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Mahesh Kurpar A. Dhamanwala v. Commis- 
sioner of Wealth-tax, Gujarat (Aug) 1562 


Mahommedan Akbar Dar v. State of Jammu 
and Kashmir (Aug) 1548 
Mahommed Aslam v. State of Madhya Pra- 


desh (Oct) 1735 
Mahommed Atullah v. Ram Saran Mahto 
(Jan) 1155 


Mahommed Usman Mohammad Hussain 
Maniyar v. The State of Maharashtra 


(Jun) 1062 

Makkapati Nagaswara Sastri v. S. S. Satya- 

narayan (Jun) 1156 

goes Singh v. State of Punjab and Har- 

(Apr) 760 

Malwa Khandsari v. Union of India : See 
(May) 998 


Managing Director, Chalthan Vibhag Saha- 
kari Khand Udyog v. Government Labour 
Officer (May) 905 

Manazir Hussain v. Dy. Director, Consolida- 


tion. U. P. (Oct) 1709 
Mangalbhai Motiram: Patel v, State of Maha- 
rashtra. (Feb) 510 
Mangal. Sen. v. Kanchhid Mal (Oct): 1726 
Manik Chand v. Ramchandra (Feb) 519 


Manjunath M. V. v. Chief Marketing. Officer : 
See. Jun) 1127 
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Man Mohan Tuli ete. ete. v. Municipal Cor- 
poration of Delhi (May) 991 
Manmohan Vig v. State of Haryana 
(May) 1035 
Manoj Drug House v. State of Karnataka : 
See (Apr) 809 
Mariam Tayabali Zanzibarwala v, Union of 
India : See (Feb) 436 
Masuma v. State of Maharashtra 
(Oct) 1753 
Masum Hussain v. State of Madhya Pradesh 
š (Sep) 1680 
Masuy & Co. (P.) Ltd. v. Municipal Corpora- 
iion of the City of Poona : See (Dec) 2022 
Math Sauna v. Kedar Nath @Uma Shankar 


(Nov) 1878 
Mathuradas Mohanlal Kedia v. S. D. Mun- 
shaw (Jan) 53 


Mathura Electric Supply Company Limited 
v. State of U. P. (Aug) 1526 
Mayandi M. v. Director, Tamil Nadu State 
Transport Depti. (Oct) 1707 
Mayappa Dhondanna Padeade v. State of 
Maharashtra (Jan) 173 
Mehdi Mohamed Joudi v. State of Maha- 


rashtra (Oct) 1752 
Mehrunissa v. State of Maharashtra : 
(Novy) 1861 


Menka Nathani v. Indian Air Lines Corpora- 
tion : See (Oct) 1829 
Milkiyat Singh v. State of Rajasthan 
; (Sep) 1579 
Mishra K. N. v. Jiwaji University, Gwalior 
(Jan) 174 (5) 
Moghe S. S, v. Union of India (Aug) 1495 
Mohan Lal v. Management of Bharat Elec- 
. tronic Ltd. (Jul) 1253 
Mohanlal Gupta v. State of Madhya Pra- 
desh : See (Dec) 2030 
Mohar Singh v. State of Punjab 
(Sep) 1578 
Mohideen Abdul Kader M. v. B. B. Gujral : 
See (Sep) 1641 
Mohmmad Mustakhan v. U, P. Sunni Cen- 
' tral Board of Waqf (Oct) 1739 
Mohd. Yunus (detenu) v. Lt. Governor of 
` Delhi : See (Feb) 432 
Moola v. Financial Commissioner, Revenue 
Chandigarh . (Sep) 1647 
Moradabad Sugar Industries v. Union of 
. India : See (May) 998 
Mota Singh v. State of Haryana (Feb) 484 
Motor Owners’ Insurance Co. Ltd. v. Jadavji 
Keshavji Modi (Dec) 2059 


Muniappan v. State of Tamil Nadu 


(Jul) 1220 
Municipal Corporation of Delhi v. Girdharilal 
Sapuru (Jun) 1169 


Ree eae oe v. B. ae 
we . a (Jun) 1177 


Murari Lal, v. State of Madhya Pradesh 
(Feb) 363 
Nagamuni P. v. Govt. of Andhra Pradesh ` 
(Apr) 864 
Nanaksar Bus Service v. State of Haryana : ` 
See (Apr) 774 
Nand Lal Bajaj v. State of Punjab 


(ec) 2041 
Nandlal Khodidas Barot v. Bar Council of 
Gujarat (Feb) 477 


Nanhu v. Delhi Admn. : See (Jan) 14 ` 

Narayandas Govinddas Mis v. State of Maha- 
rashtra : See (Jun) 1127 

Narayanappa v. Jainarayan Chunnilal Mar- 
wadi (Jun) 1103 

Narender Singh Gangwar v. State of U. P. : 
See (Sep} 1575 

Naresh v. State of U, P. (Jul) 1385 


Norrulla Ghazanfarula v. Municipal Board of 
Aligarh (Dec) 2176 

Narayana Chandra Singha v. Union of India : 
See (May) 1030 

Nathlal Doshi v, State of Bihar : 
679 


National Industrial Tribunal, Bombay v.. Re 
serve Bank of India : See (Oct) 1699 
National Textile Corporation v. - Swadeshi 
Cotton Mills : See (Apr) 818 
Natraj Studios Private Ltd, v. Navrang Stu- 
dios (Feb) 537 
Nazuk Jahan v. Additional District Judge 
(Aug) 1549 
Nebh Raj v. State (Delhi Administration) 
(Mar) 611 
Needle Industries (India) Ltd. v. Needle In- 
dustries Newey (India) Holdings Ltd. 


See (Mar) 


(Jul) 1298 

New Bihar Biri Leaves Co. v. State of Bihar 
(Mar) 679 

New India Sugar. Works v. State of Uttar 
Pradesh (May) 998 
New Satgram Engineering Works v. Union of 
. India (Jan) 124 
Nidhan Singh v. State of Punjab (Feb) 376 


North Bihar Agency v. State of Bihar 
(Oct) 1758 


Official Liquidator of High Court of Karna- 
taka v. Smt. V. Lakshmikuity (Aug) 1483 
Om Prakash v. State of Haryana (Mar) 642 
Om Prakash Saxena v. Tapeshwari Prasad 
(Jan) 174 63) 
Om Prakash Sud v. State of J. & K 


(May) 1001 
Padmanabhan C. C. v. Director of Public 
Instruction (Jan) 64 


Padman Meher v. State of Orissa 
(Feb) 457 
Pandurang Jivaji Apte ` v. Ramchandra Ganga- 
dhar- Ashtekar, dead by LRs. (Dec) 2235 
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` Patel Madhavlal Parshottamdas v. Jaitaram 
Madhavlal (Sep) 1631 

Pawan Kumar y. Mabarshi Dayanand Univer- 
sity : See (Jun) 1200 

Pawan Kumar Sharma v. State of J. & K. : 
See (May) 1001 

Phanindra Prasad Shukla v, State of Madhya 


Pradesh (Apr) 721 
Pooran Singh v. State of U. P. (Sep) 1638 
Pralhad v. State of Maharashtra (Jul) 1241 
Prahlad Singh v. State of U. P. : See (Sep) 

1575 
Prakash Amichand Shah v. State of Gujarat 

(Sep) 1597 


Praveen Ansari v. State Transport Appellate 
Tribunal, Lucknow (Feb) 516 
Pravinchandra Keshavalal v. Kuray S. M. 
See (Jun) 1127 
Prem Chand v. Union of India (Mar) 613 
Pritam Nath Hoon v. Union of India 
(Jan) 92 
Pritpal Singh v. State of Punjab : See (Mar) 
561 
Purushottam Lal v. State of Madhya Pra- 
desh : See (Dec) 2030 
Quasim M. M. v. Manohar Lal Sharma 
(Jun) 1113 


Rachapudi Subba Rao v. The Advocate- 
General, Andhra- Pradesh (Apr) 755 
Radhakanta Deb v. Commissioner of Hindu 
© Religious Endowments (Apr) 798 
Radharani v. State of Madhya Pradesh 
(Oct) 1776 (2) 
Rafiq v. Munshilal (Jul) 1400 
Rafiq v. State of Uttar Pradesh (Jan) 96 
Raghavachar C. V. v. Lakshminarasamma 
(Jan) 160 
Raghbir v. State of Haryana (Dec) 2037 
Raghunath Jew v. Union of India : See (May) 
1030 
Raghuraman A. V. v. Presiding Officer : 
(Oct) 1699 
Rahamtullah Dr. v. State of Bihar 
(Dec) 2069 
Rainbow Steels Ltd. v, Commissioner of 
Sales Tax, Uttar Pradesh ` (Dėc) 2101 
. Raja Bahadur Motilal Poona Mills Ltd. v. 
Girni sampai Sanghathan, Poona 
(Feb) 409 
Raja Båhador Moti Lal Poona Mills v. 


See 


Poona Municipal- Corporation : See (Dec) 

- 2022 
Rajimrnal v. -Mookan alias Perumal Theval 
(Sep) 1664 


i Rajasthan Pharmaceutical Laboratory, Banga- 
lore v. State of Karnataka (Apr) 809 
Rajendra Garg v. Union of India : See (Jan) 
234 
Rae Kumar &.Co. v. Smt. Vijaya Rani 


(Nov) 2010 (1) . 


Rajpati v. Bachan (Jan) 18 
Rakesh Kaushik v. B. L. Vig, Superintendent, 
Central Jail, New Delhi (Oct) 1767 
Rakesh Kumar Dudeja v. Maharishi Daya- 
nand University : See (Jun) 1200 
Ramabhadriah B. R, v. Secretary, Food and 
Agriculture Department, Andhra Pradesh 
(Sep) 1653 
Rama Kant Chaturvedi v. Divisional Sw 
perintendent, Northern Railway, Morada- 


bad (Feb) 357 

Ramji Dayawala & Sons (P.) Ltd. v. Invest 

Import (Dec) 2085 
Rama Nand v. State of Himachal Pradesh 

(Apr) 738 

Ram Ashrit v. State of Bihar (May) 942 


Ram Asrey Malviya v. State of U. P. > See, 
(Sep) 1575 
Ram Chander y. State of Haryana 
(May) 1036 
Ramesh Chandra Kachardas Porwal v. State 
of Maharashtra - (Jun) 1127 
Ramesh Kumar v. Technological Institute of 
Textile (Jun) 1200 
Ramgopal Satyanarayan v. State of Madhya 
Pradesh : See (Sep) 1639 


Ramrai Mahadev Nayak v. State of Maha- 
rashtra {Oct) 1776 (1) 
Ram Shankar v. State of Madhya Pradesh 
(Mar) 644 
Ram Shankar Shukla v. State of U. P.: : See 
(Sep) 1575 
Rana Pratap Singh v. State of Madhya Pra- 
desh : See (Jul) 1240 
Randhir Singh Dhull v. S. B. Bhambri 
(Jun) 1082 
Ranjit Singh etc. ete. v. Union of India ° 
(Feb) 461 
Ratan Rajendra Prasad v. Union of India : 
See (May) 998 
Rattan Singh v. State of Punjab ' 
: (May) 1096 


Reserve Bank of India, Bombay v. C. T. 
Dighe (Oct) 1699 

Richpal Singh v. Desh Raj Singh ; 
(Nov) 1960 


Roshan Lal v. International Airport Auth- 
ority of India (Mar) 597 

Rukhamanibai v. Shivram (Nov) 1881 

Rukmanibai Gupta v. Collector, Jabalpur 


(Feb) 479 

S. S. Sugar Works v. Union of India : See 
(May) 998 ; 

Sachdev S. L. v. Union of India (Feb) 411 


Sainalabadeen Musaliar A. M. v. Siate of 
Kerala : See (Aug) 1485 
Saleh Mohammed v. Union of India 
(Jan) 11! 
Sangwan Aw S. Col. v. Union m India - 
: v (Aug): 1545 


ry 
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Sanjay Aggarwal v. State of Haryana : See 
(Jun) 1200 
Sant Singh Nalwa v. Financial Commissioner, 
Haryana (Jun) 1148 
Saraswati Devi Smt. v. State of Uttar Pra- 
desh (Mar) 660 
Sarjoo Prasad v. General Manager 
(Aug) 1481 
Sarkari Sasta Anaj Vikreta Sangh, Tehsil 
Bemetra v. State of Madhya Pradesh 
(Dec) 2030 
Sarkar S, K. Member, Board of Revenue, 
U. P., Lucknow v. Vinay Chandra Misra 


(Apr) 723 
Sasanka Sekhar Maity v. Union of India 

(Feb) 522. 
Satbir v. State of Haryana (Dec) 2074 
Satpal v. Hira Lal (Oct) 1738 
Sat Pal v. State of Punjab (Dec) 2230 


Sayed Mohomed Baquir El. Edroos_v. 
State of Gujarat (Nov) 2016 
Seshagiri Rao M. v. K. Prabhakara Rao : 
See (Mar) 658 
Sevi v. State of Tamil Nadu (Jul) 1230 
Sewakram Sobhani v. R. K. Karanjiya, Chief 
Editor, Weekly Blitz (Aug) 1514 
Shah Babulal Khimji v, Jayaben D. Kania 
(Oct) 1786 
Shabzade v. State of Uttar Pradesh 
(Nov) 2008 (2) 
Shaik Hussain & Sons v. M. G. Kannaiah 
(Oct) 1725 
Shaikh Noor Mohamad Shaikh Fazal v. 
State of Maharashtra (Jan) 297 
Shakti Patra v. State of West Bengal 
Gul) 1217 
Shalini Soni v. Union of India (Feb) 431 
Shamlal Kapur v. Siate of J. & K. : See 
(May) 1001 
Sha Moteejee Virchandji v. State of Maha- 
rashtra : See (Jun) 1127 
Shamshul Islam v. Union of India : See (Jan) 
234 
Shankarlal Gyarasilal Dixit v. State of Maha- 
rashtra (Apr) 765 
Shankar Prasad Bhagat v. State of Bihar : 
See (Mar) 679 
Shanta v. State of Haryana (Mar) 650 
Shanti Devi v. Amal Kumar Banerjee 
(Aug) 1550 
Shanti Kumari v. Regional Deputy Director, 
Health Services, Patna Division, Patna 


(Sep) 1577 
Shantimoy Das v. Indu Bhushan De 

(Feb) 521 
Sharma B. P. v. State of U. P. (Oct) 1728 
Sharma S. S. v. Union of India (Mar) 588 
Shaukin Singh v. Siate of U. P. (Oct) 1698 


Shashankasekhar Jana v. Union of India : See 
(May) 1030 7~ 


Sheo Dayal Sinha v. State of Bihar 
, (Aug) 1543 
Shidagouda Ningappa Ghandavar v. State of 
Karnataka (Apr) 764 
Shiela Kaushish Mrs. v. The Commissioner 
of Income-tax, Delhi (Oct) 1729 
Shipping Corporation of India Ltd. v, Nissar 
Export Corporation Gul) 1212 
Shiv Parsad Bhatnagar v. State of Madhya 
Pradesh (Apr) 870 
Shree Shiv Khandsari Sugar Mills v. Union 
of India : See (May) 998. 
Shripad Shivram Kulkarni v, State of Maha- 


Tashtra (Jan) 34 
Shyam Sunder Prasad Singh v. State of Bihar 
(Jan) 178 


Sib Kumar Banerjee v. Union of India : See 
(May) 1030 
Singhal Sugar Works v. Union of India : See 
(May) 998 i 
Sirajmohmedkhan Janmohamadkhan v. Hafi- 
zunnisa Yasinkhan (Nov) 1972 
Sirajuddin v. State of Karnataka (Jan) 113 
Sirsa Sugar Industries v. Union of India : See 
(May) 998 
Sitalamata Thakurani v. Union of India : 
See (May) 1030 
Smita Johnbhai Master v. State of Gujarat 
(Sep) 1633 
Sohan Lal v. Asha Ram (Jan) 174 (2) 
Sohan Singh v. General Manager, Ordinance 
Factory, Khamaria, Jabalpur 
(Nov) 1862 
Soi P. K. v. Union of India : See (Dec) 2138 
Som Prakash Rekhi v. Union of India 
Gan) 212 
Sone Lal v. State of U. P, (Jul) 1379 
Sonia Bhatia Ku. v. State of U. P. 


(Jul) 1274 

Sooraj Devi v. Pyare Lal (Apr) 736 
Southern Pharmaceuticals and Chemicals, 
Trichur v. State of Kerala (Nov) 1863 


South India Viscose Ltd. v. State of Tamil 
Nadu (Sep) 1604 

Spl. Land Acquisition Officer, Bangalore v. 
Abdul Basith (Aug) 1482 

Spl. Land Acquisition Officer v. Haji S. 
Mohamed Ismail : See (Aug) 1482 

Sri Kalimata Thakurani v. Union of India 


(May) 1030 

Srinivasa Enterprises v. Union of India 
(Feb) 504 
State Bank of Travancore v. Mohammed 
Mohammed Khan (Oct) 1744 


State (Delhi Adma.) v. Vishwanath Luenani 
(Jul) 1239 

State of Andhra Pradesh v. P. T. Appaiah 
(Feb) 365 
State of Assam v. Banshidhar Shewbhagavan 
and Co. (Nov) 1957 
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State of Assam v. Jitendra Kumar Senapati 


(May) 969 
State of Bihar v. Sri Chandradip Rai 
(Dec) 2071 
State of Bihar v. Uma Shankar Kotriwal 
(Mar) 641 
State of Gujarat v. Adam Kasam Bhaya 
(Nov) 2005 
State of Gujarat v. Chamanlal Manjibhai 
Soni ` (Aug) 1480 
State of Gujarat v. Jat Harun Dada 
(Dec) 2238 
State of Gujarat v. Lalsingh Kishansingh 
(Feb) 368 


State of Gujarat v. Raman Lal, Keshav Lal: 
See (Jan) 53 

State of Gujarat v, Sayed Mohd. Baquir El 
Edroos (Noy) 1921 

State of Haryana v. Sher Singh (May) 1021 

State of Jammu and Kashmir v. Hazra Singh 


(Feb) 451 
State of Karnataka v. B. Raghurama Shetty 
etc. (Jul) 1206 
State of Karnataka v. Hansa Corporation 
(Feb) 463 
State of Karnataka v. Hemareddy 
(Aug) 1417 
State of Karnataka v. Krishna Bhima Walva- 
kar (Aug) 1468 
State of Karnataka v. Pratap Chand 
(Apr) 872 
State of Karnataka v. Udipikrishna Bhavan 
(Oct) 1751 
State of M. P. v. Kumari Nivedita Jain 
(Dec) 2045 
State of Madhya Pradesh v. Dayaram Hem- 
raj (Nov) 2007 
State of Madhya Pradesh v. Digvijay Singh 
(Oct) 1740 
Siate of Madhya Pradesh v. Hari : See (Feb) 
379 
State of Maharashtra v. Champalal Punjaji 
Shah (Sep) 1675 
State of Maharashtra v. Chandrakant Anant 
Kulkarni (Nov) 1990 
State of Maharashtra v. Eknath Yeshwant 
Pagar i (Sep) 1571 
Siate of Maharashtra v. Kapur Chand Kesari- 
mal Jain (May) 927 
State of Maharashtra v. Krishnamurti Laxmi- 
pati Naidu (Mar) 617 
State of Maharashtra v. Sk. Bannu 
(Jan) 22 


State of Maharashtra v. Wasudeo Ramchan- 
dra Kaidalwar (jun) 1186 
State of Punjab v. Audhai Nath (Jul) 1374 
State of Panjab y. Bakhtawar Singh 
(Apr) 865 
State of Punjab v. Charan Singh 
(May) 1007 


State of Punjab v. Kuldip Prakash 
(May) 1008 
State of Punjab v. Raja Ram (Oct) 1694 
State of Punjab v. Sarwan Singh 
(May) 1054 
State of Punjab v. Wassan Singh 
(Mar) 697 
State of Rajasthan v. Dr. A. K. Datta 
(Jan) 20 
(Jul) 1390 
of Tamil Nadu v. Hind Stone etc. 
(Mar) 711 
of Tamil Nadu v. Padmavatbiammal 
(Oct) 1693 
State of Tamil Nadu v. Shanmugham Chettiar 
(Jan) 175 
State of U. P. v. Manoharlal (Dec) 2073 
Staie of U. P. v. Ram Gopal Shukla 


(May) 1041 


State of Rajasthan v, Kalki 
State 


State 


State of Uttar Pradesh v. Sahai 


(Aug) 1442 
State of U. P. v. Shanker (May) 897 
State of U. P. v. Shiv Charan Sharma 


(Oct) 1722 

State of Uttar Pradesh v. Vyas Tewari 
(Mar) 635 
State of West Bengal v, Shew Mangal Singh 
(Nov) 1917 


Subhash Chand Jain v. Delhi Electric Supply 
Undertaking (Jan) 75 
Sundararajan S. A. v. A. P. V. Rajendran 
(Mar) 693 
Suneel Mehrotra v. Union of India : See 
(May) 998 
Superintendent and Remembrancer of Legal 
Affairs, West Bengal v. Satyen Bhowmick 
(May) 917 
Suraj Prakash Bhasin v. Smt. Raj Rani 
Bhasin (Feb) 485 
Surendra Kumar Aggarwal v. Satya Varsh- 
neya (Jul) 1234 | 
Surendra Kumar Verma etc. v. Central Gov- 


ernment {Industrial Tribunal-cum-Labour 
Court, New Delhi (Feb) 422 
Suresh v. State of U. P, (Fun) 1122 


Suresh Kumar Sehgal v. State of Madhya 
Pradesh : See (Dec) 2030 
Suresh Pal v. State of U. P. (Jun) 1161 
Surjeet Singh v. Union of India (Jun) 1153 
Swadeshi Coiton Mills v. Union of India 
(Apr) 818 
Swastik Rubber Products Ltd. v. Municipal 
‘Corporation of the City of Poona 
(Dec) 2022 
Syed Asadullah Kazmi v. Addl. District 
Judge, Allahabad (Oct) 1724 
Syed Israr Masood v. State of Madhya Pra- 
kash {Nov) 2010 (2) 
Tandon and Sons Bus Operators v. State of 
Madhya Pradesh : See (Sep) 1639 
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Taramati Chandulal Sejpal v. State of Maha- 


Tashtra (Apr) 871 
Tara Singh v. State of Madhya Pradesh 
(May) 950 


Tata Consulting Engineers v. Workmen em- 

ployed under them (Mar) 599 
Tata Consulting Engineers v. Workmen 

(Jun) 1088 

Tata Engineering and Locomotive Co, Ltd. 

v. Their Workmen (Dec) 2163 

Tel Utpadak Kendra v. Deputy Commissioner 


of Sales Tax (Sep) 1617 
Thammanna v. K. Veera Reddy (Jan) 116 
Thankappan S. v. Union of India : See (Apr) 

783 
Tiwadi Smt. J. v. Smt. Jawala Devi Vidya 

Mandir (Jan) 122 


Touche Miss F. P. L. v. Indian Air Lines 
` Corporation : See (Oct) 1829 
Trustees of the Port of Bombay v. Premier 
‘Automobiles Ltd. (Nov) 1982 
Tushar Thakker v. Union of India 
(Feb) 436 
Ujjagar Singh v, Union of India 
(Nov) 2009 (1) 
Uma Charan v. State of Madhya Pradesh 


(Nov) 1915 
Ummilal v. State of Madhya Pradesh 

(Oct) 1710 
Ummu Saleema L. M. S. v. B. B. Gujaral 

(Jun) 1191 
Umrao Singh v. State of Haryana 

(Oct) 1723 


Union of India v. Assam Iron and Steel Co. 
(Jan) 174 (4) 
Union of India v. Bha‘t P. S. (May) 957 
Union of India v. Chowgule & Com. Pvt. 
Ltd. : See (May) 1014 
Union of India v. Jain R. C. 
3 Union of India v. P. N. L. Das : 
858 
Union of India v. Patnaik M. B. 
(Apr) 858 
Union of India v. Ramachandra Sambhaji 
Kandekar ete. (Jan) 97 
Union of India v. Razak S. A. (Feb) 360 
Union of India v. Swadeshi Cotton Mills : 
See (Apr) 818 
United Commercial Bank v. Bank of India 
(Aug) 1426 
Upadhya S. B. v. Divisional Superintendent, 
Northern Railway, Moradabad : See (Feb) 
"357 
Urmila 
India : 
Uttar 
Federation Ltd. v. Liladhar (Jan) 152 
U. P. State Electricity Board, v. Abdul 
- Sakoor Hashmi (Oct) 1708, 


(May) 951 
See (Apr) 


Yeshwant Paradkar v. Union of 
See (Sep) 1620 


_Pradesh Co-operative Cane Union’ 


Varghese K. P. v. Income-tax Officer, Erna- 


kulam (Nov) 1922 
Vasudeva K. S. v. Union of India 
(Nov) 1980 


Vazir Sultan Tobacco Co. Ltd. v. Commis- 
Sioner of Income-tax, Andhra Pradesh, 


Hyderabad (Dec). 2105 
Ved Prakash v. State of Haryana 

(Mar) 643 

Venkaiah P. v, G. Krishna Rao (Nov) 1910 


Venkatapathy K. ve Union of India : See 
(Apr) 783 

Venkatarayappa B. v. T. A. Kempagowda : 
See (Jun) 1177 


Vereekutty C. M. v. C. M. Mathukutty 


(Aug)- 1533 

Verma S. K. v. Smt. Kamla Kapur 
(Sep) 1630 
Vidya Charan Shukla v, Purshottam Lal 
Kaushik (Feb) 547 


Vijaya Lakshmi Cashew Co. v. State of 


Kerala : See (Aug) 1485 
Vijay Kumar Moti Lal v. State of Maha- 
rashtra (Sep) 1632 
Vijay Nath Awasthi v. State of U. P. 
(Sep) 1625 


Vijay Sugar Works v. Union of India : See 
(May) 998 

Vikram Singh v. Ram Baboo (Dec) 2036 

Vimal Chand Jain v. State of Madhya Pra- 
desh : See (May). 998 

Vindhya Motor Transport Co-op., Society v. 
State of Madhya Pradesh : See (Sep) 1639 


Vinodkumar Shantilal Gosalia v. Gangadhar 
Narsingdas Agarwal (Nov) 1946 
Virendra Kumar, Capt. v. Union of India 
(May) 947 
Virendra Kumar v. Union of India 
(Oct) 1775 (1) 
Virendra Singh v. State of Maharashtra 


(Nov) 1909 
Vishundas Hundumal, etc, v. State of Madhya 
Pradesh (Sep) 1636 
Vithalrao v. State of Maharashtra : See (Jan) 
271. 
Wadhwa P. C. v. State of Haryana 
(Aug) 1540: 
Wakil Singh v. State of Bihar (JuD 1392 
Waman Rao v. Union of India (Jan) 271 


Wasi Uddin Ahmed v. District Magistrate, 
Aligarh, U. P. (Dec) 2166 
Wealth-tax Officer, Calicut v. C. K. Mammed 
Kayi (since deceased) through his L, R. 
Shri T. M. Pocker (Jul) 1269 
Wing Commander J. Kumar v, Union of 
India (Nov) 2009 (3) 
Workmen of Metro Theatre Ltd., Bombay v. 
`- Mis. Metro Theatre Ltd., Bombay 

i (Oct) 1685 
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Workmen v. Tata Consulting Engineers : See 
(Jun) 1084 ) 
Yadav B. S. v. State of Punjab (Mar) 561 
Yamanappa Goolappa Shirgumpi v. State of 


“Karnataka (Mar) 646 
Younus Kunju v. State of Kerala : See (Aug) 
-1485 


Zambre A. T. v. Kartar Krishna Shashtri 
(Apr) 796 
Zeliang N. C. v. Aju Newmai (Jan) 8 
Zila Parishad, Morarabad v. Laloo Ram: See 
(Sep) 1668 
Zohara Khatoon Mst. v. Mohd Ibrahim : 
(Jul) 1243 
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ee ; SUBJECT INDEX 


Adjudication Proceedings and Appeal Rules 
(1957), R. 5 — See Foreign Exchange Regu- 
lation Act (1947), S. 23-F (Feb) 427 


Administrative Law 

—Bias — See Constitution of India, Art. 226 
(Nov) 2009 (3) 

Statutory functionary Subjective satis- 


_ faction — See Constitution of India, Arti- 
vcle 22 (5) (Feb) 431 C 
—Subordinate legislation — Bona fide exer- 


cise of power — See T. N. Minor Mineral 
Concession Rules (1959), R. 8-C 
(Mar) 711 A 


Administration of Evacuee Property Act 
(31 of 1950), S. 12 — See Tenancy Laws — 
Punjab Tenancy Act (1887), S. 5 

(Sep) 1647 
Advocates Act (25 of 1961), S. 6 — See In- 
come-tax Act (1961), S. 11 (Aug) 1462 B 
—S. 35 (1) Reference to Disciplinary 
Committee ‘without applying its mind — 
Reference is incompetent (Feb) 477 
Air Corporation Act (27 of 1953), S. 3 — 
indian Air Lines and Air India International 
are not separate and distinguished entities 

(Oct) 1829 A 
Air India Employees Service Regulation, 
Regn. 46 — See 

® Constitution of India, Art, 14 
(Oct). 1829 F, J 
B Constitution of India, Art. 15 (1) 

(Oct) 1829 D 
< Ren. 46 ( (c) — See also Constitution 
of India, Art. 14 (Oct) 1829 G 
— Regn. 46 (i) {c) Fixation of Retire- 
ment age of Air Hostesses at 45 instead of 58 
— Not invalid (Oct) 1829 
——Regn. 47 — See 

KED) Constitution of India, Ast. 14 
(Oct) 1829 F, J 
0D) Constitution of India, Art. 15 (1) 

(Oct) 1829 D 
All India Services (Conditions of Service 
Residuary Matters) Rules (1960), R. 2 (b} — 
See Constitution of India, Art. 309, Proviso 


= (Aug) 1540 
Andhra Pradesh Administrative Tribunal 
Order (1975), Para 7 — See Constitution of . 
India, Art. 136 . - (Apr) 864 


Andhra Pradesh Motor Vehicles Rules (1964), 
R. 212 (i) (ii) (a) Expression “new 
entrant?” — Meaning and interpretation of — 
It means new entrant to stage carriage busi- 
ness only and not to motor transport busi- 


ness (Nov) 1910 B 
——R. 212 (iv) (a), Proviso — It is not hit 
by Art. 19 of the Constitution — Nature 


and purpose of the proviso (Nov) 1910 A 


Andhra Pradesh Police Service Rules (1966), 
R. 3 (d} — Not violative of Art. 16 of the 
Constitution, W. A. No. 581 of 1971, Dy- 
22-4-1976 (Andh Pra), Reversed © (Sep) 1591 


Andhra Pradesh Revised Scales of Pay Rules 
(1969), R. 5 (2) — See Constitution of India, 


Art. 309, Proviso (Jun) 1099 
Arbitration Act (10 of 1940), Pre. — Pro- 
ceedings under the Act — Nature of — 


Whether fulfills object and purpose of the 
Act (Dec) 2075 B 
——S. 2 (a) See also Houses and Rents 
— Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 (1) . 
(Feb) 537 B 
——S. 2 (a) — Arbitration agreement — No 
particular form prescribed Intention of 
pene to refer dispute to arbitration is ne- 
(Feb) 479 A 
Ss. 2 (c) — See Ibid, S. 31 (4) 
(Dec) 2075 A 
—--§, 8 — See also Houses and Rents 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 (1) 
(Feb) 537 B 
——Ss. 8, 30, 32 — Award given in terms of 
agreement — Cannot be challenged by filing 


writ. petition (Feb) 479 B 
——S. 14 — See Ibid, S. 31 (4) 

(Dec) 2075 A 
———S. 30 — See Ibid, S. 8 (Feb) 479 B 


——Ss, 31 (4), 14, 2 (¢) — Scope — Appli- 
cation in reference made to some other Court 
than one contemplated by S. 14 — That 
other Court also having jurisdiction to enter- 
tain arbitration proceedings Subsequent 
applications arising out of reference will 
have to ibe. made to that another Court 

7 (Dec) 2075 A 
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Arbitration Act (contd.) 
-———S. 32 — See Ibid. S. 8 (Feb) 479 B 
—S. 34 — See also Ibid, S. 40 E 

(Feb) 537 C 
-——S. 34 — Stay of suit — Exercise of dis- 
cretion by Court — Considerations. (1966) 
70 Cal WN 199, Reversed (Dec) 2085 I 
——S. 34 — Civil P. C. (1908), S. 151 
Application for stay of suit Burden of 
proof. (1966) 70 Cal WN 199, Reversed 

(Dec) 2085 E 
-———Ss. 40, 34 — Relative scope of — Court 
of Small Causes exercising jurisdiction under 
S. 34 — Bar under S. 40, not attracted 

(Feb) 537 C 


Arbitration (Protocol and Convention) Act 
(6 of 1937), S. 3 — “If any party to a sub- 
mission made in pursuance of an arbitration 
agreement to which the protocol set forth 
in the First Schedule as modified by the re- 
servation subject to which it was signed by 
India, applies” — Meaning of — Applicabi- 
lity — Submission made in pursuance of 
agreement necessary. (1966) 70 Cal WN 199, 
Reversed (Dec) 2085 J 
Arms Act (54 of 1959), S. 5 — Manufactur- 
ing licences — Industrial Policy Resolution 
of 1956 — Fixation of manufacturing quota 
for factories — Factors to be considered 
(Feb) 461 
——-S. 37 — Penal Code (1860), Ss. 397, 34 
and 392 — Accused convicted and sentenced 
under Ss. 397, 34 of Penal Code and under 
Section 37 of Arms Act respectively — Case 
showing: the offence to be in fact under Sec- 
tion 392 of Penal Code — Convictions alter- 
ed and sentence reduced “(Nov) 2008 (1) 


Army Rutes (1964), R. 15 — See Constitu- 
tion of India, Art. 309 (May) 947 C 
——R. 15A — See Constitution of India, 
Art. 309 (May) 947 C 


Assam Land Revenue and Local Rates Regu- 
lations, Regn. 37 See Constitution of 
{ndia, Art. 226 (Jul) 1368 B 
Aviation Research Centre (Technical) Ser- 
vices Rules (1976), Pre. and R. 6 — Delay 
in promulgation of the Rules — Time taken 
in consultation with various departments and 
intensive examination of all relevant aspects 
— Held, plea of mala fides not establishehd 

(Aug) 1495 H 


——R. 6 — See 
(1) Ibid, Pre. n Ves sa D 
ivi i ions, Art. { 
2) Civil Service Regulati AnD 1498 1 
Art. 14 
(Aug) 1495 B 
——R. 6 (1) — Rule is not violative of Arti- 
cles 14 and 16 of the Constitution 
(Aug) 1495 C 


iii) 
(3) Constitution of India, 


Aviation Research Centre (Technical) Ser- 
vice Rules (contd.) 
--—R. 6 (2) — Rule does not suffer from 
vice of arbitrariness or excessive delegation 
(Aug) 1495 D 
——R, 6 (2) — Screening Committee adjudg- 
ing suitability of persons for appointment 
in new service — Need not give opportunity 
to concerned persons to make representa- 
tions (Aug) 1495 F 
——R. 6 (6) — Person found eligible for ap- 
pointment in higher grade — Made perma- 
nent in lower grade for non-availability - of 
vacancy in higher grade — No illegality 
(Aug) 1495 J 
——R. 7 — Rule is valid and constitutional 
(Aug) 1495 E 
——R. 8 — See also Civil Service Regula- 
tions, Art. 26 (7) (iii) (Aug) 1495 I 
——R. 8 and Sch. If Provisions laying 
down modes of appointment to different cate- 
gories — Not illegal (Aug) 1495 G 
Banking 
—Guarantee — Letter of credit — See Civil 
P. C. (5 of 1908), O. 39, R. 1 (Aug) 1426 


Banking Regulation Act (10 of 1949), S. 6 
— See Civil P. C. (1908), O. 39, R. 1 


(Aug) 1426 

Benami 
—Distinction between benami transaction 
and cestui que trust — Rights of real 
owner and benamidar (Jan) 102 B 


Bihar Agricultural Produce Markets Act 
(16 of 1960), S. 3 — See Maharashtra Agri- 
cultural Produce Marketing (Regulation) Act 
(1964), S. 4 (Jun) 1127 A 
-—S. 4 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 (Jun) 1127 A 
——S. 5 — Market yard Changing of 
place of market yard — It is legislative fune- 
tion —- Authority not required to invite and 
hear objections (Jun) 1127 D 


Bihar Agricultural Service Ciass I and 
Class- Recruitment Rules (1945), R. 12 — 
See Constitution of India, Art. 14 
{Aug) 1543 

Bihar Buildings (Lease, Rent and Eviction) 
` Control Act (3 of 1947) 

See under Houses and Rents. 
Bibar Consolidation of Holdings and Preven« 

tion of Fragmentation Act (22 of 1956) 

See under Tenancy Law. 


Bihar Kendu Leaves (Control of Trade) Act 
(5 of 1974), S. 9 (1), Proviso — Bihar Kendu 
Leaves (Control of Trade) Rules 1972, R. 9 
(10), Form M, Cl. 4 (bb) — Clause 4 (bb) is 
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Bihar Kendu Leaves (Control of Trade) Act 
(contd.) 
inconsistent with S. 9 (1), 
and hence invalid (Mar) 679 C 
—~S. 20 — Bibar Kendu Leaves (Control 
of Trade) Rules 1972, R. 9 (10), Form ‘M’, 
Cl. 13 — Sale of Kendu leaves by tender — 
Clause 13 satisfies test of reasonableness 
under first part of Art. 19 (6) of Constitu- 
tion and hence valid (Mar) 679 A 
——-S. 20 — Bihar Kendu Leaves (Control 
of Trade) Rules 1972, R. 9 (10), Form ‘M’ 
Clause (13) — Clause 13 is not violative of 
Art. 14 of Constitution (Mar) 679 B 


Bihar Kendu Leaves (Control of Trade) 
Rules (1972), R. 9 (10), Form ‘M’, Cl. 4 (bb) 
— See Bihar Kendu Leaves (Control of 
Trade) Act (1974), S. 9 (1) (Mar) 679 C 


——R. 9 (10), Form ‘M’, Cl. 13 — See Bihar 
Kendu Leaves (Control of Trade} Act (1974), 
S. 20 (Mar) 679 A, B 


Bihar Land Reforms Act (30 of 1950) 
See under Tenancy Laws. 


Bihar Non-Government Elementary Schools 
(Faking over of Control) Act (30 of 1976) 
See under Education. 


Bihar Taxation on Passengers and Goods 
Carried by Public Service Motor Vehicles 
Act (17 of 1961), S. 3 (6) — Applicability — 
Applies even where the public vehicle from 
place outside Bihar merely passes through 
Bihar to place outside Bihar. 1973 All LJ 
683, Bissented from (Apr) 774 G 


Bombay Co-operative Societies Act (7 of 
1925) : 
See under Co-operative Societies. 


Bombay General Clauses Act (1 of 1904), 
S. 7 — See 
(1) Municipalities Bombay Provincial 
Municipal Corporations Act (1949), 
S. 127 (2) (Dec) 2022 D 
(2) Municipalities Bombay Provincial 
Municipal Corporations Act (1949), 
S. 457 (7) and (17) (Dec) 2022 C 
Bombay Land Revenue Code (1879), S. 53 
— See Tenancy Laws Bombay Personal 
Inams Abolition Act (1953), S. 2 (1) © 
(Nov) 2016 
——S. 212 — See Tenancy Laws — Bombay 
Personal Inams Abolition Act (1953), S. 2 (1) 
(e) (Nov) 2016 
Bombay Personal Inams Abolition Act (42 of 
1953) 
See under Tenancy Laws. 
Bombay Police Act (22. of 1951), S: 37 — 
See Criminal P. C. (1974), S. 144 
(Dec) 2198:C 


Proviso of Act 


Bombay Port Trust Act (6 of 1879), S. 21 — 
See Ibid, S. 61-A (Nov) 1982 
—Ss. 61-A, 61-B, 21 and 87, Para 2 — 
Liability of Board Damage caused to 
goods by acts of employees appointed under 
Act — Board is absolved of liability under 
S. 87, Para 2. AIR 1971 Bom 317, Reversed; 
AIR 1963 Bom 45, Overruled (Nov) 1982 
——S. 61-B — See Ibid, S. 61-A 


(Nov) 1982 
——S. 87, Para 2 — See Ibid, S. 61-A 
(Nov) 1982 


Bombay Prevention of Gambling Act (4 of 
1887), S. 4 — See Ibid, S. 6 (1) (i) 

(Feb) 368 
——S. 5 — See Ibid, S. 6 (1) 

(Feb) 368 
——Ss. 6 (1) (i), 4 and 5 — Offences under 
Ss. 4 and 5 — Cognizable — Officer direct- 
ed to effect search and arrest is duty 
bound to release arrested persons on bail 

(Feb) 368 


Bombay Rents, Hetel and Lodging House 
Rates Control Act (57 of 1947) 
See under Houses and Renis. 


Bombay Sales Tax Act (51 of 1959) 
See under Sales Tax. 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
See under Tenancy Laws. 


Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules (1959) 
See under Tenancy Laws. 


Bombay Town Planning Act (27 of 1955), 
S. 7 — See Municipalities —- Bombay Pro- 
vincial Municipal Corporations Act (1949), 
S. 127 (2) (Dec) 2022 A 
——S. 32 (1) — See Ibid, S. 34 (1) 


(Sep) 1597 
——S. 33 — See Ibid, S. 34 (1) 

(Sep) 1597 
——Ss: 34 (1), 33 and 32 (1) — Bombay 


‘Fown Planning Rules (1955), R. 17 (vy) — 
Appeal under S. 34 (1) — Not maintainable 
at the instance of owner of original plot 
who is not provided with plot in final 
scheme (Sep) 1597 


Bombay Town Planning Rules (1955), 
R. 17 (v) — See Bombay Town Planning 
Act (1955), S. 34 (1) (Sep) 1597 


Burmah Ske (Acquisition of Undertakings 
in India) Act (2 of 1976), S. 7 — See Consti- 
tation of India, Ari. 12. (Jan) 212 A 
——S. 9 — See Constitution of India, Arti- 
cle 12 (Jan) 212 A 
——S. 10 — See Constitution of India, Arti- 
cle 12 Qan} 212 A 
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Burmah Shell (Acquisition of Undertakings 
in India) Act (conitd.) 


-—Ss. 10, 11 — Deduction from P. F. and 
Gratuity under Regulations made by Burmah 
Sheli — Validity (Jan) 212 B 
——S. 11 — See Ibid, S. 10 (Jan) 212 B 
——S. 12 — See Constitution of India, Arti- 
cle 12 ~ (Jan) 212 A 
Calcutta High Court Criminal Rules and 

Orders . 

See under High Court Rules and Orders. 


Central Excise Rules (1944), Rr. 8 (1) and 
96-J — Excise duty on cotton fabrics — 
Exemption Notification dated 5-1-1957, 
Proviso and the Notification dated 18-3-1961 
Third Proviso withdrawing exemption — 
Construction of Provisos. W. P, Nos. 2560- 
61 of 1966 and 46, 47, 50 etc. of 1967, D/- 
6-3-1969 (Mys), Reversed (Jan) 97 
—R. 96-J — See Ibid, R. 8 (1) (Jan) 97 


Central Excises and Sait Act (1 of 1944), 
Sch. First, Tariff Item 15-AA — Notification 
No. 4/68-CE, D/- 20-1-1968 — Words “from 
the open market” occurring in Notification 
— Connoiation of (Oct) 1782 
Central Reserve Police Force Act (66 of 
1949), S. 3 (1) — See Criminal P. C. (1974), 
S. 197 (2) (Apr) 806 A 
Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Central Sales Tax Rules (1957) 
See under Sales Tax. 


Central Secretariat Service Grade I (Limited 
Departmental Competitive Examination for 
filling the vacancies reserved for Scheduled 
Castes and Scheduled Tribes) Regulations 
(1979) — See Constitution of India, Art. 14 


(Mar) 588 C 
——See Constitution of India, Art. 309. 

(Mar) 588 B 
——Regn. 2 (a) — See Constitution of India, 
Art. 309 (Mar) 588 E 


Central Secretariat Service Rules, R. 12 (2a) 
=— See 
(1) Constitution of India, Art. 14 
(Mar) 588 C 
(2) Constitution of India, Art. 309 
(Mar) 588 B, D 
Charitable and Religious Trusts Act a4 of 
1920), S. 3 — See Hindu Law — Religious 
_ endowments _{Apr) 798 A 


C Ghilaren Act (60 of 1960), S. 22 — See Hai’ 


‘yana Children” Act (14 of 1974), S. 2 (d). ` 
GORE Sa, OR pe, RS (Dec) 2037 
Chhota ‘Nagpur Encumbered Estates Act (6 of 


1876) 
See under Debt Laws. 


Civil Procedure Code (5 of 1908), 
See Ibid, S. 104 
——S. 5 — See Ibid, S. 104 


S. 4 — 
(Oct) 1786 A 


(Oct) 1786 A 
—S. 9 See Co-operative Societies — 


U. P. Co-operative Societies Rules (1936), 
R. 115 (Jan) 152 
S. 9 — See Tenancy Laws — Bombay 
Personal Inams Abolition Act (1953), S. 2 (1) 
(O) (Nov) 2016 
——S. 11 — See also l 
(1) Constitution of India, Art. 32 
(Apr) 728 A; (Sep) 1621 A 
(2) Constitution of India, Art. 226 
(May) 960 
-——S. 11 — Res judicata — Doctrine of — 
Substantive law in nature — Applicable to 
proceedings under Hindu Marriage Act 
(Jun) 1143 B 
——S. 11 — Scope — Customary rights of 
a community established by decree of com- 
petent Court — Operates as res judicata in 
subsequent proceedings (Dec) 2198 B 
—S. 20 — See Constitution of India, Arti- 
cle 32 (Feb) 484 
—S. 21 (3) — Objection to territorial juris- 
diction of a Court before Court of Appeal 
— Cannot be entertained in absence of evi- 
dence of failure of justice in consequence of 
trial in wrong Court. S. A. No. 266 of 1968, 
D/- 3-4-1969 (Ker), Reversed (Oct) 1683 
——-S. 25 — Supreme Court Power to 
transfer suits — Not curtailed or excluded 
by Ss. 21 and 21-A of Hindu Marriage Act. 
AIR 1980 Bom 337 and AIR 1977 Punj & 
Har 373, Overruled (Jun) 1143 A 


——S. 35 — Costs — Appeal dismissed for- 
default of appellant’s counsel Dismissal 
set aside by Supreme Court — Costs direct- 
ed to be recovered from appellant’s counsel 
who absented himself (Jul) 1400 B 


S. 42 — Powers of transferee Court to 
execute transferred decree — Effect of am- 
endment (Feb) 416 
— S. 47 — See Ibid, O. 21, R. 90 

(Mar) 693 
—S. 100 — See also Hindu Law -— Joint 
family property (Dec) 2128 
S. 100 — Suit for injunction against de- 
fendant by three plaintiffs — Second appel- 
late jurisdiction of High Court — When can 
be invoked (Jun) 1183 B 
S. 100 — Suit for eviction of. tenant — 
In second appeal decree reversed by High 
Court on erroneous interpretation of rent 
note and overlooking certain clear admissions 
of plaintiff — Held, High Court erred both 
on law and facts in interfering ‘with judg- 
ments of Courts below (Jul) 1209 
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Civil P. C (contd.) 

——S. 100 — Concurrent findings of fact 
-~ Normally not set aside by second appel- 
Jate Court (Dec) 2235 B 


~ ——Ss. 100 and 101 — Finding as to perpe- 


tration of fraud in consolidation proceedings 
by lower appellate Court — It being a find- 
ing of fact, High Court should not interfere 
with it in second appeal (Jan) 77 B 
—-~—Ss. 100 and 101 — Finding that there 
was no evidence that a co-sharer was not 
given share out wi produce — It is a finding 
of fact and was binding in second appeal 

(Jan) 77 C 
——Ss, 100 and 101 — Second appeal — 
Error ‘of record (Jan) 77 D 
——Ss. 100, 105, O. 41, R. 25 — Remand — 
Interlocutory order — Can be challenged as 
illegal in appeal from final order. Judg- 
ments of Patna High Court, D/- 17-2-1967 
and 30-9-1970, Reversed (Mar) 707 A 
~——Ss. 104, 4, 5, 117, O. 43, R. 1; O. 39, 
R. 1; O. 40, R, 1 and O. 49, R. 3 — Provi- 
sions of S. 104 read with O. 43, R. 1 apply 
to original trial by trial Judge which is 
governed by Letters Patent — An order re- 
fusing to appoint a receiver or to grant 
interim injunction is appealable. AIR 1923 
Bom 218, AIR 1940 Bom 216, AIR 1967 
Bom 56, AIR 1953 All 647, AIR 1960 All 
692 (FB), AIR 1940 Nag 39 (FB), AIR 1949 
Nag 188 and AIR 1937 All 165, Overruled; 
L. P. Appeal No. 611 of 1980, D/- 15-1-1981 
(Bom), Reversed (Oct) 1786 A 
—~—S. 105 — See Ibid, S, 100 


(Mar) 707 A 
—~S. 113 — See Industrial Disputes Act 
(1947), S. 11 (Mar) 606 
——S. 115 — See Houses and Rents — 


Bombay Renis, Hotel and Lodging House 

Rates Control Act (1947), S. 29 (2) 
(Oct) 1690 A 

wom. 117 — See Ibid, S. 104 

(Oct) 1786 A 
—S. 151 — See Arbitration Act (10 of 
1940), S. 34 (Dec) 2085 E 
— OO. 6, R. 2 — See also Hindu Law — 
Joint family property (Dec) 2128 
—~O, 6, R. 2 — Suit for eviction of tenant 
— Laudlord’s notice for surrender of pos- 
session — Waiver of — Plea not taken by 
tenant — Trial Court need not go into 
question of waiver (Oct) 1726 B 
——O. 6, R. 17 — Suit for partition and 
share in super structure of cinema theatre 
+. Amendment of plaint sought — Amend- 
ment held did not totally alter nature of 
action — Discretion exercised by Court in 

elowiag amendment was not illegal 
t A alee 485 A 

- TORI AS. CV Andexes!?, : ae 


:.—0O. 21, Rr. 95 and 96: — 


Civil P. C. (contd.) 
——O. 6, R. 17 — Gross delay on nen of 
plaintiff in seeking amendment — Court, 
while allowing amendments, should ordés 
heavy costs (Feb) 485 B 
-——O, 6, R. 17 — Amendment of plaiat — 
Plaintiff not successful in seeking amend. 
ments in four previous attempts -—~ High 
Court allowing ameadmaat in the fifth 
attempt wrongly — High Court is wrong 
(Apr) 805 A 
——0. 6, R. 17 — Amendment of pleadings 
— When could be allowed (Aug) 1533 
——O. 6, R. 17 — Amendment of plaint — 
Consequential amendment — Ought to be 
allowed (Dec) 2036 
O. 8, Rr. 3 and 5; O. 41, Rr. 23 and 24 
and O. 14, Rr. 1 and 5 — Allegations in 
plaint — When not deemed to have been 





admitted (Jul) 1212 
——0O. 8, R. 5 — See Ibid, O. 8, R., 3 
(Jul) 1212 


——O. 9, R, 13 — See Industrial Disputes 
Act (1947), S. 11 (Mar) 606 
——0O. 14, R. 1 — See Ibid, O. 8, R. 3 

(Jul) 1212 
——O. 14, R. 5 — See Ibid, O. 8, R. 3 

(Jul) 1212 
——O. 15, R. 5 (2) (U. P.) — Suit for eject- 
ment —- Striking off defence. Civil Revn. 
No. 525 of 1980, D/- 3-12-1980 (All), Re- 
versed; 1981 All LJ 82, Overruled 

(Sep) 1657 
=——O, 19, R, 1 — See Ibid, O. 41, R. 27 

(Jun) 1113 A 

——Q. 20, R. 1 — Power of Court to con- 
sider subsequent events (Dec) 2085 H 
——O. 20, R, 12 — Suit for declaration and 
possession — Plaintiff, holder of impartible 
estate — Defendant, member of joint family 
—- Execution of khorposh (maintenance) 
deed in favour of defendant — Possession 
of defendant, not that of trespasser — 
Decree for possession and mesne profits — 
Held, could not be passed against defendant 
— Proper remedy for plaintiff was suit fos 
partition. AIR 1968 Pat 463 (Pt. C), Re 
versed (Nov) 1937 I 
——O. 21, R. 90 and S. 47 — Errors while 
conducting auction sale — When mere ir- 
regularities — If fall within scope of R. 90 of 
O. 21 and not under S. 47 (Mar) 693 
Transfer of 
Property Act (1882), Ss. 52, 58 and 65-A — 
Suit on mortgage decreed in terms of com- 
promise — Mbortgagor to repay amount 
within specified date. E, F. A. No. 8 of 
1976, dated 23-5-1979 (Delhi), Reversed 


; y pyi _ (May) 981 eo P 
w ES a Sen ia 
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Civil P. C. (contd. 

——O. 21, R. 96 — See Ibid, O. 21, R. 95 
, (May) 981 
——O. 22, R. 1 — Abatement -- See 
Tenancy Laws — Bihar Consolidation of 
Holdings and Prevention of Fragmentation 
Act (1956), S. 4 (Aug) 1450 


—O. 22, R. 4 — Time-barred application 
for bringing legal representatives of deceas- 
ed respondent on record — No cause shown 
for condonation of delay for setting aside 
abatement — Appeal dismissed in view of 


abatement — Strong case on merits, held, 
aot a ground for condonation of delay 
(Nov) 1921 
—0O. 23, R. 1 — See Constitution of 
India, Art. 226 (Oct) 1725 
——O. 23, R. 3 — See Constitution of 


India, Art. 133 (Jan) 17 
——O. 39, R, 1 — See also 
(1) Ibid, S. 104 (Oct) 1786 A 
(2) Letters Patent (Bom.), Ci. 15 


(Oct) 1786 B 


——O. 39, Rr. 1, 2 — Banking Regulation 
Act (1949), S. 6 — Interim injunction — 
Banking — Irrevocable letter of credit — 
Grant of injunction — Interference by 
Supreme Court with such an interlocutory 


order. Appeal No. 382 of 1979 in Suit No. 
1028 of 1979, D/- 17-10-1979 (Bom), Re« 
versed (Aug) 1426 
—O. 39, R. 2 — See Ibid, O. 39, R. 1 
(Aug) 1426 


—oO. 40, R. 1 — See 
(1) Ibid, S. 104 (Oct) 1786 A 
(2) Letters Patent (Bom.), Cl. 15 
(Oct) 1786 B 


See Constitution of 
India, Art. 136 (Jul) 1201 


—O. 41, R 17; O. 43, R. 1 — Dismissal 
of appeal for default of appellant’s counsel 
— Held, party should not suffer for mis- 
demeanour or inaction of his counsel. Civil 
Misc. App. No. 113 of 1981 in Second Ap- 
peal No. 1484 of 1973, D/- 7-1-1981 (Al), 
Reversed Jul) 1400 A 


——O. 41, R. 23 — See 
(1) Ibid, O. 8, R. 3 (Jul) 1212 
(%} Constitution of India, Art. 136 
(Fun) 1113 E 


——O. 41, R. 24 — See Ibid, O. 8, R. 3 
(Jul) 1212 


——O. 44,R.5 — 


—O. 4}, R. 25 -- See 
(1) Ibid, S. 100 (Mar) 707 A 
(2) Constitution of India, Art. 136 
(Jun) 1113 E 


Civil P. C. (contd.) 
——O. 41, R. 27 — See also Houses and 
Rents — Bihar Buildings (Lease, Rent and 
Eviction) Control Act (1947), S. 11 (D (9 
(Jun) 1113 C 
O. 41, R. 27; O. 19, R. 1 — Additional 
evidence — Application for — Procedure. 
A. F. A. D. No. 204 of 1976 R), D/- 5-10- 
1977 (Pat at Ranchi), Reversed 





(Jun) 1113 A 
——O. 41, R. 33 — See Houses and Rents 
— U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), Sec- 
tion 21 (Oct) 1724 
~—O. 43, R. 1 — See 
(1) Ibid, S. 104 (Oct) 1786 A 
(2) Ibid, O. 41, R. 17 Gul) 1400 A 
(3) Letters Patent (Bom.), Cl, 15 
(Oct) 1786 B 
——O. 47, R. 1 — Sce Supreme Court Rules 
(1966), O. 40, R. 1 (Oct) 1681 A 
——O. 49, R. 3 — See ibid, S. 104 
i (Oct) 1786 A 
Civil Service Regulations, Art. 26 (7) (iii) — 
Applicability — Rule applies only where a 
person is appointed by transfer 
(Aug) 1495 1 
Civil Services 


~—Promotion — See Constitution of India, 
Art. 226 (Nov) 2009 (3) 
-Recruitment — Viva voce — See Consti- 


tution of India, Art. 14 (Oct) 1777 


Coal Mines (Conservation aud Safety) Act 
(12 of 1952), S. 4 — See Coal Mines 
(Nationalisation) Act (1973), S. 19 (3), (4) 

. Jan) 124 D 


Coal Mines (Nationalisation) Act (26 of 
1973), S. 2 h) (vi), (vii) and (xi) — See Con- 
stitution of India, Art. 226 (Jan) 124 A 
——Ss. 18 (2), 19 (3), (4) — Power of Cen- 
tral Government to receive money due to 
coal mine and to discharge liabilities — 


Scope (Jan) 124 B 
—S. 19 (3), (4) — See also Ibid, S. 18 (2) 
(Jan) 124 B 


——S. 19 (3), (4) — Powers of Cental Gov- 
ernment to receive money and discharge 
liability extend only up to specified day 
(Jan) 124 C 
——S. 19 (3), (4) — Coal Mines (Conserva~ 
tion and Safety) Act (1952), S. 4 — Subsidy 
receivable from Coal Board established 
under, with respect to period before appoint- 
ed day — Can be utilised for discharge of 
liabilities (Jan) 124 D 


Companies Act (1 of 1956), Ss. 3, 43-A, 81 
— Whether definitions of private company 
and public company are exhaustive —- Ap- 
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plicability of S. 81 to S. 43-A company 
(Jul) 1298 K 
——S, 43-A — See Ibid, S.3 (Jul) 1298 K 
——S. 81 — See Ibid, S. 3 (Jul) 1298 K 
——S. 94 — Powers of directors to issue 
shares — Purpose for which can be used 
(Jul) 1298 G 
——S. 94 — Powers of directors to issue 
shares at par (Jul) 1298 H 
——S. 150 — See Transfer of Property Act 
(1882), S. 53 (Aug) 1556 
—S. 154 — See Transfer of Property Act 
(1882), S. 53 (Aug) 1556 
——S. 217 (1) — See Super Profits Tax Act 
(1953), Sch. 2, R. I (Dec) 2105 C 
——S. 260 — Power to appoint additional 
director (Jul) 1298 F 
——S, 287 — Quorum for meeting — What 
constitutes Gul) 1298 D 
——S, 290 — Fiduciary powers — Abuse 
of — What constitute — Issue of shares — 
Effect (Jul) 1298 B 
—S. 300 — Interested director — Who is 
(Jul) 1298 E 
——S. 397 — Act of oppression — What 
constitutes (Jul) 1298 A 
—S. 397 — Application under — Question 
of mala fides — Question whether can be 
decided on basis of affidavits 
(Jul) 1298 C 
——S. 397 — Scope — Technicalities cannot 
be permitted to defeat the exercise of the 
equitable jurisdiction conferred by 5. 397 
(Jul) 1298 L 
Ss. 529, 530 — Interpretation of — 
Company in liquidation — Creditor seeking 
to prove his debt against it —- Applicability 
of S. 46, Provincial Insolvency Act 
(Aug) 1483 
——S. 530 — See Ibid, S. 529 (Aug) 1483 
— Sch. 1, Table A, Regn. 87 — See Super 
Profits Tax Act (1953), Sch. 2, R. 1 
(Dec) 2105 C 
—Sch. 6, Part 3, Cl. 7 — See Super Pro- 
fits Tax Act (1963), Sch. 2, R. 1 
. (Dec) 2105 A, B 
Companies (Profits) Surtax Act (7 of 1964), 
Sch. Para 2, Item 19 — See Income-tax Act 
(1961), S. 256 (Aug) 1524 
—Sch. 2, R. 1 — See Super Profits Tax 
Act (1963), Sch. 2, R., 1 
(Dec) 2105 A, B, C 





Conditions of Service 
—Permanent or temporary employee — See 
Constitution of India, Art. 226 
(Sep) 1640 
Conservation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (52 of 
1974) f 
See under Public Safety. 


Constitution of India, Pre. — See also House 
of the People (Extension of Duration) Act 
(1976), S. 2 (Jan) 271 B 
—— Pre. — Applicability of provisions of 
American Constitution (Oct) 1829 H 
—Art. 1 — See also Ibid, Art. 2 
(Mar) 625 A 

——Arts. 1, 13 and 240 — Goa, Daman and 
Diu (Laws) Regulation (12 of 1962), S. 4 (2) 
— Acquisition of territory by conquest — 
Rights accrued under old laws — When can 
be said to be recognised by new Govt. — 
No recognition of such rights under S. 4 (2). 
ILR (1970) 1 Delhi 452, Reyersed 

: (Nov) 1946 
—Arts. 2, 1, 19, 14 — Human dignity — 
Not to be ignored even‘in prisons — Solitary 
confinement and putting fetters — To be 
resorted only in rarest of rare cases for se- 
curity reasons (Mar) 625 A 
——~Arts. 4, 15 (4) — Admission to Medical 
College — Rectification of imbalance in 
different parts of State (May) 1009 A 
——Art. 12 — See Land Acquisition Act 
(1894), S. 3 (e) (Oct) 1694 
——Ari. 12 — State — Meaning of — 
“Oiher authorities under the control of the 
Government of India” — Meaning — Bharat 
Petroleum Corporation Limited is “State” 
within Art. 12 (Jan) 212 A 
——Art. 12 — Whether a Society registered 
under the Societies Registration Act is an 
“authority” falling within definition of ‘State’ 
in Art. 12 — Test to determine 


(Feb) 487 A 

——Art. 13 — See Ibid, Art. 1 
(Nov) 1946 
——Art. 13 — See T. N. Minor Mineral 

Concession Rules (1959), R. 8-C 
(Mar) 711 B 

——Art. 14 — See also 

(1) Ibid, Art. 2 - (Mar) 625 A 
(2) Ibid, Art. 16 (Oct) 1775 (1) 
(3) Ibid, Art. 73 (Aug) 1545 
(4) Ibid, Art. 136 (Sep) 1636 


(5) Ibid, Art. 226 
(6) Ibid, Art. 309 
“ (7) Aviation 
Services 


(Oct) 1722 
(Feb) 411 A, B 
Research Centre (Technical) 
Rules (1976), R. 6 (1) 

{Aug) 1495 C 
48) Aviation Research Centre (Technical) 

Services Rules (1976), R. 6 (2) 

(Aug) 1495 D 
(9) Aviation Research Centre (Technical) 

Services Rules (1976), R. 6 (6) 

(Aug) 1495 J 
(10) Aviation Research Centre (Technical) 

Services Rules (1976), R. 7 

(Aug) 1495 B 
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(11) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. II 
(Aug) 1495 G 
(12) Bihar Kendu Leaves (Control of Trade) 
Act (1974), S. 20 (Mar) 679 B 
12(1) Debt Laws — Kerala Agriculturists’ 
Debt Relief Act (1970), S. 2(4 (1) 
k (Oci) 1744 B 
12 (2) Delhi Police Act (34 of 1978), S. 47 


(Mar) 613 

(13) Essential Commodities Act (1955), S. 3 
(Nov) 2001 A 

(14) Indian Police Service. (Appointment 


by Promotion) Regulations (1955), 
Regn. 5 (5) (Noy) 1915 
(15) Maharashtra Medical Practitioners Act 
(1961), S. 17 (5) (Apr) 796 
. (15-A) Medical Council Act (1956), S. 19 
` (Dec) 2045 A 
(16) Motor Vehicles Act (4 of 1939), S. 68-F 
ka (Sep) 1639 
_ (16-A) Public Safety — Prevention of Black- 
marketing and Maintenance of Sup- 
plies of Essential Commodities Act 
(7 of 1980), S. 11 (Dec) 2041 
(17) Prize Chits and Money Circulating 
Schemes (Banning) Act (1978), Pre, 
(Feb) 504 A 
(18) Prize Chits and Money Circulating 
Schemes (Banning) Act (1978), S. 11 
(Feb) 504 B 
(19) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 


(Apr) 746 
' (20) Punjab Superior Judicial Service Rules 
l (1963), R. 12 (Mar) 561 B 


(20-A) Special Bearer Bonds (Immunities and 
Exemptions) Act (7 of 1981), Pre 
(Dec) 2138 D 
(21) Sugar Cane (Control) Order (1966), 
, Cl. 8 (Apr) 873 B,.C 
(22) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 @ (Jan) 234 
(23) U. P. Promotion by Selection in Con- 
sultation with Public Service Commis- 
sion (Procedure) Rules (1970), R. 7-A 
(May) 1041 A; (Sep) 1575 
(24) Wealth-tax Act (1957), S. 3 Qui) 1969 B 
' —Arts. 14, 16 — Reversion of appellants 
from posts of Assistant Educational Officers 
to the post of High School Assistants in 
Kerala State —. Violation of Art. 14. ILR 
(1980) 1 Ker 680 (FB), Reversed (Jan) 64 
———-Arts. 14, 16, 46, 335 — Ten Circulars 
issued by the Railway Board favouring S. C. 
A and S. T. promotions etc. in railway services 
‘ — Validity — Are valid (Jan) 298 B 
- Art. 14° — Sale of redundant plants and 
equipments of the ‘factory, of .Government 


Constitution of India (contd.) 
Company — Workers’ right under Art. 14 == 
Not violated Gan) 344 C 
Art. 14 — Karnataka Tax on‘ Entry of 
Goods into Local Areas for Consumption, 
Use or Sale therein Act (27 of 1979), S.3—~ 
Whether State Government has choice in the 
matter of selecting local areas. ILR (1980) 1 
Kant 165, Reversed (Feb) 463 A 
-——Art. 14 — Admission to Educational In- 
stitution — Procedure adopted by the Society 
if could be regarded as arbitrary 

(Feb) 487 B 
——Art. 14 — Admission to Educational In- 
stitution — Viva voce examination as a per- 
missible test for selection of candidates —~ 





Validity of (Feb) 487 C 
—Art. 14 — Admission to Educational In» 
stitution —- Allocation of 333% of total 


marks for oral interview for selection of can- 
didates is plainly arbitrary and unreasonable 
(Feb) 487 D 
— Arts, 14, 15 and 16 — Sub-rule (2a) of 
R. 12 and 1979 Regulations do not con- 
travene Arts. 14, 15 and 16 of Constitution 
(Mar) 588 C 
——Aris. 14 and 16 — Reservation of vacan- 
cies under memorandum for servants belong- 
ing to Scheduled Castes and Scheduled Tribes 
— Not open to challenge as being arbitrary 
or irrational or as violative of equality provi- 
sions in Constitution (Mar) 588 G 
-—Art. 14 — U. P. Motor Vehicles Taxa- 
tion Act (5 of 1935), Ss. 4, 5-A — Validity 
— Not violative of Art. 14 (Apr) 774 D 
——Art. 14 — U. P. Motor Gadi (Mal-Kar) 
Adhiniyam (1964), S. 9 — Validity 


(Apr) 774 F 
——Arts. 14 and 16 — Rules for combined 
competitive examinations — Civil Services 


Examination, dated 15-1-1979 — Notification 
Dj- 17-3-1979 giving linguistic concessions to 
candidates hailing from remote regions — 
Not discriminatory (Apr) 794 
—Arts. 14, 19 (1) (g) — Notification im- 
posing levy on sugar — Notification held ap- 
plicable to stock of sugar irrespective of the . 
fact that it was manufactured before or after 
the order — Articles 14 and 19 (1) (g) not 
violated (May) 998 A 
——Arts. 14, 19 (1) (g) — Notification im- 
posing levy on sugar — Petitioners allowed 
to give 50% sugar for levy and to sell freely 
the remaining sugar — Such restriction can- 
not be said to be unreasonable — Arts. 14 
and 19 (1) (g) not violated (May) 998 B 
——Art. 14 — Distribution of raw material 
by State to industrial units — Industrial 
policy framed — Allotments however made 
without following the see! -— Held, Arti- 
cle 14 violated (May) 1001 
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~——-Art. 14 —- Admission to Medical College 

— Eligible candidates — Viva voce examina- 

tion —- Time spent on each candidate not 

more than 4 minutes — Selection Committee 
` should devote sufficient time for individual 

interview (May) 1009 B 


~-—Arts. 14, 31-B, Sch. 9 — Provisions of 
S. 20-B (3), (4), (5) of W. B. L. R. Act — 
Harsh in nature — Whether can be struck 
down (May) 1030 B 
——Arts. 14, 19 (1) (g), (4), (5) — Proviso 
under S. 2 (8) of W. B. L. R. Act — Restric- 
tion imposed by it on tenant — Not arbitrary 
and unreasonable — Article 19 (1) (e) (g) not 
violated (May) 1030 C 
~——Arts. 14, 16 and 309 — Temporary 
organisation constituted by Government — 
No service Rules framed — Effect 
' (Aug) 1495 B 
———Arts. 14, 16 — Principle of equal pay 
for equal work — Not applicable to profes- 
‘ sional services {Aug} 1537 
` =—ATts. 14, 16 — Bihar Agricultural Ser- 
_ Vice, Class I and JI Recruitment Rules (1945), 
R. 12 — Violation of R. 12 and Arts. 14 and 
16 — When amounts to. AIR 1974 Pat 249, 
_ Reversed (Aug) 1543 
———Art. 14 — Rule of law — Orders of the 
Court — Compliance with — Duty of Govt. 
and authorities pointed out (Sep) 1668 A 
-———Arts. 14, 16, 309, Proviso — Rajasthan 
Judicial Service Rules, Pre. and Sch. 3 ~ 
Selection for posts of Munsifs — 25% of 
marks allotted to viva voce under the rules 
— Does not render selection arbitrary and 
violative of Arts. 14 and 16. Observation in 
AIR 1981 SC 487 relating to public employ- 
ment held per incuriam (Oct) 1777 
` ammArt, 14 — Discrimination — Question as 
‘ to — Illustrative guidelines for determining 
the question (Oct) 1829 B 
——Art. 14 — Different conditions of ser- 
‘vice of Air Hostesses employed by Air India 
in U. K. — Validity (Oct) 1829 C 
~——Art, 14 — Air India Employees’ Service 
Regulations, Regs. 46 and 47 — Retirement 
_ of Air Hostess in the event of marriage taking 
place within four years of service — No une 
' geasonableness or Arbitrariness 
G (Oct) 1829 F 
Art. 14 — Air India Employees’ Service 
Regulation, Regn. 46 (i) (c) — Retirement of 


Air Hostess —- Provision “on first pregnancy‘ 


whichever occurs earlier” — Unconstitutional 
(Oct) 1829 G 

` —Arts, 14 and 245 — Air India Employees 
Service Regulation, Regn. 47 — Option to 
ı Managing Director to- extend services of Ain 


Constitution of India (contd. 
Hostesses — Excessive Delegation of power 
(Oct) 1829 J 
Art. 14 — Indian Air Lines (Flying crew) 
Service Regulations, Regn. 12 — Clause pro- 
viding retirement of Air Hostesses in the 
event of first pregnancy — Unconstitutional 
(Oct) 1829 K 
— Arts. 14 and 245, Indian Airlines (Flying 
crew) Service Regulation, Regn. 12 — Clause, 
incorporated by settlement dated 10-1-1972 
conferring uncontrolled and unguided power 
on General Manager —- Unconstitutional on 
account of excessive delegation (Oct) 1829 L 


Arts, 14, 16 — Dissolution of Central 
Council of Gosamvardhan constituted by 
Central Govt. — Employees of Central Coun- 
cil absorbed in service of Central Govt, — 
Appointment under Govt. was fresh appoint- 
ment — Seniority given to them by giving 
benefit of service under the Council would 
be violative of Arts. 14 and 16 (Nov) 1980 


——Arts. 14 and 162 — M. P. Foodstuffs 
(Civil Supply Distribution) Scheme (1981), 
Cl. 2 — Allotment.of fair price shops — Pre- 
ference given to co-operative societies does 
not create monopoly in their favour — 
Scheme is not discriminatory {Dec) 2030 G 
——Art. 14 — Scope — Does not forbid re- 
asonable classifiction —- Law relating to 
economic activities — Construction of 

(Dec) 2138 E 








—Art. 15 — See 
(1) Ibid, Art. 14 (Mar) 588 €C 
(2) Medical Council Act (1956), S. 19 

(Dec) 2045 A 

——Arts. 15 (1) and 16 (2) — Air India Em- 

Ployees Service Regulations, Regns. 46 and 47 

— Constitutionality — No discrimination on 

the ground of sex only (Oct) 1829 D 

——Art. 15 (4) — See Ibid, Art. 4 

(May) 1009 A 
——Art. 16 — See also 
(1) Ibid, Art. 14 (Jan) 64; (Jan) 298 B; 
(Mar) 588 C, 588 G; (Apr) 794; 
(Aug) 1495 A, B; (Aug) 1537; 
(Aug) 1543; (Oct) 1777; 
(Nov) 1980 
(2) Ibid, Art. 311 (Feb) 357 
(3) Andhra Pradesh Police Service Rules 
i (1966), R. 3 (d) (Sep) 1591 
G) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (1) 
(Aug) 1495 D 
(5) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 D 
(© Aviation Research Centre (Technical 
_ Services Rules (1976), R. 6 (6) 
P EEE (Aug) 1495-J 
ES 2% 


tatma OO s 
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(7) Aviation Research Centre (Technical) 
Services Rules (1976), R. 7 
(Aug) 1495 E 
(8) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. H 
{Aug) 1495 G 
(9) Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regula- 
tion 5 (5) (Nov) 1915 
(10) Punjab Superior Judicial Service Rules 
(1963), R. 12 (Mar) 561 B 
(11) Uttar Pradesh Promotion by Selection 
in Consultation with Public Service 
Commission (Procedure) Rules (1970), 


R. T-A (May) 1041 A; 

(Sep) 1575 

——Art. 16 — Qualification for a particular 

post can be a rational differentia (Jan) 75 

——-Arts. 16, 14 — Matters relating to em- 
ployment — Promotion — Justification 


(Oct) 1775 (1) 
——Art. 16 — Preparation of I. A. S. Select 
List — Candidate found unsuitable by Selec- 
tion Committee — Public Service Commission 
agreeing with recommendation of Committee 
— Candidate could not claim to be included. 
in Select List (Nov) 2015 
——Art. 16 (2) — See Ibid, Art. 15 (1) 
(Oct) 1829 
——Art. 16 (4) — Central Government Per- 
sonnel and Administrative Reforms Memo- 
tandum No. 10/41/73 Estt. (SCT), D/- 20-7- 
1974 — Reservation of posts under memo- 
randum — Not open to challenge on ground 
that the vacancies pertain to selection posts 


(Mar) 588 F .- 


——Art. 19 — See 
(1) Ibid, Art. 2 
(2) Ibid, Art. 22 (5) (Feb) 431 B 
(3) Ibid, Art. 226 (ul) 1368 A 
(4) Andhra Pradesh Motor Vehicles Rules 

(1964), R. zla (iv) (a), Proviso 
(Nov) 1910 A 
(5) Delhi Police Act (34 of 1978), S. 47 
(Mar) 613 
(6) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (1964), 
S. 4 (Jun) 1127 A 
(7) Sugar Cane (Control) Order (1966), 
Cl. 8 (Apr) 873 A 
(8) Tamil Nadu Minor Mineral Concession 
Rules (1959), R. 8-C (Mar) 711 B 
e ——-Artt: 19 (1) (a) — See Penal Code (1860), 


(Mar) 625 A 


Ts. 499 (Aug) 1514 B 
———Art. 19 (1) (d} — See. also- Ibid, Arti- 
cle 22 (5) (Dec) 2069 


Arts. 19 (1) (d) and 21 — Police surveil- 
lance: principle of audi alteram partem — 
Applicability (Apr) 760 





Constitution of India (contd.) 
~——Art. 19 (1) (© and (g) — See Prize Chits 
and Money Circulating Schemes (Banning) 
Act (1978), Pre. (Feb) 504 A 
——Art. 19 (1) (g} — See also 
(1) Ibid, Art. 14 (May) 998 A, B 
(2) Essential Commodities Act (1955), S. 3 
(Nov) 2001 A 
——Art. 19 (1) (g) — Scope of — Sale of re- 
dundant plants and equipments of the factory 
of a Government Company — Workers’ right 
under Art. 19 (1) (g) — Not violated 
(Jan) 344 B 
——Art. 19 (1) (g) — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Whether Act imposes 
unreasonable restrictions on fundamental 
right of petty dealers to carry on trade. ILR 
(1980) 1 Kant 165, Reversed (Feb) 463 B 
——Arts. 19 (1) (g), 19 (6) — Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and (f), 
68-A — Kerala Rectified Spirit Rules (1972), 
Rr. 13, 16 — Provisions, not offending Arti- 


cle 19 (1) (g) (Nov) 1863 B 
Pro 19 (1) (g), (4), (5) — See Ibid, ren 
cle 1 (May) 1036 C 


mal 19 (1) (g) and (6) — See Bihar 
Kendu Leaves (Control of Trade) Act (1974), 
S. 20 (Mar) 679 
——aArt. 19 (6) — See Ibid, Art. 19 (1) (g) 
(Nov) 1863 B 
——Art, 20 — See 
(1) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 (1) 
` (Apr) 871 
(2) Wealth-tax Act (1957), S. 18 
(Jun) 1106 
——Art. 20 (3) — See also Contempt of 
Courts Act (1971), S. 2 (May) 1026 
Art. 20 (3) — Person arrested. under S. 6 
of Railway Property (Unlawful Possession) 
Act 1966 — Incriminating statements made 
by him during enquiry under S. 8 — Protec- 
tion under S. 20 (3) not available 
- (Feb) 379 B 





-——Art. 21 — See also 


(D Art: 19 (1) @ (Apr) 760 
(2) Ibid, Art. 22 (5) (Apr) 814 B 
(3) Ibid, Art. 32 (Sep) 1621 A 
(4) Tbid. Art. 233 (Aug) 1473 


(5) Criminal P. C. (1974), S. 110 
(Mar) 674 A 
{6) Criminal P. C. (1974), S. 468 
(May) 1054 
(7) Delhi Police Act (34 of 1978), S. 47 
(Mar) 613 
(8) Official Secrets Act (1923), S. 14 
(May) 917 
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(9) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 

á (Apr) 746 

(10) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 5 
(Jan) 92 

(11) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 8 (e) 

(Sep) 1641 C 

(12) Public Safety — Prevention of Black- 
marketing and Maintenance of Sup- 
plies of Essential Commodities Act 
(7 of 1980}, S. 11 (ec) 2041 

——Art. 21 — Use of “third degree” methods 
by Police deprecated — Government's atten- 
tion invited to Police cruelties — Importance 
of human life underlying Art. 21 emphasised 
(Mar) 625 B 
——aArts. 21, 39-A — Right to free legal ser- 
vices — Constitutional obligation of State — 
Also arises when accused is first produced be- 
fore Magistrate (May) 928 A 
——Art. 21 — Speedy trial — A funda- 
mental right of accused under Art. 21 
(May) 939 A 
———Art. 21 — Under-trial prisoners — 
Should be provided with a fairly competent 
lawyer at State expense 
——Art. 21 — Prisons Act (9 of 1894), S. 56 
— Under-trial prisoner — Cannot be keptin 
leg irons nor can he be asked to work out- 
side jail walls (May) 939 C 
——Arts. 21, 32, 226 — Criminal P. C. (1974), 
Ss. 162 and 172 — Writ petition under Arfi- 
cle 32 by certain under-trials for enforcement 
of right under Article 21 on allegation of 
their blinding by police officers after their 
arrest or during detention in police custody 
— State ordering inquiry into alleged offences 
— Production of reports submitted by police 
officer after investigation is not barred by 
either S. 162 or S. 172 of Cr. P. C. 
(Gun) 1068 B 
Art. 21 — Delayed trial — Not neces- 
sarily, an unfair trial — Powers of appellate 
Court — Quashing of conviction on ground 
of delayed trial only — Not open — Cr. A. 
No. 1549 of 1971 dated 20-2-1974 (Bom), 
Reversed (Sep) 1675 A 
——Art. 22 — See 
(1) Ibid, Art. 32 (Apr) 728 A; 
- Sep) 1621 A 
(2) Ibid, Art. 136 (jun) 1126 A 
(3) Ibid, Art. 226 (Nov) 2005 B 
(4) Public Safety — National Security Act 
(1980), S. 11 (Sep) 1672 A 


(May) 939 B ` 
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(5) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 

(Jun) 1126 B 

(©) Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974), S. 10 (Nov) 2005 A 

(7) Public Safety — Prevention of Black- 

marketing and Maintenance of Supplies 

of Essential Commodities Act (7 of 
1980), S. 11 (Dec) 2041 
‘Art. 22 (4) — See Public Saftey —- Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (1974), Sec 
tion 8 (b) (Sep) 1641 A 
——Art. 22 (5) — See also 

(1) Public Safety — Nationa] Security Act 





(1980), S. 3 (Jun) [153 
(2) Public Safety — National Security Act 
(1980), S. 8 (Jun) 1077 
(3) Public Safety — Conservation of 


Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Oct) 1753 
(4) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (3) (Apr) 728 B 
{5) Public Safety — J. & K. Public Safety 
Act (1978), S. 8 (Apr) 851 
(6) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 8 
(Dec) 2230 A, B 
——Art. 22 (5) — “Grounds” —- Meaning of 
— Include basic facts to be communicated 
not later than 5 days and in exceptional cases 
15 days (Jan) 28 
——Art. 22 (5) — Representation by detenu 
lying wnattendéd for over three weeks — 
Held such a delay amounted to violation of 
Art, 22 (5) (Jan) 111 
——Art. 22 (5)— Representation by detenu — 
Request for release of detenu supported with 
reasons therefor — Has to be deemed as re- 
presentation (Feb) 431 A 
— Arts. 22 (5), 19 — Preventive detention 
— Procedural safeguards — Breach of — 
Detenu entitled to be released (Feb) 431 B 
——Arts. 22 (5), 226 — Preventive detention 
— Grounds (Feb) 431 C 
——Art. 22 (5) — Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act (1974), S. 3 (3) — Rights of detenu 
(Feb) 510 
Art, 22 (5) — Scope of -— Supply of 
documents to detenu — Necessity of 
(Apr) 814 A 
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——Arts. 22 (5) and 21 — Scope of — Ex- 
pression “effective representation” in Arti- 
cle 22 (5) — Construction of — Rule as to 
(Apr) 814 B 
—Art. 22 (5) — Non-supply of documents 
and materials along with detention order — 
Delay of 25 days in disposing of representa- 


tion of detenu — No explanation for the 
same — Continued detention of detenu is 
void (Apr) 814 C 





Art. 22 (5) — Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act (52 of 1974), S. 3 (1) — Detention 
under — Detenu not supplied with docu- 
ments — Detenu when cannot be said to 
be prevented from making effective representa- 
tion Gun) 1191 A 
—Art. 22 (5) — National Security Act 
(65 of 1980), S. 8 (1) — Preventive detention 
under Security Act — Non-Supply of copy 
of document to detenu on which grounds of 
detention were based — Detenu is entitled to 
be released 
— Art. 22 (5) — Preventive detention — 
Documents upon which grounds of detention 
were based not supplied to detenus — Detenus 
liable to be acquitted (Sep) 1620 
——Arts. 22 (5), 226 —Preventive detention 
— Plea that copies of documents relied on 


by Detaining Authority not supplied to de=- 


tenu — High Court is not competent to de- 
termine relevance of those documents — Cr. 
Appn. No, 218 of 1980, D/- 25-11-1980 (Guj), 
Reversed (Sep) 1621 B 
— Art. 22 (5) — Preventive detention — 
Grounds — Documents referred in grounds 
not examined by Detaining Authority nor 
their copies supplied to detenu — Detention 
is illegal — Cr. Appln. No. 218 of 1980, D/- 
25-11-1980 (Guj), Reversed ` (Sep) 1621 C 
——Art. 22 (5) — Preventive detention — 
Representation — Detention ordered by 
Home Minister — Representation of detenu 
rejected by Secretary — Detention is void — 
Cr. Appln, No. 218 of 1980, D/- 25-11-1980 
(Guj), Reversed (Sep) 1621 D 
——Art. 22 (5) — Detention order — Non- 
supply of documents and materials pari passu 
the grounds of detention — Delay of more 
than a month in disposing of the representa- 
_tion — Detenu’s continued detention was 
void (Oct) 1752 
——Art, 22 (5) — Preventive detention — 
Documents and materials forming basis of de- 
tention not supplied along with order of de- 
tention — Order is void (Nov) 1909 A 


Art.: 22 (5) — Preventive. detention — 
Representation. — Disposal. thereof by De- 





(Jul) 1389 _ 
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taining Authority after more than a month 


after it was sent — No reasonable explana- 
tion for delay — Detention is void S 
(Nov) 1909 B 


——~Art. 22 (5) — Non-supply of material 
documents referred to in grounds of deten- 
tion — Detenu prevented from making effec- 
tive representation — Detention, vitiated — 
Fact that detenu was aware of contents of 
documents was immaterial (Noy) 1861 
——Arts. 22 (5), 19 (1) (d) — Preventive de- 
tention — Representation by detenu — Govt. 
instead of itself considering representation 
waiting for opinion of Advisory Board — 
Unexplained delay in consideration of re- 
presentation of about 24 days — Detention 
is illegal (Dec) 2069 
——Art. 22 (5) — National Security Act 
(65 of 1980), S. 8 — Preventive detention — 
Affording opportunity to detenu to make re- 
presentation — Requirement of 

(Dec) 2166 A 
——~Art. 22 (5) — Preventive detention — 
Words “and shall afford” in Art. 22 (5) — 
They cast a duty on detaining authority to 
inform detenu of his right to make representa- 
tion to Advisory Board — Failure to do so 
— Effect of, on detention (Dec) 2166 B 
——Art. 22 (5) — Preventive detention — 
Duty to supply copies of documents relied on 
— Nature of (Dec) 2166 C 
——Art, 22 (5) — Order of detention — Past 
conduct — Relevancy of (Dec) 2166 F 
——Art. 22 (5) (b) — Duty to afford op- 
portunity to detenu of making representation 
— Does not encompass duty to divulge intel- 
ligence reports or supply copy of history 


sheet (Dec) 2166 D 
——Art. 25 — See Ibid, Art. 32 i 
; (Dec) 2198 A 


——Art. 26 — See Ibid, Art, 32 
(Dec) 2198 A 
~——Arts. 26 (c), 31 (2) — Acquisition of land 
belonging to and contiguous with samadhi on 
payment of compensation — Survival of 
samadhi is not imperilled nor is there a total 
or. substantial annihilation of the religious 
denomination or institution — Held, there is 
no infraction of Art. 26 (c) (Sep) 1576 B 
——Art. 31 — See Urban Land (Ceiling and 
Regulation) Act (1976), S. 2 (©) (Jan) 234 
——aArt. 31 (2) — See Ibid, Art. 26 (c) 
(Sep) 1576 B 
——Art. 31-A — See also 
(1) Constitution (First Amendment) Act 
(1951), S. 4 . (Jan) 271 A 
(2) Urban Land (Ceiling and Regulation) 
l Act (1976), S. 2 ( (Jan) 234 
——Art. 31-A — Validity — It is valid —, 
Section 4 of Constitution (First Amendment) 


= 
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Act (1951) which introduced Art. 31-A in 
Constitution does not damage or destroy 
basic structure of Constitution and is valid 
— Rule of stare decisis if can be invoked 
for upholding validity of Art. 31-A 
(an) 271 B 
—— Art. 31-B — See also 
(1} Ibid, Art. 14 (May) 1030 B 
(2) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 (Jan) 234 
—Art. 31-B and Sch, 9 — Validity of 
Article 31-B — Amendments of 9th Schedule 
whether open to challenge on ground that 
they are beyond the constituent power of 
Parliament (Jan) 271 C 
Art. 31-C — Validity — It does not 
damage any of the basic or essential features 
of Constitution or its basic structure 
(Jan) 271 D 





——Art. 32 — See also 
(1) Ibid, Art. 21 (Jun) 1068 B 
(2) Criminal P. C. (1974), S. 144 

(Dec) 2198 C 

——Art. 32 — Punjab Cycle Rickshaws (Re- 

gulation of Rickshaws) Act (41 of 1975), Pre. 

— Validity of — Pronouncement on validity 

held was not necessary in view of scheme in- 

corporated in judgment (Jan) 14 

——Art. 32 — Who can apply — Akhil 

Bharatiya Soshit Karmachari Sangh (Railway) 

though a non-recognised Association can 

maintain writ petition (Jan) 298 A 

— Arts. 32 and 226 — Scope of Art. 32-— 

Distinction between Art. 32 and Art. 226 — 

Exercise of right under Art. 32 — Violation 

of fundamental right is sine qua non — Locus 

standi to file proceeding — Questions as to — 

Determination — Test (Jan) 344 A 

—Arts, 32, 226 — Independent truck opera- 

tors filing writ petition in respect of im- 


pugned tax — Each one has independent 
cause of action and is liable to pay court-fee 
(Feb) 484 


——Art. 32 — Writ petition under — Plead- 
ings — Courts should restrict parties to their 
specific written pleadings (Mar) 588 A 
——Art. 32 — Writ petition under, in 1976 
challenging validity of appointments made in 
1975 of certain Airport Officers — Supreme 
Court refused to reopen question 

(Mar) 597 A 
——Aris. 32, 226 and 22 — Habeas corpus 
— Subsequent petition to challenge preven- 
tive detention on fresh grounds — Not barred 
by. constructive res judicata (Apr) 728 A 
-Ait. 32 — Petition challenging admission 
of candidates. to. Medical College — Plea of 
favouritism - -on account of relationship or 
friendship ‘Of ‘selected ‘candidate, with mem- 





Constitution of India (contd.) ee 
bers of Selection Committee — Held, such 
allegations were extremely vague and sketchy ` 
(May) 1009 C 
——Art, 32 —- Delay — Petition challenging 
admission to Technological Institute of Tex- 
tiles — Writ jurisdiction invoked within two 
months of impugned admission —- Held, that 
the gap represented very reasonable time and 
there was no delay (Jun) 1200 


Art, 32 —- Delay and laches — Relief — 
Discretion of Court (Aug) 1495 A 


Arts. 32, 226, 21, 22 — Constructive res 
judicata — Doctrine not applicable to writ 
proceedings under Art. 32 (Sep) 1621 A 
Art. 32 — Petitioner securing relief in 
pursuance of stay granted in another petition 
— Present petition dismissed as infructuous 
(Oct) 1728 
—Art. 32 — Prison torture is not beyond 
reach of Supreme Court (Oct) 1767 
-——Art. 32 — Habeas corpus -— Procedure 
~ Earlier petition dismissed — Subsequent . 
petition virtually seeking review of earlier 
petition — Plea that some similar grounds 
awaiting decision of Constitution Bench and 
therefore the petition be heard with those 
cases — Not allowed as it is open to seek 
review of earlier petition thereafter or to file 
fresh petition — Petitioner also not pressing 
certain plea in earlier petition though peti- 
tioner was aware that other cases on similar 
point are pending before Supreme Court — 
Petition not admitted (Dec) 2084 
——Arts. 32, 226, 25, 26 — Petitioner re- 
presenting their community alleging infringe- 
ment of customary rights to perform religious 
rites — Adjudication of right earlier by com- 
petent Courts claimed — Petition maintain- 
able (Dec) 2198 A 
——Art. 38 — See Tenancy Laws — U. P. 
Imposition of Ceiling on Land Holdings Act 
(1961), Pre (Jul) 1274 G 
——Art. 39 — See 
(i) Sugar Cane (Control) Order (1966), 
Ci. 8 (Apr) 873 A 
(2) Urban Land (Ceiling and Regulation) 
Act (1976), S. 2 @® (Jan) 234 
43) Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), 
F Pre. (Jul) 1274 G 
——Art. 39-A — See i 
(1) Ibid, Art. 21 (May) 928 A 
(2) Criminal P. C. (1974), S. 110 
(Mar) 674 A 
——Art. 46 — See Ibid, Art. 14 - 
(Jan) 298 B . 
——Arts. 72 and 161 — Government of India 
whether has formulated any uniform, standard 











. 


26 


Constitution of India (contd.) ` 
or guidelines by which constitutional power 
under Art. 72 or 161 can be exercised 
Question one of far-reaching importance — 
Supreme Court directed stay of execution of 
death sentence imposed on other persons until 
disposal of this petition (Dec) 2239 
——Arts. 73, 311 and 14 — Promotion of 
employee in Defence Forces -— Union of 
India can change policy formulated earlier — 
New policy must conform to requirement of 
equality (Aug) 1545 
—~—Art. 102 (1) (e) — See Representation of 
the People Act (1951), S. 100 (1), @, @ 
(Feb) 547 B 
——Art. 123 — See also Special Bearer 
Bonds (Immunities and Exemptions) Ordi- 
nance Act (7 of 1981), Pre (Dec) 2138 C 
Art, 123 — Ordinance promulgated by 
the President — Act with similar provisions 
passed by Parliament subsequently giving re- 
trospective effect — Anything done or action 
taken under the Ordinance saved by the Act 
-— Validity of Ordinance is to be judged 
with reference to provisions of the Aci and 
not the Ordinance (Dec) 2138 A 
——Arts. 123, 245, 367 (2) — Promulgation 
of Ordinance by the President — Object is 
to enable executive to meet emergent situa- 
tion — Power under Art. 123 is co-extensive 
with Parliaments power — President is com- 
petent to issue Ordinance amending or alter- 
ing tax laws (Dec) 2138 B 
—~Arts. 129, 215 — Scope of — Power of 
High Court to punish for contempt of itself 
— Ambit of (Apr) 723 A 
—-Art. 133 — Civil P. C. (1908), O. 23, R. 3 
— Arbitration award — Appeal to Supreme 
Court — Compromise — Appeal disposed of 
in terms of compromise (Jan) 17 
——Art. 133 — Appeal under — Powers of 
Supreme Court — Ambit of (Jan) 174 (4) 
——Art. 133 — Subject-matter of appeal 
settled — Leave to withdraw appeal sought 
— Appeal dismissed as withdrawn 





. (Feb) 482 
——-Art. 133 — Appeal by tenant against his 
eviction — Tenant seeking time to vacate — 
Granted (Feb) 521 
—— Arts. 133, 136 — Conversion of leave to 
appeal to Supreme Court granted by High 
Court into special leave — Decision of High 
Court not containing substantial question of 
law needing determination — Conversion dis- 
allowed (May) 968 B 
-——Art. 133 — Small Cause Court on re- 
ference of question of evaluation of, compa- 
rative hardships, in a case for eviction, while 
recommending allegation of hardship by par 
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tial eviction taking view ‘that premises be 
divided into two halves considering its loca- 
tion and placement of rooms — Supreme 
Court, held, would not reopen finding of fact 
and re-align or re-allocate (Tul) 1394 


——Arts. 133, 136 — Allotment of bunga- 
lows to members of Co-operative Society -— 
High Court accepting claim of one member 
in preference to another member but not 
vis-a-vis other remaining members On 
appeal case remanded by Supreme Court for 
determination of priority between appellant 
and other members (Sep) 1631 


~—Arts, 133, 136 — Appellant, a driver in 
T. N. State Transport Dept. — Writ petition 
against his dismissal, allowed by single Judge 
— Division Bench in writ appeal thinking 
existence of material to sustain two charges 
— Finding on other charges, not challenged 
-~ Supreme Court in appeal finding no evi- 
dence to sustain the two charges — Decision 


of Division Bench, set aside and that of 
single Judge restored (Oct) 1707 
——Art. 133 — Finding of fact — Inter- 


ference by Supreme Court (Dec) 2085D 
~—Art. 133 — Exercise of discretion by 
trial Court Interference by appellate 
Court. (1966) 70 Cal WN 199, Reversed 
(Dec) 2085 G 
——Art. 133 (1) (a), (b) — Market price of 
acquired land determined by High Court at 
the rate of Rs. 12/- per sq. yard keeping in 
view various valid and relevant considerations 
pertinent to land valuation No inter- 
ference by Supreme Court (Aug) 1482 A 


——Art. 133 (1) (a), (b) — Interest on mar- 
ket price of acquired land awarded at rate 
of 6% from date of acquisition to one ap- 
pellant and at rate of 5% to another appel- 
lant No justification for disparity — 
Award modified and interest at rate of 6% 
granted to another appellant also 

- (Aug) 1482 B 
~——Art. 133 (1) (a) and (c) Leave to 
appeal to Supreme Court — Certificate not 
specifying substantial question of law nop 
giving reasons for grant of certificate — It 
is liable to be revoked (May) 968 A 
——Art. 134 — Appeal against acquittal — 
Two accused — Both acquitted by High 
Court — Death of main accused — Appeal 
against him abates —- Appeal against other 
accused who was mere abettor, becomes in- 


fructuous (Sep) 1571 
——Art, 136 — See also 

(1) Ibid, Art. 133 (May) 968 B; 

(Oct)' 1707; (Sep) 1631 

(2) Ibid, Art. 226. (May) 960 
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(3) Civil P. C. (1908), O. 39, R. 1 
(Aug) 1426 
(4) Criminal P. C. (1974), S. 197 (2y 
(Apr) 806 B 
(5) Income-tax Act (1961), S. 11 
(Aug) 1462 A 
(6) Industrial Disputes Act (1947), S. 17-A 
(4) (Oct) 1685 A 
(7) Sch. 3, Item 2 (Jun) 1088 C 
(8) Penal Code (1860), S$. 499, Expln. 9 
(Aug) 1514 A 
-——Art. 136 — Special leave in criminal 
cases — Concurrent findings of fact acquire 
a deterrent sanctity — Leave should not 
ordinarily be granted (Jan) 96 A 
——-Ari. 136 — Criminal P. C. (1974), Sec- 
tion 340 — High Court directing appellant’s 
prosecution under S. 340 — Held, it was 
not a fit case where Supreme Court should 
interfere with order of High Court 
(Jan) 161 
~——-Art. 136 — Special leave to appeal — 
Litigious mentality on the part of public 
corporations deprecated (Jan) 174 (1) 


———-Art. 136 — Pendency of appeal before 
Supreme Court — Subsequent events render- 
ing the litigation wholly infructuous — 
Court refused to adjudicate the issues 

(Jan) 174 (2) 
~—Art, 136 — Appeal to Supreme Court 
— Time granted to tenant to vacate premises 
subject to certain conditions (Jan) 174 (3) 
~———-Art. 136 — Appeal against acquittal — 
Food adulteration case — Sentence 

(Jan) 175 B 


~~—-~Art. 136 — Appeal by special leave — 
Criminal case — Finding of fact — Inter- 
ference by Supreme Court (Feb) 451 
——Art. 136 — Appeal against conviction 
~~ Absence of any error of law — Courts 
below accepting prosecution case —. Re- 
covery of money from person of appellant 





— Conviction and sentence, not interfered 
with (Feb) 460 
Art. 136 — Special leave in criminal 


cases — Concurrent findings of fact — 
Leave should not ordinarily be granted 
(Feb) 559. A 
——~Art. 136 — Appeal by spcial leave — 
Criminal case -— Trial protracting for 20 


yeurs — High Court quashing proceedings. 


-— Supreme Ceoust refused to interfere 
(Mar): 641 
o—-Art, 136 — Appeal against conviction 
under S. 302 r/w S. 149, L P. C. — Fight 
between two factions iu village — As per 
an important eye-witness, appellant entering 
afena only after deceased was fatally assault- 
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ed by some other accused —- Appellant 
acquitted of the charge (Mar) 650 
——Art. 136 — Murder case — Essential 
details of prosecution case, not disbelieved 


— Participation of appellants in assault, 
proved beyond reasonable doubt — Convic- 
tion confirmed by High Court in a well rea- 
soned judgment — Case, not a fit one for 
interference under Art. 136 (Mar) 651 


——Art. 136 — Appeal against conviction 
under S, 5 (1) (d) read with S. 5 (2) of the 
Prevention of Corruption Act — Sentence — 


Peculiar circumstances of the case — Send- 
ing of appellant to jail considered not ne- 
cessary — Although conviction upheld sen- 


tence of 6 months’ R. I, reduced to period 
already served — Fine of Rs. 500/-, remitted 
(Mar) 652 


——Art. 136 — Appeal against conviction 
under S. 5 (2) of the Prevention of Corrup- 
tion Act and Ss. 477-A and 109 of Penal 
Code — Appellants suffering ordeal of cri- 
minal trial since 1963 — One year R. L 
substituted for two years’ R. I. (Apr) 721 B 
——Art. 136 — High Court in writ petition 
setting aside selection made by State Public 
Service Commission and directing it to hold 
selection afresh after giving opportunity to, 


all candidates of being heard at persona 
‘interviews — Order held was proper and no 
interference was necessary (Apr) 862 


——Art. 136 — Interference with finding of 
Tribunal — Correction of birth date in ser- 
vice register — Order of Tribunal refusing 
prayer held was proper and no interference 
was necessary (Apr) 864 
—~Arts. 136 and 311 — Premature retire- 
ment under R. 25 (2) (c) (i) of Punjab Teb- 
sildac Rules, 1932 — High Court setting aside 
order on ground that Commissioner in retir- 
ing respondent did not apply his mind but 
acted at behest of Government — Order 
Not proved to be erroneous by producing 
relevant Rules — Further circumstance that 
respondent would have retired some years 
back — Held, relief could not be granted 
under Art. 136 (Apr) 865 
——Art. 136 — New plea —- Mixed question 
of law and fact cannot be raised for first 
time in appeal (Apr) 866 A 
——Art. 136 — Criminal appeal — Concur- 
rent findings of fact — Interference by 
Supreme Court (May) 911 B 
Art. 136 — Appeal against conviction 
of six accused persons -- In respect of one 
accused, prosecution evidence insufficient for 
convicting him. — Acquitted -—- Conviction 
against fest maintained (May) 925 B 
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——Art, 136 — Appeal against acquittal — 
- Offence under Prevention of Corruption Act 
(2 of 1947}, S. 5 (2) — Conflicting and con- 
tradictory evidence — Acquittal of accused 
’ by High Court — Case, held, not fit for 
interference (May) 1008 
~——Art, 136 — New plea — Validity of 
service rules challenged in writ petition — 
High Court declaring rules ultra vires — 
New plea in appeal that parties that would 
be affected by the decision not impleaded in 
petition cannot be allowed (May) 1041 B 
——Art. 136 — Appeal by special leave — 
New plea — Concurrent finding that tenant 
is defaulter — High Court mentioning in its 
judgment that this finding was not question- 
ed before it by tenant — Held, normally 
Supreme Court will accept what High Court 
states in its judgment. A. F. A. D. No. 204 
of 1976 (R), D/- 5-10-1977 (Pat at Ranchi), 
‘Reversed (Jun) 1113 B 
——Arts. 136 and 22 -—- Preventive deten- 
tion — Plea in special appeal that detention 
was illegal as Government did not decide 
representation made by him within reason- 
able time — Maintainability (Jun) 1126 A 
—Art. 136 — Appeal by special leave — 
Finding of High Court not perverse nor 
against materials on record — Supreme 
Court will not interfere (Jun) 1158 A 
—Arst. 136 — Appeal by special leave — 
High Court referring back appeal by dismiss- 
ed employee of a college to District In- 
spector for fresh consideration — Pleas open 
to Managing Committee (Jun) 1158 B 
_-— Art. 136 — Appeal by special leave — 
_Abuse of process of Supreme Court — When 
_. amounts to (Jun) 1172 
——Art. 136 — Appeal by special leave — 
. Interim orders passed by High Court — 
Supreme Court will not ordinarily interfere 
i (Jul) 1201 
—aArt. 136 — New plea — Complaint of 
' offence under Copyright Act filed before 
Magistrate — Plea taken that Magistrate had 
‘no territorial jurisdiction — New plea raised 
’ for first time in special leave petition that 
complainant has no copyright cannot be 
allowed (Jul) 1234 
——Art. 136 — Industrial Disputes Act 
(14 of 1947), S. 15 and Sch, I, Item 1 — 
YWermination of service of workman — Ter- 
mination not during probation — Finding of 
Labour Court to the contrary — Gross error 
apparent on face of record — Supreme Court 
would interfere to avoid mis-carriage of jus- 
tice Gul) 1253 A 


——Art. 136 — Appeal by special leave — . 


Criminal matter — Sentence (Jul) 1384 
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~—Art. 136 — Appeal by special leave in 
criminal matter —- State not preferring ap- 
peal against quantum of punishment — 
Supreme Court will not interfere with quan- 
tum Qul) 1385 B 
——Art. 136 — Appeal by special leave in 
criminal matter — Interference — Question 
Telating to appreciation of evidence — 
Supreme Court will not interfere 

(Jul) 1385 C 
~—~Art. 136 — Appeal by special leave — 
Finding of facts — Interference 

(Jul) 1390 C 


——Art. 136 — Appeal against acquittal — 
Interference by Supreme Court in appeal by 


special leave (Aug) 1442 B 
—Art. 136 — Special leave petition — 
Maintainability (Aug) 1549 
——Art. 136 — Special leave petition — 


Question as to what is integral to or a ne- 
cessary part of ‘Samadhi’ and, thus, immune 
from acquisition — It is a question of fact 
— Supreme Court under Art. 136 cannot be 
lured into considering such a question of 
fact (Sep) 1576 A 


——Art. 136 — Special leave petition —- 
Acquisition of land — Objection raised by 
person that part of such land lies beyond 
municipal limits — No foundation laid for 
contention — As it bears purely on fact, 
question cannot be adjudicated by Supreme 
Court under Art. 136 (Sep) 1576 C 


—Art. 136 — Appeal against conviction 
for accepting bribe — Concurrent findings 
of Courts — Some discrepancies in evidence 
brought to notice of Supreme Court — 
Held that there was no reason factual or 
legal such as might persuade the Supreme 
Court to interfere with the appraisal of evi- 
dence under Art. 136 (Sep) 1625 


——Art. 136 — Petition for special leave — 
Mitigating harshness of law blended with 
fairness of equity — Directions for — 
Issuance of — IHustration (Sep) 1633 


———Art, 136 -- Interference by Supreme 
Court in appeal by special leave (Sep) 1633 
—— Arts, 136, 14 — Special leave petition 
— Discrimination — Interference (Sep) 1636 
———Art, 136 — New plea — Not taken in 
writ petition before High Court — Not even 
mentioned in special leave petition — Plea 
requiring enquiry by Supreme Court — Plea 
not allowed to be raised in appeal 

(Sep) Ie 
——Ari, 136 — Appeal agaînst acquittal — 
High Court, in appeal against ‘conviction: 
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acquitting accused for offences under S. 120, 
I P. C. r/w Section 135 Customs Act and 
R. ie P (2) Gi} and (iv) of Defence of India 
Rules Explanations fancied by High 
Court, wholly unreasonable Miscarriage 
of justice — Judgment of High Court must 


. be interfered with. Cr. A. No. 1549 of 1971, 


D/- 20-2-1974 (Bom), Reversed 
(Sep) 1675 B 


——Art. 136 -— Criminal appeal before 
High Court — Adjournment to counsel of 
accused not granted — Effect (Oct) 1698 


Arts. 136, 226 -— Appeal arising out of 
dismissal of writ petition against order of 
Dy. Director (Consolidation) in revision — 
Question in regard to certain khatas, not 
properly considered — Orders of High Court 
and Dy. Director set aside —- Case remand- 
‘ed to Dy. Director (Oct) 1709 
——-Art. 136 — Appeal by special leave — 
Finding of fact — Binding nature of 

(Oct) 1711 A 


——Art. 136 — Special leave — Grant of — 


. Matter involved, decided previously by 4 


. Judges of Supreme. Court — Another 


deci- 
sion of 3 Judges even assuming to be on 
point in dispute and discordant to decision 
of 4 Judges, cannot be taken into account 


` — Bench of two Judges hearing leave peti- 


*: Court setting aside finding of 


‘tion being bound by former, cannot grant 
leave. (Precedents) (Nov) 1956 
——Art. 136 — Appeal to Supreme Court 
— Interference with exercise of discretion 
(Nov) 2008 (2) 
‘——Art, 136 — Finding of fact — High 
trial Court 


’ which was an inference of fact — Beyond its 


jurisdiction —- Finding of trial Court restor- 


-ed (Nov) 2010 (1) 


“——Arts. 136 and 226 Executive order 


_ Challenged in writ petition — Plea of viola- 


tion of ordinance of University not raised 
in petition — No definite finding given by 


. High Court — Plea not open to be. urged 


before Supreme Court the same not being 
question of pure. law (Dec) 2045 B 


_. Art. 136 — Appeal against acquittal — 


ee High Court 
“proach without 
“human factor — Judgment of High Court 


, 


Murder case — Heinous nature of offence 
_ making computerised ap- 
giving any allowance to 


:slipshod — High Court shirking its- duty to 


_ ed could not, bẹ segregated from 


«decide appeal in. accordance with law 
.~Case remanded to 
«hearing and disposal 


— 


High Court for fresh 
(ec) 2073 A 
——Art. 136 — Appeal against conviction 
=~ Robbery case — Case of acquitted accus- 
that of 
convicted accused —r * Inconsistency, in , medi- 


-29 


Constitution of India (contd.) 

cal evidence and ocular evidence Story 
of arrest of convicted .accused and recovery 
from him, not above board Held, case 
against appellant (convicted accused) also 
not proved beyond doubt (Dec) 2074 B 


—aArt. 136 — Special leave — Grant of 
— New plea (Dec) 2176 


—-Art. 136 Special leave appeal 
Question of fact Detention High 
Court’s finding that documents | enumerated 
in the document containing “grounds”, were 
not supplied to detenu — It being finding of 
fact cannot be interfered (Dec) 2238 
—Art. 141 — See Ibid, Art. 31-A 

(Jan) 271 B 


——Arts. 148 (5), 149, 151 and 309, Proviso 
— Indian Audit and Accounts Department 
(Subordinate Accounts Service and Railway 
Audit Service) Service Rules (1974), R. 7 — 
Powers conferred on the President under 
Arts. 148 (5) and 309, Proviso — Distinction 
between (Apr) 783 A 


—Ari. 148 (5) — Rules framed under — 
Indian Audit and Accounts Department 
(Subordinate Accounts Service and Railway 
Audit Service) Service Rules (1974), R. 1 (2) 
— Rules cannot have retrospective operation 
— Hence R. 1 (2) is ultra vires (Apr) 783 B 
—-Art. 149 — See Ibid, Ari. 148 (5) 
(Apr) 783 A 
—Art. 151 — See Ibid, Art. 148 (5) 
(Apr) 783 A 
——Art. 161 — See Ibid, Art. 72 (Dec) 2239 


—-Art. 162 — See also 
(1) Ibid, Art. 14 (Dec): 2030 G 
(2) Essential Commodities Act (1955), Sec- 


tion 3 (Nov) 2001 A 
(3) Medical Council Act (1956), S. 19 
(Dec) 2045 A 


—Arts. 162, 245 and Sch. 7, List IM, 
Entry 33 (b) — M. P. Foodstuffs (Civil Sup- 
ply Distribution) Scheme (1981) made on 
20-3-1981 — Scheme held was not made 
pursuant to delegation of delegated powers 

(Dec) 2030 E 


——Art, 162 — M. P. Foodstuffs (Civil Sup- 
ply. Distribution) Scheme (1981), Cl. 2 


‘Allotment of fair price shops — Preference 


to be given to Co-operative Societies — 
Expression “Co-operative Society”, means 
only “a consumers co-operative society” and 
no. other (Dec) 2030 F 


Art. 166 — See Public Safety —- Con- 





_ servation .of Foreign Exchange and Preven- 


tion of Smuggling. Activities Act (1974), S. 3 
a : o (SEP) 1641 B 


wef, 
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——-Art. 166 — See Public Safety — Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (1974), Sec- 


tion 3 (1) (Oct) 1753 

—— Art. 215 — See Ibid, Art. 129 
(Apr) 723 A 

——-Art. 226 — See also 

(1) Ibid, Art. 21 (Jun) 106 
(2) Ibid, Art. 22 (5) (Feb) 431 G; 
(Sep) 1621 B; 
(3) Ibid, Art. 32 (Jan) 344 A; 
(Feb) 484; (Apr) 728 A; 
_ (Sep) 1621 A; (Dec) 2198 A 
(4) Ibid, Art. 136 (Oci) 1709; 
(Dec) 2045 B 
(5) Ibid, Art. 309 (May) 947 A 


(6) Ibid, Art. 311 (Apr) 858 A, B; 
(Sep) 1577; (Sep) 1653 
(7) Arbitration Act (1940), S. 8 
; (Feb) 479 B 
(8) Aviation Research Centre (Technical) 
Services Rules (1976), Pre. 
(Aug) 1495 H 
(9) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 F 
(10) Contempt of Courts Act (1971), S. 2 
(May) 1026 
144 
(Dec) 2198 C 
(12) Defence of India Act (1962), S. 29 
(Nov) 1957 B 
(13) Education — Bihar Non-Government 
Elementary Schools (Taking Over of 
Control) Act (1976), S. 3 


(11) Criminal P, C. (1974), S. 


(Dec) 2071 

(14) Education — Tamil Nadu Private 
Colleges (Regulation) Act (1976), Sec- 

tion 39 (2), Cl. (1) (Apr) 789 C 

(15) Essential Commodities Act (1955), Sec- 
tion 3 (Dec) 2030 D 


(16) Income-tax Act (1961), S. 226 3) @, 
(vi), (x) (Sep) 1585 B 

(17) ‘Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regu- 
lation 5 (5) (Nov) 1915 

(18) Industries (Development and Regula- 
tion) Act (1951), S. 18-AA 


(Apr) 818 

19) Industrial Disputes Act (1947), S. 17-A 
(4) (Oct) 1685 A 

(20) Land Acquisition Act (1894), S. 3 (b) 
(Apr) 866 C 

(21) Municipalities — Punjab Municipal 
Aci (1911), S. 238 (1) (Jan) 136 A 


(Control) Order (1966), 

(Apr) 873 E 
——Art. 226 — Coal Mines (Nationalisation) 
Act (26 of 1973), S. 2 (b) (vi), (vii) and (i) 


(22) Sugar Cane 
CI. 8 


_ tice need not be observed. 
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— Dispute whether a particular property 


vests or not is a civil dispute — Must be 
tesolved by a suit (Jan) 124 A 
—-—Art. 226 — Merely because facts are 


admitted it does not follow that natural jus- 
Judgment in 
Civil Writ No. 404 of 1980, D/- 9-5-1980, 
Delhi H. C., Reversed (Jan) 136 B 


——Arl. 226 — Tamil Nadu Private Colleges 
(Regulation) Act (19 of 1976), S, 20 — Re- 
signation of lecturer of college — Finding 
of Government in appeal under S. 20 that 
resignation was not voluntary — Interference 
by High Court in writ petition with finding 
is illegal. W. P. No. 16 of 1979, Dj- 11-10- 
1979 (Mad), Reversed (Apr) 789 A 
——Art. 226 — Award of Labour Court 
granting reinstatement and compensation — 
Single Judge in writ petition setting aside 
award — Omission to consider- material 
facts — Award of Labour Court restored. 
(1980) 2 Lab LN 126 (Punj), Reversed 
(May) 946 
——Arts. 226 and 136 — Special leave peti- 
tion under Art. 136 withdrawn unconditional-~ 
ly — Writ petition filed under Art. 226 sub- 
sequently — Dismissal of writ petition on 
ground of withdrawal of special leave peti- 
tion is illegal — It does not amount to res 


judicata. (1974) 76 Bom LR 225, Reversed 
(May) 960 
——Art. 226 — Delay and laches — Con- 


solidation scheme framed in 1964 not chal- 
lenged till Oct., 1968 — Other landholders 
who were likely to be affected if scheme was 
disturbed not impleaded — Held dismissal] 
of writ petition in limine was justified 

(May) 1006 
——Arts. 226, 19 — Incorporate body -+ 
Locus standi to file writ petition 

(Jul) 1368 A 
——Art. 226 — Writ jurisdiction — Con- 
tractual right — Right flowing from a con~ 
tract of lease — Breach of statutory provi 
sion not proved — Right cannot be enfore- 
ed in writ petition. (Assam Land and 
Revenue and Local Rates Regulations, R. 37). 
Civil Rule No. 56 of 1967, D/- 10-9-1968 
(Assam), Reversed (Jul) 1368 B 
—Art, 226 — Licence to sell liquor — 
Still-head duty payable by licences under 
contracts accepted by him — Demand for — 
Opportunity of being heard to licencee — 
Not necessary. L. P. A., Dj- 29-8-1969 
(Punj & Har) (affirming C. W. P. Nos. 2034 
and 2035 of 1966, D/- 9-5-1967), Reversed 

(Jul) 1374 A 
——Art. 226 — Date of birth of employee 
altered by employer after accepting it — 
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Employee not given opportunity of hearing 
— Order correcting birth date and retiring 
employee on that basis is liable to be set 
aside in view of principles of natural justice 
(Aug) 1481 
——Art. 226 — Procedure — Finding by 
Industrial Court that certain workmen in 
seasonal factory enjoy permanent status — 
Writ petition — Dismissal in limine held 
not proper. Order dated 26-9-1977 of Guj. 
H. C., Reversed (Sep) 1640 
—LArt. 226 — Writ — Expungement of 
adverse remarks in confidential petition — 
Locus standi — Promotion — Expungement 
of adverse remark in confidential report of 
A — B’s chances of promotion affected — 
He can challenge expungement (Sep) 1655 
~——Arts, 226, 14 — Sale of right to extract 
minor mineral —- Proper mode (Oct) 1722 


——Art. 226 — Writ petition allowed — 
Appeal against — Request therein by peti- 
tioner that he would like to withdraw writ 
petition in order to avoid public inconve- 
nience — High Court, held, was not justified 
in not considering withdrawal application 
(Oct) 1725 
——Arts. 226 and 227 — Principles of natu- 
ral justice — Cancellation of drug licences 
without affording proper opportunity to 
licence holders —- Order confirmed in appeal 
relying upon additional materials not fur- 
nished to licence holders — Both orders 
quashed being violative of principles of natu- 


ral justice — Case remanded (Oct) 1758 
——Art. 226 — Writ petition — Procedure 
(Oct) 1765 





Arts. 226, 227 — Direction of Labour 
Court challenged in writ petition — Plea 
challenging jurisdiction of Labour Court 
raised for first time in writ petition — Held 
the High Court ought not to have entertain- 
ed such plea in view of facts of the case — 
(industrial Disputes Act (1947), S. 33-C (2).) 

Misc. Petn. No. 280 of 1970 (Madh Pra), 
Reversed (Nov) 1862 


——Arts. 226, 22 — Preventive detention — 
Rule that guilt must be proved beyond rea- 


sonable doubt — Not applicable — High 
Court’s power under Art. 226. Spl. Cr. A. 
No. 186 of 1979, D/- 16-1-1980 (Guj), Re- 


versed (Nov) 2005 B 
——Art. 226 — Bias — Constitution of 
Departmental Selection Board for recom- 
mending promotion — Minimum number of 


members required to form Board not pre- 
scribed — Appeal filed by petitioner against 
two members of Board, pending in Supreme 
Court — Petition for restraining such mem- 
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bers from taking part in proceedings of 
Board can be allowed — Proceedings of 
Board would not be invalidated merely be- 

cause of deletion of such members 
——Art. 227 — See (Nov) 2009 (3) 
(1) Ibid, Art, 226 (Oct) 1758; 
(Nov) 1862 
(2) Contempt of Courts Act (1971), Sec- 
tion 10 (Apr) 723 B 
— Arts. 233, 21 — Appointment of Sessions 


Judge subsequently declared as invalid on 
ground that his appointment was in viola- 
tion of Art. 233 — Judgments pronounced 


by him prior to such declaration are not 
void — De facto doctrine applies and it 
saves such acts (Aug) 1473 
——Art. 235 — See 
(1): Ibid, Art. 309 (Mar) 561 A, D 
(2) Punjab Superior Judicial Service Rules 
(1963), R. 12 (Mar) 561 B, C 
——Art. 240 — See Ibid, Art. 1 (Nov) 1946 
——Art. 245 — See 
(1) Ibid, Art. 14 
(2) Ibid, Art. 123 (Dec) 2138 B 
(3) Ibid, Art. 162 (Dec) 2030 E 
(4) Aviation Research Centre (Technical) 
Services Rules (1976), R. 6 (2) 
(Aug) 1495 D 
(5) Aviation Research Centre (Technical) 
Services Rules (1976), R. 8, Sch. I 
(Aug) 1495 G 
(6) Defence of India Act (1962), S. 29 (1) 


(Oct) 1829 J 


(Nov) 1957 
(7) Electricity (Supply) Act (1948), Sec- 
tion 79 (c) and (k) (Oct) 1708 


(8) Indian Audit and Accounts 
ment (Subordinate Accounts Service 
and Railway Audit Service) Service 
Rules (1974), R. 7 (2) (Apr) 783 C 

(9) Kerala Essential Articles Control (Tems 
porary Powers) Act (1962), S. 2 (a) 


Depart- 


(Aug) 1485 

(10) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (1964), 

S. 4 (Jun) 1127 A 

(11) Sugar Cane (Control) Order (1966), 
CI. 8 (Apr) 873 B 


(12) Tamil Nadu Minor -Mineral Concesr 
sion Rules (1959), R. 8-C 
(Mar) 711 A 
——Art. 246 — See also 
(1) Prize Chits and Money Circulating 
Schemes (Banning) Act (1978), Pre. 
(Feb) 504 C 
(2) Tamil Nadu Minor Mineral 
sion Rules (1959), R. 8-C 
(Mar) 711 A 


Conces- 
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——Art. 246, Sch. 7, List 2, Entries 8, 51; 
Sch. 7, List 1, Entry 84 Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and 
{£), 68-A — Kerala Rectified Spirit Rules 
(1972), Rr. 16, 13 — Enactment of Medi- 
cinal and Toilet Preparations (Excise Duties) 
Act (1955) by Parliament under Sch. 7, 
List 1, Entry 84 or framing of rules under 
Section 19 thereof — State Legislature not 
prevented from making legislation under 
Sch. 7, List II, Entries 8 and 51 — Abkari 
Act is relatable to States power to make law 
under Sch 7, List 2, Entry 8 (Nov) 1863 A 


~——Art. 246, Sch. 7, List 2, Entries 8, 24; 
Sch. 7, List 1, Entry 52 Kerala Abkari 
Act (1 of 1077), Ss. 12-A, 12-B, 14 (e) and 
(f), 68-A — Kerala Rectified Spirit Rules 
(1972), Rr. 13, 16 — Requisite declaration 
in S. 2 of Industries (Development and Re- 
gulations) Act (1951) that “drugs and phar- 
maceuticals” to be scheduled industry — 
State Legislature, still competent to legislate 
~~ Abkari Act in pith and substance, not a 


legislation under Entry 24. of List 2 — 
Question of incompetency of Legislature 
does not arise (Nov) 1863 C 


——-Art. 246, Sch. 7, List 2, Entries 8, 51 (a) 
— Kerala Abkari Act (1 of 1077), S. 14 (e) 
(as introduced in 1967) — Kerala Rectified 
Spirit Rules (1972), R. 16 (4) Levy of 
supervisory charges — Not constitutionally 
impermissible. (Medicinal and Toilet Pre- 
parations (Excise Duties) Act (1955), S. 19 
— Rules framed under R.45) (Nov) 1863 D 


———Art, 254 — See Haryana Children Act 
(14 of 1974). S. 2 (d) (Dec) 2037 


~—Art. 265 — See also 


(1) Payment of Bonus Act (1965), S. 32 (iv) 
(May) 951 A 


(2) Punjab Excise Act (1914), S. 34 
(Jul) 1374 B 
~———Art. 265 — Imposition of tax of com- 
pensatory and regulatory nature — Expen- 
diture in connection with National, High- 
ways incurred by facilitating transport of 
goods’ and passengers e.g. lighting, traffic 


control, amenities for passengers etc. etc. — ` 


Held, imposition was justified (May) 1035 


——Arts. 265. 266 — Fees and tax — Dis- 
tinction — Element of quid pro quo stricto 
sensu — Not always sine qua non of fee — 
Kerala Abkari Act (1 of 1077), S. 14 
Kerala Rectified Spirit Rules (1972), R. 16 
— Levy of charges under Held, to be 
simply a fee (Nov) 1863.E 


—åri. ag = See Ibid, Art. 265 
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~——Art. 298 — See Tamil Nadu Minos 

Mineral Concession Rules (1959), R. 8-C 
(Mar) 711 B 

——Art. 299 — Obligation arising out of 

contract —- Duty of Central Government — 

Rule of law (Oct) 1681 B 


- ——Art.. 301 — See also Tamil Nadu Minor 


Mineral Concession Rules (1959), R. 8-C 
(Mar) 711 D 


——Art. 301 — Haryana Passengers and 
Goods Taxation Act (16 of 1952), S. 3 (3) 
— Validity — Not invalid (Apr) 773 B 


—Arts. 301, 304 Kerala Abkari Act 
(1 of 1077), S. 12-A (as introduced in 1967) 
— Section does not have the effect of ab- 
tidgment on freedom of inter-State trade 
and commerce — Bill reserved for assent of 


President ~— It is; therefore, protected by 
Art. 304 (b) (Nov) 1863 G 
——Art. 302 — See Tamil Nadu Minor 


Mineral Concession Rules (1959), R, 8-C 
(Mar) 711 D 


~——Art. 303 — See Tamil Nadu Minos 
Mineral Concession Rules (1959), R. 8-C 
(Mar) 711 D 
-—Art. 304 — See Ibid, Art. 301 
(Nov) 1863 G 


—Art. 304 (a), (b) — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Validity — Does not 
violate Art, 304 (a) (Feb) 463 C 


—Arts. 304 (b); 301 — Karnataka Tax on 
Entry of Goods into Local Areas for Con- 
sumption, Use or Sale therein Act (27 of 
1979) — Preamble — Validity — Is valid 

(Feb) 463 D 
~—Art. 309 — See also 

(1) Ibid, Art. 14 (Aug) 1495 B 

(2) Aviation Research Centre (Technical) 

Services Rules (1976), Pre. 

(Aug) 1495 H 
Research Centre (Technical) 
Rules (1976), R. 6 (2) 

(Aug) 1495 D 
Research Centre (Technical) 
Rules (1976), R. 6 (6) 

(Aug) 1495 J 
Research Centre (Technical) 
Rules (1976), R. 7 

(Aug) 1495 B 

Research Centre (Technical) 
Rules (1976), R. 8, Sch. II 

(Aug) 1495 G 
(7) Punjab Superior Judicial Service Rules 

(1963), R. 12 - (Mar) 1B 
Arts. 309 and 14 — Indian Posts -and - 
Telegraphs (Clerks in Savings Bank Control 


(3) Aviation 
Services 


` {4 Aviation 
Services 


(5) Aviation 
Services 


(6) Aviation 
Services 





- (Nov) 1863 E and Internal Check Organisation) -Recruit- 
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ment Rules (1969), Sch., Col. 10 — Letter 
of Director General of Posts and Telegraphs 
No. 56/4/65-SPB-1, D/- 29-5-65 and letter 
dated 16-5-1975 — Directions in letters pre- 
scribing promotional opportunities — Arbi- 
trary and unreasonable. W. P. No. 3935 of 
1975, D/~ 18-11-1976 (Andh Pra) and W. P. 
No. 3796 of 1975, Dj- 24-11-1976 (Mad), 
Overruled (Feb) 411 A 
——Arts. 309, 14 — Indian Posts and Tele- 
graphs (Clerks in Savings Bank Control and 
Internal Check Organisation) Recruitment 
Rules (1969), R. 4, Sch., Col. 10, Item 3 — 
Provision in Item 3 prescribing eligibility for 
promotion for U. D. Cs. — Not unreasonable 
or arbitrary (Feb) 411 B 
——Arts. 309, 235 —- Officers in State Judi- 
ciary Service —- Seniority —- Power to frame 
rules is vested in Governor — High Court’s 
power is to determine seniority by applying 
the Rules (Mar) 561 A 
—Arts. 309, 235 — Rules relating to State 
Judiciary Service — Framing of — Necessity 
of consultation with High Court by State 
Government recommended —- Frequent am- 
endment deprecated (Mar) 561 D 
——Art, 309 — Central Secretariat Service 
Rules, R. 12 (2a) — Central Secretariat Ser- 
vice Grade I (Limited Departmental Compe- 
titive Examination for filling the vacancies 
reserved for Scheduled Castes and Scheduled 
Tribes) Regulations (1979) —- Personnel and 
Administrative Reforms Office Memorandum 
No. 10/41/73-Estt. (SCT), Dj- 20-7-1974, 
para 2 (v) — Sub-rule (2a) of R. 12 of the 
Rules and 1979 Regulations providing for 
limited departmental examination for deter- 
mining eligibility of members of Schedued 
Castes and Scheduled Tribes are not invalid 
— De-reservation of vacancies meant for 
such members cannot be resorted to unless 
it is not reasonably possible to fill them 
(Mar) 588 B 
—aArt. 309 — Central Secretariat Service 
Rules, R. 12 (2a) — Rule would operate in 
relation to vacancies to be filled in earlier 
year also (Mar) 588 D 
—aArt. 309 — Central Secretariat Service 
Grade I {Limited Departmental Competitive 
Examination for filling the vacancies reserv- 
ed for Scheduled Castes and Scheduled 
Tribes) Regulations (1979), Regn. 2 (a) — 
Relaxed eligibility criteria in the Regulations 
for Government servants belonging to 
Scheduled Castes and Scheduled Tribes — 
Not open to challenge (Mar) 588 E 
Arts. 309, 226 — Army Instruction 
9/5/62, D/- 24-11-1962 —- Instruction has 
1981 (S. C.) Indexes/3 
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statutory status and governs Emergency Com- 
missioned Officers (May) 947 A 
——Art, 309 — Army Instruction 9/5/62, 
D/- 24-11-1962, Para 17 — Conditions of 
service including those relating to termina- 
tion of service of Emergency Commissioned 
Officers — Are same as those that relate to 
Regular Commissioned Officers 

(May) 947 B 
——Arts. 309, 311 — Army Rules (1964), 
Rr. 15 and 15A — Discharge by Chief of 
Staff of Emergency Commissioned Officer 
on ground of physical disability resulting 
from injury suffered in war — Procedure 
under R. 15 or R. 15A not followed — Dis- 
charge is invalid (May) 947 C 
——Art. 309 — Reduction in chances of 
promotion — Not a change in conditions of 
service (Nov) 1990 C 

——Art. 309, Proviso — See also 
(1) Ibid, Art. 14 (Oct) 1777 
(2) Ibid, Art. 148 (5) (Apr) 783 A 
(3) Uttar Pradesh Promotion by Selection 
in Consultation with Public Service 
Commission (Procedure) Rules (1970), 
R. 7-A (May) 1041 A 
——Art. 309, Proviso — Andhra Pradesh 
Revised Scales of Pay Rules (1969, R. 5 (2) 
— Power to withhold Selection Grade Pay 
Scales — Earlier U. O. Note No. 808/PC/ 
69/-I, D/- 26-7-1969 struck down by High 

Court as unconstitutional — Effect 
(Jun) 1099 
——Art. 309, Proviso — All India Services 
(Conditions of Service Residuary Matters) 
Rules (1960), R. 2 (b) — IPS (Pay) Rules 
(1954), R. 9 (6), Proviso — Prayer for grant 
of deputation allowance — Deputation of 
IPS Officer — IPS Officer allowed to get 
deputation allowance under R. 2 {b) if 
absence of any provision for such allowance 


under IPS (Pay) Rules (1954). Civil Writ 
Petn. No. 1034/72, D/- 30-3-1972 (Punj & 
Har), Reversed (Aug) 1540 


——Art, 309, Proviso — Rules framed under 
— Cannot be modified by an executive ordew 
(Nov) 1990 B 


-——Art. 309, Proviso — Kerala G. O. Ms. 
101/79/PWD & E, D/- 27-9-1979 — Public 
Service Commission holding test for filling 
vacancies of Junior Engineers — Indepen- 
dent parts prescribed in the test for candi- 
dates holding degrees in Civil Engineering 
and Mechanical Engineering — Single Judge 
directing preparation of separate rank lista 
for aforesaid two categories —- Writ appeals 
dismissed after issuance. of G. O., on ground 
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of filling of vacancies as per separate lists 
prepared — Validity of Division Bench deci- 
sion (Dec). 2027 


——Art. 309, Proviso — Himachal Pradesh 
Health Service Rules (1974), R. 10 (a) (iii) 
— State of Himachal Pradesh Act (1970), 
S. 45 — Letter dated 9-7-1971 by Ministry 
and Family Planning Welfare, Govt. of India 
to Secretary to Govt. of Himachal Pradesh 
— Constitution of Himachal Pradesh Health 
Service — Doctors belonging to Central 
Health Service opting for State Service — 


Inter se seniority — Fixation of. 1980 Lab 
IC (NOC) 146 (Him Pra). (Pt. B), Reversed 
(Dec) 2181 A 


—--——Art, 309, Proviso — Himachal Pradesh 
Health Service Rules (1974, R. 2 (g) — 
Departmental Promotion Committee — Pro- 
cedure (Dec) 2181 B 


——Art. 309, Proviso — Himachal Pradesh 
Health Service Rules (1974), Rr. 9 (4) and 
21 — Appointment of Director of Health 
Services — Rule 9 (4) not providing the 
category with which the roaster may be 
started, whether with HPHS (Grade JD Offi- 
cers or Specialists — Govt. directing roaster 
may be started with the category of Specia- 
lists keeping in view the length of qualifying 
service in each of the two grades — Held 
Govt.’s action was proper (Dec) 2181 D 


——Art, 310 — Appointments — Validity 


(Dec) 2181 C 

——Art. 311 — See also 
(1) Ibid, Art. 73 (Aug) 1545 
(2) Ibid, Art. 136 (Apr) 865 
(3) Ibid, Art. 226 (Sep) 1655 
(4) Ibid, Art. 309 (May) 947 C 


(5) Fundamental Rules, R. 56 (3) 


(Mar) 594 

(6) Indian Police Service (Appointment 
by Promotion) Regulations (1955), 
Regn. 5 (5) (Nov) 1915 

(7) Industrial Disputes Act (1947), Sch. 2, 
Item 3 (Sep) 1595 

(8) Railway Establishment Code, R. 1706 
(4) (Dec) 2177 


(9) Uttar Pradesh Promotion by Selection 


in Consultation with Public Service 


Commissions (Procedure) Rules (1970), 

R. 7-A (May) 1041 A 
—~Arts. 311, 16 — Matriculate Firemen 
Grade ‘Œ on steam side appointed as Dri- 
vers’ Assistants on diesel side — Subse- 
quently, non-matriculate Firemen Grades 
‘A’ and ‘B’ on steam side also appointed: — 
Reversion of former to steam side — Not 
valid. Decision of Allahabad High Court, 
Reversed (Feb) 357 
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—Art. 311 — Resignation — Date when 
it becomes effective — Withdrawal of resig- 
nation (Apr) 789 B 
——Arts. 311 and 226 — Departmental en- 
quiry — Termination of service on basis of 
inquiry — Order of termination quashed by 
Court on ground of technical error in in- 
quiry — Fresh inquiry on same charge can 
be held and order of reversion can be legal- 
ly and validly made. W. P. Nos. 1261 of 
1976, 833 and 834 of 1977, Dj- 10-1-1979 
(Orissa) and W. P. No. 832 of 1977 (Orissa), 
Reversed (Apr) 858 A 


Arts. 311 and 226 — Supplementary in- 
quiry — Members of original inquiry com- 
mittee eligible to hold enquiry by virtue of 
their designations, promoted — Those same 
members can hold supplementary inquiry 
despite their ceasing to hold earlier designa- 
tions. W. P. Nos. 1261 of 1976, 833 and 834 
of 1977, Dj- 10-1-1979 (Orissa) and W. P. 
No. 832 of 1977 (Orissa), Reversed 

(Apr) 858 B 
——Art. 311 — Appointment to higher post 
on probation — Reversion to original post 
— No stigma cast. Decision of Andh. Pra. 





High Court, Reversed (May) 957 
——Arts. 311, 226 — Transfer — Inter- 
ference under Art. 226 (Sep) 1577 


——Arts, 311, 226 — Seniority — Fixation 
of — Quashing of provisional gradation list 
sought — Change in circumstances during 
pendency of writ petition — Lesser relief of 
quashing the list partly cannot be denied to 
him on technical ground. Writ Appeal No. 
619 of 1970, D/- 14-10-1971 (Andh Pra), 
Reversed (Sep) 1653 
——Art. 311 (1) — Retirement of employee 
at the age of 55 — Entitlement to continue 
up to 58 years claimed — Article 311 (1) not 
attracted. Decision of Orissa High Court, 
Reversed (Feb) 360 
——Art. 311 (2) — Temporary Government 
servant — Termination of services on ground 
of unsuitability for post — Article 311 (2) 
is not violated. 1970 Ker LJ 164, Reversed 

(May) 965 
——Art. 329 (b) — See Representation of 
the People Act (1951), S. 84 


(Jun) 1199 A 
——Arst. 335 — See Ibid, Art. 14 
(Jan) 298 B 
——Art. 367 (2) — See Ibid, Art. 123 
(Dec) 2138 B 


—Art. 368 — Power of Parliament under 
Art. 368 to validate State law 

(Feb) 522 B 
——Sch. 7, List I, Entry 2 — See Criminal 
P. C. (1974), S. 197 (2): €Apr) 806 A 
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Constitution of India (contd.) 

——Sch. 7, List I, Entries 23, 97, 30, 
89; List H, Entry 56 — Haryana Passengers 
and Goods Taxation Act (16 of 1952), S. 3 


— Validity — Is valid (Apr) 774 A 
——Sch. 7, List I, Entry 30 — See Ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 


—Sch. 7, List 1, Entry 82 — See Income- 


tax Act (1961), S. 4 (May) 907 
——Sch. 7, List 1, Entry 84 — See Ibid, 
Art. 246 (Noy) 1863 A, C 
——Sch, 7, List I, Entry 89 — See Ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 
— Sch. 7, List I, Entry 97 — See ibid, 
Sch. 7, List I, Entry 23 (Apr) 774 A 


— Sch. 7, List 2, Entry 8 — See Ibid, Arti- 





cle 246 (Nov) 1863 A, C, D 

Sch. 7, List II, Entry 26 — See Ibid, 
Sch, 7, List If, Entry 56 (Apr) 774 E 
——Sch. 7, List IL Entry 34 — See Prize 


Chits and Money Circulating Schemes (Ban- 
ning) Act (1978), Pre. (Feb) 504 C 
Sch. 7, List II, Entry 49 — See Income- 
tax Act (1961), S. 4 (May) 907 
— Sch. 7, List H, Entry 51 — See 
(1) Ibid, Art. 246 (Nov) 1863 A 
(2) Punjab Excise Act (1914), S. 34 





(Jul) 1374 B 
——Sch. 7, List II, Entry 51 (a) — See Ibid, 
Art. 246 (Nov) 1863 D 


——Sch. 7, List IL Entry 52 — See also 
(1) Ibid, Art. 246 (Nov) 1863 C 
(2) Municipalities — Delhi Municipal Cor- 
poration Act (1957), S. 178 


(May) 991 A 
—-Sch. 7, List H, Entries 52, 56 — Ter- 
minal tax and octroi — Distinction between 
(May) 991 B 


——Sch. 7, List II, Entry 56 — See also 
(1) Ibid, Sch. 7, List 1, Entry 23 
(Apr) 774 A 
(2) Ibid, Sch. 7, List TL, Entry 52 
(May) 991 B 
(3) Municipalities — Delhi Municipal 
Corporation Act (1957), S. 178 
{May) 991 A 
Sch. 7, List H, Entries 56, 26 — 
Scope — Entry 56 is not to be read with 
Entry 26 (Apr) 774 E 
——Sch. 7, List HL Entry 7 — See Prize 
Chits and Money Circulating Schemes (Ban- 
ning) Act (1978), Pre. (Feb) 504 C 
Sch. 7, List IH, Entry 21 — See Tamil 








Nadu Minor Mineral Concession Rules 
(1959), R. 8-C (Mar) 711 B 
— Sch. 7, List IIL, Entry 33 (b) — See Ibid, 
Art. 162 (Dec) 2030 E 


— Sch. 7, List If], Item 2 — See Haryana 
Children Act (14 of 1974, S. 2 (d) 
Dec) 2037 


constitute. 


Constitution of India (contd. 
——Sch. 9 — See 
(1) Ibid, Art. 14 (May) 1030 B 
(2) Ibid, Art. 31-A (Jan) 271 C 
Constitution (First Amendment) Act (1951), 
S. 4 — See also Constitution of India, Arti- 
cle 31-A (Jan) 271 B 
S. 4 — Constitution (Fourth Amend- 
ment) Act (1955), S. 3 — Validity — They 
do not damage basic structure of the Con- 
stitution and are valid (Jan) 271 A 


Constitution (orth Amendment) Act (1955), 
S. 3 — See Constitution (First Amendment) 
Act (1951), S. 4 (Jan) 271 A 


Contempt of Courts Act (70 of 1971), Pre. 
— See Constitution of India, Art. 129 

(Apr) 723 A 
——S. 2 — Contempt — Conviction for 
— Validity — Constitution of India, Arti- 
cles 226, 20 (3) — Protection of Art. 20 (3) 
of Constitution — Availability (May) 1026 


S. 2 (b) and (c) — Civil and Criminal 








contempt —- When amounts to. Contempt 
Appin. No. 2 of 1973 (Mad), Reversed 
(Aug) 1416 


Pe 2 (c) — Notice imputing malice, par- 
tiality and dishonesty to the Court in the 
judicial adjudication of the suits — Held 
amounted to criminal contempt 

(Apr) 755 A 
——Ss. 2 (c) and 12 — Contempt committed 
by Advocate by throwing shoe at trial Court 


Judge — Behaviour most reprehensible — 
Unconditional apology tendered —- Sentence 
altered (Jul) 1382 


——S. 3 (2) — Not applicable to contempt 


falling under S. 2 (c) @ (Apr) 755 B 
——S. 10 — Court of Revenue Board is a 
Court subordinate to High Court within 
S. 10 (Apr) 723 B 
——S. 12 — See Ibid, S. 2 (c) (Jul) 1382 
——S. 13 — Imposition of sentence under 
(Apr) 755 C 

S. 15 — Criminal contempt of Subordi- 





nate Court — Suo motu 
High Court — Permissible {Apr) 723 C 
Contract Act (9 of 1872), Ss. 2, 37, 10 — 
Privity of contract — Burden of proof 
(May) 977 A 
S. 2 — Offer and aceptance — What 
(1966) 70 Cal WN 199, Reversed 
(Dec) 2085 B 
——S. 2 (d) — See also Tenancy Laws — 
U. P. Imposition of Ceiling on Land Hold- 
ings Act (1961), Pre. (Ful) 1274 A 


cognizance by 





——S. 2 (d) — “Consideration” and “Ade- 
quate consideration” — Connotations of 
@ul) 1274 D 
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Contract Act (contd.) 
-=—S. 10 — See also Ibid, S. 2 
(May) 977 A 
-~—S. 10 — Sale of Goods Act (1930), S. 64 
— Auction sale governed by special condi- 
tions — Telegraphic retraction of bid found 
to be not permissible, and ora] retraction 
ineffective — On acceptance of such bid, 
held, there was concluded contract 
(Jan) 162 A 
——S. 37 — See Ibid, S. 2 (May) 977 A 
-——Ss. 62, 73 — Auction sale of forest 
coupes — Subsequent declaration of areas 
therein as “reserved” — Contract substan- 
tially altered —- Plaintiff (auction-purchaser) 
could repudiate contract — Held, plaintiff 
could claim refund of first instalment of sale 
price, but not damages. F. A. No. 100 of 
1965, D/- 26-8-1969 (M. P.), Reversed 
(Nov) 2010 (2) 
——S. 65 — Obligation to refund benefit — 
Mutual advantages gained have to be resti- 
tuted on a contract being or becoming void 
—— This proposition, however, did not apply 
to facts in the instant case (Apr) 805 B 
——S. 73 — See also 
(4) Ibid, S. 62 (Nov) 2010 (2) 
(2) Insurance Act (1938), Pre. 


(Aug) 1528 
——S. 73 — Breach of contract — Quantum 
of loss — Principle of mitigation of loss 
, (Jan) 162 C 


S. 73 — Mining lease —- Breach of 
agreement by lessee — Damages to State 
Government — Proceedings for recovery of 
damages, without preliminary adjudication 
as to quantum of loss by Collector — In- 
valid. Decision of Madhya Pradesh High 
Court, Reversed (Sep) 1680 
~—S. 126 — See Civil P. C. (1908), O. 39, 
R. 1 (Aug) 1426 
——S. 151 — See Bombay Port Trust Act 
(1879), S. 61-A (Nov) 1982 
-——S. 152 — See Bombay Port Trust Act 
(1879), S. 61-A (Nov) 1982 
——S. 161 — See Bomaby Port Trust Act 
(1879), S. 61-A (Nov) 1982 
CO-OPERATIVE SOCIETIES 
—Bombay Co-operative Societies Act (7 of 
1925), S. 10 — See Penal Code (1860), S. 21, 





Cl. (12) (Jul) 1395 
——S. 23 — See Penal Code (1860), S. 21, 
Cl. (12) Gul) 1395 


—Co-operative Societies Act (2 of 1912), 
S. 2 (d) — See Co-operative Societies — 
U. P. Co-operative Societies Rules (1936), 
R. 115 (Jan) 152 
——S. 43 — See Co-operative Societies — 
U. P. Co-operative Societies Rules (1936), 
R. 115 (Jan) 152 


Co-operative Societies (contd.} 

—Uttar Pradesh Co-operative Societies Rules 

(1936), Rr. 115, 134 — Disciplinary proceed- - 
ings resulting in dismissal of godown keeper 

of a society — Civil suit for declaration 

that dismissal is invalid — Not barred by 

Rr. 115 and 134 (Jan) 152 


——R, 134 — See Ibid, R. 115 (Jan) 152 


Co-operative Societies Act (2 of 1912) 

See under Co-operative Societies. 
Criminal Procedure Code (5 of 1898), Sec- 
tion 4 (1) (f) — See Bombay Prevention of 
Gambling Act (1887), S. 6 (1) Gi) (Feb) 368 
-—S. 173 — See Official Secrets Act (1923), 


S. 14 (May) 917 
——S. 207 — See Official Secrets Act (1923), 
S. 14 (May) 917 
——S. 251-A — See Official Secrets Act 
(1923), S. 14 (May) 917 
——S. 252 — See Official Secrets Act (1923), 
S. 14 (May) 917 
——S. 342 — See Evidence Act (1872), Sec- 
tion 11 (2) (Dec) 2074 A 
——S. 367 — See Constitution of India, 
Art. 136 (Dec) 2074 B 
——S. 423 (a) — Appeal from acquittal — 
Interference — When, not open (Jan) 113 


——S. 429 — Criminal appeal by accused — 
Difference between two Judges as to nature 
of offence committed — Third Judge to- 
whom case is referred can deal with whole 
case and acquit accused (Feb) 365 


——Ss. 435, 438 — Order of High Court 
accepting reference made by Additional Ses- 
sions Judge without hearing other party — 
Order is illegal (Jun) 1156 
——S. 438 — See Ibid, S. 435 (Jun) 1156 
——S, 476 — “In or in relation to a pro- 
ceeding in that Court” — Meaning of 

(Jan) 22 
——S. 496 — See Bombay Prevention of 
Gambling Act (1887), S. 6 (1) @ (Feb) 368 
——S. 548 — See Official Secrets Act (1923), 
S. 14 (May) 917 
Criminal Procedure Code (2 of 1974), Pre. 


— Section 4 (1), (2) — Applicability of Code 
(Jun) 1068 A 


——S. 4 (1), 2) — See Ibid, Pre. 
(Jun) 1068 A 


—-—S. 5 — See Haryana Children Act (14 of 


1974), S. 2 {d) (Dec) 2037 
——S,. 9 — See Constitution of India, Arti- 
cle 233 (Aug) 1473 


—S. 27 — See Haryana Children Act (14 of 
1974), S. 2 (d) (Dec) 2037 
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Criminal P. C. (1974) (contd.) 

———S. 57 See Constitution of India, Arti- 
cle 21 (May) 928 
———S, 110 — Proceedings under — Order 
to bind over — Validity (Mar) 674 A 


——S§. 110 — Order to bind over — Condi- 
tion precedent (Mar) 674 B 


-——S. 125 (1), Explanation, Cl. (b) and Sec- 
tion 127 (3) — ‘Wife? — Woman obtaining 
decree for dissolution of marriage under Dis- 
solution of Muslim Marriages Act (1939) — 
She is ‘wife’ within S. 125 (1) Explanation, 
CI.: (b) definition. Criminal Misc, Case No. 
822 of 1978, D/- 20-10-1978 (All), Reversed 





(Jul) 1243 
--—S, 125 (3) Second Proviso — Impotency 
of husband amounts to cruelty — Wife re- 


fusing to live with her husband on ground 
of impotency — It is a just cause and she is 
entitled to maintenance. 1978 Cri LJ 1661 
(All. (Pt. B); AIR 1948 Nag 69; AIR 1933 
Mad 688 (1); AIR 1922 Mad 209 and 1971 
Ker LT 443, Overruled (Nov) 1972 A 


——S. 125 (3) Second Proviso — Apprehen- 
sion of physical harm on part of wife due to 
persistent demand of dowry — It is just 
ground for wife’s refusal to live with husband 

(Nov) 1972 B 
——S, 127 (3) — See Ibid, S. 125 (1), Expln. 
Cl. (b) (Jul) 1243 
——S. 144 — Order under — Administrative 
fn nature and not judicial or quasi-judicial — 
Amenable to writ jurisdiction if it violates 
fundamental right — AIR 1931 Bom 325, 
(1895) ILR 19 Mad 18; AIR 1930 Mad 242; 
AIR 1953 Mad 956; AIR 1961 SC 884; AIR 
1971 SC 1667 and AIR 1971 SC 2486, Held 
No longer good law in view of new Cr. P. Cc. 
(1974) (Dec) 2198 C 


——S. 144 — Object is to preserve public 
peace and tranquillity — Exercise of power 
under the section — Guiding principles 

(Dec) 2198 D 


——Ss, 145 (5),-482 and 465 — Proceedings 
under S. 145 — Magistrate recording satisfac- 
tion as to existence of breach of peace in 





preliminary order — Existence of breach of 
peace is not necessary when final order is 
passed (Jan) 18 
——S. 154 — F. I. R. filed by a rustic lay 
woman — Omission to mention incidental 
facts cannot be attached any importance 

, (Mar) 631 A 


~———S. 154 — Rape case — As honour of 
family was involved its members had to de- 
cide whether to take its matter to court or 
not — Explanation for „delay of 10 days re- 
asonable i (Feb) 361 B 


Criminal P. C. (1974) (contd.) 
——S. 154 — Allegation by accused that 
original F. I. R. was suppressed by police 
officer and was substituted by another — 
Failure by police officer to produce FIR book 
in Court notwithstanding direction of Court 
— Inference can be drawn, that original FIR 
was suppressed (Jul) 1230 A 
——S. 161 — See Evidence Act (1872), S. 137 

(May) 1036 A 
——S. 162 — See also Constitution of India, 
Art. 21 (Jun) 1068 B 
—S. 162 — Officer of Railway Protection 
Force making enquiry under S. 8 (1) of Rail- 
way Property (Unlawful Possession) Act, 
1966 is not a police officer conducting in- 
vestigation within meaning of S, 162 

(Mar) 635 
——S, 164 — See 
(1) Evidence Act (1872), S. 137 
(May) 1036 A 
(2) Penal Code (1860), S. 302 


(Nov) 2007 
——S. 167 — See also Constitution of India, 
Art. 21 (May) 928 
——Ss. 167, 309 — Bhagalpur blinded pri- 
soners’ case — Such prisoners not produced 
before Magistrates subsequent to their first 
production — They continued to remain in 


jail without any remand order — Held, this 
was plainly contrary to law — Duty of State 
Government and Magistrate pointed out 


(May) 928 B 
——S. 172 — See Constitution of India, 
Art. 21 (Jun) 1068 B 


——Ss. 190, 202 — Complaint case — Magis- 
trate directing investigation — Investigation 
teport not disclosing any additional material 
— Taking cognizance and issuing process is 


not proper (Jun) 1155 
——S. 195 (1) (b) — See Penal Code (1860), 
S. 193 (Aug) 1417 A 
——S. 197 — See Penal Code (1860), S. 21, 
Cl. (12) (Jul) 1395 
——S. 197 (2) — Expression “Armed Forces 
of the Union” — Includes Central Reserve 


Police Force. Cr. R. No. 173 of 1978, Dj- 
20-2-1980 (Gauhati), Reversed (Apr) 806 A 
——S. 197 (2) — Sanction under — Supreme 
Court in appeal coming to conclusion that 
sanction is necessary — Question whether ac- 
cused committed offence during discharge of 
his official duty left undecided — Case re- 
manded (Apr) 806 B 

——S. 202 — See Ibid, S. 190 (Jun) 1155 
——S. 211 — Framing of charges — Proce- 
dure (Aug) 1548 
-——S. 235 (2) — Asking accused on ques- 
tion of sentence — Duty of Court — By > 
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Criminal P. C. (1974). (contd): 
putting formal question duty is not dis- 
charged. Criminal Appeal No. 759 of 1979 
(Referred Trial No. 9/79), D/- 23-10-1979 
. (Mad), Reversed (Jul) 1220 A 
——S. 239 — See Ibid, S. 397 (1) 

(Jun) 1169 A 
——S. 245 — See Ibid, S. 397 (1) 

(Jun) 1169 A 
——S. 291 — See Evidence Act (1872), S. 3 


(May) 936 

—-S. 304 — See Constitution of India, 

Art. 21 (May) 928 
—S. 309 — See also 

(1) Ibid, S. 167 (May) 928 B 


(2) Ibid, S. 401 (Nov) 2009 (2) 
(3) Constitution of India, Art. 136 
(Oct) 1698 
—S. 309 — Refusal to adjourn case for 
examination of witnesses at the instance of 
prosecution and closing of prosecution case 
— Validity (Jul) 1239 
—-S. 320 — Offence under S. 325, I. P. C. 
— Compounding of the offence and affidavit 
of injured to that effect filed — Permission 
to compound offence granted and accused 
acquitted of that charge (Oct) 1775 (2) 
——S. 320 (2), (5) — Accused convicted 
under Ss. 324, 325, I. P. C. — Parties request- 
ing Supreme Court to allow composition: of 
offences — Parties also filing composition 
deed. in High Court — Permission to com- 
position. granted! (Nov) 2008 (3) 
—~—S. 340 — See also Constitution of India, 
Art, 136 (Fan) 161 
—-S. 340 — Delay — Application under, 
for filing a complaint under S. 193, I. P. C. 
— Held on facts that it would not be ex- 
pedient to permit continuance of proceedings 
for laying of a complaint in regard to a stale 
matter which took place years ago 
(Jan) 174 (5) 
——S. 354 — Appellate Court agreeing 
generally with view of trial Court — No 
necessity to reiterate reasons given by trial 
Court (Aug) 1417 B 


——Ss. 354 (3) — Penal Code (1860), S. 302: 


— Conviction for murder — Sentence of 
death — Special reasons must be given — 
Fact of murder being terrific is. not adequate 
reason. Criminal Appeal No. 759 of 1979 
(Referred Trial No. 9/79) D/- 23-10-1979 
(Mad), Reversed (Jul) 1220 B 
——S. 360 — Probation of Offenders Act 
(1958), S. 4 — Accused less than 21 years 
of age — Release of accused on probation — 
Duty of Court (Mar). 643 
——Ss. 362 and 482 — ‘Clerical or arith- 
metical error’ — Earlier order of High Court 


Criminal P. C. (1974). (contd.) 
directing restoration of possession to respon- 
dent — Application under S. 362 for clarifica- 
tion by a declaration that it was not binding 
on applicant and did not affect her possession 
— Not maintainable (Apr) 736 
—-S. 362 — Alteration of conviction under 
S. 302, I. P, C. to one under S. 304, Part I, 
L P. C. by High Court — Alteration not 
justified under S. 362. Criminal Appeal No. 
674 of 1975, D/- 14-4-1980 (All), Reversed 
(Jul) 1385 A 
——S. 374 (2) — See Ibid, S. 397 
(Oct) 1697 
—-S. 378 — See also 
(1) Constitution of India, Art. 134 
(Sep) 1571 
(2) Penal Code (1860), S. 302 (May) 950 
——S. 378 — Appeal against acquittal filed 
after expiry of limitation — Delay — Con- 
donation of — Sufficient cause — Must be 
teferable. to period prior to expiry of limita- 
tion. Criminal Appeal No. 270 of 1976, D/- 
9-4-1979 (Guj), Reversed (Apr) 733 A 
—-~S. 378 — Murder case — Accused given 
benefit of doubt —- Two views possible — 
High Court not entitled to set aside acquittal. 
Criminal. Appeal No. 270 of 1976, D/- 9-4- 
1979 (Guj), Reversed (Apr) 733 B 
——S. 384 — Cases under S. 302, I. P. C. or 
where death or life imprisonment can be 
awarded — Court should consider appeal on’ 
merits instead of dismissing it summarily 
(Jul) 1218 
——Ss. 385 and 386 — Appeal to High 
Court against acquittal by State — Notice not 
served. on accused — High Court setting aside 
acquittal at his back without hearing him — 
Order is illegal — Matter remanded 
(Dec) 2072 
——S. 386 — See also 
(1) Ibid, S. 385 (Dec) 2072 
(2) Constitution of India, Art. 21 
(Sep) 1675 A 


(3) Evidence Act (1872), S. 3 
(May) 897 B 
(4) Penal Code (1860), S. 302 (Nov) 2007 
——S. 386 — Appeal against acquittal — 
Complaint — Held on facts High Court was 
not right in converting the acquittal into con- 
viction. Decision of Bombay High Court 
Reversed: (Jan) 173 
S. 386 — Appeal from acquittal — Inter- 
ference — When not open — Decision of 
Orissa High Court, Reversed (Feb) 457 
——S. 386 — Murder case — Appeal against 
conviction — High Court must give reason- 
eď judgment indicating application of mind 
fo questions of fact and law (Mar) 645 





Subject Index, A. I. R. 1981 Supreme Court 39 


Criminal P. C., (1974) (contd.) 

——S. 386 — Appeal against acquittal — 
High Court agreeing with trial Court that 
eye-witnesses were interested in prosecution 
and inimical to accused — Material con- 
tradictions and discrepancies in evidence — 
Held it was not a fit case for reversing order 
of acquittal (Mar) 646 
— S. 386 — Delay in filing F. I. R. — Con- 
troversy as to presence of police officer at the 
time of filing F. I. R. — High Court expres- 
sing that concerned police officers were not 
on good terms — Opportunity to explain 
their conduct should have been given by 
High Court (Jul) 1220 C 


—S§. 386 — High Court must not pass 
judgment on the conduct of lawyers (public 
prosecutor in the case) who appear before 
lower Courts (Gul) 1220 D 
——S. 386 —- Appeal against conviction — 
Appreciation of evidence — Powers of High 
Court — Order of acquittal passed by High 
Court held was not justified (Aug) 1442 A 


——S. 394 — See Constitution of India, Arti- 
cle 134 (Sep) 1571 


——-S,. 397 — See also Penal Code (1860), 
S. 488, Expln. 9 (Aug) 1514 A 
—-Ss. 397 (1), 239, 245 — Revision — Suo 
motu exercise of power (Jun) 1169 A 


——Ss. 397, 374 (2) — Revision by High 
Court — Scope. Decision of Allahabad High 
Court, Reversed (Oct) 1697 


—Ss. 401 and 482 — Complaint under 
S. 18 (a) (vi) of Drugs and Cosmetics Act 
(1940) read with R. 65 (7) of Drugs Rules 
(1945) against a firm and its partners — Com- 
plaint making out prima facie case — Death 
of one partner — No ground to quash pro- 
ceedings (Jun) 1164 


—S. 401 — Revision against acquittal — 
Ordering retrial by setting aside acquittal — 
Validity (Aug) 1415 


——Ss. 401 and 309 — Procedure — Ad- 
journment — High Court adjourning all cases 
of particular Advocate for particular period 
— Hearing of revision application in which 
that Advocate was appearing for appellants 
on starting day of such period — Ex parte 
order passed by High Court in disposing such 
sevision application — Invalid 

(Nov) 2009 (2) 
—S, 432 — Penal Code (1860), Ss. 392, 
397 — Robbery with help of deadly weapon 
— Minimum sentence of seven years im- 
prisonment imposed — Mitigating circum- 
stances warranting recommendation for exer- 
cise of power of clemency under S. 432, 
‘Cr. P. C. (Mar) 644 


Criminal P. C. (1974) (contd.) 

S. 433-A — Murder of young boy, a 
very serious crime — Accused sentenced to 
imprisonment for life — Government will not 
commute sentence to less than fourteen years 
(Obiter) (Apr) 764 B 
——S. 465 — See Ibid, S. 145 (5) 





(Jan). 18 
— S. 468 — Scope and object of — Em- 


bodies principle of fair trial (May) 1054 
—S. 482 — See 
(1) Ibid, S. 145 (5) (Jan) 18 
(2) Ibid, S. 362 (Apr) 736 
(3) Ibid, S. 401 (Jun) 1164 


(4) Penal Code (1860), S. 499, Expln. 9 
(Aug) 1514 A 


Customary rights — Enforcement — Writ 
petition — See Constitution of India, Art. 32 
(Dec) 2198 A 
Customs Act (52 of 1962), S. 111 (d) — Im- 
port licence issued under Cotton Textiles Ex- 
port Incentive Scheme — Both licensee and 
another person found guilty of trafficking in 
licence — Punishment imposed on one 
should not be glaringly disproportionate to 

punishmeni imposed on the other 
(Jun) 1196 

—-S. 135 — See 

(1) Penal Code (1860), S, 120-B 
(Sep) 1675 D 
(2) Probation of Offenders Act (1958), S. 4 
(May) 927 

DEBT LAWS 


—Chota Nagpur Encumbered Estates Act 
(6 of 1876), S. 12 — See Ibid, S. 12-A 


(Nov) 1937 C 
—Ss. 12-A, 12 — Applicability of S. 12-A 
(Nov) 1937 C 
—Kerala Agriculturists Debt Relief Act 


(11 of 1970), S. 2 (4) @) — Expression “debt 
due before commencement” of Act 

(Oct) 1744 B 
—S§. 2 (4) {a) (ii), Proviso, Clause (b) — 
State Bank of India (Subsidiary Banks) Act 
(38 of 1959), S. 2 (k) — Debt owed to sub- 
sidiary Bank — Amalgamation of Banks — 
Right to recovery arising because of take over 
of assets after 1-7-1957 — Debt is not ex- 
eluded (Oct) 1744 A 
—S. 2 (4 (a) Gi) — Provision is not ex- 
haustive — :Clauses of Section 2 (4) are not 
mutually exclusive {Oct) 1744 C 


De facto doctrine — Applicability — ‘See 
Constitution of India, Art. 233 (Aug) 1473 
Defence of India Act (51 of 1962), Ss. 29 (1) 
and 40 (1) (¢) — Requisition of land — 
Opinion that land is necessary for defence 
purpose -— Deputy. Commissioner can form 
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Defence of India Act (contd.) 
opinion by virtue of delegation of power 

(Noy) 1957 A 
——S. 29 — Constitution of India, Art. 226 
— Requisition of land — Allegation of mala 
fide — On facts held order was not mala 
fide. AIR 1969 Assam 7, Reversed: 

(Nov) 1957 B 
-—S. 40 (1) (c) — See Ibid, S. 29 (1) 

(Noy) 1957 A 


Defence of India Rules (1962), R. 126-H — 
See Probation of Offenders Act (1958), S, 4 

(May) 927 
—R. 126-P — See Probation of Offenders 
Act (1958), S. 4 (May) 927 
——R. 126-P (2) (ii) & (iv) — See Penal 
Code (1860), S. 120-B (Sep) 1675 D 


Delhi Development Act (61 of 1957), Pre. — 
See Payment of Bonus Act (1965), S. 32 (iv) 

(May) 951 A 
—S. 12 — See Payment of Bonus Act 


(1965), S. 32 (iv) (May) 951 A 
— -S. 23 — See Payment of Bonus Act 
(1965), S. 32 (iv) (May) 951 


Delhi 
1957) 
See under Municipalities. 


Delhi Police Act (34 of 1978), Ss. 47, 50 — 
Externment and surveillance — Exercise of 
powers by Police must be bona fide — Vague 
allegations and secret hearings not permis- 
sible (Mar) 613 
—S. 50 — See Ibid, S. 47 (Mar) 613 


Deli Rent Control Act (59 of 1958) 
See under Houses and Rents. 

Delhi Terminal Tax Rules (1958), R. 26 — 
See Municipalities — Delhi Municipal Cor- 
poration Act (1957), S. 178 (May) 991 A 
Dissolution of Muslim Marriages Act (8 of 
1939), S. 2 — See Criminal P. C. (1974), Sec- 
tion 125 (1) (Jul) 1243 


Doctrine of Occupied field — See Constitu- 
tion of India, Art. 246 (Nov) 1863 A 


Drugs and Cosmetics Act (23 of 1940), S. 18 
(a) (ii) (c) — See Ibid, S. 34 (Apr) 872 B 
S. 18 (a), (vi — See Criminal P. C. 
(1974), S. 401 (Jun) 1164 
S. 18-A — Partnership firm charged with 
offence under S. 18-A — Name and address 
of person from whom drug or cosmetic was 
acquired found fictitious by prosecution — 
Inspector submitting report that name and 
address were fictitious, not examined nor his 
report proved — Defence version having re- 
mained unrebutted, violation of S. 18-A can- 
not be said to be established (Apr) 872 A 
——S. 19 — Offence under Ss. 18 (a) (i) and 
18 (a) (vi) — Plea as to absence of know- 


Municipal Corporation Act (66 of 








Drugs & Cosmetics Act (contd.) 
ledge of drugs being sub-standard — Held, 
this did not constitute a valid defence under 
S. 19 (1) (Apr) 809 E 
———Ss. 22 (1) ©), 27 (b), 33 — Rules fram- 
ed under Act, R. 54-A — Relative scope of 
— Punishment under S, 22 (1) (c) — Not legal. 
ILR (1975) Kant 566, Reversed 
. (Apr) 809 D 
——S. 27 (a) i) — Sentencing accused to 
pay fine only for offence under S. 18 (c) — 
Not proper. ILR (1975) Kant 1266, Reversed 

(Apr) 809 B 
~——S. 28 — Imposition of fine of Rs. 2,000 
for offence under S. 18-A — Not proper — 
Fine in excess of Rs. 500 cannot be imposed. 
ILR (1975) Kant 1266, Reversed 

(Apr) 809 C 
——S. 34 — Manager of firm found guilty 
with aid of S. 34 (1) — Further punishment 
to him with aid of S. 34 (2) — Not valid. 
ILR (1975) Kant 1266, Reversed; 1972 Cri 
LJ 274 (Bom), Overruled (Apr) 809 A 


-~——Ss. 34 and 18 (a) Gi), (c) — Partnership 
firm charged with offences under S. 18 (a) (ii) 
and (c) — Partner not in overall control of 
day to day business of firm — He is not 
liable to be convicted for the offences 

(Apr) 872 B 


Drugs Rules (1945), R. 65 (7) — See Cri- 
minal P. C. (1974), S. 401 (un) 1164 


East Punjab Displaced Persons (Land Re- 
settlement) Act (36 of 1949), S. 9 — See 
Tenancy Laws — Punjab Tenancy Act (1887), 
8. 5 (Sep) 1647 
EDUCATION 


—Bihar Non-Government Elementary Schools 
(Taking over of Control) Act (30 of 1976), 
Ss. 3 and 4 — School in which respondents 
were teachers not taken over by Government 
— Benefits under Act not available to respon- 
dents — High Court in writ petition filed by 
respondents issuing mandamus directing Gov- 
ernment to take steps for proper manage- 
ment of school and pay salary to respondent 
teachers — Order is illegal (Dec) 2071 
——S. 4 — See Ibid, S. 3 (Dec) 2071 


—Tamil Nadu Private Colleges (Regulation) 
Act (19 of 1976), S. 20 — See Ibid, S. 40 


{Apr) 789 D 
——S. 20 — See Constitution of India, 
Art. 226 (Apr) 789 A 
——S, 22 — See Ibid, S. 40 (Apr) 789 D 
——S. 39 — See Ibid, S. 40 (Apr) 789 D 


——§. 39 (2), Cl. (1) — Appeal to Govern- 
ment under S. 20 — Government passing 
order without hearing other party — Held, 
Government acted in breach of rules of 
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Education — T. N. Private Colleges (Regula- 
tion) Act (contd.) 

natural justice as there was non-compliance 

of 5. 39 (2) (i) of Act (Apr) 789 C 


Ss. 40, 20, 22 and 39 — Government in 
appeal under S, 20 ordering reinstatement of 
employee — No direction as to back-wages 
— No appeal by management — Direction 
to deposit arrears of pay etc. cannot be issued 
by Court to management (Apr) 789 D 


—Uttar Pradesh Intermediate Education Act 
(2 of 1921), S. 16-G — See Constitution of 
India, Art. 136 (Jun) 1158 B 


—West Bengal Board of Secondary Educa- 
tion Act (5 of 1963), S. 27 — See Penal Code 
(1860), S. 406 (Jan) 81 
——S. 45 — See Penal Code (1860), S. 406 

(Jan) 81 





Electricity (Supply) Act (54 of 1948), S. 15 — 
See Ibid, S. 79 (c) and (k) (Oct) 1708 
Ss. 79 (c) and (k) and 15 — Regulation 
framed by U. P. Electricity Board on 18-12- 
1970 — Delegation of power by Board — 
Regulation empowering making appointments 
and terminating them — Regulation not in- 
valid (Oct) 1708 


Employees’ Provident Funds and Miscellane- 
ous Provisions Act (19 of 1952), S. 12 — See 
Burmah Shell (Acquisition of Undertakings in 
India) Act (1976), S. 10 (Jan) 212 B 


Employees’ State Insurance Act (34 of 1948), 
S. 82 (2) — See Constitution of India, Arti- 
cle 136 (an) 174 (1) 


Essential Commodities Act (10 of 1955), S. 2 
(a} (vV) — See Kerala Essential Articles Con- 
trol (Temporary Powers) Act (1962), S. 2 (a) 

(Aug) 1485 





——S. 3 — See also 
(1) Constitution of India, Art. 14 
(May) 998 A, B 
(2) Karnataka Edible Oil, Edible Oil Seeds 
and Oil Cakes (Declaration of Stocks) 
Orders 1976), S. 3 (2) (a) and (b) 
(Aug) 1468 B 
(Control) Order (1966), 
(Apr) 873 B 
——S. 3 — Sugar Cane (Control) Order 
(1966), Cl. 8 — Notification issued under 
Cl. 8 imposing ban on production of khand- 
sari sugar by power crushers — Validity of 
— Neither the Control Order nor the notifica- 
tion issued under it is against the tenor or 
spirit of S. 3 of the Act (Apr) 873 G 
Ss. 3, 6-A — Karnataka Edible Oil, 
Edible Oil Seeds and Oil Cakes (Declara- 
tion of Stocks) Order (1976),. Cl. 3.2) (a) and 


(3) Sugar Cane 
Cl. 8 





Essential Commodities Act (contd.) 

(b) — Confiscation of commodity seized and 
contravention of Order — Whether confisca- 
tion of entire quantity of commodity can be 
directed (Aug) 1468B 


——Ss. 3 and 5 — M, P. Foodstuffs (Dis- 
tribution) Control Order 1960, Cl. 2 (a) — 
Scheme for distribution of foodstuffs through 
fair price shops run by Government — Pre- 
ference given to consumers’ co-operative 
societies — Scheme not violative of Arts. 14 
and 19 of Constitution (Nov) 2001 A 
Ss. 3, 5 — Amendment of M. P. Food- 
stuffs (Distribution) Control Order (1960) by 
State Govt. Order dated 30-10-1980 — Am- 
endment is valid even though concurrence of 
Central Govt. was not obtained 

(Dec) 2030 A 
Ss. 3, 5 — Amendment of M. P. Food 
Stuffs (Distribution) Control Order, 1960 by 
State Govt. Order dated 30-10-1980 — Am- 
endment not being an ordinance held was 
not required to be placed before legislature 
within six months (Dec) 2030 B 
——Ss. 3 (6) and 5 — Amendment of M. P. 
Food Stuffs (Distribution) Control Order 
1960) by State Govt. Order dated 30-10-1980 
— Amendment held was not required to be 
placed before Parliament (Dec) 2030 C 
—Ss. 3, 5 — Amendment of M. P. Food 
Stuffs (Distribution) Control Order (1960) by 
State Govt. Order dated 30-10-1980 — Am- 
endment made without notice to existing “ap- 
pointed retailers’ — No violation of princi- 
ples of natural justice (Dec) 2030 D 
——S. 5 — See Ibid, S. 3 (Noy) 2001 A; 

(Dec) 2030 A, B, D 








—S. 6-A — See 

(1) Ibid, S. 3 (Aug) 1468 B 
(2) Karnataka Edible Oil, Edible Oil Seeds 
and Oil Cakes (Declaration of Stocks) 

Order (1976), Cl. 3 (2) (a) and (b) 
(Aug) 1468 A 
——S. 7 — See Constitution of India, Arti- 
cle 136 (Mar) 641 


Estate Duty Act (34 of 1953), Ss. 5 (1), 6 — 
Operation of S. 5 (1) not curtailed by S. 6— 
Property held by benamidars — Death of 
real owner — Property is includible in his 
estate under S. 5. 1971 Tax LR 1112 (AMD, 
Reversed; (1964) 51 ITR (ED) 1 (Andh Pra) 
and (1967) 66 ITR 385 (Andh Pra) and 1972 
Tax LR 682 (Punj), Overruled (Jan) 102 A 
S. 6 — See Ibid, S. 5 U1} 





(Jan) 102 A 


——S. 52 — Power under to accept offer of 
property in discharge of liability under the 
Act — Discretionary only. 1973 Tax LR 877 
(All), Reversed Jul) 1263 A 
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Estate Duty Act (contd.) 
——S. 52 — Discretionary power under, to 
accept property in discharge of liability — 
Must be exercised bona fide and without being 
influenced by extraneous considerations 

(Jul) 1263 R 


Evacuee Interest (Separation) Act (64 of 1951), 
S. 9 (2) — Mortgage not redeemed within 
period of 60 years — Act coming into force 
before expiry of period of 60 years from the 
date of mortgage — Suit for possession — 
Not maintainable (Sep) 1634 


Evidence — Appreciation of — See 

(1) Evidence Act (1872), S. 3 
(Mar) 697 A, B; 
(Jun) 1163 

(2) Evidence Act (1872), S. 11 
(May) 911 C 

(3) Penal Code (1860), S. 300 
i (Jul) 1241 B 
——Eye-witness — Women, credibility of — 
See Evidence Act (1872), S. 3 (Jun) 1163 


—~—-Witness, credibility of — Eye-witness — 
See Evidence Act (1872), S. 3 (Jun) 1163 


Evidence Act (1 of 1872), S. 3 — See 
(1) Ibid, S. 11 (May) 911 C 
(2) Ibid, S. 127 (May) 911 A 
(3) Criminal P. C. (1974), S. 386 

(Aug) 1442 


(4) Delhi Police Act (34 of 1978), S. 47 
(Mar) 613 


(5) Penal Code (1860), S. 149 
(Jul) 1223 D 


(6) Penal Code (1860), S. 300 
(Apr) 738 B; (Jul) 1217; 
(Jul) 1223 A, B; (Jul) 1227; 
(Jul) 1241 B; (Sep) 1578 B; 
(Nov) 1917 B 

(7) Penal Code (1860), S. 302 
(Jun) 1167 A 

(8) Penal Code (1860), S. 396 
(Ful) 1392 
(9) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 B 


——S, 3 — Evidence — Appreciation of — 
Circumstantial evidence — Must definitely 
point to the guilt of the accused (Jan) 34 


——-S. 3 — Interested and partisan witness 
— Reliability — Interested evidence, if can 
form basis of conviction (Jan) 82 
——S, 3 — Appreciation of evidence — 
Credibility of witnesses — Cross-examination 
is not the only method of discrediting a wit- 
ness (Feb) 373 A 
—-S. 3 — F. I, R. mentioning names of 
only seven out of ten to fifteen persons — 
No explanation why remaining seven ac- 


Evidence Act (contd.) 
cused persons were not mentioned by their 
names in F. I. R. — Held they were entitled 
to benefit of doubt and acquittal 

(Feb) 373 B 
——Ss. 3 — Criminal trial — Appreciation 
of evidence — Murder case — Two metallic 
pieces recovered from body of deceased — 
No exist wound found on body — Held the 
deceased must have died as a result of shot 
fired from a gun (Feb) 376 A 


S. 3 — Evidence — Appreciation of — 
Interested or partisan witnesses — No ground 
to reject substratum of their evidence as eye- 





witnesses (Feb) 451 B 
——S. 3 — Murder trial — Testimony of 
eye-witness — Credibility (Mar) 617 A 


——S. 3 — Murder trial — Non-production 


of material witnessess — Adverse inference 
against prosecution if can be drawn 
(Mar) 617 B 


—S. 3 — Veracity of eye-witnesses — Fact 
that police had asked them to affix their 
finger impressions on statement made by 
them at the inquest cannot cast any doubt on 
their reliability (Mar) 631 B 
— S. 3 — Appreciation of evidence — Evi- 
dence of eye-witness who had lodged F. I. R. 
— Medical and expert evidence fitting in with 
version given in F. I. R. — Held implicit re- 
liance could have been placed on the evidence 


(Mar) 631 C 
—-S. 3 — Appreciation of evidence — 
Murder case — Eye-witnesses. Criminal Ap- 


peal No. 166 of 1975, Dj- 22-7-1975 (Punj 
and Har), Reversed (Mar) 697 A 
—S. 3 — Appreciation of evidence — Re- 
latives or interested witnesses — Their antece- 
dents or mere interestedness is not a valid 
ground to reject their evidence — Criminal 
Appeal No. 166 of 1975, D/- 22-7-1975 (Punj 
and Har), Reversed (Mar) 697 B 
—S. 3 — Murder case — Circumstantial 
evidence — Proof — Extent of (Apr) 738A 
——S. 3 — Evidence — Appreciation of — 
Falsity of defence — Effect (Apr) 765 A 


—S. 3 — Evidence — Appreciation of — 
Circumstantial evidence — Judgment of Court 
to show whether or not circumstances are 
compatible with the hypothesis of the guilt 
of the accused (Apr) 765 B 
——S. 3 — Evidence — Appreciation of — 
Circumstantial evidence. C. A. No. 331 of 
1979 and Conf. Case No. 3 of 1979, D/- 28-2- 
1980 (Bom. at Nazg.), Reversed (Apr) 765C 
——S. 3 — Circumstantial evidence — Ap- 
preciation of (May) 897 A 
—Ss, 3 and 45 — Appreciation of evidence 
— Nature of injury — Evidence of expert — 
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Evidence Act (contd.) 
Substitution of opinion of expert by ifs own 
conclusion by High Court is illegal 


(May) 897 B 
——S. 3 — Appreciation of evidence — 
Murder case — Discrepancy between state- 


ment of sole eye-witness and medical witness 
— Effect — Witness, brother of deceased — 
Value of his evidence (May) 936 
——S. 3 — Murder case — Interested and 





partisan witnesses — Testimony of — Ap- 
preciation (May) 942 

S. 3 — Murder case — Eye witness — 
Acquittal of some accused — Conviction of 


others — Propriety of (Jun) 1161 
——S. 3 — Murder — Eye witness, an un- 
sophisticated adivasi woman — Her evidence 
with minor and nominal discrepancies can 





be accepted (Jun) 1163 
S. 3 — Partisan eye witnesses — Murder 
trial —- Appreciation of evidence. Judgment 


of Madras High Court, Reversed 

(Gul) 1230 B 
-—S. 3 — Murder trial — Eye witnesses 
giving dramatic account of the incident with 
minute details of attack on each victim — 
Witnesses themselves admitting in their cross- 
examination that they were attacked simulta- 
neously — Witnesses cannot be relied on 

(Jul) 1230 C 
——S. 3 — Criminal trial — Motive 

(Jul) 1237 A 
——S. 3 — Evidence — Appreciation of — 
Criminal trial — Discrepancies (Jul) 1237B 
~——S. 3 — Appreciation of evidence — In- 
dependent witness — Rule of careful scrutiny 
does not apply (ul) 1241 A 
——S. 3 — Conviction of accused next door 
Neighbour of complainant and n of 
means for participation in dacoity in com- 
plainant’s house — Evidence showing possibi- 
lity of false implication of accused and 
raising suspicion regarding complicity of ac- 
cused in dacoity — Conviction held, was 
liable to be set aside (Jul) 1388 
——S. 3 — Appreciation of evidence — 
Murder — Evidence of the widow of de- 
ceased — Credibility — ‘Interested’ and ‘re- 
lated’ witness — Distinction. Criminal Jail 
Appeals Nos. 277, 413 to 416 and 918 of 
1971, Dj- 6-5-1975 (Raj), Reversed 


(Jul) 1390 A 
-—-S. 3 — Appreciation of evidence — Cri- 
minal case —- Murder — Discrepancies in 
evidence — Normal and material discrepan- 


cies — Distinction. Criminal Jail Appeals 
Nos. 277, 413 to 416 and 918 of 1971, DJ- 
6-5-1975 (Raj), Reversed (Jul) 1390 B 
—~S. 3 — Circumstantial evidence — Ex- 
aggerated explanation — Need not be ac- 


Evidence Act (contd.) 

cepted. Cr, A. No. 1549 of 1971, D/- 20-2- 
1974 (Bom), Reversed (Sep) 1675 C 
——S. 3 — Appreciation of evidence — 
Marder case — Eye-witnesses, interested and 
inimical —- Their evidence may be approach- 
ed with a little caution but it cannot be dis- 
carded merely on ground of being of a parti- 
san nature (Dec) 2073 C 
——S. 3 — Evidence — Appreciation of 
proof — Proof of handwriting — Not proof 
of facts in a document. (1966) 70 Cal WN 199, 


Reversed (Dec) 2085 A 
——S. 4 — See Ibid, S. 114 (May) 977 B 
~——S. 8 — Motive — Prosecution is not 


bound to prove it (May) 1021 B 
——S. 9 — See also Penal Code (45 of 1860), 
S. 396 (July) 1392 
——S. 9 — Identification — Case of double 
murder — All accused persons were known 
belonging to same village and bearing animus 
against deceased — Occurrence taking place 
towards end of February in open field at 
5-30 P. M. — Held, it would not be so dark 
as to make identification impossible 

(Dec) 2073 B 
———Ss. 11 and 3 — Plea of alibi — Defence 


witnesses — Appreciation of evidence 
(May) 911 C 

——S. 11 — Applicability — Witnesses re- 

siling from their earlier statements — Their 


testimony substantiated by F. I. R. — No 
ground to accept their evidence when F.I.R. 
is not sought to be inconsistent with prosecu- 
tion case (obiter) (May) 1036 B 
——S. 11 (2) — Robbery case — Accused A 
arrested on 29-9-1973 — Apprehending his 
arrest, co-accused B filing application during 
investigation — B’s application showing A 
being arrested on or before 27-9-1973 — Pro- 
secution story about recovery rendered sus- 
picious — B’s application is relevant under 
S. 11 (2) — It could be considered as part of 
B’s statement under S. 342, Cr, P. C. (old) 
(Dec) 2074 A 
——S. 16 — See Public Safety — Conserva- 
tion of Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 (1) 
(Jun) 1191 B 
——S. 17 — Admissions — Value of — Ad- 
mission, unless explained, furnishes the best 
evidence. (1966) 70 Cal WN 199, Reversed 
(Dec) 2085 C 
——S. 24 — See also Penal Code (1860), Sec- 
tion 302 (Nov) 2007 
Ss. 24, 80 — Confession made to Magis- 
trate — Evidentiary value — Examination of 
Magistrate — Not necessary in all cases 
(Jun) 1165 A 
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Evidence Act (contd.) 

———S. 24 — Conviction on basis of confes- 
sional statement — Corroboration — Suffi- 
ciency of — General corroboration is suffi- 
cient to sustain conviction (Jun) 1165 B 
—-—S. 25 — Officer of R. P. F. making in- 
quiry in respect of offence under S. 3 of 
Railway Property (Unlawful Possession) Act 
(1966) is not Police Officer (Feb) 379 A 


~—S. 26 — See Penal Code (1860), S. 302 

(Nov) 2007 
———Ss. 27, 3 — Recovery — Murder case — 
Recovery of pistol at the instance of accused 
— Evidentiary value (May) 911 A 
——S. 32 — See also Penal Code (45 of 
1860), S. 300 (Sep) 1578 A 


+—S. 32 — Dying declaration cannot be 
ignored when crucial facts are found in it 

. (Mar) 617 C 
——S, 35 — Entry made by concerned off- 
cial in discharge of his official duties — 
Certified copy of entry — Clearly admissible 





under S. 35 (Feb) 361 C 
S. 45 — See 
(1) Ibid, S. 3 (May) 897 B 


(2) Penal Code (1860), S. 300 
(Sep) 1579 B 
——S, 57 — See Defence of India Act (1962), 
S. 29 (1) (Nov) 1957 B 
——S. 80 — See Ibid, S. 24 (Jun) 1165 A 
——S. 101 — See also 
(1) Debt Laws — Chota Nagpur Encum- 
bered Estates Act (1876), S. 12-A 
; (Nov) 1937 C 
(2) Hindu law — Joint family property 
(Nov) 1937 
(3) Contract Act (1872), S. 2 
(May) 977 A 
(4) Prevention of Corruption Act (1947), 
S. 5 (2) {Jun) 1186 A 
——Ss. 101-104 — Burden of proof — 
Where both the parties have led evidence, the 
burden of proof would assume secondary im- 
portance (Dec) 2085 F 
——S, 103 — Plea of alibi — Burden to 
prove it is on accused pleading it 
(May) 1021 A 
——S. 106 — See 
(1) Hindu law — Joint family property 
(Dec) 2128 
(2) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 B 
——S. 109 — See Punjab Pre-emption Act 
(1913), S. 15 (1) (a), Fourthly (Mar) 695 
S. 114 — See also 
(1) Criminal P. C. (1974), S. 154 
Gul) 1230 A 
(2) General Clauses Act (1897), S. 27 
- (Jul) 1284 A 


Evidence Act (contd.) 

. (3) Prevention of Corruption Act (1947), 
S. 5 (2) (Jun) 1186 A 
(4) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Jun) 1191 B 
(5) Sales Tax — Central Sales Tax Act 
(1956), S. 3 (a) (Sep) 1604 
——S. 114 — Murder case — Report of 
Forensic Science Laboratory —- Handed over 
to Court two days after start of trial — 
Effect (May) 925 A 
——-Ss. 114, 4—Adverse inference—Non-pro- 
duction of best evidence (account books) — 
Presumption that evidence in account books 
would have gone against defendant can be 
drawn (May) 977 B 
S. 114 — Court directing State Govt. to 
furnish information regarding particular Govt. 
Scheme — Non-compliance — Adverse infer- 
ence against the Govt. justifiable — One more 

opportunity, however, granted to Govt. 
(Sep) 1668 B 
—-S. 114 — Party failing to appear in 
Court — Drawing an adverse inference — 
Question as to, would arise only when there 
is no other evidence on record on the point 
in issue. L. P. A. No, 60 of 1961, D/- 21-1- 
1970 (Bom), Reversed (Dec) 2235 A 


——S. 115 — See also 
(1) Civil P. C. (1908), O. 6, R. 2 
(Oct) 1726 B 
(2) Hindu law — Joint family property 
(Dec) 2128 
(3) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 20 (2) (a) 
(Oct) 1726 A 
(4) Income-tax Act (1961), S. 11 
(Aug) 1462 A 
(5) Land Acquisition Act (1894), S. 34 
(May) 969 
(6) T. P. Act (1882), S. 106 (Jan) 170 
-——S,. 115 — No estoppel against law 
(Oct) 1829 E 
——S. 118 — See Penal Code (1860), S. 302 
(Jun) 1122 
——S, 126 — See Official Secrets Act (1923), 
S. 14 (May) 917 
—S. 134 — See 
(1) Penal Code (1860), S. 300 
(Mar) 648 A 
(2) Penal Code (1860), S. 302 





(Jun) 1122 
(3) Penal Code (1860), S. 396 
(Jul) 1392 

—Ss. 137, 138 — Practice — Examination 
of witnesses — Court’s power to ask ques- 
tions — Scope (May) 1036 A 
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Evidence Act (contd.) 
——S. 138 — See Ibid, S. 137 
(May} 1036 A 


Explosive Substances Act (6 of 1908), S. 2 — 
See Ibid, S. 5 (Jun) 1062 A 
——Ss. 5, 2 — Offence under S. 5 — In- 
gredients of — Burden of proof — “Explo- 
sive substance”, meaning of (Jun) 1062 A 


Finance Act (10 of 1965), S. 68 — See 
Wealth-tax Act (27 of 1957), S. 2 (m) 
(Aug) 1562 


Finance (No. 2) Act (15 of 1965), S. 24 (1), 
(3) and (8) — Voluntary Disclosure Scheme 
— Scope and effect of — (Income-tax Act 
(1961), S. 68), (1975) 98 ITR 681 (Delhi) and 
1980 Tax LR NOC 116 (Delhi) and 1976 Tax 
LR 1164 (J & K) (Pt. A), Overruled 

(Oct) 1759 


Food Corporation Act (37 of 1964), S. 3 (2) 
— See Land Acquisition Act (1894), S. 3 (e) 
(Oct) 1694 


Foreign Awards (Recognition and Enforce- 
ment) Act (45 of 1961), S. 3 — Applicability 
(Dec) 2085 


Foreign Exchange Regulation Act (7 of 
1947), S. 23-F — Adjudication proceedings 
and Appeal Rules (1957), R. 5 — Prosecu- 
tion under S. 23-F — Absence of proof of 
knowledge of the order — No penal action 
for non-compliance with that order. Cri- 
minal Appeal No. 174 of 1972, Dj- 9-11- 
1973 (Delhi), Reversed (Feb) 427 


Foreign Exchange Reguiation Act (46 of 
1973), S. 19 (1) (b) — Creation of interest in 


a security — What constitutes — Offer of 
shares to a person whether creates such inter- 
est ` (Jul) 1298 J 
——S. 29 — Permission granted subject to 


conditions —- Breach of conditions — Effect 
(Jul) 1298 I 


Forward Contracts. (Regulation) Act (74 of 
1952), S. 18 (3) — Issue of notification under 
S. 18 (3) — Conditions precedent for 


l (Sep) 1582 
Fundamental Rules, R. 56 (3) — Compulsory 
Tetirement — Confidential reports relating to 


later years are of utmost importance. Mise. 
Petn, No. 227 of 1979, Dj- 12-10-1979 (MP), 
Reversed: (Mar) 594 


——R: 56 (J) Gj) — Appropriate authority 
who is — Appointment of A. O. by C. and 
A. G. before 1972 — Order of compulsory 
Tetirement by A. G. after 1972 — Validity — 
C. W. P. No. 506 of 1976, D/- 26-3-1976 
(Punj & Har), Reversed (an) 70 A 
——R. 56 Q) G) — “Public interest” — Held 
order of compulsory retirement based on 


Fundamental Rules (contd.) 

previous record was bad. C. W. P. No, 506 
of 1976, D/- 26-3-1976 (Punj & Har), Re» 
versed (an) 70 B 
—R, 56 (J) (@) — Order of compulsory re- 
tirement by A. G. based on recommendation 
of Reviewing Committee — Held that the 
decision to retire was surely that of the A. G. 
and the Reviewing Committee’s presence was 
persuasive and not decisive (Jan) 70 C 


General Clauses Act (10 of 1897), S. 3 (3) —~— 
See Civil P. C. (1908), O. 41, R. 27 
(Jun) 1113 A 
——S. 3 (31) — See also Payment of Bonus 
Act (1965), S. 32 (iv) (May) 951 A 
——S. 3 (31) — Local authority — Defini- 
tion of — Requisite characteristics and attri- 
butes (May) 951 B 
S. 3 (42) — See Bombay Port Trust Act 
(1879), S. 61-A (Nov) 1982 
——S. 6 — See Wealth-tax Act (1957), S. 18 
Gun) 1106 
——S. 13 (2) — See Wealth-tax Act (1957), 
S. 3 (Jul) 1269 A 
——S. 20 — See Forward Contracts (Regula- 
tion) Act (1952), S. 18 (3) (Sep) 1582 
—S. 21 — See 
(1) Industries (Development and Regula- 
tion) Act (1951), S. 18-AA 





(Apr) 818 

(2) Public Safety — Conservation of 

Foreign Exchange and Prevention of 

Smuggling Activities Act (1974), S. 11 

(Sep) 1641 D 

S. 27 — Service by post — Addressee 

tefusing to accept Jetter — Presumption of 

due or proper service arises — Knowledge of 

contents of letter is imputed to addressee. 
AIR 1935 Bom 247, Overruled 





(Jul 1284 A 


Goa, Daman and Diu (Laws) Regulation 
(12 of 1962), S. 4 (2) — See Constitution of 
India, Art I (Novy) 1946 


Government of India Act 9 & 10 Geo 5) 
(101 of 1919), S. 96-B — Rules under — 
Basic Rules framed in 1936 — Rules 23, 4, 3 
— Seniority in the service — How to be 
determined (Jan) 41 


Government of India (Allocation of Business) 
Rules (1961), Entry 32-A — See Prevention 
of Corruption Act (1947), S. 6 (Jan) 20 


Government of Maharashtra, Rules of Busi- 
ness, R. 15 — See Conservation of Foreign 
Exchange and Prevention of Smuggling Activi- 
ties Act (1974), S. 3 (1) (Oct) 1753 
Gujarat Agricultural Produce Markets Act 
(20 of 1964), S. 6 (3) — See Gujarat Agricul- 
tural Produce Market Rules (1965), R. 49 

ee: a (Jun) 1102 
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Gujarat Agricultural Produce Markets Act 
(contd.) 
——S. 59 — See Gujarat Agricultural Pro- 
duce Market Rules (1965), R. 49 
(Jun) 1102 
Gujarat Agricultural Produce Market Rules 
(1965), R. 48 — See Ibid, R. 49 
(Jun) 1102 
Rr. 49, 48 — Applicability — Rule 49 
not applicable when case falls under R. 48 (2). 
(1975) 16 Guj LR 916, Partly Reversed 
(Jun) 1102 
Gujarat Devasthan Inams Abolition Act 
(16 of 1969) 
See under Tenancy Laws. 


Gujarat Panchayat Act (6 of 1962) 
See under Panchayats. 


Gujarat Sales Tax Act (1 of 1970): 
See under Sales Tax. 


Gujarat Sales Tax Rules (1970) 
See under Sales Tax. 

Haryana Children Act (14 of 1974), Ss. 2 (d), 
21 and 65 — Criminal P. C. (2 of 1974), Sec- 
tions 5 and 27 — Person under 16 years of 
age and accused of offence of murder — He 
can get benefit of Children Act. 1978 Cri 
LJ 585 (Madh Pra) (FB), Overruled; Cr. A. 
No. 909 of 1979 D/- 7-8-1980 (Punj, & Har), 
Reversed. ((i) Constitution of India, Arti- 
cle 254, Schedule VII, List 3, Item 2; (ii) 
Children Act (60 of 1960), S. 22; (iii) Penal 





Code (1860), S. 302) (Dec) 2037 
-—-S. 21 — See Ibid, S. 2 (d) (Dec) 2037 
~—~S. 65 — See Ibid, S. 2 (d) (Dec) 2037 


Haryana Passengers and Goods Taxation Act 
(16 of 1952), S. 3 — See Constitution of 
India, Sch. 7, List I, Entry 23 (Apr) 774 A 
-—-S. 3 (3) — See Constitution of India, 
Art. 301 (Apr) 774 B 


HIGH COURT RULES AND ORDERS 


~—-Calcutta High Court Criminal Rules and 
Orders, R. 308 — See Official Secrets Act 


(1923), S. 14 (May) 917 
——R. 310 — See Official Secrets Act (1923), 
S. 14 (May). 917 


Himachal Pradesh Health Service Rules 
(1974), R. 2 (g) — See Constitution of India, 
Art. 309, Proviso (Dec) 2181 B 
——R. 9 (4) — See Constitution of India, 
Art. 310 (Dec) 2181 D 
——R. 10 (a) (iii) — See Constitution of 
India, Art. 309, Proviso (Dec) 2181 A 
——R, Zi — See Constitution of India, Arti- 
cle 310 (Dec) 2181 D 
Hindu law — Alienation — Impartible estate 
— Holder can alienate estate by gift or by 
Will (Nov) 1937 G 


Hindu Law (contd.) 
-———Banaras School — Practice of taking 
Putrika Putra — Validity — Has become 
obsolete. AIR 1918 Oudh 225, Overruled 

Gan) 178 
Joint family — Impartible estate — 
Holder giving land to defendant — Posses- 
sion of defendant cannot be that of a tres- 
passer. AIR 1968 Pat 463 (Pt. C), Reversed 

(Nov) 1937 E 

Joint family —- Impartible estate — De- 
fendant, member of joint family — He was 
entitled to maintenance (Nov) 1937 F 
——Joint family property — Impartible estate 
— Succession to — Estate, when ceases to 
be joint family property (Nov) 1937 H 
——Joint family property — Alienation by 
son the Karta who was in exclusive posses- 
sion — Consent by widow — Estoppel — 
Plea of — Sale for legal necessity — Proof. 
S. A. No. 362 of 1966, D/- 19-2-1970 (AID, 
Reversed (Dec} 2128 
——Maintenance — Wife — See Criminal 
P. C. (1974), S. 125 (3), Proviso (2) 

(Nov) 1972 A 
——Religious endowment — Math — Per- 
sonal properties of Mahant of Math belong- 
ing to Dashnami Sanyasi sect — What con- 
stitute (Nov) 1878 
——Religious endowments — Private trust or 
public trust —- Tests to determine. ILR (1970) 
Cut 196, Reversed (Apr) 798 A 
——Succession — Rule of primogeniture — 
See Hindu Succession Act (30 of 1956), Sec- 
tion 5 (ii) (Nov) 1937 A 


Hindu Marriage Act (25 of 1955), S. 10 — 
See Criminal P. C. (1974), S. 125 (3), Pro- 
viso (2) (Nov) 1972 A 
——S. 13 — See Criminal P. C, (1974), Sec- 
tion 3 oe Proviso (Nov) 1972 A 
—S. — See 
(1) a P. C. (1908), S. 11 
(Tun) 1143 B 
(2) Civil P. C. (1908), S. 25 (Jun) 1143 A 
——S. 21-A — See Civil P. C. (1908), S. 25 
(Jun) 1143 A 


Hindu Minority and Guardianship Act (32 of 
1956), S. 8 — Power of Hindu guardian to 
bind minor in a contract for purchase of im- 
movable property. (1912) 9 All LJ 33 
(PC), Not fol; AIR 1968 Madh Pra 150, 
Reversed (Feb) 519 
Hindu Succession: Act (30 of 1956), S, 4 — 
See Ibid, S. 5 Gi (Nov) 1937 A 
——Ss. 5 (ii), 4 — Section 5 (ii) is exception 
of Section 4 — Bengal Regulation 10 of 1800 
keeping alive custom as to rule of primo- 
geniture — Section 5 (ii) did not cover such 
custom (Nov) 1937 A 
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Hindu Succession Act (contd.) 
——S. 6 — See Tenancy Laws — Bihar 
Land Reforms Act (1950), S. 6 

(Nov) 1937 B 


House of the People (Extension of Duration) 
Act (30 of 1976), S. 2 — House of the People 
(Extension -of Duration) Amendment Act 
(109 of 1976), S. 2 — Validity of — Both the 
Acts are valid — 40th and 42nd Constitu- 
tional Amendments cannot be struck down 
on ground that they were passed by a Lok 
Sabha which was not lawfully in existence 
(Jan) 271 E 


House of the People (Extension of Duration) 
Amendment Act (109 of 1976), S. 2 — See 
House of the People (Extension of Duration) 
Act (1976), S. 2 271 E 


HOUSES AND RENTS 


—Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 2 (d) — See Ibid, 
S. 11 (1) (c), Expla. Gun) 1113 B 
—S. 11 (1) (œ — See also Constitution of 
India, Art. 136 (Jun) 1113 E 


—Ss. 11 (1) (9 Expln., 2 dd) — Word 
“landlord” — Used in S. 11 (1) (c) in re- 
stricted sense compared to S. 2 (d) 

(Jun) 1113 B 


——S, 11 (1) © — Eviction suit on ground 
of bona fide requirement by one of the co- 
owners — Appeal against decree for evic- 
tion pending — Plaintiff — Co-owner losing 
interest in property as a result of decree in 
partition suit — Appellate Court can take 
notice of this subsequent event and mould 
relief accordingly. A. F. A. D. No. 204 of 
1976 (R) Dj- 5-10-1977 (Pat. at Ranchi), 
Reversed (Jun) 1113 C 
——S. 11 (1) () — Eviction on ground of 
personal requirement of landlord — Pre- 
mises other than subject matter of suit avail- 
able for occupation to landlord — Plea that 
landlord has unfettered right to re-enter pre- 
mises of his choice is not maintainable. 
A. F. A. D. No. 204 of 1976 (R), D/- 5-10- 
1977 (Patat Ranchi), Reversed (Jun) 1113 D 
—Bombay Rents, Hotel and Lodging Hovse 
Rates Control Act (57 of 1947), S. 5 (4A) — 
See Ibid, S. 5 (8) (Feb) 537 A 
Ss. 5 -(4A), 15-A (1) and 14 (2) — 
Tenancy right — Claim of licensee to 
tenancy right — He must be in occupation 
of premises on 1-2-1973 under subsisting 
agreement (Nov) 1998 A 
— Ss. 5 (8), 5 (8A), 5 (4A), 5 (11), 15-A 
(as inserted in 1973) — Building licensed to 
run business is “premises” within Ss. 5 (8) 
and 5 (8A) — Protective provisions attract- 
ed @eb) 537 A 





Houses & Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (contd.) 
——S. 5 (8A) — See Ibid, S. 5 (8) 


(Feb) 537 A 
——S. 5 (11) — See Ibid, S. 5 (8) 

(Feb) 537 A 
——S. 13 @ (g) — Landlord, a Building 
Co-operative Society — Ground for eviction 


of tenant by landlord society being require- 
ment of beneficiary, one of the allottee mem- 
bers to whom a flat had been allotted by 
lots — Held S. 13 (i) (g) applied (Jan) 13 
~——S. 13 (2) — See also 
(1) Ibid, S. 29 (2) (Oct) 1690 A 
(2) Constitution of India, Art. 133 
(Jul) 1394 
——S. 13 (2) — Tenant aged and infirm 
person, inducting stranger in demised pre- 
mises — Necessity of landlord, a displaced 
person, proved —- Held, eviction order would 
not cause hardship to tenant. C. R. A. No. 
1295 of 1966, 49 and 50 of 1967, D/- 23-9- 
1970 (Guj), Reversed (Oct) 1690 B 
—-S. 14 (1) — Benefit of S. 14 (1) — 
When available (Nov) 1998 B 
——S. 14 (2) — See Ibid, S. 5 (4A) 
(Nov) 1998 A 
——S. 15-A (1) — See Ibid, S. 5 (4-A) 
(Nov) 1998 A 
——S. 15-A — See Ibid, S. 5 (8) 
(Feb) 537 A 
——S. 28 (1) — Arbitration agreements re 
gulated by Bombay Rent Act — Dispute as 
to possession of premises — Court of Small 
Causes alone and not arbitrator has jurisdic- 


tion. Decision of Bombay High Court, Re 
versed (Feb) 537 B 
——Ss. 29 (2) and 13 (2) — Finding of 


lower Courts as to comparative hardship 
neither perverse nor erroneous — High Court 
cannot interfere. C. R. A. No. 1295 of 
1966, 49 and 50 of 1967, Dj/- 23-9-1970 
(Guj), Reversed (Oct) 1690 A 
—Delhi Rent Control Act (59 of 1958), 
S. 3 (a} — See Public Premises (Eviction of 
Unauthorised Occupants) Act (1971), S. 1 


(Mar) 670 B 
——S. 6 (1) (b) — See Income-tax Act 
(1961), S. 23 (1) (Oct) 1729 


——S. 14 — See Public Premises (Eviction 
of Unauthorised Occupants) Act (1971), Sec- 
tion 1 (Mar) 670 B 
——S. 14 (1) (e) — Application under — 
No evidence on record about change in cir- 
cumstances and whether tenant on ground 
floor had vacated — Matter remitted to the 
High Court (Sep) 1630 
——S. 25-B — See Public Premises (Eviction 
of Unauthorised Occupants) Act (1971), S. 1 

(Mar) 670 B 
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Houses & Rents (contd.) 

—Madhya Pradesh Accommodation Control 
Act (41 of 1961), S. 12 (1) (e) and ®© — 
Suit for eviction of tenants from a building 
for personal business requirement — Pend- 
ing second appeal, landlord acquiring pos- 
session of one of the premises — Eviction of 
tenant in another premises cannot be grant- 
ed on ground of need for residence. Second 
Appeal No. 113 of 1969, D/- 17-4-1970 (Madh 
Pra), Reversed (Oct) 1711 C 
——S. 12 (1) (f) — See also Constitution of 
India, Art. 136 (Oct) 1711 A 


——S. 12 (1) (f) — Suit for eviction on 
ground of personal business requirement — 
Decree for eviction — Acquisition of pre 
mises by landlord during pendency of se- 
cond appeal — Tenant can rely on that 
development. Second Appeal No, 113 of 
1969, D/- 17-4-1976 (Madh Pra), Reversed; 
1971 MPLJ 888, held overruled in view of 
AIR 1975 SC 1409 (Oct) 1711 B 


——S. 12 (1) (€ — Amendment of plaint 
in second appeal — Permissibility. Second 
Appeal No. 113 of 1969, Dj- 17-4-1976 
(Madh Pra), Reversed (Oct) 1711 D 


——S. 12 (1) () — Suit for eviction from 
two premises — Pending second appeal 
plaintiff coming in possession of one of the 
premises — Held. in absence of pleading as 
to extent of landlord’s requirement, High 
Court should have held premises in land- 
lord’s possession as sufficient for his need 
(Oct) 1711 E 


——Ss. 12 (1) (b) and 18 — Suit for evic- 
tion from two premises in a building for 


purpose of reconstruction — Landlord com- 
ing in possession of larger premises during 
eviction proceedings — If landlord proves 


that he is interested in rebuilding the smaller 
premises must be given (Oct) 1711 F 


—Uttar Pradesh Cantonments (Control of 
Rent and Eviction) Act (10 of 1952), S. 14 
(1) — Eviction of tenant — Suit fpr — 
Permission of Collector — Necessary only 
when eviction is sought on grounds other 
than those specified in Cis. (a) to (f) of Sec- 
tion 14 (1) (Jul) 1284 B 
—Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Ss. 3 (1) 
and 7-C — Suit for eviction on the ground 
mentioned in S. 3 (1) (a) — Onus — Tenant 
when entitled to benefit of S. 7-C. Appeals 
Nos. 3193 and 3194 of 1972 (AID, Reversed 

(Aug) 1455 


———§. 7-C — See Ibid, S. 3 (1) 
(Aug) 1455 


Houses & Rents (contd.) 

—Uttar Pradesh Urban Buildings 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 16 (1) (a) — Suit for evic- 
tion of tenant, a hotel owner, on ground of 
default decreed in favour of landlord — 
Application under S. 16 by landlord for 


Regula- 


release of building before actual ejectment 
of tenant — Maintainable. (1979) 1 Ren 
CJ 327 (All), Reversed (Apr) 771 


——S. 20 (2) — See Constitution of India, . 
Art. 136 (Jun) 1172 

——S. 20 (2) (a) — Landlord’s notice to 
tenant for surrender of possession —— Waiver 
of (Oct) 1726 A 
——Ss, 20 (2) (a) and (4), 30 — Benefit of 
S. 20 (4) for relieving tenant against his 
liability for eviction under S. 20 (2) (a) — 
Payment on first date of hearing — It must 
be an unconditional tender of the amount 
for payment to landlord (Oct) 1726 C 
Ss. 21, 24 — Order for eviction of 
tenant from part of premises becoming final 
by order of Supreme Court — Death of 
landlord before obtaining possession — Pro- 
ceedings cannot be re-opened on that ground 





(Oct) 1724 
-—S. 24 — See Ibid, S. 21 (Oct) 1724 
——S. 29-A — Protection under — When 


available to tenant of open site with right 
to put up construction (Aug) 1535 A 
~—S. 29-A — Suit for eviction of tenant 
of open site having right to put up con- 
struction — Appeal against, pending — In- 
troduction of S. 29-A — Effect. First Ap- 
peal No. 172 of 1964 (All), Reversed 
(Aug) 1535 B 
—S. 30 — See Ibid, S. 20 (2) (a) and (4) 
(Oct) 1726 C 
~——West Bengal Premises Tenancy Act (12 of 
1956), Ss. 1 (3), 13 — Extent and applicabi- 
lity (Aug) 1550 B 
——S, 13 — See Ibid, S. 1 (3) 
(Aug) 1550 B 


Income-tax Act (11 of 1922), 





S.3 — Ses 

Ibid, S. 25-A (Nov) 1965 

——S. 3 — See Wealth-tax Act (1957), Sec- 

tion 2 (m) (Aug) 1562 

——S. 5-A — See Ibid, S. 25-A 

(Nov) 1965 

S. 10 (2) (xv) — Revenue expenditure 

or capital expenditure — What constitutes. 
1972 Tax LR 422 (All), Partially Reversed 

(Feb) 395 

—— 5S, 23 — See Ibid, S. 25-A (Nov) 1965 


——Ss. 25-A, 23, 3, 5-A — H. U. F. — As- 
sessment of — Claim of partition made 
within reasonable time — Assessment made 
without making enquiry under S. 25-A — 
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Income-tax Act (1922) (contd.) 
Liable to be cancelled. 
(Andh Pra) (Pt. A), Reversed (Nov) 1965 
Income-tax Act (43 of 1961), S. 2 (13) — 
See Ibid, S. 163 (1) (May) 1047 
——S. 2 (14) — See Ibid, S. 45 (May) 972 
~—S. 2 (15) — See also Ibid, S. 11 
(Aug) 1462 A, B 
——Ss. 2 (15) and 11 (1) (a) — “Charitable 
purpose” — Words 
ingon ofany activity for profitin definition 
of “Charitable purpose” contained in S. 2 
(15) — Interpretation of (Jul) 1408 
-—Ss. 2 (15) and 11 — Term ‘charitable 
purpose’ — Interpretation — English deci- 
sions not relevant (Aug) 1462 C 
——S§s. 2 (15), 11 (1) — “Charitable purpose” 
— “Object of general public utility” — “Not 
involving carrying on any activity for pro- 
fit”? — Meaning of — Chamber of Com- 
merce — Exemption from tax (Oct) 1766 
——S. 4 — See also 
(1) Sales Tax — Rajasthan Sales Tax Act 


(1954), S. 7 (Nov) 1887 D 

(2) Wealth-tax Act (1957), S. 2 (m) 
(Aug) 1562 
——Ss. 4, 14 and 23 (2) — Tax on income 

from house property — Computation of 

(May) 907 

8. 9 (1) — See Ibid, S. 163 (1) 
(May) 1047 
ons, 9 (1) (i), Expln. (a) — See Ibid, Sec- 
tion 161 (Jan) 148 


——S. 10 (23A) — See also Ibid, S. 11 

(Aug) 1462 A 
-——S. 11 — See also Ibid, S. 2 (15) : 

(Aug) 1462 c 
ss. ‘11, 10 (23A) and 2 (15) — Assessee 
Bar Council of Maharashtra — Income of 
assessee consisting of- interest from secu- 
tities and income by- way of enrolment fees 
— Claim of exemption under S. 10 (23A) 
and S. 11 (Aug) 1462 A 
-—Ss. 11 and 2 (15) — Assessee Bar Council 
of Maharashtra — Assessee deriving ‘income 
from interest on securities — Exemption 
from tax under S. 11. (Aug) 1462 B 
~——S. 11 (1) — See Ibid, S. 2 (15) 


(Oct) 1766 
«—S. 11 (1) A — See Ibid, S. 2 (15) 
(Jul) 1408 
=— 5; 14 — See 
(1) Ibid, S. 4- (May) 907 
(2) Ibid, S. 163 (1) (May) 1047 


—S. 16 3) — ‘See Tenancy Laws — U. P. 

Imposition of Ceiling on Land Holdings Act 

(1961), S. 5 (6), Proviso (b) (Jul) 1274 F 

——S. 23 () — Annual value of building 

let on rent — Determination D 
1981 (S. C). Indexes/4 


1973 Tax LR 1202. 


“not involving the carry-. 


(Oct) 1729 


Income-tax Act (1961) (contd.) 
——S. 23 (2) — See Ibid, S. 4 (May) 907 
———S. 33 (1) (b) (B) (i) (a) — See Ibid, Sec- 
tion 256 (Aug) 1524 
——S. 45 — See also Ibid, S. 52 (2) > 
(Nov) 1922 A 
—Ss. 45, 2 (14), 55 and 49 — Capital ‘gaia 
— Goodwill of newly commenced business 
is not asset — Transfer of good will — 
There is no capital gain taxable under S. 45. 
(1973) 91 ITR 393 (Guj) and 1975 Tax’ LR 
897 (Cal), Overruled (May) 972 
———S. 48 — See Ibid, S. 52 (2) ‘ 
(Nov) 1922 A 
——S. 49 — See Ibid, S. 45 (May) 972 
——S. 52 (2) — See also . - 
(1) Interpretation of Statutes — External 
aid (Nov), 1922 B 
(2) Internal and Marginal Note to section 
(Nov) 1922 C 
(3) Rule of Contemporanea expositio 
(Nov) 1922 D 
——Ss. 52 (2), 45 and 48 — Capital ‘gains 
— Transfer of property — Understatement — 
of consideration by assessee is necessary con- 
dition — It is not enough to show that fair 
market value exceeded full value of consid- 
eration. (Interpretation of Statutes), 1973 
Tax LR 735 (Ker) (FB) (Pts. A, B, C), Re- 
versed (Nov) 1922 A. 
——S. 55 — See Ibid, S. 45 (May) 972 
——S. 68 — See Finance (No. 2) Act (1965), 
S. 24 (1), (3) and (8) (Oct) 1759 
——S. 80-I — See Ibid, S. 256 : 
(Aug) 1524 
——S. 119 — See Interpretation of Statutes 
— Rule of Contemporanea expositio 
(Nov) 1922 D 
——S. 140-A — See 
(1) Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 7 (Nov) 1887 D 
(2) Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 11-B (Nov) 1887 B 
S. 147 (a) — Reopening of assessment 
under — Expression “reason to believe” — 
Import of — Reasons must have bearing on 
matters with regard to which I. T. O. is re- 
quired to entertain relief. 1973 Tax LR 253 
(Cal), Reversed (Jul) 1363 
——Ss. 161 and 9 (1) (i), Expla. (a) — Non- 
resident assessees working as commission 
agents — Commission amounts for services 
rendered outside India not assessable undes 
S. 161 (Jan) 148 
——Ss. 163 (1), 9 (1), 14, 2 (13) — ‘Business 
connection’ within meaning of S. 9.() — 
What is — Non-resident English Counsel 
engaged by English solicitors for a German 
firm, arguing cases for that firm in India 
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Income-tax Act (1961) (contd.) 
along with Counsel engaged by Indian soli- 
citors for German firm — Correspondence 
in that behalf between English solicitors and 
Indian solicitors — Business connection be- 
tween English Counsel and Indian solicitors 
must be inferred — ‘Business” includes ‘pro- 
fession’? also — Indian solicitors are liable 
for tax on fees paid to English Counsel 
(May) 1047 

~——S, 215 — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 11-B 

(Nov) 1887 B 
——S. 226 (3) (i), (vD — Notice under Cl. (i) 
served upon firm — Objection to demand 
filed — Accountant of the firm is competent 
to swear affidavit giving statement of account 
on its behalf. 1971 Tax LR 1088 (All), Re- 
versed (Sep) 1585 A 
——S. 226 (3) (i), (vi), (x) — Notice under 
Cl. Gi) — Garnishee objecting demand and 
filing affidavit giving particulars of account 
-— Inquiry by J. T. O. whether affidavit is 
false — Quasi-judicial in nature — Principles 
of natural justice must be observed. 1971 
Tax LR 1088 (All), Reversed (Sep) 1585 B 
—S. 251 (1) — See Sales Tax — Bombay 
Sales Tax Act (1959), S. 55 (6) 

(Sep) 1617 B 
——-Ss. 256, 80-1, 33 (1) (b) (B) (i) (a), Sche- 
dule 5, Item 18; Sch. 6, Item 18 — Refer- 
ence — Finding by Tribunal that Nylon-6 
yarn is a petrochemical — Held, no question 


of law arose — Reference to High Court 
challenging the finding was incompetent 
(Aug) 1524 


——S. 256 (2) and Sch. 5, Entry 18 — Find- 
ing of L-T. Appellate Tribunal that Nylon-6 
is a “petrochemical” is a question of fact 
and not of law (Aug) 1547 
-—S. 271 — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 7 (Nov) 1887 D 
¿=—Sch. 5, Item 18 — See 
(1) Ibid, S. 256 (Aug) 1524 
(2) Ibid, S. 256 (2) (Aug) 1547 
~—Sch. 6, Item 18 — See Ibid, S. 256 
(Aug) 1524 


Indian Air Lines (Flying Crew) Service Re 
gulation, Regn. 12 — See Constitution of 
India, Art. 14 (Oct) 1829 K, L 


Indian Audit and Accounts Department 
(Subordinate Accounts Service and Railway 
Audit Service) Service Rules (1974), R. 1 (2) 
— See Constitution of India, Art. 148 (5) 


(Apr) 783 B 
——R. 7 — See Constitution of India, Arti- 
cle 148 (5) (Apr) 783 A 
——R. 7 (22) — Fixation of seniority — 


Rule does not suffer from vice of excessive 
delegation (Apr) 783 C 


Indian Police Service (Appointment by Pro. 
motion) Regulations (1955), Regn. 5 (5) — 
Supersession of a member of State Police 
Service — Reason not recorded by Selection 
Committee — Selection Committee had con- 
travened Regn. 5 (5). Misc. Petn. No. 89 
of 1967, D/- 29-10-1969 (Madh Pra), Re 
versed (Nov) 1915 


(Pay) Rules (1954), 
R. 9 (6), Proviso — See Constitution of 
India, Art. 309, Proviso (Aug) 1540 


Indian Posts and Telegraphs (Clerks in Save 
ing Bank Control and Internal Check Orga- 
nisation) Recruitment Rules (1269, R. 4 — 
See Constitution of India, Art. 309 


Indian Police Service 


(Feb) 411 B 
——Sch. Col. 10 — See Constitution of 
India, Art. 309 (Feb) 411 A 


—-Sch. Col. 10, Item 3 — See Constitution 
of India, Art, 309 (Feb) 411 B 


Industrial Disputes Act (14 of 1947), S. 2 (k) 
— See U. P. Industrial Disputes Act (1947), 
S. 2 (1) (Aug) 1526 
——Ss. 2 (00) and 25-F — Retrenchment — 
Termination of service — Case not covered 
by any exception in S. 2 (oo) — It amounts 
to retrenchment — Non-compliance of Sec- 
tion 25-F — Retrenchment is ab initio void 
(Jul) 1253 B 
—Ss. 2 (00) and 25-F and Sch. 2, Item 3 
— Termination of service found to beil- 
legal — Declaration must follow tbat work- 
man continues in service with consequential 
benefits Qul) 1253 D 
—S. 2 (p) — See also Ibid, S. 18 (1) 
(Dec) 2163 B 


—Ss. 2 (p), 18 — Industrial Disputes 

(Bombay) Rules (1957), R. 62 (2) (b) — 

‘Settlement? — What amounts: to —- Memo- 
tandum of settlement — Signing of 

(Sep) 1660 

——S. 2 (p) — Settlement — Proof — Onus 

` (Dec) 2163 A 

—S. 10 — See Ibid, S. 11 (Mar) 606 

—-S. 10 (4) — Reference — Jurisdiction 


of Labour Court — Tribunal cannot travel 
outside terms of reference (Sep) 1626 A 
-——S. 10-A — See Ibid, S. 33 (1) (®) 
(Oct) 1699 
—Ss. 11, 10, 17-A, 20 — Ex parte award 
— Setting aside of — Tribunal is competent 


— Fact that it is based on evidence is im- 
material ~ Setting aside does not amount 
to review (Mar) 606 


-—S. 15 — See also 
(1) Constitution of India, Art. 136 
(Jul) 1253 A 
(2) Constitution of India, Art. 226 
{May) 946 
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Industrial Disputes Act (conid.) 
——5§. 15 — Dismissal — Reference — 
Charge-sheets vague — Tribunal can allow 
employer to adduce evidence 

(Sep) 1626 B 
——S. 15 — Dismissal — , Reference — 
Charge-sheets not served on employees — 
Tribunal can ask the parties to lead evi- 
dence to enable the Tribunal to decide the 
dispute between them (Sep) 1626 C 
——S. 17 — See Industrial Disputes (Bom- 
bay) Rules (1957), R. 31 (Mar) 599 B 
——S. 17-A — See Ibid, S. 11 (Mar) 606 
——S, 17-A (4) — Award — Commence- 
ment of — Fixation of date —- Matter of 
discretion of Industrial Tribunal — No 
interference unless unreasonable exercise of 
discretion is proved (Oct) 1685 A 
S. 18 — See Ibid, S. 2 (p) 





(Sep) 1660 
——Ss. 18 (1) and 2 (p) — Settlement be- 
tween company and workers — Arrived at 
by vast majority of workers — Refusal by 
small number of workers — Settlement does 
not cease to be just and fair 
(Dec) 2163 B 
——S. 20 — See Ibid, S. 11 (Mar) 606 
—-—S, 25-B (1) and (2) — Continuous ser- 
vice — Scope of sub-sections (1) and (2) is 
different (Jul) 1253 C 
——S, 25-B (2) — Continuous service — 
Workman must have worked for at least 
240 days in one year (Feb) 422 C 
——§. 25-F — See also Ibid, S. 2 (00) 
(Jul) 1253 B, D 


——S, 25-F — Relief of reinstatement in 


services with full back wages — When can 
be granted (Feb) 422 B 
——Ss, 33 (1) (a) and 10-A — Alteration 


in conditions of service pending reference — 


Duty of Tribunal (Oct) 1699 
——S, 33-C (2) — See Constitution of 
India, Art. 226 (Nov) 1862 


——Sch. Il, Item 1 — See Constitution of 
[ndia, Art. 136 (Jul) 1253 A 
——Sch. 2, Item 3 — See also Ibid, S. 2 (00) 

(Jul) 1253 D 





—Sch. 2, Item 3 — Reinstatement — 
Permissibility (Sep) 1595 

Sch. 2, Item 6 — See Constitution of 
India, Art. 226 (Sep) 1640 





Sch. 3, Item 1 — See also Industrial 
Disputes (Bombay) Rules (1957), R. 31 
(Jun) 1088 B 
-——Sch. 3, Item 1 — Wage scale — Revi- 
sion of — Retrospectivity — Propriety of 
(Mar) 599 A 
—Sch, 3, Item 1 — Wage scale — Revi- 
sion of — Retrospectivity — Propriety of 
(Jun) 1088 A 


Industrial Disputes Act (contd.) 
Sch. 3, Hem 2 — Dearness allowance — 
Textile Mills at Poona — Held, dearness 
allowance should be based on Consumer 
Price Index of Poona and not Sholapur 
(Feb) 409 
—Sch. 3, Item 2 — Dearness allowance — 
Correlation with cost of living index — Not 
a universal rule (Mar) 599 C 
— Sch. 3, Item 2 —- Dearness allowance 
— Computation — Mode — Interference 
under Art. 136 of Constitution — Whether 
open (Jun) 1088 C 
—Sch. 3, Item 2 — Dearness allowance 
— Adoption of region-cum-industry basis 
for one unit and linking it with cost of liv- 
ing index in case of other units in same in- 
dustry — Not proper (Oct) 1685 B 
—-Sch. 3, Item 5 — See Payment of Gra- 
tuity Act (39 of 1972), S. 4 (5) 
(Oct) 1685 C 


Industrial Disputes (Bombay) Rules (1957), 
——R. 31 — Scope of — Award — Modi- 
fication of — Permissibility — Exient of 
(Mar) 599 B 
—-R. 31 — Wage scale — Revision of — 
Jurisdiction of Tribunal — Ambit of — 
Award — Corrections under R. 3] — When 
open. (Industrial Disputes Act (14 of 1947), 
Sch. 3, Item 1) (Jun) 10883 B 
——R. 62 (2) (b) — See Industrial Disputes 





Act (1947), S. 2 (p) (Sep) 1660 
Industrial Disputes (Central) Rules (1957), 
——R. 22 — See Industrial Disputes Act 
(1947), S. 11 (Mar) 606 
——R. 24 — See Industrial Disputes Act 
(1947), S. 11 (Mar) 606 


Industries (Development and Regulation) 
Act (65 of 1951), S. 18-AA and S. 18-F — 
Taking over of undertaking without investi- 
gation — Hearing at  pre-decisional stage 
must be given. Decision dated 5-1-1979 
(Delhi), Reversed (Apr) 818 
—~—S. 18-F — See Ibid, S. 18-AA 

(Apr) 818 


Insurance Act (4 of 1938), Pre. — Marine 
insurance — Goods insured by marine in- 
surance policy consigned from Negapattinam 
(Tamil Nadu) to Penang (Malaysia) — 
Goods damaged by sea water by vis major, 
at the time of loading them from boat to 
steamer — Suit for damages against In- 
surance Company — Defence of fraud by 
plaintiff to profit himself by-inflating weight 
and value of consignment — Defence ver- 
sion not proved — Dispute as to size of 
cases containing the goods as well as about . 
the quality in each case — Evidence of 
plaintiff proved unimpeachable and suit 
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Insurance Act (céntd.) : 
decreed. Judgment of Madras High Court, 
Reversed (Aug) 1528 


International Airport Authority Act (43 of 
1971), Pre. — Circular Nos. 17/31/74-Ops., 
D/- 30-8-1974 and 17/31/74-Ops., Dj- 8-4 
1974 not open to challenge (Mar) 597 B 
{nternational Covenant on Civil and Poli- 
fical Rights, Art. 7 — See Public Safety — 
_ Conservation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (1974), 
S. 3 (Apr) 746 


Interpretation of Statutes — See 


‘+ (1) Constitution of India, Art. 22 (5) 
a (Apr) 814 B 
(2) Forward Contracts (Regulation) Act 
(1952), S. 18 (3) (Sep) 1582 


` (3) Income-tax Act (1961), S. 52 (2) 
A (Nov) 1922 A 
: (4) Kerala Essential Articles Control (Tem- 
porary Powers) Act (1962), S. 2 (a) 
(Aug) 1485 
. (5) Tenancy Laws — U. P. Imposition of 
© Ceiling on Land Holdings Act (1961), 
S. 5 (1) and (6), Proviso (b) 
(Mar) 636 
——Ambiguous language — See Motor Vehi- 
cles Act (1939), S. 95 (2) (a) (Dec) 2059 
——External aid — Proceedings of legisla- 
ture — Reference io Income-tax Act (1961), 


S. 52 (2) (Nov) 1922 B 
——Foreign decisions — See Income-tax 
Act (1961), S. 2 (15) (Aug) 1462 C 


——Internal and Marginal Note to section 
— Use of, in interpreting statute 


(Nov) 1922 C 


-——Legislative intent — See Tenancy Laws 
— U. P. Imposition of Ceiling on Land 
Holdings Act (1961), S. 5 (6), Proviso (b). 

: i (Jul) 1274 E 
——Meaning of words — See Sales Tax 
— U. P. Sales Tax Act (1948), S. 3-A (2) 
i (Sep} 1649 B 
—-Meaning of words — Maxim — 
Noscitur a sociis — See Sales Tax — U. P. 
Sales Tax Act (1948), S. 3-A (Dec) 2101 
«——?Particular expression not defined in an 
Act — Its definition in another Act cannot 
be imported into former Act (May) 951 C 
»-——Plain langvage -—- See Sales Tax — 


Central Sales Tax Act (1956), S. 8 (3) (b) 
< (Sep) 1610 
~——Repeal by Implication — See Munici- 


palities — Bombay Provincial Municipal 
Corporations Act (1949), S. 457 (7) and (17) 
; l (Dec) 2022 C 
-—Rule of contemporanea expositio — 
Circulars issued by-Central Board -of Direct 
Taxes — Binding nature (Nov) 1922- D 


: Reversed 


Interpretation of Statutes (contd.) 

——Same words used in different statutes — 
See Tenancy Laws — U. P. Imposition of- 
Ceiling on Land Holdings Act (1961), Sec- 
tion 5 (6), Proviso (b) (ul). 1974 F 
——Social welfare legislation — Construc- 
tion of — Rule of beneficient construction 
should be adopted (Apr) 852 B 
——-Substantive and procedural law -— Sea 
Civil P. C. (1908), S. 11. (Jun) 1143 B 
——Taxing Statutes — See also Income-tax 
Act (1961), S. 256 (Aug) 1524 
——Taxing statutes — Construction — Rule 


as to (Sep) 1656 B 
——Taxing statute — Charging provisions 
and machinery provisions — Rules of con- 
struction (Nov) 1887 C 
——Use of terms of expressions of well 


known legal significance or connotation by 
legislation — Court must interpret them as 
used or understood in popular sense 

' (Jul) 1274 B 
—Welfare Statutes — Interpretation of 


(Feb) 422 A 
Jammu & Kashmir Land Acquisition Rules, 
R. 46 (3) — Applicability — Acquisi- 
tion of land with building — Absence of 


material to indicate market value of pre-- 
perty — Mode of capitalization of return 
which might reasonably be received is per- 
missible (May) 971 


Jammu and Kashmir Public Safety Act 
(6 of 1978) ; 
., See under Public Safety. 


Judicial Officer’s Protection Act (18 .of 
1850), S. 1 — See Contempt of Courts Act 
(1971), S. 2 (D) (Apr) 755 A 


Karnataka Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), S. 4 — See 
Maharashtra Agricultural Produce Marketing 
(Regulation) Act (1964), S. 4 
(Jun) 1127 A 
———S. 5 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 (Jun) 1127 A 
-——S. 6 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S.4 o (Tun) 1127 A 
Karnataka Edible Oil, Edible Oil Seeds and 
Oi] Cakes (Declaration of Stocks) Order 
(1976), Cl. 3 (2) (a) and (b) — See also 
Essential Commodities Act (1955), S. 3 
(Aug) 1468 B 
——Cl. 3 (2) (a) and (b) — Transport of 
Edible Oils etc. on Sunday or Holiday — 
Stock-holder is duty-bound to furnish re- 
quired declaration before commodity leaves 
place of transport. 1979 Cri LJ 977 (Kani), 
+ (Aug) 1468 A 
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Karnataka Sales Tax Act (25 of 1957) . 
See under Sales Tax. 


Karnataka Tax on Entry of Goods into 
Liocal Areas for Consumption, Use or Sale 


therein Act (27 of 1979), Pre. — See Con- 
station of India, Art. 19 (1) (g) 

‘ (Feb) 463 B 
t Pre, — See Constitution of India, Arti- 
tle 304 (a) (Feb) 463 C 
~—Pre. — See Constitution of India, Arti- 
cle 304 (b) (Feb) 463 D 
=—S. 3 — See also Constitution of India, 
Art. 14 (Feb) 463 A 
——S,3 — Whether invalid on ground of 
Vagueness {Feb) 463 E 


Kerala Abkari Act (1 of 1077), S. 12-A 
See 
a Constitution .of India, Art. 19 (1) (g) 
(Nov) 1863 B 
O Constitution of India, Art. 246 
(Nov): 1863 A, C 
+ (3) Constitution of India, Art. 301 
{Nov) 1863 G 
4—5. 12-B — See also 
. (1) Constitution of India, Art. 19 (1) (8) 
(Nov) 1863 B 
` (2) Constitution of India, Art. 246 
(Nov) 1863 A, C 
—S. 14 (e) — See Constitution of India, 
‘Art. 246 (Nov) 1863 D 
=S. 14 (e) and (f) — See 
_@ Constitution of India, Art. 19 (1) (e) 
(Nov) 1863 B 
(2) Constitution of India, Art. 246 
(Nov) 1863 A, C 
i+—§, 17° (f) Ketala Rectified - Spirit 
‘Rules (1972), R. +13 (2), Proviso — Levy of 
excise duty on excess wastage of- alcohol — 
Rule 13 (2), Proviso can be supported in 
‘terms of charging provision S. 17 (f) 
(Nov) 1863 F 


-—§. 68-A — See 
.. (1) Constitution of India, Art. 19 (1) (g) 
(Nov) 1863 B 
Ro, Constitution of India, Art, 246.. 
(Nov) 1863 A, C 
Kerala Agriculturists ‘Debt Relief Act (11 of 
- 1970) 
See under Debt Laws. 
Kerala Essential Articles Control (Tempo- 
rary Powers) Act (3 of 1962), Ss. 2 (a) and 
3 — Kerala Raw Cashewnuts (Procurement 
and Distribution) , Order (1977), Pre. — 
Essential articles Declaration by Stato 
Government of Kerala that cashewnuts was 
an essential article — Validity of 
(Aug) 1485 
_——S. 3 — See Ibid, S. 2 (a) (Aug) 1485 
oe General Sales Tax Act a5 of. gee 
~ See under -Sales Tax. 
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Kerala Raw Cashewurts (Procurement and 
Distribution) Order (1977), Pre. See 
Kerala Essential ei Control (Temporary 
Powers) Act (1962), 5. 2 (a) (Aug) 1485 


Kerala Rectified nee Rules (1972), R. 13 
— See 
(1) Constitution of India, Art. 19 (1) (g) 
_ (Nov) 1863 B 
(2) Constitution of India, Art. 246 
(Nov) 1863 A, C 
——R. 13 (2), Proviso — See Kerala Abkari 


Act (1077), S. 17 (&) (Nov) 1863 F 
—-R. 16 — See 
(1) Constitution of India, Art. 19 (1) (g). 


(Nov) 1863 B 

(2) Constitution of India, Art. 246 
(Nov): 1863 A, Z 

(3) Constitution of India, Art. 265 
(Nov) 1863 B 
—R, 16 (4) — See Constitution of Ina..., 
Art. 246 (Nov) 1863 D 


Land Acquisition Act (1 of 1894), S. 3 (b) 
— Person interested — Who is 
(Apr) 866 C 
——S. 3 (e) — “Company” — ° Food Cor- 
poration of India is a Company within Sec- 
tion 3 els — It is not a Govt. department 
(Oct) 1694 
——S. 6 — Land Acquisition (Companies) 
Rules (1963), R. 4 — Rule 4 is mandatory 
— Acquisition of land for housing society 
— Procedure under R. 4 not followed 
Notification under S. 6 is invalid 
(Apr) 866 B 
——S. 23 — See also J. & K. Land Acquisi- 
tion Rules, R. 46 (3) (May) 971 
S. 23 — Market value — Computation 
(Sep) 1632 
S. 31 — See Constitution of India, Arf- 
cle 133 (1) (a), (b) (Aug) 1482 a 
S. 34 — See also Constitution of India, 
Art. 133 (1) (a), (b) - (Aug) 1482 B 
—S. 34 Interest Waiver of 
Claimants agreeing to reduce compensation 
if paid within stipulated time — Also agree- 
ing not to make further claim — Compensa- 
tion paid in time — They cannot claim inter- 











est on compensation. Civil Rule No. 1151 
of 1969, Dj- 17-3- 1970 (Gauhati), Reversed 
- (May) 969 


Land Acquisition (Companies) Rules (1963), 
R. 4 — See Land Acquisition Act (1894), 
S. 6 (Apr) 866 B 


Letters Patent (Bom.), Cl. 15 | See also 
Civil P. C. (1908), S. 104 (Qct) 1786 A 
— C]. 15 — ‘Judgment’, scope, meaning 
and purport of — Test to determine as to 
when order. passed by trial Judge can ‘be 


. said to be.a ‘judgment’? — Order. refusing to 
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Letters Patent (Bom.) (contd.) 

appoint a receiver or to grant interim in- 
junction is a ‘judgment’ and hence appeal- 
able. AIR 1935 Rang 267 (FB), Overruled; 
L. P. Appeal No. 611 of 1980, D/- 15-1- 
1981 (Bom), Reversed (Oct) 1786 B 


Limitation Act (36 of 1963), S. 5 — See 
(1) Civil P. C. (1908), O. 22, R. 4 


(Nov) 1921 

(2) Criminal P. C. (1974), S. 378 
(Apr) 733 A 
——Arts. 6+ and 65 — Co-sharers in pos- 


session of land do not prescribe title against 
co-sharer not in possession — Nen-participa- 
tion in rent and profits by latter is immate- 
rial (Jan) 77 A 
——Arts. 64. 65 — Adverse possession — 
Proof — Possession must be open and with- 
out ¿ny attempt at concealment -- Not 
necessary, however, that possession must be 
so effective as to bring it to the specific 
knowledge of owner. Judgments of Patna 
High Court dated 17-2-1967 and 30-9-1970, 
Reversed. (Mar) 707 B 


Arts. 64, 65 — Adverse possession — 
Proof — Land in question consisting of a 
portion of tank or land appurtenant thereto 
— Does not mean that adverse possession 
cannot be. proved. Judgments of Patna 
High Court dated 17-2-1967 and 30-9-1970; 
Reversed (Mar) 707 C 
——Art. 65 —See Ibid, Art. 64 

(Jan) 77 A 


Madhya Predesh Accommodation Control 
Act (41 cf 1961) 
See under Houses and Rents. 


Madhya Pradesh Foodstuffs (Civil Supply 
Distribution) Scheme (1981), Cl. 2 — See 
(1) Constitution of India, Art. 14 
(Dec) 2030 G 
(2) Constitution of India, Art. 162 
(Dec) 2030 F 


Madhya Pradesh Foodstuffs (Distribution) 
Control Order (1960), Cl. 2 (a) — See Es- 
sential Commodities Act (1955), S. 3 

; (Nov) 2001 A 


Madras Bhoodan Yagna Act (15 of 1958), 
Ss. 11, 16, 17, 20, 23 — Donation of land to 
Bhoodan Board prior to commencement of 
Act — Not invalid for want of registration 





(Sep) 1664 
——S. 16 — See Ibid, S. 11 (Sep) 1664 
——S. 17 — See Ibid, S. 11 (Sep) 1664 
——S. 20 — See Ibid, S. 11 (Sep) 1664 
:——S, 23 — See Ibid, S. 11 (Sep) 1664 


Maharashtra Agricultural Produce Markering 
(Regniation) Act (20: of 1964), Ss. 4, 5 and 
6 — Maharashtra Agricultural Produce Mar- 


Maharashtr2 Agriculteral Produce Marketing 
Regulation Act (contd.} 
keting (Regulation) Rules, 1967. R. 
Establishment of principal market and 
sidiary market —- Power can be exercised 
from time io time — Rule 5 is not beyond 
rule making authority (Jun) 1127 A 
——Ss. 4 and 5 — Establishment of market 
area — Facilities and conveniences not avail- 
able on date of notification — Effect 
(Qun) 1127 C 
——S. 5 — See Ibid, S. 4 (Sun) 1127 A, C 
——S. 6 — See also Ibid, S. 4 
(Jun) 1127 A 
S. 6 — Maharashtra Agricultural Pro- 
duce Marketing (Regulation) Rules 1967, 
R. 5, Proviso — No distinction is made be- 
tween sale by producer to trader and subse- 
quent sale by trader to trader (Jun) 1127 B 


Maharashtra Agricultural Produce Marketing 
(Regulation) Rules (1967), R. 5 — Sea 
Maharashtra Agricultural Produce Marketing 
(Regulation) Act (1964), S. 4 


5 Seine 
sub- 





(Jun) 1127 A 
——R. 5, Proviso — See Maharashtra Agri- 
cultural Produce Marketing (Regulation) Act 


(1964), S. 6 (Jun) 1127 B 
Malhiarashtra General Clauses Act (1 of 
1604}, S. 14 — See Maharashtra Agricultural 


Produce Marketing (Regulation) Act (1964), 
8.4 | (Jun) 1127 A 
——S. 21 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act (1964), 
S. 4 Qun) 1127 A 


Maharashtra Medical: Practitioners Act (28 of 
1961), S. 17 (5) — The provision is violative 
of Art. 14 (Apr) 796 
Maharashtra Municipalities Act (40: of 1965) 
See under Municipalities. 
Maintenance — Wife — Cruelty — See 
Criminal P. C. (1974), S. 125 (3); Proviso (2) 
. (Nov) 1972 A 
Manual of Standing Orders (Issued by 
Comptroiler and Auditor General), Para 143 
— Amendment in Para 143- by correction 
slip, removing factor of weightage on basis 
of length of service in determination of 
seniority, is valid. 1974 Lab IC 384 (Mad), 


Reversed (Apr) 783 D 
Maxims — Contemporanea exposilio —- See 
Interpretation of Statutes — Rule of con- 


temporanea expositio: (Nov) 1927 D 


Medica Council Act (102 of 1950; Ss. 19, 
19-A and 33 — Regulations of the. Medical 
Council of India, Regns. I and If — Regu- 
lation IJ is directory — Conditions relating 
to minimum qualifyiuy marks for section of 
students to Medical Colleges Executive 
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Medical Council Act (conid.) 
Order completely relaxing such conditions 
in case of S. C. and S. T. candidates — Not 
invalid or unconstitutional. AIR 1981 Madh 
Pra 129, Reversed; AIR 1980 Pat 1 (FB), 
Overruled (Dec) 2045 A 
~—S, 19-A — See Ibid, S. 19 

(Dec) 2045 A 
——S. 33 — See Ibid, S. 19 (Dec) 2045 A 
Medicinal and Toilet Preparations (Excise 
Duties) Act (16 of 1955), S. 19 — See Con- 
stitution of India, Art. 246 (Nov) 1863 D 
Mines and Minerals (Regulation and De-- 
velopment) Act (67 of 1957), S.2 — See 
T. N. Minor Minerals Concession Rules 
(1959), R. 8-C (Mar) 711 A 
——S§, 4-A — See T. N. Minor Minerals 
Concession Rules (1959), R. 8-C 

(Mar) 711 A 
——§. 15 — See also T. N. Minor Minerals 
Concession Rules (1959), R. 8-C 

(Mar) 711 A, B, D, E, F 

-—-S. 15 — Rules under — T. N. Minor 
Mineral Concession Rules (1959), R. 8-C — 
‘Complete prohibition of exploitation of 
black granite by private agencies — R. 8-C 
not ultra vires Sec. 15 on that ground — 
Word ‘regulation’ in S. 15 contemplates ‘pro- 
hibition? —- Prohibiting lease of scarce 
minerals to private agencies is effective 
method of conservation and prudent exploi- 
tation. AIR 1981 Mad 82, Reversed 

(Mar) 711 C 
—S. 17 — See T. N. Minor Mineral Con- 
cession Rules (1959), R. 8-C (Mar) 711 A 
—-S. 18 — See T. N. Minor Mineral Con- 
cession Rules (1959), R. 8-C (Mar) 711 A 
——-S, 30 — Revision in renewal case — 
Not to be rejected on ground of delay — 
Rejection of revision without any special 
reason for condoning delay — Improper. 
Civil Writ Jur. Case No. 592 of 1978 (R), 
D/- 22-3-1980 (Pat), Reversed (Oct) 1734 
Motor Vehicles Act (4 of 1939), S. 68-C — 
See also Constitution of India, Art. 136 


(Sep) 1636 
——Ss. 68-C and 68-D — Objections to 
scheme framed under S. 68-C — Compa- 


rison between quality of service offered under 
the scheme and past performance of existing 
private operators is not ruled out. Civil 
Misc. Peta No. 4376/69, D/- 8-8-1980 (AID, 
Reversed (Mar) 660 A 
Ss. 68-C and 68-D — Objections of 
“personal nature” to scheme framed under 
S. 68-C — Admissibility of (Mar) 660 B 
—Ss. 68-C and 68-D and 68-I — U.P. 
Motor Vehicles Rules under S. 68-I, Rr. 7 
(2), (4) and 5 (5) — Hearing of objections 
to scheme framed under S. 68-C — Proce- 





Motor Vehicles Act (contd.) 
dure — Refusal to issue summons tọ wit- 
nesses or letters of request for producing 
evidence — Not open to challenge 
(Mar) 66) C 
——S. 68-D — See Ibid, S. 68-C 
(Mar) 660 A, B,C 


——S. 68-F — Permits to private operators 
— Curtailment of permits of some operators 
— Validity (Sep) 1639 


——S. 68-F -(1-C) — Scope of — Grant of 
permit to person other than Corporation — 
When open. Civil Misc. Writ No. Nil of 
1979, D/- 3-12-1979 (All), Reversed 

(Feb) 516 

——S. 68-I — See Ibid, S. 68-C 
(Mar) 660 C 
——S. 95 (2) (a) — Expression “any on? 
accident” in S. 95 (2) — It admits of two 
meanings and signifies as many accidents as 
number of persons injured in an accident — 
Limit of compensation of Rs. 20,000/- ex- 
tends to each claimant. AIR 1976 Kant 146 
(Pt. C) and 1975 Acc CJ 177 (Ori), Over- 
ruled (Dec) 2059 

MUNICIPALITIES 


—Bombay Provincial Municipal Corporations 
Act (59 of 1949), Ss. 127, 149 — Poona 
Municipal Corporation -Octroi Rules (1963), 
R. 5 (8) — Exemption from octroi — Ex- 
emption granted to other units not proved 
to be without any demarcation by Corpora- 
tion under R. 5 (8) — Refusal of exemption 
to units in undemarcated estate — Art. 14 
not violated (Dec) 2022 B 
~——S. 127 (2) — See also Ibid, S. 457 (7) 
and (17) (Dec) 2022 C 


~—Ss. 127 (2), 149, Sch. Chap. 8, R. 62-B 
— Poona Municipal Corporation Octroi 
Rules (1963), R. 5 (8), Proviso (since repeal- 
ed) — Exemption from octroi — Industrial 
estate — Demarcation under Bombay Towa 
Planning Act — Not a demarcation for pur- 
poses of R. 5 (8) (ec) 2022 A 
——Ss. 127 (2), 149 — Poona Municipal Cor- 
poration Octroi Rules (1963), Rule 5 (8) 
Proviso — Repeal of Rule 5 (8) — Units not 
at all granted exemption from octroi under 
Rule 5 (8) — Benefit of proviso cannot be 


claimed by such units (Dec) 2022 D 
—S. 149 — See 
(1) Ibid, S. 127 (Dec) 2022 B 
(2) Ibid, S. 127 (2) (Dec) 2022 A 
(3) Ibid, S. 457 (7) and (17) (Dec) 2022C 


——S. 454 — See Ibid, S. 457 (7) and (17) 
(Dec) 2022 C 
—Ss, 457 (7) and (17), 454, 127 (2), 149, 
Sch. Chap. 8, R. 62-B — Poona Municipal 
Corporation Octroi Rules (1963), R. 5 (8) — 
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Municipalities — Bombay Provincial Munici- 
pal Corporations Act (contd.) 
Promulgation of R. 5 (8) — Rule 62-B Te- 
pealed by necessary implication 
(Dec) 2022 C 
——Sch. Chap. 8, R. 62-B — See 
` (1) Ibid, S. 127 (2) (Dec) 2022 A 
(2) Ibid, S. 457 (7) and (17) (Dec) 2022 C 
—Delhi Municipal Corporation Act (66 of 
1957), S. 178 — Terminal tax — Levy of — 
Pre-requisites. AIR 1979 Delhi 144, Reversed 
(May) 991 A 
—-S. “312 — See Ibid, S. 313. (Mar) 653B 
—-—Ss. 313 and 312 — Application for sanc- 
tion of lay out — Applicant filing revised lay 
out plan — Applicant can invoke S. 313 (3). 
1974 Rajdhani LR 132, Reversed 
(Mar) 653 B 
——S. 313 (3) — Application for sanction of 
lay out — Standing Committee failing to 
consider application — Sanction cannot be 
deemed to be granted, ILR (1970) 1 Delhi 66, 
Overruled; 1974 Rajdhani LR 132, Reversed 
' (Mar) 653 A 
—Maharashtra Municipalities Act (40 of 
1965), Ss. 16 (1) (a) and 51 (2) — Election of 
President of Municipal Council — Disqualifi- 
cation for having been convicted —- Period 
of disqualification reduced by Govt. sub- 
sequent to election — Election has to be set 


aside - f (Feb) 483 
miki 51 (2) — See Ibid, S. 16 (1) (a) 
(Feb) 483 


Apoda Municipal Coon Octroi Rules 
(1963), R. 5 (8) — See 

(1) Municipalities — 

Municipal Corporations 


Bombay Provincial 
Act (1949), 


S. 127 (Dec) 2022 B 
(2) Municipalities — Bombay Provincial 
Municipal Corporations Act (1949), 


S. 457 (7) and (17) (Dec) 2022 C 
—Punjab Municipal Act (3 of 1911), S. 5 (3) 
— Punjab Delimitation of Wards òf Munici- 
palities Rules (1972), Rr. 4 and 6 — Re- 
constitution of municipality — Division of 
reconstituted municipality into new wards 
necessary before election (Jun) 1173 
——S. 238 (1) — See also Constitution of 
India Art. 226 (Jan) 136 B 
—-—S. 238 (1) — Supersession of Municipal 
Committee — Opportunity should be given 
to Committee before an order is passed. Judg- 
ment in Civil Writ Petn. No. -404 of 1980, 
P 9- BHA 78- (Delhi), Reversed (Jan) 136 A 


kisii Jaw — Maintenance — Divorced 
wife — See'Criminal P. C. (1974), S. 125 (1), 
Expln. Ci: (b) (Jul) 1243 
—-—Maintenance — Wife — See Criminal 
P. C. dace S. 125 6), Proviso 2- 

- (Nov) 1972 A 


Muslim Law (contd.) . wo 
Waqf — Private trust of charitable nature 
is recognised under the Mahomedan law .: 
(Apr) 798.B 
National Security Act (65 of 1986) 
See’ under Public Safety. 





Natural justice — Opportunity of hearing — 
See Aviation Research Centre (Technical) 
Services Rules More R. 6 (2) 

(Aug) 1495 F 


Official Secrets Act (19 of 1923), S. 14 —- 
Scope — Section does not deprive right of 
accused under Cr. P. C. to get copies ‘df 
Statements of witnesses, documents, etc. (1974) 
1 Cal HC (N) 325, Reversed. AIR 1970 Cal’ 
535 and AIR 1969 Cal 535, Overruled 

(May) ‘917 


Orissa Hindu Religious Endowments Act 
(4 of 1939), S. 62 (2) — See Hindu law — 
Religious endowments (Apr) 798 A 


PANCHAYATS 


—Gujarat Panchayats Act (6 of 1962), S. 203 
— Whether Panchayat service constituted 
under the Act is a civil service of the State 

. (Jan) 53 A 
——Ss, 203, 206 — Whether under the un- 
amended Act there was' common centralised 
Panchayat service (Jan) 53 B 
——S. 206 — See Ibid, s. 203 (Jan) 53 B 


Payment of Bonus Act (21 of 1965), S. 2 
(21) (i) — Retaining allowance paid to work- 
men of seasonal establishment during off- 
season — It comes within substantive. portion 
of ‘salary or wage’ in S. 2 (21) — It does not 
fall within purview of exclusionary Cl. (i) of 
S. 2 (21) (May) 905 


S. 32 (iv) — Local authority — Includes 
Delhi Development Authority — Its emplo+ 
yees are not entitled to bonus — ILR (1980) 
1 Delhi 29 : 1979 Lab IC NOC 165, Re 
versed (May) 951 A 


Payment of Gratuity Act (39 of 1972), Ss. 2 
(c), 4 (1) — Expression “continuous service” 
occurring in S. 2 (c) — Construction of. 1978, 
Lab IC 809 (Ker), Overruled (Apr) 852 A 
~———S. 4 (1) — See Ibid, S. 2 (c) 
(Apr) 852 A 
——Ss. 4 (5), 5 — Word “award” occurring 
in S. 4 (5) — .Nat-restricted to existing 
awards but contemplates fresh awards also 
(Oct) 1685 C 
——S. 5 — See Ibid, S. 4 (5) (Oct) 1685 C 
——S. 14 — See Burmah Shell (Acquisition 
of veces ane in „Tndia) Act (1976), S. 10 
an *‘Gan) 212 B 
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Penal Code (45 of 1860), S. 21, Cl. (12) — 
Public servant — Definition of — Does not 
include Civil servant working on deputation 
with co-operative society’ — Sanction under 
S. 197, Cr. P. C. not necessary for his pro- 
secution (Jul) 1395 


` =——Ss. 30, 465, 467, 471 — Certificates which 
the accused was found to have forged to get 
admission in a college not valuable security 
— Conviction under S. 471 read with S. 467 
changed to one under S. 471 read with Sec- 
tion 465 (Jan) 80 
——Ss. 30, 465, 467, 471 — Valuable secu- 


tity — Meaning of (Jan) 297 
~S. 34 — See 
(1) Ibid, S. 300 (Mar) 648 B 
(2) Ibid, S. 420 (Feb) 476 
(3) Arms Act (1959), S. 37 (Nov) 2008 (1) 


=S, 53 — See also Ibid, S. 304, Part I 


(Sep) 1638 
——Ss. 53 and 302 — Sentence — Com- 
mutation of — Petitioner only 17 years of 


age when offence was committed — Sentence 
of death commuted to life imprisonment in 
consideration of his extreme young age 
(Nov) 2009 (1) 
S. 76, Illus. (a) — Applicability of 
(Nov) 1917 A 
S. 100 — See Ibid, S. 300 (Jul) 1379 
——S. 109 — See . 
(1) Constitution of India, Art. 136 


(Apr) 721 B 
(2) Prevention of Corruption Act (1947), 
S. 5 (2) (Apr) 721 A 


——S. 114 — See Ibid, S. 193 

(Aug) 1417 A 
S. 120-B — Offence under — Evidence 
and proof (Jun) 1062 B 
~-—S§. 120-B — Customs Act (1962), S. 135 
~~ ‘Defence of India Rules (1962), R. 126-P 
(2) (ii) and (iv) — Sentence —- Offence under 
S. 120-B of Penal Code read with S. 135 of 
Customs Act and R. 126-P (2) of Defence of 
India Rules — Offence jeopardises economy 
of country — Light view of the offence — 
Not to be taken — Delay in trial, notwith- 


standing (Sep) 1675 D 
~——Ss_ 141, 149, 326 — With the aid of Sec- 
tion 149 — Clear finding as to common 
object of assembly is the pre-condition 
(Jul) 1219 
————S. 149 — See also 
. (1) Ibid, S. 141 ; (Jul) 1219 
(2) Ibid, S. 300 (Mar) 648 B; (Jul) 1379 
(3) Ibid, S. 324. : (Jul) 1240 


.(4) Constitution of India, Art. 136 

(Mar) 650 
Ss. 149-and 300 — Charge of murder — 
Orly interested prosecution witnesses incul- 
pating accused — Absence of corroboration 





Penal Code (contd.) 

from reliable sources — Testimony of re- 
maining prosecution witness based on hearsay 
— Testimony of such witness liable to be ex- 
cluded (ul) 1223 D 
—Ss. 149, 300 — Murder committed by 
by accused after dragging victim out of a 
house and carrying him away to a chowk — 
One of them member of unlawful assembly 
till deceased was dragged out of the house 
— He cannot be convicted for murder with 
aid of S. 149 (Gul) 1223 E 
——S. 165-A — See Ibid, S. 214 (Oct) 1735 
Ss. 193, 467, 114 — Accused abetting 
offence of forgery — Forged document not 
put in evidence against him in redemption 
suit against him — Section 193 not attracted 
— Complaint by Court as envisaged by Sec- 
tion 195 (1) (b), Cr. P. C. — Not necessary 
for prosecuting him under Ss. 67, read with 
S. 114. Cr. A. 324 and 335 of 1973, dated 
19-4-1974 (Kant), Partly Reversed; AIR 1923 
Bom 105, Overruled (Aug) 1417 A 


——Ss. 214, 165-A — Conviction under Sec- 
tion 214 — Validity. Cr. A. No. 181 of 
1 D/- 3-2-1972 (Madh Pra), Reversed 





{Oct) 1735 
ss. 299-300 — See also Evidence Act 
(1872), S. 3 ; (May) 897.A 


—Ss. 299-300, Exception UH — Murder -—~ 
Exception — Burden is on accused to estab- 
lish circumstances which would bring his case 
within any exception (Mar) 617 D 
——S. 300 — See also : 
{1} Ibid, S. 149 
(2) Ibid, S. 302 
. (3) Ibid, S. 304, Part II 
- (4) Evidence Act. (1872), S. 3 
(Feb) 376 A; (Mar) 697 A; 
(Apr) 738 ‘A: (Jun) 1163; 
(Jul) 1230 B, C; (ul) 1390 B 
——S. 300 — Murder — Appreciation of 
evidence — Statements of only eye-witness 
removed from scene of occurrence in un- 
conscious state, recorded soon after recovery 
of consciousness, confined only to question 
put up by Magistrate — Failure on his part 
to mention overt acts attributed to assailante 
does not detract from his credibility 
(Mar) 648 A 
—S. 300 read with Ss. 34 and 149 — 
Murder — Act done by several persons in 
furtherance of common intention — Instance 
(Mar) 648 B 
Ss. 300, 302 — Murder — Corpus delicti 
not found — Conviction can still be based 
on circumstantial evidence (Apr) 738 B 
S. 300 — Murder conviclion — High 
Court setting it aside -by- ignoring ‘relevant 
evidence and drawing. on conjecture and dis- 


(Jul) 1223 C, D; E 
(Jun) 1167 B 
(Mar) 642 
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carding evidence of recovery of incriminating 
articles —- Decision of High Court set aside. 
Criminal Appeal No. 1044 of 1974, DJ- 2-4- 
1975 (Punj & Har), Reversed (May) 1021 C 


Ss. 300, 302 — Murder — Accused 
giving blow on head of deceased — 5 inju- 
ries suffered by deceased on head region — 
Each injury caused by blow intended to kill 
— Conviction of accused for murder — 
Valid (Jun) 1167 B 
S. 300 — Charge of murder — Ap- 
preciation of evidence — Wiiness testifying 
that he identified accused in light of torch 
with him — Corroborated by direct testi- 
mony of eye-witnesses — Version of witness 
could not be discarded merely on ground 
that there was no mention of torch in FIR 

(Jul) 1217 
-——S. 300 — Charge of murder — Apprecia- 
tion of evidence — Prosecution witnesses 
interested in deceased and making improve- 
ments in material particulars — Reliance 
could not be placed on testimony of such 
witnesses (Jul) 1223 A 


——S. 300 — Charge of murder — Testimony 
of independent witness, police patil, showing 
that names of accused were mentioned to 
him as assailants of deceased while beating 
of deceased was in progress — Information 
conveyed to such witness admissible as res 
gestae — Such testimony corroborating other 
evidence supporting culpability of accused — 
Accused could be said to be guilty of offences 

(Jul) 1223 B 
——S. 300 — Charge of murder — Prosecu- 
tion witness inculpating an accused — Name 
of accused absent from staiement made to 
police by witness — Testimony of witness 
could not be relied on (Jul) 1223 C 
-——S. 300 — Charge .of murder — Evidence 








of eye-witnesses cannot be rejected only on ~- 


the ground that they did not intervene to 
save the deceased (Jul) 1227 
S. 300 — Murder trial — Eye-witness — 
Name not mentioned in F. I.R. — Apprecia- 
tion of evidence (Jul) 1241 B 
——Ss. 300, 302, 307, 149, 100 — Offences 
under — Proof (Jul) 1379 
——S, 300 — Murder — Dying declaration 
— Reliance on (Sep) 1578 A 
——S. 300 — Murder — Appreciation of 
evidence — Inconsistency between ocular and 
medical evidence — Conviction cannot be 
based on such evidence (Sep) 1578 B 
——S. 300 — Murder case — Part of pro- 
secution story as told by alleged eye-witnesses, 
doubtful —- Rest of the story told by those 
eye-witnesses must be examined carefully 
before it can be relied on (Sep) 1579 A 





‘Penal Code (contd.) 
——S. 300 — Evidence Act (1872), S. 45 — 
Murder case — Evidence (Sep) 1579 B 


——S. 300 — Absence of proof of motive 
— Effect (Oct) 1740 A 
——S. 300 — Charge of murder of wife by 
gun shot — Theory of accidental firing dis- 
proved — Acquittal, held, liable to be set 
aside. Cr. App. No. 704 of 1968, D/- 25-10- 
1971 (Madh Pra), Reversed (Oct) 1740 B 


——S. 300 — Evidence Act (1872), S. 3 — 
Charge of murder against police officers — 
Appreciation of evidence — Conviction for 
murder if could be founded on evidence led 
by prosecution {Nov) 1917 B 
—Ss. 300, Cl. Thirdly, 300 Exception 4, 302 
and 304 Part II — Assault in heat of 
moment and without premeditation — Case 
would be covered by Exception 4 of S. 300 
— Cl. Thirdly of Section 300 would not 


apply. ‘Decision of Punjab and Haryana 
High Court Reversed (Aug) 1552 
— Ss. 300, Thirdly lus. (c) 302, 304 


Part II — Case not coming under Sec. 300, 
Thirdly — Effect — Sentence — Criminal 
Appeal No. 664 of 1980, D/- 8-9-1980 (Bom), 
Partly Reversed (Aug) 1441 


—S. 302 — See also 
(1) Ibid, S. 53 
(2) Ibid, S. 300 


(Nov) 2009 (1) 
(Apr) 738 B; 
(Jul) 1379" ` 
(3) Ibid, S. 300, Cl. Thirdly Exception 4 
(Aug) 1552 
{5) Ibid, S. 300, Thirdly lus. (c) 
(Aug) 1441 
(6) Constitution of India, Art. 136 
(Mar) 650; (May) 925 B 
(7) Criminal P. C. (1974), S. 378 
. (Apr) 733 B 
(8) Criminal P. C. (1974), S. 386 
‘(Mar) 645 
(9) Evidence Act (1872), S. 3 
Apr) 738 A; (May) 942; 
(Jun) 1161 
(10) Haryana Children Act (14 of 1974), 
S. 2 (d) (Dec) 2037 
—S. 302 — Murder charge — Circum- 
stantial evidence — Appreciation of 
(Feb) 363 
—-S. 302 — Body of deceased showing that 
two shots must have ‘been fired at him from 
two different guns — Doubt as to whether 
fatal shot was fired by accused — Held High 
Court was right in reducing the death 
sentence ‘to life imprisonment (Feb) 376 B 
—S. 302 — ‘Sentence — Rule as to 
{Apr) 764 A 
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———S. 302 — Murder — Sentence considera- 


tion (May) 911 D 
—-S. 302 — Murder. — Appeal against ac- 
quittal — Evaluation of evidence by trial 


Court not suffering from illegality, manifest 
error or perversily — Two views of evidence 


reasonably possible — High Court is not 
entitled on that ground to reverse acquittal 
order (May) 950 


———-§, 302 — Murder — Sentence — Sole 
eye-witness a five year old child of deceased 
— Accused about 21 years of age a servant 
of family of deceased — Been in jail for ten 
long years — Sentence of death aliered to 
one of imprisonment for life Gun) 1122 


-——S, 302 — Murder — Death sentence — 
Mitigating circumstances —- Murder of Amin, 
a Govt. servant, for effecting sale of lands 
of accused in discharge of his ministerial 





duty (Jun) 1160 
S. 302 — Murder —- Testimony of eye: 
witnesses — Discrepancies therein, minor — 


It cannot go to the root of prosecution story 

(Jun) 1167 A 
~~—§s. 302, 449: — Sentence under — Pro- 
priety (Jun) 1171 
——S. 302 — Conviction for murder — 
Sentence of death — Special reasons must be 
given — Fact of murder being Terrific is not 
adequate reason — See Criminal P. C. (1974), 
S. 354 (3) (Jul) 1220 


——S. 302 — Murder — Sentence 
(Aug): 1442 C 


-———-5. 302 — Death sentence. — Double 
murder of young children committed in pro- 
fessional manner by iwo. accused — Death 
sentence upheld (Sep) 1572 
——S. 302 — Sentence — Murders by ac- 
cused of his brother’s wife and nephew — 
Murder’ committed: under. sudden impulse in. 
grave fit of rage — In-ends of justice, death 
sentence commuted into imprisonment for life. 
1980 Cri LJ NOC 86 (Madh Pra) (Pt: B), 
Reversed: (Oct) 1710 
——S, 302 — Murder case — Conviction on 
basis of judicial and extra-judicial confessions: 
— Both confessions found. rejectable. by High 
Court — Acquittal of accused by it is- pro- 
per 
——-Ss. 304, Part I, 53: — Sentence — Re- 
duced’ to imprisonment already undergone 


(eighteen months) as accused. was raw. youth. 


of 19 years. (Sep): 163% 
——S§, 304, Part If — See also. 
(1) Ibid;. S. 300, Cl Thirdly 

(2) Ibid, S: 300; Thirdly: Ius. (c) - 
(Aug) 1441 


(Noy) 2007° 


(Aug): 1552: 
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Ss. 304; Part I, 300 — Quarrel between 
accused and victim — Accused incensed by 
Situation, giving blow on vulnerable part of 
victim’s body resulting in his death — 
Offence falls under S. 304, Part If and not 








under S. 300 (Mar) 642 
S. 307 — See also 

(1) Ibid, S, 300 (Jul) 1379: 

(2) Ibid, S. 324 (Jul) 1240 





Ss. 307 and 309 — Conviction under of 
a desolate woman jumping into a well with 
her two children — Release on admonition 
for offence under S. 309 but imprisonment 
for offence under S. 307 — Distinction is 
without valid reasons — Accused released on 
admonition for both offences 

(Oct) 1776 (2) 
——S. 309 — See Ibid, S. 307 

(Oct). 1776 (2) 
——S. 324 — See also Criminal P. C. (1974). 
S. 320- (2), (5) (Nov) 2008 (3) 


——Ss. 324, 307, 149 — Quarrel between 
college students — All accused within age 
group of 19-20- years — Conviction under 


-S. 307 read with S. 149. altered to conviction. 


under S: 324. — Permission to compound’ 
offence accepted. in view of happy relation- 
ship established in student community 
(Jul) 1240 
——S. 325 — See’ 
(1) Criminal P. C. (1974); S, 320: 
(Oct) 1775 (2). 
(2) Criminal P. C. (1974): S. 320 (2), (5) 
(Nov) 2008 (3) 
——S. 326 — See Ibid, S. 141 


; (Jul). 1219 
——S. 376 — Sentence — Fixation: of quan- 
tum — Relevant consideraticn (Fan) 39 


——S. 376 — Rape — Absence of corrobora- 
tive evidence. or absence: of injuries on per- 
son: of victim not fatal in each case 
(Jan) 96 B 
——S: 376 — Prosecution of accused. per- 
sons under — Delay. in lodging F. I. R. re- 
asonably explained — Victim, below 16 years 
of age — Question: of consent did not arise 
(Feb) 361 A 
S: 376 — Rape — Absence of corrobora- 
tive evidence: or absence of injuries on per- 
son of victim not fatal in each case 
(Feb) 559 B 





——S; 392 — See 
(1) Arms Act (1959) S 37 
(Nov) 2008 (1) 
(2): Criminal: P. C. (£974, S. 432 
(Mar). 644 
——S. 395 — See Evidence. Act (1872), S. 3 
(Jul) 1388 
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—-§, 396 — Dacoity — Proof — Evidence 
disclosing commission of offence by accused 
— No other view of the evidence possible —- 
Conviction sustained (Mar) 612 





—S. 396 — Dacoity with murder — Ap- 


1977 Cri LJ NOC 80 
(Tul) 1392 


preciation of evidence. 
(Pat), Reversed 
——S. 397 — See 
“ (1) Arms Act (1959), S. 37 

(Nov) 2008 (1) 
` (2) Criminal P. C. (1974), S. 432 

(Mar) 644 

—S. 406 — W. B. Board of Secondary 
Education Act (5 of 1963), Ss. 27, 45 — Mis- 
appropriation of Provident Fund money of 
school — Absence of statutory rules is no 
ground to quash proceedings. (1974) 1 Cal 
HN 481, Reversed (Jan) 81 
+—S, 409 — Conviction for misappropria- 
tion — Essentials to be proved (Sep) 1646 


——S. 420 read with S. 34 — One of the 
partners procuring goods by practising fraud 
on complainant — Absence of evidence that 
another partner had any knowledge of this 
state of affairs — Goods stored in room 
hired by them — Not by itself sufficient to 
convict another partner under S. 420 read 
with S. 34. Decision of Bombay H. C., Re- 


versed (Feb) 476 
——S. 449 — See Ibid, S. 302 (Jun) 1171 
—S. 452 — See Constitution of India, 
Art. 136 (Nov) 2008 (2) 


— S. 465 — See Ibid, S. 30. 
(Jan) 80; 297 
~—S. 467 — See 
(1) Ibid, S. 30 ` 
i: (2) Ibid, S. 193 
—S, 471 — See Ibid, S. 30 
——S. 477-A —'See 
(1) Constitution of India, Art. 136 i 
(Apr) 721 B 


(Jan) 80; 297 
(Aug) 1417 A 
(Jan) 80; 297 


(2) Prevention of Corruption Act (1947), 
S. 5 (2) (Apr) TEA 


-——Ss. 499, 500 — Defamation — Publica- 
tion of news items by newspapers — Journa- 
lists do not enjoy any special privilege 

` (Aug) 1514 B 
——Ss. 499 Ninth Exception and 500 — De- 
famation — Prosecution of newspaper editor 
— Availability of protection under Excep- 


tion 9. 1979 Cri LJ 1494 (Madh Pra), Re- 
versed (Aug) 1514 A 
——S. 500 — See 


`: (1) Ibid, S. 499 (Aug) 1514 B 
(2) Ibid, S. 499, Expln. 9 (Aug) 1514 A 
Poona Municipal Corporation Octroi Rules 
(1963) “og a A ; 

See under ‘Municipalities. - - 


Precedents — See Constitution of India, 
Art. 136 (Nov) 1956 
——Rule of stare decisis — Applicability — 
See Constitution of India, Art. 31-A 

(Jan) 271 B 


Prevention of Blackmarkefing and Mainten- 
ance of Supplies of Essential Commodities 
Act (7 of 1880) 

See under Public Safety. 


Prevention of Corruption Act (2 of 1947), 
S. 4 (1) — Presumption under — Statement 
of accused recorded under S. 313, Criminal 
P. C. that currency notes were thrust in his 
pocket — Not by itself sufficient to raise 


presumption. Cr. A. No. 223 of 1978 (Pat), 
Reversed (Jul) 1235 
-———S. 5 (1), ©), (2) — See Ibid, S. 6 : 

(Jan) 20 


~——S. 5 (1) (d) read with S. 5-(2) — Offence 
under — Prosecution for —- Non-compliance 
with R. 16.38 of Punjab Police Rules —- Ac- 
quittal of accused by High Court on such 
ground — Not permitted. Cri. Appeal No. 
396 of 1972, DJ- 21-11-1973 (Punj & Har), 
Reversed (May) . 1007 

—-—S. 5 (1) (e) — See Ibid, S. 5 (2) 
(Jun) 1186 A, B 

——S. 5 (2) — See also 

(1) Ibid, S. 5 (1) @ (May) 1007 

(2) Constitution of India, Art. 136 
(Apr) 721 B 
+—S. 5 (2) — Penal Code (1860), Ss. 477-As 
109 — Conviction under — Evidence — 
Proof — Sufficiency (Apr) 721 A 


——S. 5 (2) read with S. 5 (1) (e) — Public 
servant — Possession of assets dispropor- 
tionate to income — Failure to account — 
Liable to be convicted —- Prosecution need 
not disprove all possible sources of his income 

(Jun) 1186 A 
~—S. 5 (2) read with S. 5 (1) (e) — Accused 
found having disproportionate assets in bis 
possession — His duty to account satisfac- 
torily for such possession — Extent of proef 

(Jun) 1186 B 


——Ss. 6, 5 (1) (c) and 5 (2) — Government 


of India (Allocation of Business) Rules 1961, 
Entry 32-A — Prosecution of employee of 
Zoological Survey of India — High Court 
holding ihat sanction was not proper — Su- 
preme Court refused to interfere (Jan) 20 


Prevention of Food Adulteration Act (37 of 
1954), S. 2 (i) (b) — See Prevention of Food - 
Adulteration Rules (1955), App B., Para- 
graph A-17.11 (Gan) 175 A 
—-—S. 7 — See Prevention of Food Adultera-. 


-tion Rules stares one B, Item A 05. 06 


Gul) 1233 
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Prevention of Food “ Aduiteration Act (contd) 
~——S. 13 (3) — See also Ibid, S. 16 
(Jul) 1387 
—-—S. 13 (3) — Sample of ‘Dal Biji analysed 
by Central Food Laboratory three years 
after it was taken — Effect | (Mar) 611 
——S, 16 — See also 
(1) Constitution of India, Art. 136 
(Jan) 175 B 
“Q) Criminal P. C. (1974), S. 397 (1) 
' (Jun) 1169 A 
~——S. 16 — Prosecution under the Act — 
Supreme Court ordering retrial — Plea that 
long time elapsed since prosecution and re- 
trial would cause hardship to accused — Not 
entertained (Jun) 1169 B 
+—Ss. 16, 13 (3) — Conviction of accused 
on basis of report of Public Analyst by ex- 
cluding from consideration certificate of 
Director, Central Food Laboratory on ground 
of.tampering of seal on container of sample 
— : Validity. Decision of Madhya Pradesh 
High Court, Reversed (Jul) 1387 


S. 16 (1) (a) (i) — See also Preservation 
of Food Adulteration Rules (1955), App. B, 
Jtems A, 05.06 (Jul) 1233 
-—S. 16 (1) (a) (i), Proviso — Sale of 
adulterated milk — Percentage of deficiency 
0.4% in fat contents — Accused, old man 
dnd suffering from asthama, having clean 
past record — Fit case to award sentence 
lower than ‘the minimum prescribed 
ce (Oct) . 1723 


—Ss. 16 (1) (a) and 20-AA — ConViction 

for sale of adulterated food — Sentence 
(Qct) 1776 (1) 

=s. 20-AA — See Ibid, S. 16 '`(1) (a) 

j (Oct) 1776 (1) 

Prevention of Food Adulteration Rules (1955), 


App. B, Items A.05.06 and A.05.06.01 — 
Conviction for selling adulterated ‘Dalchini’ 





=r Public Analyst examining sample. by 
applying only microscopic test — Conviction 
is liable to be set aside. 1979 All LJ 1208, 


Reversed Gul) 1233 
Appendix B, liem A 05.06.01 — See 
Ibid, App. B, Item A 05.06 (Jul) 1233 
——App. B, Para A-17.J1 — Gingelly Oil 
— Sample properly sealed — Increase in 
Free Fatty Acid contents not to be readily 
inferred — Criminal Appeal No. 657 of 1970, 
Ð/- 10-1-1972 (Mad), Reversed . 

(Jan) 175 A 


Prisons Act (9 of 1894), Pre. — See Constitu- 
tion of India, Art. 32 (Oct) 1767 





——S. 56 — See Constitution of India, Arti- ` 


cle 21 (May) 939 C 
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Prize Chits and Money Circulating Schemes 
(Banning) Act oF Ae 1978), Pre. — Act is not 
ultra vires Art. 19 (1)'(£) and (g) and Arti- 
cle 14 of the A (Feb) 504 A 
Pre. — Act is not ultra vires Parliament 
on ground that in pith and substance it falls 
in. the State List (Feb) 504 C 
—~—S, 11 — Categories exempted do not 
spell out discriminatory treatment —- Section 
is not violative of Art, 14 (Feb) 504 B 
Probation of Offenders Act (20 of 1958), 3. 4 
— See also 
(1) Criminal P. C. (1974), S. 360 
(Mar) 643 
(2) Prevention of Food Adulteration Act 
(1954), S. 16 (1) (a) (Oct) 1776 (1) 
——S. 4 — Applicability — Accused a 
mature person convicted for smuggling large 
quantity of gold — Held, not entitled to 
benefit under S. 4. Cr. A. 504 of 1972, DJ- 
16-6-1973 (Bom), Reversed (May) 927 
Provincial Insolvency Act (5 of 1920), S. 46 
See Companies Act (1956), S. 529 





(Aug) 1483 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), S. 1 — Delbi 


Rent Control Act (1958), Ss. 3 (a), 14 and 
25-B — Premises Act overrides provisions of 
Rent Act (Mar) 670 B 
——-S..2 — Slum Areas (Improvement and 
Clearance) Act (1956), S. 19 — Premises Act 
overrides Slums Act (Mar) 670 C 





S. 2 (2) (2). — Definition of ‘“unauth- 
orised occupation” — Interpretation — Rel- 
evant factor (Mar) 670 A 


PUBLIC SAFETY 
—Conseryation of Foreign Exchange 
Prevention of : Smuggling Activities 
(52 of 1974), S. 3 — See also 

(1) Ibid, S. 8 (b) (Sep) 1641 A 

- (2) Constitution of India, Art. 22 (5) 
(Jan) 28; (Sep) 1621 B, C; D 

(3) Constitution of India, Art. 226 

(Nov) 2005 B 
s. 3 — Delay in supplying of copies of 
documents to detenu — Effect . (Feb) 436 A 
——S. 3 — Delay in supplying material for 
making representation against detention —- 
Effect (Feb) 436 B 
Ss. 3, 5 — Right of detenu to have inter- 
view with Jawyer and family members —- 
Conditions of Detention Order D/- 23-8-1975, 
issued by Delhi Administration Clause 3 (b) 


and 
Act 








(i) and (i) — Sub-clauses (i) and (ii) of 
Cl. (b) are violative of Arts. 14 and 21 

- (Apr) 746 
——S. 3 — Detention — Representation 


made by detéha must be considered within 
reasonable time — Delay invalidates deten- 
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Public Safety — Conservation of Foreign Ex- 
change and Prevention of Suruggting Activi- 
tics Act (contd.) 


tion. W. P. No. 6343 of 1980, D;- 30-1-1981 
(Ali). Reversed (Jun) 1126 B 
-----§s, 3 and 8 — Constitution of India, 
Art. 166 — Detention under Act — Re- 
presentation by Detenu — Disposal of 

(Sep) 164] R 


—-S, 3 (1) — See also 
(1) Constitution of India, Art. 22 (5) 
(Jun) 1191 A 
(2) Constitution of India, Art, 136 


(Dec) 2238 
—~—S. 3 (1) — Service of grounds of deten- 
tion — Is complete only when grounds of 


detention are accompanied by documents 
forming basis thereof (Feb) 362 


— 8. 3 (1) — Constitution of India, Art. 20 


— Detention — Grounds of detention — 
Documents relied upon not supplied 
(Apr) 871 


—-S. 3 (1) — Detention under — Detenue 
alleging that he had retracted from his origi- 
nal statement before order of detention under 
certificate of posting — Presumption under 
Ss. 16 and 114, Evidence Act (Jun). 1191 B 
—-S. 3 (1) — Detention under — Delay in 
disposal of representation by detaining auth- 
ority — Validity (Jun) 1191 C 
~——§s, 3 (1) and 8 (f) — Order of detention 
made by Secretary to Govt. in exercise of 
power under S. 3 (1) — Representation dis- 
posed of by Minister of State for Home 
Affairs — Validity (Oct) 1753 
——S. 3 (3) — See also Constitution of India, 


Art. 22 (5) (Feb) 510 
——S. 3 (3) — Preventive detention — Re- 
quirements of (Apr) 728 B 
—-S. 5 — See also Ibid, S. 3 (Apr) 746 


-—S. 5 — Supply of copies of documents 
forming basis of grounds of detention after 


long delay — Detenu making representation 
before receipt of copies — Denial of op- 
portunity to make representation — Deten- 
tion, illegal (Jan) 92 


--—S. 5-A — Scope and object — Grounds 

of detention, severable —- Effect 
(Aug) 1480 

——S, 8 — See also Ibid, S, 3 
(Sep) 1641 B 
-——S. 8 (t) and 3 — Reference to Advisory 
Board can be made by Subordinate Officer 
-— Prior decision of Government that it was 
necessary to detain person for more than 
five weeks not necessary (Sep) 1641 A 
——Ss. 8, 11 — Preventive detention — Re- 
vocation of (Dec) 2230 A 
——Ss. 8, 11 — Preventive detention — Re- 
vocation of — Power of Central Government 


Public Safety — Conservation of Foreign Ex- 
change and Prevention of Smuggling Acti- 
vities Act (contd.) 

is independent of power of confirming or 

setting aside an order of detention under 

S. 8 ®© (Dec) 2230 B 

-——S. 8 (e) — Constitution of India, Art. 21 

— Detention under Act —- Representation to 

Advisory Board — Legal assistance to de- 

tenu — Detenu’s request must be considered 

on merits (Sep) 1641 C 

——S. 8 (f) — See Ibid, S. 3 (1) 

(Oct) 1753 

—S. 10 — Preventive detention — Periods 

of i year or 2 years mentioned in S, 10 — 

Commence from date of actual detention and 

not from date of order of detention 

(Noy) 2005 A 
-——S. 11 — See also Ibid, S. 8 
(Dec) 2230 A, B 

——S. t1 — Order of detention — Revoca- 

tion — Power of State Government and 

Central Government under S. 11 to revoke 

orders of detention is in addition to the 

power under S. 21, General Clauses Act to 

revoke their own order (Sep) 1641 D 

—Jammu and Kashmir Public Safety Act 

(6 of 1978), S. 8 — Constitution of India, 

Art, 22 (5) — Order of detention — Non- 

consideration of representation — Order is 

void even though confirmation is made after 
receiving opinion of Advisory Board 


(Apr) 851 
-—National Security Act (65 of 1980), Ss. 3 
and 8 — Preventive detentitn — Grounds 


communicated in English — Detenu not con- 

versant with English — Detention is illegal 
(Jun) 1153 

S. 3 — Acts touching “public order” — 








Instance (Dec) 2166 E 

S. 3 — Preventive detention —- Mala 
fides — Inference of (Dec) 2166 G 
-——§. 3 (2) — Preventive detention under 
S. 3 — Ground of detention related to ‘law 
and order’ and not to ‘maintenance of public 
order? — Detention ordered after lapse of 


about five years from incidents relied on — 





Detention is illegal (Apr) 870 
S. 8 — See also 
{1) Ibid, S. 3 (Jun) 1153 


(2) Constitution of India, Art. 22 (5) 

{Dec) 2166 A 

——S. 8 — Constitution of India, Art. 22 (5) 

— Preventive detention under Security Act 

— Delay in consideration of representation 
— Detention is rendered invalid 

Gun) 1077 

——S. 8 — Grounds of detention — tu third 

ground detenu was alleged tu be cuntinuing 

type of unlawful activities mentioned in 
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Public Safety National Security Act 


(conitd.) 
ground Nos. 1 and 2 — Third ground, not 
isolable from rest of grounds — Held, it 


could not be styled as a ground of deten- 
tion all by itself (Sep) 1672 B 
———S. 8 — Grounds of detention — Affidavit 
of Police Inspector — Affidavif, a mere 
forwarding letter — Copy of affidavit néed 
not be supplied to detenu (Sep) 1672 C 
——S. 8 (1) — See Constitution of India, 
Art. 22 (5) (Jul) 1389 
-~—S. 9 — See Constitution of India, Arti- 
cle 22 (5) (Dec) 2166 C 
——S. 11 — Detenu’s representation on 11-5- 
1981 — Representation examined and reject- 
ed on 15-5-1981 — Reference to Advisory 
Board on 15-5-1981 — On request of detenu, 
be was produced before Board on 2-6-1981 
—- Tendering of advice by Board on 3-6-1981 
— Held, there was no delay at any stage 
(Sep) 1672 A 


Prevention of Blackmarketing and Main- 
tenance of Supplies of Essential Commodities 
Act (7 of 1980), S. 3 — See Ibid, S. 11 

(Dec) 2041 
——Ss. 11, 12 and 3 — Constitution of India, 
Arts, 21, 14 and 22 — Detention — Proceed- 
ings before Advisory Board — Legal assist- 
ance to detenu — Detaining Authority given 
legal assistance but detenu denied — Proce- 
dure is arbitrary and illegal 

(Dec) 2041 
——Ss. 11 (1), 3 — Personal hearing of de- 
tenu by Advisory Board — Opportunity. to 
be given must be real and not illusory 

(Feb) 459 


——S. 12 — See Ibid, S. 11, (Dec) 2041 


Punjab Cycle-Rickshaws (Regulation of 
Licence) Act (41 of 1976), Pre. — See Con- 
stitution of India, Art. 32 (Jan) 14 
Punjab Delimitation of Wards of Munici- 
palities Rules (1972), R. 4 — See Municipali- 
ties — Punjab Municipal Act (1911), S. 5 
(3) Qun) 1173 
——R. 6 — See Municipalities Punjab 
Municipal Act (1911), S. 5 (3) (Jun) 1173 
Punjab Emergency (Concession) Rules 
(1965), R. 4 (i) and (ii) — Ex-army person- 
nel accepted as ‘A’ Class Tahsildar — Con- 
cession in seniority Benefit of military 
service rendered — Admissibility (Jun) 1082 
Punjab Excise Act (1 of 1914), S. 3 (6-b) — 
See Ibid, S. 34 (ul) 1374 B 
—+§. 31 — See Ibid, S. 34 (Jul) 1374 B 
Ss. 34, 31, 3 (6-b), 59 (d) — Licence to 
sell liquor -—- Conditions for. ‘L. P. A., DJ- 
29-8-1969 (Punj & Har) (affirming (W. P. 


Punjab Excise Act (contd. 
Nos. 2034 and 2035 of 1966, D/- 9-5-1967), 
Reversed (ul) 1374 B 
——S. 59 (d) — See Ibid, S. 34 

(Jul) 1374 B 


Punjab Land Reforms Act (10 of 1973) 
See under Tenancy Laws. 


Punjab Land Revenue Act (17 of 1887), 
S. 44 — See Punjab Pre-emption Act (1913), 
S. 15 (1) (a), Fourthly (Mar) 695 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. 


Punjab Police Rules (1934), R. 16.38 — See 
Prevention of Corruption Act (1947), S. 5 
(1) (d) (May) 1007 
——R. 23 (4) — See Constitution of India, 
Art. 19 (1) (d) (Apr) 760 


Punjab Pre-emption Act (1 of 1913), S. 15 
(1) (a), Fourthly — Suit for pre-emption by 
person recorded as tenant in Jamabandi — 
Presumption arising from entry not rebutted 
by purchaser — Plaintiff is entitled to pre- 
empt (Mar) 695 
Punjab Security of Land Tenures Act (10 of 
(1953) 
See under Tenancy Laws. 
Punjab Security of Land Tenures Rules 
(1963) 
See under Tenancy Laws. 


Punjab Superior Judicial Service Rules 
(1963), R. 8 — See Ibid, R. 12 

(Mar) 561 B 

. ——R. 10 G) — Power under conferred 


upon the Governor — Impinges upon con- 
trol vested in. High Court under Art. 235 of 
the Constitution (Mar) 561 C 
———Rr. 12, 8 — Rule of quota — Restrict- 
ed only to initial appointments of direct 
recruits and promotees — Confirmation 
Rule of rotation not attracted (Mar) 561 B 


Punjab Tahsildari Rules (1932), R. 11 
See Punjab Emergency (Concession) Rules 
(1965), R. 4 © (ii) (Jun) 1082 


Railway Establishment Code, R. 1706 (4) — 
Applicability — Suspension of employee dur- 
ing disciplinary enquiry — Dismissal ordered 
but set aside by Court — Fresh enquiry on 
same charge — Initial suspension continues 
till final order of dismissal is passed — Em- 
ployee entitled to subsistance allowance only 
and not full wages. C. R. Nos. 63 and 158 
of 1973, Dj- 28-2-1979 (Raj), Reversed ` 
(Dec) 2177 


Railway Property (Unlawful Possession) Act 
(29 of 1966), S. 3 — See Evidence Act (1872), 
S. 25 (Feb) 379 A 
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Rajasthan Judicial Service Rules, Pre. — See 


Constitution of India, Art. 14 (Oct) 1777 
——Sch. 3 — See Constitution of India, 
Art. 14 (Oct) 1777 


Rajasthan Sales Tax Act (29 of 1954) 
See under Sales Tax.* 


Ranbir Penal Code (12 of 1989 Smvt.), S. 100 
— Right of private defence — It is a defen- 
sive right — Is neither right of aggression nor 
of. reprisal (Feb) 451 
—S. 326 — Sentence — Accused receiving 
simple injury as he was hit on head by stone 
pelting — Firing gun shot thereafter — Held, 
hé received some provocation as he was hit 
on head — Sentence reduced (Feb) 451 D 

——S. 326 — Offence under — Proof 
(Feb) 451 E 


aie Act (16 of 1908), S. 17 — See 
also Madras Bhoodan Yagna Act (1958), S. 11 
(Sep) 1664 
—Ss. 17, 49 — Khorposh (maintenance) 
deed — Registration necessary within S. 17 
— Non-registration of such document — It 
cannot be received as evidence of transaction 
affecting such property — Use of such docu- 
ment as evidence of collateral transaction 
{Nov) 1937 D 
——S. 49 — See Ibid, S. 17 (Nov) 1937D 
Representation of the People Act (43 of 1951), 
S. 8 (2) — See Ibid, S. 100 (1) (d ©) 
(Feb) 547 B 
——S, 9A — Construction contract between 
candidate and the State Government — Held, 
not subsisting on date of filing of nomina- 
tion paper in view of facts and circumstances. 
(1979) 2 Kant LJ 479; Reversed. (Jun) 1177 


-——§. 36 (2) — See Ibid, S. 100 (1) (a) and 


(d) (i) (Feb) 547 A 
— 5. 67-A — See Ibid, S, 100 (1) (a) and 
@ @ (Feb) 547 A 


— Ss. 83 and 123 — Pleadings regarding 
corrupt practice (Jan) 8 B 
——Ss. 86 and 117 — Constitutionality — 
Sections are not ultra vires Art. 329 (b) of 
the Constitution of India (Jun) 1199 A 
Ss. 86 (1) and 117 — Non-compliance 
with S. 117 — Effect — Election petition is 
liable to be dismissed by virtue of S. 86 (1) 
(Jun) 1199 B 
S. 100 — Office of profit under Govt. — 
Tests to determine (Mar) 658 B 
Ss. 100 (1) (a) and (d) (i), 36 (2) (a) and 
67-A — Enquity as to disqualification of 
candidate as “contemplated by Cl. (a) and 
Cl. (d) (G), respectively of S. 100 (1) — Focal 
point of time . (Feb) 547 A 











- S, 100 1) @) G} $ 2 > Constitution of. 


India, Art. 192 (1) (e) — Nomination — Ac- 


-ture - 


Representation of the People Act eentay 
ceptance — Validity. AIR 1980 Madh Pra 
188, Reversed (Feb) 547 B 
—S. 116-C — Aggrieved person — Who 
is — Who can appeal against order’ dismis- 
ing election petition (Jan) 116 
——S. 117 — See 
(1) Ibid, S. 86 ` (Jun) 1199 A 
(2) Ibid, S. 86 (1) (Jun) 1199 B 
——S. 123 — See also Ibid, S. 83 (Jan) 8 B` 
—S. 123 — Charge of corrupt practice —, 
Nature of proof required —- Duty of Court 
— Election Petn. No. 7 of 1978, D/- 15-5- 
1979 (Gauhati), Reversed on facts 
(Jan) 8 A 
—s. 123 (7) — Corrupt practice’ of taking 
assistance of Govt. Officer for furthering elec- 
tion prospects — Necessary pleadings 
(Mar) 658 A 
Sale of Goods Act (3 of 1930), S. 64 — See 
also Contract Act (1872), S. 10 (Jan) 162A 
——S. 64 — Auction sale governed by Spe- 
cial Conditions — Right of seller to accept 
lower bid — -Permissibility (Jan) 162 B ` 


i SALES TAX 
—— Biscuit — Whether cooked food — 
U. P. Sales Tax Act (1948), S. 3-A - 


. —Bombay Sales Tax Act (51 of 1959), S. 2 


(25) — See Ibid, S. 8 (ii) Jan) 1 
——S. 4 — See Ibid, S. 8 (ii) (Jan) 1 


—Ss. 8 (ii), 2 (25), 22 and 4 — ~ Expression 
“Registered dealer” in S. 8 (ii) — - {nterpreta- 


tion. (1973) 31 STC 396 (Guj), Reversed 
CESON (Jan) 1 
—S. 22 — See Ibid, S. 8 (ii) (Jan) 1 


——Ss. 55 (2) — See Ibid, S. 57 (1) (a) 

(Sep) 1617 A. 
S. 55 (6) — Section 55 (6) is in pari, 
materia with S. 251 (1) of Income-tax Act 
(obiter) (Sep). 1617 B 
—Ss. 57 (1) (a), 55 (2) and 55°(6) (a) — 
Appellate powers under S, 55 (6) (a) — Scope 





‘of. 1976.Tax LR 2059 (Bom) and (1974) 34 


STC 113 (Bom), Overruled; (1979) 43 STC 
307 (Bom), Reversed . (Sep) 1617 A 
—Central Sales Tax Act (74 of 1956), S. 3 — 
See Ibid, S. 9 (Feb) 446 
S. 3 (a) — Inter-State sale — Sale of yarn 
to allottees under Export Promotion Scheme 
— Movement of goods from Tamil Nadu to 
Bombay — Yarn supplied to allottees through 
Assessee’s agent at Bombay — Held that 
there was inter-State sale (Sep) 1604 
S. 8 (3) (b) — Interpretation ‘of — Ex- 
pression “for use in the manufac- 
z... of goods for sale” — Scope and 
meining of. 1973 Tax LR 2116 (Madh Pra); 
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Sales Tax — Central Sales Tax Act (contd.) 
1976 Tax LR 1995 (Guj) and 1971 Tax 
LR 1241 (Ker) (Pt. A), Overruled (Sep) 1610 
——S. 8 (3) (b) — Central Sales Tax Rules 
“{1957), R. 13 — “Processing” — What is. 
-{1965) 16 STC 935 (Cal), Overruled 

(May) 1014 
——S. 9 (2) — See Sales Tax — Rajasthan 
Sales Tax Act (1954), S. 7 (Noy) 1887 D 
—S5s. 9 and 3 — Inter-State sale or intra- 
State sale — Determination — Sale of naph- 
«tha by factory in Bihar to a factory in Kan- 
pur (U. P.} — On facts held it was inter- 
“State sale (Feb) 446 
——S. 9 (2) — See Sales Tax — Rajasthan 
‘Sales Tax Act (1954), S. 7-AA (Nov) 1887A 
—Centeal Sales Tax Rules (1957), R. 13 — 
‘See Sales Tax — Central Sales Tax Act 
-{1956), S. 8 (3) (b) (May) 1014 
—Gojarat Sales Tax Act (1 of 1970), Ss, 2 
(23), 16 and 49 — Gujarat Sales Tax Rules 
-(1970), R. 24 (4) and Form No. 19 — Pur- 
«chase of raw materials by recognised dealer 
against declaration in Form No. 19 — Sale 
-of manufactured goods by such dealer to 
electrical undertaking notified under S. 49 -— 
‘Dealer, held, liable to pay purchase tax 
winder S. 16 on purchases of raw materials 

(May) 1055 
——S§. 16 — See Ibid, S. 2 (23) (May) 1055 
-——S. 49 — See Ibid, S. 2 (23) (May) 1055 


—Gujarat Sales Tax Rules (1970), R. 24 (4) 
— See Sales Tax — Gujarat Sales Tax Act 
*(1970), S. 2 (23) (May) 1055 
—Form No. 19 — See Sales Tax — Guja- 
erat Sales Tax Act (1970), S. 2 (23) 

(May) 1055 
-—Karnataka Sales Tax Act (25 of 1957), 
S. 2 (t) — Finding that assessee runs a hotel 
ewherein food and drinks are served to the 
‘visitors — Not sufficient for holding that 
supply of refreshment was “part of social 
service and not a sale” — Case remanded 


(Oct) 1751 
——Ss. 5 and 6 (i) — Consumption of goods 
in manufacture — What is — Rice miller 


converting paddy into rice for sale — There 
is consumption of paddy in manufacture of 
qice — His turnover of purchase of untaxed 
paddy is liable to tax. S. T. R. P. S. Nos. 
‘14, 15, 19, 26 and 32 of 1974, DJ- 27-1-1975 
and 3-2-1975 (Kant), Reversed (Jul) 1206 
" —S, 6 (i) — See Ibid, S. 5 (Jul) 1206 
—Kerala General Sales Tax Act (15 of 1963), 
‘S. 5 (i) (ii) — See Ibid, S. 5-A (Sep) 1574 
S, 5-A read with S. 5 @ Gi) — Orsa- 
ments and other articles of gold — Liable 
to be taxed at the general rate of 3% under 
S. 5-A read with S. 5 (i) (ii) (Sep) 1574 
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Sales Tax — Kerala General Sales Tax Act 
(contd.) 
——S. 5-A (1) (a} — Processing of pineapple 
fruit into its slices for selling in sealed cans 
— Section 5-A (1) (a) not attracted 
(May) 976 

——Sch. 1, Entry 26-A — Water supply and 
sanitary fittings — G. I. Pipes whether cover- 
ed by entry. Decision of Kerala High Court, 
Reversed (Jul) 1362 
—Rajasthan Sales Tax Act (29 of 1954), S. 7 
— See also Ibid, S. 11-B (Nov) 1887 B 
——S. 7 — Tax, interest and penalty — Con- 
notations of. (Central Sales Tax Act (1956), 
S. 9 (2); Taxation — Tax, interest, penalty — 
Concepts of; Income-tax Act (1961), Ss. 4, 
271, 140A) (Nov) 1887 D 
——S. 7-AA — Penalty under — Validity 

(Nov) 1887 A 
—~Ss. 11-B, 7 — Assessee not paying tax 
on freight charges under bona fide belief that 
he is not liable — Nevertheless interest is 
chargeable from date of original return and 
not revised return (Noy) 1887 B 
—Rajasthan Sales Tax Rules (1955), R. 25 — 
See Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 11-B (Nov) 1887 B 
—Uttar Pradesh Sales Tax Act (15 of 1948), 
S. 3-A (2) — Notification dated 1-12-1973 and 
30-5-1975 — Word “metal” — Aluminium 
rolled products and extrusions -~- Not 
“metals” for purposes of notifications. (1969) 
23 STC 288, Overruled (Sep) 1649 A 
—-§. 3-A (2) — Notifications dated 1-12- 
1973 and 30-5-1975 — Expression “including” 
— It does not enlarge meaning of word 
“metal” — It must be understood in a con- 
junctive sense, as a substitute for “and” 

(Sep) 1649 B 
——§. 3-A — Notification under, fixing rate 
of levy on turnover of “cooked food” — 
‘Cooked food’? — Interpretation — It does 
not include biscuit in its strict meaning 

(Sep) 1656 A 
——S. 3-A, Sch. I, Cl. (b) — Notification No. 


ST. Il. 4949/X-10(2)-74, D/- 30-5-1975, 
Entry 15 — Word “old” occurring in 
Entry 15 — Interpretation of — Principle 


“noscitur a sociis” is applicable. F. A, F. ©. 
No. 39/77, DJ- 18-4-1979 (All), Reversed 
(Dec) 2101 
——S. 3-D — Market fees payable to Com- 
mission Agent cannot be included in turn- 
over of purchases — 1979 Tax LR 1778 (AID, 
Overruled, Appeal No. 1502 of 1978, D/- 
31-7-1979, Reversed (Feb) 440 B 
——S, 3-D — Commission payable by pur- 


chaser to Commission Agent dealer — Can 
be included im turnover ef purchases 
(Feb) 440 C 
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Sales Tax — Uttar Pradesh Sales Tax Act 
(contd.) ; 

-——Ss. 3-D (1), (4) and 3-F — Goods noti- 
fied under S. 3-D (1) — Levy of additional 
tax in respect of turnover of purchases there- 
of — Section 3-F overrides S. 3-D (4) — De- 
mand of additional tax is valid (Feb) 440A 

——S. 3-F — See Ibid, S. 3-D (1), (4) 
(Feb) 440 A 

—Sch. I, Cl. (b) — See Ibid, S. 3-A 
(Dec) 2101 
— Sch. I, Entry 39 and Entry 44 — 
Clinical syringes — They cannot be consider- 
ed as ‘glassware’ falling within Entry 39 — 
Its turnover before deletion of Entry 44 would 
fall under that Entry dealing with “hospital 
equipment” — Turnover from deletion of 
Entry 44 would be taxable as unclassified 


item. 1973 Law Diary 178 (All), Overruled 

(Jun) 1079 
—Sch. I, Entry 44 — See Ibid, Sch. I, 
Entry 39 (Jun) 1079 


—Uttar Pradesh Sales Tax (Amendment and 
Validation) Act (38 of 1975), S. 31 (7) — See 
Sales Tax — U. P. Sales Tax Act (1948), Sec- 
tion 3-A (2) (Sep) 1649 A 


Slum Areas (Improvement and Clearance) 
Aci (96 of 1956), S. 19 — See Public Premises 
(Eviction of Unauthorised Occupants) Act 
(1971), S. 2 (Mar) 670 C 
Special Bearer Bonds (Immunities and Exemp- 
tions) Act (7 of 1981), Pre. — Ordinance is 
not ultra vires Art. 123 of the Constitution 
(Dec) 2138 C 
—Pre. and Ss. 3 and 4 — Validity — 
Classification between person having black 
money and others — Not unreasonable — 
Provisions of the Act are not violative of 
Art. 14 — Nor offend against morality. Per 
majority (A. C. Gupta J. contra) 
(Dec) 2138 D 
—Pre. — Object of the Act — It is to un- 
earth black money and make available for 
augmenting resources of the State 
: (Dec) 2138 F 
——S. 3 — See also Ibid, Pre. 
(Dec) 2138 D 
— sS. 3 — Investment of black money in 
Special Bearer Bonds — Immunities granted 
under S. 3 — Limited in scope 
(Dec} 2138 G 
—-5. 4 — See also Ibid, Pre. (Dec) 2138 D 
——S. 4 — Scope of — Special Bearer Bonds 
— Negotiability — Section 4 acts as strong 


«deterrent — Legislation of black money is 
limited to amount originally subscribed in 
bonds (Dec) 2138 H 


Special Marriage Act (43 of 1954), S. 23 — 
See Criminal P. C. (1974), S. 12543), Pro- 
viso 2 (Nov) 1972 A 


Special Marriage Act (contd.) 

——S. 27 — See Criminal P. C. (1974), Sec» 

tion 125 (3), Proviso 2 (Noy) 1972 & 

Specific Relief Act (47 of 1963), S. 19 (b) (ib 

— See Transfer of Property Act (1882), S. 53 
: (Aug) 1556 

——S. 34 — See also Ibid, S. 38 (Feb) 47& 


——S. 34 — Educational institution — Ter- 
mination of principal though unlawful, Prin- 
cipal entitled only to decree for damages 
Qan} 122 
—Ss, 38, 34 — Suit for injunction by tenan’ 
for restraining execution of eviction decree 
— Landlord seeking execution on basis of 
agreement to sell — Held, not entitled to 
execute the decree in absence of sale-deeé 
and on mere agreement of sale (Feb) 47& 


——S. 38 — Permanent injunction — Pro- 
priety of. Decision of Bombay High Court, 
D/- 14-10-1968, Reversed (Jun) 1183 A 
State Bank of India (Subsidiary Banks) Ac‘ 
(38 of 1959), S. 2 (k) — See Kerala Agricul- 
turist Debt Relief Act (1970), S. 2 (4) (a) 
(ii) Proviso, Cl. (b) (Oct) 1744 A 
State of Himachal Pradesh Act (53 of 1970), 
S. 45 — See Constitution of India, Art. 309, 
Proviso (Dec) 2181 A 


States Reorganisation Act (37 of 1956), 
S. 115 (5) — Equation of posts — Decision 
of Central Govt. — Justiciability 

(Nov) 1990 A 
——S. 115 (5) — “Fair and equitable treat- 
ment” — Meaning. Spl. C. A. 1721 of 1966, 
D- 23-10-1969 (Bom), Reversed 

(Nov) 1990 D 


Sugar Cane (Control) Order (1966), Cl. 8 — 
See also Essential Commodities Act (1955), 
S. 3 (Apr) 873 G 
——Cl. 8 — Notification under — Validity 
— Restrictions imposed by notification in. 
stopping power crushers for a limited period 
contain the quality of reasonableness and are 
not violative of Art. 19 (1) (g) — Test to 
determine reasonableness, indicated 

(Apr) 873.4 
——Cl. 8 — Validity of — Clause 8 undes 
which the impugned notification imposing re- 
strictions on production of Khandsari sugas 
by power crushers for a limited period was 
issued does not suffer from vice of excessive 
delegation of powers and is not violative of 
Art. 14 (Apr) 873 B: 
——Cl. 8 — Notification issued under, im- 
posing certain restrictions on power crushers 
for a limited period — Whether discrimina- 
tory on ground that it differentiates between- 
vertical and horizontal power crushers 

(Apr) 873 Œ 
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‘Bagar Cane (Control) Order (contd.) 
——Cl. 8 — Notification -under, imposing 
seattiction on production of Khandsari sugar 
by power crushers for a certain period — 
Validity of — Words ‘period or hours’, used 
in Cl. 8, interpretation of (Apr) 873 D 
-—Ci. 8 — Notification under, imposing ban 
on production of khandsari sugar — Vali- 
dity ef — Whether violates principles of 
‘natural justice (Apr) 873 E 
—Cis. 8 and 11 — Notification issued 
under Cl. 8 stopping power crushers for a 
limited period is not violative of Cl. 11 
(Apr) 873 F 
——Cl. 11 — See Ibid, Cl. 8 (Apr) 873 F 
#aper Profits Tax Act (14 of 1963), Sch. 2, 
B. 1 — Companies (Profits) Sur-tax Act 
(1964), 2nd Schedule, R. 1 — “Other re- 
serves” — Amount set apart by assessee 
Company making provision for taxation from 
out of profits and other surpluses — Whether 
“other reserves” (Dec) 2105 A 
~—Schedule 2nd, R. 1 — Companies (Pro- 
fits) Sur-tax Act (1964), 2nd Sch, R. 1 — 


Amount set apart by assessee Company | 


making provision for retirement gratuity 
from out of profits and other surpluses — 
Whether ‘provision’ or ‘reserve’ — Absence 
of proper material — Question remanded to 
taxing authorities (Dec) 2105 B 
—Sch. 2nd, R. 1 — Companies (Profits) 
Ser-tax Act (1964), 2nd Schedule, R. 1 — 
Amount set apart by assessee company 
making provision for proposed dividend out 
of profits and other surpluses — Not ‘reserve’ 

(Dec) 2105 C 
@apreme Court Raies (1966), O. 40, R. 1 — 
Review — Supreme Court — Decision of — 
Sale of cement to Central Government — 
Reimbursement of sales tax (Oct) 1681 A 
accession Act (39 of 1925), S. 112 — See 
W. P. Act (1882), S. 19 (Noy) 1881 B 
——S. 119 — See T. P. Act (1882), S. 19 

(Nov) 1881 B 
—-S. 120 — See T. P., Act (1882), S. 19 

- (Nov) 1881 B 
Tamil Nadu Bhoodan Yagna (Amendment) 
Act (36 of 1964), S. 11 — See Madras 
Bhoodan Yagna Act (1958), S..11 (Sep) 1664 
Tamil Nadu Industriai Establishments 
(National and Festival Holidays) Act (33 of 
1956), S. 3 — See Ibid, S. 5 (1), (2) (Jan) 340 
~— Ss. 5 (1), (2) and (3} — Workmen of 
Mill which was industrial establishment under 
§. 2 (e) went on strike without serving notice 
under S. 22 of Industrial Disputes Act — 
Strike unjustified — Workmen cannot claim 
‘wages under S. 5 (1) for national holiday fall- 
ing during strike period. 1980 Lab IC NOC 
127 (Mad), Reversed; 1978 Lab IC 656 (Mad), 
Overrated (Qian) 340 


. Tamil Nadu Minor Mineral Concession Rules 


(1939), R. 8-C — See Mines and Minerals 
(Regulation and Development) Act (1957), 
S. 15 (Mar) 711 C 
——R. 8-C — Validity — Rule is not ultra 
vires rule making power of State Govern- 
ment — Advances public interest — No mis- 
use of power by the State. AIR 1981 Mad 
82, Reversed (Mar) 711 A 
——R. 8-C — Validity — Not invalid on 
ground that it creates monopoly though being 
a subordinate piece of legislation — Nor on 
ground that it involves major change of 
policy which is a legislative function. AIR 
1981 Mad 82, Reversed (Mar) 711 B 
——R. 8-C — Rule does not violate Arts. 301 
and 303 of the Constitution. AIR 1981 Mad 
82, Reversed (Mar) 711 D 
——Rr, 8-C and 9 — Applicability of — Not 
confined to fresh applications of leases — 
Applicable to renewal of leases also. AIR 
1981 Mad 82, Reversed (Mar) 711 E 
——R. 8-C — Applicability — Mining lease 
— Applications made long before com- 
mencement of R. 8-C but disposed after its 
commencement — Rule 8-C is applicable. 
AIR 1981 Mad 82, Reversed (Mar) 711 F 
——R. 8-C — Applicability — Pattta land in 
which right to minerals belengs to private 
parties — Permission to quarry black granite 
from such private land asked — Rule 8-C 
not attracted — It is restricted to granting 
leases for quarrying black granite 

(Mar) 711 G 
——R. 9 — See Ibid, R. 8-C (Mar) 711 E 
Tamil Nada Private Colleges (Regulation) 

Act (19 of 1976) 
See under Education. 

Taxation — Penalty —. See Sales Tax — 
Rajasthan Sales Tax Act (1954), S. 7-AA 

(Nov) 1887 A 
———Tax, Interest, Penalty — Concepts of — 
See Sales Tax — Rajasthan Sales Tax Act 
(1954), S. 7 (Nov) 1887 D 
Tax Laws — Amendment of — Competency 
— See Constitution of India, Art. 123 

(Dec) 2138 B 


TENANCY LAWS 


—Bihar Consolidation of Holdings and Fre- 
vention of Fragmentation Act (22/ of 1956), 
S. 3 — See Ibid, S. 4 (Aug) 1456 
——Ss. 4 and 3 — Land dispute — Matter 
pending in second appeal — Lands involved 
in dispute brought under consolidation scheme 
by notification under S. 3 — Second appeal 
as also the orders of lower Courts abate — 
Abatement under Civil P. C, is to be distin- 
guished (Aug) 1450 


68 
Tenancy Laws (confd.) 


—Bihar Land Reforms Act (30 of 1950), S. 6 


— Scope of — Intermediary in possession in 
representative capacity on behalf of other 


Coparceners — Death of intermediary — 
Interest devolved on other coparceners 
(Nov) 1937 B 


—Bombay Personal Inams Abolition Act 
(42 of 1953), Ss, 2 (1) (e), 3 and 4 — Gujarat 
Devasthan Inams Abolition Act (16 of 1969), 
Ss. 4 and 20 — Grant whether personal inam 
— Civil Court has jurisdiction to decide 


question. AIR 1977 Guj 62 (FB), Reversed 

(Nov) 2016 
——S. 3 — See Ibid, S. 2 (1) (9 

(Nov) 2016 
——S. 4 — See Ibid, S. 2 (1) (e) 

(Nov) 2016 


—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 4 — Person inducted as 
lessee by a limited owner having life estate 
in land — Whether a “deemed tenant” with- 
in the meaning of S. 4 (Nov) 1881 A 


—Bombay Tenancy and Agricultoral Lands 
(Vidarbha Region) Rules (1959), R. 11 — 
Tenancy — Surrender of — Execution of 
surrender deed (Jun) 1103 
—Gujarat Devasthan Inams Abolition Act 
(16 of 1969), S. 4 — See Tenancy Laws — 
Bombay Personal Inams Abolition Act (1953), 
S. 2 (1) (e) (Nov) 2016 
——S. 20 — See Tenancy Laws — Bombay 
Personal Inams Abolition Act, 1953 

(Nov) 2016 


—Punjab Security of Land Tenures Act 
(10 of 1953), S. 2 (5) — See Tenancy Laws 
— Punjab Security of Land Tenures Rules 


(1953), Pre. (Jun) 1148 A 
——Ss, 5, 5-A and 5-B — Punjab Security of 
Land Tenures Rules (1956), R. 4 and 


Form E Intimation by landlord in 
Form E — Amounts to selection of permis- 
sible area under S. 5-B (1) — Cannot be 
treated as reservation under S. 5 in spite of 
admission to that effect by landlord. L. P. A. 
No. 195 of 1966, D/- 21-5-1970 (Punj & Har), 
Reversed (Jul) 1401 A 
——Ss. 5, 5-A and 5-B — Punjab Security 
of Land Tenures Rules (1956), R. 4, Form E 
— Landlord filing declaration under Form E 
— Amounts to selection of permissible area 
by him — Prescribed Authority cannot alter 
the same (Jul) 1401 B 
——S. 5 (a) — See Tenancy Laws — Punjab 
Security of Land Tenures Rules (1953), Pre. 

(Jun) 1148 A 


-———S. 5-A — See Ibid, S. 5 
(Jul) 1401 A, B 


———5S, 5-B — See Ibid, $. 5 (Jul) 1401 A,B 


, 
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Tenancy Laws — Panjab Security ef Land 
Tenures Act (contd.) 

——S, 27 — See Tenancy Laws — Punjab 
Security of Land Tenures Rules (1953), Pre. 

(Jun) 1148 A 
—Punjab Security ef Land Tenures Ralee 
(1953), Pre. R. 2 and Annexure A — Validity 
— Classification of land under the Rules for 
determining surplus area — Not ultra vires 
the Act and particularly S. 2 (5) thereof 

(Jun) 1148 A 
——Pre. — Land situated in District Karnal 
— Classification as unirrigated land and not 
as sailab land — Held no prejudice caused 
to landholder (Jun) 1148 B 
——R. 2 — See Ibid, Pre. (Jun) 1148 A 
——R. 2, Provisos — Sailab or Adna Sailab 
Jand — Not covered by the Provisos to R. 2 
and not entitled to benefit thereunder 

Gun) 1148 C 
——R. 4, Form E — See Tenancy Laws — 
Punjab Security of Land Tenures Act (1953), 
S. 5 (Jul) 1401 B 
—Punjab Xetancy Act (16 of 1887), S. 5. — 
— Suit for acquisition of occupancy rights — 
Occupancy rights claimed against a displaced. 
person who was allottee of the land — Case 
remitted to ascertain whether plaintiff was on 
land as lessee since prior to and till 14-8-1947 
and if so, what was the effect of S. 12 of 
Administration of Evacuee Property Act, 
1950 and S. 9 of Displaced Persons (Land 
Settlement) Act, 1947, on his right to con- 
tinue in possession and acquire occupancy 
rights. 1980 Cur LJ 23 (Punj), Reversed 

; (Sep) 1647 

—Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), S. 50 and 


Sch. 3 — Determination of compensation 
payable to owner of land for taking over his 
surplus land (Oct) 1693 





Sch. 3 — See Ibid, S. 50 (Oct) 1693 
—Uttar Pradesh Consolidation of Holdings 
Act (5 of 1954), S. 9 — Civil P. C. (1908), 


Ss. 100-101 . (Jan) 77 D 
—S. 48 — See Constitution of India, Arti- 
cle 136 (Oct) 1709 


——S. 49 — Suit by co-sharer to challenge 
deletion of her name in joint khewat in con- 
solidation proceedings on ground of fraud of 
co-sharers in possession —- Not barred by 
S. 49. Second Appeal No. 90 of 1975, D/- 
5-4-1978 (All. L. B.), Reversed Gan) 77 B 
—Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Pre. and Sec- 
tion 5 (6) — Words “transfer” and “considera- 
tion” — Not defined under the Act — They 
are used in the Act in general sense of the 
terms as defined ia T. P, Act (1882) and. 
Contract Act (1872) respectively 

(Gul) 1274 A 
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Temancy Laws — Uttar Pradesh Imposition 
of Ceiling on Land Holdings Act (contd.) 
——?Pre. and S. 5 (6), Proviso (b) — Ceiling 
‘area — Computation of — Ignoring transfer 
by way of gift causing great hardship in in- 
dividual case — Not a ground for not apply- 
ing provisions of the Act (Jul) 1274 G 
——S. 5 (1) and (6), Proviso (b) to sub-sec- 
tion (6) does not require that transfer in 
“Good faith” must be made for pressing 
necessity only. C. M. W. No. 4497 of 1978, 
D/- 23-5-1978 (All), Reversed (Mar) 636 
——S. 5 (6) — See Ibid, Pre. (Jul) 1274A 
——S. 5 (6) Proviso (b) — See also Ibid, Pre. 
(Jul) 1274 G. 
~——S. 5 (6), Proviso (b), Expl. If — Transfer 
of land — Determination of ceiling area — 
Onus on tenure-holder is to prove that trans- 
fer was in good faith. Civil Misc. W. P. 
No. 4499 of 1977, D/- 23-5-1978 (AID, Re« 
‘versed (Jun) 1157 
——S. 5 (6), Proviso (b) — Expression “trans- 
fer for adequate consideration’? — Excludes 
gift — Computation of ceiling area — Gift 
of Jand during relevant period has to be 
ignored. (1977) 3 All LR 690: AIR 1978 
NOC 101 (All), Overruled (Jul) 1274 E 
——S. 5 (6), Proviso (b) — “Adequate con- 
sideration” —- Meaning of — Interpretation 
given to the words under Income-tax Act can 
be used for interpreting the words under the 
Ceiling Act as objects of both Acts are simi- 
lay (Jul) 1274 F 
——S§, 10 (2) — Notice under, on original 
owner — Appellants seriously contesting 
factum of original owner — No finding given 
by Prescribed Authority and District Judge 
on that aspect — Case remanded 
(Oct) 1706 
~—-Uttar Pradesh Tenancy Act (17 of 1939), 
S. 3 (11) — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 21 (D) Œ (Nov) 1960 
-Uttar Pradesh Zamindari Abolition . and 
Land Reforms Act (1 of 1951), S. 2 — Ap- 
plicability — Finding of fact of High Court 
that land in question was not meant for 
housing scheme — Not disturbed by Supreme 


Court (Jan) 40 
——S§,. 3 (26) — See Ibid, S. 21 (1) (b) 
` (Nov) 1960 


——S. 20 — In 1356 F name of M recorded 
ag person in possession of disputed plots — 
M could rely on the entry for purpose of 
3. 20 (May) 1005 A 
“Ss. 21 (1) b), 157 (1), 3 (26) — Land 
leased by disabled person — His successor- 
‘in-interest was landholder who on date of 
vesting also disabled person — Tenant re- 
‘mains Asami and does not become Sirdar — 
‘Landholder who had let out need not cor- 


Tenaney Laws — U. P, Zamindari Abolition 
& Land Reforms Act (contd.) 
tinue to live on date of vesting provided his 
heir was also a disabled person, 1970 All LJ 
476, Overruled (Nov) 1960 
S. 39 (1) (e) — Average annual income 
from forests — Computation of Gul) 1215 
——S. 157 (1) — See Ibid, S. 21 (1) (h) 
(Nov) 1960 


—West Bengal Land Reforms Act (10 of 
1956), S. 2 (8) — Proviso — See Constitu- 
tion of India, Art. 14 (May) 1030 C 
——S. 14-K (c) — Constitutional validity — 
Concept of family and clubbing together of 
land holding of each member of family — 
Not violative of second proviso to Arti- 
cle 31-A (1) {Feb) 522 C 
——S. 14-M (5) — Computation of ceiling 
area in respect of religious and charitable 
trusts —- Adequate safeguards are provided 
under Section 14-Q (3) to soften rigour of 
the Act (Feb) 522 F 
-~—Ss. 14P and 14U — Avoidance of 
transfer of land by S. 14-P and imposition 
of restriction on transfer under S. 14-U — 
Not unreasonable so as to offend against 
Art. 19 (1) (f) of the Constitution 





(Feb) 522 D 
——S. 14-U — See Ibid, S. 14-P 

(Feb) 522 D 
——S. 17 — Acquisition of land comprised 
in orchards — Provision for payment of 
compensation — Constitutional validity 

(Feb) 522 E 


——S. 17 (d) — Interpretation of — As to 
permit tenant to resume land, if Bargadan 
voluntarily surrenders or abandons the land 
— Not permissible (May) 1030 A 
——S. 20-B (3), (4), (5) — See Constitution 
of India, Art, 14 (May) 1030 B 
——Chapter II, S. 14-M — Fixation of ceil- 
ing on agricultural holdings — Provisions of 
Chap. If have constitutional immunity of 
Art. 31-A and cannot be challenged by in- 
voking provisions of Arts. 14, 19 (D ( op 
31 (2) of the Constitution (Feb) 522 A 





Torts — Trespass — See Hindu law — Joint 
family (Novy) 1937 
Transfer of Property Act (4 of 1882), S. 5 — 
See Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Pre. 

(Jul) 1274 A 
——Ss. 19, 21, 23 — Vested interest or con- 
tingent interest — Determination of 

(Nov) 1881 B 
——S..21 — See Ibid, S. 19 (Nov) 1881 B 
——S. 23 — See Ibid, S, 19 (Nov) 1881 B 
——S. 52 — See Civil P. C. (1908), O. 21, 
R. 95 (May) 981 
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Transfer of Property Act (contd.) 
——Ss. 53 and 130 — Trust property — 
Beneficiaries trustees under the trust deed — 
Priority in receiving trust income 

(Aug) 1556 
—S. 55 (5) (b) — See Hindu Minority and 
Guardianship Act (1956), S. 8 (Feb) 519 
—-S, 58 — See Civil P. C. (1908), O. 21, 


R. 95 (May) 981 
——S. 60 — Prior mortgagee purchasing 
mortgaged property — Entitled to redeem 
subsequent mortgages (Jan) 160 


——S,. 65-A — See Civil P. C. (1908), O. 21, 
R. 95 (May} 981 
——S. 105 — See Houses and Rents — Bom- 
bay Rents Hotel and Lodging House Rates 
Control Act (1947), S. 5 (4-A) 
(Nov) 1998 A 
-——S. 106 — See also 
(1) Ibid, S. 111 (a) (Aug) 1550 A 
(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 20 (2) (a) 
l (Oct) 1726 
———Ss. 106, 111 (g), 114-A, 108 (b) — Waiver 
of notice — Acceptance of rent, if waiver — 
Forfeiture under S. 111 (g) — Non-com- 
pliance with S. 114-A — Effect (Jan) 170 
——S. 106 — Cases governed by the Rent 
Acts — Notice under Section 106 — Not 
necessary unless expressly so provided 
i (Oct) 1738 
—S. 108 (h) — See Ibid, S. 106 
(Jan) 170 
——Ss. 111 (a), 106, 116 — Validity of 
notice under S. 106. (1979) 83 Cal WN 753, 


Reversed ; (Aug) 1550 A 
——S. 111 (g) — See Ibid, S. 106 

(Jan) 170 
——S. 114-A — See Ibid, S. 106 (Jan) 170 


——S. 116 — See Ibid, S. 111 (a) 
` (Aug) 1550 A 
——S. 122 — See also Madras Bhoodan 
Yagna Act (1958), S. 11 (Sep) 1664 
—S. 122 — Gift — Essentials of — Ab- 
sence of consideration in any form is a must 
(Jul) 1274C 
—-S. 130 — See Ibid, S. 53 (Aug) 1556 
Trusts Act (2 of 1882), S. 3 — See Benami 


(Jan) 102 B 
——S. 9 — See Benami (Jan) 102 B 
— S. 55 — See Benami @an) 102 B 
— S. 80 — See Benami (Jan) 102 B 
——S. 81 — See Benami (Jan) 102 B 
—S. 82 — See Benami (an) 102 B 


Urban Land (Ceiling and Regulation) Act 
(33 of 1976), Ss. 2 (fH, 11 (©, 23 and 27 (1) — 
Constitutional validity of Act — Except Sec- 
tion 27 (1), entire Act is valid (Jan) 234 


Urban Land (Ceiling and Regulation) Act 
(contd.) 
——S. 11 (6) — See Ibid, S. 2 © 
(Jan) 234 
——S. 23 — See Ibid, S. 2 ® (Jan) 234. 
——S. 27 (1) — See Ibid, S. 2 ® 
(Jan) 234. 
Uttar Pradesh Cantonments (Control of Remit. 
and Eviction) Act (10 of 1952) 
See under Houses and Rents. 
Uttar Pradesh Co-operative Societies Ruied 
(1936) 
See under Co-operative Societies. 
Uttar Pradesh Imposition of Ceiling on Land: 
Holdings Act (1 of 1961) 
See under Tenancy Laws. 
Uttar Pradesh Industrial Disputes Act (28 ef 
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West Bengal Premises Tenancy Act (12 of 
1956) 
_See under Houses and Rents. 
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——“New” — See Andhra Pradesh Motor 
Vehicles Rules (1964), R. 212 (1) (ii) (a) 
(Nov) 1910 B 
——"Open Market” — See Central Excises 
and Salt Act (1944), Sch. I, Tariff Item 15-AA 


(Oct) 1782 

——"Pharsa” — See Evidence Act (1872), 

S. 3 (May) 897 B 

———"Public Interest? — See T. N. Minos 
Mineral Concession Rules (1959), R. 8-C 
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14-4-1980 (All) — Revers. AIR 1981 SC 
1385 A (Jul). 

(1981) Civil Misc. App. No. 113 of 1981 ip 
Second Appeal No. 1484 of 1973, Dj- 
7-1-1981 (All) — Revers. AIR 1981 SC 
1400 A (Jal). 
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1970 (Punj) — Revers. AIR 1981 EC 
1461 A (Jui). 

(1972) Civil Writ Petn. No. 1034 of 1972, DJ- 
30-3-1972 (Punj) — Revors. AIR 1981. 
SC 1540 (Aug). N 

1972 Tax LR 682 — Over. AIR 1981 EC 
102 A (Jan). 

(1973) Cri. Appeal No. 396 of 1972, D}- 
21-11-1973 (Punj) — Revers. AIR 196% 
SC 1007 (May). 

(1975) Criminal Appeal No. 1044 of 1974. 
D/- 2-4-1975 (Punj) — Revers. AIR 1885 
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Dj- 6-5-1975 (Raj) — Revers. AIR 1982: 
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ERRATA 
AIR 1981 SC 1014 (June) 
(1) At page SC 1014 Col. No. 2 Read (1959) STC 508 (Bom) in place of existing 


{1965) 16 STC 935 (Cal) at the end of Index Note and Brief Note. 
(2) At page 1014 Col 2 Add “1972 Tax LR 2320 (Goa) Reversed” at the end of Index 


Note and Brief Note, 


AIR 1981 SC 1298 July) 


(1) At page 1305, Col. No. 2, Line 23, “for “from 2.80” read “from Rs, 2.86”. 
(2) At page 1305, Col. No. 2, Lines 23-24, for “to 149.93” read “to Rs. 149.93”. 
(3) At page 1305, Col. No. 2, Para. 8, Line 13, Omit the word “and” before the wors» 


“Japan”. 


(4) At page 1315, Col. No. 1, Line 3 from below, for “1978” read “1977”. 
(5) At page 1315, Col. No. 1, Line 2 from below, for “1978” read “1977”. 


(6) At page 1319, Col. No. 2, Para 49, Line 4, for the words “by W. H. Bhagwati J. in” 
read “by one of us, Bhagwati J., in a decision of the Gujarat High Court in”. 


(7) At page 1825, Col. No. 2, Line 34, 


add “,” after the word “only”. 


(8) At page 1332, Col, No. 2, Last Line, for “a Right Issue” read “a Rights Issue”. 
(9) At page 1333, Col. No. 1, Lines 3-4, for “shareholders decision” read “Shareholders 


decision”. 


(10) At page 1337, Col. No. 1, Line 3, for ‘Share’ read “Shares”. 
(11) At page 1338, Col. No. 1, Para, 107, Line 1, for “Hogg v. Cramphogo Ltd.” reag» 


v. Cramphorn Ltd. > 


“Hogg 
(12) At page 1338, Col. No, 1, Para. 107, Lines 33-34, for “Constitutional” read “legal”. 
(13) At page 1338, Col. No. 1, Para 107, Lines 41-42, for “Constitutional” read “legal”. 
(14) At page 1351, Col. No. 2, Line 11 from below, for “amending Act” read “Amending, 


Act”. 


(15) At page 1357, Col. No. 1, Line 33, for “Section 43-Proviso” read “Section 43A Pre= 


viso” 
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SUPREME COURT REVIEW — 1. 
“STATE ACTION” AS A KEY TO THE CONSTITUTION, 
(By Justice Shri V. S. Deshpande, Ex-Chief Justice, Delhi High Court). 


The title suggests a new line of think- 
ing on a problem which goes to the root 
of our understanding of the Constitution. 
The Constitution requires the State to 
play a positive role in the economic life 
of the nation. The goal of socio-economic 
justice set out in the Preamble is explain- 
ed in Part IV. It is to promote the wel- 
fare of the people by securing that justice, 
social, economic and political shall inhere 
all the institutions national life (Art. 38). 

Tts policy is to secure that the owner- 
ship and control of the material resources 
of the community are so distributed as 
best to subserve the common good and 
that the operation of the economic system 
does not result in the concentration of 


wealth and means of production to the. 


common detriment (Art. 89). As a means 
to this end, the State may carry on trade, 
business, industry or service itself or by 
a corporation owned or controlled by it 
(Art. 19 (6) {ii)). 


-Since administration and business are 
two different functions, the former is per- 
formed by the civil service while the lat- 
ter is best done by State corporations hav- 
ing the autonomy and the expertise. The 
only reason why trade and business is 
entrusted to State corporations is that it 
just cannot be done by the regular Gov- 
ernment departments. Had that heen 
possible we would have had a regular de- 
partment or departments of the Govern- 
ment dealing with trade or business. The 
same remark applies to the carrying on of 
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an industry or service by the State through 
State corporations, 


The question soon arose whether a 
State corporation is a part of the State or 
a different entity, The very first opinion 
expressed by the Supreme Court was in 
SAGHIR AHMED v. STATE OF U.P. 
1955) 1 SCR 707 at 780-731: AIR 1954 

C 728. The contention that the State, 
when it carries on trade, occupies the 
same position as a private trader was re- 
jected. The argument that the State 
ceases to function as State as soon as it 
engages itself in trade could not be ac- 
cepted for the plain reason that the con- 
cept of the police State had changed into 
that of a welfare State. Part IV of the 
Constitution imposes new functions on the 
State which it has to discharge in addi- 
tion to the old ones. There is no reason 
why the position should change merely 
because the State (in accordance with its 
own Resolution on Industrial Policy) de- 
cides to carry on industry and trade 
through State corporations and not in its 
administrative departments. And yet this 
is what has happened in the subsequent 


decisions of the Supreme Court, 

The reason is that the State corporations 
had separate legal personalities because 
they were formed by statutes or were 
incorporated under the Companies Act or 
registered under the Societies Registra- 
tion Act. Instead of realising that the 
original entity of the State continued whe- 
ther the function was an old one or a new 
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one and whether it was done by a depart- 
ment or by a corporation, the court re- 
cognised the separate legal personalities 
and yet tried to fasten on them the legal 
responsibilities of the State. Different 
reasons were given at different times for 
achieving this purpose. 


In RAJASTHAN ELECTRICITY 
BOARD v. MOHANLAL, (1967) 3 SCR 
877: AIR 1967 SC 1857 the Supreme 
Court set a direction to its thinking which 
has inhibited, in my humble view, the 
correct solution of, the problem. Instead 
of the substance, importance was 
to the form. The question asked or the 
issue framed would condition the reason- 
ing to find the answer. Thus, even though 
the conclusion was correct, the process of 
reasoning was not. Attention was con- 
centrated on the definition of the “State” 
in Article 12 of the Constitution. It in- 
cludes not only the Government and the 
Legislature but also a local authority and 
“other authorities’. Assuming that the 
corporation could not be Government, an 
attempt was made to show that it was an 
“authority”. It was an accident that this 
particular corporation could be said to be 
an “authority”. But this cannot be true of 
many other corporations. Mathew J. 
pointed out in his separate judgment in 
SUKHDEO SINGH v. BHAGATRAM 
(AIR 1975 SC 1831 at 1849):1975 Lab 
IC 881 that the test of what is an “auth- 
ority” adopted in RAJASTHAN ELEC- 
TRICITY BOARD (Supra) i. e. as power 
to issue directions binding on third par- 
ties, could be satisfied by the Oil and 
Natural Gas Commission but not by the 
Life Insurance Corporation and the In- 
dustrial Finance Corporation. This should 
have persuaded the Court to seek a new 
direction for its thinking but the majority 
did not do so. 


The credit to seek a new direction of 
thought goes to the pioneering judgment 
of Mathew J. He showed that in dis- 
charging the industry and trade fimo- 
tions the State had to act through the 
instrumentality of State corporations be- 
cause of its own Industrial Policy Resolu- 
tion of 1948. Even Mathew J., however, 
did not pursue the line of thinking to its 
logical end. He only solved the difficulty 
of showing that a State corporation estab- 
lished by statute must have the power to 
issue directions binding on third parties. 
Since this was impossible to show in re- 
spect of the vast majority of the corpora- 
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tions, Mathew J. adopted an easier test 
of whether the corporation was an in- 
strumentality of the State. This new test 
certainly lightened the task of the courts 
in identifying the corporation with the 
State since there could be many indica- 
tions such as ownership and control which 
could show if the-new test is fulfilled or 
not. But Mathew J. missed a big oppor- 
tunity. He referred to the American doc- 
trine of State action but did not indicate 
how it could be applied to the Indian 
situation. He also, therefore, could not 
get out of the rut of thinking that it was 
necessary to show that a corporation was 
an ‘authority’ to make it liable as ‘State’ 
because of the’ definition of “State” 
in Article 12 of the - Constitution. Per- 
haps even a bigger limitation of 
Mathew J.’s judgment was his admission 
that he expressed “no opinion whether 
private corporations........ would he 


- “State” within the meaning of Article 12”. 


In RAMANA DAYARAM SHETTY v. 
THE INTERNATIONAL AIRPORT AU- 
THORITY, AIR 1979 SC 1628, Bhagwati J. 
mainly elaborated what Mathew J. had 
already said. But he went further in one 
respect. He would regard a corporation 
as an instrumentality of the State whe- 
ther it was created by a statute or incor- 
porated under the Companies Act or even 
registered under the Societies Registras 
tion Act. But he did not apparently 
realise the contradiction inherent in the 
broadening of the test of “authority” and 
thereby increasing the difficulty of show- 
ing that “the other corporations” i. e. 
those not established by statute were 
“authorities” in any sense of the word. 
For, exercise of power is an essential con- 
dition-of being an “authority” whether 


‘in the dictionary sense or the legal sense. 


If no power at all was exercised by a 
corporation, how could it be regarded as 
an “authority”? That it is an instrumenta- 
lity of the State may be a good reason to 
regard it as the “State” itself i. e. a part 
of the State. But it is not a sufficient rea- 
son for regarding it an “authority”, 


The length of the discussion in the 
AIRPORT AUTHORITY (supra) case has 
created an impression that it has at last 
arrived at a satisfactory solution of the 
problem of fastening the same obligations 
on the State instrumentalities-corporations 
as are owned by the State. But with re- 
spect, the decision is rooted in the con- 
tradiction pointed out above. On the one 
hand, it says that every corporation which 
is an instrumentality of the State is an 
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“authority”. On the other hand, it does 
not at all even consider what is the mean- 
ing of “authority” and how these instru- 
mentalities are included in any possible 
meaning of “authority”. It is the difficulty 
of proving that a private corporation not 
exercising any powers is an “authority” 
which seems to have compelled 
Mathew J. in SUKHDEO SINGH (supra) 
from regarding a private corporation as 
an “authority”. Bhagwati J. saw no rea- 
son to distinguish between the statutory 
and other corporations if the test of being 
an instrumentality of the State was to de- 
cide if a corporation was an “authority”. 
But he gives no answer as to how a pri- 
vate corporation which itself does not 
wield power can be an “authority”, Bhag- 
wati J. was less able than even Ma- 
thew J. to apply the doctrine of “State 
action” as developed in the U. S, to our 
constitutional and administrative law. For 
this reason, the extension of the concept 
of “authority” in the AIRPORT AU- 
THORITY (supra) has proved unreal and 
the law cannot be said to have ad- 
vanced beyond what Mathew J. had stat- 
ed in SUKHDEO SINGH (supra). 


It was perhaps the realisation of the 
abovementioned inadequacy of the deci- 
sion in AIRPORT AUTHORITY (supra) 
which made V. R. Krishna Iyer J. re- 
consider the questionin SOM PRAKASH 
REKHI v. UNION OF INDIA decided 
on the 18th November, 1980 and reported 
in this Issue as AIR 1981 SC 212. 


© He says “We do see the force of this 
contention (that a writ petition cannot 
lie against a mere company under Art. 83) 
notwithstanding the observations in the 
AIRPORT AUTHORITY CASE (Supra) 
that the status of ‘State’ will attach to the 
Government company like the second re- 
spondent (Bharat Petroleum Corporation 
a Government Company)” He then refers 
to the definitions of ‘authority’. ‘Authority 
(in Administrative law) is a body having 
jurisdiction in certain matters of a public 
nature’ (Law Lexicon by P. R. Aiyer). 
Salmond’s definition of authority is ‘that 
it is the ‘ability conferred upon a person 
by the Jaw to alter by his own will direct- 
ed to that end the rights, duties, liabil- 
ties or other legal relations, either of 
himself or of other persons’. Iyer J. sets 
before him pointedly the task: ‘So the 
search here must be to see whether the 
Act (THE BURMAH SHELL (ACQUIST- 
TION OF UNDERTAKINGS IN INDIA) 


ACT 1976) vests authority, as agent or 
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instrument of the State, to affect the legal 
relations of oneself or others’, It must be 
noted that this is the first time that the 
court posed the question of even a Gov- 
ernment company (not to speak of an 
ordinary company) being an ‘authority’ 
and tried to answer it. Both SUKHDEO 
SINGH and AIRPORT AUTHORITY 
were concerned with statutory corpora- 
tions and did not and could not decide 
this question. On the contrary, the rea- 
sons given by the majority in SUKHDEO 
SINGH, the abstension of Mathew }. 
from extending the concept of ‘authority’ 
to private corporations and the unanim- 
ous decision of the constitution bench ‘in 
SABHAJIT TEWARI v. UNION OF 
INDIA AND OTHERS, AIR 1975 SC 
1829: 1975 Lab IC 819 to which Ma- 
thew J. is a party draw a distinction be- 
tween the statutory corporations which 
are the ‘State’ and the companies and 
societies which are not the ‘State’. In a 
Constitution Bench in SOM 
PRAKASH REKHI (Supra) was bound by 
the decisions in SUKHDEO SINGH and 
SABHAJIT. But no court of justice can 
overlook the reality that Government 
companies are the ‘State’ and resort to 
the technicality of its separate personality 
as the reason for its not being the ‘State’. 


For the first time ever the Supreme 
Court held in SOM PRAKASH REKHI 
(supra) that the Bharat Petroleum Corpo- 
ration, a Government company, registered 
under the Companies Act was the ‘State’ 
under Article 12 of the Constitution. How 
was this feat achieved? Krishna Iyer J. 
(O. C. Reddy J. with him) pointed out 
that the Bharat Petroleum Corporation 
against whom Som Prakash Rekhi had 
filed -the writ petition for the restoration 
of the cut in his pension was not an ordin- 
ary Government Company, It was virtual- 
ly in the same position as a statutory cor- 
poration is for the reasons given below:— 


Il. The Act of 1976 first vested the 
undertakings of the Burmah Shell in the 
Government. Had a writ petition been 
filed during the said vesting, it would 
have been competent. f 


2. Acting under the Act, the Govt. 
notified that the vesting would be in the 
Ep ranon instead of continuing in the 

ovt, l 


3. But the provisions of the Act which 
were to apply to the Govt. continued to 
apply to the Corporation, This corpora- 
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tion was thus distinguished from other 
Govt. companies because apart from the 
Companies Act, it was governed by the 
Acquisition Act in respect of the obliga- 
tions cast on it, for instance, by Sec- 
tions 9 and 10 of the Act, 


4. The rights of its employees were 
also governed by .the provisions of the 
Act and not by mere conditions of the 
contract of employment. 


5, Penalties attach to a person who 
meddles with the property of the com- 
pany and the company and its employees 
are protected from liability for action in 
good faith under the Act. 


6. The most important reason, of 
course, is the utter injustice of denying 
relief to an employee just because the 
company is substituted for the Govern- 
ment though the statutory provisions 
show that the company is in the position 
of the Government itself in all matters. 


R, S. Pathak J. agreed with the con- 
clusion that relief should be given to the 
petitioner but did not agree that the sta- 
tutory provisions governing the company 
put it in the same position as a statutory 
corporation would be. He said: 


“As for the Act of 1976, I am unable 
to see any support for the proposition 
(that the said corporation is a ‘State with- 
in the meaning of Art, 12 of the Consti- 
tution). The provisions would apply to 
any Govt. company and they do not alter 
the basic nature of that company. They 
are provisions which could well have 
been applied to a private corporation, if 
the Act had selected one for vesting the 
undertakings in it. Would that have made 
the private ‘corporation a ‘State’P”. 


The upshot is most unstable. Firstly, 
the decision applies only to those special 
Government Companies which have suc- 
ceeded the Government under a statute 
and still continue to be governed by it. 
The same method was followed in the 
Burn Company and The Indian Standard 
Wagon Company (Nationalisation) Act, 
1976 and in Assam Sillimanite (Acquisi- 
tion and Transfer of Refractory Plant) 
Act, 1976 and may become the standard 
procedure of the Govt. for such purposes. 
Even then such specially situated Govt. 
companies are few. The arguments for re- 
garding such companies as ‘State’ would 
not be available regarding other Govt. 
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companies. Secondly, as pointed out by 
Pathak J. it-is difficult to understand how 
a company becomes a ‘State’ by being 
governed by a statute, Ordinary Govt. 
companies and even non-Govt. companies 
are also governed by the Companies Act 
and even a society is governed by the 
Societies Registration Act. Thirdly it is 
not easy to understand even the difference 
between a corporation governed by the 
statute creating it and a company which 
is governed by the Companies Act only 
after it is registered under it. Both are in 
the eye of law legal persons separate 
from the Govt. Why. should the one and 
not the other be regarded as the ‘State’? 
Fourthly, the powers of altering the 
rights, duties, liabilities or other legal 
relations of itself or other persons is not 
generally possessed by the corporations, 
statutory or otherwise. 

All this points to one conclusion. The 
original approach is itself inadequate, 
faulty and unfruitful. The problem, of 
assimilating the instrumentalities of the 
Government can be solved only _ by re- 
garding them as a part of the Govern- 
ment or the Government itself. It can- 
not be solved by trying to equate them 
with ‘authorities’. We must abandon the 
attempt to hold corporations, statutory or 
otherwise as ‘authorities’ and must regard 
their action as ‘State’ action on the ground 
that in substance though not in form 
they are a part of the Government and as 
such what they do is really done by the 
Government, I shall briefly explain the 
doctrine of State action as applied to the 
Constitution of India. 


- The theory of State action was first 
evolved by the U.S. Supreme Court in 
extending the protection of the Fourteenth 
Amendment of the U.S. Constitution 
against acts which are really of the State 
though in form they are of someone else. 


But that someone else would not have 
been able to take such action unless the 
action was enforced or supported by the 
State. Fortunately, the Fourteenth 
Amendment uses only the word ‘State’ and 
does not try to define it. The U. S. Sup- 
reme Court did not try to bring the con- 
cept of State within any artificial defini- 


tion but a common sense approach taken 
was that each act which was backed by 


the legislature, the executive or by the 
judiciary in certain circumstances was - 


State action. 
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It is my submission that precisely the 
same approach is needed in understand- 
ing the Constitution of India. For the 
Constitution as a whole, there is no one 
definition of the ‘State’. But every stu- 
dent of the Constitution, political science 
or of Government or every one going by 
the common sense knows that the State 
is the Legislature and the Executive pri- 
marily. Whether judicial action under 
certain circumstances will be regarded as 
State action may be reserved for a separ- 
ate discussion. The special definition of 
the ‘State’ in Article 12 does not mean 
that corporations as separate legal per- 
sons can be ‘authorities’ just because the 
‘authorities’ are also separate from the 
Government. If we are to apply the 
functional test to determine if the corpo- 
rations are State or not, why should we 
be concerned with their separate legal 
personalities? 


A writ petition seeks judicial review 
either of legislative action or of executive 
action. We are here concerned with the 
latter. The executive power of the Union 
of India or of the States is exercised either 
by the President or the Governors direct- 
ly or through officers subordinate to them 
(Articles 58 and 154). Once it is perform- 
ed in the name of the President or the 
Governor, no inquiry can be made as to 
whether it was in fact the action of the 
President or the Governor. (Articles 77 
and 166), 


The officers who act in the name of 
the President or the Governors are not 
agents or delegates but are the Govern- 
ment or a part of the Government. Once in 
GULLAPALLI NAGESHWAR RAO v. 
ANDHRA PRADESH STATE ROAD 
TRANSPORT CORPORATION, (1959) 
Supp 1 SCR 3819:(AIR 1959 SC 808), 
per Subba Rao J. the hearing given 

y the Secretary was held not to be hear- 
ing to be given by the Govemment. I re- 
spectfully . pointed out in an article in 
(1960) 2 Journal of the Indian Law Insti- 
tute 423 that an institutional decision is 
to be taken according to the scheme of 
the Constitution for the exercise of the 
executive power and not necessarily by 
the head of the Government. Since then 
in a series of decisions viz. KALYAN 
SINGH v. STATE OF U. P. (1962) Supp 2 
SCR 76:(AIR 1962 SC 1183), BEJOY 
LAKSHMI COTTON MILLS LTD. v. 
STATE OF W. B., (1967) 2 SCR 406: (AIR 
1967 SC 1145); ISHWARLAL v. STATE 
OF GUJARAT, (1968) 2 SCR 267: (AIR 
1968. SC 870) and A. SANJEEVI NAIDU 
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v. STATE OF MADRAS, (1970) 3 SCR 
505:(AIR 1970 SC 1102) the Supreme 


Court has held that the acts of 
the authorised officers are the acts 
of the Govt. itself and not of the 


delegates of the Govt. Even when an act 
is not done in the formal manner in the 
name of the President and the Governor 
as may be prescribed, the act can be 
shown to have been authorised according 
to the rules of business framed under 
Articles 77 and 166 and hence State ac- 
tion and not the actions of the officers 
under whose signatures they may have 
been taken. ; 


I submit that the actions of statutory 
corporations or other companies or of 
societies registered under the Societies 
Registration Act like the C. S. I. R. or the 
I. C. A. R. who are owned or controlled 
by the Government are State actions for 
the purpose of writ petitions under Arti- 
cles 32 and 226 for the following reasons: 


(1) Just as the State acts through the 
authorised officers, it can act through 
corporations, companies or societies, Arti- 
cle 298 recognises that the State may hold 
property enter into contracts and carry 
on trade or business but does not lav 
down the manner of doing so. Article 299 
only prescribes the manner of entering 
into contracts. The Industrial Policy Re- 
solution of 1948 says that the Govern- 
ment will normally manage State enter- 
prises through the medium of public cor- 
porations. The Industrial Policy Resolu- 
tion of 1956 simply says that the State 
will assume direct responsibility for set- 
ting up new Industrial undertakings and 
developing transport facilities and it will 
also undertake State trading on an in- 
creasing scale. Does this not mean that 
allthis is being done by the State? Ifthe 
trading is done by the State Trading Cor- 
poration, a company registered under the 
Companies Act, must it be held that it is 
not the State but a company which is 
trading? The separate personality of the 
company may be relevant for its own pur- 
poses such as the Companies Act and the 
manner in which the business is to be 
done. But when the question is whether 
the action of the company is in violation 
of the Fundamental or other rights of 
some citizen, can the courts deny relie 
on that technical ground? Will that be 
according to the true meaning of the Con- 
stitution 


(2) Article 19 (6) (ii) expressly recog- 
nises that the carrying on business by a 
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corporation owned or controlled by the 
State is State action. Had it been the ac- 
tion of the corporation, there was no 
need to say that the fundamental’ right 
guaranteed by Article 19 (1) (g) would 
not be infringed by a complete or partial 
monopoly assumed by the corporation. It 
is surprising that no notice has been taken 
so far of this provision in considering 
whether the trade or business carried by 
the State through a corporation is State 
action or not, 


- (8) Article 28 (1) prohibits imparting 
religious instruction by an institution 
wholly maintained out of state funds. 
Such an institution can be a school, col- 
lege or University either registered under 
the Societies Registration Act or formed 
by a Trust or by a Statute. But that is not 
the essence of the matter. The action of 
auy such institution will be State action 
just because it is supported by State 
funds. Why should not the action of a 
company or society entirely funded by 
the State not be State action on the same 
principle? 


(4) In view of Article 28 (3) an institn- 
tion receiving aid (small or big aid) out 
of State funds is prohibited from making 
a student attend religious instruction un- 
less the guardian of the student consents. 
Whatever may be the form the institution 
may assume and ex hypothesi it will not 
be a Govt. institution, its action is State 
action and a writ petition can lie against 
it. 


(5) Article 29 (2) also makes the action 
of an institution receiving aid out of 
State funds State action and as such 
amenable to a writ petition under Art. 32. 
After carefully analysing the Supreme 
Court decisions bearing on the question 
I came to the conclusion in KUMKUM 
KHANNA v. MOTHER ACQUINAS, AIR 
1976 Delhi 85 speaking for a Division 
Bench of the Delhi High Court that a 
person not constituted by statute but act- 
ing under a statute is an ‘authority’ and a 
writ petition against him lies under Arti- 
cle 226. For the same reason it should be 
immaterial whether a corporation is form- 
ed by or under a statute. In either event 
its action will be State action if it is 
owned or controlled by the State. 


(6) In DR. Y. P. GUPTA v. UNION OF 
INDIA, ILR (1975) 2 Delhi 433 : 1976 Lab 
IC 238 speaking for a Bench of a five 
Judges of the > Delhi High © Court 
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why Mathew J. was 
apply the doctrine of 
State action from the U. S. Constitu- 
tional Law to the writ petition in 
Sukhdeo Singh (supra). The reason was 
that the Courts in the U. S. A. considered 
cnly the nature of the action while in 
India under Article 226 the courts con- 
sider the nature of the actor i. e. whether 
the actor was an ‘authority’. The time has 
now come to realise the following truths. 
Firstly, it is the nature of the action and 
not that of the actor which is to be seen. 
Secondly, even if the nature of the actor 
is to be considered the actor will be the 
‘State’ i. e. the Government. It is not 
necessary that the actor should be an ‘au- 
thority. If the actor is covered in the 
wider conception of what is Government 
or a part of the Government, it is not 
necessary to fit him into the narrower 
category of an ‘authority’. I repeat that 
the Corporations would be deemed to be 
Government or part of Government only 
for the limited purposes of Articles 32 
and 226 and not for all purposes. Just as 
a state has many faces and yet it remains 
the same State, a corporation can also have 
many faces and still remain a corporation. 
How the police State is assuming the 
functions of a welfare State and yet re- 
mains the same State is finely expressed 
by MacIVER: “Just as the conception of 
order widens into that of protection, so 
does protection in turn find a wider inter- 
pretation in the business of conservation 
and development’ (The Modern State 186). 
It so happens that in carrying industry 
or trade the State wears the mask of a 
corporation, But if the State is meant to 
have manifold functions, it still remains 
the State even when it carries on trade or 
industry. For the purpose of the Consti- 
tution, it does not change its character 
though for the purpose of the Companies 
Act or of some other statute it may do so. 

(T) Professor Herbert Wechsler in his 
TOWARDS NEUTRAL PRINCIPLES OF 
CONSTITUTIONAL LAW (1959-60) 73 
HARVARD LAW REVIEW I has 
warned us against coming to a deci- 
sion just because it is just and right 
to do so but without giving logical 
reasons for it. The present position of 
the decision in SOM PRAKASH REKHI 
is open to such a criticism because the at- 
tempt to show that even a Govt. company 
governed by a statute is an ‘authority’ is 
not quite convincing. Further, this line of 


reasoning will leave out all other Govt. 


and ordinary companies and societies 
Why not abandon that line and adopt the 


I pointed out 
not able to 
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doctrine of State action which has stood 
the test of time and logic in the U.S. A.P 


To avoid any conceptual confusion, it 
may be noted that the doctrine of ‘State 
action’ is needed only for the assertion of 
fundamental rights in writ petitions under 
Art. 82 or Art 226 or in suits. The reason 
is that the fundamental rights are 
eater only against the ‘State’ as de- 

ned in Art. 12, Whenever any provi- 
sions of Part IV of the Constitution are 
to be read in connection with a funda- 
mental right or a directive principle of 
State policy, again ‘State’ has the same 
meaning in view of Art. 86. In the rest of 
the Constitution, the word ‘State’ will 
have such meaning as is determined by 
the context. If this is kept in mind, the 
apparently discordant decisions are re- 
conciled and distinguished. The need for 
this caution may be illustrated by refer- 
ring to the constitution bench decisions 
in SUKHDEO SINGH and SABHAJIT 
TEWARI (supra). 


The constitution bench cited the deci- 
sions in PRAGA TOOLS CORPORATION 
v. C. M. IMANUAL, (1969) 3 SCR 773 : AIR 
1969 SC 1306; S. L. AGARWAL v. GENE- 
RAL MANAGER HINDUSTAN STEEL, 
(1970) 3 SCR 363: AIR 1970 SC 1150 and 
HEAVY ENGINEERING MAZDOOR 
UNION v. STATE of BIHAR (1969) 
8 SCR 995:AIR 1970 SC 82 for 
the proposition that they were companies 
having an existence independent of the 
Government but used this to conclude 
that the Council of Scientific and Indus- 
trial Research is not an ‘authority’ within 
the meaning of Art. 12. With respect, 
these decisions are not at all concerned 
with the enforcement of a fundamental 
right. Hence they cannot be relevant for 
showing that companies are not ‘authori- 
ties’ or the ‘State’ under Art. 12. The sub- 
. mission that companies are the ‘State’ or 
a part of the ‘State’ made above is not 
affected by decisions which show that for 
other purposes the companies are not a 
part of the State or Government. It is ob- 
vious that for the purpose of the Indus- 
trial Disputes Act the companies are sepa- 
rate from the Govt. as held in PRAGA and 
H. E. M. UNION (supra) but this does not 
prevent the companies from being the 
‘State’ when a fundamental right is to be 
enforced against them. 


Similarly, companies may not be a 
‘State’ for purposes other than of Parts III 
and IV of the Constitution. The employ- 
ment in civil service and posts under the 
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Union of India or the States in India is 
not concerned with Parts III and IV and 
hence the protection of Article 311 could 
not be given to a company employee in 
S. L. AGARWAL (supra). Nor can a com- 
pany be ‘State’ under Article 181 as 
pointed out in STATE OF BIHAR 
v. UNION OF INDIA, (1970) 2 
SCR 522: ATR 1970 SC 1446. The con- 
verse is also true, A person can hold 
office under the state within the meaning 
of Art. 16 in Part HI and yet be not a 
member of a civil service or the occupant 
of a post under Chap. XIV as pointed out 
in GAZULA DASHRATH RAMA RAO v., 
STATE OF ANDHRA, PRADESH, (1961) 
2 SCR 9381: AIR 1961 SC 564. This 


ends the review of SOM PRAKASH 
REKHI (supra) and the reasons why 
companies can be the State for 


the purposes of Parts II and IV of 
the Constitution and the applicability ot 
the reasoning even to societies which are 
registered under the Societies Registra- 
tion Act, 


FERTILISER CORPORATION KAM- 
GAR UNION v. UNION OF INDIA AND 
OTHERS was also decided on the 
18th November, 1980 and is report- 
ed in this issue as AIR 1981 SC 844. 
In this case also a writ petition had been 
filed against a Government company 
under Art. 32. But the constitution bench 
speaking through Y. V. Chandrachud C. J. 
held that no fundamental right of the 
petitioners was violated and hence the 
petition could not be maintained under 
Art. 82. But the learned Chief Justice ex- 
pressed the feeling of the court in favour 
of the maintainability of the petition 
when he said: “If public property is vio- 
lated, it would require a strong argument 
to convince the court that representative 
segments of the public or at least a sec- 
tion of the public which is directly inter- 
ested and affected would have no right 
to complain of the infraction of public 
duties and obligations...... We are not 
too sure if we would have refused relief 
to the workers if we had found that the 
sale was unjust, unfair or mala fide”. 

In a separate judgment V. R. Krishna 
Iyer J. took this opportunity of expound- 
ing the widening concept of locus standi 
so that a pro bono publico should have as 
much standing as a person individually 
affected to file a writ petition on the 
ground of injury to public interest, a sub- 
ject which was dealt with by me at 
length in 18 (1971) Journal of the Indian 


-- Law Institute 153. What is more import- 


ant is his clear finding that the writ peti- 
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tion would have been maintainable under 
Article 226. Both the observation of the 


learned C. J. and the finding of Krishna 
Iyer J: are based on the public nature of 
the Government companies and the 


necessity in public interest to make them 
accountable to the people through the 
courts even though the petitioners may 
not be able to show the infringement of 
any rights of their own. Both obviously 
have regard to the nature of the action 
and not to that of the actor. Neither has 
considered whether the Government com- 
pany is an ‘authority’ under Article 226 
if not under Art. 12, This approach sup- 
ports the plea made by me in reviewing 
SOM PRAKASH REKHI (supra) that the 
liability of the companies should be based 
on the nature of their action as being 
‘State action’ and not on the nature of their 
personalities which for other purposes 
may be separate from the Government. 


It is interesting to contrast the methods 
of judicial reasoning employed in SOM 
PRAKASH REKHI and FERTILISER 
CORPORATION cases. In the former a 
close interpretation of the term “auth- 
ority” is attempted to bring a Govern- 
ment Company within its meaning, But 
in the latter, effect is given to the intend- 
ment of the Constitution. The court felt 
bound to give effect to the clear objectives 
of the Constitution without the need of 
textual analysis of the provisions of the 
Constitution or of the statute concerned. 


- In specific situations, the Legislature 
has on several occasions equated public 
corporations to the State or the govern- 
ment. For instance, property which is 
“public premises” under S. 2 (a) of the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1971 includes not only 
the property of the government but also 
of a company of which not less than 
51 per cent of the paid up share capital is 
held by the government. Also is included 
the property of a statutory corporation 
owned or controlled by the government. 
Again, in 1964 the definition of a “pub- 
lic servant” in S. 12 of the Indian Penal 
Code was amended to include “every 
person in service or pay of a corporation 
established by or under a Central, Provin- 
cial or State Act, or a Government Com- 
pany as defined in S. 617 of the Com- 
panies Act”, Explanation 1 to the section 
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clarifies that “persons falling under any 
ef the above descriptions are public ser- 
vants whether appointed by the Govern- 
ment or not”. An auditor working in 
Government Companies was held to hold 
an office of profit under the Govem- 
ment within the meaning of Article 102 
of the Constitution even though he was 
not in the service of the Government. 
(G. G. BASU v. S. P. GHOSAL, (1964) 4 
SCR 8311). 


cs, 


These examples showing that a person 
who may not be a part of the Govern. 
ment can still have a capacity or func- 
tion in the discharge of which he will be 
a part of the government support the 
reasoning advanced above that public cor- 
porations constituted by or under a statute 
will be a part of the government for the 
purposes of Parts III and IV of the Con- 
stitution even though for all other pur- 
poses they will have their separate 
existence. The reason is that a statute 
can make such specific and particular 
provisions but a constitution is not ex- 
pected to do so. Long ago in McCUL- 
LOCH v. MARYLAND, 4 L. Ed. 579 
(1819) Chief Justice Marshall of the U.S. 
Supreme Court explained the reason for 
this difference: “A constitution to contain 
an accurate detail of all the sub-divisions 
of which its great powers will admit...., 

. would partake of the prolixity of a 
legal code...... It would probably never 
be understood by the public. Its nature, 
therefore, requires that only its great out- 
lines should be marked, its important ob- 
jects designated, and the minor ingredients 
which compose those objects be deduced 
from the nature of the objects themselves 
ainia In considering this question 
then, we must not forget that it is a con- 
stitution we are expounding”. o 


As seen earlier different methods of 
judicial reasoning are employed in SOM 
PRAKASH REKHI and FERTILIZER 
CORPORATION cases. This latter 
decision is characteristic of the 
modern tendency in constitutional law tu 
base decisions more on the values enshrin- 
ed in the Constitution than on the inter- 
pretation of the actual words of the rel- 
evant provisions of the Constitution. This 
is a convenient point of departure. For, 
it opens a new vista: “BASING DECI- 
SIONS ON VALUES”. Shall we take it 
up in the next monthly issue? 
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AIR 1981 SUPREME COURT 1 
(From: (1973) 31 STC 396 (Guj)) 

P. N. BHAGWATI, A. P. SEN AND 
E. S. VENKATARAMIAH, JJ.* 
Civil Appeal No. 631 of 1973, D/- 8-10- 

1980. 


Commissioner of Sales Tax, Gujarat, 
Appellant v. M/s. Union Medical Agency, 
Respondent. 


Bombay Sales Tax Act (51 of 1959), 
(as applicable to the State of Gujarat), 
Ss. 8 (ii), 2 (25), 22 and 4 — Expression 
“Registered dealer” in S. 8 (ii) — Inter- 
pretation — Does not include dealer re- 
gistered under Central Sales Tax Act — 
Fiction under Section 4 (2) not to be pro- 
jected in S., 8 (ii), (1973) 31 STC 396 
(Guj), Reversed. 


For the purpose of allowing deduction 
from the turnover of sales under cl. (ii) 
of Section 8 of the Bombay Sales Tax 
Act, 1959, purchases of goods made by a 
dealer register€d under the Bombay 
Sales Tax Act, 1959 from a dealer who 
is registered under the Central Sales Tax , 
Act, 1956 and who is liable to pay tax 
under Section 4 of the Bombay Sales Tax 
Act, 1959 though not registered under 
the Bombay Sales Tax Act, 1959 cannot 
be said to be purchases of goods made 
from a registered dealer within the 
meaning of clause (ii) of Section 8 of the 


*Note :— The judgments are printed in 
the order in which they are given in 
the certified copy. The first judgment 
is not, therefore - necessarily the lead- 
ing judgment. — Ed. 
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C 643, (1867) LR 2 QB 144 and 


Bombay Sales Tax Act, 1959. (1973) 31 
STC 396 (Guj), Reversed; (1828) 7 B & 
(1949) 
1 KB 142, Distinguished, 

(Paras 2, 4, 7, 23, 24) 


Per Bhagwati, J.:— The expression 
‘Registered dealer’ is used in Section 8 
(ii) in its definitional sense to mean a 
dealer registered under Section 22 of the 
Bombay Act and it does not include a 
dealer registered under the Central Act. 

(Para 2) 


Secs. 32 to 38 and 46 to 48 are machin- 
ery sections and it is for the purpose 
of making the machinery of these sec- 
tions applicable for recovery of the tax 
imposed on the dealer under sub-sec. (1) 
of Section 4 that an artificial fiction is 
created deeming the dealer to be a Re- 
gistered dealer, that is, a dealer register- 
ed under Section 22 of the Bombay Act. 
This legal fiction is created for a speci- 
fic purpose and it is limited by the terms 
of sub-section (2) of Section 4 and it 
cannot be projected in Section 8 (ii), Sec- 
tion 4 has, in fact, nothing to do with 
Section 8 (ii). They are distinct and in- 
dependent provisions operating on totally 
different areas, (Para 3) 


Per Sen, J.:— There is no obscurity 
in the language of Clause (ii) of Sec. 8 
of the Act. It is clear from the terms of 
Clause (ii) of Section 8 that no deduction 
is claimable in respect of resales of goods 
purchased from a dealer registered under 
the Central Act, who is not a registered 
dealer within the meaning of Section 2 
(25) of the Act. It follows that the ex- 
pression ‘registered dealer’ in Clause (ii) 
of Section 8 of the Act must bear the- 
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meaning of that expression as given in 
Section 2 (25) of the Act. If the meaning 
of the section is plain, it is to be applied 
whatever the result, (Para 13) 


It is true that the meaning of a word 
or expression defined may have to be 
departed from on account of the subject 
or context in which the word had been 
used and that will be giving effect to the 
opening sentence in definition section, 
namely ‘unless the context otherwise re- 
quires’, 
Court has not only to look at the words 
but also to look at the context, the col- 
location and the object of such words re- 


lating to such matter and interpret the’ 


meaning intended to be conveyed by the 
use of the words in a particular section. 
But where there is no obscurity in the 
language of the section, there is no scope 
for the application of the rule ex vis- 
ceribus actus. This rule is never allowed 
to alter the meaning of what is of itself 
clear and explicit. (Para 18} 
The legal fiction in sub-section (2) of 
Section 4 is created for a limited pur- 
pose, namely, to make Section 4 a self- 
contained code which not only imposes a 
charge of tax and lays down the rate 
structure, but also provides the machin- 
ery for assessment and recovery of tax 
and penalty. The legal fiction contained 
in sub-section (2) of Section 4 of the Act 
cannot be stretched any further. 
(Para 24) 
Cases Referred : Chronological Paras 
(1949) 1 KB 142: (1948) 2 All ER 610, 
Jobbins v. Middlesex County Council 


16 

(1867) LR 2 QB 144: 15 LT 466: 15 WR 
345, Rein v. Lane 16 
(1828) 7B & C 643: 108 ER 863, Bywater 
v. Brandling 16 
Mr. R. P. Bhatt, Sr. Advocate (Mr. 


S. P. Nayar, Advocate with him), -for Ap- 
pellant; Appeal set down ex parte 
against Respondent 


BHAGWATI, J.:— I have had the ad- 
vantage of reading the judgment pre- 
pared by my learned brother Sen and I 
entirely agree with the conclusion reach~ 
ed by him, but I would like to state 
briefly my own reasons for arriving af 
that conclusion, The facts giving rise to 
this appeal have been stated with ad- 
mirable succinctness by my learned bro- 
ther Sen and I need not repeat them. 
The facts indeed are not material, be- 
cause only one single question of law 
arises for determination in this appeal 
and it does not depend on any particular 
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facts. The question is a very simple one, 
namely, whether the expression ‘Regis- 
tered dealer’ in Section 8 (ii) of the Bom- 
bay Sales Tax Act, 1959 as applicable to 
the State of Gujarat (hereinafter refer- 
red to as the Bombay Act) means only 
a dealer registered under Section 22 of 
that Act or it also comprises a dealer 
régistered under the Central Sales Tax 
Act, 1956 (hereinafter referred to as the 
Central Act). 

2, Since the decision of this question 
turns on the true interpretation of the 
expression ‘Registered dealer’, in Sec. 8 
(ii) of the Bombay Act, we may repro- 
duce that section as follows: 


“Section 8: There shall be levied a 
sales tax on the turn-over of sales of 
goods specified in Schedule C at the rate 
set out against each of them in column 
3 thereof, but after deducting from such 
turnover — 

(i) XRX XXX XXX 

(ii) resales of goods purchased by him 
on or after the appointed day from a Re- 
gistered dealer if the goods at the time 
of their purchase were goods specified in 
Schedule C.” 

This section has obviously been enacted 
to prevent multiple point taxation on 
goods specified in Schedule C. Where 
goods specified in Schedule ‘C’ are sold 
by a dealer and obviously he must be a 
dealer registered under Section 22 of the 
Bombay Act, if he is liable to pay tax 
under that Act — the turnover of these 
sales is liable to be taxed at the rate 
specified against each category of goods 
in that Schedule, but if the sales in 
question are re-sales of goods purchased 
by the dealer on or after the appointed 
day from a “Registered dealer”, they 
would be liable to be excluded from the 
turnover, because the ‘Registered dealer’ 
from whom they are purchased would 
have paid tax under the main part of 
Section 8 and the goods having already 
borne tax in the hands of the selling 
‘Registered dealer’, the legislative intent 
is that they should not suffer tax again. 
Now the expression ‘Registered dealer’ 
is defined in Section 2 (15) of the Bom- 
bay Act to mean “a dealer registered un= 
der Section 22” and therefore, ordinari- 
ly, the expression ‘Registered dealer’ as 
used in Section 8 (ii) must carry the 
same meaning, namely, a dealer register- 
ed under Section 22 of the Bombay Act. 
But, as the opening part of Section 2 
shows, the definitional meaning is sub- 
ject to anything repugnant in the subject 
or context, The context in which the de- 
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fined word occurs may clearly indicate 
that it is used in a sense different from 
that given in the definition clause. We 
must therefore see whether there is any- 
thing in Section 8 (ii) or in the context 
in which it occurs which should compel 
us to place on the expression ‘Register- 
ed dealer’ as used in that section a 
meaning different from that given to it 
in Section 2 (15). We are afraid we do 
not find anything in the subject or con- 
text of Section 8 (ii) which would per- 
suade us to depart from the definitional 
meaning of the expression ‘Registered 
dealer’. The subject and context in fact 
re-enforce the view that the expression 
‘Registered dealer’ in Sec. 8 (ii) is used 
to mean a dealer registered under Sec- 
tion 22 of the Bombay Act, and does not 
include a dealer registered only under 
the Central Act. If a dealer is registered 
only under the Central Act and not un- 
der the Bombay Act, it would mean that 
he is not liable to pay tax under the 
Bombay Act and in that event, even if 
he has sold goods specified in Sch. ‘C, 
to a registered dealer under an intra- 
State sale, no tax would be payable by 
him on such sale and if the purchasing 
dealer is also to be exempt from tax in 
respect of re-sale effected by him, the 
result would be that the goods would 
escape tax altogether and not suffer even 
single point tax. That surely could not 
have been the intendment of the legis- 
lature in enacting Section 8 (ii). It would 
indeed frustrate the object of Section 8 
(ii) which is to provide for imposition of 
single point tax on the goods specified in 
Schedule ‘C. The situation would be the 
same even where the sale effected by the 
dealer registered under the Central Act 
is an inter-State sale. That sale would 
undoubtedly be taxable under the Cen- 
tral Act, but it is difficult to see why 
the Gujarat State should give exemption 
to re-sale of goods in respect of which, 
at the time of the first sale, tax has been 
levied under the Central Act of which 
the benefit has gone to another State. 
Moreover, in such a case, the first sale 
being an inter-State sale, would be tax- 
able at a fixed concessional rate under 
Section 8 (1) (a) or at the rate of 7% 
or at a rate equal to or twice the rate 
applicable to the sale of such geods in 
the State of the selling dealer, under 
clause (a) or (b) of sub-sec. (2) of Sec- 
tion 8 of the Central Act and if that be 
so, it is impossible to understand why 
the Legislature should have insisted, for 
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attracting the applicability of Section 8 
(ii), that the goods re-sold by the dealer 
should at the time of their first sale be 
goods specified in Schedule ‘C’. The re- 
quirement that the goods at the time of 
their first sale by the ‘Registered dealer’ 
should be of one of the categories speci- 
fied in Schedule ‘C’, is a clear pointer 
that the ‘Registered dealer’ contemplated 
in this provision is a dealer registered 
under Section 22 of the Bombay Act, 
because it is only with reference to such 
a dealer liable to pay tax under the 
Bombay Act that this requirement of the 
goods sold by him being goods specified 
in Schedule ‘C’ can have any meaning 
and significance. We are, therefore, 
clearly of the view that the expression 
‘Registered dealer’ is used in Section 8 
(ii) in its definitional sense to mean a 
dealer registered under Section 22 of the; 
Bombay Act and it does not include alf 
dealer registered under the Central Act, 

3. The Revenue, however, relied on 
Section 4 of the Bombay Act and tried 
to project it in the interpretation of the 
expression ‘Registered dealer’ in Sec. 8 
(ii). We fail to see how Section 4 can at 
all help in throwing light on the true 
interpretation of the expression ‘Regis- 
tered dealer’, That section provides: 

“Section 4 (1): Notwithstanding any- 
thing in Section 3, a dealer who 1s re- 
gistered under the Central Sales Tax Act, 
1956, but who is not liable to pav tax 
under the said Section 3, shall neverthe- 
less liable to pay tax — 


(a) on sales of goods in respect of the 
purchase of which he has furnished a 
declaration under sub-section (4) of Sec- 
tion 8 of the Central Sales Tax Act. 1956, 
and 


(b) on sales of goods in the manufac- 
ture of which the goods so purchased 
have been used; and accordingly, the 
provisions of Sections 7 to 12 (both in- 
clusive) shall apply to such sales, as 
they apply to the sales made by a dealer 
liable to pay tax under Section 3. 


(2) Every dealer who is liable to pay 
tax under sub-section {1} shall, for the 
purposes of Sections 32, 33, 35, 36. 37, 
38, 46, 47 and 48 be deemed to be a Re- 
gistered dealer.” 

Tt is obvious that if a dealer is not regis- 
tered under the Bombay Act, it could 
only be on the basis that he is not liable 
to pay tax under the Bombay Act, but 
even so, Section 4, sub-section (1) pro- 
vides that if he is registered under the 
Central Act, he would be liable to pay 
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tax under the Bombay Act in respect of 
the transactions .of sale set out in that 
section. This liability arises despite the 
fact that the dealer, not being liable to 
pay tax under Section 3 of the Bombay 
Act, is not registered under that Act. 
The question then would be: if the 
dealer is not registered under the Bom- 
bay Act, how to recover the tax from 
him? The dealer not being registered un- 
der the Bombay Act, the machinery of 
the Bombay Act would not of itself ap- 
ply for the recovery of tax from him. 
Section 4, sub-section (2) therefore enacts 
that every dealer who is liable to pay 
tax under sub-section (1) shall, for the 
purposes of Sections 32 to 38 and 46 to 
48 be deemed to be a Registered dealer. 
Sections 32 to 38 and 46 to 48 are ma- 
chinery sections and it is for the pur- 
pose of making the machinery of these 
sections applicable for recovery of the 
tax imposed on the dealer under sub-sec- 
tion (1) of Section 4 that an artificial 
fiction is created deeming the dealer to 
be a Registered dealer, that is, a dealer 
registered under Section 22 of the Bom- 
bay Act. This legal fiction is created for 
a specific purpose and it is limited by 
the terms of sub-section (2) of Section 4 
and it cannot be projected in Section 8 
(ii), Section 4 has, in fact, nothing to do 
with Section 8 (ii). They are distinct and 
independent provisions operating on 
totally different areas, and it is difficult 
to see how Section 4 can be availed of 
for the purpose of interpreting the ex- 
pression “Registered dealer” in Sec- 
tion 8 (ii). 

4. I would therefore set aside the 
judgment of the High Court under ap- 
peal and answer the question referred 
by the Tribunal in favour of the Reve- 
nue and against the assessee. There will 
be no order as to costs of the appeal. 

SEN, J. (for himself and on behalf of 
Venkataramiah, J.):— 5.. This appeal, 
by special leave, is from a judgment of 
the Gujarat High Court, upon a ques- 
tion of law referred to it under sub-sec- 
tion (1) of Section 61 of the Bombay 
Sales Tax Act, 1959 (hereinafter refer- 
red to as ‘the Act’). By that judgment 
the High Court 
referred in the affirmative and in favour 
of the assessee. The point involved is of 
considerable importance. 

6. The facts giving rise to the refer- 
ence were these: Messrs Union Medical 
Agency, Ahmedabad was, at all material 
times, carrying on business in spirit and 


alcohol, and was a dealer registered un-- 
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der Section 22 of the Act (hereinafter 
referred to as ‘the assessee’), In the as- 
sessment year 1964-65, the corresponding 
accounting year of which was the year- 
ending March 31, 1965, the assessee 
claimed deduction from its turnover in 
respect of resales. of certain goods pur- 
chased from one Motibhai Gopalbhai 
Patel of Baroda who, at the relevant 
time, was a dealer registered under Sec- 
tion 7 of the Central Sales Tax Act, 1956 
(hereinafter referred to as ‘the Central 
Act’), but was not a dealer registered 
under Section 22 of the Act. The Sales 
Tax Officer rejected the claim of the as- 
sessee for such deduction on the ground 
that the said Motibhai Gopalbhai Patel 
from whom the goods were purchased 
was not a registered dealer within the 
meaning of clause (ii) of Section 8 of the 
Act inasmuch as he was not registered 
as a dealer under Section 22 of the Act. 
The assessee appealed to the Assistant 
Commissioner of Sales Tax, the only 
material ground being that the expres- 
sion ‘registered dealer’ in clause (ii) of 
Section 8 of the Act was wide enough to - 
include a registered dealer under the 
Central Sales Tax Act but the Assistant 
Commissioner affirmed the disallowance 
of the deduction. On further appeal, the 
Gujarat Sales Tax Tribunal | agreeing 
with the Sales Tax Authorities, held that 
in order to claim deduction from the- 
turnover of sales of goods under cl. (ii) 
of Section 8 of the Act, what was re- 
quired to be shown was that the goods 
were purchased by the dealer on or after 
the appointed day from a _ ‘registered 
dealer’ under the Act, and that in view 
of the definition of the expression ‘re- 
gistered dealer’ in sub-section. (25) of 
Section 2 of the Act, such dealer had to 
be a dealer registered under Section 22 
of the Act. The Tribunal accordingly 
held that since Motibhai Gopalbhai Patel, 
the Baroda dealer, from whom the as- 
sessee had purchased the goods, was not 
a registered dealer under the Act, there- 
fore the requirements of clause (ii) of 
Section 8 of the Act were not fulfilled, 
and the claim for deduction made by the 
assessee had been rightly disallowed. On 
the application of the assessee, the Tri- 
bunal referred the following question of 
Jaw to the High Court under sub-sec. (1) 
of Section 61 of the Act, for its opinion, 
namely : 


“Whether for the purpose of allowing 
deduction from the turnover of sales un- 
der clause (ii) of Section 8 of the Bom- 
bay Sales Tax -Act, 1959, purchases of 
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goods made by a dealer registered under 
the Bombay Sales Tax Act, 1959 from a 


dealer registered under the: Cen- 
tral Sales Tax Act, 1956 but 
mot registered under the Bom- 


bay Sales Tax Act, 1959 can be said 
to be purchases of goods made from a 
registered dealer within the meaning of 
clause (ii) of Section 8 of the Bombay 
Sales Tax Act, 1959.” 


7. It appears that the High Court was 
not satisfied at this formulation as it 
felt that the statement of the case as 
made by the Tribunal did not bring out 
the. real question of law arising out of 
its order. At the instance of the assessee, 
it re-framed the question in the follow- 
ing terms: 

“Whether for the purpose of allowing 
deduction from the turnover of sales un- 
der clause (ii) of Section 8 of the Bom- 
bay Sales Tax Act, 1959, purchases of 
goods made by a dealer registered under 
the Bombay Sales Tax Act, 1959 from a 
dealer who is registered under the 
Central Sales Tax Act, 1956 and who is 
liable to pay tax under Section 4 of the 
Bombay Sales Tax Act, 1959 though not 
registered under the Bombay Sales Tax 
Act, 1959 can be said to be purchases of 
goods made from a registered dealer 
within the meaning of clause (ii) of Sec- 
tion 8 of the Bombay Sales Tax Act, 
1959.” 


We feel that the High Court was: not 
justified in re-framing the question as 
referred. It is nobody’s case that Moti- 
bhai Gopalbhai Patel, the Baroda dealer 
from whom the assessee had purchased 
the goods, had ever paid any tax on the 
sales effected by him under Section 4 of 
the Act.. Nor is there any material on 
record to suggest that any proceedings 
were started against the Baroda dealer 
for subjecting the transactions to tax. 

8. In answering the reference in the 
affirmative, in favour of the assessee and 
against the Commissioner of Sales Tax, 
the High Court observes: 

“The result of the foregoing discussion 
is that having regard to the context, col- 
location and the object of the expression 
‘registered dealer’ in clause (ii) of Sec- 
tion 8 of the Bombay Act and having re- 
gard to the policy of the Act, the said 
expression would also include a dealer 
registered under the Central Act-.on 
whom special liability to pay sales ‘tax 
has been imposed under Section 4 of. the 
Act. A dealer who purchases goods from 
a ‘dealer registered under the Central 
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Act, who is liable to pay sales tax on 
the- sale of the said goods by virtue of 
the provisions of Section 4 of the Bom- 
bay Act, would, therefore, be entitled to 
deduct from his turnover of sales of 
goods, resales’ of goods so purchased by 
him on or after the appointed day if the 
goods, at the time of their purchase, 
were goods specified in Schedule C.” 
This conclusion of the High Court can 
hardly be supported. 

9. The short question that falls for 
determination in the appeal is whether 
the expression ‘registered dealer’ in 
clause (ii) of Section 8 of the Act must 
bear the meaning that is assigned to it 
in Section 2 (25) which is the definition 
section, or the said expression is capable 
of bearing an enlarged meaning, in view 
of the subject and context in which it is 
used in clause (ii) of Section 8 of the 
Act. 


10. The decision of the appeal must 
turn on the construction of clause (ii) of 
Section 8 of the Act, which provides: 

“8. There shall be levied a sales tax 
on the turnover of sales of goods speci- 
fied in Schedule C at the rate set out 
against each of them in column 3 there- 
of, but after deducting from such turn- 
over, — 

(i) XXX XXX XXX 

(ii) resales of goods purchased by him 
on or after the appointed day from a 
Registered dealer if the goods at the time 
of their purchase were goods specified in 
Schedule C.” s 

11. In the Act, the expression ‘regis- 
tered dealer’ is defined in Section 2 (25) 
in these terms: 

“2. In this Act, 
otherwise requires, — 


(25) ‘Registered dealer’ means a dealer 
registered under Section 22.” 

12. The error in the decision of the 
High Court lies in its misunderstanding 
of the scope and effect of Section 4 of 
the Act, which it has tried to project in- 
to clause (ii) of Section 8 and it reads as 
follows: 

“4. (1) Notwithstanding anything in 
Section 3, a dealer who is registered un- 
der the Central Sales Tax Act, 1956, but 
who is not liable to pay tax under the 
said. Section 3, shall meversneless be lia- 
ble to pay tax — 

(a) on sales of ‘goods in n of the 
purchase of which he has furnished a 
declaration under sub-section (4) of Sec- 
tion 8 of the Central Sales Tax Act, 1956, 
and... - 


unless .the context 
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(b) on sales of goods in the manufac- 
ture of which the goods so purchased 
have been used, ‘and accordingly, the 
provisions of Sections 7 to 12 (both in- 
clusive) shall apply to such sales, as they 
apply to the sales made by a dealer lia- 
ble to pay tax under Section 3. 

(2) Every dealer who is liable to pay 
tax under sub-section (1) shall, for the 
purposes of Sections 32, 33, 34, 35, 36, 
37, 38, 46, 47 and 48 be deemed to be a 
Registered dealer”, 

Sub-section (3) of Section 7 reads: 

“7, (3) In order to ensure that after 
the date of the coming into force of Sec- 
tion 15 of the Central Sales Tax Act, 
1956, tax shall not be levied on the sales 
or purchases of Declared goods at more 
than one stage, it is hereby provided 
that if under this Act or any earlier law, 
any tax has been levied or is leviable on 
the sale or purchase of such goods then 
no further tax shall be levied under this 
Act on any subsequent sale or purchase 
thereof; and accordingly, for the purpose 
of arriving at the taxable turnover of 
sales or purchases of a dealer, there 
shall be deducted from his total turn- 
over of sales, or as the case may be, of 
purchases, the sales or purchases of such 
declared goods as have borne tax at any 
earlier stage.” 

13. There is no obscurity in the lan- 
jguage of clause (ii) of Section 8 of the 
Act. It is clear from the terms of cl. (ii) 
of Section 8 that no deduction is claim- 
able in respect of resales of goods pur- 
chased from a dealer registered under 
the Central Act, who is not a registered 
dealer within the meaning of Section 2 
(25) of the Act. It follows that the ex- 
pression ‘registered dealer’ in clause (ii) 
of Section 8 of the Act must bear the 
meaning of that expression as given in 
Section 2 (25) of the Act. If the mean- 
ing of the section is plain, it is to be ap- 
plied whatever the result. 

14. It is a well settled principle that 
when a word or phrase has been defined 
in the interpretation clause, prima facie 
that definition governs whenever that 
word or phrase is used in the body of 
the statute. But where the context makes 
the definition clause inapplicable, a de- 
fined word when used in the body of the 
statute may have to be given a meaning 
different from that contained in the in- 
terpretation clause; all definitions given 
in an interpretation clause are, therefore, 
normally enacted subject to the usual 
qualification — ‘unless there is anything 
repugnant in the subject or context’, or 
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‘unless the context otherwise requires’, 
Even in the absence of an express quali- 
fication to that effect such a qualification 
is always implied. ~ 


15. The expression ‘registered dealer’ 
having been defined in Section 2 (25) of 
the Act as having a particular meaning, 
ie., a dealer registered under Section 22 
of the Act, it is that meaning alone 
which must be given to it in interpreting 
clause (ii) of Section 8 of the Act, unless 
there is anything repugnant to the con- 
text. It was not permissible for the High 
Court to ignore a statutory definition and 
give to the expression a wider meaning 
independent of it. There is nothing to 
suggest that the expression ‘registered 
dealer’ is used in clause (ii) of Section 8 
of the Act in any different sense from 
that in which it is defined. It is signifi- 
cant to notice that whenever the legis- 
lature wanted that the expression 
‘registered dealer’ should have a different 
meaning, it has expressly said so. Thus, 
in sub-section (1) of Section 4 it men- 
tions of ‘a dealer who is registered under 
the Central Sales Tax Act. 1956’. The 
distinction between the two classes of 
dealers is. therefore, clearly maintained. 


16. The High Court was obviously 
wrong in not interpreting the expression 
‘registered dealer’ in the context of 
Cl. (ii) of Section 8 but with reference to 
the other provisions of the Act, parti- 
cularly in the light of Section 4 of the 
Act, to give effect to the so-called legis- 
lative intent for the levy of a single point 
tax. It was in error in making an ex- 
position ex visceribus actus and in rely- 
ing upon the leading cases of Bywater 
v. Brandling, (1828) 7 B&C 643. Rein v. 
Lane, (1867) LR 2 QB 144, Jobbins v. 
Middlesex County Council, (1949) 1 KB 
142, Craies on Statute Law. 6th ed., 99, 
and Maxwell on Interpretation of Statut- 
es, 8th ed.. 30. 


17. The High Court expresses the view 
that the legislative intent in enacting 
Cl. (ii) of Section 8 of the Act is two-fold, 
(1) to restrict the levy of sales tax to a 
single point and to avoid multiple levy 
of sales tax on goods, and, (2) that the 
sales tax should be levied at the stage 
of the first sale and should be recovered 
from the registered dealer who effects 
the first sale and that all subsequent 
sales of such goods should -not be sub- 
jected to sales tax over again. In the 
light of this so-called legislative inten- 
tion and the policy of the Act, the High 
Court observes that..‘having regard to 
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the context, collocation and the object of 
the expression ‘registered dealer’ in 
Cl. (ii) of Section 8 of the Act and ‘hav- 
ing regard to the legislative intent, 
namely, to levy a single point tax under 
sub-section (3) of Section 7 of the Act’, 
the expression ‘registered dealer’ in 
Cl. (Gi) of Section 8 would also include a 
dealer’ registered under the Central 
Sales Tax Act, 1956, on whom a special] 
liability to pay sales tax has been im- 
posed under Section 4. Upon that view, 
it held that a dealer who purchased 
goods from a dealer registered under the 
Central Act, who was liable to pay sales 
tax on the sale of such goods by virtue 
of the provisions of Section 4 of the Act, 
would be entitled to deduct from his 
turnover of sales of goods, resales of 
goods so purchased by him on or after 
the appointed day if the goods at the 
time of their purchase, were goods speci- 
fied in Schedule C of the Act. It accord- 
ingly held that the meaning of the ex- 
pression ‘registered dealer’ in Cl. (ii) of 
Section 8 was not limited only to a dea- 
ler registered under the Act but it was 
wide enough to also include a dealer 
registered under Central Act. 

18. There is no dispute with the pro- 
position that the meaning of a word or 
expression defined may have to be de- 
parted from on account of the subject or 
context in which the word had been 
used and that will be giving effect to the 
opening sentence in definition section, 
namely ‘unless the context otherwise 
requires’. In view of this qualification, 
the Court has not only to look at the 
words but also to look at the context, 
the collocation and the object of such 
words relating to such matter and in- 
terpret the meaning intended to be con- 
veyed by the use of the words in a par- 
ticular section. But where there is no 
obscurity in the language of the section, 
there is no scope for the application of 
the rule ex visceribus actus, This rule 
is never allowed to alter the meaning of 
what is of itself clear and explicit. The 
authorities relied upon by the High Court 
are, therefore, not applicable, 

19. While accepting that sub-sec., (3) 
of Section 7 of the Act was to give effect 
to Cl. (a) of Section 15 of the Central 
Act, and therefore cannot control the 
interpretation of Cl. (ii) of Section 8, the 
High Court commits the mistake of inter- 
preting the expression ‘registered dealer’ 
appearing therein, in the context of Sec- 
tion 4 of the Act. The provisions of Sec- 
tion 4, sub-section (3) of Section 7 and 
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Cl. (ii) of Section 8 of the Act operate in 
three different fields. While Section 4 
of the Act provides that a registered 
dealer under the Central Act who may 
not be liable to pay tax under Section 3 
of the Act may nevertheless in certain 
contingencies be liable to pay tax, sub- 
section (3) of Section 7 provides for the 
levy of a single point tax on sales in the 
course of inter-State trade and commerce 
of declared goods, to bring the Act in 
conformity with Cl, (a) of Section 15 of 
the Central Act. The object and pur- 
pose of enacting the provisions of Sec- 
tion 8 are entirely different, namely, to 
lay down the mode of computation of the 
turnover of sales or purchases of a re- 
gistered dealer for the imposition of a 
tax. Clause (ii) of Section 8 allows for 
deduction of resales from the turnover 
of such registered dealer when the goods 
are purchased from a registered dealer 
i e., a dealer registered under Sec, 22 of 
the Act. In effect, Section 8 deals with 
transactions of sales or purchase taking 
place within the State. 

20. There is a fallacy in the reasoning 
of the High Court. It seems that the 
High Court was obsessed with two fac- 
tors, namely (1) the concept of a single 
point tax under-sub-section (3) of Sec- 
tion 7 of the Act, and (2) the fact that a 
registered dealer under the Central Act 
who may not be liable to pay tax under 
Section 3 of the Act may nevertheless 
in certain contingencies be liable to pay 
tax. It failed to appreciate that Cl. (ii) 
of Section 8 which allows for deduction 
of sales by one registered dealer to an- 
other, deals purely with inside sales. The 
expression ‘registered dealer’ in Cl. (ii) 
of Section 8 is sought to be given an en- 
larged meaning by stretching, in effect, 
the legal fiction contained in sub-sec, (2) 
of Section 4. After observing that the 
legal fiction in sub-section (2) of Sec. 4 
is created for a limited purpose, it goes 
on to observe: 

“It would therefore, have been inap- 
propriate or at any rate wholly inartistic 
for the legislature to provide in 
sub-section (2) of Section 4 that every 
dealer who is liable to pay tax under 
sub-section (1) shall be deemed to be a 
registered dealer for the purpose of 
clause (ii) of Section 8 since the latter 
section provides for the levy of sales tax 
on sales of goods of an altogether dif- 
ferent dealer after making certam de- 
duction from the turnover of sales of 
goods of such dealer. The legislature 
could have made a specific ‘provision, if 
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any, in this behalf only in clause (ii) of 
Section 8 and not in sub-section (2) of 
Section 4”, 


21, The 
hypothesis 


High Court proceeds on the 
that the transactions in ques- 
tion must have been brought to tax in 
the hands of the Baroda dealer and, 
therefore, it became necessary to avoid 
multiple levy of sales tax. On that as- 
sumption, it felt that it was necessary 
to give to the assessee the benefit of 
Section 8 (ii) of the Act although the 
Baroda dealer was not a registered dealer 
within the meaning of Section 2 (25) 
i. e., registered as a dealer under Sec, 22 
of the Act, We regret to say that in 
reaching that conclusion, the High Court 
has proceeded on mere conjectures and 
surmises. For aught we know, the 
Baroda dealer at the relevant time, 
might not be engaged in the business of 
selling goods in the State of Gujarat and 
was. therefore, not a dealer liable to pay 
tax at all. Perhaps he was primarily 
engaged in effecting sales in the course 
of inter-State trade and commerce, or if 
may be that the inside sales effected by 
him did not exceed the taxable limits. 
Both the parties proceeded upon the 
basis that the purchases effected by the 
assessee were not subjected to tax. It 
was, therefore, not right for the High 
Court to hold that the disallowance of 
deduction claimed by the assessee under 
Cl. (ii) of Section 8 of the Act would re- 
sult in double taxation of the same goods. 

22. It is evident that the High Court 
has completely misdirected itself. The 
transactions of sales effected by the 
Baroda dealer to the assessee who was 
a dealer at Ahmedabad, were clearly in- 
side sales, While it is true that the 
Baroda dealer being a dealer registered 
under Section 7 of the Central Sales Tax 
Act was, in certain contingencies, licble 
to pay tax under Section 4 of the Act, 
but that circumstance by itself would not 
make him a ‘registered dealer’ within 
the meaning of Section 2 (25) of the Act. 

23. If the legislature really intended 
that the expression ‘registered dealer’ in 
Cl. (ii) of Section 8 should take within 
its ambit a dealer registered under the 
Central Sales Tax Act, upon whom liabi- 
lity to pay sales tax is imposed by Sec- 
tion 4 of the Bombay Act, it would have 
said so in clear words, It would have 
made necessary provision in that behalf 
in sub-section (2) of Section 4 which 
provides. that every dealer liable to pay 


tax under sub-section (1). shall be deem- ` 


ed to be a registered dealer for purposes 
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of certain sections of the Bombay Act 
viz., Sections 32, 33, 34, 35, 36, 37, 38, 46, 
47 and 48. -> 


24. It is thus apparent that the legal| 
fiction in sub-section (2) of Section 4 is 
created for a limited purpose, namely, tò 
make Section 4 a self-contained code 
which not only imposes a charge of tax 
and ‘lays down the rate structure, but 
also provides the machinery for assess- 
ment and recovery of tax and penalty. 
The legal fiction contained in sub-sec- 


tion (2) of Section 4 of the Act cannot 
be stretched any further. 
25. For these reasons, the judgment 


of the High Court answering the refe- 
rence in favour of the assessee is set 
aside. The question referred by the 
Tribunal is answered in the negative and 
in favour of the Revenue. There shall 
be no order as to costs, 

Appeal allowed. 


AIR 1981 SUPREME COURT 8 
(From: Gauhati)* 
Y. V. CHANDRACHUD, C. J. 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ. 


ao Appeal No, 1679 of 1979, D/- 5-9- 

N. C. Zeliang, Appellant v. Aju New- 
mai and others, Respondents, 

(A) Representation of the People Act 
(43 of 1951), Sec. 123 — Charge of cor- 
rupt practice — Nature of proof requir- 
ed — Duty of Court — Election Petn. 
No. 7 of 1978, D- 15-5-1979 (Gauhati), 
Reversed on facts, 

A charge under Section 123 of the Act 
must be proved by clear and cogent 
evidence as a charge for a criminal of- 
fence. It is not open to the court to hold 
that a charge of corrupt practice is 
proved merely on a preponderance of 
probabilities but it must be satisfied that 
there is evidence to prove the charge be- 
yond a reasonable doubt. The electoral 
process in this country is an extremely 
expensive one and by declaring the elec- 
tion of a candidate null and void, the en- 
tire process, so far as the candidate -is 
concerned, is set at naught resulting ‘in 
re-election. Such a course should be ad- 
opted only when the allegation of cor- 
rupt practice is proved conclusively, AIR 
1979 SC 234, Relied on. (Para 10) 


*Ele. Petn. No. 7 of 1978, D/- 15- 5-1979 
(Gau.). 
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Held on facts that there was no legal 
evidence to prove the corrupt practice 
alleged against the appellant that he had 
exceeded the limit of expenditure fixed 
in using the jeep, even if he had taken 
it, Election Petn. No. 7 of 1978, D/- 15-5- 
1979 (Gauhati), Reversed on facts. : 

(Para 18) 


(B) Representation of the People Act 
(43 of 1951), Secs. 83 and 123 — Plead- 
ings regarding corrupt practice. 


N. C. Zeliang v. 


An allegation of corrupt practice must 
be clearly pleaded in the petition and 
the particulars given in the schedule, 
Corrupt practice being in the nature of 
a fraud, it is not permissible to plead 
one kind of fraud or one kind of corrupt 
practice and prove another though they 
may be inter-connected. (Para 16) 


Cases Referred : Chronological Paras 
AIR 1979 SC 234: (1979) 1 SCR 701 10 


Mr. S. S. Ray, Sr. Advocate (Mr. N. R. 
Chowdhary, Advocate and Mr. Parijath 
Sinha, Advocate with him), for Appel- 
lant: Mr. R. Karanjawala, Advocate and 
Mr. P. H. Parekh, Advocate, for Respon- 
dent No, 1. 


FAZAL ALI, J.:— This election ap- 
peal is directed against a judgment 
dated May 15, 1979 of the Gauhati High 
Court by which the High Court accept- 
ed the election petition filed by the 
petitioner Aju Newmai and set aside the 
election of the appellant, N. C. Zeliang 
who had been declared elected from the 
No. 6 Tening Assembly Constituency of 
the State of Nagaland. For short, the re- 
spondent No. 1, namely, the election 
petitioner in the High Court, shall be 
hereinafter referred to as the ‘petitioner’ 
and N. C. Zeliang, who won the elec- 
tion, as the ‘appellant’. 


2. The elections were held in the year 
1977 and were contested by the peti- 
tioner, the appellant and others. The ap- 
pellant contested the election as a Cong- 
ress candidate with the symbol of ‘cow 
and a calf’, whereas the petitioner con- 
tested on the ticket of the United Demo- 
cratic Front (U.D.F.) whose election 
symbol was ‘Cock’. The other candidates 
in the field were Jangkhosei and Pao- 
kholun, We are, however, not concerned 
with these candidates, It appears that the 
appellant polled 2224 votes as against the 
2207 votes polled by the petitioner and 
thus defeated the petitioner by a margin 
of 17 votes, the total votes in the con- 
stituency being only 5,000. The poll took 
place on 18-11-1977 and the last date for 
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filing the nomination paper was 24-10- 
1977. 

3. Being aggrieved by the declaration 
of the appellant as having been duly 
elected to the Assembly, the petitioner 
filed an election petition on 5-1-1978 in 
the High Court challenging the election 
of the appellant on several grounds in- 
cluding the allegation that he had filed 
a false return of the expenses and had 
incurred much more expenses than fixed 
by the authorities concerned. The peti- 
tioner also alleged a number of other 
corrupt practices which had been com- 
mitted by the appellant in the course of 
the election, 

4. The appellant in his written state- 
ment strongly refuted all the allegations 
made by the petitioner and submitted 
that he had committed no corrupt prac- 
tice and that the return which he had 
filed to the District Election Officer was 
absolutely correct and the expenses in- 
curred by him were well below the per- 
missible limit, i 

5. A large number of issues were 
framed by the High Court but the High 
Court appears to have accepted the elec- 
tion petition only on one issue, viz., issue 
No. 4, which related to the corrupt prac- 
tice as contemplated by Section 123 (6) 
of the Representation of the People Act 
(hereinafter referred to as the ‘Act’) in 
incurring the expenditure exceeding the 
permissible limit which amounted to a 
contravention of Section 77 of the Act. 
The other allegations made by the peti- 
tioner were held by the High Court as 
not proved, 

6. The learned counsel for the peti- 
tioner, who argued his case with tena- 
city and ingenuity, was unable to sup- 
port the allegation made by the peti- 
tioner on any other issue framed by the 
court except issues Nos. 4 and 5. As the 
pivotal controversy in the instant case 
rests on issue No, 4, we would like to 
take up the finding of the High Court 
On this issue first. Issue No. 4, as fram- 
ed by the High Court, may be extracted 
as follows :— 

“Whether the respondent No. 1 com- 
mitted corrupt practice, as defined under 
Section 123 (6) of the Representation of 
the People Act, 1951, by incurring or 
authorising expenditure exceeding the 
permissible amount, in contravention of 
Section 77 of the said Act, as alleged in 
paragraphs 10, 11 Ground No. (II) and 
Schedule B to the petition? 

If so, is the election of respondent 
No. 1 liable to be set aside?” 
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This issue was based on the plea taken 
by the petitioner in paragraph 10 and 
ground No, II as also Schedule B to the 
petition and it may be necessary to 
traverse the allegations made by the 
petitioner regarding this issue, Para- 
graph 10 appears to be an omnibus state- 
ment which contains a number of 
grounds including the question of incur- 
ring unauthorised expenditure with 
which alone we are concerned for the 
present, and may be extracted thus :— 


"That the petitioner also states and 
contends that the election of respondent 
No, 1 is liable to be declared void as he 
committed several corrupt practices, 
namely (1) the corrupt practice as defin- 
ed in sub-section (6) of Section 123 of the 
Act, that is to say, incurring or authoris- 
ing expenditure in contravention of Sec- 
tion 77 of the Act; (2) the corrupt prac- 
tice of bribery as defined in sub-sec. (1) 
of Section 123 of the Act; (3) the corrupt 
practice of hiring or procuring vehicles 
for the free conveyance of electors to 


and from certain polling stations within | 


the said Assembly Constituency as de- 
fined in Section 123 (5) of the Act. The 
material facts and particulars of these 
corrupt practices are set out hereunder.” 

7. Ground No, II of the petition may 
be extracted as follows :— 


"For that the respondent No. 1 com- 
mitted the corrupt practice as set out in 
sub-section (6) of Section 123 of the Act 
by incurring or authorising expenditure 
in contravention of Section 77 of the 
Act.” 


8. The material particulars relating to 
the allegation made in Ground No, II are 
contained in Schedule B to the petition, 
the relevant portion of which may be 
extracted thus :— 

“B-1. In his return of election ex- 
penses, the respondent No. 1 returned 
the total expenditure of Rs. 1323.69. 

B-3. Expenses incurred in connection 
with hire charges of vehicles and petrol 
and mobil-oil consumed on account of 
these vehicles and in purchasing acces- 
sories :— 

(i) The respondent hired a jeep bear- 
ing No. NLK 4308 from Wilubo of Dima- 
pur and paid hire charge of Rs. 3000/~ 
including the cost of the driver to the 
said owner, 

Gi) On 3-11-1977 the respondent No. 1 
purchased two tyres valued at Rs. 720/- 
ftom the firm Motilal Dungarmall of 
Dimapur and one Exide battery from the 
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firm Bakliwal and Gangwals of Dimapur 
at the cost of Rs. 540/-, for the purpose: 
of the aforesaid vehicle Nn, NLK 4308. 

(iii) On 28-10-1977 the respondent pur- 
chased petrol worth Rs, 240/- for the 
vehicle No. NLK 6284 used by him for 
the purpose of election from the firm of 
Pulchand Trilokchand, Dimapur under 
voucher No, 270800.” 

We have already mentioned that all the 
allegations made by the petitioner were 
stoutly denied by the appellant. 

9. Thus, from the allegations made by 
the petitioner so far as issue No, 4 is 
concerned, the gravamen of the charge 
against the appellant was that while he 
had shown a total expenditure of Ru- 
pees 1323.69 in his return filed before 
the District Election Officer yet he had 
incurred expenditure far exceeding the 
same. Paragraphs B-3 (i), (ii) and (iii) of 
Schedule B to the petition, extracted 
above, show that the appellant had in- 
curred a total expenditure of Rs. 3960/-. 
According to the petitioner these ex- 
penses were incurred on the hir- 
ing of jeeps and purchasing tyres 
and other accessories for jeep No. 
NLK 4308 which was used for the 
purpose of election campaign. The per- 
missible limit being Rs, 2,500/- only, the 
expenditure incurred, according to the 
petitioner, exceeded the limit by Ru- 
pees 1460/-. It was also alleged by the 
petitioner that jeep No. NLK 4308 was 
hired by the appellant from one Wilubo 
of Dimapur who was paid hiring charges 
of Rs. 3,000/-. We might state here that 
according to the finding of the High 
Court, the petitioner himself admitted in 
his evidence that the expenditure incur- 
red for the purchase of tyres and battery 
(Rs. 720/- and Rs. 540/- respectively) 
were included in the amount of Ru- 
pees 3,000/-, the balance being the hire 
The petitioner, therefore, con- 
tended that, at any rate, the appellant 
had exceeded the expenses incurred in 
the election by at least Rs. 500/-, a fact 
which, according to him, he had proved 
to the satisfaction of the court, 

10. We have gone through the judg- 
ment of the High Court carefully and 
what we find is that the High Court has 
not made any attempt to determine whe- 
ther there was any legal and acceptable 
evidence to prove the -corrupt practice 
alleged against the appellant. It is now 
well settled by a large catena of auth- 
orities that a charge under Section 123 
of the Act must be proved by clear and 
cogent evidence as a charge for a crimi- 
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nal offence. It is not open to the court 
o hold that a charge of corrupt practice 
is proved merely on a preponderance of 
probabilities but it must be satisfied that 
there is evidence to prove “the charge 
beyond a reasonable doubt. The electoral 
process in this country is an extremely 
expensive one and by declaring the elec- 
tion of a candidate null and void, the 
entire process, so far as the candidate is 
concerned, is set at naught resulting in 
re-election, Such a course should be ad- 
opted only when the allegation of cor- 
rupt practice is proved conclusively. In 
K. M. Mani v. P, J. Antony, (1979) 1 SCR 
701: (AIR 1979 SC 234), this Court while 
referring to a large number of cases ob- 
served as follows :— 

“An allegation regarding the commis- 
sion of a corrupt pratice at an election 
is a very serious matter not only for the 
candidate but for the public at large as 
it relates to the purity of the electoral 
process, 


s.. coe 


In taking that view the trial court lost 
sight of the requirement that the alle- 
gation regarding the commission of a 
corrupt practice is in the nature of a 
quasi criminal proceeding which has to 
be established beyond reasonable doubt 
and not merely by preponderance of 
probabilities, 


In Mohan Singh’s case, (AIR 1964 SC 
1366) it has been held that the onus of 
proving the commission of a corrupt 
practice is not discharged on proof of 
mere preponderance of probability as in 
a civil suit, and it must be established 
beyond reasonable doubt by evidence 
which is clear and unambiguous. In 
Balakrishna, (1969 (3) SCR 603) it has 
been held that while consent may be in- 
ferred from circumstantial evidence, the 
circumstances must point unerringiy to 
the conclusion and must admit of no 
other explanation, for a corrupt practice 
must be proved in the same way as a 
criminal charge......... The election peti- 
tioner must therefore exclude every 
hypothesis except that of guilt on the 
part of the returned candidate or his 
election agent, and the trial court erred 
in basing its finding on a mere proba- 
bility.” ` i ` 
It is not necessary to multiply, authori- 
ties on this point because the law has 
been fully crystallised on the subject. ` 


Ul. The petitioner who-was examined 
as P.W.1 has clearly stated in his evi- 
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dence that he was told by Wilubo that 
the appellant had hired Jeep No, NLK 
4308 from him for a lump sum of Ru- 
pees 3,000/- which were the hire charges. 
The witness further admitted that Wi- 
lubo was his relation being the brother 
of his elder brother’s wife and was stay- 
ing at Dimapur. Thus, the petitioner 
himself had no personal knowledge as 
to the actual hiring charges paid to Wi- 
lubo by the appellant and his source of 
information is based on what he heard 
from Wilubo. Wilubo. however, who was 
examined as a witness for the appellant, 
has denied these allegations and has also 
denied having told the petitioner that 
his jeep was hired by the appellant, 
much less for'a sum of Rs, 3,000/-. 


12. Mr. Karanjawala, appearing for 
the petitioner, vehemently contended 
that the manner in which Wilubo was 
examined by the appellant as his wit- 
ness shows that he was not speaking the 
truth. It was pointed out that, to “egin 
with, Wilubo was cited as a witness for 
the petitioner and summonses were issued 
to Wilubo but he evaded service and ulti- 
mately a warrant had to be issued when 
the counsel for the appellant informed 
the court that Wilubo would be examin- 
ed as a witness for the appellant. Our 
attention was also drawn to the cash 
memos which show that the tyres cost- 
ing Rs. 720/- and battery worth Rs, 540/- 
were purchased, Even accepting this part 
of the case. all that has been shown is 
that a sum of Rs. 1260/- was spent so 
far as jeep No. NLK 4308 was concern- 
ed, But this fact by itself was not suf6- 
cient to prove the allegations made by 
the petitioner against the appellant. It 
had further to be shown by the peti- 
tioner to the satisfaction of the court 
that Wilubo had charged a hiring charge 
of Rs. 3,000/- or near about that from 
the appellant and that he himself had 
purchased the tyres and battery, Wiluho 
had denied this allegation, the evidence 
of the petitioner on this point is purely 
hearsay and, therefore, inadmissible in 
evidence. It was, however, argued by Mr. 
Karanjawala that from the evidence of 
the witnesses produced by the petitioner, 
it would appear that jeep No. 4308 was 
freely used for a large number of 
days from which it could be safely pre- 
sumed that the charges for the jeep 
must have been in the region of Ru- 
pees 3,000/-. In the first place, there is 
no clear evidence of any of the witnesses 
examined by the petitioner to show the 
exact period for which the jeep was used 
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or the distance which it had. traversed 
nor is there anything to show that such 
an amount as Rs. 3,000/- could have been 
paid as hiring charges to Wilubo by the 
appellant. The evidence merely shows 
that the jeep was used either on the 
election day, or a day after or a day be- 
fore that. There is no evidence to show 
what were the customary hiring charges 
for jeeps or cars in the localities where 
the jeep is said to have been used by the 
appellant. It is, however, suggested by 
Mr. Karanjawala that as Wilubo appears 
to be a man of small means, it must be 
presumed that he must have made a lot 
of money by hiring out the jeep to the 
appellant. This is also a pure conjecture 
and cannot be pressed into service for 
unseating the appellant which can be 
done only if the evidence, even if it con- 
sists of circumstantial evidence, must be 
clear and conclusive. We have been 
taken through the evidence of PWs 1, 5, 
6, 13 and 20 but none of these witnesses 
gives us any idea of the prevailing rate 
of hire in the localities concerned which 
could have been paid by the appellant 
to Wilubo for the jeep. The evidence led 
by the petitioner falls far short of the 
standards required by law. 


13. Another important circumstance 
that militates against the case of the 
petitioner is that while the petitioner ad- 
mits in his evidence that he used to 
maintain some sort of a diary of his elec- 
tioneering yet he had not produced it on 
the plea that he did not remember 
where he had kept the diary. In this con- 
nection, ‘the petitioner deposed as fol- 
lows :— ; 


“I had maintained some sort of a diary 
of my electioneering. The diary was of 
course not maintained regularly. -J do 
not remember where I kept the diary. I 
have not filed the same in Court.” 


14. It is, therefore, manifest that the 
diary would have been the best evidence 
to show as to how many days the 
jeep was used or for what distance and 
as also the hiring charges paid by the 
appellant to Wilubo. The petitioner has 
withheld the diary and has not filed the 
same in the court from which a natural 
presumption arises that if he had pro- 
duced the diary it would have gone 
against his case. Even’ PW 6 who, accord- 
ing to the petitioner, was an independent 
witness, has merely said that he knew 
that the appellant -had used a jeep but 
he does not either give the dates-.when 
the jeep was: used or the distance which 
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it had traversed. He, however, further 
admits that although he had seen the 
jeep he did not see the appellant, Zeliang 
in it, This, therefore, falsifies his allega- 
tion that the jeep was used by the ap- 
pellant. The evidence of other witnesses 
On this point is also not helpful to the 
petitioner and is even more vague than 
the evidence of PW 6. In fact, there is 
some evidence to show that the appel- 
lant had visited various places in his 
constituency even on foot. In the absence 
of such evidence, it was not open to the 
High Court to accept the speculation of 
the petitioner that the appellant must 
have incurred hiring charges for the jeep 
exceeding Rs. 2,000/- or so, 


15. The appellant has denied having 
incurred any expenditure on the pur- 
chase of tyres and battery but taking 
the case of the petitioner at the highest 
and assuming that an expenditure of Ru- 
pees 720/- for the tyres and Rs, 540/- for 
the battery was incurred as proved from 
the cash memos produced by the peti-~ 
tioner, there ig no reliable or credible 
evidence to show that the appellant had 
himself met the cost of these articles and 
used them for his election campaign. 
Thus, the expenses indicated above are 
not at all relatable to the jeep in ques- 
tion. In these circumstances, therefore, 
we are clearly of the opinion that there 
is no legal evidence to support the cor- 
rupt practice alleged by the petitioner in 
that he had incurred expenditure beyond 
Rs. 2,500/- and this the petitioner has 
not been able to prove that the return 
of expenses filed by the appelant before 
the District Election Officer was wrong 
or inaccurate and in excess of the per- 
missible limit. Hence, the finding of the 
High Court on this point cannot be sus- 
tained. 


16. Realising this difficulty, Mr. 
Karanjawala strongly pressed issue No. 5 
framed by the High Court on the basis 
of one of the allegations made by the 
petitioner. The High Court has, however, 
clearly held that the allegation which 
formed the subject matter of issue No. 5 
has not been proved at all by the peti- 
tioner. Mr. Karanjawala assailed the 
finding of the High Court on this point 
and submitted that this allegation was 
clearly proved by the petitioner. There, 
however, appears to be an insurmount~ 
able obstacle in accepting the contention 
of the counsel for the petitioner on this 
point. It is well settled that an allega- 
tion of corrupt practice must be clearly 
pleaded in the petition and the particu-| 
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lars given in the schedule. Corrupt prac- 
tice being in the nature of .a fraud, it is 
not permissible to plead one kind of 
fraud or one kind of corrupt practice 
and prove another though they may be 
inter-connected, The High Court has 
rightly found that as the petitioner 
pleaded that it was the appellant him- 
self who had held a feast, invited his 
voters and exhorted them to vote for 
him, the evidence shows that the appel- 
lant had not held the feast at all but it 
was hosted by one of his agents in which 
the appellant was present and therefore 
it cannot be presumed that the feast was 
held at the instance of the appellant. 
The High Court held that the allegation 
pleaded was not proved by the evidence 
which in fact was contrary to the plead- 
ings and therefore no notice of such a 
corrupt practice could be taken. With 
due respect, we find ourselves in comp- 
lete agreement with the reasons given 
by the High Court on this aspect of the 
matter. Issue No. 5 may be satraeted 
thus :— 


“Whether respondent No. 1 domaities 
corrupt practice of bribery, as defined 
under Section 123 (1) (a) (b) of the Re- 
presentation of the People Act, 1951 by 
offering himself - or by his agents with 
his consent, gratification by way of en- 
tertaining the electors of No. 6 Tening 
Assembly Constituency of the Nagaland 
Legislative Assembly with feasts, with 
the object, directly or indirectly, of in- 
ducing them to vote for the respondent 
No. 1, as alleged in paragraphs 10, 11 
(Ground No, III) and Schedule Ç to the 
petition? i ; 

If so, is the election of respondent 
No, 1 liable to be set aside?” i 

17. In Schedule C the particulars 
given show that the appellant gave a 
feast on 2-11-1977 and on 31-10-1977 and 
on 12-11-1977 to the electorate and pur- 
chased a pig on all these occasions for 
hosting the voters. The evidence led, 
however, shows that no feast was hosted 
by the appellant at all but was done by 
some other person who was his agent 
while the appellant was present. It is, 
therefore, manifest that the exact cor- 
rupt practice pleaded by the pettitioner 
in Schedule C was not proved but .was 
in direct variance with the evidence 
which he ted on this point. On this 
ground alone, therefore, the petitioner 
would have to be put out of court so far 
as issue No. 5 is concerned. No other 
point was pressed before us is by the coun- 
sel for the parties. x 
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- 18. For the reasons given above, we; 
are satisfied that there is no legal evi- 
dence to prove the corrupt practice al-! 
leged against the appellant that he had 
exceeded the limit of expenditure fixed 
in using the jeep, even if he had taken! 
it, from Wilubo. Issue No, 5 also was 
rightly held by the High Court not prov- 
ed. In this view of the matter, the ap- 
peal is allowed. The order of the High 
Court setting aside the election of the 
appellant and unseating him is hereby 
quashed. In the peculiar circumstances 
of the case, there will be no order as to 
costs. 

Appeal allowed. 


AIR 1981 SUPREME COURT 13 
(From: 1979 Bom CR 398) 
V. R. KRISHNA IYER, 

R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 

Civil Appeal No. 1050 (N) of 1979, D/- 
7-8-1980. 

Krishnaraj Jamnadas Modi, ‘Appellant 
v. Colaba Land Co-op. Society Ltd., and 
another, Respondents, 

Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Sec. 13 (i) (g) — Landlord, a Building 
Co-operative Society — Ground for evic- 
tion of tenant by landlord society being 
requirement of beneficiary, one of the 
allottee members to whom a flat had 
been allotted by lots — Held Sec. 13 (i) 
(g) applied — High Court granting 
2-1/2 years to the tenant to vacate the 
premises on account of acute scarcity of 
accommodation — Supreme Court grant- 
ed further seven months’ time on condi- 
tion that the tenant would pay rent 
regularly, would voluntarily hand over 
vacant possession without necessity of 
execution to the landlord, would not in- 
duct anybody else into occupation of 
the premises and would regularly pay 
certain amount month to month by way 
of damages for use and occupation, 1979 
Bom CR 398, Affirmed, (Para 3) 


KRISHNA IYER, J.:— In this appeal, 
by special leave, the subject matter 
turns on the construction of Section 13 
(i) (g) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 
The appellant is the tenant and the re- 
spondents are (i) a Building Co-operative 
Society and: (ii) one of the allottee-mem- 
bers to whom a flat has been allotted by 
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lots. The ground for eviction put for- 
ward by the landlord society was the re- 
quirement of the beneficiary respondent 
No. 2. Although the trial court dismiss- 
ed the eviction suit, the Appellate Bench 
of the same Court allowed eviction. The 
decree for eviction was affirmed by the 
High Court but appreciating the acute 
scarcity of accommodation, the High 
Court granted 2'/ years to the appel- 
lant-tenant to vacate the premises. This 
period expires by the end of June, 1981. 


2. We do not see any need to set out 
the facts of the case at length. We do 
not agree with the appellant’s conten- 
tion that Section 13 (i) (g) does not ap- 
ply. Indeed, without further ado, we 
agree with the High Court and confirm 
the direction for eviction. 


3. Shri F. S. Nariman, appearing for 
the appellant, made a plea ex misericor- 
diam for another period of 2 years for 
surrender of possession because of the 
notorious difficulty in getting alternative 
accommodation in Bombay. We have 
heard both sides on this aspect of the 
matter. We consider that in the circum- 
istances of the case, the appellant may 
be given time for surrender of posses- 
sion up to 31-1-1982 on condition that he 
will pay rent @ Rs. 500/- per mensem 
from July 1981 to January 1982 and will 
further give an undertaking, within one 
week from today, containing the follow- 
ing three clauses: 


(1) That the appellant will voluntarily 
hand over vacant and peaceful possession 
lof the suit premises to the respondent 
without need for execution proceeedings; 

(2) That the appellant will not induct 
ianybody else into occupation of any part 
of the premises or otherwise assign or 
part with possession; and 


(3) That the petitioner will continue to 
[pay regularly a sum equal to the rent 
that has been fixed between the parties, 
month by month, before the 10th of 
every month, by way of damages for 
use and occupation but at the rate of 
Rs, 500/- from July, 1981. 

If the rent is not paid in time or any of 
the conditions is not fulfilled or the un- 
dertaking is not put in within time, in- 
stantaneous eviction will be directed. We 
direct the appellant to pay to the re- 
spondent costs quantified at Rs. 2.000/-. 





Appeal dismissed. 
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V. R. KRISHNA IYER, 
R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 
Writ Petns. Nos. 839 and 563 of 1979 
and 841 and 728 of 1980, D/- 5-8-1980. 
Azad Rickshaw Pullers Union, Amrit- 
sar and others etc. ete., Petitioners v. 


State of Punjab and another, Respon- 
dents, 

Nanhu and others ete., Petitioners v. 
Delhi Admn. and others, Respondents. 


Constitution of India Art, 32 — Punjab 
Cycle Rickshaws (Regulation of Rick- 
shaws) Act (41 of 1975) — Validity of 
Act challenged in writ petition by riek- 
shaw pullers who were prevented from 
getting benefit of Act — Pronouncement 
on validity of Act held was not neces- 
sary in view of scheme framed and in- 
corporated in judgment enabling riek- 
shaw pullers to acquire and own rick- 
shaws. (Para 2) 


Mr, V. M. Tarkunde, Sr, Advocate (Mr. 
E. C. Agarwala, Advocate with him), (in 
W. P. No. 839 of 1979) and M/s. R. S. 
Sharma and S. M. Ashri, Advocates (in 
W P. No. 563 of 1979 and 841 & 728 of 
1980), for Petitiorers; M/s. O. P, Sharma 
and R, C. Bhatia, Advevates (for No. 1) 
in W. P. Nos. 839 and 563 of 1979 and 
Mr. Naunit Lal, Advocete (for No. 2), in 
W. P. Nos, 839 ana 5t3 of 1979, for Re- 
spondents; Mr. K, Parasaran, Sol. Genl, 
(M/s. B. P. Maheshwari and Suresh Sethi, 
Advocates with him) for Respondent in 
W. P. Nos. 841 and 728 of 1980. 


KRISHNA IYER, T. (on behalf of him- 
self and ©, Chinraypa, Reddy, J.) :— 
The challenges in these writ petitions 
compel us to remind ourselves that um- 
der our constitutional system courts are 
havens of refuge for the toiler, not the 
exploiter, for the weaker claimant of 
social justice, not the stronger pretender 
who seeks to sustain the status quo ante 
by judicial writ in the name of funda- 
mental right. No higher duty or more 
solemn responsibility rests upon this 
court than to uphold every State meas- 
ure that translates into living law the 
preambular promise of social justice re- 
iterated in Article 38 of the Constitution. 
We might have been called upon to exa- 
mine from this angle of constitutionalis- 
ed humanism, the vires of the Punjab 
Cycle Rickshaws (Regulation of Rick- 
shaws) Act, 1976 (Punjab Act 41 of 1975) 
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(the Act for short), designed to deliver 
the tragic tribe of rickshaw pullers, 
whose lot in sweat, toil, blood and tears, 
from the exploitative clutches of cycle 
rickshaw owners by a statutory ban on 
non-owner rickshaw drivers. But nega- 
tive bans, without supportive schemes, 
can be a remedy aggravating the malady. 
For, the hungry human animal, euphe- 
mistically called rickshaw puller, loses, 
in the name of mercy, even the opportu- 
nity to slave and live. So, the success of 
such well-meant statutory schemes de- 
pends on the symbiosis of legislative em- 
bargo on exploitative working conditions 
and viable facilities or acceptable alter- 
native whereby shackles are shaken off 
and self-ownership substituted. Judicial 
engineering towards this goal is better 
social justice than dehumanised adjudi- 
cation on the vires of legislation. Court 
and counsel agreed on this constructive 
approach and strove through several ad- 
journments, to mould a scheme of acqui- 
sition of cycle rickshaws by licensed 
rickshaw pullers without financial hur- 
dies, suretyship problems and, more than 
all, that heartless enemy, at the imple- 
mentation level of all progressive- pro- 
jects best left unmentioned. Several ad- 
journments, several formulae and seve- 
ral modifications resulted in reaching a 
hopefully workable proposal. In fairness 
to the State, we must mention that when 
the impugned legislation was enacted 
Government had such a supportive fin- 
ancial arrangement and many rickshaw- 
pullers had been baled out of their eco- 
nomic bondage. Some hitch somewhere 
prevented several desperate rickshaw- 
drivers getting the benefit, which drove 
them to this Court. Anyway, all is well 
that ends well and judicial activism gets 
its highest bonus when -its order wipes 
some tears from some eyes, Here, the 
bench and the bar have that reward, 


2, These prefatory observations ex- 
plain why a pronouncement on the vali- 
dity of the Act is not called for, although 
prima facie, we see no constitutional sin 
in the statute as now framed. We now 
proceed to set out in our judgment the 
terms and conditions which will carry 
with them the implications and obliga- 
tions of undertakings to the court- so 
far as the parties to the case are concern- 
ed. Counsel for the State assures us 
that the Credit Guarantee Corporation of 
India (Small Loans) will also abide by the 
court’s direction although not a party 
formally. So also, the Punjab National 
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Bank which is the financing agency 


parties have agreed upon. 


3. There is no dispute that the pur- 
pose of the statute is obviously benign as 
is manifest from the Statement of Ob- 
jects and Reasons which runs thus:— 

“In order to eliminate the exploitation 
of rickshaw pullers by the middlemen 
and for giving a fillip to the scheme of 
the State Government for arranging in- 
terest-free loans for the actual pullers 
to enable them to purchase their own 
rickshaws, it is considered necessary to 
regulate the issue of licences in favour 
of the actual drivers of cycle-rickshaws, 
plying within the Municipal areas of the 
State. Section 3 which clamps down the 
impugned ban reads thus: 

3 (1) Notwithstanding anything con- 
tained to the contrary in the Punjab Mu- 
nicipal Act, 1911 or any rule or order or 
bye-law made thereunder or any other law 
for the time being in force, no owner of a 
cycle rickshw shall be granted any li- 
cence in respect of his cycle rickshaw 
nor his licence shall be renewed by any 
Municipal authority after the commence- 
ment of this Act unless the cycle rick- 
shaw is to be plied by such owner him- 
self: 


(2) Every licence in respect of a cycle 
rickshaw granted or renewed prior to 
the commencement of this Act shall 
stand revoked, on the expiry of a period 
of thirty days after such commencement 
if it does not conform to the provisions 
of this Act”, 

4. The State was alive to the need 
for positive rescue measures beyond 
blanket ban on licensing and so decided 
to provide interest-free loans to actual 
rickshaw pliers so that they could 
acquire their own ` rickshaws and free 
themselves from the coils of middlemen 
who preyed upon the little earnings 
from the toils of the pullers. Luckily, 
the nationalised banks collaborated in 
this socially oriented Scheme called 
the Credit Guarantee Corporation of 
India (Small Loans) Guarantee Scheme, 
1971. And the Credit Corporation 
agreed to stand surety for the amounts 
to be advanced by banks to rickshaw 
pliers, Certainly, the Union of rickshaw 
pliers — the petitioner — readily ac- 
cepted the conditions designed for their 
deliverance since they had nothing to 
lose except their chains 

5. Thus, we have all the actors ready 
to co-operate in effectuating the purpose 
of saving the rickshaw pullers and 
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making them owners. All that we 
have to do is to set out a self- 
working, specific scheme which makes 
the statutory ban not a negative, self- 
defeating interdict, but a positive eco- 
nomic manumission. All the counsel 
have played a role in the dynamic pro- 
cess which has resulted in the judicial 
project we are giving effect to. 


6. Every, rickshaw plier, including 
every petitioner, who has been a licensee 
in the Amritsar or other municipality 
within one year of the coming into force 
of the Act will be entitled to apply to 
the Municipal Commissioner within one 


month from today for a certificate or 


other document to the effect that he has 
been a licensee for rickshaw pulling with- 
in the aforesaid period. The Municipal 
Commissioner will verify the records on 
receipt of such application and will 
grant the necessary certificate or other 
document within one month from the 


date of application, He shall not delay 
the issuance of the certificabe. He shall 
not be over-strict, but shall be liberal 
in the exercise of the certificate issuing 
power. (Punctiliousness, especially with 
the weaker sections, is the path to har- 
assment, corruption, dilateriness and ex- 
asperation. Welfare measures often breed 
de-moralisation through heartless iegal- 
ism and this very case is, to some ex- 
tent, an illustration). On receipt of the 
municipal certificate, the rickshaw puller 
concerned will apply to the Credit 
Guarantee Corporation of India (Small 
Loans), under the Guarantee Scheme 
of 1971, praying to the said Cor- 
poration that it stand guarantee 
to the Punjab National Bank (or 
other scheduled bank mutually agreed 
upon) for advance of a loan up to Ru- 
pees 900/- (and in special cases for a 
larger sum if satisfied that the price of 
a cycle rickshaw is more than Rs. 900/-). 
The Punjab National Bank (or other 
scheduled bank mutually chosen) will 
receive a sum of Rs. 50/- by way of de- 
posit towards the loan to be advanced to 
the applicant. The rickshaw pliers shall 
make this initial deposit to be eligible 
for the bank loan. The balance of the 
loan shall be guaranteed by the Credit 
Guarantee Corporation of India (Small 
Loans) whereupon the concerned bank 
will advance the sum needed for the pur- 


chase of a cycle rickshaw to the manu- 





facturer or vendor indicated by the ap- 


plicant, 
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7.. Thereupon, the applicant (rickshaw 
puller) will take delivery of the cycle 
rickshaw and produce the voucher evi- 
dencing purchase and delivery of the 
rickshaw and, if needed, produce the 
rickshaw for physical verification by the 
bank’s officials within one week of tak- 
ing such delivery, and thereafter when- 
ever directed. He will also sign the 
necessary forms and undertakings re- 
quired by the bank so as to hypothecate 
the cycle rickshaw in favour of the bank. 


' So far as the payment of interest to the 


bank is concerned, both sides agree that 
it will be governed by the Scheme for 
advance to the cycle rickshaw pullers 
framed by the State Government. The 
bank shall advance 95% by way of loan 
towards the purchase of the cycle rick- 
shaw. The sum of Rs, 50/- to be depo- 
sited initially by the rickshaw puller is 
expected to cover the remaining 5%, The 
loan amount shall be repaid by the rick- 
shaw puller concerned in 15 monthly in- 
stalments (or in weekly or daily instal- 
ments so that by the end of each month 
1/15th of the amount is cleared), If there 
are delayed payments of instalments of 
loans, higher rates of interest will be re- 
coverable from the loanee (the rickshaw 
pliers) as per the 1971 scheme. The 
amount of interest, in case instalments 
are paid duly, will be met by the Gov- 
ernment as an act of relief for the rick- 
shaw pliers. The rickshaw pliers shall, 
on purchase, hypothecate the vehicles to 
the bank which advances the loan and 
this will be an undertaking to the 
court, ' 
8. The petitioner union will be per- 
mitted by the Municipality to set. up and 
run a workshop for repair and allied 
types of work and a service station for 
the cycle-rickshaws. Sufficient space will 
be allowed in suitable places for rick- 
shaw stands and safe keeping of rick- 
shaws within the limitations of availabi- 
lity and subject to moderate charges. 
9. A realistic understanding of the 
life-style of rickshaw pliers in Amritsar 
indicates that during the agricultural 
season many of them go to work nomi- 
nating other rickshaw pliers without em- 
ployment to ply the rickshaws during 
that season. The Municipal Commis- 
sioner, if satisfied that the nomination 
made is bona fide, will issue licences to 
such surrogated or nominees of the li- 
censed rickshaw pliers for the agricultu- > 


‘ral season. 


10. The bank which advances the loan 
and the ‘Credit Guarantee Corporation: 
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which guarantees the’ repayment will, 
at all reasonable times, be entitled to 
have physical verification of the vehicles, 
without interference with the occupation 
of the rickshaw pliers. 


11. If group insurance of rickshaws 
and of the life of the rickshaw pliers is 
feasible, the Municipal Commissioner 
will work out a scheme in this behaif in 
consultation with the unions in the field. 
Likewise, any project whereby cycle 
rickshaws can be replaced by scooters by. 
stages, will also be considered so that 
the rickshaw pullers of today may be- 
come scooter drivers of tomorrow own- 
ing the vehicles themselves, It is a noto- 
rious fact that rickshaw pullers have an 
occupational hazard and suffer from pul- 
monary tuberculosis and so, the State 
must be deeply concerned progressively 
to replace rickshaw pulling with mecha- 
nical propulsion. It would appear that 
short of scooters there are mechanised 
cycle rickshaws which are fairly inex- 
pensive and which are being experiment- 
ed with. Such vehicles may be a boon to 
the miserable who now torture them- 
selves to keep body and soul together. 
After all, the quality of life of the weak- 
est in society is the true measure of 
social justice. i 

12. The conditions and directions we 
have incorporated in this judgment shall 
be implemented in its true spirit and im- 
port by the State, the Municipal Corpo- 
ration, the Credit Guarantee Corporation, 
the nationalised banks and the Union and 
its members, 


13. We are happy to record our ap- 
preciation of the role of counsel and of 
the parties in bringing about this solu- 
tion. The State by exercising its legisla- 
tive power alone, could not produce jus- 
tice until this formula was hammered 
out. The Court with its process of jus- 
fice alone could not produce a viable 
project, But now, justice and power have 
come together and, hopefully, we have 
fulfilled the words of Blaise Pascal: 

“Justice 
power without justice is tyranny. Justice 
and power must, therefore, be brought 
together, so that whatever is just may 
be powerful, and whatever is powerful 
may be just.” 


14. Until fresh licences are gantad to. 


the ‘cycle-rickshaw pliers under the 
scheme we have incorporated in the 
order the present petitioners will be al- 
towed to ply their cycle-rickshaws, 
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without power is inefficient; 


S.C. 17 


15. The writ petitions are disposed 
of on the above lines. 

PATHAK, J. :— I agree with the 
entire. scheme of directions framed by 
my learned brother for the purpose of 
enabling the rickshaw pliers to acquire 
and own cycle rickshaws including the 
financial arrangements envisaged in the 
scheme, and also the making of provision 
for the repairs and maintenance of the 
cycle rickshaws. I need add nothing 
more, 

Order accordingly. 
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S. MURTAZA FAZAL ALI AND 
P. N. SHINGHAL, JJ. 

Civil Appeal No. 2314 (N) of 1968, D/- 
21-11-1978. 

M/s. Chhajjomal & Sons, Appellants v. 
Union of India, Respondent. 

Constitution of India, Art. 133 — Civil 
P. C. (1908), O. 23, R. 3 — Arbitration 
award — Appeal to Supreme Court — 
Compromise between parties in appeal — 
Appeal disposed of in terms of compro- 
mise. 

JUDGMENT :— This appeal has been 
compromised by the parties on the fol- 
lowing terms: 

1. The respondent, Union of India, 
shall pay to the appellant, Chhajjomal & 
Sons, Vedprakash Gupta s/o Mangatrai of 
Mhow a sum of Rs. 30,000/- (Rupees 
thirty thousand) only in full and final 
satisfaction of all claims, disputes and 
differences involved in this appeal per- 
taining to Award dated 2-9-1946, 

2. The above parties hereto further 
agree that after the payment of Ru- 
pees 30,000/- by the respondent to the 
appellant neither of the said parties shall 
have any claim against each other in re- 
spect of all disputes and payments ete, 
pertaining to Award dated 2-9-1946. 

3. That the respondent, Union of India, 
further agrees that all the defences, in- 
cluding overpayment by the respondent 
against the appellant are hereby with- 
drawn in this case and therefore they do 
no longer survive. 


4. Parties to this appeal will bear their 
own costs. 


The appeal is disposed of in the 
aforesaid terms, 
Order accordingly. 


DW/IX/F503/78/MVI — 
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= 1980 Cri. L. J. 1276 


(From: Allahabad) 
S. MURTAZA FAZAL ALI AN 
A. P. SEN, JJ. 
Criminal Appeal No. 474 of 1980, D/- 
28-7-1980. 


Rajpati, Appellant v. Bachan and an- 
other, Respondents. 

Criminal P. C. (2 of 1974), Ss. 145 (5), 
482 and 465 — Proceedings under S. 145 
— Magistrate recording satisfaction as to 
existence of breach of peace in prelimin- 
ary order — Existence of breach of peace 
is not necess when final order is pass- 
ed. Decision of Allahabad High Court, 
Reversed. 


A finding of existence of breach of the 
peace is not necessary at the time when 
a final order is passed nor is there any 
provision in the Criminal P. C. requiring 
such a finding in the final order. Once a 
preliminary order drawn up by the Magis- 
trate sets out the reasons for holding that 
a breach of the peace exists, it is not 
necessary that the breach of peace should 
continue at every stage of the proceeding 
unless there is clear evidence to show 
that the dispute has ceased to exist so as 
to bring the case within the ambit of sub- 
section (5) of S. 145. Unless such a con- 
tingency arises the proceedings have to 
be carried to their logical end culminat- 
ing in the final order under sub-s. (6) 
of S. 145. Decision of Allahabad High 
Court Reversed, AIR 1967 Punj 378 and 
AIR 1954 Hyd 98, Approved. (Para 6) 


In the instant case the contradictory 
stands taken by the parties clearly show 
that there was no question of the dispute 
having ended so as to lead to cancellation 
of the order under sub-section (5) of 
S. 145 nor was such a case set up by any 
party before the Magistrate or before the 
High Court. Further, it is well settled 
that under S. 145 it is for the Magistrate 
to be satisfied regarding the existence of 
a breach of the peace and once he re- 
cords his satisfaction in the preliminary 
order, the High Court in revision cannot 
go into the sufficiency or otherwise of the 
materials on the basis of which the satis- 
faction of the Magistrate is based. 

(Para 6) 


Assuming, however, that there was an 
omission on the part of the Magistrate to 
mention in his final order that there was 
breach of the peace, that being an error 
of procedure would clearly fall within 


HX/1X/E197/80/MVJ 





Rajpati v. Bachan 


A.LR. 


the domain of a curable irregularity which 
is not sufficient to vitiate the order. passed 
by the Magistrate particularly when there 
is nothing to show that any prejudice was 
caused to any of the parties who had the 
full opportunity to produce their evidence 
before the Court. It was therefore not 
correct on the part of the High Court to 
have interfered with the order of the 
Magistrate on a purely technical ground 
when the ageneved party had a clear 
remedy in the civil court. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1444:(1969) 1 SCR 80: 
1969 Cri LJ 18 6 
AIR 1967 Punj 378: 1967 Cri LJ 1051 7 
AIR 1954 Hyd 93: 1954 Cri LJ 671 8 


FAZAL ALI, J. :— This appeal by spe- 
cial leave involves a short point of law. 
Proceeding under S. 145 was started by 
the Magistrate against the respondents 
on the basis of a police report. After pass- 
ing a preliminary order on thé 29th July, 
1976 (wherein the Magistrate had record- 
ed reasons for his being satisfied that a 
breach of the peace existed), the Magis- 
trate called upon the parties to file their 
written statements and then after a full 
enquiry as poraa by S. 145 the Magis- 
trate passed the final order on 17th July, 
1978 declaring the appellant to be in pos- 
session of the land in dispute. Against 
this order, the respondents moved the 
High Court under S. 482 Cr. P. C. for 

uashing the order of the Magistrate. 

he High Court found that as there was 
no clear finding by the Magistrate in the 
final order that there was an apprehen- 
sion of breach of the peace, therefore, the 
final order was bad and the High Court 
accordingly allowed the petition and re- 
mitted the case to the Magistrate. 


2. We have heard counsel for the par- 
ties and in our opinion the High Court 
erred in holding that the final order of 
the Magistrate was vitiated in absence of 
a finding that breach of the peace existed 
at the time the order was passed. It is not 
disputed that in the preliminary order 
there was a clear finding by the Magis- 
trate that apprehension of breach of the 
peace did exist which was sufficient to 
give jurisdiction to the Magistrate to 
initiate the proceeding. When the par- 
ties filed their written statements, they 
did not state that no dispute between the 
parties existed but whereas one party 
said that there was no apprehension of 
breach from their side the other side took 
the stand that there was an apprehension 
of breach of the peace. f 
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8. Thus the stand taken by the two 
arties was contradictory hence it must 
p taken for granted that the apprehen- 
sion of breach of peace continued to 
exist and it was not a case where it could 
be said that no dispute existed, as con- 
templated under S. 145 (5) Cr. P. C 

4. After considering the record and 
evidence produced by the parties, the 
Magistrate passed the final order in fav- 
our of the appellant. 


5. The High Court thought that it was 
absolutely essential for the Magistrate to 
give a finding that a breach of peace 
existed even in the final order. It may 
have been proper if the Magistrate had 
given a finding on this aspect of the mat- 
ter also but in the circumstances it can 
be safely presumed that apprehension of 
breach of peace existed and such a find- 
ing was implicit in the final order passed 
by the Magistrate so it was not necessary 
for the Magistrate to repeat what he had 
said in the preliminary order in the 
final order also. Moreover, mere absence 
of finding by the Magistrate in the final 
order in the circumstances as mentioned 
above cannot be such a manifest defect so 
as to attract the extraordinary jurisdiction 
of the High Court under S. 482 of 
Cr. P. C. 


6. It is, therefore, manifest that a 
finding of existence of breach of the 
peace is not necessary at the time when 
a final order is passed nor is there any 
provision in the Code of Criminal Pro- 
cedure requiring such a finding in the 
nal order. Once a preliminary order 
drawn up by the Magione sets out the 
reasons for holding that a breach of the 
peace exists, it is not necessary that the 
reach of pac should continue at every 
the 










within the ambit of sub-section (5) 


tion 145 of the Code of Criminal Pro- 


nder S. 145 it is for the Magistrate to be 
satisfied regarding the existence of a 
reach of the peace and once he records 
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his satisfaction in the preliminary order, 
the High Court in revision cannot go into 
the sufficiency or otherwise of the mate- 
rials on the basis of which the satistaction 
of the Magistrate is based. In R. H. 
Bhntani v. Miss Mani J. Desai ((1969) 1 
SCR 80): (AIR 1968 SC 1444), this Court! 
pointed out as follows: 

“The section requires that the Magis- 
trate must be satisfied before initiating 
proceedings that a dispute regarding an 
immovable property exists and that such 
dispute is likely to cause breach of peace. 
But once he is satisfied on these two con- 
ditions, the section requires him to pass 
a preliminary order under sub-s. (1) and 
thereafter to make an enquiry under 
sub-section (4) and pass a tinal 
order under sub-s. (6). It is not necessary 
that at the time of passing the final order 
the apprehension of breach of peace 
should continue or exist. The enquiry 
under S. 145 is limited to the question 
as to who was in actual possession on the 
date of the preliminary order irrespective 
of the rights of the parties.... The High 
Court, in the exercise of its revisional 
jurisdiction, would not go into the ques- 
tion of sufficiency of material which has 
satisfied the Magistrate.” 

(Emphasis ours) 

7. In Hari Ram v. Banwari Lal (AIR 
1967 Punj 878) it was held that once a 
Magistrate finds that there is a breach of 
peace it is not necessary that the dispute 
should continue to exist at other stages of 
the proceedings also. In this connection, 
the High Court observed as follows: 

“Of course, Magistrate can under sub- 
section (1) of S. 145, Criminal Procedure 
Code, assume jurisdiction only if he is 
satisfied that at the time of passing the 
preliminary order a dispute likely to 
cause a breach of the peace exists con- 
cerning any land etc. Once that is done 
the Magistrate is thereafter expected to 
call upon the parties concerned in such 
dispute to attend his court in person or 
by pleader and put in written statements 
of their respective claims as respects the 
fact of actual possession of the subject of 
dispute. The enquiry, therefore, after the 
initial satisfaction of the Magistrate and 
after the assumption of jurisdiction by 
him, has to be directed only as respects 
the fact of actual possession. At that time 


he has not to record a finding again 
about the existence of a dispute likely to 
cause a breach of the peace.” 

' (Emphasis ours) 
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8. To the same effect is-a decision of 
the Hyderabad High Court in Ramarao 
v. Shivram. (AIR 1954 Hyd 98) where 
Srinivasachari J. observed as follows:— 

“As regards this contention I am of 
opinion that once the Magistrate has 
given a finding to the effect that there ‘is 
apprehension of breach of peace and 
that he has jurisdiction to take proceed- 
ings under S. 145, Cr. P. C., he can con- 
tinue the proceedings. It is not necessary 
that at each stage he should be satisfied 
that there exists an imminent apprehen- 
sion of breach of peace”. 

(Emphasis ours) 

9. We find ourselves in complete 
agreement with the observations made by 
the Punjab and Hyderabad High Courts, 
extracted above, which lay down the 
correct law on the subject. 


10. Assuming, however, that there was 
an omission on the part of the Magistrate 
to mention in his final order that there 
was breach of the peace, that being an 
error of procedure would clearly fall 
within the domain of a curable irregula- 
rity which is not sufficient to vitiate the 
order passed by the Magistrate, particu- 
larly when there is nothing to show in the 
instant case that any prejudice was caus- 
ed to any of the parties who had the 
full opportunity to produce their evi- 
dence before the Court. It was therefore 
mot correct on the part of the High Court 
to have interfered with the order of the 
Magistrate on a purely technical ground 
when the agarieved party had a clear 
remedy in the civil court. 


11. For these reasons therefore, we are 
satisfied that the order passed by the High 
Court is legally erroneous and cannot be 
allowed to stand. The appeal is accord- 
ingly allowed. The order of the High 
Court is set aside and the order of the 
Magistrate is confirmed. . 


Appeal allowed. 
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= 1980 Cri. L. J. 1278 
(From :1974 Raj LW 358) 
A. C. GUPTA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No, 382 of 1974, Dj- 
10-10-1980. 
The State of Rajasthan, Appellant v. 
Dr A. K. Datta. Respondent. ; 
Prevention of Corruption Act (2 of 
1947), Ss. 6, 5 (1) (c) and 5 (2) — Gev- 
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State of Rajasthan v. A.-K: Datta 


ALR. 


ernment of India (Allocation of Business} 
‘Rules 1961, Entry 324 (as inserted by 
Notification No. S. C. 2494 dt. 3-8-1965) 
— Prosecution of employee of Zoological 
Survey of India — Offence investigated 
by Special Police Establishment, Jaipur 
—Sanction for prosecution granted by 
Ministry of Home Affairs — High Court 
holding that sanction was not proper — 
Supreme Court refused to interfere as 
there was no material to show that the 
basis of judgment was wrong, 


The High Court found that prior to 
amendment the competent authority to 
accord sanction for offences investigated 
by the Delhi Special Police Establish- 
ment was the Department of Personnel 
(Karmik Vibhag), Cabinet Secretariat, 
where such sanction was required to be 
given by the Central Government, Even 
after the amendment, as entry 32A 
would show, sanction for prosecution of 
any person for any offence not investi- 
gated by the Delhi Special Police Esta- 
blishment was to be accorded by 
the. Administrative Ministry concerned 
where such sanction was required to be 
accorded by the Central Government. 
The High Court has held that in the ab- 
sence of any sanction granted for the 
prosecution of the delinquent either 
by the. Ministry of Education or by 
the Department of Personnel (Kar- 
mik Vibhag) the Special Judge had 


no jurisdiction to take cognizance 
of. the offences alleged against the 
delinquent. The Government could not 


rely on an office memorandum dated 
6-10-1948 because the Government of 
India (Allocation of Business) Rules, 1961 
superseded all previous rules and orders 
on the subject, 1974 Raj LW 358, Affirm- 
ed, l (Para 4) 


GUPTA, J.:— The respondent was em- 
ployed in 1961 as Officer-in-Charge, De- 
sert and Gangetic Plains, Zoological Sur-~ 
vey of India at Jodhpur. A criminal case 
was registered against him on December 
31, 1962 which was investigated by the 
Special Police Establishment, Jaipur. Ul- 
timately a charge-sheet was filed against 
the respondent in the Court of the Spe- 
cial Judge for Rajasthan, Jaipur City, 
The Special Judge convicted him under 
Section 5 (1) (c) read with Section 5 (2) 
of the Prevention of Corruption Act and 
Section 471 of the Indian Penal Code and 
sentenced him to undergo rigorous im- 
prisonment for one year and to pay 4 
fine of Rs. 100/-, in default to suffer ri- 
gorous. imprisonment for further one. 
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month, on the first count and on the 
second to undergo rigorous imprisonment 
for six months and to pay a fine of Ru- 
pees 100/-, in default to suffer rigorous 
imprisonment for another one month, 
The sentences were directed to run con- 
currently, Sanction for prosecution of 
the respondent was granted on Septem- 
ber 17, 1964 by the Ministry of Home 
Affairs, Government of India, signed by 
a Deputy Secretary “by order and in the 
name of the President”, - : 

2 In the appeal preferred by the re- 
spondent from the decision of the Special 
Judge, the Rajasthan High Court held 
that the Ministry of Home Affairs was 
not the competent authority to sanction 
prosecution of the respondent, allowed 
the appeal and set aside the order of 
conviction and the sentences passed on 
him, The appeal before us has been pre- 
ferred by the State of Rajasthan ques- 
tioning the correctness of the judgment 
of the High Court, 


3. In exercise of the powers confer- 
red by Article 77 (3) of the Constitution 
of India the President made the Govern- 
ment of India (Allocation of Business) 
‘Rules, 1961 in supersession of all pre- 
vious rules and orders on the subject, In 
the impugned judgment the High Court 
refers to notification No. S, G. 2494 dated 
August 3, 1965 which amended the Gov-~ 
ernment of India (Allocation of Business) 
Rules, 1961 by introducing entry 32A 
under the heading, Ministry of Home 
Affairs, which reads :— 


“32A. According of sanction for the 
prosecution of any person for any of- 
fence investigated into by the Delhi Spe~ 
cial Police Establishment, where such 
sanction is required to be accorded by 
the Central Government. 

Note: Sanction for the prosecution of 
any person for any offence not investi- 
gated into by the Delhi Special Police 
Establishment, shall be accorded by the 
Administrative Ministry, where such 
sanction is required to be accorded by 
the Central Government.” 


- 4. The High Court finds that prior to 
this amendment the competent authority 
to accord sanction for offences investi- 
gated by the Delhi Special Police Esta- 
blishment was the Department of Per- 
sonnel (Karmik Vibhag), Cabinet Secre- 
tariat, where such sanction was required 
to be given by the Central Government, 
Even after the amendment, as entry 32A 
would show, sanction for prosecution of 
any person. for any offence not investi-: 


State of Rajasthan v. A. K. Datta - 


S.C. 21 


gated by the Delhi Special Police Esta- 
blishment was to be accorded by the 
Adminstrative Ministry concerned where 
such sanction was required to be accord- 
ed by the Central Government, As al- 
ready stated the offences alleged to have 
been committed by the respondent were 
investigated by the Special Police Esta- 
blishment, Jaipur, It is also not disputed 
that the Zoological Survey of India func- 
tioned under the Department of Science 
and Techonology allocated to the Minis- 
try of Education and Social Welfare. The 
High Court has held that in the absence 
of any sanction granted for the prosecu- 
tion of the respondent either by the 
Ministry of Education or by the Depart- 
ment of Personnel (Karmik Vibhag) the! 
Special Judge had no jurisdiction to take! 
cognizance of the offences alleged against 
the respondent. 


5. On behalf of the appellant, State 
of Rajasthan, an affidavit has been filed 
in which it is submitted that “entry 32A 
only clarifies the pre-existing position 
and does not. indicate that before 3-8- 
1965 the power to grant sanction for pro- 
secution in a case investigated by Delhi 
Special Police Establishment was not 
with the Home Ministry” and, alterna- 
tively, it is claimed that on the facts of 
the present case it should be held that 
the Education Ministry has given its ap- 
proval for the prosecution of the respon- 
dent. The basis of both the submissions 
is an office memorandum dated October 
6, 1948 to which reference was made also 
before the High Court, Before the High 
Court it was contended on the basis of 
this office memorandum, to quote from 
the impugned judgment, “that the proce- 
dure for issue of sanction by the Gov- 
ernment to prosecute Government Offi- 
cials for corruption cases investigated in- 
to by Delhi Special Police Establishment 
was that the Inspector General of Police, 
Delhi Special Police Establishment used 
to forward the papers to the Home Min- 
istry through the Ministry concerned, 
with his recommendations for obtaining 
sanction of the Government to prosecute 
Officers. and that the ministry concerned 
used to forward the papers with its con- 
currence to the Ministry of Home Affairs, 
if it agreed, to launch a prosecution 
against a Government official after 
careful scrutiny of the relevant papers 
and that after necessary consultation the 
Ministry of Home Affairs was competent 
to issue requisite sanction to prosecute 
the Government Official.” The High 


- Court: did not find the: contention: accept- 
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able because the Government of India 
(Allocation of Business) Rules, 1961 
superseded all previous rules and orders 
on the subject. In paragraph 6 of the 
affidavit filed in this Court on behalf of 
the appellant it is stated that the “High 
Court was not correct in holding that 
the above memorandum was repealed by 
the Govt. of India (Allocation of Business) 
Rules”, From the affidavit it is not how- 
ever clear how the memorandum re- 
mained in operation after the aforesaid 
Rules came into force in 1961. In the ab- 
sence of any clear and convincing mate- 
rial to show that the basis of the im- 
pugned judgment is wrong we are not 
inclined to interfere with the decision of 
the High Court. The appeal is therefore 
dismissed, 


Appeal dismissed. 
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(From: Bombay) 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 
Criminal Appeals Nos. 282 and 283 of 
1974, D/- 12-9-1980. 
State of Maharashtra, Appellant v. Sk. 
Bannu and Shankar, Respondents. 


Criminal P. C. (5 of 1898), S. 476 — “In 
or in relation to a proceeding in that 
Court” — Meaning of — Bail proceedings 
are part of subsequent proceeding com- 
mencing on presentation of challan, 
Decision of Bombay High Court, D/- 19-4- 
1973, Reversed. 


Bar in Section 195 (1) (b), Criminal 
P. C., 1898 does not apply if there is no 
proceeding in any court at all when the 
offence mentioned in the aforesaid cl. (1) 
has been committed. In other words, the 
section contemplates only the proceedings 
pending or concluded and not in con- 
templation. If two proceedings, one in 
which the offence is committed and the 
other the final proceedings, in the same 
or a transferee court are, in substance. 
different stages of the same integrated 
judicial process, the offence can be said 
to have been committed “in relation to” 
the proceedings before the Court to 
whom the case was subsequently trans- 
ferred or which finally tried the case. 
While considering a bail application of 
a person accused of an offence under in- 
vestigation of the police, the Magistrate 
acts as a ‘Court’, the proceedings in the 


IX/JX/E840/80/DHZ 








State of Maharashtra v. Sk. Bannu 


ALR. 


bail application being judicial proceed- 
ings. The bail proceedings before Magis- 
trate D and the subsequent proceedings 
before Magistrate K commencing with 
the presentation of the challan by the 
Police for the prosecution of one Deolal 
Kishan, could not be viewed as distinct 
and different proceedings but as stages 
in and parts of the same judicial process. 
Neither the time lag between the order 
of bail and the challan, nor the fact that 
on presentation of the challan, the case 
was not marked to Magistrate D but was 
transferred under Section 192 of the 
Code, to Magistrate K would make any 
difference to the earlier and subsequent 
proceedings being parts or stages of the 
same integral whole. Indeed, the com- 
mission of the offences under Secs, 205, 
419, 465, 467 and 471, Penal Code, came 
to light only when Magistrate K on the 
basis of the forged surety-bond in ques- 
tion, attempted to procure the attendance 
of the accused. As the earlier proceedings 
before Magistrate D and the subsequent 
proceedings before Magistrate K were 
stages in or parts of one and the same 
process the aforesaid offences could be 
said to have been committed “in or in re- 
lation to” the proceedings in the Court 
of Magistrate K also, for the purpose of 
taking action under Section 476 of the 
Code. Magistrate K` was competent to 
hold a preliminary inquiry under Sec- 
tion 476, Cr. P. C. and to make a com- 
plaint for prosecution of the respondents, 
in respect of the offences under Sec- 
tions 205, 419, 465, 467 and 471, Penal 
Code. Decision of Bombay High Court, 
D/- 19-4-1973, Reversed; AIR 1967 SC 
528, Rel. on; AIR 1972 SC 2639, Dist. 

i (Paras 14, 15, 16, 19, 22) 


Cases Referred: Chronological Paras 
AIR 1979 SC 777: 1979 Cri LJ 679 15, 

16 
AIR 1972 SC 2639 20, 21 
AIR 1967 SC 528: 1967 Cri LJ 528 13 
ATR 1940 Lah 292: 41 Cri LJ 843 17 


AIR 1933 Mad 125: 34 Cri LJ 92 18 
AIR 1932 Mad 494: 33 Cri LJ 519 18 
(1912) ILR 39 Cal 1041 17 


SARKARIA, J.:— These two appeals 
by the State of Maharashtra are directed 
against a common judgment, dated April 
19, 1973, of the High Court of Bombay, 
Nagpur Bench, Nagpur. Both will be dis- 
posed of by this judgment. They arise 
out of these facts: 


2. Three persons, namely, Shankar, 
Sk. Bannu and Mohammad Nazir were 
tried for offences punishable under Sec- 


1981 State of Maharashtra 


tions 205, 419, 465, 467 and 471 of the 
Indian Penal Code, on the basis of a com- 
plaint made on August 12, 1968 by Shri 
R. K. Karandikar, Judicial Magistrate, 
First Class, Akola, under Sec. 476 read 
with Section 195 of the Code of Criminal 
Procedure. Sk. Bannu, accused 2 was, at 
the relevant time, serving at a Clerk to 
an Advocate at Akola. Mohamad Nazir, 
accused 3, is the son of Sk. Bannu. Ac- 
cused 1, Shankar, was a milkman resid- 
ing at Dabki Road, Akola. 


3. On October 25, 1968, in respect of 
offences under Section 85 (1) (2) and (3) 
of the Bombay Prohibition Act. one Deo- 
lal Kishan was arrested. He was produc- 
ed pefore Shri L. G. Deshpande, Judicial 
Magistrate (First Class), Akola, and was 
remanded to custody till November 2, 
1968. 


4. On November 1, 1968, an applica- 
tion was made before that Court for re- 
leasing Deolal Kishan. Along with that 
application, an affidavit was filed which 
purported to have been sworn by one 
Gulabrao Rupchand Tikar as a surety. 
This affidavit was sworn before the 
Senior Clerk (P .W. 2) and accused 2, Sk. 
Bannu is alleged to have identified him 
as Gulabrao and attested that application 
for this purpose. The Senior Clerk ac- 
cordingly accepted what they stated and 
he made the necessary endorsement on 
the affidavit. Thus, on the basis of that 
affidavit, Deolal Kishan was released on 
bail on November 1, 1968. The bail ap- 
plication and the affidavit were scribed 
by accused 3. 


5. The case against Deolal Kishan was 
transferred on April 20, 1969 to the 
Court of Mr. Karandikar, Judicial Magis- 
trate (First Class), Akola, before whom 
it came up for hearing on May 12, 1969. 
On that date, Deolal Kishan did not ap- 
pear. Consequently, the Court issued a 
non-bailable warrant against him for his 
arrest and production. Notice was also 
issued to the surety, Gulabrao Rupchand 
Tikar (P. W. 3). Gulabrao appeared be- 
fore the Magistrate on June 2, 1969 in 
response to the notice and filed a reply 
in writing (Ex. 25/A) contending that he 
had never stood as surety for the accus- 
ed Deolal Kishan; and that he did not 
make any affidavit, nor did he sign the 
application or the affidavit or the -bail 
bond. According to him, he was literate 
and could sign his name, while the ap- 
plication and the affidavit, in question, 
bore thumb-impressions of the surety. 
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Gulabrao denied that he swore any affi- 
davit for standing surety of Deolal 
Kishan. Thereupon, the Magistrate re- 
corded the statement of Gulabrao and 
initiated an inquiry. He called Mohd. 
Nazir, accused 3, the scriber of the bail 
application, and recorded his statement. 
He also called accused 2, Sk. Bannu, and 
directed him to produce the real surety 
on June 10, 1969 as the Magistrate was 
satisfied on the inquiry made by him 
that the person named in the bail appli- 
cation as the surety was not the real 
surety. 
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6. On November 9, accused 3, Mohd. 
Nazir, made an application to the Magis- 
trate on behalf of his father, accused 2, 


‘that the real name of the surety was 


Shankar Kishan Kawitkar. Thereupon, 
the Magistrate, on June 10, 1969, issued 
summons to accused 1, Shankar Kishan 
Kawitkar. The latter appeared in re- 
sponse to the summons on June 17, 1969. 
The Magistrate recorded his statement 
(Ex. 29), in which he admitted that the 
bail application and the affidavit had 
been thumb-marked by him at the, in- 
stance of accused 2, and that he had no 
knowledge about the contents of the ap- 
plication and the affidavit. 


7. On the preceding facts, the Magis- 
trate made a complaint to the Judicial 
Magistrate (First Class), Akola, for pro- 
secution of the three accused persons in 
respect of the aforesaid offences. The 
complaint came up before Shri P. N. 
Panchawadkar, Judicial Magistrate, who 
after holding an inquiry under Sec. 207A 
of the Code of Criminal Procedure, re- 
corded the evidence of the. material wit- 
nesses and finding that there was a prima 
facie case against all the accused. Ac- 
cordingly, he committed them for trial 
to the Court of Session, 


8. The case came up for trial before 
the Additional Sessions Judge, who, after 
recording the prosecution evidence, came 
to the conclusion that there was no case 
against accused 3 and acquitted him. He 
found that accused 1, Shankar was guilty 
of an offence under Section 205 of the 
Indian Penal Code and convicted him 
under that Section and sentenced him te 
suffer rigorous imprisonment for three - 
years and a fine of Rs. 1,000, or, in de- 
fault of payment of fine, to six months 
further rigorous imprisonment. Accused 
1 was further convicted in respect of 
offences under Sections 419, 465 and 471, 
Penal Code, and was sentenced to twa 
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` years’ rigorous imprisonment on each 
count, with a direction that: the sentences 
` on all the counts, would run concurrent- 
ly. Accused 2, Sk. Bannu was convicted 
under Section 205 read with Section 109 
of the Indian Penal Code and sentenced 
to three years’ rigorous imprisonment 
and a fine of Rs. 1,000, or, in default, to 
suffer six months’ further rigorous im- 
prisonment. He was further found guilty 
of the offences under Sections 419, 465 
and 471 all read with Section 109, Penal 
Code, and sentenced to two years’ rigor- 
ous imprisonment on each count, with a 
direction that the sentences would run 
concurrently. 


9. Against the judgment of the learn- 
ed Additional Sessions Judge, Shankar 
and Sk. Bannu preferred an appeal be- 
fore the High Court. The High Court 
‘held that the proceedings before Shri 
Karandikar are not the same proceedings 
or continuation of the same proceeding 
which was before Shri L. G. Deshpande, 
the previous court, in which or in rela- 
tion to which the offence is said to have 
been committed within the meaning of 
Section 476 read with Section 195, Cri- 
minal Procedure Code; that the- investi- 
gation stage is quite a distinct proceed- 
ing than the one which came to be trans- 
ferred on the file of Shri Karandikar, it 
being a regular trial. In this view of the 
matter, the High Court concluded: 


“We are of the view that such a com-~ 
plaint could have only been made by Mr. 
L. G. Deshpande who had released the 
accused on bail prior to the initiation of 
the case or his successor-in-office in that 
Court. So far as these proceedings in 
which the accused were released on bail 
by Mr. L. G. Deshpande are concerned, 
Mr. Karandikar cannot be said to be the 
successor-in-office of Mr. L. G. Desh- 
pande.” 


On this reasoning, the High Court held 
that the complete proceedings before the 
Committing Magistrate were without 
jurisdiction, and by a writ quashed the 
same. In the result, the appeals of 
Shankar and Sk. Bannu were allowed 
and their convictions were set aside. The 
High Court, however, granted a certifi- 
cate under Article 134 of the Constitu- 
tion that the case was fit for appeal to 
this Court. 


10. The question that falls for con- 
sideration in this case is, whether Shri 
Karandikar, Judicial Magistrate whe 
made the complaint for “prosecution `of 


thé acctised ‘in respect of offences under. 
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Sections 205, 419, 465, 467 and 471, Penal 
Code, was competent to initiate the pro- 
ceedings within the meaning of Sec. 195 
read with Section 476 of the Code of Cri- 
minal Procedure, 1898. The relevant pro- 
visions of that Code are as under: 


"S. 195. (1). No Court shall take cogniz~ 
ance— 


(a) cide zi 


(b) of any offence punishable under 
any of the following sections of the same 
Code, namely, Ss. 193, 194, 195, 196, 199, 
200, 205, 206, 207, 208, 209, 210, 211 and 
228, when such offence is alleged to have 
been committed in, or in relation to any 
proceedings in any Court, except on the 
complaint in writing of such Court or of 
some other Court to which such Court 
is subordinate; or 


(c) of any offence described in Sec. 464 
Or punishable under Section 471, Sec. 475 
or Section 476 of the same Code, when 
such offence is alleged to have been com- 
mitted by a party to any proceeding in 
any Court in respect of a document pro- 
duced or given in evidence in such pro- 
ceeding except on the complaint in writ- 
ing of such Court, or of some other Court 


to which such Court is subordinate. 


(2) In clauses (b) and (c) of sub-sec~ 
tion (1), the term “Court” includes -a 
Civil, Revenue or Criminal Court, but 


does not include a Registrar or Sub- 
Registrar under the Indian Registration 
Act, 1877. 


(3) For the purposes of this section, a 
Court shall be deemed to be subordinate 
to the Court to which appeals ordinarily 
lie from the appealable decrees or sen- 
tences of such former Court, or in the 
case of a Civil Court from whose decrees 
no appeal ordinarily lies to the principal 
Court having ordinary original civil 
jurisdiction within the local limits of 
whose jurisdiction such Civil Court is 
situate: 


Provided— 

(a) where appeals lie to more than one 
Court, the Appellate Court of inferior 
jurisdiction shall be the Court to which 
such Court shall be deemed to be sub- 
ordinate: and 


(b) where appeals lie to a Civil G 
also to a Revenue Court, such Court 
shall be deemed to be subordinate to the 
Civil or Revenue Court according to the 
nature of the case or proceeding in con- 
nėèction with which the offence ` is alleged 
to have been committed,” : 
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11. The material part of Section -476 
of the Code of 1898 is as follows:— 


“S. 476. Procedure in cases mentioned 
in Section 195.— (1) When any Civil, 
Revenue or Criminal Court is,. whether 
on application made to it in this behalf 
or otherwise, of opinion that it is ex- 
pedient in the interests of justice that 
an inquiry should be made into any of- 
fence referred to in Section 195, sub- 
section (1), clause (b) or clause (c), which 
appears to have been committed in or in 
relation to a proceeding in that Court, 
such Court may, after such preliminary 
inquiry, if any, as it thinks necessary, 
record a finding to that effect and make 
a complaint thereof in writing signed by 


the presiding officer of the Court, and. 


shall forward the same to a Magistrate 
of the First Class having jurisdiction...... 


12. Section 476A gives powers to the 
superior court to complain when the 
subordinate court has omitted to do so. 


13. It may be noted that an offence 
under Section 205, Penal Code, as in the 
present case, will fall within the ambit 
of clause (b) and an offence under Sec- 
tion 471, Penal Code will fall under 
clause (c) of sub-section (1) of Sec. 195. 
The words “in or in relation to” which 
occur in clause (b) are not repeated in 
clause (c). But these words occur in Sec- 
tion 476 both with reference to clause (b) 
and clause (c) of Section 195 (1). The 
interpretation of these words is not res 
integra. There was a conflict of judicial 
opinion in regard to the meaning and 
ambit of these words. One line of deci- 
sions took the view that the words “in 
relation to” are wide enough to cover a 
proceeding in contemplation though it 
may not have begun at the date of the 
commission of the offence, but was sub- 
sequently instituted in court. This view 
is no longer good law in view of the pro- 
nouncement of this Court in M. L. Sethi 
v. R. P. Kapur, AIR 1967 SC 528. That 
case related to the commission of an of- 
fence under Section 211, Indian Penal 
Code. The question was ‘whether the ex- 
pression “in or in relation to”, according 
to clause (b) of sub-section (1) - “of Sec. 195 
is applicable .to cases where there can 
even in future be a proceeding in any 
court in relation to which the offence 
under Section 211, Indian Penal Code 
may be alleged to have been committed, 
The Court answered this question in the 
negative, with these observations: 
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“When examining the question whe- 
ther there is any proceeding in any court, 
there are three situations that can be 
envisaged. One is that there may be no 
proceeding in any court at all. The 
second is that a proceeding in a court 
may actually be pending at the point of 
time when cognizance is sought to be 
taken of the offence under S. 211, LP.C, 
The third is that, though there may be 
ne proceeding pending in any court in 
which or in relation to which the offence 
under S. 211, I.P.C. could have been 
committed, there may have been a pro- 
ceeding which had already concluded and 
the offence under S. 211 may be alleged 
to have been committed in, or in relation 
to, that proceeding. It seems to us that 
in both the latter two circumstances 
envisaged above, the bar to taking cog- 
nizance under S. 195 (1) (b) would come 
into operation.” 


14. Now, thus, the settled position is 
that the bar in Section 195 (1) (b) does 
not apply if there is no proceeding in 
any court at all when the offence men- 
tioned in the aforesaid clause (1) has 
been committed, In other words, the sec- 
tion contemplates only the proceedings 
pending or concluded and not in contem- 
plation. 


15. In the instant case, it is common 
ground that the forged bail-bond and 
the false affidavit were presented in the 
court of Shri Deshpande, Magistrate in 
bail proceedings. Shri Deshpande, it is 
not disputed before us, had also the 
jurisdiction to try the case which was 
then under investigation with the police. 
While considering a bail application ofl 
a person accused of an offence under in- 
vestigation of the police, the Magistrate, 
acts as a ‘court’, the proceedings, 
in the bail application being judicial 
proceedings. This position has been celari- 
fied: recently by this Court in Kamalapati 
Trivedi v. State of West Bengal, AIR 1979 
SC 777. It was held by this Court (per 
majority) that while deciding the ques- 
tion of bail, the Magistrate cannot but be 
regarded as a Court acting judicially, 
notwithstanding the fact that an offence 
of the accused is still under investigation 
by the police or has progressed to the 
stage of an inquiry or trial by the Magis- 
trate. It was added that the taking of 
cognizance of any offence by a Magis- 
trate under Section 190 is: ‘not a condi- 
tion precedent for him to be regarded 
as a Court. It was further explained that 
an order of bail passed. by..a Magistrate,. 
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also, decides the rights of the State and 
the accused and is made by the Magis- 
trate after the application of his mind 
and therefore in the discharge of his 
judicial duties which factor constitutes 
it an act of a Court, It was further ob- 
served: 


“.....all orders passed by a Magistrate 
acting judicially (such as orders of bail 
and those passed under sub-section (3) 
of S. 183 of the Code discharging an 
accused or orders taking cognizance of 
the offence complained of) are parts of 
an integral whole which may end with 
a definitive judgment after an inquiry or 
a trial, or earlier according to the 
exigencies of the situation obtaining at 
a particular stage, and which involves, 
if need be, the adducing of evidence and 
the decision of the Magistrate on an ap- 
preciation thereof. They cannot be view- 
ed in isolation and given a character dif- 
ferent from the entire judicial process 
of which they are intended to form a 
part.” 


16. Considered in the light of the 
above enunciation in Kamlapati Trivedi’s 
icase, the bail proceedings before the 
Court of the Magistrate, Shri Deshpande 
could not be viewed in isolation but had 
to be taken as a stage in and part of the 
jentire judicial process the second stage 
of which commenced on presentation of 
the challan by the Police in the Court of 
the Magistrate for an enquiry or trial 
of the accused person to whom the bail 
had been granted. Indeed, the surety- 
bond, which is alleged to have been forg- 
ed in the name of Gulabrao Rupchand 
Tikar, in terms, was intended to be used 
for procuring the attendance of the 
accused, by the Court before whom the 
charge-sheet under Section 173, Cr. P. C. 
might be presented by the Police for in- 
quiry or trial. The material part of the 
surety-bond dated November 1, 1968, 
rendered into English, reads as under: 


“I undertake that the said Deolal 
Kisan, Maratha, shall be present before 
the Court of the Judicial Magistrate, 
First Class, Akola, or before any 
other Magistrate eonducting the prelimi- 
nary inquiry to answer the charges, 
and on his failure to do so, I 
do hereby bind myself to pay the sum 
of Rs. 500 to the Government by way of 
fine.” 


Under the terms of the Personal Bond, 
accompanying the surety bond, also, the 
executant had undertaken to appear 
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before the Judicial Magistrate 
First Class, Akola, or before any 
other Magistrate who would hold 


an inquiry into or trial of charges 
framed against him. In other words, th 
very terms of these bail-bonds show that 
they were intended io be a preliminary 
part of the proceedings of inquiry or 
trial before the Magistrate commencing 
with the presentation of a charge-sheet 
under Section 173, Cr. P. C. against thel: 
accused. This being the real position, the 
bail proceedings before Shri Deshpande 
and the subsequent proceedings before 
Shri Karandikar commencing with thel 
presentation of the challan by the Police 
for the prosecution of Deolal Kishan, 
could not be viewed as distinct and dif- 
ferent proceedings but as stages in and 
parts of the same judicial process, Nei- 
ther the time-lag between the order of 
bail and the challan, nor the fact that on 
presentation of the challan, the case was 
not marked to Shri Deshpande but was 
transferred under Section 192 of the 
Code, to Shri Karandikar, would make 
any difference to the earlier and sub- 
sequent proceedings being parts or stages 
of the same integral whole. Indeed, th 
commission of the offences under Sec- 
tions 205, 419, 465, 467 and 471, Penal 
Code, came to light only when Shri 
Karandikar, on the basis of the forged 
surety-bond in question, attempted to 
procure the attendance of the accused. If 
the earlier proceedings before Shri Desh- 
pande and the subsequent proceedings 
before Shri Karandikar were stages in or 
























follows that the aforesaid offences could 
he said to have been committed “in or 
in relation to” the proceedings 
Court of Shri Karandikar, also, for the 
purpose of taking action under Sec. 476 
of the Code. 


17. In Behari Lal v. Sheikh Abdul Qadir 
Hamyari, AIR 1940 Lah 292, it was held 
by the High Court of Lahore that if a 
case or proceeding in which the offence 
is committed has been before various 
courts, all the courts have the jurisdic- 
tion to complain, but normally, the court 
which finally tried the case would be the 
proper court to make a complaint. Thè 
Caleutta High Court in Bhiku’s case, 
((1912) ILR 39 Cal 1041), held that if a 
false complaint made to a Magistrate is 
transferred under Section 192 of the 
Code of Criminal Procedure to another 
Magistrate, the latter who had seisin of 
the case, can make a complaint, 
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18. In Maromma v. Emperor, AIR 
1933 Mad 125, it was held by the High 
Court of Madras that a false statement 
made during police investigation before 
a Magistrate and recorded by him under 
Section 164, Cr. P. C. regarding an of- 
fence of murder, which is triable only 
by a Sessions Court, must be held to be 
“in relation to” the trial in that Court 
and a complaint can be made for the 
prosecution of the persons giving that 
false statement for an offence under Sec- 
tion 193, Penal Code, by the Sessions 
Court, Similarly, in Athi Ambalagaran 
v. Emperor, AIR 1932 Mad 494, a Divi- 
sion Bench (consisting of Waller and 


Pandalai, JJ.) held that a statement made 


by a witness at the preliminary enquiry 
leading up to the trial in the Sessions 
Court is to be regarded as having been 
tin relation to” the subsequent proceed- 
ings in the Sessions Court. Consequently, 
the Sessions Judge has jurisdiction to 
direct the prosecution of the person mak- 
mg that false statement even if he finds 
that the statement made before the Com- 
mittal Court of the Magistrate was false, 


19. The rationale behind these deci- 
sions is that if the two proceedings, one 
in which the offence is committed and 
the other, the final proceedings, in the 
same or a transferee court are, in sub- 
stance, different stages of the same in- 
tegrated judicial process, the offence can 
be said to have been committed “in rela- 
tion to? the proceedings before the 
Court to whom the case was subsequent~ 
ly transferred or which finally tried the 
case. By the same token, the offences 
under Sections 205 and 471, Penal Code, 
in the present case can be viewed as hav- 
ing heen committed “in relation to” the 
proreedings before the Court of Shri 
Karandikar to whom the case was trans- 
ferred for disposal. Thus considered, 
Shri Karandikar was competent to make 
a complaint in respect of the aforesaid 
offences, after conducting a preliminary 
inquiry under Section 476, Cr.-P. C. 


20. Before concluding, we think it 
necessary to notice and distinguish the 
decision of this Court in Nirmaljit Singh 
Hoon v. State of West Bengal, AIR 1972 
SC 2639. In that case, the complaint was 
filed before the Chief Presidency Magis- 
trate in respect of a cognizable offence 
of criminal breach of trust and cheating. 
The Magistrate without taking cognizance 
of the case, sent that complaint under 
Section 156 (3) of the Code to the police 
for investigation. During that investiga- 
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tion or inquiry by the police, the alleged 
forged receipt was produced by the ac- 
cused. It was held that it could not be 
argued that this forged document was 
produced in a proceeding before the 
Court of Chief Presidency Magistrate, 
although the forged document formed 
part of the record of the case which 
went to the Chief Presidency Magistrate 
together with the report of the police. 
The reason for so holding was that in- 
vestigation ordered by a . Magistrate 
under Section 156 (3) is an investigation 
made by a police officer in his statutory 
right under sub-sections (1) and (2). 
Moreover, the Magistrate sending such a 
complaint for investigation under Sec- 
tion 156 (3) cannot be said to have taken 
cognizance of the offence, and no pro- 
ceeding could be said to have been com- 
menced before him, of which the inquiry 
by the police could be said to be part 
and parcel. Further, it cannot be said 
that the police officer acting under Sec- 
tion 156 (3) was a delegate of the Chief 
Presidency Magistrate or that the in- 
vestigation by him was an investigation 
by or on behalf of the Magistrate. On 
these premises, the Court held that the 
production of the forged receipt in the 
course of such an investigation, was not 
production in a proceeding before the 
Chief Presidency Magistrate, so as to 
attract the ban under Section 195 (1) (c). 


21. In the instant case, it cannot be 
disputed that the bail proceedings before 
Shri Deshpande were judicial proceed- 
ings before a Court, although such ‘pro- 


ceedings took place at a stage when the 
offence against the accused, who was 
bailed out, was under police investiga- 
tion. Thus, the facts in Nirmaljit Singh’s 
case were materially different. The ratio 
of that decision, therefore, has no appli- 
eation to the case before us. 


22. For all the foregoing- reasons, we 
are unable to agree with the High Court 
that the bail proceedings before Shri 
Deshpande were “distinct and different” 
from those which were initiated on police 
challan in the Court of Shri Karandikar 
and, therefore, the latter was not com- 
petent to hold a preliminary inquiry 
under Section 476, Cr. P. C. and/or ta 
make a complaint for prosecution of the 
respondents, herein, in respect of the 
offences under Sections 205, 419, 465, 467 
and 471, Penal Code. We, therefore, 
allow this appeal, set aside the impugned 
judgment and send the case back to the 
High Court with the direction that it 
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should -restore the appeals of Sk. Bannu 
and Shankar to their original numbers 
and after hearing the parties, decide the 
same afresh on merits, according to law. 

Appeals allowed, 





AIR, 1981 SUPREME COURT 28 
= 1980 Cri. L. J. 1286 


R. S. SARKARIA AND 
R. S. PATHAK, JJ. 

Writ Petn. No. 449 of 1980, 
1980. 

Hansmukh, Petitioner v. State of Guja- 
rat and others, Respondents. 

Constitution of India, Art. 22 (5) ~ 
“Grounds”— Meaning of— Include basic 
facts to be communicated not later than 
5 days and in exceptional cases 15 days 
— Further particulars to be supplied 
within reasonable time. (Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3). 


While the expression “grounds” in 
Article 22 (5), and for that matter, in 
Section 3 (3). of the COFEPOSA, includes 
not only conclusions of fact but also all 
the ‘basic facts’ on which those conclu- 
sions are founded they are different from 
subsidiary facts or further particulars of 
the basic facts. The distinction between 
“basic facts” which are essential factual 
constituents of the “grounds” and their 
further particulars or subsidiary details 
is important. While the “basic facts” be~ 
ing integral part of the “grounds” must, 
according to Section 3 (3) of COFEPOSA 
be communicated to the detenu, as soon 
as may be, after the detention, ordinarily 
not later than five days,:and in excep- 
tional circumstances and for reasons to 
be recorded in writing, not later than 
15 days from the date of detention, fur- 
ther particulars of those grounds in 
compliance with the second constitutional 
imperative spelled out from Art. 22 (5) 
in AIR 1975 SC 550 are required to be 
communicated to the detenu, as soon as 
may be practicable, with reasonable ex- 
pedition. If the grounds communicated 
are elaborate and contain all the “basic 
facts” put are not comprehensive enough 
to cover all the details or particulars of 
the basic facts”, such particulars, also 
must be supplied to the detenu, if asked 
for by him, with reasonable expedition, 
within: a reasonable time. What. is rea- 
sonable time conforming with reasonable 
expedition, required for the supply of 
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such details or.further particulars, is a 
question of fact depending upon the 
facts and circumstances of the particular 
case. 

. Held, in the instant case, the ‘grounds’ 
supplied to the detenu were elaborate 
and full and contained all the “basic 
facts”, although they did not set out all 
the details or particulars of those “basic 
facts” relied upon or referred to therein. 
There was thus no breach of the first 
constitutional imperative embodied in 
Article 22 (5): 

Held further that in the totality of the 
circumstances of the present case, the 
period of about 17 days taken in con- 
sidering the supply of the other parti- 
culars to the detenu was not unreason- 
ably long period which could amount to 
a denial of the detenu’s right to make an 


effective representation. AIR 1975 SC 
550, Rel. on. (Paras 18, 19, 22) 
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Mr. Soli J. Sorabjee, Sr. Advocate 


(M/s. M. G. Karmali, Vineet Kumar and 
Mukul Mudgal, Advocates with him), for 
Petitioner; Mr. J. L. Nain, Sr. Advocate 
(Mr. M. N. Shroff, Advocate with him), 
for Respondents. 


SARKARIA, J.:— This is a petition 
under Article 32 of the Constitution for 
the issuance of a writ of habeas corpus. 


2. On January 31, 1980, an order of 
detention, dated January 30, 1980, under 
Section 3 (1) of the Conservation | of 
Foreign Exchange . and Prevention of 
Smuggling Activities Act, 1974 (for short, 
called the COFEPOSA), issued by the 
second respondent, Shri P. M. Shah, De- 
puty Secretary to the Government of 
Gujarat, Home Department, was served 
on Lallu Jogi Patel (hereinafter referred 
to as the ‘detenu’). The order was ex- 
pressed in the name of the Governor of 
Gujarat. On the same date (January 31, 
1980), the grounds of detention were 
served on the detenu. 

3.° The grounds of detention served on 
the detenu are very elaborate and detail-- 
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ed. They- also contain the introductory ` 
background, including the history of the 
detenu. It is stated therein that the- 
detenu was previously detained by an 
order, dated September 1974, of the 
Government of India, under Section 3 of 
the Maintenance of Internal Security Act 
(MISA). On the repeal of MISA and the 
commencement of COFEPOSA, a fresh 
order, dated December 19, 1974, under 
the COFEPOSA, was served on the 
detenu. 


4. The detenu’s writ petition -for a 
writ of habeas corpus was dismissed by 
the High Court of Gujarat on May 6, 
1976 in view of the Presidential Order, 
dated June 27, 1975, made under Arti- 
cle 359 (1) of the Constitution which had 
suspended the rights under Articles 14, 
21 and 22 of the Constitution. The detenu 
was, however, released on March 21, 
1977. As stated in the ‘grounds’, his acti- 
vities were kept under surveillance by 
the Customs Department. In or about 
July 1979, the detenu attempted to 
smuggle gold, but he was not successful. 
Calls booked by the detenu to various 
telephone numbers of other suspected 
smugglers were, however, detected. 


5. On November 21, 1979, the detenu 
hatched a conspiracy with one Umar 
Bakshi to smuggle wrist-watches and 
silver out of the country to Dubai. In 
pursuance of that conspiracy, on Octo- 
ber 9, 1979, the detenu and the said 
Umar Bakshi smuggled about 45 slabs 
of silver in the vessel “Saraswati Pra- 
sad”, registered in the name of Ravia 
Kalan of Daman. 


6. On November 30, 1979, 23 slabs of 
silver weighing, in aggregate, 692.527 kgs. 
valued at Rs. 15,65,111 were seized by 
the officers of the Collectorate of Central 
Excise and Customs from a truck which 
was intercepted near village Pipodara. 
The occupants of the motor-truck dis- 
closed their identities as (1) Kailash-. 
chandra Shantilal Jain, (2) Mohmed 
Hussain Hanif Mohmed Pathan, the 
driver. and (3) Babukhan Istiyarkhan 
Ahmed Pathan, the cleaner, all of 
Udaipur. The statements of these persons 
recorded under Section 108 of the Cus- 
toms Act and the other circumstantial 
evidence collected, revealed that the de- 
tenu was engineering the whole process 
of attempting to smuggle the silver out 
of India in conspiracy with Umar Bakshi 
and others. In Para 35 of the ‘grounds’, 
-it is: mentioned s í Hogs Jie 
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-"The detaining authority, viz, the 

State Government considered it against - 
the public interest to disclose the sources 
of the intelligence -referred in paragraphs 
3. 4. 6 and 30 and further considered it 
against public interest to disclose further 
facts contained in various intelligence 
reports referred to in the aforesaid para- 
graphs 3, 4, 6, and 30.” 

7. On February 15, 1980, the detenu 
sent a letter, through the Superintendent 
Jail, requesting for the supply of copies 
of statements and documents relied upon 
in the grounds of detention. 

8. According to the counter filed by 
Shri Shah, Deputy Secretary to Govern- 
ment of Gujarat, this letter was received 
by the State Government on February 18, 
1980. The State Government then on 
February 22, addressed a letter to the 
Sponsoring Authority (Collector of Cus- 
toms, Ahmedabad), enquiring whether 
furnishing copies of documents would 
not prejudice public interest, 

9. On February 25, 1980, the Collector 
wrote back. to the State Government 
that it was not necessary to supply the 
copies of the statements and documents 
asked for by the detenu, "as the grounds 
of detention served on him were quite 
elaborate to enable the detenu to make 
effective representation”. The Collector 
sent copies of the required statements to 
the State Government and the latter re- 
ceived the same on February 29, 1980. 


10. On March 4, 1980, the second res- 
pondent (Deputy Secretary, Home De- 
partment) arranged personal discussion 
with the Collector to solicit his consi- 
dered view. As a result, on March 5, 
1980, the Collector sent a letter to the 
State Government, stating that he had 
no objection to furnish the detenu with 
relevant documents. 


11. As per letter, dated March 7, 
T980. the Section Officer of the Home 
Department sent the relevant documents 
running into 461 pages, to the detenu 
through the Superintendent, District Pri- 
son, Rajkot, by registered acknowledge- 
ment due. The said documents were re- 
ceived by the detenu on March 11, 1980 
at Rajkot. Thus, after excluding the time 
taken in transit, there was a delay of 
17 days in furnishing copies to the 
detenu. 

12. Earlier, on February 1, 1980, Shri 
P. K. Nair, Advocate had addressed a 
letter to the Chief Minister of Gujarat, 
asking for permission for an interview 
with. the detenu to seek instructions from 


30 S.C, 


him for drafting his representation. On 
February 12, 1980, the Secretary to Chief 
Minister wrote in reply to the Advocate, 
that his request for having an interview 
with the detenu was being looked into 
by Government in the Home Depart- 
ment. This letter of the Advocate. ac- 
cording to the counter-affidavit filed by 
Shri Shah, was received by him on Feb- 
ruary 20, 1980 through the Chief ifin- 
ister’s Secretariat. On February 20, 1980, 
the State Government informed the 
Advocate that his request for interview 
with the detenu had been granted. 


13. Mr. Soli Sorabji, appearing for 
the petitioner, challenges the validity of 
the detention on these grounds: 

(1) There has been impermissible delay 
in furnishing copies of the documents 
and statements relied upon in the 
grounds of detention. 

(2) There was unreasonable delay of 
about 20 days in granting interview to 
the detenu with his lawyer, as a result 
of which, the statutory right of the 
detenu under Rule 14 (xii) of the Guja- 
rat Condition of Detention (COFEPOSA) 
Order, 1975 has been rendered meaning- 
less. The combined effect of these undue 
delays (Nos. 1 and 2) is that the detenu 
has been denied his constitutional right 
to be afforded the earliest opportunity of 
making an effective representation 
against his detention, and thus there has 
been a violation of Articles 21 and 22 (5) 
of the Constitution. 


In support of Nos. (1) and (2), the 
learned counsel has referred to Khudi 
Ram Das, (1975) 2 SCR 832: (AIR 1975 
SC 550), Jayanarayan Sukul v. State of 
West Bengal, (1970) 3 SCR 225: (AIR 
1970 SC 675); Madhav Hayawadanrao 
Hoskot v. State of Maharashtra, (1979) 1 
SCR 192: (AIR 1978 SC 1548) and Ram- 
chandra A. Kamat v. Union of India, 
(W. P. No. 1323 of 1979, D/- 20-2-1980): 
(Reported in AIR 1980 SC 765). 


(3) The counter-affidavit filed in re- 
sponse to the rule nisi issued by this 
Court has not been affirmed by the de- 
taining authority, but by another officer, 
on the basis of information derived from 
the record, only. 

(4) Irrelevant matter has been taken 
into consideration. 


14. In reply to these contentions, Mr. 
Nain, appearing for the respondent-State 
has urged these points 

(a) (i) The ‘grounds of detention’ 
which were served on the detenu simul- 
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taneously with the order of detention, 
were elaborate and full and had ap- 
prised the detenu of all the information 
hecessary for making an effective re- 
presentation against his detention, 
“Grounds of detention”, as held by this 
Court in State of Bombay v. Atma Ram 
Sridhar Vaidya, 1951 SCR 167: (AIR 
1951 SC 157), in Article 22 (5) means 
only ‘conclusions of facts’ and not all the 
evidence or factual’ details considered by 
the detaining authority in passing the 
the impugned order. What Article 22 
(5) obligates is that the ‘grounds of de- 
tention’ should be communicated to the 
detenu at the earliest. This constitu- 
tional obligation was fully discharged 
when the elaborate grounds of a deten- 
tion containing the substance of all the 
material facts, were served on the de- 
tenu. 


(ii) In these circumstances, the detenu 
had no further constitutional right to be 
supplied with the details and sources of 
the information on which the order of 
detention was passed. Reference has 
also been made to Vakil Singh v. State 
of Jammu & Kashmir AIR 1974 SC 2337. 


(b) The detenu as is apparent from the 
grounds of detention is engaged in 
smuggling activity in a big way, having 
international ramifications. Investigations 
were going on to unravel the entire gang 
of international smugglers in league with 
the detenu. The detaining authority had, 
therefore, to consider as to whether the 
disclosure of this information asked for 
by the detenu, at that stage, would not 
be detrimental to public interest, and if 
so, whether it would be in the public 
interest to invoke Article 22 (6) of the 
Constitution to withhold the copies ask- 
ed for by the detenu, for some time. For 
this important purpose consultation with 
the Collector who was supervising the 
investigations, was necessary. The docu- 
ments of which the copies were asked 
for, also, run into several hundred pages. 
If these inter-departmental consultations, 
preparation and despatch of the copies 
took 17 days, in a case where the detenu 
has been indulging in smuggling activity 
of this magnitude, the delay in supply- 
ing the copies was neither inordinate, nor 
unreasonable. Reference has been made 
to the counter-affidavit filed on behalf of 
respondents ł and 2. 

(c) The period of delay in allowing the 
detenu to interview his lawyer, was of 
no consequence. First, Article 22 in 
terms, denies to the detenu the right to 
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consult a lawyer or to be de 
fended by a counsel of his choice. This 
concession has, however, been con- 
ceded by the State Government under 
Rule 14 (xii), and there also, it is not an 
indefeasible right as it is contingent. upon 
the grant of permission by the State 
Government. There is a distinction be- 
tween a constitutional right and a defea- 
sible statutory right. Delay in grant of 
the interview with the lawyer in no way 
affects the constitutional right of the 
detenu to make a representation. Second- 
ly, no written request for supply of 
copies of the documents, prior to Febru- 
ary 18, 1980 had been received from the 
detenu and the lawyer’s request for 
interview with the detenu was granted on 
February 20, 1980. The time taken for 
considering the lawyer’s request for 
interview cannot be combined with or 
added to the period taken for supply of 
the copies. 


(d) Lastly, the delay in supply of 
copies or in granting the interview with 
the lawyer did not in any way prejudice 
the detenu. The copies were demanded 
and the interview with the lawyer was 
sought, professing that these were re- 
quired for the purpose of making an 
effective representation. But this profess- 
ed purpose was merely a pretence be- 
cause the copies were neither necessary, 
nor intended to be used for any such 
purpose. Despite the grant of these twin 
requests and the despatch of the copies 
on March 7 and their receipt on March 
17, the detenu never filed any represen- 
tation, although the Advisory Board was 
to meet shortly thereafter on March 24, 
1980, Instead, he cushed to this Court 
and led the writ petition on March 17, 
1980. This conduct of the detenu in not 
making any representation, despite op- 
portunity, shows that no prejudice has 
been caused to him merely by the fact 
that the copies were despatched to him 
after 17 days of receiving his request. 


(e) Under the statute even “grounds” 
of detention can be communicated to the 
detenu, in exceptional cases within 15 
days of the detention. If the “grounds” 
communicated within the prescribed 
period are elaborate then supply of fur- 
ther particulars only two days after the 
expiry of the fifteen days’ period pre- 
scribed for communicating the “grounds” 
in exceptional cases, cannot be said to 
be unreasonably belated. 


15. Contentions 3 and 4 canvassed by 
Shri Sorabji need not detain us. Shri 
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Nain has produced for the perusal of the 
Court the original official record from 
which it is clear that the detention order 
was passed by the Home Minister. It was 
authenticated and issued under the Rules 
of Business by Shri P. M. Shah, Deputy 
Secretary, Home Department (Special) 
who has sworn the counter-affidavit in 
this case. No personal mala fides are 
alleged against the Minister. It was, 
therefore, not necessary for the Minister 
to file the counter, himself. Contention 3 
is, therefore, overruled. 


16. What the learned counsel char- 
acterises as “irrelevant” matter incorpo- 
rated in the grounds of detention are 
really introductory facts or history of 
the case. We, therefore, negative con- 
tention 4, also. 


17. Indeed, the main arguments of 
the learned counsel are Nos. (1) and (2), 
that there has been unreasonable delay 
in supplying the copies of the material 
documents and statements relied upon or 
referred to in the grounds of detention. 
To appreciate these contentions, it is 
necessary to have a clear idea of the im- 
port and scope of the expression ‘grounds’ 
used in the context of ‘detention’ in Arti- 
cle 22 (5) of the Constitution and in sub- 
section (3) of Section 3 of COFEPOSA. 
A democratic Constitution is not to be 
interpreted merely from a lexicogra- 
pher’s angle but with the realisation that 
it is an embodiment of the living thoughts 
and aspirations of a free people. “A con- 
stitution” said Benjamin Cardozo, “states 
or ought to state not rules for the pass- 
ing hour, but principles for an expand- 
ing future”. The concept of “grounds”, 
therefore, has to receive an interpreta- 
tion which will keep it meaningfully in 
tune with the contemporary notions of 
liberty and fundamental freedoms 
guaranteed in Articles 19 (1), 21 and 22 
of the Constitution. It is not necessary to 
notice all the numerous cases in which 
this expression in the context of Arti- 
ele 22 (5) has come up for consideration. 
It will suffice to make a brief reference 
to a few of them which are in point. In 
Golam v. State of West Bengal, W. P. 
No. 270 of 1974, D/- 12-9-1974: (Report- 
ed in AIR 1976 SC 754), this Court held 
that in the context of Article 22 (5) 
‘grounds’ does not merely mean a recital 
or reproduction of a ground of satisfac- 
tion of the authority in the language of 
Section 3 of the Act; nor is its connota- 
tion restricted to a bare statement of 
conclusions of fact. It means something 
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more. That ‘something’ is the factual con- 
stituents of the ‘grounds’ on which the 
subjective satisfaction’ of the authority 
is based. This decision was approved by 
a larger Bench in Khudiram Das v. West 
Bengal, ibid (AIR 1975 SC 550), wherein 
Bhagwati, J, speaking for the Court, 
said: 

“The constitutional imperatives enact- 
ed in Article 22 (5) are two-fold: (i) the 
detaining authority must, as soon as may 
be, that is, as soon as practicable after 
the detention, communicate to the detenu 
the grounds on which the order has been 
made; and (ii) the detaining authority 
must afford the detenu the earliest op- 
portunity of making a representation 
against the detention order. These are 
the ‘parest minimum safeguards which 
must be observed before an executive 
authority can preventively detain a per- 
son.” 


It was explained that ‘grounds’ under 
Article 22 (5) mean all the basic facts 
and materials on which the order of de- 
tention is based; therefore, all the basic 
facts and materials which influenced the 
detaining authority in making the order 
of detention, must be communicated to 
the detenu. It was further clarified that 
such “basic facts and materials” would be 
different from “other particulars” spoken 
of in sub-section (3) of Section 3 of 
M.I.S.A. 


18. Earlier in Prabhu Dayal Deorah 
v. District Magistrate, Kamrup, AIR 1974 
SC 183, Mathew, J., speaking for the 
majority, elucidated the position, thus: 

“The detenu has a right under Arti- 
cle 22 (5) of the Constitution to be af- 
forded the earliest opportunity of mak- 
ing a representation against the order of 
detention, That constitutional right in- 
cludes within its compass the right to be 
furnished with adequate particulars of 
the grounds of detention order.” 

From these decisions it is clear that while 
the expression “grounds” in Article 22 
(5), and for that matter, in Section 3 (3) 
of the COFEPOSA, includes not only 
conclusions of fact but also all the ‘basic 
facts on which those conclusions are 
founded, they are different from subsidi- 
ary facts or further particulars of these 
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ing to Section 3 (3) of COFEPOSA . “be 
communicated to the detenu, as soon as 
may be, after the detention, ordinarily .not 
later than five days, and in exceptional 
circumstances and for reasons to be re- 
corded in writing, not later than 15 days 
from the date of detention”, further par- 
ficulars of those grounds in compliance 
with the second constitutional imperative 
spelled out from Article 22 (5) in Khudi 
Ram’s case, (AIR 1975 SC 550), are re- 
quired to be communicated to the detenu, 
as soon as may be practicable, with rea- 
sonable expedition. It follows, that if in 
a case the so-called “grounds of deten- 
tion” communicated to the detenu lack 
the basic or primary facts on which the 
conclusions of fact stated therein are 
founded, and this deficiency is not made 
good and communicated to the detenu 
within the period specified in Sec. 3 (3) 
the omission will be fatal to the validity 
of the detention. If, however, the grounds 
communicated are elaborate and contain 
all the “basic facts” but are not compre- 
hensive enough to cover all the details 
or particulars of the “basic facts”, such 
particulars, also, must be supplied to th 
detenu, if asked for by him, with reason- 
able expedition, within a reasonable 
time. What is “reasonable time conform- 
ing with reasonable expedition”, requir- 
ed for the supply of such details or fur- 
ther particulars, is a question of fact de- 
pending upon the facts and circumstan- 
ces of the particular case. In the circum- 
stances of a given case, if the time taken 
for supply of such additional particulars, 
exceeds marginally, the maximum fixed 
by the statute for communication of the 
grounds it may still be regarded “reason- 
able”, while in the facts of another case, 
even a delay which does not exceed 15 
days, may be unjustified, and amount to 
an infraction of the second constitutional 
imperative pointed out in Khudi Ram’s 
case (supra). 

19. In the instant case, the grounds 
supplied to the detenu were elaborate 
and full and ‘contained all the “basic 
facts”, although they did not set out all 
the details or particulars of those “basic 
facts” relied upon or referred to therein. 
There was thus no breach of the first 
constitutional imperative embodied in 
Article 22 (5). The short question, there- 
fore, for consideration is: Was the period 
ef 17 days- (exclusive of the time taken 
t- communications in transit) for the 
supply of the further particulars of . the 
basic facts to the detenu “unreasonable”. 
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` in the circumstances of the case? In the 
instant case, several causes contributed 
to this “delay”. Firstly, this is a case in 
which the detenu was, according to the 
allegations in the grounds of detention 
and the averments in the counter-affida- 
vit filed by Shri P. M. Shah, Deputy 
Secretary (Home) to the Government of 
Gujarat, indulging in smuggling out 
silver from India and exporting it to the 
gulf countires in a big way. This silver 
which was the subject of this illegal 
activity, was of huge value. The smuggl- 
ing activity attributed to the detenu had 
international ramifications. The Collec- 
tor of Customs was supervising the in- 
vestigations that were going on at several 
places, in several countries to unearth 
and detect all the persons who were in- 
volved in this large-scale organised 
smuggling of international dimensions. It 
was, therefore, not unreasonable for the 
detaining authority to consult the Collec- 
tor of Customs as to the possible detri- 
mental effect of the supply of the copies, 
at that stage, on the investigations which 
were still going on. Such a query from 
or consultations with the Collector was 
necessary, to enable the detaining auth- 
ority to make up its mind as to whether 
or not, it would be advisable to withhold 
in the public interest the supply of the 
copies asked for by the detenu or any 
part thereof under Article 22 (6). Indeed, 


at one stage, the Collector wrote back 
that the supply of the copies, at that 
stage, would be detrimental to the in- 


vestigations which were in progress and 
it also might endanger the safety of the 
witnesses and informants. The Govern- 
ment, therefore, summoned the Collector 
and discussed the matter at a high-level 
meeting and then directed the Collector 
to supply the copies. Secondly, the docu- 
ments or statements of which copies were 
sought covered more than 461 pages. 
Preparation of such a bulky record could 
be time consuming, if the aid of some 
appliance like the ZEROX machine were 
not available to prepare the copies by 
mechanical process, 


20. The third reason for delay — which 
is in the nature of an explanation—given 
by the respondent is that it has not 
caused any prejudice to the right of the 
detenu to make an effective re- 
presentation, since the grounds of deten- 
tion communicated to him were elabo- 
rate and full. Indeed, in the counter- 
affidavit an alternative 
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the respondent is, that the detaining au- 
thority was not under any constitutional 


- or statutory obligation to supply copies 


of these additional materials because the 
frounds communicated to the detenu 
were elaborate. Shri Nain has also tried 
to support this reasoning, 


21. In view of the law enunciated in 
Khudi Ram’s case, ibid (AIR 1975 SC , 
550), this stand taken by the respondent 
is utterly unsustainable. 


22. Be that as it may, in the totality| 
of the circumstances of this present case,| 
we do not think that the period of about 
17 days taken in considering the supply 
of the copies was an unreasonably long 
period which could amount to a denial 
of the detenu’s right to make an effective 


representation. In considering the reason- 
ableness or otherwise of the time taken 
in supplying the copies, the circumstance 
that the grounds of detention already 
communicated to the detenu were very 
elaborate and full, is not altogether 
irrelevant. The copies were despatched 
to the detenu by registered post on March 
7, 1980 and were received by him on 
March 11, 1980 at Rajkot. The Advisory 
Board was scheduled to meet shortly 
thereafter on March 24, 1980. The detenu 
was also allowed by an order dated Feb- 
ruary 20, 1980, to be interviewed by his 
lawyer. Although the Government took 
more than two weeks to consider the 
lawyer’s request to interview the detenu, 
the fact remains that this permission was 
granted only two days after the despatch 
of the detenu’s application for obtaining 
copies of the additional documents or 
materials. In spite of the grant of the 
detenu’s request for interview with his 
lawyer and the supply of the copies, the 
detenu did not make any representation 
to the detaining authority or for the con- 
sideration of the Advisory Board. This 
is also a relevant circumstance to be 
taken into account for determining whe- 
ther the delay in supplying the copies, 
has, in fact, prejudiced the detenu’s right 
to make a speedy and effective repre- 
sentation. 


23. According to the petitioner his 
lawyer by a letter dated February 1, 
1980, sought an interview to enable him 
to draft his representation. But no ap- 
plication for obtaining copies of the mate- 
rial documents had been made by the 
detenu till February 15/18, 1980, when 
it.was put in a. course of communication 


` 
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to the Government, while permission for 
interview with the lawyer was granted 
on the 20th February. : 

24, In short, on a consideration of all 
the circumstances of this particular case, 
we are of opinion that the delay of 17 
days in question, was not so unreasonable 
as to amount to an infraction of the con- 
stitutional imperatives in Article 22 (5) 
of the Constitution. 

25. These, then, are the reasons in 
support of our order dated May 9, 1980 
by which we dismissed the writ petition, 

Petition dismissed, 
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P. S. KAILASAM, JJ. 

Criminal Appeal No. 398 of 1974, Dj- 
31-7-1980. 

Shripad Shivram Kulkarni, Appellant 
v. State of Maharashtra, Respondent. 

Evidence Act (1 of 1872), S. 3 — Evi- 
dence — Appreciation of — Circumstan- 
tial evidence — Must definitely point to 
the guilt of the accused. 

It is well settled when a prosecution 
case rests on circumstantial evidence 
only, those circumstances should, in the 
first place, be firmly established, and 
further, they should be a definite pointer 
towards the guilt of the accused. 

Held that the circumstantial evidence 
on the basis of which the accused had 
been convicted was replete with vital 
contradictions and material infirmities, 
and therefore, could not be safely acted 
upon to convict the accused, for the com- 
mission of the offences in question. 

(Paras 20, 26) 

SARKARIA, J.:— The appellant, Shri- 
pad Shivram Kulkarni (original accused 
1) and Babulal Faras (original accused 2) 
were both working as Maintenance Sur- 
veyors in the same Office under the City 
Survey Officer, Kolhapur. Both were pro- 
secuted under Section 5 (1) (d) of the 
Prevention of Corruption Act and under 
Sections 161 and 120B read with Sec- 
tion 34 of the Indian Penal Code in the 
Court of Special Judge, Kolhapur. 

2. The prosecution case was that 
house bearing No. C.T.S. 2340, ‘A’ ward, 
Kolhapur was standing in the name of 
the father of one Madhav. Madhav sub- 
mitted an application (Ex. 14), dated 
August 18, 1971, to the City Survey Off- 
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cer, requesting that his name be substi- 
tuted in place of his father. At the rele- 
vant time, the appellant was in charge of 


_ ‘A’ Ward, while Faras was in charge of 


another Ward. After receiving the appli- 
cation, the City Survey Officer (P. W. 5) 
initialled it and directed the complainant 
to take it to the appellant. Accordingly, 
Madhav accompanied by his maternal 
uncle (P. W. 2) approached the appellant 
who was then sitting in a hall in which 
the other Maintenance Surveyors, in- 
cluding Faras, and Clerks were working 
at different tables. The complainant first 
enquired from Faras as to whom the ap- 
plication should be handed over. Faras 
pointed out the appellant who was sitting 
behind the table opposite to his table, 
Madhav then handed over the applica- 
tion (Ex. 14) to the appellant who read _ 
the application and told Madhav that the 
Khata of the property concerned will be 
transferred in his name at the earliest, 
The appellant then asked Madhav to 
meet Faras adding that the latter would 
tell Madhav what was to be done, 
Madhav and his uncle then again ap- 
proached Faras, accused 2, and request- 
ed the latter to do the needful regarding 
the change of the entry of the property 
in his name. Accused 2 told Madhav that 
he would do it provided Madhav paid 
him Rs. 200 within two days. Madhav 
asked him why so much money was re- 
quired, The accused explained that out 
of the amount of Rs. 200, Rs. 100 were 
to be paid to Saheb, i.e. the City Survey 
Officer, Rs, 50 to the appellant and the 


-balance of Rs. 50 was for accused 2 him- 


self. Accused 2 then asked Madhav to 
arrange for the payment of the amount. 
Madhav informed him that he would 
arrange for the money and went away. 


3. On October 22, 1971, Madhav again 
went to the City Survey Office and met 
and asked the appellant about the fate 
of his application. Appellant then asked 
Madhav as to what the latter had done 
about the matter apprised by Faras, 
Madhav told him that he was not able 
to pay him Rs. 200 and that at the most 
he would be able to pay a small amount 
of Rs. 5 to Rs. 25. Appellant then told 
Madhav that other matters have been 
pending in the Office for two to three 
years and he would consider Madhav’s 
ease as per serial order. Madhav then 
went to the City Survey Officer, who 
called the appellant into his office room 
and asked him to make out the applica~ 
tion, issue notices to the concerned per- 
sons and complete the case, 
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4. As no progress was being made by 
the appellant, Madhav on October 29, 
1971, again went to the City Survey 
Office and met the appellant and enquir- 
ed about the progress of his application. 
The appellant told Madhav that the 
latter should see him after the notices 
had been issued. 


5. On November 5, 1971, Madhav again 
went to see the City Survey Officer. 
He was waiting for him in the Veran- 
dah when Faras accused 2 called and 
asked him to take his seat on a nearby 
stool. Faras then asked Madhav whether 
he had arranged for the money. Madhav 
told him that he was unable to pay that 
much amount. Accused 2 then informed 
Madhav that his work would not be done 
unless he arranged payment of Rs. 125 
at least. Accused 2 assured Madhav that, 
if the latter paid that much amount, the 
work would be done within two days. 
At that time, the appellant Kulkarni was 
sitting behind his table within the hear- 
ing range of Madhav. Madhav then told 
accused 2 that he would make necessary 
arrangements for payment of Rs. 125. 


6. Madhav then went home and re- 
flected over the matter. He then went to 
the Inspector of Anti-Corruption Branch, 


Kolhapur on November 12, 1971. There, 
he met Inspector, Fernandes (P. W. 8). 
Madhav then made a complaint which 


was recorded by the Deputy Superinten- 
dent of Police. In this complaint, he has 
referred to all that had happened on 
October 29, 1971 and November 5, 1971 
in regard to his application for transfer 
of the house to his name. Madhav signed 
the ‘complaint. The Inspector sent a wire- 
less message to the Deputy Superinten- 
dent of Police Anti-Corruption Branch, 
Poona. The latter, however, replied that 
he was unable to come. Inspector 
Fernandes then, on November 13, 1971, 
produced the complainant Madhav be- 
fore the Judicial Magistrate, First Class, 
at his residence at about 9 a.m. and ob- 
tained his permission in writing to in- 
vestigate into the complaint, as the De- 
puty Superintendent of Police was unable 
to come. 


7. Thereafter, Inspector Fernandes 
and the Panch witnesses including P. W. 
3, went back to the Anti-Corruption 
Office at about 11 a.m. The complainant 
narrated the entire story before the 
Panchas. The Inspector then laid a trap 
for the accused. Thirteen currency notes 
of the total value of Rs 125 were taint- 
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ed with anthrancene powder. Their num- 
bers were also noted down. The com- 
plainant was asked to hand over the 
same in the view of the Panchas either 
to the appellant, accused 1 or to accused 
2, if demanded by either of them. The 
complainant and Panchas then proceeded 
in a jeep and alighted at some distance 
from the City Survey Office. The com- 
plainant, accompanied by the Panch wit- 
ness, Patel (P. W. 3) went to the City 
Survey Office. The appellant was not 
present there. He had gone out for sur- 
vey work. Accused 2 was present, He 
asked the complainant to come after an 
hour. 

8. At about 1.45 p.m., the complain- 
ant and P. W. 8 again went to the City 
Survey Office and met accused 2, Faras. 
The appellant was then not present in the 
Office. In the seat formerly occupied by 
the appellant, another person, named 
Vijayantkar was sitting. Faras then ask- 
ed Vijayantkar to take out Madhav’s 
work. Vijayantkar took out Madhav’s ap- 
plication and questioned him about his 
brothers and sisters. The complainant 
told him that he had no brother but had 
three sisters, who were all married and 
one of them was dead. Vijayantkar told 
him that it was necessary to record their 
statements. The complainant again went 
to the table of accused 2. Accused 2 told 
Madhav that he (accused 2) would do his 
work within two days. Madhav then 
took out the tainted currency notes and 
placed them in the right hand of accused 
2 who asked Madhav whether the 
amount was correct. Madhav replied in 
the affirmative. Accused 2 then put those 
tainted currency notes into the right 
pocket of his pants. Immediately there- 
after, Madhav and the Panch-witness, 
Patil, went out of the office-room and 
stood in the verandah. Madhav gave the 
signal. Inspector Fernandes and his com- 
panions rushed into the office, and went 
to the table of the accused 2. The Inspec- 
tor disclosed his identity and in the 
light of the ultra-violet lamp examined 
the hands of the members of raiding 
party and also of accused 2. In the light 
of the ultra-violet lamp a bluish glow 
was detected on the tips of the thumb 
and three adjoining fingers of the right 
hand of accused 2. The Inspector then 
asked accused 2 as to where the tainted 
money was. Accused 2 said that the 
money was in his pants’ pocket and pro- 
duced the tainted currency notes, The 
Inspector thereafter prepared the Panch- 
nama which was signed by the Panchas 
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He then lodged the First Information Re- 
port (Ex. 40) at the Police Station, 
Lakshmipuri. 


9. After investigation, both the accus- 


ed were charge-sheeted in the Court of 
the Special Judge, as aforesaid. In their 
statements recorded under S. 342, Cr 
P. C., both the accused denied the pro- 
secution case. The appellant, however, 
in his statement admitted that he was 
called by the City Survey Officer in con- 
nection with the complainant's applica- 
tion, but he did not remember if the 
complainant was then present in the 
office. He said that he had told the City 
Survey Officer that there was difficulty 
in issuing notices as addresses and names 
of the sisters of the complainant had not 
been given. The appellant further stated 
that he was innocent and had nothing to 
do with any of the demands made from 
the complainant or anybody on the 
side of complainant. 

10. The Special Judge convicted Kul- 
karni appellant under Section 5 (2) of 
the Prevention of Corruption Act and 
sentenced him to one year’s rigorous im- 
prisonment. He also convicted him under 
Section 161 read with Section 34 and 
Section 120B of the Penal Code, by an 
Order, dated June 29, 1972. He also con- 
victed accused 2. 


11. Aggrieved by the order of the 
Special Judge, both the convicts filed 
separate appeals in the High Court, 
which were dismissed by a common 
judgment, dated November 30, 1973. 

12. We are told that the Special Leave 
Petition preferred by accused 2 in this 
Court under Article 136 of the Constitu- 
tion has already been dismissed. Thus, 
only the appeal filed by the original ac- 
cused 1, Kulkarni, is before us. 

13. Shri U. R. Lalit, appearing as 
amicus curiae for the appellant, informs 
us that the appellant has served out the 
sentence of his imprisonment, but he is 
pursuing this appeal to clear himself of 
the stigma cast by his conviction. Shri 
Lalit has taken us through the evidence 
of the material witnesses 
documents. His main contention is that 
the evidence against „the appellant was 
too tenuous and flimsy to form the basis 
of his conviction. It is emphasised that 
there was no evidence that the appellant 
demanded any bribe from Madhav, the 
complainant on any of the dates con- 
cerned; that it was accused 2 only who 
demanded the bribe; that the appellant 
had been transferred from the station 
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and had formally handed over the charge 
to his successor-in-office, Vijayantkar, on 
October 29, 1971 when he signed the 
charge report (Ex. 27) in compliance 
with the transfer order, dated October 15, 
1971 (Ex. 26); that in any case, even ac- 
cording to the prosecution, the appellant 
was no longer working in this office after 
November 10, 1971, and on November 13, 
1971 when Inspector Fernandes raided 
the City Survey Office and caught accus- 
ed 2 red handed with the bribe money, 
the appellant was not present there, 


14. On the other hand, Shri O. P. 
Rana, learned counsel for the respon- 
dent-State has tried to support the con- 
viction of the appellant, particularly, 
regarding the offence under Sec. 120B, 
Penal Code. It is stressed that on August 
18, 1971, the appellant was in charge of 
the work relating to ‘A’ Ward of Kolha- 
pur, and the property concerned which 
was sought to be transferred in favour 
of the complainant was also situated in 
that Ward and accused 2 had nothing to 
do with that Ward. It is submitted that 
in spite of it, when Madhav approached 
the appellant with his application, he 
directed him to go to accused 2 who was 
sitting nearby, adding that the latter 
would tell the complainant what he was 
required to do, that again on October 22, 
1971, the appellant had asked Madhav 
as to what he. had done about the matter 
apprised by accused 2. It is pointed out 
that when Madhav expressed his inabi- 
lity to pay the large amount of Rs. 200 
demanded by accused 2, the appellant 
said that other like matters had also 
been pending for two to three years in 
the office and Madhav’s case would also 
be taken in its serial order. The third 
circumstance relied upon by Myr. Rana, 
is that on November 5, 1971, when Faras 
accused 2 scaled down the demand of 
the bribe to Rs. 125, the appellant was 
present at his table within the hearing 
range of the complainant and accused 2. 
On the basis of these three circumstances, 
it is argued, the courts below were justifi- 
ed in drawing the inference that both the 
accused, Kulkarni and Faras had entered 
into a criminal conspiracy to obtain 
bribe and in pursuance of that conspiracy 
the demands had been made by accused 
2, with the understanding that the money 
received in response thereto ' would be 
shared by both the accused. 

15. At the outset, it may be noted 


that the Special Judge had charge-sheet- 
ed both Kulkarni and Faras jointly on 








1981 i‘ 


two counts, The first part of the charge 
States that 

“in furtherance of the cammon inten- 
tion of you both at Kolhapur on 18-8- 
1971 at the instance of the accused No. 1, 
accused No. 2 demanded Rs. 200 from 
the complainant...... a gratification other 
than legal remuneration as a motive or 
reward for doing an official act, later the 
same demand was repeated by accused 
No. 1 on 22-10-71, and further on 5-11- 
accused No. 2 demanded Rs. 125 
from the above said complainant in pre- 
sence of accused No. 1 and ultimately on 
15-11-71 at 2 P.M., accused No. 2 in 
furtherance of your common intention 
demanded and directly accepted from 
the said complainant Rs. 125 a gratifica- 
tion...... and thereby committed an of- 
fence under clause (d) of sub-section (1) 
of Section 3 of the Prevention of Corrup- 
tion Act, 1947 punishable under sub-sec~ 
tion (2) of Section 5 of the said Act read 
with Section 34 of the Indian Penal Code 
and also punishable under Section 161 of 
the Indian Penal Code and within the 
cognizance of this Court.” 


The second part of the charge ran thus: 

“That you accused Nos, 1 and 2 at 
Kolhapur on 18-8-71, 22-10-71 and 5-11- 
71. agreed to do an illegal act, to wit, to 
accept from the complainant a gratifica- 
tion other than legal remuneration as a 
motive for doing an official act and that 
Rs. 125 were directly accepted by accus- 
ed 2 on 15-11-71 in pursuance of the said 
agreement and thereby you accused ‘Nos. 
l and 2 committed an offence punishable 
under Section 120-B of the Indian Penal 


16. In the result, the trial Judge con- 
victed both the accused on all the counts 
with which they were charged, and 
awarded a cumulative sentence of one 
year’s rigorous imprisonment and a fine 
of Rs. 300 to each of them. 

17. The circumstances from which the 
courts below have drawn an inference 
of common intention and criminal con- 


spiracy between the appellant and ac- 
cused 2, are as follows: 
(i) On August 18, 1971, the appellant 


asked the complainant to ge to the table 
of accused 2 who was sitting in the same 
room and that the latter would tell the 
complainant what to do. Accordingly, 
the complainant went to accused 2 who 
demanded Rs. 200 as a bribe from him 
for himself and others. 

(ii) On October 22, 1971, when Madhav 
again came to enquire about the pro- 
gress of his application, the 
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asked him as to what he had done to do 
that which accused 2 had suggested to 
him. When the complainant said that he 
could pay only Rs. 5 to Rs. 15 and not 
the big amount of Rs. 200, the appellant 
remarked that the complainant’s case 
also would be taken up in its serial 
order, like other cases which were pend- 
ing for two or three years, 

(iii) On November 5, 1971, when ac- 
cused 2 scaled down the demand to 
Rs. 125 and asked Madhav to pay this 
reduced amount at least, the appellant 
was sitting at his own table from where 
he could overhear the talk between the 
complainant and accused 2. 

18. At the request of Shri Lalit, ami- 
cus curiae for the appellant, we have, 
in this case, examined the evidence on 
record carefully. We find that circum- 
stance (i), by itself, is not of a definite 
tendency from which an inference of 
criminal conspiracy between the appel- 
lant and accused 2 to obtain bribe, could 
be unerringly drawn. Might be, accused 
2 was more experienced and conversant 
with the rules of practice and procedure 
and, as such, was in a better position to 
advise the applicant in regard thereto. 
This conduct of the appellant in sending 
the complainant to a colleague in. the 
same office to seek instructions could be 
compatible with his innocence also. It 
did not conclusively point to the conclu- 
sion that in demanding the bribe accused 
2 was acting as an agent or a co-conspi- 
rator of the appellant. 

19. Regarding circumstance (ii), we 
find that it had not been cogently estab- 
lished by the prosecution. No doubt, in 
examination-in-chief, Madhav (P. W. 1) 
deposed to the facts comprised in this 
circumstance, yet, in cross-examination, 
he completely contradicted what he had 
said earlier on this point. Cross-examin-~ 
ed, Madhav stated: 

“I deny the suggestion that on 22-10- 
1971 accused No. 1 Kulkarni told me that 


‘he was unable to issue notices as I had 


failed to furnish the addresses of my 
sisters. Even that day, I did not go and 
complain to the superior of the accused 
that money was demanded for doing my 
work. That day, I had contacted the City 
Survey Officer and the City Survey Offi- 
cer had called accused No. i, Kulkarni, 
and had given him instructions. I- deny 
the suggestion that accused No. 1 had 
then explained to the C.T.S. Officer that 
he did not issue notices as I had failed 
to give the addresses of my sisters. I had 
not then told the City Survey Officer 
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that accused No. 1 had demanded money 
from me. Whatever talk which took place 


between me and accused No. 1 on 22-10- 
1971 was in the office of the City Survey 
Officer.” (emphasis added). 


20. The last line of the above passage 
extracted from the evidence of the com- 
plainant, completely demolishes this cir- 
cumstance appearing in his examination- 
in-chief. The courts below have failed to 
assess the destructive effect of this vital 
contradiction on circumstance (ii) alleg- 
ed by the prosecution. At any rate, this 
material contradiction should have put 
the Courts on their guard, not to accept 
the ipse dixit of Madhav in examination- 
in-chief on this point. It is well settled 
when a prosecution case rests on circum- 
stantial evidence only, those circumstan- 
ces should, in the first place, be firmly 
established, and further they should be 
a definite pointer towards the guilt of 
the accused. In the present case, since 
circumstance (ii) stood contradicted from 
the very mouth of the complainant him- 
self, it could not be said to have been in- 
dubitably established and as such, it was 
highly unsafe to act thereon. 

21. Circumstance (iii) was of a still 
more precarious character. The appellant 
was transferred from the station by an 
order of October 15, 1971 (Ex. 26). No 
less a witness than Madhav himself ad- 
mitted in the witness-box that he had 
come to know sometime earlier than 
November 5, 1971, that accused No. 1 had 
been transferred from Kolhapur. A 
charge report (Ex. 27) of handing over 
charge by him and taking over charge by 
Vijayantkar, his successor-in-office, was 
prepared and signed both by the appel- 
lant and Vijayantkar on October 29, 1971. 
Nevertheless, Gaikwad (P. W. 6), a She- 
ristedar of the City Survey Officer stated 
that the actual charge was handed over 
by the appellant on the 9th and 10th 
November, 1971. The High Court has 
accepted this ipse dixit of P. W. 5 as 
against’ the official record (Ex. 27). 

22. In his examination under Sec. 342, 
Criminal Procedure Code, the appellant 
stated that he had handed over the 
charge on October 29, 1971 and had. gone 
away. He characterised as “all false” the 
statement of P. W. 5 to the effect, that 
the actual charge was handed over on 
the 9th and 10th November, 1971. He 
denied his presence near the table of 
accused 2 on November 5, 1971. 

23. Furthermore, in regard to cir- 
cumstance (iii) also, the version of the 
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complainant was so contradictory and 
self-destructive that it was extremely 
hazardous to accept it. In examination- 
in-chief, the complainant (P. W. 1) stat- 
ed that on November 5, 1971, he went to 
the City Survey Office with the idea of 
meeting the City Survey Officer. He was 
waiting in the verandah when accused 2 
saw him there and called him. The com- 
plainant accordingly went inside and had 
a talk with accused 2, in the course of 
which the latter scaled down his demand 
of bribe to Rs. 125. There is no evidence 
as to what was to be the share, if any, 
of the appellant in this bribe money de- 
manded by accused 2. Indeed, from the 
following sentence in the evidence of 
Madhav, it appears that this amount of 
Rs. 125 was demanded by accused 2 for 
himself: ‘He (accused 2) also promised 
me to do my work within two days if I 
paid that much amount”. Of course, 
Madhav has further stated; ‘Accused 
No. 1 Kulkarni was sitting behind his 
table at that time and the talk was going 
on within the reach of his hearing”. In 
cross-examination, Madhav completely 
contradicted himself on this point and 
said: 

“I do not know if on 29-10-1971 the 
work of the handing over of the charge 
by accused No. 1 to Vijayantkar was go- 
ing on or not. I deny the suggestion that 
Vijayantkar was present in the office 
that day. I do not know if accused No. 1 
Kulkarni went on leave from that day 
onwards. It is true that accused No, 1 
Kulkarni was not present in the office on 
5-11-1971." (emphasis added). 

24. In the last sentence, extracted 
above, Madhav (P. W. 1), gave a com- 
plete go-by to what he had said earlier 
in examination-in-chief in regard to the 
presence of Kulkarni. Thus this circum- 
stance also had not been established be- 
yond doubt. 

25. It is common ground that on Nov- 
ember 13, 1971, when the trap was laid 
and the tainted money was, in pursuance 
thereof, recovered from the person’ of 
accused 2, the appellant was not there 
at all in the office. 

26. In the light of what has been said 
above, the conclusion was irresistible that 
the circumstantial evidence on the basis|, 
of which the appellant has been convict- 
ed was replete with vital contradictions 
and material infirmities, and therefore, 
could not be safely acted upon to con- 
vict the appellant for the commission of 
the offences in question, 
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27. These, then, are the reasons in 
support of our Order, dated July 23, 
1980, by which we allowed Kulkarni’s 
appeal and set aside his conviction and 
sentence, 

Appeal allowed, 
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(Œrom: Patna) 
R. S. SARKARIA AND 
R. S. PATHAK, JJ. 

Criminal Appeal No, 11 of 1975, 
1-8-1980. 

Bishnudayal, Appellant v, The State of 
Bihar, Respondent. 

Penal Code (45 of 1860), S. 376 — Sen- 
tence — Fixation of quantum — Relevant 
consideration. 

If it is established that even after the 
occurrence, the prosecutrix has been liv- 
ing in the house of the accused and has 
given birth to children from the liaison, 
these facts can be taken into account in 
fixing the quantum of punishment. 

(Para 11) 

SARKARIA, J.:— This appeal is direct- 
ed against a judgment, dated August 8, 
1974, of the High Court of Patna. The 
material facts are as follows: 

2. Saraswati, one of the daughters of 
Jagarnath (P. W. 4) is married to Deb- 
nandan of village Bahera, Police Station 
Milao, District Patna. Ganga Prasad, who 
was accused 1 in the trial court, is the 
elder brother of Debnandan, and Kame- 
shwar accused 2 is his nephew. Bhatani 
Devi, who was accused 4 in the trial 
court, is the sister of Debnandan and 
Ganga Prasad. Bishnudayal, who was ac- 
cused 3 and is now the appellant before 
us, is the husband of SBhatani Devi, 
Bishnudayal is a resident of village Lawa- 
pur, Police Station Mahnar, District Mu- 
zaffarpur. Bishnudayal and Bhatani Devi 
have no issue. Jagarnath’s younger 
daughter, Sumitra (P. W. 9) is unmarried. 

3. On May 19, 1967, there was a puja 
in the house of Jagarnath (P. W. 4). He 
had invited a good many persons includ- 
ing the accused, Ganga Prasad and 
Kameshwar Prasad. Bishnudayal and his 
wife, Bhatani Devi, were also invitees at 
the puja. Saraswati Devi, the elder 
daughter of Jagarnath could not go and 
be present there on account of her ill- 
ness. On May 20, 1967, after the puja 
when the guests were preparing to de- 
part for their respective villages, a re- 
quest was made on their behalf that 
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Sumitra (P. W. 9) should be sent to vil- 
lage Bahera to look after her ailing sis- 
ter, Saraswati, as the latter had to be 


taken to Patna for treatment, Taken in : 


by this misrepresentation and the assur- 
ance held out by Ganga Prasad, the ac- 
quitted accused, that the younger daugh- 
ter Sumitra would be sent back within a 
week, Jagarnath allowed Sumitra to go 
with the accused persons to village 
Bahera. Thereafter, he received a letter 


from the accused stating that Saraswati 


Devi, who was suffering from mental 
ailment had considerably improved on 
account of the care taken by Sumitra. 
The complainant Jagarnath awaited the 
return of Sumitra for more than a week, 
but she was not sent back. Worried, he 
wrote two letters to Ganga Prasad ac- 
cused, requesting him to send the girl 
back. He received no reply. Jagarnath 
thereupon went to village Bahera, but 
did not find his daughter there. There, 
he learnt from two persons who were 
among those who had attended the puja 
at his house, that his daughter, Sumitra 
had been ‘married’ to Bishnudayal appel- 
lant. When Jagarnath protested, they 
said that they had done so and he was 
at liberty to take whatever action he 
liked. Thereafter Jagarnath on June 10, 
1967, lodged a report at Police Station, 
Sahebganj at 4-30 p.m., alleging that 
the four named accused had kidnapped 
his daughter, to Sedna or forced his 
daughter to have illicit intercourse with 
Bishnudayal. The Station House Officer, 
Parasnath Mishra (P. W. 15) went to the 
house of Jagarnath, informant and seized 
some letters. On June 24, 1967, the in- 
vestigating Police Officer, in the presence 
of P. W. 16 and P. W. 17, recovered the 
girl, Sumitra from the house of the ap- 
pellant. 

4. The Additional Sessions Judge con- 
victed Ganga Prasad under Section 366 
and 376/109, Penal Code and sentenced 
him to four years’ rigorous imprison- 
ment on each count. He convicted Bishnu- 
dayal appellant under Sections 376 and 
366, Penal Code, and sentenced him to 
five years’ rigorous imprisonment on the 
first count and four years’ rigorous im- 
prisonment under Section 366 of the 
Code. Kameshwar Prasad accused was 
also convicted under Sections 366, 376/ 
109 and 366A of the Code and sentenced 
to four years’ rigorous imprisonment, 
Bhatani Devi accused 4, was acquitted. 

5. A learned single Judge of the High-; 
Court accepted the appeal of Ganga Pra-~, 
sad and Kameshwar Prasad and acquit~.* 
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ted them. He, however, maintained the 
conviction and sentence of Bishnudayal 
under Section 376, but set aside his con- 
viction under Section 366, Penal Code. 
Hence, this appeal by Bishnudayal. 

6. The prosecution case hinged around 
these questions. Whether the prosecutrix 
(P. W. 9) was subjected to sexual inter- 
course against her will or consent? What 
was her age at the time of occurrence? 
If the preceding questions are found in 
favour of the prosecution, whether it 
was the appellant who had raped her? 
The principal witness of the prosecution 
in regard to these facts in issue, is  Su- 
mitra Devi (P. W. 9), herself. She testi- 
fied that she was forcibly raped repeated- 
ly by Bishnudayal appellant for several 
nights in a house at village Lawapur. It 
is further an undisputed fact that she 
was recovered by the police from the 
house of Bishnudayal. Her testimony 
with regard to the factum of rape was 
corroborated by the medical testimony 
rendered by Dr. Asha Prasad (P. W. 24). 
The Doctor testified that there was a 
para-urethral tear on the vagina of Su- 
mitra Devi and her hymen was alsa 
found ruptured. On the basis of these 
facts, the Doctor opined that Sumitra 
Devi (P. W. 9) had been subjected to 
forcible sexual intercourse. 

7. As before the High Court, here 
also, it was contended that the girl, Su- 
mitra, had been willingly given by her 
father in marriage to the appellant and 
she had sexual intercourse with the ap- 
pellant with her consent. The prosecu- 
tion case, however, was that at the time 
of the intercourse she was hardly 13 or 
14 years old. If that be true, the ques- 
tion of consent was immaterial as the 
offence would fall within clause ‘Fifthly’ 
of the definition of ‘rape’ given in Sec- 
tion 375 of the Penal Code. 

8. The evidence with regard to the 
age of the girl was given by the prose- 
cutrix (P. W. 9), and her father, Jagar- 
nath (P. W. 4) and Dr. Asha Prasad 
(P. W. 14). P. W. 9 and P. W. 4 both stat- 
ed that Sumitra (P. W. 9) was 13-14 years 
of age at the time of occurrence. Dr. 
Asha Prasad opined that the girl was 
only 13 or 14 years of age on July 6, 1967 
when the witness examined her. The 
Doctor based this opinion on physical 
facts, namely, that the examinee (P. W. 
9) had 28 teeth, 14 in each jaw, smooth 
pubic hair and axillary hair, which 
means the hair, according to the opinion 
of the Doctor, had just Btorted appearing 
at the age of 14. ° 
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9. The courts below have, on the 
basis of this testimony, come to the firm 
conclusion that, at the time of occur- 
rence, Sumitra was about 14 years of 
age, only. We do not find any good rea- 
son to disagree with that finding. 

10. In regard to the appellant being 
the perpetrator of the rape, Sumitra’s 
evidence has been found to be trust- 
worthy by the courts below. Her evi- 
dence in regard to this fact stood corro- 
borated by the other evidence on the re- 
cord. Thus, the appellant was rightly 
convicted under Section 376, Penal Code, 

11, As regards the sentence, counsel 
for the appellant stated that even after 
the occurrence, the prosecutrix has been 
living in the house of the appellant and 
has given birth to children from the liai- 
son. Counsel, however, wanted time to 
verify this information. We, therefore, 
reserved orders in this case and ee 
ed announcement of the judgment. 
spite of the ample time granted, eile 
the appellant nor anybody else has pro- 
duced any material or evidence in re- 
gard to these post-occurrence develop- 
ments which, if established, could bej 
taken into account in fixing the quantum’. 
of punishment. 

12. For the foregoing reasons, we 
dismiss Bishnudayal’s appeal and main- 
tain his conviction and sentence under 
Section 376, Penal Code. 

13. The appellant shall surrender his 
bail bond and be taken into custody to 
serve out the sentence awarded to him. 

Appeal dismissed. 
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(From: Allahabad) 
V. R. KRISHNA IYER, R. S. PATHAK 

AND O. CHINNAPPA REDDY, JJ. 

Civil Appeal No. 766 (N) of 1979, D/- 
1-8-1980. 

M/s, Bhagw an Dass and Co. Pvt. Ltd., 
and anot v. o The State of Uttar Pradesh 

FEA Respondents, 

P. Zamindari Abolition and Land 
Reforma Act (1 of 1951), S. 2 — Applica- 
bility — Finding of fact of High Court 
that land in question was not meant for 
housing scheme — Not disturbed by 
Supreme Court. 

A housing scheme is a work of public 
utility and any area held for that pur- 
pose will be exempt from the operation 
of the Act. 

Held that in the light of the finding of 
fact of the High Court that there was no 
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trace of any such scheme it was not pos- 
sible to maintain that the land is question 
could be salvaged from the sweep of the 
Act. (Para 1) 
KRISHNA IYER, J.:— We are ina 
position to dispose of this appeal with 
utmost brevity because, side-stepping the 
question of law which engaged the courts 
below, the subject matter of this appeal 
can be effectively dealt with on a find- 
ing of fact rendered by the High Court. 
The question raised and argued persis- 
tently by Shri Gupta was that the land 
in question was meant seriously for a 
housing scheme and therefore did not 
fall within the ambit of the Uttar Pradesh 
Zamindari Abolition and Land Reforms 
Act, 1950. It is true that S. 2 (c) of the 
said Act, read with explanation to S. 2 
(2), justifies the contention that a hous- 
ing scheme is a work of public utility and 
any area held for that purpose will be 
exempt from the operation of the Act. 
The High Court examined the question 
of fact as to whether there was a housing 
scheme even in embryo and came to the 
conclusion that there was no trace of any 
such project either on the relevant date 
namely, 7th July, 1949 or even earlier. 
Shri Gupta took us through the Judg- 
ment of the Trial Court in an endeavour 
to convince us that there was actually a 
housing scheme. We are only able to dis- 
cover some broken bits of brick kilns, 
roofless huts and the like, hardly evi- 
dentiary of a housing coloney. In the 
light of the finding of fact of the High 
Court, it is not possible to maintain that 
the land in question can be salvaged 
from the sweep of the Act. For this reason 
we dismiss the appeal. The circumstances 
of the case justify denial of costs to the 

respondents, 
Appeal dismissed. 
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V. R. KRISHNA IYER AND 
R. S. PATHAK. JJ. 

Civil Appeals Nos, 1317-1318 of 1976* 
and Writ Petns. Nos. 864 of 1979 and 251 
of 1980, D/- 19-8-1980. 

Baleshwar Dass and others ete., Appel- 
Jants v. State of U. P. and others, Respon- 
dents. 

Arhant Prasad Jain ete., Petitioners v. 
State of U. P. and others etc., „Respon- 
dents. 


*From Judgment of Allahabad High 
Court in.C. M. W. P. Nos. 2719 and 4034 
- of 1969, D/- 13-9-1973 
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State. of U. P, S.C. 4r 


Government of India Act (1919), Sec- 
tion 96-B — Rules under — Basic Rules 
framed in 1936 — Rr. 23, 4, 3 — Seniority 
in the Service — How to be determined. 

The order of appointment to the Ser- 
vice is decisive of Seniority in service. 
Clause (b) of Rule 3 defines ‘Member of 
the Service’ to mean a Government ser- 
vant ‘appointed in a substantive capacity 
under the provisions of these rules to 
a post in the cadre of the Service.’ R. 4 
prescribes the sanctioned strength of the 
cadre. A cadre post can be permanent or 
temporary and if an engineer were ap- 
pointed substantively to a temporary or 
permanent post he becomes a member of 
the Service. The touchstone then is the 
substantive capacity of the appointment. 
The rules of procedure for direct recruit- 
ment and kindred matters are provided 
by an Office Memorandum of December, 
1961. While temporary and permanent 
posts have great relevancy in regard to 
the career of Government servants, keep- 
ing posts temporary for long, sometimes 
by annual renewals for several years, and 
denying the claims of the incumbents on 
the score that their posts are temporary 
makes no sense and strikes as arbitrary, 
especially when both temporary and 
permanent appointees are functionally 
identified. If, in the normal course, a post 
is temporary in the real sense and the ap- 
pointee knows that his tenure cannot ex- 
ceed the post in longevity, there cannot 
be anything unfair or capricious in cloth- 
ing him with no rights. Not, so, if the 
post is, for certain departmental or like 
purposes, be declared temporary, but it 
is within the ken of both the Government 
and the appointee that the temporary 
posts are virtually long-lived. It is irra- 
tional to reject the claim of the ‘tempo- 
rary’ appointee on the nominal score of 
the terminology of the post. Officiating 
service in a post is for all practical pur- 
poses of seniority as good as service on a 
regular basis. It may be permissible, 
within limits, for Government to ignore 
Officiating service and count only regular 
service when claims of seniority come be- 
fore it, provided the rules in that regard 
are clear and categoric and do not admit 
of any ambiguity and cruelly arbitrary 
cut-off of long years of service does not 
take place or there is functionally and 
qualitatively, substantial difference in the 
service rendered in the two types of 
posts, While rules regulating. conditions 
of service are within the executive power 
of the State or its legislative power under 
Proviso to Article 309,: even so, such rules 
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have to be reasonable, fair and not gross- 
ly unjust if they are to survive the test 
of Articles 14 and 16. If we approach the 
scheme unfolded by the Office Memo- 
randum of December, 1961 superimposed 
_on the 1936 Rules, we get three cate- 
gories of Assistant Engineers and a fixa- 
tion of the proportion among them. First- 
ly, there are to be direct recruits through 
Open competition held by the Public Ser- 
vice Commission. 50% of the posts will 
go to them although it is stated that the 
vacancies are to be “in that permanent 
cadre”. Secondly, the subordinate services 
will get 20% by promotion and thirdly, 
30% will belong to the temporary As- 
sistant Engineers recruited through the 
Public Service Commission in the past. 
The Office Memorandum of December, 
1961 makes it clear that direct recruit- 
ments will be made to “both permanent 
and temporary vacancies of Assistant 
Engineers”. But this scheme of 1961 can- 
not stand in isolation and has to be read 
as subordinate to the 1936 Rules. After 
all, the 1961 Memorandum cannot over- 
ride the Rules of 1936 which are valid 
under Article 313, and so must be treated 
as filling the gaps, not flouting the provi- 
sions, Rule 4 of the 1936 Rules clearly 
contemplates a cadre, as covering 
“permanent or temporary posts”. When 
engineers are appointed to temporary 


posts but after fulfilment of all the tests ` 


for regular appointments, including con- 
sultation with the Public Service Com- 
mission, they must be held to be 
appointments in a substative capacity. 
Merely because the person is a temporary 
appointee it cannot be said that he is not 
substantively appointed if he fulfils the 
necessary conditions for regular appoint- 
ment such as probation and consultation 
with the Public Service Commission ete, 
It follows that the temporary appointees, 
whose appointments have received the 
approval of the Public Service Commis- 
sion and who have run out the two years 
of probation, must be deemed to be ap- 
pointed in a substantive capacity. The 
order of appointment in a substantive 
capacity is the significant starting point 
for reckoning seniority. Substantive capa- 
city refers to the capacity in which a per- 
son holds the post and not necessarily to 
the nature or character of the post. 
approximate to the official diction used in 
this connection, we may well say that a 
person is said to hold a post in a sub- 
stantive capacity. when he holds it for an 
indefinite period especially of long dura- 
tion in contradistinction to a person who 
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holds it for a definite or temporary period 
or holds it on probation subject to con- 
firmation. If the appointment is to a post 
and the capacity in which the appoint- 
ment is made is of indefinite duration, if 
the Public Service Commission has been 
consulted and has approved, if the tests 
prescribed have been taken and passed, if 
probation has been prescribed and has 
been approved, one may well say that the 
post was held by the incumbent in a sub- 
stantial capacity. Therefore, the point 
from which service has to be counted is 
the commencement of the officiating ser- 
vice of the Assistant Engineers who might 
not have secured permanent appoint- 
ments in the beginning and in that sense 
may still be temporary, but who, for all 
other purposes, have been regularised and 
are fit to be absorbed into permanent 
posts as and when they- are vacant. A 
seniority list should be prepared in the 
light of the above principles. 
(Paras 9, 11, 20, 22, 24, 26, 28, 32, 
33, 36, 37) 
Cases Referred : Chronological Paras 
AIR 1977 SC 251: (1977) 1 SCR 1037 : 
1977 Lab IC 38 29, 31 
AIR 1977 SC 2051 : (1977) 3 SCR 775 
1977 Lab IC 1367 
AIR 1974 SC 1: 
Lab IC 1 


Mr. R. K. Garg, Sr. Advocate (M/s. V. J. 
Francis, D. K. Garg and Sunil Kumar 
Jain, Advocates with him), for Appellants 
in CA No, 1317/76 and Petitioner in W. P, 
No. 251/80; Mr. K. K. Singhavi, Sr. Advo- 
eate (M/s. Anil Kumar Gupta, Brij 
Bhushan Virendra Singh, N. P. Mahendra, 
A. M. Tripathi and S. S. Khanduja, Advo- 
cates with him), for Appellant in CA 
No. 1318/76; Mr. Yogeshwar Prasad, Sr. 
Advocate (M/s. Ashok K. Srivastava and 
Mrs. Rani Chhabra, Advocates with him), 
for Petitioner in W. P. No. 864/79; Mr. 
D. V. Patel, Sr. Advocate (M/s, Anil 
Kumar Gupta, Brij Bhushan, Virendra 
Singh, N. P. Mahendra and A. M. Tripathi, ` 
Advocates with him), for Intervener in CA 
No. 1317/76: Mr. G. N. Dikshit, Sr, Advo- 
cate (Mr, O. P. Rana, Advocate with him), 
for Respondent No. 1 in both the appeals; 
Mr. Shanti Bhushan, Sr. Advocate, Mr, 
M. C. Bhandare Sr. Advocate (in CA No. 
1318/76) Mr. S. Markendaya, Adovocate 
for Respondents Nos. 2-3 in CA No. 1317} 
76 and R. No. 21 in CA No. 1318/76; Mr. 
U. P. Singh Advocate, for Respondent R, 
No. 9 in CA No. 1318/76. 

KRISHNA IYER, J.:— This case illus- 
trates the thesis that unlimited jurisdic- 


29, 30 
(1974) 1 SCC 19 : 1974 
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tion under Article 136 self-defeatingly at- 
tracts unlimited litigation which, in turn, 
clogs up and slows down to zero-speed the 
flow of ultimate decisions, what with the 
lengthy orality and legal nicety of law- 
yers’ advocacy. This bunch of appeals, af- 
fecting the fortunes of a large number of 
engineers, is evidence of the flood of ‘ser- 
vice’ litigation which overwhelms the 
courts, paralyses public offices and de- 
mands of our pyramidal Justice System 
basic changes, jurisdictional and proces- 
sual. The perennial problems of Service 
Justice, which currently crowd the doc- 
kets of the higher courts, save in cases of 
basic breaches of the fundamental law, 


may well be made over to expert bodies, 
highpowered and fina] but presided over 
by top judicial personnel, Service Juris- 
prudence is a specialised branch best ad- 
ministered by special tribunals, not 
routinely under Article 226. We do not 
pontificate but share thoughts. 


2. We are concerned mainly with the 
competitive claims to seniority mainly as 
between three groups of engineers belong- 
ing to the U. P. Service of Engineers 
(Irrigation Branch) — graduate engineers 
directly recruited by the Public Service 
Commission by competitive examination, 
graduate engineers once appointed in 
numbers but later absorbed after 
consultation with the Public Service Com- 
mission and diploma-holders later pro- 
moted as Assistant Engineers. Brushing 
aside the hoary history of the Service 
when the British were hardly concerned 
with the development of India’s natural 
resources, we may start the story with 
the U. P. Public Works Department of 
which the Irrigation Wing was a part, the 
other branch being Buildings and Roads. 
Later on, separate departments for Build- 
ings and Roads and for Irrigation were 
formed in 1946 as a developmental im- 
perative of the State. Recruitment to the 
Service — we are here concerned only 
with the Irrigation Department — was 
governed by vintage Rules framed under 
Section 96-B of the Government of India 
Act, 1919, which had a confused course, 
and that factor — i.e. lack of comprehen- 
sive structural engineering of the 
Engineering Service Rules — is largely 
responsible for frequent group clashes 
among the broad brotherhood of engineers 
whose whole-hearted service, now dis- 
tracted by litigation, is needed for 
national reconstruction. But national 
dedication, so vital to poverty eradication, 
is subject to one rider in our society viz. 
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charity begins at home. And so, for their 
own justice-oriented survival, the groups 
are fighting in courts while the demands 
of developmental justice to the people 
need their presence in the country side. 


3. There were, to begin with, Class I 
and Class II officers, but in 1948, the two 
were fused into one, viz. the U, P. Service 
of Engineers (Junior and Senior Scales). 
The Service came into being but fresh 
rules of recruitment were not made. Thus, 
a Service was born but then the rules re- 
gulating recruitment, conditions and 
classifications were unborn, So, Govern- 
ment relied on the old Rules of 1936 for 
these purposes with some G. O. or other 
issued under pressure of exigencies. The 
past projected into the present with ad 
hoc changes — a process which, not being 
scientific nor systematic, was bound tao 
produce injustice, as it has in this Service. 
The dialectics of Justice to Public Services 
lead to conflicts between the thesis (the 
old conditions) and anti-thesis (the new 
expectations) until a synthesis (realist 
equilibrium without discrimination) is 
reached by enlightened governmental 
policy-making. Had Rules for the Service, 
in tune with the Constitution and the 
updated facts of life been made by Gov- 
ernment instead of flirting with the past 
and improving for the present, things 
would have been different. Court litiga- 
tion is not designed for that end, but 
judges cannot but make-do with what 
fossil Service Rules with engrafted muta- 
tions survive. To dig into the past is our 
lot in this case. We do not blame Govern- 
ment for failure to make a whole scheme 
of post-Constitution Rules of Service, 
pre-occupied as it may well be with other 
priorities, 

4. The struggle between the various 
groups is for seniority. in some cases 
even for retention of regular appoint- 
ment. The State had prepared a list of 
seniority first in December, 1965. This 
list was attacked as bad in law and the 
High Court by its judgment of October, 
1967 in Civil Mise. Writ No. 4416 of 1966 
ordered ; 


“The petition, therefore, succeeds and 
is allowed. The respondents are directed, 
not to give effect or act in virtue of the 
seniority list announced on December 30, 
1965. They are further directed to re- 
determine the seniority inter se of the 
petitioner and respondents 2 to 49 in ac- 
cordance with Rule 23.” 

5. Purporting to act on this direction 
a fresh seniority list was drawn up by 


44 S.C, 


Government in May 1969, and this, in 
turn, was challenged by many as viola- 
tive of Article 14 and the High Court al- 
lowed some of the writ petitions and 
held: ; 

“For the reasons set out above, Civil 
Misc. Writ Petition No. 2719 of 1969 is al- 
lowed. The orders of appointment in the 
substantive capacity of respondents Nos. 2 
to 169 and the seniority list dated 13-5- 
1869 (Annexure ‘K’ to the petition) are 
quashed. The State Government 
is directed to make fresh appoint- 
ments and draw seniority list in accord- 
ance with law keeping in view the office 
Memorandum dated 7-12-1961.” 

6. The broad perspective we must ad- 
opt is plain enough in the light of this 
Court’s decision (see the concluding ob- 
servations of Chandrachud, J. in the 
State of Jammu and Kashmir v. Shri 
Triloki Nath Khosal, (1974) 1 SCC 18: 
(AIR 1974 SC 1). The goal of an egalita- 
rian society must be reflected in the pro- 
cess of classification of services, equalisa- 
tion being the essential direction and 
perpetration of divisions and prolifera- 
tion of classes being reduced to the mini- 
mum. Humanism-cum-equalism, as a 
way of life, is integral to our constitu- 
tional order and slow though the process 
be, sure shall our steps be towards fusion, 
not fission in the various Departments of 
Public Service. Unfortunately, this con- 
stitutional ethos has yet to be imprinted 
upon the genetic code of the “United Pro- 
vinces Service of Engineers Class H, 
Irrigation Branch Rules” framed under 
Section 96B of the Government of India 
Act, 1919 and continued under Article 313 
of, the Constitution. The result is micro- 
classifications ad hoc amendments, uncer- 
tain service conditions, litigative excur- 
sions, and indefinite postponement of even 
a Seniority List, 

7. The ancient yet extant 1936 Rules 
relating to Class II service, framed under 
different conditions, still governs the Ser- 
vice with such patch-work modifications 
through Government Memoranda as were 
made by the State from time to time. A 
garment of seams and stitches today 
drapes this developmentally strategic de- 
partment despite Reports by two expert 
Committees, and this anachronistic set of 
Rules must be adapted by the Court now 
to fit the over-grown anatomy of Irriga- 
tion Engineers (Junior Division). 

8. The fury of the controversy rages 
round seniority in service among the tri- 
ple categories of Assistant Engineers 
which we will presently describe. Before 
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that, the basic rules of 1936, Rule 23 
regulates inter se seniority and reads 
thus: 

“Seniority in the service shall be deter- 
mined according to the date of the order 
of appointment to it, provided that if the 
order of the appointment of two or more 
candidates bears the same date, their 
seniority inter se shall be determined ac- 
cording to the order in which their ap- 
pointment has been notified.” 

(emphasis added) 





9. So, the order of appointment to the 
Service is decisive of Seniority and the 
service horoscope of each Assistant En- 
gineer has to be cast with reference to his 
appointment order. The next question 
then, is, when is an engineer appointed to 
the service ? When, under the Rules, he 
becomes a member of the Service. For, 
until he gains entry into the Service he 
cannot claim to be appointed to it. To 
hover around with prospects of entry is 
not the same as actual entry. Therefore, 
we have to examine when an engineer 
becomes a member of the Service under 
the Rules. Clause (b) of Rule 3 defines 
‘Member of the Service’ to mean a Gov- 
ernment servant ‘appointed in a substan- 
tive capacity under the provisions of 
these rules ...... to a post in the cadre of 
the Service.’ What, then, is the cadre of 
the Service ? What do we mean by ap- 
pointment in a substantive capacity to a 


post in the cadre ? Can there be a tempo- 
rary post included in the cadre? 
Here, Rule 4 becomes relevant. 
Rule 4 prescribes the sanctioned strength 
of the cadre. It provides that the Gov- 
ernment may, subject to the provisions of 
Rule 40 of the Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1930 ‘in- 
crease the cadre by creating permanent 
or temporary posts from time to time as 
may be found necessary.’ So a cadre post 
can be permanent or temporary and if an 
engineer were appointed substantively to 
a temporary or permanent post he he- 
comes a member of the Service. The 
touchstone then is the substantive capa- 
citv of the appointment. Here we get intu 
service jargon with slippery semantics 
and flavoured officialese. 


10. Now, we must go to the plural 
sources of recruitment, the arrangement 
of the ratio among the sources and the 
requirements for them to get into the 
Service. Rules 5 and 6 relate to this 
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branch of enquiry. The sources of re- 
cruitment are set out thus: 

Sources of Recruitment : 


(i) by direct appointment from amongst 
engineer students who have passed out of 
the Thomson Civil Engineering College, 
Roorkee, and who have completed a 
course of training in the Irrigation Branch 
as engineer students, after consulting a 
permanent Board of Selection; 


(ii) by direct appointment after adver- 
tisement and after consulting a perma- 
nent Board of Selection: . 

(iii) by the appointment of officers in 
the temporary service of the United Pro- 
vinces, Public Works Department, irriga~ 
tion Branch, after consulting a permanent 
Board of Selection; 

(iv) by promotion of members of the 

United Provinces Subordinate Engineering 
Service or of Upper Subordinates in the 
Public Works Department, Irrigation 
Branch, who have.in the opinion of Gov- 
ernment shown exceptional merit. 
We have stated earlier that these Rules 
were framed long before the Constitution 
of India and have suffered many amend- 
ments one of which is the substitution of 
the Public Service Commission for a 
permanent Board of Selection. A Provisa 
has been added to Rule 5 and that runs 
thus: 


“Provided that it will not be necessary 
to consult the Commission in the case of 
appointment of a temporary officer to a 
permanent vacancy if he has 
already been appointed to a tempo 
rary post in the cadre of service 
after consultation with the Commission. 
The amendments shall have effect from 
the date of notification.” 


This Proviso shows that temporary off- 
cers (whatever that expression means) 
could be appointed to permanent vacan- 
cies without consultation with the Com- 
mission, if they had already been appoint- 
ed to temporary posts after consultation 
with the Commission. Thus, we get the 
idea of temporary posts and permanent 
posts, provisional appointments and sub- 
stantive appointments. Indeed, the be- 
wildering variety was brought out during 
arguments by reference to the Funda- 
mental Rules. A permanent post means 

“a post carrying a definite rate of pay 
sanctioned without limit of time”. 

(FR 9 (22)) 

A temporary post means 

“a post carrying a definite rate of pay 
sanctioned for a limited time” 

(FR 9 (30)) 
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‘Fundamental Rule 22B speaks of holding 


a post in a substantive, temporary or 
Officiating capacity. But this jargon is not 
the last word after the Constitution came 
to be enacted. 


11. Be that as it may, the sources of 
recruitment are 4-fold. The Thomson 
College appointments were formally stop- 
ped by a G. O. of 1950. Another big 
change took place. Direct recruitment, 
routed through the Public Service Com- 
mission was introduced in 1961. The rules 
of procedure for direct recruitment and 
kindred matters are provided by an Office 
Memorandum of December 1961, which 
we will consider more closely as they bear 
upon the crucial controversy. 


12. Rule 6 gives power to Government 
to fix quotas for the various sources and 
not less than 20% of the vacancies are re- 
served for selected qualified members of 
the Subordinate Engineering Service who 
are category 4 in Rule 5. Persons who 
are recruited in terms of Rr. 5 and 6 are 
appointed subject to Rule 17 which stipu- 
lates a spell of probation in regard to al 
candidates who are not already in the 
permanent employment of the Irrigation 
Branch. We quote the rule: 

17. All persons appointed to the service 
who are not already in the permanent em- 
ploy of the Irrigation Branch of the 
United Provinces Govt. shall be placed 
on probation for four years provided that 
such of them as have undergone training 
as engineer students, or have served as 
temporary engineers in the Irrigation 
Branch of the United Provinces Govern- 
ment, may be permitted to count the 
period of such training and service res- 
pectively towards this period of proba- 
tion: 

Provided also that the Government may 
extend the period of probation in any 
case. The Government may at any time 
during the period of probation dispense 
with the service of an officer, after giving 
him one month’s notice. 

The probationer is confirmed in his ap- 
pointment on his satisfactory completion 
of probation after passing the necessary 


tests. Rule 19 relates to confirmation in 
the appointment of a probationer and 
reads thus: 


19. (i) A probationer shall be confirmed 
in his appointment when— 

(a) he has completed the 
period of probation, 

(b) he has passed all the tests prescrib- 
ed in the last preceding rule, and 


prescribed 
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(c) the Government are satisfied that 
he is fit for confirmation. 

Gi) All confirmations under this rule 
shall be notified in the United Provinces 
Gazette. 


13. Two vital factors must guide us in 
this interpretative exercise. If a dated 
rule of colonial times is to be applied to- 
day, that meaning which sustains it as 
constitutionally valid must be preferred 
to another which may be appealing, go- 
ing by officialese or literal sense. We 
have to regard it as a case of ‘new wine 
in old bottle’. We must re-interpret the 
rules to comport with Arts. 14 and 16 by 
constitutionally acceptable construction, 
not 
sions in the vintage vocabulary of British 
India days. We stress this aspect be- 
eause the argument urged is one of un- 
constitutionality of the Seniority List and 
of the Rules which deprive many en- 
gineers appointed in the normal course and 
serving for long years arbitrarily and 
unreasonably of the credit of such ser- 
vice merely because the literal rigour of 
old Rules requires it. We must strive to 
salvage the Rules, if need be, by assign- 
ing a fresh sense, language permitting, 
which will fit the Rules into the ‘“funda- 
mental rights” mould. We are thus 
thrown into the meaning of meanings, 
released from officially sanctified mean- 
ings. In short, while reading the Rules 
we must remember the Constitution. 


14. Secondly, words themselves are 
but the skins of thought and once we get 
that, the root thought which the language 
of the rules seeks to express, it is possible 
to interpret the words accordingly. Fven 
so. we cannot run away from the Rules 
as they are, though moth-eaten by time 
and by tinkering amendments. 

15. One of the principal groups in this 
forensic battle is the direct recruits 
selected by competitive tests by the Pub- 
lic Service Commission. So we must be- 
stow some attention on their genesis and 
position in the total scheme. We reject 
the submission that the Official Memo- 
randum incorporating these Rules, not 
being expressed to have been issued in 
the name of the Governor, is of no legal 
validity. We cannot ‘bastardize’ these 
Rules made and published under Govern- 
ment authority, acted upon for two de- 
cades, and recruitments made by the 
Public Service Commission and univer- 
sally accepted as binding ‘Rules Regulat- 
ing Selection for Recruitment of Assis- 
tant Engineers {U. P. Service of En- 
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gineers Class II) in the Various State En- 


` gineering Services in Uttar Pradesh’. We 


will set out some parts of these Rules of 
December 7, 1961. 


16. We may, at this point, crystallise 
the effect of the Rules read so far, so 
that it may serve as a spring board for 
further discussion. The battle between 
the parties or groups very much turns on 
what is the intent and effect of Rules 23, 
3, 4, 5, 6, 17 and 18 and their impact on 
R. 23 read in the new context of the 
1961 Rules. We have to grapple with 
the crucial question of seniority which, 
when we hark back.to R. 23, in turn, re- 
volves round the ‘date of the order of ap- 
pointment’, The effect of probation and 
confirmation is also another consideration. 
But R. 23 sets out the guidelines and the 
entire endeavour of both sides has been 
to supply an answer which gives one 
group a superior position as against 
another in the competition for seniority 
which apparently has promotional value 
when posts of Executive Engineers fall 
vacant. 


17. We must confess that because of 
the absence of a coherent policy of re- 
cruitment and conditions of service and 
on account of frequent changes through 
executive instructions, apart from the 
mystique of officialese, it has become 
difficult for us to rationalise the rules and 
decode the principles underlying regular 
appointments relevant to seniority. Even 
in court, as the argument proceeded, 
judges and advocates had to wrestle with 
the rules to extract a coherent system 
out of them. The High Court, on both 
the occasions, when challenges were 
made, quashed the seniority lists and 
directed fresh lists to be prepared. But 
in the absence of clear judicial guidelines 
the exercise by the Executive would lead 
to further confusion and cavil and that 
is why we express our dismay at the 
whole situation where from stage to 
stage chaos, not cosmos, has been the re- 
sult. 


18. Reference was made to an in- 
vestigation by the Lal Committee and 
the Shukla Committee which went into 


the question of rationalisation of the 
scheme of recruitment, classification, 
seniority and promotion: but as late as 
1980 we are in no better position than 
when the moth-eaten rules and instruc- 
tions were made decades ago. May be, 
the Reports of the Lal Committee and 
Shukla Committee to which reference 
was made need not, as is the fate of most 
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Reports, gather dust but give light where 
the will to seek light exists. This is a 
sad commentary on the functional failure 
at the Service level of the State Govern- 
ment which has led not merely to inces- 
sant litigations among engineers, uncer- 
tainty about their future but also dis- 
content and disincentive vis-a-vis their 
work in the Irrigation Department. 


19. We see nothing arbitrary in the 
1961 Memorandum although in its ap- 
plication, we have to remember the prior 
rules and when the two are woven into 
each other or, rather, when the latter 
1961 Memorandum is dovetailed to the 
1936 Rules the results that may follow 
will have to be ascertained with care 
and consistently with the ratio of the 
decisions of this Court in cognate situa- 
tions. 


20. What is signifiicant to know is that 
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Govt. decided in 1961 to resort to direct 


recruitment of Assistant 
through competitive examinations held 
by the Public Service Commission. It 
was, however, alive to the fact that mas- 
sive appointments had already been 
made, in the years gone by, to the posts 
of Asst. Engineers from among gra- 
duates in engineering by direct selection 
and later approval by the Public Service 
Commission apart from Thomson College 
graduates in engineering. The Govern- 


Engineers 


| ment was also aware of the promotional 


claims of those in the subordinate ser- 
Moreover, there were vacancies 
permanent and temporary and there were 
permanent and temporary. 
The equities of the situation had to be 
taken note of because Government could 
not, without being guilty of crue] snob- 
bery relegate all those, except direct re- 
cruits, from among degree-holders by 
competitive examinations through the 
Public Service Commission, to a secon- 
dary status. In this holistic view it was 
that the Office Memorandum dated De- 
cember 7, 1961 was promulgated. We 
extract it because its import and impact 
are decisive to an extent of the fate of 
the cases before us: 


The principles regulating selection for 
recruitment to permanent and temporary 
posts of Assistant Engineers in the vari- 
ous State Engineering Services have been 
under the consideration of Government 
for some time past and after thorough 
consideration the Governor is pleased to 
order that in future direct recruitment 
to both permanent and temporary vacan- 
cies of Assistant Engineers (Civil, Elec- 


State of U. P. S.C. 47 


trical and Mechanical) in the Public 
Works, Irrigation and Local Self-Govern- 
ment Engineering Departments will be 
made on the results of competitive exam- 
inations to be conducted by the Pub- 
lic Service Commission. Candidates pos- 
sessing technical and other qualifications 
prescribed in the rules for the Uttar Pra- 
desh Service of Engineers in the Depart- 
ments concerned will be eligible to ap- , 
pear at the examination for that parti- 
cular service. 

2. Suecessful candidates in order of 
merit will subject to the relevant rules 
regarding physical fitness and other mat- 
ters, be appointed directly on probation 
against vacant permanent posts and 
those following will be appointed against 
temporary posts. 

3. All vacancies in the permanent 
cadre in the Irrigation and Local Self- 
Government Engineering Departments in 
a particular year will be poaled and filled 
as follows; 

(a) 50 per cent by direct recruitment 
through competitive examination. 

(b) 20 per cent by promotion from 
subordinate services. 

(c) 30 per cent by selection from 
amongst temporary Assistant Engineers 
recruited through the Public Service 
Commission. ; 

x x x x x x 

However, as measure of concession to 
the existing temporary Assistant En- 
gineers who were recruited as temporary 
Assistant Engineers on the advice of the 
Public Service Commission prior to the 
introduction of this scheme for the time 
being distribution of vacancies in the 
permanent cadre of Assistant Engineers 
will be as follows: 

(a) 30 per cent by direct recruitment 
through competitive examination (25 per 
sent for the Public Works Department), 

(b) 20 per cent by promotion from 
subordinate service (25 per cent for the 
Public Works Department). 

(c) 50 per cent by selection from 
amongst existing temporary Assistant 
Engineers who were recruited as tem- 
porary Assistant Engineers through the 
Public Service Commission, 

The distribution of vacancies in the 
permanent cadre in the above manner 
will be subject to the condition that the 
Governor in consultation with the Pub- 
lic Service Commission, may, for special 
reasons, increase or decrease the per- 
centage fixed for recruitment by selec- 
tion and competitive examination in any 
particular year. 
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The candidates selected on the results 
of competitive examination and appointed 
against permanent vacancies shall be 
placed on probation for a period of 
3 years. However, in the case of such 
directly recruited candidates who have 
served as Assistant Engineers in a parti- 
cular department in temporary capacity, 
continuous period of temporary service 
rendered as Assistant Engineer imme- 
diately before selection for permanent 
post of Assistant Engineer may be allow- 
ed to count towards this period of proba- 
tion. 

The candidates will not be required to 
possess one year’s practical experience, 
prescribed in the existing rules for re- 
cruitment of Assistant Engineers as a 
pre-requisite qualification for recruitment 
of Assistant Engineer in the various de- 
partments. The period of practical ex- 
perience will be covered bv the veriod 
of probation. 

During the probationary period can- 
didates will be required to pass the De- 
partmental Examination prescribed by 
the various departments. Probationers 
may be confirmed subject to passing 
these examinations and their work con- 
tinuing to be satisfactory. 

Temporary and officiating Assistant 
Engineers possessing the requisite techni- 
cal qualifications will be eligible to ap- 
pear in the competitive examination. The 
maximum age limit in the case of those 
working in the department with the ap- 
proval of the Commission or after having 
been recruited by the Commission, will 
be 40 years. 

Plan and the syllabus of the competi- 
tive examination will be as shown in 
Appendix ‘A’ enclosed with these orders. 


There is more of this maze of rules 
and notifications: but we desist from 
bringing them on record since they have 
not much bearing ọn the ultimate result. 
We must emphasise that while temporary 
and permanent posts have great rel- 
evancy in regard to the career of govern- 
ment servants, keeping posts temporary 
for long, some times by annual renewals 
for several years, and denying the claims 
of the incumbents on the score that their 
posts are temporary makes no sense and 
strikes us as arbitrary, especially when 
both temporary and permanent appoin- 
tees are functionally identified. If, in 
the normal course, a post is temporary in 
the real sense and the appointee knows 
that his tenure cannot exceed the post 
in longevity, there cannot be anything 
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unfair or ‘capricious in clothing. him with] 
no rights. Not so, if the post is, for cer-| 
tain departmental or like purposes, de- 
clared temporary, but it is within the 
ken of both the government and the ap- 
pointee that the temporary posts are vir- 
tually long-lived. It is irrational to re- 
ject the claim of the ‘temporary’ ap- 
pointee on the nominal score of the ter- 
minology of the post. We must also ex- 
press emphatically that the principle 
which has received the sanction of this 
Courts pronouncements is that officiat- 
ing service in a post is for all practical)’ 
purposes of seniority as good as service 
on a regular basis. It may be permissi- 
ble, within limits, for government to 
ignore officiating service and count only 
regular service when claims of seniority 
come before it, provided the rules in 
that regard are clear and categoric and 
do not admit of any ambiguity and cruel- 
ly arbitrary cut-off of long years of ser- 
vice does not take place or there is func- 
tionally and qualitatively, substantial 
difference in the service rendered in the 
two types of posts. While rules regulat- 
ing conditions of service are within the 
executive power of the State or its legis- 
lative power under Proviso to Art. 309, 
even so, such rules have to be reasonable, 
fair and not grossly unjust if they are 
to survive the test of Arts. 14 and 16. 

21. While assessing the effect of the 
totality of the two sets of rules placed 
before us we have to make the broad 
approach set out above and not become 
prisoners of the ‘official’ meaning of ab- 
struse expressions used in the rules 
which themselves have frequently chang- 
ed with a view to “rationalisation”. The 
two committees (the Lal Committee and 
the Shukla Committee) examined the en- 
tire matter but we have no idea, from 
the Government’s affidavits, as to how 
far the rules have been intelligently 
moulded by these reports. 

22. Right in the beginning, we have 
indicated that R. 23 is of spinal signifi- 
eance, and for purposes of seniority. one 
has to go by the order of appointment to 
the Service in a substantive capacity. It 
is difficult to overlook R. 23 or slur over 
the expression ‘substantive capacity’, 
But we cannot attribute fixed connota- 
tions to expressions like ‘substantive 
capacity’, ‘service’, ‘cadre’ and the like 
because we find that probation even for 
temporary appointees is provided for in 
the rules which means that even tem~ 
porary appointments can be substantive. 
For, there cannot be probation for a 
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government servant who is not to be ab- 
sorbed substantively ın the Service on 
;completion thereof. With this back- 
'ground, if we approach the scheme un- 
folded by the Office Memorandum of De- 
jcember 1961 superimposed on the 1936 
‘Rules, we get three categories of Assis- 
\tant Engineers and a fixation of the.pro- 
|portion among them. Firstly, there are 
{to be direct recruits through open com- 
petition held by the Public Service Com- 
| mission. 50% of the posts will go to 
jthem although it is stated that the vacan- 
‘gies are to be “in that permanent cadre”. 
Secondly, the subordinate services will 
iget 20% by promotion and thirdly, 30% 
iwill belong to the temporary Assistant 
¡Engineers recruited through the Public 
‘Service Commission in the past. The 
‘Office Memorandum makes it clear that 
direct recruitments will be made to “both 





‘permanent and temporary vacancies of 


Assistant Engineers”. But this scheme of 
1961 cannot stand in isolation and has to 
be read as subordinate to the 1936 Rules. 
‘After all, the 1961 Memorandum cannot 
override the Rules which are valid under 
Art. 313, and so must be treated as fill- 
ing the gaps, not flouting the provisions. 
So read, what is the eventual conclusion ? 


23. The State, in its counter-affidavit, 
has urged that all parties must be deem- 
ed to have accepted the decision of the 
High Court in its judgment of October 30, 
quashing the seniority list of December 
30, 1965. We are inclined to proceed on 
that footing because, after that decision 
was rendered, . Government 
and went through the exercise of prepar- 
ing a fresh seniority list and all the en- 
gineers concerned acquiesced in the de- 
cision and never raised any objection to 
the fresh preparation of a seniority list 
consequent upon the High Courts deci- 
sion of 1967. That, by itself, does not 
give us any conclusive answer to the 
present question which has been agitated 
before us. First of all, we must under- 
stand the two grievances brought to our 
notice by the appellant and the writ peti- 
tioners. Their contention is that whether 
their appointments were to temporary 
posts or not, the long service they have 
put in must weigh in reckoning senior- 
ity. Their further contention is that if 
the Public Service Commission has ar- 
ranged the order of merit in a particular 
manner and if appointments have been 
made irregularly without reference to 
that order of priority, they have no ob- 
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jection to marginal re-adjustments while 
arranging the seniority of the various ap- 
pointees by giving effect to the order in 
which the Public Service Commission 
has made its recommendations. It is also 
fairly apparent from the arguments, al- 
though not formally conceded by coun- 
sel, that officiation, from the date from 
which temporarily appointed Assistant 
Engineers have been formally approved 
by the Public Service Commission on re- 
ference by the State Government, must 
be given credit or at least from the date 
of Government’s acceptance of the Com- 
mission’s recommendation. There was 
nothing more by way of impediment in 
their appointments being treated as 
regular. They were Assistant Engineers 
duly qualified. Their appointments might 
have been temporary, but temporary 
posts and temporary appointments are 
within the Rules. The Public Service 
Commission has since been consulted and 
has concurred and Government has ac- 
cepted it, Every indicium of regular ap- 
pointment is thus present. There is no- 
thing relied on by the rivals to dislodge 
the reckoning of service for purposes of 
seniority from then on, except the sole 
contention that the temporary Assistant 
Engineers are not members of the Ser- 
vice because their appointment is not in 
a substantive capacity and not to a per- 
manent post. 

24, We are free to confess that the 
rules, striking divergent notes, like ill- 
tuned cymbals, have vexed us a while. 
The touchstone of valid interpretation 
being the Constitution and harmonisation 
of rules with fundamental rights being 
the proper path we have tried to sensitize 
the provisions to do equal justice under 
the law, refusing to petrify R. 23 or the 
other relevant rules we have referred to. 
Rule 4 of the 1936 Rules clearly contem- 
plates a cadre, as covering ‘permanent 
Or temporary posts”, So, a cadre takes 


in temporary posts. Once we cease to 
be allergic to ‘temporary posts’ as a com- 
ponent of a cadre we reach the next step 
that a cadre is, as it were, a layer in the 
Service. Rule 4 itself, while dealing 
with the strength of the cadre, speaks of 
a holder of a post in a cadre as a mem- 
ber of the Service may be the holder of a 
temporary or a permanent post. 


25. We have two, perhaps three, types 
of direct recruits. The first is the vanish- 
mg species of Roorkee University ‘en- 
gineer students’, They were directly ap- 
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pointed but on a temporary footing. 
Massive appointments were made of other 
degree-holders as Assistant Engineers on 
a temporary footing to meet the massive 
developmental requirements, No one can 
imagine that the guaranteed posts to the 
brilliant Roorkee boys were temporary 
only or that the large number of gra- 
duates were hbeirig lured inte employ- 
ment for long-term engineering require- 
ments on.a fleeting footing for a few 
months? Surely, Government wanted to 
recruit them on a regular basis but hesi- 
tated to appoint them to permanent posts 
as such because budgetary provisions, 
creation of permanent posts by assess- 
ment of the total requirements and the 
like were not instant jobs but needed 
more time. The Plan was to take these 
degree-holders on a regular lasting basis 
but to make them permanent after study 
of the situation. Permanency carries 
with it other rights than mere seniority 
and promotion. Permanent posts and 
temporary posts are, in ordinary officia- 
lese, sharply different but in the histori- 
cal context of the evolving U. P. Service 
of Engineers ‘thin partition do theiz 
bounds divide’. The recruitment of even 
temporary engineers under source (iii) of 
R. 5 requires consultation with the Pub- 
lic Service Commission. Likewise R. 14 
requires for all the three types of direct 
recruits, temporary included, physical 
fitness tests. 


“14. No person shall be appointed as a 
member of the service unless he is in 
good mental and bodily health and fres 
from any physical defect likely to inter- 
fere with the efficient performance of his 
duties as a member of the service. Be- 
fore a candidate is finally approved for 
appointment to the service under the pro- 
visions of rules 5 (i), 5 (ii) or 5 (iii) he 
shall be required to pass an examination 
by a Medical Board at his own expenses 
and shall pay a fee of Rs. 16 for such 
examination.” 


Probation, tests and 
‘laid down under Rr. 17 to 19 for “all 
persons appointed to the service”, We 
delve into these details to drive home the 
propinquity in status of permanent and 
temporary engineers in the special con- 
spectus of facts here, 


26. We see no reason to hold that 
when engineers are appointed to tem- 
porary posts but after fulfilment of all 
the tests for regular appointments, in- 
cluding consultation with the Public Ser- 
vice Commission, they are not appoint- 


confirmation are 
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ments in a substantive capacity. In Ser-| 
vice terminology, perhaps, eyebrows 


may be raised when we say so, but then, 
we must remember that the State itself 
in its counter-affidavit has construed 
R. 17 of the Rules as providing “that all 
persons appointed to the Service who 
are not already in the permanent em- 
ployment of the Irrigation Department 
be placed on probation for four 
years” (since reduced to two years), 
This means that persons who are not 
permanently appointed but anly tem- 
porarily appointed are also placed on 
probation and officers are not put on pro- 
bation unless they are on their way to 
membership in the Service on comple- 
tion of probation. That is to say, al- 
though they are temporary appointees, 
if their probation is completed and other 
formalities fulfilled, they become mem- 
bers of the Service, It follows that 
merely because the person is a tem- 
porary appointee it cannot be said that 
he is not substantively appointed if he 
fulfils the necessary conditions for re- 
gular appointment such as probation and 
consultation with the Public Service 
Commission etc. From this stand of the 
State Government it follows that the 
temporary appointees, whose appoint- 
ments have received the approval of the 
Public Service Commission and who have! 
run out the two years of probation, must 
be deemed to be appointed in a substan- 
tive capacity. The only advantage for 
permanent appointees, ie, Assistant En- 
gineers who have been appointed to 
vacancies in the permanent cadre is what 
belongs to permanent public servants 
under various rules in different areas of 
official life. 

27, We are not interested in the arith- 
metic given in the affidavits and coun- 
ter-affidavits regarding the permanent 
vacancies in the various categories desig- 
nated as A, B and C. What we focus on 
is the set of principles which must re- 
gulate the service available for computa- 
tion of seniority. In paragraph 22 of the 
State’s counter-affidavit the break-up of 
the vacancies available in the various 
years to the various categories has beea 
set out. Their accuracy has not been 
shown to be wrong and we may, perhaps, 
proceed on the correctness of those 
figures. It is also made clear by the 
State that many officers belonging to the 
class of temporary Assistant Engineers 
were directly recruited before October 
1958 and some of them were promoted 
as temporary Assistant: Engineers from 
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the Subordinate Engineering Service. 
“These officers had been approved for 
temporary appointment by the Public 
Service Commission before 1958”. Like- 
wise, for the other years, particulars have 
been furnished. The Government has 
also clearly undertaken that the competi- 
tive seniority as between direct recruits 
and the temporary appgintees who have 
been regularised may have to be taken 
up later on. The State’s affidavit asserts: 

“It is also correct that in the appoint- 
ment order it was mentioned that senior- 
ity inter se and on the list of perma- 
nent Assistant Engineer of the officers 
will be determined later on,” 

28. We do not consider it right or 
necessary to fix the seniority the date of 
appointment of the various parties, as 
that is the administrative function of 
Government. Nor do we think we should 
interfere with the order of the High 
Court setting aside the seniority list of 
1969. A fresh list has anyway to be 
prepared but the more meaningful judi- 
cial exercise is to lay down the correct 
principles and guidelines, free from dis- 
criminatory infirmities and fairly in 
keeping with the extant Service Rules. 
The Rules are, we make it clear, those 
made in 1936 under the Government of 
India Act, 1919 and continued by force 
of Art. 313 of the Constitution. Changes 
wrought by orders and instructions such 
as the 1961 Memorandum cannot over- 
ride the Rules themselves but will op- 
erate subject to them in case of incon- 
sistency. Even an Administration of In- 
action Unlimited must remember that a 
systematic set of Service Rules is vital 
net only in fulfilment of its constitutional 
obligation under the proviso to Art. 309 
but also to keep the morale and to pro- 
mote contentment among the Civil Ser- 
vices by eliminating the ‘inglorious un- 
certainties about career prospects, which 
cut at the root of planned living. So we 
hope that, what with two expert com- 
mittee reports slumbering in the Secre- 
tariat cells, Government will frame rules, 
tuned to the finer notes of Art. 16 and 
other mandates and in consonance with 
the realities obtaining in this and sister 
services, after hearing affected sides as a 
stroke of fairplay and without being 
file-lopged for long. We hold that R. 23 
is the relevant mariner’s compass when 
a question of seniority arises. Deducing 
therefrom we get the further guideline 
that the order of appointment in a sub- 
stantive capacity is the significant start- 
ing point for reckoning seniority. 
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29. Substantive capacity is a flexible 
expression which cannot be frozen by 
current officialese, nor by the conditions 
that obtained in the remote past when 
the rule was framed. On the contrary, its 
meaning must be consistent with Art. 16 
and must avoid the pitfalls of arbitrariness 
and irrational injustice. So view- 
ed, we hold that the appointment need 
not necessarily be to a permanent post. 
It is sufficient even if it is to a temporary 
post of long duration. In a Department 
which had permanent posts and tem- 
porary posts of a  quasi-~permanent 
nature, there is not much to distinguish 
the quality of service as between the 
two. Patwardhan’s case, (1977) 3 SCR 
775 at pp. 793, 794, 795, 796: (AIR 1977 SC 
2051) and Chauhan’s case, (1977) 1 SCR 
1037 at p. 1057: (AIR 1977 SC 251) have 
primarily or in passing clarified the equal 
value of officiating service. 

30.7 In Patwardhan’s case, (AIR 1977 
SC 2051) Chandrachud, J. observed in the 
course of the discussion “There is no 
universal rule, either that a cadre cannot 
consist of both permanent and temporary 
employees or. that it must consist of 
both”. Later, the learned Judge observ- 
ed in the same strain: 

The fact that the permanent strength 

of the cadre was determined on the 
basis of permanent posts at any given 
time, as for example when the Bombay 
Government passed resolutions on March 
22, 1937 and April 13, 1945 cannot de- 
tract from the position that even tem- 
porary posts of Deputy Engineers were 
treated as additions, though temporary, 
to Class IV cadre. 
The Court, in that case, also held that 
confirmation cannot be the sole touch- 
stone of seniority as that will be indefen- 
sible: 

Confirmation is one of the inglorious 
uncertainties of government service de- 
pending neither on efficiency of the in- 
eumbent nor on the availability of sub- 
stantive vacancies. A glaring instance 
widely known in a part of our country is 
of a distinguished member of the judi- 
ciary who was confirmed as District 
Judge years after he was confirmed as 
a Judge of the High Court. It is on the 


record of these writ petitions that offi--. 


ciating Deputy Engineers were not con- 
firmed even though 
cies were available in which they could 
have been confirmed. It shows that 
confirmation does not have to conform to 
any set rules and whether an employee 
should be confirmed or not depends on 
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the sweet will and pleasure of the gov- 
ernment. i 

. 31. In Chauhan’s case, (AIR 1977 SC 
251) this Court observed: 


. “Seniority, normally, is measured by 
length of continuous officiating service ~ 
the actual is easily accepted as the legal.” 
Of course, an appointee to a permanent 
post acquires certain rights which one 
who fills a temporary post cannot claim, 
Nevertheless, when the post is not pure- 
ly temporary or ad hoc or of short dura- 
tion or of an adventitious nature, the 
holder of such temporary post cannot 
be degraded to the position of one wha 
by accident of circumstance or for a 
fugitive tenure occupies the temporary 
post for a fleeting term. We must make 
this distinction not only to be truthful 
to the facts of Service life but also to 
do justice to those who have otherwise 
rendered long and satisfactory work in 
the Irrigation Department. In short 
while we do make a distinction between 
permanent and temporary posts, when we 
come to the dimension of mere senior- 
ity, we whittle down the difference 
considerably. A post of short duration, 
say of a few months, is different from 
another which is terminologically tem- 
porary but is kept on for ten or more 
years under the head ‘temporary’. for 
budgetary or other technical reasons, 
Those who are appointed and hold tem- 
porary posts of the latter category are 
also members of the Service provided 
they have been appointed substantively 
to that temporary post, 


32. What, in the context, is a substan< 
tive capacity vis-a-vis an appointment to 
a post? In our view, the emphasis im- 
ported by the adjective “substantive” is 
that a thing is substantive if it is “an 
essential part or constituent or relating 
to what is essential”. (Black’s Legal Dic- 
tionary, 4th Edn. p. 1597.) We may de- 
scribe a capacity as substantive if it has 
“independent existence” or is of "con~ 
siderable amount or quantity”. What is 
independent in a substantial measure 
may reasonably be described as sub- 
stantive. Therefore, when a post is 
.- „ yacant, however designated in officialese, 
‘the capacity in which the person holds 
the post’ has to be ascertained by the 
‘ State. Substantive capacity refers to the 
capacity in which a person holds the 
\post and not necessarily to the nature or 
character of the post. To approximate 
to the official diction used in this con- 
nection, we may well say that a person 
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is said to hold a‘ post in a substantive 
capacity when he holds it for an indefi- 
nite period especially of long duration in 
contradistinction to a person who holds}: 
it for a definite or temporary period or 
holds it on probation subject to confirma- 
tion, 

33. Once we understand ‘substantive 
Capacity’ in the above sense, we may b 
able to rationalise the situation, If the 
appointment is to a post and the capa- 
city in which the appointment is made! 
is of indefinite duration, if the Publie Ser- 
vice Commission has been consulted and 
has approved, if the tests prescribed 
have been taken and passed, if probation 
has been prescribed and has been ap- 
proved, one may well say that the post 
was held by the incumbent in a substan- 
tial capacity. 

34. Government will ascertain from 
this angle whether the capacity in which 
posts have been held was substantive or 
temporary. If it is not, the further point 
to notice is as to whether the appoint- 
ments are regular and not in violation 
of any rule, whether the Public Service 
Commission’s approval has been obtain- 
ed and whether probation, medical fitness 
etc, are complete. Once these formali- 
ties are complete, the incumbents can 
be taken as holding posts in substantive 
capacities and the entire officiating ser- 
vice can be considered for seniority. For 
other purposes they may remain tem- 
porary. It may well be that another in- 
terpretation may make R. 23 vulnerable, 
Tf a public servant serves for a decade 
with distinction in a post known to be 
not a casual vacancy but a regular post, 
experimentally or otherwise kept as 
tempcrary under the time honoured classi- 
fication, can it be that his long officiation 
turns to ashes like a Dead Sea fruit 
because of a label and his counterpart 
equal in all functional respects but with 
ten years less of service steals a march 
over him because his recruitment is to a 
permanent vacancy? We cannot anath- 
ematize officiation ‘unless there are reason- 
able differentiations and limitations. 

35. We take the view that the G. O. of 
December,- 1961, in so far as it fixes the 
proportion of permanent vacancies to be 
filled from the various sources, has statu- 
tory force being under Rule 6. So much 
so, the various groups can claim perma- 
nency only in terms of that proportion, 
although not being holder of a permanent 
post neither .debars membership of the 
Service nor earning the benefit of officiats 
ing. service for purposes of seniority. 
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36. The normal. rule .consistent -witb 


equity is that officiating service, even be- 
fore confirmation in service has relevancy 
to seniority if eventually no infirmities in 
the way of confirmation exists. We see 
nothing in the scheme of the Rules con- 
trary to that principle. Therefore, the 
point from which service has to be count- 
ed is the commencement of the officiating 
service of the Assistant Engineers who 
might not have secured permanent ap- 
pointments in the beginning and in that 
sense may still be temporary, but who, 
for all other purposes, have been regula- 
ised and are fittobe absorbed into per- 
anent posts as and when they are vacant, 
` 37, We, therefore, direct that a senior- 
ity list be prepared in the light of the 
principles laid down by us, It is not for 
the court to find out how many among 
the temporary Assistant Engineers are 
eligible for permanency, how many have 
cleared all the requirements regarding 
regular appointments even in temporary 
vacancies — in short, how many must be 
deemed to have been appointed in a sub- 
stantive vacancy though temporary. That 
will be worked out by the State in the 
light of what we have laid dawn. We do 
not agree with the High Court in the 
partly misleading reasoning it has adopt- 
ed, but do concur in the conclusion that 
the seniority list deserves to be set aside, 
We do so in partial allowance of the ap- 
peal. Parties will be ‘heard’ by Govern- 
ment through written or oral representa- 
tions as it chooses, when it prepares a 
seniority list but the principles we have 
put down shall govern. The parties will 

bear their costs throughout. 
Order accordingly. 
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-.. (A) Gujarat Panchayats Act (6 of 1962), 
Sec. 203 — Whether Panchayat service 
constituted under the Act is a cvil 
service of the State, 


The true test for determination of the 
question whether a person is holding: a 
civil post or is a member of the civil ser- 
vice is the existence ofarelationship of 
master and servant between the State and 
the person holding a post under it and 
that the existence of such relationship 
was dependent upon the right of the 
State to select and appoint the holder of 
the post, its right to suspend and dismiss 
him, its right to control the manner and 
method of his doing the work and the 
payment by it of his wages and re- 
muneration. The relationship of master 
and servant may be established by the 
presence of all or some of the factors re- 
ferred to above in conjunction with other 


circumstances. AIR 1967 SC 884, Rel. on. 


(Para 15) 


Section 203 (1) of the Panchayats Act 
provides that there shall be constituted a 
Panchayat Service in connection with the 
affairs of Panchayats i. e. gram and nagar 
panchayat, taluka panchayat and district 
panchayat for.the purpose of bringing 
about uniform scales of pay and uniform 
conditions of service of the persons em- 
ployed in the discharge of functions and 
duties of Panchayats. The Panchayat Ser- 
vice contemplated under Section 203 is a 
single service for the whole State and it 
is not a collection of distinct and separate 
services of each individual Panchayat. 
Section 206 authorises the State Govern- 
ment to pool together four classes of 
persons mentioned therein who originally 
belonged to four different sources and to 
allocate them to the Panchayat Service 
and one class of such persons are those 
who belong to the State Service. Unless 
the Panchayat Service is held to be a 
a State Service, inclusion of officers and 
servants in the State service will be un- 
constitutional. Entry 41 of List II of the 
Seventh Schedule to the Constitution re- 
fers to State Public Services suggesting 
that there can be more than one State 
Public Service under the State. The 
Panchayat Service is constituted by the 
Panchayats Act and the State Govern- 
ment is empowered to make orders and 
rules regarding its organisation and 
management. It is true that in Section 203 
it is stated that the Panchayat Service 
shall be distinct from the State Service. 
Having regard to the broad features of the 


... Panchayat Service, the said declaration 


x 
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appears to have been made only to dis- 
finguish the Panchayat Service from 
other services of the State attached to the 
several departments which are under the 
direct control of the State Government, 
Merely because the panchayats are de- 
clared to be body corporate, it cannot be 
said that any of the persons working 
under them cannot be considered as 
members of a civil service under a State. 
The Panchayats constituted under the 
Panchayats Act derive their authority 
from the statute and are under the con- 
trol of the State Govt. They form part of 
the local  self-Government organisa- 
tion which the State Government is 
under an obligation to foster under Art. 40 
of the Constitution. The Panchayat Ser- 
vice constituted under Section 203 of the 
Panchayats Act has all the characteristics 
of a Civil Service of the State. Thus the 
Panchayat Service constituted under the 
Panchayats Act is a civil service of the 
State of Gujarat. (1967) 8 Guj LR 833, 
Rel. on. C. A. Nos. 24 and 25 of 1968, 
D/- 20-12-1968 (SC) Dist. 

(Paras 21, 22, 25) 


(B) Gujarat Panchayats Act (6 of 1962), 
Ss. 203, 206 — Whether under the un- 
amended Act there was common cen- 
tralised Panchayat service. 


The provisions contained in Section 206 
and the provisions in sub-sections (2), 
(2A), (3) and (4) of Section 203 clearly 
establish that the Panchayat Service con- 
stituted under Section 203 can only be a 
centralized service and recruitment of 
candidates to be made under Section 210 
by the Gujarat Panchayat Service Selec- 
tion Board can only be to that centralized 
service. The division of the Panchayat 
’ Service into district cadre, taluka cadre 
and local cadre does not affect - the inte- 
grity of the Panchayat Service. It con- 
tinues to be a single service notwithstand- 
ing such division. When the Panchayat 
Service is a Statewide service, it has 
necessarily to be held that it is a common 
centralised service. (Para 24) 
Cases Referred : Chronological Paras 


AIR 1977 SC 1677: (1977) 3 SCR 678: 
1977 Lab IC 908 15 
AIR 1971 SC 191 : (1971) 2 SCR 831 21 
(1968) Civil Appeals Nos. 24 and 25 of 
1968, D/- 20-12-1968 (SC), Jalgaon Zilla 
Parishad v. Duman Govind 2 
AIR 1967 SC 884 : (1957) 1 SCR 679 14 
(1967) 8 Gui LR 833 9. 10, 22 
Mr. V. M. Tarkunde, Sr. Advocate (M/s. 
Niranjan Mehta, P. H. Parekh, C. B. 
Singh and M. Mudgal, Advocates with 
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him), for Petitioners in W. P.s and Re- 
spondent Nos. 1-3 and 5 in C. A. No, 359 
of 1978; Mr. D. V. Patel, Sr. Advocate 
(M/s. R. H. Dhebar, M. N. Shroff and 
G. A. Shah, Advocates with him), for Ap- 
pellants in C. A. No. 359 and R. Nos. 1-2 
in Writ Petns.; Mr. Niranjan Mehta, Ad- 
vocate, Mr. Vimal Dave and Miss Kailash 
Mehta, Advocates, for Applicant Inter- 
vener in Writ Petn. 


VENKATARAMIAH, J. :— The State of 
Gujarat and the Development Commis- 
sioner of the State of Gujarat have filed 
Civil Appeal No. 359 of 1978 under Arti- 
cle 136 of the Constitution against the 
judgment dated January 28, 1977 passed 
in Special Civil Application No, 309 of 
1975 on the file of the High Court of 
Gujarat. The respondents Nos. 1 to 5 in 
the above appeal were the petitioners in 
the aforesaid Special Civil Application. 
They had filed the said application with 
the leave of the High Court in a repre- 
sentative capacity for and on behalf of 

«themselves and other officers and servants 
who were originally in the employment 
of several municipalities which had been 
constituted under the Bombay District 
Municipal Act, 1901 (hereinafter referred 
to as ‘the Municipal Act’) and who were 
working as the employees under gram 
panchayats or nagar panchayats which 
were established in the place of the 
municipalities referred to above under 
the provisions of the Gujarat Panchayats 
Act, 1961 (Gujarat Act No. VI of 1962) 
(hereinafter referred to as ‘the 
Panchayats Act’) under Article 226 of the 
Constitution requesting the High Court 
to issue an appropriate writ, order or 
direction to the State of Gujarat and 
others who had been impleaded as re- 
spondents therein directing them (i) to 
pass orders regarding the appointment of 
the persons for and on whose behalf the 
said application had been filed in equiva- 
fent posts in the Panchayat Service of the 
State Govt., fixation of their senior- 
ity and pay scales and allowances in the 
equivalent posts with retrospective effect 
and payment to them of the difference in 
salary and allowances to which they 
would become entitled on such fixation of 
salary and allowances payable to them, 
(ii) to frame rules providing for promo- 
tional avenues to them in the Panchayat 
Service as also in the State Service and 
(iii) to extend to them the benefits flow- 
ing from the pay revisions ordered by the 
State Government on the basis of the re- 
commendations of the first Pay Commis- 
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sion (Sarela Commission) and the second 
Pay Commission (Desai Commission) re- 
trospectively. They also prayed for cer- 
tain incidental reliefs, ` 


2. Writ Petitions Nos. 4266 to 4270 of 
1978 were filed by them before this Court 
under Article 32 of the Constitution in a 


representative capacity with the leave of 


this Court requesting the Court to declare 
the Gujarat Panchayats (Amendment) 
Ordinance, 1978 (hereinafter referred te 
as ‘the Ordinance’) as unconstitutional, 
void and of no effect and to grant them 
such reliefs as may be permissible conse- 
quent upon such declaration. After the 
above writ petitions were filed, the Ordi- 
nance was repealed and replaced by the 
Gujarat Panchayats (Third Amendment) 
Act, 1978 (Gujarat Act No. 28 of 1978) 
(hereinafter referred to as ‘the Amending 
Act’). Thereafter the petitioners prayed 
for an amendment of the writ petitions 
requesting the Court to permit them to 
question the validity of the Amending 
Act in so far as it adversely affected them. 
Their prayer was accordingly granted. 
The writ petitions are contested by the 
State Government, 


3. For purposes of convenience, re- 
spondents Nos, 1 to 5 in Civil Appeal No, 
359 of 1978 who are also petitioners in the 
writ petitions Nos. 4266 to 4270 of 1978 
are hereafter referred to as the peti- 
tioners, i 


4. Before the Panchayats Act was 
enacted there existed in the State of 
Gujarat a number of municipalities con- 
stituted under the Municipal Act and tha 
petitioners and those whom they repre- 
sent in these proceedings by virtue of the 
Teave granted to them to prosecute these 
proceedings in a representative capacity 
were employees of such municipalities. . 


5. The Panchayats Act was enacted for 
the purpose of consolidating and amend- 
ing the law relating to village panchayats 
and district local boards in the State of 
Gujarat with a view to reorganise the ad- 
ministration pertaining to the local Gov- 
ernment in furtherarice of the object of 
democratic decentralisation of powers in 
favour of different classes of panchayats, 
It provided for the establishment of 
panchayats of different tiers viz. a gram 
panchayat for each gram, a nagar 
-panchayat for each nagar, a taluka 
panchayat for each taluka and a district 
panchayat for a district. Section 9 of the 
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Panchayats Act empowered the State 
Government to declare any local area 
comprising a revenue village or a group 
of revenue villages or hamlets forming 
part of a revenue village or such other 
administrative unit or part thereof to be 
a nagar, if the population of such local 
area exceeded 10,000 but did not exceed 
20,000 and to be a gram, if the population 
of such local area did not exceed 10,000 
by issuing a notification in the Official 
Gazette to that effect. Section 307 of the 
Panchayats Act provided that where any 
local area was declared to be a gram or 
nagar under Saction 9 and, immediately 
before such declaration, the local area 
was co-extensive with the limits of a 
municipal district or a municipal borough 
or included an area comprising a muni- 
cipal district or municipal borough as 
well as any other area, then with effect 
from the date on which such local area 
was so declared to be a gram or nagar, 
the consequences mentioned therein 
would ensue notwithstanding anything 
in the relevant municipal law. Two of 
the consequences which flowed from 
such a declaration were that the muni- 
cipality functioning in such a local area 
or part thereof would cease to exist and 
all officers and servants in the employ 
of the municipality immediately before 
the said date would become officers and 
servants of the interim panchayat under 
the Panchayats Act and shall until other 
provision was made in accordance with 
the provisions thereof would receive 
salaries and allowances and be subject 
to the conditions of service to which they 
were entitled or subject on such date. 
Section 308 of the Panchayats Act re- 
quired the District Development Officer 
to take steps to hold election for a new 
gram panchayat or nagar panchayat, as 
the case may be, within a period not ex- 
ceeding one year from the date on 
which the interim panchayat came into 
existence. Chapter XI in which Sections 
203 to 211 of the Panchayats Act are in- 
cluded sets out provisions relating to 
services. Section 203 of the Panchayats 
Act prior to the promulgation of the 
Ordinance read as follows :— 


"903, (1) For the purpose of bringing 
about uniform scales of pay and uniform 
conditions of service for persons employ- 
ed in the discharge of functions and 
duties of panchayats, there shall be eon- 
stituted a Panchayat Service in connec- 
tion with the affairs of Panchayats, Such 
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Service. 


(2) The Panchayat Service shall con- 
sist of such classes, cadres and 


posts and the initial strength of officers: 


and servants in each such class and 
cadre shall be such, as the State Gov- 
ernment may by order from time to 
time determine: 

Provided that nothing in this sub-sec- 
tion shall prevent a district panchayat 
from altering, with the previous appro- 
val of the State Government, any class, 
cadre or number of posts so determined 
by the State Government. 

(2A) (a) The cadres referred to in sub- 
section (2) may consist of district cadres, 
taluka cadres and local cadres. 

(b) A servant belonging to a district 
cadre shall be liable to be posted whether 
by promotion or transfer to any post in 
any taluka in the district. 


(c) A servant belonging to a taluka 
cadre shall be liable to be posted, whe- 
ther by promotion or transfer to any post 
in any gram or nagar in the same taluka. 

(d) A servant belonging to a local 
cadre shall be liable to be posted whe- 
ther by promotion or transfer to any 
post in the same gram or, as the case 
may be, nagar. 


(2B) In addition to the posts in the 


cadres referred to in sub-section (2A), a. 


panchayat may have such other posts of 
such classes as the State Government 
may by general or special order deter- 
mine. Such posts shall be called “de- 
putation posts” and shall be filled in ac- 
cordance with the provisions of S. 207. 


(3) Subject to the provisions of this 
Act, the State Government may make 
rules regulating the mode of recruitment 
either by holding examinations or other- 
wise and conditions of service of persons 
appointed to the panchayat service and 
the powers in respect of appointments, 
transfers and promotions of officers and 
servants in the Panchayat Service and 
disciplinary action against any such offi- 
cers or servants. 

(4) Rules made under sub-section (3) 
shall in particular contain— 


(a) a provision entitling servants of 
such cadres in the Panchayat Service to 
Promotion to such cadres in the State 
Service as may be prescribed. 


(b) a provision ‘specifying the classes 
of posts recruitment to which shall be 
made through. the District- Panchayat. 


{ 
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Service Selection Committee and the. 
classes of posts, recruitment to which, 
shall be made by the Gujarat Panchayat | 
Service Selection Board, and 


(c) a provision regarding the percen- 
tage of vacancies to be reserved for the. 
members of Scheduled Castes, Scheduled . 
Tribes and other backward classes in the- 
Panchayat Service. 

(5) Such rules may provide for inter- 
district transfer of servants belonging to 
the panchayat service and the circum- 
stances in which and the conditions sub- 
ject to which such transfers may be 
made.” 


6. Section 205 of the Panchayats Act 
states that subject to any rules made 
ander S. 203, appointments to the Pan- 
chayat Service shall be made (i) by direct 
recruitment, (ii) by promotion and (iii) 
by transfer of members of the State Ser- 
vice to the Panchayat Service. Section 
206 of the Panchayats Act before tha 
Amending Act was passed empowered 
the State Government by a general or 
special order to allocate to the Panchayat 
Service (i) such number of officers and 
servants out of the staff allotted or trans- 
ferred to a panchayant under Sections 
157, 158 and 325 as it may deem fit, (ii) 
all officers and servants of the munici- 
palities dissolved under Section 307, (iii) 
all officers and servants in the service of 
district local boards and district school 
boards immediately before their dissolu- 
fion under the Panchayats Act and trans- 
ferred to the panchayats under Sections 
155 and 326 and (iv) such other officers 
and servants employed in the State ser- 
vice as may be necessary to enable the 
panchayats to discharge efficiently their 
functions and duties under the Pan- 
chayats Act. Section 210 of the Pan- 
chayats Act provides for the establish- 
ment of a Gujarat Panchayat Service 
Selection Board for the purpose of re- 
cruitment of candidates to the several 
posts in the Panchayat Service. 


7. The provisions contained in Chap- 
ter XI of the Panchayat Act may be 
summarised thus: Section 203 of the 
Panchayats Act provides for the constitu- 
tion of a Panchayat Service which shall .- 
be distinct from the State Service. The . 
State Government is authorised to deter- 
mine by orders issued from time to time 
cadres and posts in 
the Panchayat Service and the initial | 
strength of the officers and servants in — 
each such class and cadre.’ The Pancha- 
-yat Service may consist of district cadres, ~ 
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taluka cadres and. local cadres. A 
vant belonging to a district 


or transfer to any post in any taluka in 
the district, a servant belonging to a 
taluka cadre is liable to be posted simi- 
larly to any post in any gram or nagar in 
the same taluka and a servant belonging 
to local cadre may similarly be posted 
in the same gram or, as the case may be, 
nagar. The Panchayat Service may also 
consist of certain posts designated as 
deputation posts, which may be filled in 
accordance with the provisions of Sec- 
tion 207. The State Government is em- 
powered to make rules regulating the 
mode of recruitment and conditions of 
service of persons appointed to the Pan- 
ehayat Service and’ the powers in respect 
of appointments, transfers and promo- 
tions of officers and servants in the Pan- 


chayat Service and disciplinary action. 
servants. . 


against any such officers or 
Sub-section (4) of Section 203 of the 
Panchayats Act provides that rules may 
be made under sub-section (3) thereof 
containing provisions entitling servants 


ef such cadres in the Panchayat Service | 


to promotion to such cadres in the State 
Service as may be prescribed. We have 
noticed earlier that under Section 206 of 
the Panchayats Act, it is open to the 
State Government to allocate to the Pan- 
chayat Service such number of officers 
and servants out of the staff allotted or 
transferred to a panchayat under Sec- 
tions 157, 158 and 325 as it may deem 
fit. Section 157 of the Panchayats Act 
provides that notwithstanding anything 
contained in any law for the time being 
in force, the State Government may, sub- 


ject to such conditions as it may think. 
fit to impose, transfer by an order pub- 


lished in the Official Gazette to a dis- 
trict panchayat any such powers, func- 
tions and duties relating to any matter 
as are exercised or performed by the 
State Government or any officer of Gov- 
ernment under any enactment which the 
State Legislature is competent .to enact, 


or otherwise in the executive ` power of: 


the State, and appear to relate to matters 
arising within a district and to be of an 
administrative character and shall on 
such transfer, allot to the district pan- 
chayat such fund and personnel as may 


be necessary to enable the district pan- - 
chayat to exercise the power and dis- ` 
charge. the functions and duties so trans- 
ferred. Sub-section (2) of Section 157 .. 
sets out some of the departments whose. ., 
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powers, functions and duties that. may be` 
transferred under Section 157 (1). Sec- 
tion 158 of the Panchayats Act provides 
that any functions and duties relating to’ 
any of the matters specified in the Pan- 
chayat Functions List performed before - 
the commencement of that section by the 
State Government through its officers 
within a gram, nagar, taluka or district 
shall, subject to such exceptions as the 
State Government may by order in writ- . 
ing specify, be transferred to the district 
panchayat together with the funds pro- 
vided, and the staff employed therefor. 
By Section 325 of the Panchayats Act, 
the Bombay Village Panchayats Act, 1958 
was repealed and all officers and servants 
in the employ of the old village pan- 
chayats. immediately before the said date 
became the officers and servants of the 
new gram panchayats established under 
the Panchayats Act. 


8. We shall now briefly refer to some 
of the steps taken under the Panchayats 
Act after it came into force on June 15, 
1962 in the State of Gujarat except in 
Kutch area and the district of Dangs. 
On March 4, 1963 by an order made by 
the State Government, the areas which 
were within the jurisdiction of the 
several municipalities constituted under 
the Municipal Act were declared to be. 
gram or nagar, as the case may be. On 
April 1, 1963, Sections 203 to 205 of the 
Panchayats Act were brought into opera- 
tion. On March 26, 1963, the State Gov- 
ernment entrusted some of its functions 
relating to recovery of land revenue etc. 
to the nagar and gram panchayats with ' 
effect from April 15, 1963. On August 1, 
1963 by a notification issued under Sec- 
tion 149 of the Panchayats Act, the State 
Government delegated some of its powers 
under the Land Revenue Code and rules 
made thereunder to the gram and nagar 
panchayats, On July 13, 1964, the Guja- 
rat Panchayat Service (Conduct) Rules, 
1964 promulgated under Section 203 of 
the Panchayats Act came into force. On 
July 16, 1964, the Gujarat Service (Dis- 
cipline and Appeal) Rules, 1964 came into . 
force. On November 11, 1965, the Guja- 


` rat, Panchayat: Service (Absorption, Seni- 


ority, Pay & Allowances) Rules were 
promulgated. On October 16, 1968, the 
Guiarat Panchayat Service (Transfer of 
Servants) Rules, 1968 were promulgated. 
The Gujarat Panchayat Service (Promo-' 
Rules, 


: 1974 were issued on September 16, 1974. 
: The Gujarat Panchayat Service. (Pension) `: 
issued. on January 9,.. - 


Rules, :1976. were 
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1976. The State Government passed an 
order under sub-section (2) of Section 203 
of the Panchayats Act on January 2, 1967 
directing that the Panchayat Service 
shall consist of district cadre, taluka 
cadre and local cadre and specified the 
posts which were to belong to each of 
such cadres in the Schedule appended to 
the said order. In Part III of the Sche- 
dule to that Order, the posts belonging 
to the local cadre with which we are 
concerned in these cases were specified. 
It is stated that by certain administrative 
orders the State Government had also 
undertaken the liability of reimbursing 
the panchayats, either wholly or in part 
in respect of the remuneration paid by 
them to the specified staff even though 
under Sectio:. 204 of the Panchayats Act, 
the expenditure towards pay, allowances 
etc. of officers and servants in Pancha- 
yat Service should be met out of Pan- 
chayat funds, 


9. Although thé abovementioned and 
some other steps were taken by the 
State Government under the Panchayats 
Act providing for the constitution of the 
Panchayat Service, the State Govern- 
ment did not make any order regarding 
the equation of posts of the staff in the 
local cadre and fixation of their pay scale 
til] 1975 notwithstanding 
repeated representations were made by 
the ex-municipal employees and others 
who were included in the local cadre, 
The State Government also failed to ex- 
tend to the staff borne on the local cadre 
of the Panchayat Service the benefit of 
revisions of pay scales and other allow- 
ances which were made on the basis of 
the recommendations of the first Pay 
Commission (Sarela Commission) and of 
the second Pay Commission (Desai Com- 
mission). The State Government also 


did not make any rules prescribing the. 


promotional avenues for the staff borne 
on the local cadre of the Panchayat Ser- 
vice. The petitioners, therefore, filed the 
Special Civil Application No. 309 of 1975 
on the file of the High Court of Gujarat 
out of which the above appeal arises 
under Article 226 of the Constitution for 
several reliefs, referred to above. The 
said application was resisted by the State 
of Gujarat and the Development Com- 
missioner whe had been impleaded as the 
respondents. The contentions urged by 
the petitioners before the High Court 
among others were that the Panchayat 
Service was as much a service under the 
State as any other State Civil Service; 
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that the State Government had failed to 
discharge its statutory duties in relation 
to the members of the staff included in 
the local cadre of the Panchayat .Service 
and that the denial of benefits similar to 
those extended tọ other members of the 
State Civil Service on the basis of the 
reports of the two Pay Commissions to 
them amounted to hostile discrimination. 
The principal contention urged on behalf 
of the State Government was that the 
members of the Panchayat Service were 
not Government servants and, therefore, 
could not claim the reliefs prayed for by 
them. In support of the above conten- 
tion, reliance was placed by the State 
Government on Section 203 (1) of the 
Panchayats Act which stated that the 
Panchayat Service was distinct from the 
State Service. It should be mentioned 
here that the question whether the Pan- 
chayat Service constituted under the 
Panchayats Act was a Civil Service under 
the State Government or not arose for 
consideration before the High Court of 
Gujarat in GQ L. Shukla v. 
The State of Gujarat (1967) 8 Guf LR 
833. That was a case in which somc of 
the employees of the State Government 
working in the Public Works Department 
questioned the constitutional validity of 
a notification issued by the State Govern- 
ment transferring certain functions of 
the Public Works Department to the 
panchayats and transferring some of the 
officers and servants working in that de~- 
partment to the Panchayat Service. The 
petitioners therein who had been allotted 
to the Panchayat Service under that 
order contended that the notification was 
violative of Articles 14, 310 and 311 of 
the Constitution on the ground that by 
virtue of the impugned notification, they 
had been removed from the service of 
the State Government against their will 
and in violation of their rights under 
the Constitution. The High Court dis~- 
missed the petition holding that they 
had not ceased to be Government ser- 
vants by reason of the allocation of their 
services to the Panchayat Service 
Bhagwati, J. (as he then was) observed 
in the course of the said decision at 
page 845 thus: 


. "When an order of allocation is made 
under Section 206, the Government ser- 
vant who is allocated does not cease to 
be a State servant and become a servant 
of the panchayat. There is no termina- 
tion of his service as a State servant and 
the only effect of the order of allocation 
is that whereas, prior to the order of 


ia 
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allocation, he was a member of one civil 
service of the State, namely, the State 
service, he is now, after the order of 
allocation, a member of another civil ser- 
vice of the State, namely, the panchayat 
service. He is merely transferred from 
one civil service of the State to another. 
The Panchayat Service contemplated 
under the Act is as much a civil service 
of the State as the State service. The 
Legislature by enacting the Act provided 
for the establishment of the Panchayat 
Organization of the State and for the eff- 
cient administration of the Panchayat 
Organization, particularly in view of the 
fact that a large part of the service per- 
sonnel would be drawn from different 
sources and would, therefore, be hetero- 
geneous in composition with widely dif- 
fering scales of pay and conditions of ser- 
vice, the Legislature felt that it would 
be desirable to have a separate civil ser- 
vice of persons employed in the dis- 
charge of functions and duties of pan- 
chayats with uniform scales of pay and 
- wniform conditions of service and, there- 
fore, with that end in view the Legisla- 
ture provided for constitution of the 
panchayat service. All the provisions of 
the Act relating to the panchayat service 
point unmistakably and inevitably to one 
and only one conclusion, namely, that 
the panchayat service is one single ser- 
vice with the State as the master.” 


10. Following the decision. in Shukla’s 
case ( (19¢7) 8 Gui LR 833) (supra) the 
High Court held in the case out of which 
this appeal arises that the petitioners 
herein who belonged to the local cadre 
were Government servants and directed 
the State Government (i) to issue suit- 
able orders in so far as the members in- 
cluded in the local cadre were concerned 
regarding the equivalence of posts, fixa- 
tion of pay scales for such posts, fixa- 
tion of the petitioners and the persons 
whom they represent at an appropriate 
stage in such pay scales and other in- 
cidental matters and to give effect to 
such orders from the date of allocation 
of the petitioners and others whom they 
represent to the Panchayat Service, that 
is to say, from February 11, 1969, (ii) to 
fix their initial pay scales and allowances 
and to revise them in accordance with 
the orders passed by the State Govern- 
ment in the case of other Government 
employees on the basis of the first Pay 
Commission (Sarela Commission) and of 
the second Pay Commission (Desai Com- 
mission) with effect from the dates on 
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which similar benefits were extended to 
other State Civil Services and (iii) to 
consider the question of making suitable 
provisions in the appropriate rules pro- 
viding for promotion of members of the 
local cadre who were formerly the em- 
ployees of the municipalities. Aggrieved 
by the directions issued by the High 
Court, the State Government and the De- 
velopment Commissioner have filed this 
appeal. 


11. During the pendency of the above 
appeal, as stated above, the Ordinance 
was issued by the Governor of Gujarat 
amending some of the provisions of the 
Panchayats Act and the said Ordinance 
was replaced by the Amending Act. As 
fhe petitioners felt that their interests 
were adversely affected by the Ordinance 


and the Amending Act, they filed the 
writ petitions referred to above. 
12, Although several questions arise 


for consideration in the above appeal, at 
this stage we propose to deal with only 
the following two contentions as per 
orders passed by the Court on July 24, 
1980 :— 


“(1) Whether the Panchayat Service 
was a Civil Service of the State and 

(2) Whether under the unamended 
Act, there was a common centralized 
Panchayat Service ?” 


13. It is well-known that in India 
experiment in administration of local 
self Government had been going on for 
well over a century in almost all British 
Indian provinces and many princely 
States that were in existence before the 
commencement of the Constitution. 
There were laws having local operation 
ander which different kinds of local self- 
Government bodies were constituted to 
enable persons living in different local 
areas to participate in the administration 
of such local areas in so far as functions 
that were delegated to them by law. All 
those-laws continued to be in force even 
after the commencement of the Constitu- 
tion. Some of them have since been re- 
pealed and replaced by new laws. Muni- 
cipal corporations, city municipalities, 
town municipalites, municipal boroughs, 
zilla parishads, taluka 
development boards, town panchayats, 
village panchayats, sanitary boards and 
town area committees were some of the 
different kinds of local bodies which 
were constituted under the said laws and 
the management of their affairs was 
entrusted subject to the control of the 
State Government to elected bodies. 
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Each one of them was treated as a body 
corporate. In so far as the staffing pat- 
tern of these bodies was concerned, there 
were at least three classes of persons 
working under them. Officers holding 
high administrative posts such as com- 
missioners of corporations, deputy com- 
missioners of corporations, municipal 
health officers, municipal educational offi- 
cers, district development officers and 
chief executive officers of district boards 
were usually drawn from the ranks of 
the provincial or the State Services and 
they were deputed to the various bodies 
to discharge functions which were either 
statutory or non-statutory. Even though 
they drew their salary and allowances 
from the local bodies to which they were 
deputed, they still retained their. identity 
as officers of the State Civil Service and 
their services were Jiable to be with- 
drawn by the State Government at any 
time it pleased. There was a second class 
of officers like chief executive officers of 
town municipalities who were officers be- 
longing to the provincial or State local 
self-Government Service and who were 
liable to be transferred from one local 
body to another. There was a third class 
of officers and servants of the local 
bodies who were appointed by them and 
who were for all intents and purposes 
the employees of the local bodies by 
which they were appointed. They could 
not be transferred from one local body 
to another. The foregoing shows that in 
the case of persons borne on the State 
Civil Service or the Provincial local self- 
Government Service, the fact that they 
were for the time being working under a 
local body and were in receipt of salary 
and allowances from them did not 
militate against their status as members 
of the Service from which they were 
drawn. That was so because even when 
they were functioning under local bodies, 
they were engaged in discharge- 
ing duties and functions which legitima- 
tely belonged to the State Government 
but which had been transferred to the 


local bodies with the intention of 
decentralizing administrative functions 
and of fostering democratic ideals 


amongst the people. 


14. The first question is whether the 
Panchayat Service constituted under the 
Panchayats Act is a civil-service of the 
State. The expressians ‘civil service’ or 
‘civil post’? are not formally defined. En- 
try 70 of List I of the Seventh Schedule 
to the Constitution refers to Union Pub- 
lic Services and All India Services, and 
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Entry 41 of List II- of that Schedule re- . 
fers to State Public Services. Part: XIV- 
of the Constitution deals with services 
under the Union and the States. In 
Article 309 of the Constitution, we find 
reference to persons appointed to publie 
services and posts in connection with the 
affairs of the Union or of any State, 
Article 310 of the Constitution distingui- 
shes the defence service from the civil 
service when it refers to members of a 
‘defence service or of a civil service’, 
But all persons who are members of a 
defence service or of a civil service of 
the Union or of an all-India service or 
persons who hold any post connected 
with defence or any civil post under the 
Union are treated as persons serving the 
Union and every person who is a mem- 
ber of the civil service of a State or 
holds any civil post under a State is 
treated as a person serving a State. The 
factors which govern the determination 
of the question whether a person holds 
a civil post or is a member of civil ser- 
vice were considered by a Constitution 
Bench of this Court in State of Assam 
v. Kanak Chandra Dutta (1967) 1 
SCR 679: (AIR 1967 SC 884) and 
Bachawat, J. speaking for the Bench ob- 
served thus :— 


“There is no formal definition of ‘post” 
and ‘civil post’. The sense in which they 
are used in the Services Chapter of Part 
XIV of the Constitution is indicated by 
their context and setting. A civil post 
is distinguished in Art. 310 from a post ` 
connected with defence; it is a post on 
the civil as distinguished from the de- 
fence side of the administration, an em- 
ployment in a civil capacity under the 
Union or a State. See marginal note to 
Art, 311. In Art. 311, a member of a 
civil service of the Union or an all-India 
service or a civil service of a State is 
mentioned separately, and a civil post 
means a post not connected with defence 
outside the regular civil services, A post 
is a service or employment. A person 
holding a post under‘a State is a person 
serving or employed under the State. 
See the marginal notes to Arts. 309, 310 
and 311. The heading and the sub- 
heading of Part XIV and Chapter I em- 
phasise the element of service. There is 
a relationship of master and servant be- 
tween the State and a person holding a 
post under it. The existence of this re- 
lationship is indicated by the State’s 
right to select and appoint the holder of 
the post, its right to suspend and dismiss 
him, its right to control the manner and - 
















method of his doing the work and the 
payment by it of his wages or remunera- 
ion. A relationship of master and ser- 
vant may be established by the presence 
of all or some of these indicia in con- 
function with other circumstances and it 
is a question of fact in each case whether 
there is such a relation between 
State and the alleged holder of a post.” 
According to the above decision, 
the true test for determination of the 
question whether a person is holding a 
civil post or is a member of the civil 
service is the existence of a relationship 
of master and servant between the State 
and the person holding a post under it 
and that the existence of such relation- 
hip is dependent upon the right of the 
State to select and appoint the holder 
of the post, its right to suspend and dis- 
miss him, its right to control the manner 
and method of his doing the work and 
the payment by it of his wage and re- 
muneration. It further held that the 
relationship of master and servant may 
be established by the presence of all or 
some of the factors referred to above in 
conjunction with other circumstances, 
Applying these tests, this Court held 
that a Mauzadar in the Assam Valley 
who was engaged in the work of collec- 
tion of land revenue and other Govern- 
ment dues and in the performance of 
certain other special duties was a person 
holding a civil post under the State, Fol- 
lowing the above decision in Superinten- 
dent of Post Offices ete. ete. v. P. K. 
Rajamma (1977) 3 SCR 678: (AIR 1977 SC 
1677) this Court held that persons who 
were working as extra departmental 
agents of the Posts and Telegraphs De- 
partment were persons holding civil 
posts. 

16. Section 102 of the Panchayats Act 
before it was amended by the Amending 
Act read as follows :— 


"102, (1) Subject to the provisions of 
this Act and the rules made thereunder— 

(a) there shall be a Secretary for 
every gram panchayat and nagar pan- 
chayat who shall be appointed in accor- 
dance with the rules; 


(b) a gram panchayat or as the case 
may be, nagar panchayat shall have such 
other servants as may be determined 
under Section 203. Such servants shall 
be appointed by such authority and their 
conditions of service shall þe such as 
may be preseribed:......... a 

17. Section 122 of the Papaya Act 
Teads, 
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- “122. Subject to the provisions of this 
Act and the rules made thereunder— 


(1) there shall’ be a Secretary for 
every taluka panchayat, 


(2) the Taluka Development Officer 
who shall be an officer belonging to the 
State Service and posted under the pan- 
chayats, shall be the ex-officio Secretary 
of the panchayat. 

(3) a taluka panchayat shall have 

‘such other officers and servants as may 
be determined under Section 203. Such 
officers and servants shall be appointed 
by such authority and their conditions 
of service shall be such as may be pre- 
scribed. The officers and servants so 
appointed shall in the discharge of their 
functions and duties exercise such powers 
as may be conferred on them by the pan- 
chayat, subject to rules, if any, made in 
this behalf.” 

18, Clause (c) of sub-section (2) of 
Section 123 of the Panchayats Act au- 
thorises the Taluka Development Officer 
to appoint such class of officers and ser- 
vants as may be prescribed. 

18. Section 142 of the Panchayats Act 
reads: f 

“142. Subject to the provisions of this 
Act and the rules made thereunder— 

(1) there shall be a secretary for 
every district panchayat; 

(2) (a) a District Development Officer 
posted under the panchayat, shall be ex- 
officio secretary of the panchayat; 


(3) a district panchayat shall have 
such other officers and servants as may 
be determined under Section 203. Such 
officers and servants shall be appointed 
by such authority and their conditions 
of service shall be such as may be pre- 
scribed. The officers and servants so ap- 
pointed shall in the discharge of their 
functions and duties exercise such powers 
.as may be conferred on them by the pan- 
chayat, subject to rules, if any, made 
in this behalf’, 


20. Clause (c) of sub-section (2) of 
Section 143 of the Panchayats Act em- 
powers the District Development Officer 
to appoint such class of officers and ser- 
vants as may be prescribed. 


21. It is significant that Sections 102, 
122 and 142 of the Panchayats Act pro- 
vide that the gram panchayat or the 
nagar panchayat or the taluka panchayat 
or the district panchayat, as the case may 
be, shall have such other officers and ser~ 
vants as may be determined under Sec- 
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tion 203 of the Panchayats Act and such 
officers and servants shall be appointed 
by such authority and their conditions of 
service shall be such as may be prescrib- 
ed. As mentioned earlier, Section 203 (1) 
tof the Panchayats Act provides that 
there shall be constituted a Panchayat 
Service in connection with the affairs of 
[panchayats i.e. gram and nagar pan- 
ichayat, taluka panchayat and district 
‘panchayat for the purpose of bringing 
‚about uniform scales of pay and uniform 
‘conditions of service of the persons em- 
‘ployed in the discharge of functions and 
‘duties of panchayats. It may be noted 
‘that the Panchayats Service contemplat- 
‘ed under Section 203 of the Panchayats 
‘Act is a single service for the whole 
State and it is not a collection of dis- 
tinct and separate services of each in- 
dividual panchayat. That Panchayat 
Service is a service under the State is 
lagain emphasized by Section 206 which 
lauthorises the State Government to pool 
together four classes of persons mention- 
ed therein who originally belonged to 
four different sources and to allocate 
them to the Panchayat Service and one 
class of such persons are those who be- 
long to the State Service. Unless the 
Panchayat Service is held to be a State 
service, inclusion of officers and servants 
in the State service will be unconstitu- 
tional. Sections 157 and 158 would also 
be exposed to a similar attack. (Vide State 
of Mysore v. H. Pananna Gowda (1971) 2 
CR 831: (AIR 1971 SC 191)). Itisa well- 
settled rule of construction that a court 
ought not to interpret statutory provisions 
unless compelled by their language in 
such a manner as would involve their un- 
constitutionality because the legislature 
is presumed to enact a law which does 
mot contravene the Constitution. In the 
instant case, we feel that there is no com- 
pelling reason to hold that the Panchayat 
Service is not a civil service under the 
State. It is seen that further recruitment 
of candidates to the Panchayat Service 
has to be made by the Gujarat Panchayat 
Service Selection Board constituted by 
the State Govt. Entry 41 of List II of the 
Seventh Schedule to the Constitution, as 
mentioned earlier, also refers to State 
Public Services suggesting that there can 
be more than one State Public Service 
under the State. We have indeed a num- 
ber of such services under a State e.g. 
Police service, Educational service, Re- 
‘venue service etc. State Public Services 
may be constituted or established either 


by a law made by the State Legislature 
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or by rules made under the proviso to 
Article 309 of the Constitution or even by 
an executive order made by the Stata 
Government in exercise of its powers 
under Article 162 of the Constitution. Tha 
recruitment and conditions of service of 
the officers and servants of the State Gov- 
ernment may also be regulated by statute, 
rules or executive orders. The adminis- 
tration of a service under a State involves 
broadly the following functions: (i) the 
organisation of the Civil Service and the 
determination of the remuneration, con- 
ditions of service, expenses and al- 
lowances of persons serving in it: (ii) the 
manner of admitting persons to civil ser- 
vice; (iii) exercise of disciplinary controf 
over members of the service and power to 
transfer, suspend, remove or dismiss them 
in the public interest as and when occa- 
sion to do so arises. In the instant case, 
the Panchayat Service is constituted by 
the Panchayats Act and the State Gov- 
ernment is empowered to make orders 
and rules regarding its organisation and 
management. It is true that in Section 203 
of the Panchayats Act, it is stated that 
the Panchayat Service shall be distinct 
from the State Service. Having regard to 
the broad features of the Panchayat Ser- 
vice, we are of the view that the said de- 
claration appears to have been made only 
to distinguish the Panchayat Service from 
other services of the State attached to the 
several departments which are under the 
direct control of the State Government. If 
the members of the Panchayat Service 
are not to be the members of a Service 
under the State Government but are to be 
the officers and servants of the panchayat 
unit to which they are allotted then sub- 
secs. (2), (2A) and (4) (a) of Section 203 
of the Panchayats Act would to some ex- 
tent become unworkable as every time 
there is a transfer of an officer borne on 
the Panchayat Service there would be a 
change of master. We do not think that 
the Legislature intended such a bizarre 
result. Sub-section (2) of Section 203 
authorises the division of the Panchayat 
Service into different classes, cadres and 
posts. Sub-section (24) of Section 203 
provides that the Panchayat Service may 
consist of district cadres, taluka cadres 
and local cadres and that a servant be- 
longing to a district cadre may be trans- 
ferred from a post in any one taluka to a 
post in another taluka in the district, a 
servant belonging to a taluka cadre may 
be transferred from a post in any gram or 
nagar to a post in any other gram or 
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nagar in the same taluka. Sub-section (4) 
of Section 203 authorises promulgation of 
rules providing for promotion of servants 
in the Panchayat Service to cadres in the 
State Service. Such promotion is possible 
‘only because the State Government is the 
į master of the. Panchayat Service. The 
reason for treating Panchayat Service as 
a service distinct from State Service ap- 
pears to be that the law intended that 
persons belonging to the Panchayat Ser- 
vice should be transferable from one post 
in a panchayat to another post in a 
panchayat and unless there was an order 
of promotion, such persons could not be 
transferred to posts outside the 
panchayats, 


22. Merely because the panchayats are 
declared to be body corporate, it cannot 
‘be said that any of the persons working 
‘under them cannot be considered as 
members of a civil service under a State 
‘The panchayats constituted under the 
Panchayats Act derive their authority 
from the statute and are under the con- 
trol of the State Government. They form 
part of the local self-Government organi- 
sation which the State Government is 
under an obligation to foster under Arti- 
cle 40 of the Constitution. Entry 5 of List 
II of the Seventh Schedule to the Consti- 
tution specifically refers to local auth- 
orities established for the purpose of local 
self-Government or village administration 
as part of local Government. The local 
authorities are included in the defini- 
tion of the expression ‘State’ in Article 12 
of the Constitution. The panchayats. exer- 
cise many governmental functions which 
the State Government can perform. They 
are entrusted with the power to levy 
taxes and to exercise large number of 
powers which are loosely called as “police 
powers” regulating several aspects of 
human life. Articles 276 and 277 of the 
Constitution also take note of the powers 
of local authorities to levy certain taxes, 
In addition to the express powers granted 
to the panchayats, the State Government 
is also authorised under the Panchayats 
Act to delegate many of its 
functions to them and to trans- 
fer many of its officers and servants 
to function under their supervision and 
control as members of the Panchayat Ser- 
vice. It is manifest from the foregoing 
that it cannot be said that persons work- 
ing as members of the Panchayat Service 
are not persons engaged in governmental 
functions and, therefore, it is not possible 
to treat them as members of the State 
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Civil Service. We, however, make it clear 
that it is quite possible that under the 
statute it may be open to the panchayats 
to employ servants for the purpose of ad- 
ministration of the panchayats who may 
not be members of the Panchayat Service. 
We are concerned in these cases only with 


the members of the Panchayat Service 


constituted under Section 203 (1) with re- 
gard to whose appointment and conditions 
of service the Government alone has been 
entrusted with the power to make rules 
under Section 203 (3), We are of the view 
that the Panchayat Service constituted 
under Section 203 of the Panchayats Act 
has all the characteristics of a Civil Ser- 
vice of the State. This also appears to 
have been the view of the State Govern- 
ment when it constituted the second Pay 
Commission (Desai Commission) as can be 
seen from the Government Resolution 
constituting the said Commission requir- 
ing it to examine the general conditions 
of service applicable to Government em- 
ployees other than officers of the all- 
India services but including employees in 
the Panchayat Service (Vide Resolution 


No. PDS 1672/1526/P dated November 20, 
1972 passed by the Government of 
Gujarat) and there is no justification for 
taking a view different from the one 
taken by the High Court of Gujarat in 
Shukla’s case (1967-8 Guj LR 833) (supra) 
as early as 1967. Several orders and rules 
issued by the Government of Gujarat 
under the Panchayats Act since its com- 
mencement also support the aforesaid 
view. 


23. At this stage, it is necessary to 
refer to a decision of this Court in 
Jalgaon Zilla Parishad v. Duman Govind 
(Civil Appeals Nos, 24 and 25 of 1968 de- 
cided on December 20, 1968), on which 
reliance was placed by the learned coun- 
sel for the State Government in support 
of the contention that the Panchayat Ser- 
vice cannot be considered as a State Civil 
Service, In that case, the question which 
arose for consideration was whether 
kotwals who were holding posts under 
the State Government ceased to be the 
employees of the Government on the 
transfer of their services to Zilla Pari- 
shads. This Court held that they ceased 
to be the Government servants as they 
had been transferred to the services of 
the Zilla Parishads. That decision turned 
on the true construction of Section 239 of 
the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1961 which pro- 
vided for the constitution by the State 
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Government as from the appointed day a 
District Technical Service (Class III), a 
District Service (Class II) and a District 
Service (Class IV) for each Zilla Parishad. 


We do not have a corresponding provision 
in the Panchayats Act providing for the 
constitution of a service for each 


panchayat but on the other hand, the 
statutory requirement is that a Panchayat 
Service should be constituted in respect 
of all the panchayats i.e. district 
panchayats, taluka panchayats and gram 
and nagar panchayats. Such a common 
service constituted for the benefit of all 
panchayats leads to the inevitable conclu- 
sion that the State alone can be the mas- 
ter of the members of that Service and 
not the individual panchayats. The deci- 
sion relied on has, therefore, no bearing 
on the question before us, We, therefore, 
reject the contention of the State Gov- 
ernment that the Panchayat Service is not 
a civil service under the State. We, how- 
ever, make it clear that the view taken by 
us in the present case does not necessarily 
lead to the conclusion that every em- 
ployee of a local body who is not a mem- 
ber of the Panchayat Service should be 
treated as a member of the State Civil 
Service. It is a question of fact to be de- 
cided in each case depending on the cir- 
cumstances of that case. 


24. The second question is a simple 
one and does not require much elabora- 
ion, The provisions contained in Sec. 206 
of the Panchayats Act and the provisions 
in sub-sections (2), (2A), (3) and (4) of 
Section 203 clearly establish that the 

anchayat Service constituted under Sec- 
tion 203 can only be a centralized service 
‘and recruitment of candidates to be made 
under Section 210 of the Panchayats Act 
by the Gujarat Panchayat Service Selec- 
tion Board can only be to that centraliz- 
ed service. The division of the Panchayat 
Service into district cadre, taluka cadre 
land local cadre does not affect the inte- 
grity of the Panchayat Service. It conti- 
nues to be a single service notwithstand- 
ing such division. When the Panchayat 
Service is a State-wide service, it has 
Inecessarily to be held that it is a common 
centralised service. 


25. In the result, we answer the two 
points which are set down for decision at 
this stage as follows :— ‘ 









"i. The Panchayat Service constituted 
funder the Panchayats Act is a civil ser- ` 
vice of the State of Gujarat; and 


C. C. Padmanabhan v. Director of Public Instruction 


of an H. S. A. 


ALR. 
2. that under the unamended Act, there 


was a common centralized Panchayat Ser- 
vice,” 


26. The cases shall now be posted be- 
fore a Bench of three Hon’ble Judges for 
further hearing on other points as direct- 
ed by the Court on July 24, 1980. 


Order accordingly. 
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V. R. KRISHNA IYER, A. D. KOSHAL 
AND O. CHINNAPPA REDDY, JJ. 


Civil Appeals Nos, 3520-3524 of 1979, 
D/- 30-7-1980. 


C. C. Padmanabhan and others, Appel- 
lants v. Director of Public Instruction 
and others, Respondents, 


Constitution of India, Arts. 14, 16 — 
Reversion of appellants from posts of As- 
sistant Educational Officers to the post of 
High School Assistants in Kerala State — 
Violation of Article 14. ILR (1980) 1 Ker 
680 (FB), Reversed. 


Each of the appellants had been holding 
the post of A. E. O. for more than six 
years continuously when his reversion 
was ordered in implementation of the 
instructions issued by the State Govern- 
ment through a letter dated the 19th May, 
1977 to the effect that every A. E. OQ. 
should be transferred back as H. S. A 
after six years of service as A. E. O. 
even earlier on administrative grounds: 


Held that the post of A. E. O. lies in a 
category and carries a grade higher than 
those of the post of H. S. A. and is, there- 
fore, a post of promotion vis-a-vis tha 
other so that the two cannot be consider- 
ed as interchangeable especially because 
there is no rule, direction or instruction 
laying down expressly or by necessary 
implication that they are equivalent to 
each other. Further even if the post of an 
A. E. O. is not regarded as higher to that ` 
either category-wisa 
or grade-wise, the impugned rever- 
sions _ were still hit by Article 14 
of the Constitution of India, In 
this connection two important factors had 


HX/IX/E429/80/DHZ, 


or ` 
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, to be taken note of. The first was that the 


-~ ple, 


post of A. E. O. carried a special pay of 
Rs. 50/- per month, and therefore, ensur- 
ed for its incumbents higher emoluments 
than were available to an H. S. A. The 
second was that the special pay was counti- 
ed towards pension. The post of an 
A. E. O. thus carried with it not only 
benefits enjoyable by the incumbent so 
long as he held the post but also such as 
were available to him after retirement. 
The substantial improvements in the 
benefits which an H. S. ‘A. thus enjoyed 
after his posting as an A. E. O. constitut- 
ed a compelling circumstance which 
would necessitate the formulation of 
rational criteria to be followed in trans- 
ferring an H. S. A. as an A, E. O. and 
vice-versa so that mere caprice did not 
deprive an A. E. O. of the benefits enjoy- 
ed by him. The direction contained in the 
letter dated 19-5-1977 was wholly arbit- 
rary and not based on any princi- 
It was, therefore, violative of 
Article 14. AIR 1975 SC 1, Dist, 
ILR (1980) 1 Ker 680 (FB), Reversed.. 
(Paras 3, 5, 10, 12) 
Cases Referred : Chronological Paras 
(1977) O. P. No. 3627 of 1974, D/- 11-1- 
.1977 (Ker) 7 
AIR 1975 SC 1: (1975) 2 SCR 115 : 1974 
Lab IC 1443 1i 


P. Govindan Nair Sr. Advocate, Mrs. 
Baby Krishnan and Mr. N. Sudhakaran 
Advocates, for Appellants; Mr. M. M. 
Abdul Khader Sr. Advocate (Mr. V. J. 
Francis and Mr. Sushil Kumar, Advocates 
with him), for Respondents, 


KOSHAL, J.:— By this judgment we 
shall dispose of Civil Appeals Nos. 3520 
to 3524 of 1979 which are directed against 
a common judgment dated 11-9-1979 of a 
Division Bench of the High Court of 
Kerala holding that in.the Department of 
Education of the State of Kerala the 
post of Assistant Educational Officer 
(hereinafter described as A E O.) 
is not a promotion post vis-a- 
vis that of a High School Assistant (here- 
inafter referred to as H. S. A.), that the 
two posts are interchangeable and that 
consequently the reversion of the solitary 
appellant in each case from the post of 
A. E.O. to that of H.S. A. is not viola- 
tive of Article 16 of the Constitution. 


2. It is not disputed before us that 
each of the appellants had been holding 
the post of A. E. O. for more than six 
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‘years continuously when his reversion 
was ordered in implementation of the 
instructions issued by the State Govern- 
ment through a letter dated the 19th May, 
1977 to the effect that every A. E. O. 
should be transferred back as H. S. A. 
after six years of service as A. E. O. or 
even earlier on administrative grounds.’ 
Each reversion was challenged before the 
Kerala High Court by means of a petition 
under Article 226 of the Constitution of 
India with the prayer that the same be 
quashed. Two of the petitions were dis- 
missed by a learned single Judge whose 
orders were challenged in Letters Patent 
appeals which were heard and dismissed 
by the impugned judgment along with 
the other three petitions. The five appeals 
have been admitted in pursuance of spe- 
cial leave granted by this Court. 

3. On behalf of the appellants two 
contentions have been raised : 

(a) The post of A. E, O. lies in a cate- 
gory and carries a grade higher than 
those of the post of H. S. A. and is, there- 
fore, a post of promotion vis-a-vis the 
other so that the two cannot be consider- 
ed as interchangeable especially because 
there is no rule, direction or instruction 
laying down expressly or by necessary 
implication that they are equivalent to 
each other. 

(b) Even if the appointment of an 
H. S. A. as an A. E. O. cannot be regarded 
as a promotion, the impugned reversions 
are violative of Article 14 as no guidelines 
to regulate them have been provided in 
spite of the fact that the post of an 
A. E. O. carries a special pay which is not 
available to an H. S. A, 

After hearing learned counsel for the 
parties at length we find both these con- 
tentions to be weighty. 


4, Promotion is thus defined in cl. (11) 
of R. 2 of the Kerala State and Subordi- 
nate Services Rules, 1958: 

“(11) ‘Promotion’ means the appoint- 

ment of a member of any category or 
grade of a service or a class of service to 
a higher category or grade of such’ ser- ~ 
vice or class.” 
This definition fully conforms to the 
meaning of ‘promotion’ as understood in 
ordinary parlance and also asa term 
frequently used in cases involving service 
laws. According to it a person already 
holding a post would have a promotion if 
he is appointed to another post which 
satisfies either of the following two condi- 
tions, namely — 
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(i) that the new post is in a higher 
category of thé same service or class of 
service: 

(ii) the new post carries a higher grade 
in the same service or class. 

It is common ground between the par- 
_ties that in the instant case the two posts 
belong to the same service or class of 
service. Applying the above test, there- 
fore, to them it would follow that the ap- 
pointment of an H. S. A. to the post of an 
A. E. O. would be a promotion if, and 
only if— 

(a) the post of an A. E. O. is of a higher 
category than that of an H. S. A; or 


(b) the post of an A. E. O. carries a 
higher grade than that of an H. S. A, 
In case of either of these conditions being 
fulfilled, the appointment of an H. S. A, 
to the post of an A. E. O. would be a pro- 
motion within the meaning of the clause 
above reproduced. i 


5. For ascertaining whether or not the 
post of A. E, O. lies in a category higher 
than that of an H. S. A. a reference may 
be made to clauses (5) and (7a) of Rule 2 
of the Kerala Education Rules, 1959 and 
Section 12A of the Kerala Education Act, 
1958. Rule 2 (5) defines Educational Offi- 
cer as meaning the District Educational 
Officer or the Assistant Educational Offi- 
cer having immediate inspectional and 
administrative control over the schools 
within his respective jurisdiction, while 
Rule 2 (7a) states that the term ‘Teacher’ 
includes the Headmaster. Sub-sections (1) 
and (2) of S. 12A run thus: 


(1) Notwithstanding anything contain- 
ed in Section 11 or Section 12 and subject 
to such rules as may be prescribed, the 
Government or such officer not below the 
rank of an Educational Officer, as may be 
authorised by the Government in this be- 
half, shall have power to take disciplinary 
proceedings against a teacher of an aided 
school and to impose upon him all or any 
of the penalties specified in the rules 
under this Act. 

“(2) The Government or the officer 
authorised under sub-section (1) as the 
case may be, may suspend a teacher of an 
aided school when any disciplinary pro- 
ceedings are proposed to be taken against 
him under that sub-section pr when such 
disciplinary proceedings are pending:...” 


The combined effect of these provisions 
is that if so authorised by the Govern- 
ment an A, E. O. shall have the power tu 
take disciplinary proceedings against a 
‘teacher, including a- Headmaster, of an 

< 
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aided school, to suspend him when such 
proceedings are proposed to be taken and 
to impose upon him all or any of the 
penalties to which he may be liable under! 
the relevant rules. ° 


The Education Department Guide Book, 
1978 issued by the State Government con- 
tains a detailed description of the powers 
and duties assigned to various officials of 
the Department. The list of functions to 
be performed by the A. E. Os. contains 40 
items of which item 4 reads: 


“To institute disciplinary proceedings 
against non-gazetted officers under his 
control as per Kerala Civil Services (C. C. 
and A.) Rules.” 


Now H. S. As. are admittedly non-gazett- 
ed officers who are eligible for appoint- 
ment and are normally appointed as 
Headmasters of Upper Primary Schools 
(vide paragraph 1 (a) (i) of G. O. (Ms.) 
No. 32/71/S. Edn. dated 19-3-1971). They 
would thus while functioning as Head- 
masters, be amenable to disciplinary ac- 
tion by their respective A. E. Os. It fol- 
lows that the post of the A. E. O. lies in a 
higher category than that of the H. S. A. 
who does not wield any corresponding 
disciplinary jurisdiction. 

6. The qualifications for the two posts 
may now be looked into. A. E. Os. are ap- 
pointed from amongst first grade grad-' 
uate teachers having the following quali- 
fications (vide No. G. O. M. S. 393/Edn. 
dated 25-7-1966): 

(a) General: B. A. or B. Sc. 

(b) Special: (i) B. T. or E. Ed. of a 
recognised University 

(ii) Account Test Lower 

(iii) Kerala Education Act, and Rules. 

Rule 3 of the Kerala Education Sub- 
ordinate Service (Special) Rules framed 
in 1972 runs thus: 


“3. No High School Assistant shall be 
considered for being selected for posting 
as an Assistant Educational Officer unless 
he has passed the test in Kerala Educa- 
tion Act and Rules.” 


This rule seriously militates against the 
proposition propounded on behalf of the 
State that the two posts are inter-change- 
able. An H. S. A. cannot be posted as an 
A. E. O. unless he has the qualification (in 
addition to those making him eligible to 
hold the post of H. S. A.) of having pass- 
ed the test in Kerala Education Act and 
Rules. The reason for the additional 
qualification is obvious and that is that in 
his supervisory and disciplinary jurisdic- 
tion the A. E. O. has to discharge func= 
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tions which he cannot efficiently carry out 
if he is not a master of the law which 
calls for day to day application by him to 
different cases with which he has to deal. 
This is another factor pointing in the 
same direction that the post of an A, E. O. 
lies in a higher category. 


7. An additional circumstance leading 
to the same inference is provided by the 
broad guidelines issued by the State Gov- 
ernment to the effect that “care must be 
taken to see that only officers of high 
integrity and efficiency should be posted 
to work as Assistant Educational Officers” 
(vide judgment dated 11th January, 1977 
of the High Court of Kerala in O. P. No. 
3627 of 1974). H. S. As. are, therefore, ap- 
pointed to the posts of A. E. Os. not as a 
matter of course but under a process of 
selection for which the basic criterion is 
integrity~cum-efficiency. 


Further evidence in the same direction 
is provided by three documents forming 
part of the paper book at pages 31-38 and 
marked as annexures ‘C’, ‘D’ and ‘E’ re- 
spectively. Annexure ‘C’ is an order dated 
29th August, 1961 issued by the State 
Government, a part of paragraph 3 of 
which reads thus: 


“Criteria for promotion : 


(i) Appointment to the posts of Dis- 
trict Educational Officers, Headmasters of 
High Schools, High School Assistants and 
Assistant Educational Officers are now 
made mainly on the basis of seniority, 
Promotion on the basis of seniority alone 
is not conducive to efficiency. Promotions 
to these posts will hereafter be made on a 
selection basis. 


(2) The above orders will be given ef- 
fect from the Ist September, 1[961...... i 


Annexure 'D’ is a letter dated 17th 
February 1969 from the Director of Pub- 
lic Instruction to the District Educational 
Officer, Trivandrum and states, inter alia,: 


“The question of probation arises only 
when there are functional differences. So 
in the case of Assistant Educational Offi- 
cers probation has to be insisted on.” 


The last of the three documents is an 
order dated 19th October 1974 issued by 
the State Government introducing direct 
recruitment to the posts of A. E. Os. and 
District Educational Officers. It contains, 
amongst others, the following directions: 


“The persons selected will be required 


to undergo/pass the following training 
programme/departmental tests 1 
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“Assistant Educational Officers 
. “Training: One year as Headmaster of 
an Upper Primary School. 

“2. Six months with Assistant Educa- 
tional Officer of which the last three 
months shall be as Head Clerk of the As- 
sistant Educational Officer’s office. 

3. Six months in the District Educa- 
tional Officer’s office of which the last 
three months will be as Junior Superin- 
tendent in charge of one of the sections. 

“4. Two months OM (?) training in the 
Directorate or Secretariat Training 
School. c 

“5. Four months as personal assistant 
to Educational Officer. 

“Departmental Tests: 

1. Account test (Lower) 

2. Test in Kerala Education Act and 
Rules 

3. Test in Manual of Office Procedure.” 
The integrated effect of these three docu- 
ments is that the functions to be perform- 
ed by an A. E. O. are substantially differ- 
ent from and entail higher responsibility 
than those of an H. S. A., that the ap- 
pointment to the post of an A. E. O. from 
amongst officials already serving the 
State-Government is a matter of promo- 
tion and not a mere transfer, and that 
that is how the Kerala Government itself 
has been viewing the matter all along 
prior to the issuance of the letter dated 
19th May, 1977 mentioned above. 


8. Here we may briefly advert to the 
the constitution of the Kerala General 
Education Service as detailed in G. O. (P.) 
No. 356/PD dated 28th October, 1967 and 
published in Kerala Gazette No, 46 dated 
21st November, 1967, That Service is divi- 
ded into two classes. The post of the Dis- 
trict Educational Officer falls in Class I 
which is superior to Class II. The posts 
enumerated in Class II include those of 
Headmasters of High Schools. The post of 
H. S. A. does not find a place in either 
class. On the other hand the H. S. A. be- 
Yongs to the Kerala Educational Subordi- 
nate Services and works under the Head- 
master of a High School. He is, therefore, 


two steps below the District Educational 


Officer. Mr. Nair sought- to utilise this cir- 
cumstance as another pointer to the post 
of H. S. A. lying in a category lower than 
that of an A. E. O.; for, according to him, 
the latter was only one step below the 
post of a District Educational Officer. The 
argument has not commended itself to us 
as no foundation has been laid fur the as- 
sumption that the post of an A. E, O. fur- 
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nishes an immediate avenue of promotion 
to that of the District Educational Officer, 
In fact an indication to the contrary is 
provided by the various categories listed 
in Classes I and II mentioned above, 
neither of which includes either H, S. As. 
or A. E. Os. This may well mean that the 
A. E. O too is to hold ancther post (out 
of those listed for the purpose in the G. O, 
last mentioned) before he would have a 
chance of promotion as a District Educa- 
tional Officer. And if that be so, an 
A. E. O. must also be regarded as two 
steps below a District Educational Officer, 
The G. O. under consideration is, -there- 
fore, of no help to the case of the appel- 
lant, but then this conclusion does not 
adversely affect the finding already arriv- 
ed at by us otherwise to the effect that 
the post of an A. Ẹẹ O, lies in a higher 
category. 


§. The only argument which Mr, 
Abdul Khader advanced against the proe 
position that the. post of an A. E. O, lay 
in a higher category may be stated thus. 
According to the available rules and 
instructions an H. S. A., but not an A. E.Q. 
may be appointed to the post of Head- 
master of a High School. However, the 
Government has been appointing A. E. Os, 
also as Headmasters of High Schools 


which means that A. E. Os. are equated | 


with H. S. As. Now this is, to say the 
least, a strange argument. If the rules do 
not permit A. E. Os, to become Head- 
masters of High Schools but the Govern= 
ment has been posting them as such in 
contravention of the rules it would not 
follow that the rules automatically stand 
amended to be read in conformity with 
the contravention. In any case, there is no 


incongruity in two categories of posts, . 


one higher and the other lower, furnish- 
` ing two sources of recruitment to another 
higher post; and it would not necessarily 
follow from such a practice that the two 
sources must be regarded as equivalent to 
each other for all purposes, ` 

10. Let us now see if the post of an 
A. E. O. carries a higher građe, It is 
common ground between the parties that 
although the two posts are in the same 
time scale, a special pay of Rs. 50/- per 
mensem is attached to post of an A.E.O. 
in accordance with the orders of the State 
Government contained in clause (v) of 
paragraph 5 of G. O. (P.) No. 300/66/Fin, 
dated 5-7-1966 which also states that this 
special pay is to be treated as Class I spe- 
cial pay in accordance with Appendix IV, 
Kerala Service Rules. That = consists 
of two items: 
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(a) Special pay in lieu of higher time 
scale of pay. 

(b) Special pay for specifically arduous 
nature of work. i 
The expression ‘special pay in lieu of 
higher time scale of pay’ may be better 
understood with reference to the provi- 
sions of Rule 12 (31) of the Kerala Ser- 
vice Rules which may be extracted here: 

“12 (31) Special Pay:— means an ad- 
dition of the nature of pay to the emolu- 
ments of a post or of an officer granted in 
consideration of the following: g 

“(a) Where a post would call for a 
higher scales of pay in view of the addi- 
tional and/or higher responsibilities at- 
tached to it; or 

(b) Where the nature of work is spe 
cially arduous: or 

“(c) Where an officer has to attend to 
work in addition to normal duties ate 
tached to his post,” 


Sub-clauses (b) & {c) of clause (31) 
obviously relate to posts having the same 
designation or the same nature of duties 
in the same time scale which is not the 


.case here. On the other hand, the special 


pay granted to an A, E. O. would square- 
ty fall within the sub-clause (a) of cl. (31), 
in view of the nature of higher responsi- _ 
bilities shouldered by him. And if that 
be so, the grade of the post of an A. E. O. 
must be equated to the time scale plus 
special pay, which would bea grade 
higher than the one available to an 
H. S. A, 

11. In contending to the contrary Mr. 
Abdul Khader sought support from P. G. 
Joshi v. The Director General, Posts and 
Telegraphs, New Delhi, (1975) 2 SCR‘115: 
(AIR 1975 SC 1), in which the posts of 
Wireless Licence Inspectors and Town 
Inspectors, to each of which a special pay 
of Rs. 30/~ was attached, were held 
equivalent to those of clerks, the time 
scale for all the three being the same 
The dictum in that case is, however, not 
applicable to the facts with which we are 
concerned. Therein this Court took note 
of the definition of special pay occurring 
in Fundamental R. 9 (25) which states: 

“Special pay means, an addition of the 
nature of pay, to the emoluments of a 
post or of a Government servant, granted 
in consideration of 

(a) the specially arduous nature of the 
duties: or 

(b) a specific addition to the work or ~ 
responsibility; or 

(c) the unhealthiness-of the locality in 
which the work is performed.”. 
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Then proceeded to observe: 

“The provision for payment of a special 
pay of Rs. 30/- in addition te the time 
scale of pay of clerks is inconsistent with 
the constitution of a separate cadre of 
Wireless Licence Inspectors and Town 
Inspectors. The provision for special pay 
shows that they continue in the cadre of 
time-scale clerks. Appointment as Wire- 
less Licence Inspectors or Town Inspec- 
tors is not a case of transfer from one 
cadre to another or a case of promotion 

_ from a lower cadre to a higher cadre or 
from a lower post to a higher post. 
Though, for directly recruited Wireless 
Inspectors, there is an avenue of promo- 
tion from those posts to the posts of Wire- 
Jess Investigating Inspectors, no such 
avenue of promotion has been shown te 
exist for Wireless Licence Inspectors ap- 
pointed from amongst time-scale clerks, 
Their avenues of promotion are from 
their substantive posts of time-scale 
clerks, The postsof Wireless Licence In- 
spectors to which time-scale clerks are 
appointed by selection did not constitute 
a separate cadre and the appointments 
are not by way of promotion, The posts 
of Wireless Licence Ispectors are in the 
cadre of time-scale clerks and carry & 
special pay on account of additional 
work.” f 
Special pay of Rs. 30/- in that case, it may 
thus be seen, was something quite differ- 
ent from the special pay in the instant 
case which, as we have already found, 
was granted in lieu of a higher scale of 
pay consistent with higher responsibili- 
ties which are entailed in the perfor- 
mance of his functions by an A. E. O. Alt 
the three clauses of Fundamental R. 9 (25) 
correspond with the definition of special 
pay contained in sub-clauses (b) & (c) of 
clause (31) of Rule 12 of the Kerala Ser- 
vice Rules and none of them takes with- 
in its sweep the type of special pay en- 
visaged by sub-clause (a) of Rule 12 (31). 
The case cited is thus fully distinguish- 
able and is of no assistance to the case 
propounded on behalf of the State Gov- 
ernment, 

12. We now take up the second limb 
-of the argument of Mr. Nair, namely, that 
even if the post of an A. E, O. is not re- 
\garded as higher to that of an H. S, A. 
‘either category-wise or grade-wise, the 
impugned reversions are still hit by Arti- 
cle 14 of the Constitution of India. In this 
‘connection two important factors have to 

be taken note of. The first is that the 

post of an A. E, O. carries a special pay 
of Rs. 50/- per month and, therefore, 
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ensures for its incumbents higher emolu- 
ments than are available to an H. S. A. 
The second is that the special pay is 
counted towards pension as is made outi 
from a reading of rules 12 (23) and 62 of 
the Kerala Service Rules. According toj 
Rule 12 (23) special pay is part of ‘pay’ 
while Rule 62 states inter alia that emolu- 
ments which are reckoned for pension in- 
clude pay as defined in Rule 12 (23). The 
post of an A. E. O. thus carries with it 
not only benefits enjoyable by the incum- 
bent so long as he holds the post but also 
such as are availahle to him after retire- 
ment. The substantial improvements in 
the benefits which an H. S. A. thus en- 
joys after his posting as an A. E. O. con- 
stitute a compelling circumstance which 
would necessitate the formulation of 
rational criteria to be followed in trans- 
ferring an H. S. A. as an A. E. O. and 
vice versa so that mere caprice does not 
deprive an A, E, O. of the benefits enjoy-| | 
ed by him. The direction contained in the 
letter dated 19-5-1977 that an A. E. O. 
should be transferred back as an H. S. A. 
after six years of service as A. E. O, is 
wholly arbitrary and not based on any 
principle. It is, therefore, violative o 
Article 14. and we hold it to be so, 


13, In the result all the five appeals 
succeed and are accepted. The impugned 
judgment is set aside and the orders 
‘transferring’ the appellants from the 
posts of A. E. Os. to those of H. S. As. are 
quashed, As a necessary’ consequence if 
any of the appellants has had to relin- 
quish charge of the post of A. E. O. in 
compliance with such orders, he shall be 
deemed to have continued to hold the 
post of an A. E. O. (in spite pf and right 
from the date of the order of his transfer 
as H. S. A.) and to be entitled to all the 
benefits pertaining to that post, and the- 
respondents are directed to repost him as 
A. E. O. as expeditiously as possible and 
within a month from the date of this 
order at the latest. 


14, We make it clear that the vice of 
arbitrariness and other infirmities we 
have pointed out are curable if only-the 
State Government amends the rules fair- 
ly and rationally. This judgment does not 
stand in the way of Government framing 
new rules-or amending the old rules but 
such rules must be in conformity’ with 
Part IIT of the Constitution. 


Appeals allowed, 









& 





70 S.C. 


AIR 1981 SUPREME COURT 70 
= 1980 Lab. I. C. 1184 


(From: Punjab & Haryana)* 
V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 


Civil Appeal No. 1390 of 1978, D/- 18-8- 
1980. 


Baldev Raj Chadha, Appellant v. Union 
of India and others, Respondents. 


(A) Fundamental Rules, R. 56 (J) (i) — 
Appropriate authority who is — Appoint- 
ment of A. O. by C. and A. G. before 1972 
— Order of compulsory retirement by 
A. G. after 1972 — Validity. C. W. P. 
No. 506 of 1976, D/- 26-3-1976 (Punj & 
Har), Reversed. 


The order to retire must be passed only 
- by ‘the appropriate authority’. That auth- 
ority must form the requisite opinion — 
not subjective satisfaction but objective 
and bona fide and based on relevant 
material. The requisite opinion is that the 
retirement of the victim is ‘in public 
interest’ — not personal, political or other 
interest but solely governed by the inter- 
est of public service. The right to retire 
is not absolute, though so worded. ‘Abso- 
lute’ merely means wide, not more. Under 
Note 1 to F. R. 56, the authority entitled 
to make substantive appointments is the 
‘appropriate authority’ to retire Govern- 
ment servants under the said rules. The 
power of the ‘appropriate authority’ in 
respect of Accounts Officers has been 
vested in the A, G. by Notification of the 
Ministry of Finance dated 29-11-1972. 
Since the A. G. has been clothed, from 
that date, with power to appoint substan- 
tively Accounts Officers, he has become 
the appropriate authority for compulsory 


retirement even though the appellant Ac- © 


counts Officer had heen appointed by the 
C. & A. G. prior to 29-11-1972. C. W. P. 
No. 506 of 1976, D/- 26-3-1976 (Punj & 
Har), Reversed. (Paras 4, 5, 6) 


(B) Fundamental Rules, R. 56 (J) (i) — 
“Public. interest” — Held order of com- 
pulsory retirement based on previous re- 
cord was bad — C. W. P. No. 506 of 1976 
D/- 26-3-1976 (Punj & Har), Reversed. 

‘When an order is challenged and its 
validity depends on its being supported 
by public interest the State must disclose 
the material so that the court may be 
satisfied that the order is not bad for 


"Civil Writ Petn. No. 
D/- 26-3-1976 (Punj. & Har.) | 
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want of any material whatever which, to 
a reasonable man reasonably instructed 
in the law, is sufficient to sustain the 
grounds of ‘public interest’ justifying 
forced retirement of the public servant. 
Judges .cannot substitute their judgment 
for that of the Administrator but they are 
not absolved from the minimal review 
well-settled in administrative law and 
founded on constitutional obligations, The 
Court is confined to an examination of 
the material merely to see whether a 
rational mind may conceivably be satisfi- 
ed that the compulsory retirement of the 
officer concerned is necessary in public 
interest. The appropriate authority, not 
the court, makes the decision, but, even 
80, a caveat is necessary to avoid misuse: 


Held that an officer whose continuous 
service for 14 years crossing the efficiency 
bar and reaching the maximum salary in 
the scale and with no adverse entries at 
least for five years immediately before 
the compulsory retirement could not be 
cashiered on the score that long years 
ago, his performance had been poor, al- 
though his superiors had allowed him to 
cross the efficiency bar without qualms. 
The order of compulsory retirement fail- 
ed because vital material, relevant to the 
Gecision, had been ignored and obsolete 
material, less relevant to the decision, had 
influenced the decision. C. W. P. No, 506 
of 1976, D/- 26-3-1976 (Punj & Har), Re- 
versed. (Paras 8, 9, 15) 

(C) Fundamental Rules, R. 56 (J) ji) — 
Order of compulsory retirement by A, G. 
based on recommendation of Reviewing 
Committee — Held that the decision to 
retire was surely that of the A. G. and 
the Reviewing Committee’s presence was 
persuasive and not decisive and prevent- 
ed the opinionatedness of one by the col- 
lective recommendations of a few. 


(Para 12) 
Appellant in Person; U. R. Lalit, Sr. 
Advocate (Miss A. Subhashini Advocate 


with him), for Respondent. 

KRISHNA IYER, J.:— The appellant, 
an Accounts Officer compulsorily retired 
betimes, appearing in person, has pains- 
takingly and-proficiently presented his 
case which calls for mercy, if not justice, 
Obsession with one’s own case and inabi- 
lity to see things in perspective are often 
a frailty of a party who spends the enor- 
mity and anguish of his superannuated lei~ 
sure onthe main pursuit of his litigative 
points, and this makes for prolixity and 
subjectivity of submissions, which are not 
the persuasive but the provocative part 
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of the art of advocacy. Even so, we have 
listened with sympathy to the studious 
orality and read with patience the manu- 
script arguments emanating from the ap- 
pellant. He was an Accounts Officer since 
December 30, 1961, having been so pro- 
moted and appointed by the Comptroller 
and Auditor General of India (C. & AG.). 
The story of his career was snapped when 
he was compulsorily retired ‘in the public 
interest’ on August 27, 1975 under F. R. 
56 (i) Gi) by the Accountant General 
(A. G.). Had he run his full course, his 
continuance until April 1980 would have 
been sure. Finding himself an uneasy 
casualty when the easy axe of F. R. 56 (j) 
(i) fell on him, the appellant challenged 
the premature retirement in the High 
Court only to be greeted with a dismissal 
in limine. Here he has arrived by special 
leave and argued before us that his forc- 
ed retirement is dubious and violative, in 
many ways, of F. R, 56 (i) (i). 


2. The Fundamental Rules govern the 
Central Civil Services and ensure the 
career security which is the sine qua non 
of contented service. But potential com- 
pulsory retirement under F. R. 56 (i) (i 
haunting the afternoon of official life in- 
jects an awesome uncertainty which 
makes even the honest afraid, the eff- 
cient tremble and almost everyone genu- 
flect — not a happy prospect for a civil 
servant too young to sit idle and too old 
to get a new job. A jetsam has no option 


but to become driftwood or join the other | 


profession where everyone, desirable and 
undesirable, has a chance, We stress this 
deleterious latency of F. R. 56 (j) (i) to 
underscore the unwitting harm to publie 
interest it does in the name of public 
interest. Judicial monitoring becomes an 
‘unpleasant necessity where power may be 
humour and a career may be a victim. 

3. The grounds on which the order of 
retirement has been challenged by the 
appellant may be formulated immediate- 
ly after quoting the rule itself: 

56 (i) Notwithstanding anything con- 
tained in this rule the appropriate 
authority shall, if it is of the opinion 
that it is in the public interest to do so 
have the absolute right to retire any Gov- 
ernment servant by giving him notice of 
not less than three months in writing or 
three months’ pay and allowances in lieu 
of such notice, 


(i) If he is in Class I or Class IT service 
or post and had entered Government ser- 
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vice before attaining the age of thirty-five 
years after he has attained the age of 
fifty years. 


Note: 1: Appropriate authority means 
the authority which has the power to 
make substantive appointment to the post 
or service from which the Government 
servant is required or wants to retire. 

4. A break-down of the provision 
brings out the basie components. The! 
order to retire must be passed only by 
‘the appropriate authority’, That~ auth- 
ority must form the requisite opinion — 
not subjective satisfaction but objective 
and bona fide and based on relevant 
material. The requisite opinion is that the 
retirement of the victim is ‘in public 
interest’ — not personal, political ori 
other interest but solely governed by the 
interest of public service. The right to re- 
tire is not absolute, though so worded. 
Absolute power is anathema under our; 
constitutional order. ‘Absolute’ merely 
means wide not more. Naked and 
arbitrary exercise of power is bad in law.] 
These essentials once grasped, the appel- 
lant’s submissions become self-evident, 


5. His principal contentions, not all 
the secondary details, alone need detain 
us. His first challenge is to the compe- 
tence of the Accountant General compul- 
sorily to retire him because, according to 
the appellant, he is not the ‘appropriate 
authority’ within the meaning of the rule, 
The appointing authority who actually 
appointed the appellant was the C. & AG., 
but the A. G. retired him on the assump- 
tion that he had the requisite power, 
Article 311 {1) insists that a civil servant 
shall not be dismissed or removed by an 
authority "subordinate to that by which 
he was appointed”, The appellant, by ` 
parity of reasoning, argues that the A. G., 
being subordinate to the C. & AG., has no 
power to retire him. The fallacy in the 
argument lies in the confusion between 
‘dismissal’ and ‘compulsory retirement’, 
The two cannot be equated and the con- 
stitutional bar cannot be operative, 
Therefore, we have to find, on an inde- 
pendent enquiry, as to who is the appro- 
priate authority under Rule 56 (j) (i) 
Under Note 1 to F, R. 56, the authority 
entitled to make substantive appoint- 
ments is the appropriate authority to re- 
tire Government servants under the said’ 
rules. From this Note, which is virtually 
a part of the rule, the respondents gon- 
tend that the power of the appropriate 
authority in respect of Accounts Officers! 
like the appellant has been vested in the 
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A. G. by Notification of the Ministry of 
Finance dated 29-11-1972. Since the A. G. 
has been clothed, from that date, with 
power to appoint substantively Accounts 
Officers, he has become the appropriate 
authority -for compulsory retirement even 
though the appellant Accounts Officer had 
been appointed by the C. & AG. prior to 
29-11-1972. In the light of the note which 
is part of the rule, read with the notifica- 
tion delegating the power to the A. G., we 
sée no flaw in the order impugned. 


6. No doubt, ordinarily the appointing 
authority is also the dismissing authority 
but the position may be different where 


specific provision in the Note to FR 56 
must hold good and Article 311 is not vio- 
lated either. Nor is there any discrimina- 
tion, as contended for, because retirement 
is a category different from the punish- 
ments covered by Article 311. 

7. Who is the retiring authority on a 
given date ? This is answered by the Note 
which, in substance, says that he who is 
empowered to appoint the Accounts Offi- 
cer is also the appropriate authority to 
retire compulsorily, on that date. In this 
view, we cannot nullify the retirement of 
the appellant for want of competence. 

8. This takes us to the meat of the 
matter, viz., whether the appellant was 
retired because and only because it was 
necessary in the public interest so to do, 


It is an affirmative action, not a negative 
disposition, a positive conclusion, not a 
-~ neutral attitude. It is a terminal step to 
justify which the onus is on the Admin- 
istration, not a matter where the victim 
must make out the contrary. Security of 
. tenure is the condition of efficiency of 
service. The Administration, to be com- 
petent, must have servants who are not 
plagued by uncertainty about tomorrow. 
At the age of 50 when you have family 
responsibility and the sombre problems 
of one’s own life’s evening, your experi- 
ence, accomplishments and fullness of 
fitness become an asset to the Administra- 
tion, if and only if you are not harried or 
worried by ‘what will happen to me and 
my family ? ‘Where will I go if cashier- 
ed ?’ ‘How will I survive when I am too 
old to be newly employed and too young 
fo be superannuated ? These considera- 
tions become all the more important in 
departments where functional indepen- 
dence, fearless scrutiny, and freedom to 
expose evil or error in high places is the 
task. And the Ombudsmanic tasks of the 
office of audit vested in the C. & AG. and 





Baldev Raj v. Union of India 


retirement alone is ordered. There, the 


A.L R. 


the entire army of monitors and minions 
under him are too strategic for the 
nation’s financial health and discipline 
that immunity from subtle threats and 
oblique over-aweing is very much in pub- 
lie interest. So it is that we must emphati- 
cally state that under the guise of ‘pub- 
ic interest’ if unlimited discretion is re- 
garded acceptable for making an order of 
premature retirement, it will be the 
surest menace to public interest and must 
fail for unreasonableness, arbitrariness 
and disguised dismissal. To constitutiona- 
Jise the rule, we must so read it as to free 
it from the potential for the mischiefs we 
have just projected. The exercise of 
power must be bona fide and promote 
public interest; There is no demonstrable 
ground to infer mala fides here and the 
only infirmity alleged which deserves 
serious notice is as to whether the order 
has been made in public interest. When 
an order is challenged and its validity 
depends on its being supported by public 
interest the State must disclose the mate- 
rial so that the court may be satisfied 
that the order is not bad for want of any 
material whatever which to a reasonable 
man reasonably instructed in the law, is 
sufficient to sustain the grounds of ‘pub- 
lic interest’ justifying forced retirement 
of the public servant. Judges cannot sub- 
stitute their judgment for that of the Ad- 
ministrator but they are not absolved 
from the minimal review well-settled in 
administrative law and founded on con- 
stitutional obligations. The limitations on 
judicial power in this area are well 
known and we are confined to an ex- 
amination of the material merely to see 
whether a rational mind may conceivably 
be satisfied that the compulsory retire- 
ment of the officer concerned js necessary! 
in public interest, 

9. We will consider this question to 
the extent disclosed by the record and in 
the light of the submissions made by both 
the parties. The whole purpose of the rule 
is to weed out the worthless without the 
punitive extremes covered by Art. 311 of 
the Constitution, After all, administration, 
to be efficient, must not be manned by 
drones, do-nothings, incompetents and un- 
worthies. They may not be delinquent 
who must be punished but may be a bur- 
den on the Administration if by insensi- 
tive, insouciant, unintelligent or dubious 
conduct impede the flow or promota 
stagnation, in a country where speed, 
sensitivity, probity, and non-irritative 
public relations and enthusiastic creati- 
vity are urgently needed but panerlogged 
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processes and callous cadres are the be- 
setting sin of the Administration. It is in 
public interest to retire a never-do-well, 
but to juggle with confidential reports 
when a man’s career is at stake is a con- 
fidence trick contrary to public interest. 
Moreover, confidential reports are often 
subjective, impressionistic and must re- 
ceive sedulous checking as basis for deci- 
sion making. The appropriate authority, 
not the court, makes the decision, but, 
even so, a caveat is necessary to avoid 
misuse. 


10. We are inclined to ignore the case 
that the appellant was retired because he 
had declined ‘to proceed on leave forcibly 
in September 1974’, While it is reprehen- 
sible for Government or any in the higher 
echelons to compel a civil servant to go 
on leave on pain of being suspended, re- 
tired or transferred to a far-off place or 
indifferent post — and the court may 
readily infer mala fides in the subsequent 
order if there is proof of antecedent pres- 
sure to take forced leave — we cannot 
qudge the legality of.a compulsory retire- 
ment on suspicions and apprehensions 
invariably urged even by deserving vic- 
tims. 

11. Let us look at the facts from these 
broad lines of law. The A. G. has, in 
vindication of his action, submitted that 
“the impugned order of compulsory re- 
tirement was made by the Accountant 
General on the basis of the recommenda- 
tions dated 23-8-1975 of the Reviewing 
Committee constituting the following of- 
ficers: 


1. Accountant General 

2. Senior Deputy Accountant General 
mc) 

3. Senior Deputy Accountant General 
(Administration) Punjab 

4. Deputy Accountant General (Ad- 
ministration) Office of the Accountant- 
General, Haryana. 
The said Committee reviewed the service 
record of the appellant and found ad- 
verse entries in various confidential re- 
ports, and inter alia, held that the appel- 
lant was unable to perform his duty ef- 
ficiently and effectively in the post held 
by him and recommended compulsory re- 
tirement under FR 56 (i) (i). The appel- 
lant was accordingly retired by the Ac- 
count General on 27-8-1975.” 

12. We are not inclined to agree with 
the appellant that the Reviewing Com- 
mittee is an illegal body and taking its 
recommendations into consideration vi- 
tiates the A. G.’s order, On the other hand, 
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it is clear that the decision to retire is 
surely that of the A. G. and the Review- 
ing Committee’s presence is persuasive 
and not decisive, prevents the opinionat- 
edness of one by the collective recom- 
mendations of a few. 

13. Now we will enter the substantive 
dispute and search for the presence of 
public interest as the basis of the impugn- 
ed order. The A. G., Mr. Khanna has, in 
his affidavit in this court, sworn: 

In this connection I respectfully submit 
that the petitioner’s work was found to 
be below average and that fact was noted 
by the appropriate authority in the con- 
fidential reports of the petitioner as per 
details given below : 

(For table see next page) 

The aforementioned adverse remarks in 
the confidential reports of the petitioner 
were communicated in all the cases to 
the petitioner and the petitioner made re- 
presentation which was rejected bv the 
competent authority after due considera- 
tion. At the time of the review of the re- 
tention of the petitioner and other ac- 
counts officers, a Committee consisting of 


Accountant General, Senior De- 
puty Accountant General (IC), Senior 
Deputy Accountant General, (Admn.), 


Office of the Accountant General, 
Haryana was constituted to review the 
eases of the Accounts Officers for their 
retention, on their attaining the age of 50 
years. The said Committee was constitut- 
ed on 23-8-1975. The said Committee after 
careful assessment of the performance of 
the employees concerned depicted in their 
confidential reports found that the per- 
sons including the petitioner were 
not able to perform their duty efficiently 
and effectively in the posts held by them 
at that time and the Committee therefore 
recommended to retire the petitioner 
among others under F. R. 56 (j) (fi). A 
copy of the minutes of the meeting held 
is annexed herewith as Annexure Y. 

The Reviewing Committee report runs 
thus: 

“The Committee after a careful assess- 
ment of the performance of the em- 
ployees concerned as depicted in their 
confidential reports have come to the con- 
clusion that the persons mentioned be- 
Jow are not able to perform efficiently 
and effectively the duties of the posts 
held by them. 


(1) Shri Baldev Raj Chadda, 
Officer.” 

14, A bare glance at the confidential 
reports of the appellant brings out the 


Accounts 
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Period of Adverse Remarks. Date of 
Report. f communication, 
1961—83 Yes, An Average Officer. Though he did try to tackle §.12.1969. 
the arrears in the GAD Section under his charge, I 
was unhappy to observe that he was trying to shield 
those who eshirked work. I also noticed ‘that while 
he was anxious to bring to my notice persons 
who did their duties well, he was willing to play 
down the lapse on their part, if any, without adequate 
justification. 
14.12.64 A mediocrity who should take more intorest in the Adverse remark 
to 20.3.65 work. l noted on 15.1.68. 
29-7-8689 Industry and application. Poor. 
to 15-1.70 
Ability to organige and manage sections competently, Poor. Adverse remarks 
k : communicated on 
29th Mayı 
1970, 
General Assessment: An average officer who would do 
_ better if he showed more initiative and resource. 
fulness. 
1. 4-70 1, Technical ability: Below average. 
to 9-12-70 
3 (a). Ability to organise and manage sections com. 
petently. Poor. 
(b). Ability to control subordinates and get the best 
out of them. Poor. 
10. General Assessment : Below Average. = 
My remarks against 1,3(a),(b) and 10 may be Adverse remarks 
i seen. The performance of Shri Ohaddha as the communicated on 
: Officer-in-charge of the Account Ourrent Sections Sth Sept. 1971, 


was not up to the Wark and consequently he hed 
to be given a change, This Officer ig definitely 


below average. 


striking fact that they relate to 1961-62 ta 
the end of 1970. 


15. The appellant was promoted only 
in 1961 and was regularly drawing incre- 
ment for well over a decade, without let 
or hindrance. What is far more signifi- 
cant is the further fact that the Review- 
ing Committee and the A. G. appear to 
have ignored entries in yearly/half-yearly 
reports in the seventies, The appellant 
states categorically : 

“A perusal of the extract from the 

Confidential reports would show that 
there were no adverse remarks in the 
Confidential Reports of the Appellant for 
the year 1971-72, 1972-73, 1973-74, 1974- 
75 and 1975-76 till the date of his retire- 
ment from service on 27-8-75.” 
He further rightly points out that tha 
stand of the A. G. before the High Court 
was that the impugned order was not 
grounded on the adverse entries: 

Since the adverse entries in the Con- 
fidential Reports of the petitioner were 
not, in terms, stated to be the ground for 


exercising the powers under F., R: 56 (i) if 
was not necessary for the Respondent to 
deal with the various allegations levelled 
by the petitioner against the higher auth- 
orities in this regard, 

We must read these materials against tha 
ar background set out by the appel« 
ant- 5 


If I was considered to be unsuitable to 
continue to officiate as Accounts Officer 
even after 14 years of continuous service 
without break and after I reached the 
maximum of the scale both old/revised 
without being held up or even delayed at 
E. B. or for increment, then the proper 
course open to the authorities was to take 
action against me under C. C. S. (C. C. A.) 
Rules 1965 to revert me and not to retire 
me by taking shelter under F. R. 56 (7) 4} 
to avoid initiating disciplinary action, 
This is thus a clear case of vindictive mis- 
use of powers by the Appointing Auth- 
ority under FR 56 (j). 

One wonders how an officer whose con~ 
tinuous service for 14 years crossing f 
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efficiency bar and reaching the maximum 
salary in the scale and with no adverse 
entries at least for five years immediately 
before the compulsory retirement, could 


be cashiered on the score that long years 
ago, his performance had been poor, al- 
though his superiors had allowed him to 
cross the efficiency bar without qualms. 
A short cut may often be a wrong cut. 
The order of compulsory retirement fails 
because vital material, relevant to the 
decision, has been ignored and obsolete 
material, less relevant to the decision, has 
influenced the decision. Any order which 
materially suffers from the blemish of 
overlooking or ignoring wilfully or other- 
wise, vital facts bearing on the decision is 
bad in law. Likewise, any action which 
irrationally digs un obsolete circum- 
stances and obsessively reaches a decision 
based thereon, cannot be sustained. Legal- 
ity depends on regard or the totality of 
material facts viewed in a holistic per- 
spective. For these reasons, the order 
challenged is obviously bad and we quash 
it. It is, however, open to the A. G. to 
take a fresh decision based on legal mate- 
rial and guided by legal principles. The 
appellant has, by now, reached the age of 
superannuation in the normal course. The 
result is that the consequence of any 
fresh order may only be financial, It is 
for the A. G. to consider whether in the 
circumstances, a fresh evaluation for the 
purpose of compulsory retirement is call- 
ed for. We merely allow the appeal, 
quash tHe order of compulsory retirement 
and leave the law to take its course. The 
appellant will be entitled to costs which 
we quantify at Rs. 2,000/-. 

Appeal allowed. 
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V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 
W. P. No. 3083 of 1978, D/- 13-12-1978. 
Subhash Chand Jain, Petitioner v, 
Delhi Electric Supply Undertaking 
and others, Respondents, 


Constitution of India, Art. 16 — Quali- 
fication for a particular post can be a 
rational differentia — Delhi Electricity 
Supply Undertaking held had power to 
prescribe relevant qualification for pro- 
motion as junior Stenographers—Steno- 
typists passing trade test directed to be 
posted in displacement of steno-typists 


AW/1X/A258/79/GDR 
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who had not passed trade test but were 
functioning as junior stenographers. 
(Para 7) 

KRISHNA IYER, J.;— The petitioner 
who really represents a class of aggriev- 
ed persons who are employees under the 
Delhi Electricity Supply Undertaking 
(DESU) has come up to this Court under 
Art. 32 of the Constitution claiming that 
his fundamental right under Art, 16 of 
the Constitution has been violated and 
that an appropriate writ should be issued 
in enforcement of that right. 

2. A detailed narration of the facts is 
uncalled for and a capsulated statement 
sufficient to bring out the core contention 
will now be made. 

3. Among the various categories of 
posts in the hierarchy under the DESU 
are two posts designated as steno-typist 
and junior stenographer. -They were dif- 
ferent in the nature of their duties, dif- 
ferent in the salary scales and naturally 
different in their status. Indeed, steno- 
typists form the basic cadre from which 


promotion is given as junior steno- 
graphers. At some intermediate stage 
in the history of this service (around 


1973) distinctions in regard to salary 
scales got blurred and steno-typists and 
stenographers were given the same scales 
of salary. This confusion led to a de- 
mand from steno-typists that they 
should also be allowed to be posted as 
junior stenographers. 

4 Some misapprehension crept in as 
a consequence of which  steno-typists 
were posted as junior stenographers al- 
though counsel for respondents Nos. 3 to 
46 has a case that this was done in ar- 
cordance with the extant executive in- 
structions. 


5. On a later date, thanks to an award 
of Industrial Tribunal relating to the 
junior stenographers, the DESU intro- 
duced a prescription by way of qualifica- 
tion for promotion as junior stenogra- 
phers. This prescription otherwise called 
trade test insisted upon a speed of 100 
words per minute in shorthand as an 
eligibility qualification for becoming 
junior stenographers. It must be stated 
here that tests were conducted in this be- 
half to enable the steno-typists as well 
as the junior stenographers who had not 
possessed this test to acquire this quali- 
fication. However, the steno-typists who 
had already been functioning as junior 
stenographers without passing the trade 
test declined to take advantage of the 
trade test held by the DESU, and insisted 
that regardless of such additional quali- 
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fication they should be entitled to hold 
the posts of junior stenographers. 

6. As a consequence of this stance, 
the steno-typists who were not occupying 
the post of junior stenographers, the peti- 
tioner (representing many of his ilk) has 
come up to this Court stating that 
this is an invidious discrimination.. He 
has not passed the test but has recently 
appeared for the test. If he passes the 
test, he must be entitled to be a junior 
stenographer over the heads of steno- 
typists who are currently occupying the 


posts of junior stenographers without 
passing the test. This, in brief 
is the bone of contention raised in this 


writ petition. 


7. We see no difficulty in resolving 
the conflict and we discern a plain dis- 
crimination in the petitioner being deni- 
ed the claims, that he puts forward that 
if he passes the trade test which is the 
qualification for junior stenographers’ 
post, he should be posted in displacement 
of steno-typists who have not passed the 
trade test but are still functioning as 
junior stenographers. It is well estab- 
lished law that qualifications for a parti- 
cular post can be a rational differentia 
within the meaning of Art. 16. It is 
equally clear that when a qualification 
has been prescribed for a post, that can- 
not be obliterated by posting those who 
do not have that qualification as against 
those who have that qualification. Tt is 
within the powers of the DESU to pre- 
scribe relevant qualifications and the pre- 
scription of stenographic ability of 100 
words per minute is a relevant qualifica- 
tion. ` 


8. In this view there is substance in 
the submission of the petitioner’s counsel 
that the scheme of posting hence as junior 
stenographers must be rationalised, clas- 
sified and harmonised with Art. 16. Hav- 
ing heard counsel for respondents 3 
to 46 and also counsel for the DESU, we 
think it right to issue the following 
directives upholding the application of 
Art. 16 to the circumstances of the case. 
We may add at this point that counsel 
for the DESU agrees that his client also 
regards these directions as substantially 
just and workable. Counsel on both 
sides who are the real contestants also 
do not have any serious differences ex- 
cept on adjustment of minor equities 
which will be taken care of in the order 
that we make. 

9. There is an earlier order of this 
Court made at an interlocutory stage 
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whereby steno-typists who are function- 
ing as junior stenographers are allowed 
to continue as such until the disposal of 
the writ petition. They are also permit- 
ted to take the trade test which was to 
be held by the DESU and which since 
has been held. _ 

10. Without detracting from the eff- 
cacy of that interlocutory order, we make 
the following decision: 

(a) It is obligatory for steno-typists to 
become junior stenographers to pass 
trade test, namely, stenographic ability 
of 100 words per minute; 

(b) The existing junior stenographers 
who do not possess this qualification will 
be permitted to take the trade test with- 
in four months from today. The DESU 
undertakes to and is hereby directed to 
hold the requisite trade test in this be- 
half within this period. In case anyone 
of them fails to qualify in the said test, 
such person or persons will be allowed 
to take the same trade test within two 
months thereafter and the DESU will 
hold such a trade test to enable the failed 
candidates to appear for the test. 

(c) One test has already been held 
and the petitioner and others like him 
have appeared therein. The results have 
been withheld but we direct the DESU 
to release the results. Those who have 
passed will not automatically get into 
the post of junior stenographers. Those 
who have failed will be allowed to appear 
in the trade test to be conducted four 
months later or two months thereafter 
as indicated above. 


(d) In the two tests so held, the steno- 
typists who are now working as junior 
stenographers and who pass and qualify 
them, they will be given precedence 
over those who are not now functioning 
as junior stenographers and their alloca- 
tion inter se will be according to their 
seniority (counted on a continuous basis 
from the time they were. first posted 
as junior stenogranphers.) 


{e} Those junior stenographers whe 
do not possess the trade test and fail im 
both the examinations above indicated 
are free to appear in further trade tests 
held by the DESU but will not have the 
benefit of seniority over  steno-typists 
who have earlier passed the examination 

(fî) Those junior stenographers who 
have not passed the trade test and fail 
to pass the trade test in the two examina- 
tions we have indicated above will ne 
longer be entitled to continue as junior 
stenographers and shall be liable to be 
reverted. 
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(g) The junior stenographers who 
have functioned as such although with- 
out the qualification of trade test will be 
paid the salary due to junior stenogra- 
phers until the date of their reversion in 
keeping with the order we have passed. 


11. Respondents Nos. 3 to 46 have 


filed a writ petition entitled Satish . 


Chandra v. DESU in the High Court of 
Delhi. The order that we have made 
completely governs the points’ raised in 
that writ petition. Therefore, counsel 
for respondents 3 to 46 has fairly under- 
taken that he will: withdraw the writ 
petition in the Delhi High Court, 


12, This judgment does not stand in 


the way of the DESU prescribing quali-- 


fications or tests under the statute if they 
choose to do so. 
13. The writ petition is disposed of 
accordingly, 
Order accordingly, 
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(From; Allahabad)* 


P. N. BHAGWATI AND 
S. MURTAZA FAZAL ALI, JJ, 
Civil Appeal No, 1204 of 1978, Dj- 7- 
10-1980, 


Karbalai Begum, Appellant v, 
Sayeed and another, Respondents, 


(A) Limitation Act (36 of 1963), Arti- 
eles 64 and 65 — Adverse possession —- 
Co-sharers in possession of land do not 
prescribe title against co-sharer not in 
possession — Non-participation in rent 
and profits by latter is immaterial, 

It is well settled that mere non-parti- 
cipation in the rent and profits of the 
land of a co-sharer does not amount to 
an ouster so as to give title by adverse 
possession to the other co-sharer in pos- 
session, Indeed even if this fact is ad- 
mitted, then the legal position would be 
that the co-sharers in possession would 
‘become constructive trustees on behali 
of the co-sharer who is not in possession 
and the right of such co-sharer would be 
deemed to be protected by the trustees, 

(Para 7) 

(B) Civil P. C. (5 of 1968), Ss. 190 and 

101 — Finding of fact — Finding as to 
perpetration of fraud im consolidation 


"Second Appeal 90 of 1975, D/- 5-4-1978 
(All-L, B.). 


IX/IX/F127/80/SNV 


Mohd, 
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proceedings by lower appellate Court — 
It being a finding of fact, High Court 
should not interfere with it in second ap- 
peal. (Para 9) 

(C) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Finding of fact — Finding that 
there was no evidence that a co-sharer 
was not given share out of produce — Et 
is a finding of fact and was binding in 
second appeal. (Para 10) 


(D) Civil P. C. (5 of 1908), Ss. 100 and 
161 — Second appeal — Error of record 
-— Acceptance by first appellate court of 
contention of plaintiff-co-share that she 
was not informed about commencement 
of consolidation proceedings by other co- 
sharers in spite of assurance by them to 
the contrary — High Court should not 
have interfered with it, (U. P. Consolida- 
tion of Holdings Act (5 of 1954), S. 9). 

(Para 16) 


(Œ) U. P, Consolidation of Holdings Act 
(5 of 1954), S. 49— Bar of suits under —- 
Suit by co-sharer to challenge deletion of 
her name in joint khewat in consolida- 
tion proceedings on ground of fraud of 
co-sharers in possession — Not barred 
by S. 49. Second Appeal No. 90 of 1975, 
D/- 5-4-1978 (Al-L. B.), Reversed; AIR 
1874 SC 1657, Rel. on, (Para 13) 


Cases Referred : Chronological Paras 
AIR 1974 SC 1657 i 12 


Mr. R. K. Garg, Sr. Advocate (M/s, 
V. J. Francis and Sunil Kumar Jain, Ad- 
vocates with him), for Appellant; Mr 
Uma Datta, Advocate, Mr. Prem Mal- 
hotra, Advocate and Mr. Kishan Datt, 
Advocate, for Respondents, 


FAZAL ALI, J.:—How dishonest cous- 
ins, looking after the lands of their bro- 
ther’s widow, situated far away from the 
place where the widow was living, tak- 
ing undue advantage of the confidence 
reposed in them by their widowed sister- 
in-law and having painted a rosy picture 
of honestly managing the property and 
giving her due share, cast covetous eyes 
on their sister-in-law’s share and with a 
deplorable design, seek to deprive her 
of her legal share and deny her legal- 
rights is not an uncommon feature of our 
village life. That this is so is aptly illu- 
strated by the facts of this case where 
the sister-in-law was driven by the force 
of circumstances to indulge in a long 
drawn litigation in order to vindicate her 
legal rights in wresting her share of the 
property from the hands of her cousins, 
This is the unfortunate story of the poor 
and helpless appellant, Karbalai Begum, 
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who having failed to get justice from the 
High Court of Allahabad was forced to 
knock the doors of the highest Court in 
the country and has, therefore, filed the 
present appeal in this Court after obtain- 
ing special leave.. ‘ 


2. In order to understand the facts of 
the case, it may be necessary’to give a 
short genealogy of the parties which will 
be found in the judgment of the District 
Judge and is extracted below: 


Mir Tafazzul Hussain 
| 





J | 
Syed Khadin Syed Sadiq 


Husain Husain 
} i 
| Mohd, Bashir Mohd. Rasheed 
Syeed Laek (Defdt. (Widow Smt, 
Husain (widow No. 1) Shakira Bano, 


Karbalai Bean Defdt. No. 2) 
) 


Plainti 

3. The appellant Karbalai Begum was 
the widow of Syed Laek Husain and de- 
fendants Nos. 1 and 2 were her husband's 
cousins, The admitted position seems to 
be that the plaintiff and the defendants 
were in joint possession of the plots in 
dispute, being co-bhumidhars because 
after the abolition of the zamindari by 
the Uttar Pradesh Zamindari Abolition 
and Land Reforms Act, 1950 the plaintiff- 
appellant, Mohd. Bashir and Mohd, Ra- 
sheed became bhumidars of the plots in 
dispute. It is also not disputed that up to 
1359 Fasli both the parties had a joint 
khewat, as would appear from the ex- 
tract of the khewat produced by the ap- 
pellant. The plaintiffs case was that she 
was living with her sons at Lucknow and 
her husband’s cousins were looking after 
the lands which consisted of agricultural 
lands and groves and she was given her 
share by her cousins from time to time, 
It was also alleged that she went to the 
village from time to time and got her 
share. In her statement before the trial 
court, she has clearly stated that the de- 
fendants, Mohd. Bashir and Mohd, Ra- 
sheed used to manage the properties 
which were joint and used to give her 
share and assured her that her share 
would be properly looked after and pro- 
tected by them. Thus, having gained the 
confidence of the plaintiff the first and 
the second defendants went on managing 
the properties and off and on gave her 
share so that she may not suspect their 
evil intentions. The plaintiff further al- 
leged in her statement that during the 
consolidation proceedings, separate plots 
were carved out and she was never in- 
formed about any proceedings by the 
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defendants and was under the impres- 
sion that her share was being properly 
lookéd after. It was only three years be- 
fore the suit that the plaintiff came to 
know that her name had been deleted 
from the khewat and the entire property 
was mutated in the consolidation of hold= 
ing proceedings in the name of the de- 
fendants. Hence, the suit by the plaintiff 
for joint possession over the share. i 

4. The suit was dismissed by the trial 
court but on appeal, the district judge 
decreed the suit for joint possession in 
respect of Chakbandi plots Nos. 201 and 
274 only. As regards plots Nos, 93, 94 and 
106 the dismissal of the plaintiff’s suit by 


` the trial court was upheld, In the instant 


case, therefore, we are concerned only 
with Chakbandi plots Nos, 201 and 274, 
Plot No, 201 was carved out of plots Nos. 
158, 159, 164, 165, 167, 166, 168 etc. and 
plot No. 274 was formed out of plots 
Nos. 267, 268, 272, 273, 276, 277, 278, 279 
and 280. 


- 5. The suit was contested by the de- 
fendants mainly on the ground that the 
defendants were in separate occupation 
of the land or plots in dispute and the 
plaintiff had absolutely no concern with 
them. It was further averred that al-. 
though at some time before the lands in 
dispute were joint but during the con= 
solidation proceedings the plots in pos- 
session of the plaintiff were occupied by 
Adhivasi who having acquired the rights 
of a Sirdar under the Uttar Pradesh 
Zamindari Abolition ‘and Land Reforms 
Act, 1950, the plaintiff lost her title by 
Operation of law. The allegation of the 
plaintiff that the defendants had commit- 
ted fraud was stoutly denied, 


& The learned trial court accepted 
the allegations of the defendants and dis- 
missed the case of the plaintiff, The Dis- 
trict Judge, however, found that on the 
admitted facts even after the abolition 
of zamindari, the position was that in 
1357 Fasli the plaintiff's name was clear- 
ly recorded as a co-sharer with the de- 
fendants and continued to be so until 
1359 Fasli as would appear from Ex. 2, 
The learned District Judge further found 
that the name of the plaintiff was sud- 
denly deleted after 1359 Fasli and there 
was no order of any authority or court 
tc show the circumstances under which 
the plaintiff's name was suddenly delete 
ed nor were there any judicial proceed+ 
ings under which the name of the plain- 
tiff as a co-bhumidar was deleted. The 
learned District Judge, after a careful 
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consideration of the documentary evi- 
dence, came to the clear conclusion that 
some sort of fraud must have been com- 
mitted by Mohd. Bashir and Mohd. Ra- 
sheed when in 1362 Fasli the plots were 
entered exclusively in the name of 


Mohd. Bashir and Mohd. Rasheed. 
Even if no share was given to 
the plaintiff by the defendants, 


as the defendants were co-sharers, unless 
a clear ouster was pleaded or proved the 
possession of the defendants as co- 
sharers would be deemed in law to be 
the possession of the plaintiff, 


7, Another obvious fact which emerges 
from the admitted position is that if 
Mohd. Bashir and Mohd. Rasheed were 
co-bhumidars with the plaintiff in the 
khewat and had also sirdari tenants un- 
der them, how could the sirdari tenants 
occupy the land of one of the co-sharers 
leaving the defendants alone so that the 
blots were re-allotted to them. It is well 
settled that mere non-participation in the 
rent and profits of the land of a co- 
sharer does not amount to an ouster so 
as to give title by adverse possession to 
the other co-sharer in possession. Indeed 
even if this fact be admitted, then the 
legal position would be that Mohd. 
Bashir and Mohd. Rashid, being co 
sharers of the plaintiff, would becomes 
constructive trustees on behalf of thea 
plaintiff and the right of the plaintiff 
would be deemed to be protected by the 
trustees. The learned counsel appearing 
for the respondent was unable to contest 
this position of law. In the present case, 
it is therefore manifest that the posses« 
sion of the defendants, apart from being 
in the nature of constructive trustees, 
would be in law the possession of the 
plaintiff. 


8. Apart from this, the fact remains 
that the District Judge has come to a 
clear finding of fact after consideration 
of the evidence that a clear fraud was 
committed during the consolidation op- 
eration either by the defendants or by 
somebody else as a result of which the 
rights of the plaintiff were sought to be 
extinguished. In this connection, the 
Tearned District Judge found as follows: 

“This shows that a planned fraud was 
made to drop the appellant’s name from 
the revenue records and full advantage 
was taken of the consolidation operations 
in the village by the respondents, In 
para 20 of the written statement, paper 
31A, it was pleaded by the respondents 
. that they acquired the suit plots through 
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litigation and the plaintiffs right extin- 
guished during the consolidation proceed- 
ings. There is no evidence before me to 
show that there was any litigation with 
the sub-tenants and the defendants ac- 
quired the plots exclusively, Even if it 
is accepted for the sake of arguments 
that the respondents did obtain the nlots 
through litigation, even then it cannot 


.be said that the plaintiffs rights extin-- 


guished.” 


9. This finding of the learned District 
Judge was a clear finding of fact and 
even if it was wrong (though in our 
Opinion it is absolutely correct) it was 
not open to the High Court to interfere 
with this finding of fact in second ap- 
peal. Furthermore, the District Judge at 
another place found that there was no 
evidence on the record to prove that the 
plaintiff was not given any share out of 


-the produce and, therefore, the conclu- 


sion that the plaintiff should be deemed 
to be ousted from possession, was not 
correct, In this connection, the learned 
Judge observed as follows :— 


“The argument advanced by the coun- 
sel for the respondents that there is no 
evidence on the record that the plaintiff 
was given any share out of the produce 
and, therefore, the plaintiff should be 
deemed to be ousted from possession, is 
fallacious,” 

10. This was also a finding of fact 
which was binding is second appeal. The 
High Court seems to have relied on the 
fact that there was no evidence to prove 
that the plaintiff was prevented from fil- 
ing a petition under S, 9 of the U, P, 
Consolidation of Holdings Act, 1953 or 
that the defendants assured the plaintiff 
that her name shall be entered in the 
record during the consolidation proceed- 
ings. Here also, the High Court commit- 
ted an error of record because the clear 


. evidence of P, W., Karbalai Begum, is 


to the effect that she was not at all in- 


-formed about the consolidation proceed- 


ings and was assured by the defendants 
that they would take proper care of her 
share in any proceedings that may be in- 
stituted. This was accepted by the Dis- 
trict Judge and should not have been 
interfered with by the High Court in 
second appeal, 


11. The High Court proceeded on the 
basis that there was nothing to show that 
any fraud was practised upon the conso- 
lidation authorities so as to make the 
order a nullity, Here the High Court 
completely misunderstood the case made 
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out by the plaintiff. It’ was never the 
ease of the plaintiff that any fraud was 
committed on the consolidation authori- 
ties, What she had stated in her plaint 
and in her evidence was that the defen- 
dants had practised a fraud on her by 
giving her an assurance that her share 
would be properly looked after by them 
and on this distinct understanding she 
had left the entire management of the 
properties to the defendants who also 
used to manage them, The trial court did 


not fully appreciate this part of the case ` 


made out by the plaintiff and the Dis- 
trict Judge in clear terms accepted the 
same. In these circumstances, therefore, 
the finding of the High Court regarding 
fraud having been committed in the con- 
solidation proceedings was not legally 
sound, 


12, The last ground on which the 


High Court non-suited the appellant was * 


that after the chakbandi was completed 
under the U. P., Consolidation of Hold- 
ings Act, the suit was barred by Sec. 49 
of the said Act. It is well settled that 
unless there is an express provision bar- 
ring a suit on the basis of title, the 
courts will not easily infer a bar of suit 
to establish the title of the parties. In 
Suba Singh v. Mahendra Singh, AIR 1974 
SC 1657, this Court made the following 
observations :— 


“It was thus abundantly clear that an 
application for -mutation on the basis of 
inheritance when the cause of action 
arose, after the finalisation and publica- 
tion of the scheme under Section 23, is 
not a matter in regard to which an ap- 
plication could be filed “under the pro- 
visions of this Act” within the meaning 
of clause 2 of Section 49, Thus, the other 
limb of Section 49, also is not attracted. 
The result is that the plea of the bar of 
the civil courts’ jurisdiction to investi- 


gate and adjudicate upon the title to the . 


land or the sonship of the plaintiff has 
no substance.” 


13. In view of the clear decision of 
this Court, referred to above, the High 
Court erred in law in holding that the 
present suit was barred by Section 49 of 
the U. P. Consolidation of Holdings Act. 


14, Thus, the grounds on which the 
High Court reversed the decision of the 
District Judge are not sustainable in law 
and the judgment of the High Court can- 
not be allowed to stand. 


15.. We, therefore, allow the appeal 
with costs throughout, set aside the judg- 
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ment of the High Court, decree the 
plaintiffs suit for joint possession as far 
as plots Nos, 201 and 274 are concerned 
and restore the judgment of the District 
Judge. The cost allowed by this Court 
would be set-off against the sum of Ru- 
pees 15,000/- (fifteen thousand only) de- 
posited by the respondents in the High 
Court and paid to the appellant and the 
balance may be refunded to the respon- 
dents, 

Appeal allowed, 





AIR 1981 SUPREME COURT 80 
= 1980 Cri. L. J. 1312 


(From: Bombay) 
A. C. GUPTA AND 
E. S. VENKATARAMIAH, JJ. 


Criminal Appeal No, 204 of 1975, Dim 
28-8-1980, 


Bhausaheb Kalu Patil, Appellant w 
The State of Maharashtra, Respondent. 


Penal Code (45 of 1860), Ss. 30, 465, 
467, 471 — Valuable security — Certifi- 
cates which the accused was found to 
have forged to get admission in a college 
could not be described as valuable secu- 
rity — Conviction under S. 471 read with 
S. 467 changed to one under S. 471 read 
with S. 465. (Para 1) 


GUPTA, J.:— The appellant was cons 
victed of offences under sections 417, 420 
read with Section 511 and Section 471 
read with Section 467 of the Indian Penal 
Code and sentenced to various terms of 
imprisonment and fine for those offences. 
Having heard counsel for both sides we 
do not find any reason to disturb the 
order of conviction in respect of offences 
under Sections 417 and 420 read with 
Section 511 but as regards the offence 
under S. 471 read with Section 467, LP.C. 
we do not think that the two certificates 
the appellant has been found to have 


_forged to get admission in the Arts and 


Commerce College affiliated to Poona 
University could be described as ‘valu- 
able security’ as the expression is defin- 
ed in Section 30 of the Indian Penal Code. 
We, therefore, alter the conviction under 
the aforesaid sections to one under Sec- 
tion 471 read with Section 465 of the 
Indian Penal Code. However, having re~ 
gard to the facts and circumstances of 
the case we set aside the sentences pass- 
ed against the appellant and remit the 
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matter to the trial court to consider, as 
provided in Section § of the Probation 
of Offenders Act, 1958, whether the appel~ 
lant should be given the benefit of Sec- 
tion 4 of the said Act. If the trial court 
does not find it expedient to release the 
appellant on probation of good conduct. 
under Section 4 of that Act, it should 
then pass proper sentences on the appel- 
lant for the offences of which the appel- 
lant has been found guilty. The fine im- 
posed on the appellant, if paid, shall be 
refunded. The appeal is disposed of as 
above, 


Harihar Prasad v. 


Order accordingly. 





AIR 1981 SUPREME COURT 81 
= 1980 Cri, L, J. 1329 
(From: (1974) 1 Cal HN 481} 
R. S. SARKARIA AND 
A. C. GUPTA, JJ. 
Criminal Appeal No, 63 of 1975, D/- 
8-8-1980. 
Harihar Prasad Dubey, Appellant v. 
ane Das Mundhra and others, Respon- 
ents, 


Penal Code (1860), S. 406 — W. B. 
Board of Secondary Education Act (5 of 
1963), Ss. 27, 45 — Misappropriation of 
Provident Fund money of school — Ab- 
sence of statutory rules is no ground to 
quash proceedings, (1974) 1 Cal HN 481, 
Reversed; AIR 1956 SC 575 and AIR 
1961 Madh Pra 37, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1961 Madh Pra 37: (1961) 1 Cri LJ 

266 2 


AIR 1956 SC 575: 1956 Cri LJ 1116 2 

GUPTA, J.:— In this appeal by spe- 
cial leave. the appellant questions the cor- 
rectness of an order passed by a learned 
Judge of the Calcutta High Court quash- 
ing a charge under Section 406 of the 
Indian Penal Code framed against re- 
spondents Nos. 1 and 2. The appellant 
who is a teacher.of a school in Calcutta 
named Shri Balkrishna Vithal Nath 
Vidyalaya filed a petition of complaint. 
on January 16, 1970 before the Addi- 
tional Chief Presidency Magistrate, Cal- 
cutta, against the aforesaid respondents 
who happened to be the Secretary and 
Head Master respectively of that school, 
alleging misappropriation of the provi- 
dent fund money of the school. The 
school is recognised by the West Bengal 


1X/IX/E674/80/GDR 
1981 S, G/6 I G—6 


‘Tulsi Das Mundhra 


S.C. 81 


Board of Secondary Education. Follow- 
ing a judicial inquiry into the allegations 
the Additional Chief Presidency Magis- 
trate, Calcutta, took cognizance of the 
case and transferred the case to the Pre- 
sidency Magistrate, 11th Court, Calcutta, 
for disposal. The prosecution examined 
13 witnesses and proved a number of ex- 
hibits. The Presidency Magistrate on a 
consideration of the material before him 
framed the following charge against the 
respondents: 


“That you jointly being entrusted with 


` the provident fund deposits belonging to 


the teachers of Shri Bal Krishna Vithal- 
nath Vidyalaya Higher Secondary Multi- 
purpose School, Calcutta, accumulated to 
the extent of Rs. 3,44,697.18 P. as custo- 
dians and having dominion over the said 
amount of money, disposed of a sum of 
Rs. 2,49,130.33 P. from the total accumu- 
lated amount, in September, 1969, in vio- 
lation of law prescribing the mode in 
which the trust was to be discharged, as 
per law and rules framed by West Ben- 
gal Board of Secondary Education and 
have dishonestly used the said amount 
illegally for personal benefits and have 
failed to account for the same when call- 
ed upon to do so in September, 1969, and 
have thus committed criminal breach of 
trust, in respect of Rs. 2,49,130.33 P. and 
you thereby have committed an offence 
punishable under Section 406 of the 
Indian Penal Code and within my cog- 
nizance,” 


On `a revision petition made by the re- 
spondents to the Calcutta High Court a 
learned Judge of that Court quashed the 
charge and the proceedings against them. 
The learned Judge thought that “any 
further continuance of the proceeding 
will be an abuse of the process of the 
court” on two grounds: 


(1) as no Provident Fund Committee 
had yet been formed as required under 
the law, “necessarily there could not 
have been any entrustment’” of the pro- 
vident fund contributions of the teachers; 
and 


(2) as there were yet no rules framed 
under the West Bengal Board of Second- 
ary Education Act, 1963 to guide the 
“handling or spending” of the provident 
fund, the respondents could not be said 
to have committed any offence under 
Section 406 of the Indian Penal Code, 
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2. In our opinion neither of them was 
a valid ground for quashing the proceed- 
ing and the learned Judge was in error 
in thinking that continuance of the pro- 
ceeding would be an abuse of the pro- 
cess of the court. The two grounds are 
really one — 
tutory rules there could be no offence 
under Section 406 of the Indian Penal 
Code. This Court in Jaswantrai ~ Manilal 


Akhaney v. The State of Bombay, 1956 
SCR 483: (AIR 1956 SC 575) explained 
that: : 


“When Section 405 which defines “cri- 
minal breach of trust” speaks of a person 
being in any manner entrusted with pro- 
perty, it does not contemplate the crea- 
tion of a trust with all the technicalities 
of the law of trust. It contemplates the 
creation of a relationship whereby the 
owner of property makes it over to an- 
other person to be retained by him until 
a certain contingency arises or to be dis- 
posed of by him, on the happening of a 
certain event. The person who transfers 
possession of the property to the second 
party still remains the legal owner of 
the property and the person in whose 
favour possession is so transferred has 
only the custody of the property to be 
kept or disposed of by him for the bene- 
fit of the other party......” 


The appellant also relies on a decision of 
the Madhya Pradesh High Court: Akhar- 
bhai Nazarali v. Md. Hussain Bhai, AIR 


1961 Madh Pra 37. This was a case under ` 


the Employees’ Provident Funds Act, 
The following observation occurs on 
page 39 of the report: 


“It may be that the deduction and re= 
tention of the employees’ contribution is 
a trust created by virtue of that very 
fact, or by virtue of a provision in sta- 
tute or statutory rule. But even apart 
from the latter, the mere fact of telling 
the employees that it is their contribu- 
tion to the provident fund scheme and 
then making a deduction or recovery and 
retaining it, constitutes the offence of 
criminal breach of trust.” 


3. This, in our opinion, is a correct 
Statement of the position and we also 
-agree with the learned Judge of the 
"Madhya Pradesh High Court that “this 
is so obvious that nothing more need be 
said about it”. We, therefore, think that 
the impugned order quashing the charge 
against the respondents is obviously 
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that in the absence of sta- | 
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wrong. The appeal is allowed, the order 
complained of is set aside; as this is an 
old case, the trial shall be expedited. 


Appeal allowed, 


i 
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AIR 1981 SUPREME COURT 82 i 
= 1980 Cri L, J. 1330 
(From :— Andhra Pradesh) 
R. S, SARKARIA, A. C. GUPTA AND 
P. S. KAILASAM, JJ. 
Criminal Appeal No, 146 of 1977, 
11-9-1980. 
Hari Obula Reddi and others, Appel- 
lants v. The State of Andhra Pradesh, 
Respondent, 


D/- 


Evidence Act (1 of 1872), Section 23 — 
Interested and partisan witness — Re- 
liability — Interested evidence, if can 
form basis of conviction. 


Interested evidence is not necessarily 
unreliable evidence, Even partisanship 
by itself is not a valid ground for dis- 
crediting or rejecting sworn testimony. 
Nor is it an invariable rule that interest- 
ed evidence can never form the basis of 
conviction unless corroborated to a mate- 
rial extent in material particulars by in- 
dependent evidence. All that is neces- 
sary is that the evidence of interested 
witnesses should be subjected to careful 
scrutiny and accepted with caution. If 
on such scrutiny, the interested testi- 
mony is found to be intrinsically reliable 
or inherently probable, it may, by itself, 
be sufficient, in the circumstances of the 
particular case, to base a conviction 
thereon. Broad guidelines for assessing 
interested testimony pointed. Decision of 
Andhra Pradesh High Court D/- 21-12- 
1976 Affirmed. (Para 12) 


R. S. SARKARIA, J.:—~ This appeal is 
directed against a judgment, dated De~- 
cember 21, 1976, of the High Court of 
Andhra Pradesh, reversing the judgment 
of the Sessions Court, Anantapur, where- 
by he had acquitted the six accused of 
offences under Sections 148 and 302 read 
with Section 149, Penal Code. The pro- 
secution case, as it emerges from the re= 
cord, is as follows: 


The deceased, M. Gangireddy, was œa 
practising Advocate of Cuddapah. He be- 
longed to village Atchavalli. In that 
village, there are two rival factions. The 
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deceased was the leader of one faction, 
while the accused appellants belong to 
the opposite faction led by Kankarla 
Narayana Reddi. There had been bad 
blood and criminal litigation between 
persons belonging to each of these fac- 
tions. In election to the office af Sar- 
panch of Atchavalli the deceased had 
defeated the said Kankarla Narayana 
Reddi. A criminal case was instituted 
against the deceased and 4 others includ- 
ing one Samvarpu Chinna Narayan 
Reddy, under Section 307, Indian Penal 
Code, alleging that the deceased went to 
K. N. Reddy’s house armed with a re- 
volver and caused injuries to some per- 
sons of the opposite faction. The accus- 
ed in that case were convicted by the 
trial Court but were acquitted on appeal 
by the High Court. The deceased and 
others were being tried for the murder 
of one Errappa Reddi. That case was 
pending trial on the date of the murder 
in question. Accused 1 (Hari) and accus- 
ed 3 (Kothapu) were cited as eye-witnes- 
ses by the prosecution in that murder 
case against the deceased. 


2. On November 15, 1973 at about 12 
noon, the deceased was proceeding in a 
bicycle-rickshaw peddled by P. W. 4 
(Murad) from the Court of the J. S. C. 
Magistrate at Cuddapah to his house. 
Before the deceased boarded the rick- 
shaw, his maternal uncle (P. W. 1), who 
had come to him for borrowing a sum 
of Rs, 1,000, met him and asked for the 
loan. The deceased asked P. W. 1 to 
come to his house where they would talk 


about it. When the rickshaw with the 
deceased reached near Nagamalaila 
Reddy’s Hotel, accused 1 to accused 6 


emerged from a place in between a tea 
stall and the hotel. All the six accused 
were carrying daggers. One of them 
shouted : “Gangi Reddy Gadu is going, 
kill him”. Thereafter all the six appel- 
lants surrounded the deceased, pulled 
him out of the rickshaw and repeatedly 
stabbed him, causing numerous injuries. 
The rickshaw-puller (P. W. 4) got down 
and stood aside for a moment. When the 
six appellants started stabbing the de- 
ceased, P. W. 4 got frightened and then, 
tan to the deceased’s house raising an 
out-cry that the deceased was being mur- 
dered. P. W, 2 was also present there 
at the spot and witnessed the occurrence. 
The deceased fell to the ground but the 
assailants continued to stab him till he 
died. The assailants then ran away. In 
the meantime, on reaching the deceased’s 
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house, P. W. 4 informed the deceased’s 
wife, Veeramma (P. W. 5) about the oc- 
currence. P. W, 5 then rushed to the 
scene of offence followed by P. W. 4. 
The deceased was lying dead in a pool 
of blood at the spot. P. W. 1 and P. W. 2 
were present there. P. W. 1 and P. W. 2 
took P. W. 5 (Veeramma) to her house. 
Leaving Veeramma under the care of 
P. W. 2, P. W. 1 went to the Police 
Station and lodged a complaint, orally. 
Thereafter, he handed over the written 
complaint (Ex. P1) to the Sub-Inspector. 
By that time, it was about 1 P, M. 
P. W. 1 then returned to the scene of 
occurrence and saw that the Circle in- 
spector of Police and some Constables 
were already present there. The Inspec- 
tor examined P. W. 1 and recorded his 
statement during the inquest which was 
held on the same day between 2 p. m. 
and 4.30 p. m. A copy of the F. I. R. 
lodged by P. W. 1 was received by the 
Magistrate, the same day at 4 p. m. Post- 
mortem examination of the dead-body of 
the deceased was performed on the fol- 
lowing day at 6 a. m. 


3. The trial court found that the evi- 
dence of P. W. 1 and P. W. 2 did not 
inspire confidence, and it was most un- 
safe to convict the accused persons on 
the basis of their testimony, particularly 
when the evidence of P. Ws. 3 to 5 who 
were examined to corroborate them, was 
itself unreliable. 


4. The trial court found it unsafe to 
act upon the evidence of P. W. 1 for 
these reasons: 


(1) P. W, I is a close relation of the 
deceased and was highly interested in 
the prosecution. Admittedly, he is the 
maternal uncle of the deceased: his 
younger brother who married the de- 
ceased’s younger sister, manages the 
estate of the deceased: his cousin (Dayadi), 
Samvarpu Chinna Narayan Reddy, was a 
co-accused of the deceased and others, 
who were jointly tried in respect of an 
offence under Section 307, Indian Penal 
Code. 


(2) If P. W. I had really identified 
the assailants, there is no reason why he 
should not have disclosed their nares to 
the various spectators who had gathered 
around the dead-body soon after the oc- 
currence. P. W. 1 does not say that he 
or P. W. 2 had disclosed the names of 
the assailants of the deceased to P. W. 5 
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when she came on the scene of occur- 
tence. 


(8) P. W. 1 gives only an omnibus 
version. He is not able to say who out of 
the accused pulled out the deceased from 
the rickshaw and who gave the first blow. 
He merely says that six people from the 
direction of Azeez Khan’s tea-stall, sur- 
rounded the rickshaw, dragged the de- 
ceased down and stabbed him to death 
thereafter. 


(4) If P. W. 1 was really present and 
met the deceased at the gate of the 
Court, the deceased should have offered 
him a lift in the rickshaw. It was “rather 
improbable” that the deceased should 
have asked P. W. 1, a respectable elder 
to follow him on foot. 


(5) The so-called report, Ex. Pl, was 
not lodged by P. W. 1 at the Police Sta- 
tion before 1 p. m.; although the inves- 
tigation had been started by the Police on 
reaching the spot at 12.30 p. m. The 
report Ex. Pl was hit by Section 162, 
Criminal Procedure Code, and therefore, 
was not admissible in evidence, 


(6) Thé evidence of the Rickshawala 
(P. W. 4) was itself of doubtful veracity. 
His rickshaw was not seized at the time 
of the inguest. No Mahazar was prepar- 
ed to evidence its seizure. The name of 
P. W. 4 being the driver of the rickshaw, 
was not given in Ex. Pl, lodged with the 
Police by P. W. 1 at 1 p. m. 


(7) Shopkeepers and other persons of 
the locality, who could be independent 
eye-witnesses, were not examined by the 
prosecution even to vouch the presence 
of P. W. 1 and F, W. 2 at the scene, 


(8) P. W. 4 stated that he could not 
identify any of the assailants because he 
had not seen them before the occurrence, 
P. W. 4 says that he had seen P. W. 1, 
also, for the first time in the Court com- 
pound for a brief moment when he talk- 
ed to the deceased, while the latter was 
boarding the rickshaw; Identification of 
P. W. 1 in Court at the trial, as the per- 
son who had on the day of occurrence 
talked to the deceased was, therefore, 
not reliable. 


(9) The evidence of P. W. 3, a law- 
yer’s clerk, to the effect, that he had seen 
all the six accused at 10.30 a. m. at Cud- 
dapah, when the witness was on his way 
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to Court, could not be safely accepted. 
P, W. 3 admittedly, was a close relation 
of P. W. 1 and of the deceased. “The 
bias of P. W. 1 can be seen from the 
fact that he denied the truth of the sug- 
gestion that P. W. 3, free of cost, re 
sides in the deceased’s house. P. W. 3 
was frank enough to admit that he re- 
sides in the deceased’s house and also 
messes with him without paying any 
boarding charges. P. W. 3’s father Rami 
Reddy figured as a witness in the double 
murder case of Sambariva Reddy and B. 
Obula Reddy which ended in acquittal. In 
that case Al to A5, A3’s late brother, 
Errappa Reddy, among others, were the 
accused”, ` 


-§. For not accepting the evidence of 
P., W. 2, the trial court said: 


{a) His father was being prosecuted 
along with the deceased and others for 
the murder of Errappa Reddy, brother 
of accused 3. 


(b) The presence of P. W. 2 at or 
near the scene of offence is not spoken 
to by P. W. 4. Although before the | 
Court, P. W. 4 claimed to have seen 
P. W. 2 at the scene of offence when ne 
returned there with P. W, 5, in his state- 
ment under S, 161, Criminal Procedure 
Code, he did not refer to the presence of 
P. W. 2 at all, ; 


(c) P. W. 2s presence at the scene of 
occurrence, at 12 noon, was highly 
doubtful. P. W. 2, according to his ver- 
sion, appeared for interview before the 
Principal of Cuddapah College as he was 
seeking admission to that college; that the 
interviews started at 10.30 a. m. and he 
was the 8th candidate to be interviewed, 
He was definite that by 11 a. m. his inter- 
view was over. But the fact that his inter- 
view was over by that time, has not been 
confirmed by P. W. 7 who is a College 
Lecturer and was assisting the Principal 
and had noted the word “admit” on the 
application form, Ex. P3, presented ` by 
P. W, 2. At best, the evidence of P. W. 7 
and Exs. P. 3 to P.5 only shows that 
P. W. 2 could have been present at 
Cuddapah on November 15, 1973, but “it 
does not further show that P. W. 2 finish” 
ed his interview by 11 a. m. and could 
have been present to witness the incident 
at about 12 Noon.” : 


(d} “P. W. 2’s presence at the scene of 
offence is spoken to by P. W. 1 only and 
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by no other independent witness. P. W. 4 
does not speak to his presence”. 


(e) Like P. W. 1, P. W. 2, also, did not 
disclose the names of the assailants to the 
persons who had gathered at the spot 
Soon after the occurrence. 


(f) P. W. 2 also does not say that he 
had told P. W. 5 when she came to spot, 
the names of the accused as the assailants 
of the deceased. 


(g) Like P. W. 1, he also gives an omni- 
bus description of the assault, bereft of all 
details or any specific part played by any 
of the accused in the assault. 


(h) His evidence, also, has not been 
corroborated on material points from 
independent sources. 


6. Disagreeing with the trial court, the 
High Court found that both P. W. 1 and 
P. W. 2 were worthy of credit and that 
the evidence of these witnesses had been 
substantially corroborated by P. W. 4 and 
P. W. 5. The High Court further held that 
the oral complaint made by P. W. 1 or the 
written report (Ex. P-1) would be inad- 
missible as a First Information Report; 
that P. W. 1 had emerged unscathed from 
a protracted  cross-examination; that 
Lakshmi Reddy’s (P. W. 1) statement to 
the effect that he had himself written 
Ex. P-1 without anybody’s help was not 
true because the witness could not write 
his own father’s name, but this point 
loses its importance in view of the fact 
that Ex. P-1, not being a F. I. R., cannot 
be used to corroborate the testimony of 
Lakshmi Reddy (P. W. 1); that there - is 
nothing in the evidence of P. W. 1 which 
could lead to the - conclusion that the 
witness had not really seen the incident 


or that he is not a witness 
of truth that the mere fact 
that the witness could not explain 


-how the various articles, including the 
dagger (M. O. 11) came to lie at the scene 
of occurrence, was not a ground to dis- 
- credit the witness; that the mere fact that 
there was no blood on the dagger (M. O. 
11) would not necessarily show that his 


evidence is totally false; all that it would. 


show is that one of the assailants did not 
use his dagger; that the mere fact that 
P, W. 1 instead of accompanying the de- 
ceased in the rickshaw was asked to go 
on foot to his house cannot lead to the 
‘total rejection of the testimony of P. W. 1; 
that there was no substance in the con- 
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tention that P. W. 1 was a chance wit- 
ness; that while it was true that Lakshmi 
Reddy (P. W. 1) did not reside in 
Cuddapah town, but had come from a dis- 
tance of 51 miles to Cuddapah from his 
his presence at the 
scene of occurrence “cannot be doubted 
in view of the fact that his name was 
mentioned at the earliest opportunity and 
no contradiction in that regard has been 
brought out in the course of the evidence; 
that it is true that P. W. 1 is-a re- 
lative of the deceased, but that fact 1s 
often a sure guarantee of truth; and that 
the incident took place in broad day light 
and there would be no question of the 
witness not identifying the assailants. 


7. Regarding P. W. 2, the High Court 
observed that he is 18 years old student 
and cannot be called a relative of the de- 
ceased and is, in the nature of an inde- 
pendent witness; that his presence in 
Cuddaph town stood amply proved by the 
evidence of P. W. 7, which, in turn, was 
fortified by- documentary evidence in the 
form of Ex, P-3, Ex. P-4 and Ex. P-5, viz. 
Challans issued to P. W. 2 on November 
15, 1973, by the College for depositing the 
admission fee etc; that once his presence 
in Cuddapah town is proved, the fact that 
he happened to be on the public road near 
the scene of incident cannot make him a 
chance witness, that only two contradic- 
tions have been brought out as between 
his evidence in the trial court and his 
statement to the police, but neither of 
them is material. The High Court, how- 
ever, noted that the first of these 
contradictions (Ex. D-4) is in regard to 
the point as to whether the witness’s 
father belonged to the party of Mallu- 
sidda Reddy or not. His statement in the 
trial court was that he did not know that 
his father belonged to the party: whereas 
it has been proved by Ex. D-4 that he 
had made that statement before the 
police. The High Court, however, did not 
comment further as to why this con- 
tradiction was of-no consequence; but said 
that he was not a chance witness because 
his presence in Cuddapah town had been 
established by the independent testimony 
of P. W. 7. The High Court further held 
that the “intrinsic credibility” of Lakshmi 
Reddi and Gangi Reddi is supported by 
the evidence of Mallu Veeramma, widow 
of the deceased, who has not only corro- 
borated the statements of both these wit- 
nesses that they had come to enquire for 


- the deceased at his house that morning, 


but has also borne out their presence at 
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the place of the incident almost imme- 
diately after it occurred; that P. W. 5 
had consistently stated to the police 
as well as at the trial that P. W. 1 and 
P. W. 2 had told her that the six accused 
persons were responsible for having kill- 
ed her husband, whereas neither P. W. 1 
nor P. W. 2 have deposed at the trial to 
having made that statement to her. 


& Commenting on the evidence of the 
rickshaw-driver, Murad (P. W. 4), the 
High Court said that the evidence of this 
witness not only bears out the back- 
ground of the incident, viz., the deceased 
having got into his rickshaw to return 
home, but also bears out the presence of 
P. W. 1 whom he identifies; that it is 
most significant to note that there is no 
cross-examination at all of this witness in 
regard to the incident itself, or in regard 
to the fact that the deceased had engag- 
ed his rickshaw and was returning home 
from the court in that rickshaw when he 
was killed in the manner alleged by the 
prosecution; that in the absence of cross- 
examination on these material points, it 
could not be contended either that Murad 
was not a witness to that incident, or 
that the deceased was not in his rickshaw 
at the time when he was set upon by his 
assailants; that since the testimony of 
Murad on this point had gone un- 
challenged, there is no reason why his 
testimony should not be accepted. 


§. Shri Ram Reddy, learned counsel 
for the appellants, contends that the High 
Court has not effectively displaced the 
main reason given by the trial court for 
holding that the evidence of P. W. 1 and 
P. W. 2 could not form as a safe basis for 
convicting the accused persons, in the ab- 
sence of corroboration on material points 
by independent evidence. It is submitted 
that the High Court was not right in hold- 
ing that P. W. 1 was not a relative of the 
deceased and that he was an independent 
witness. It is further pointed out that the 
learned Judges of the High Court were 
not right in holding that the evidence of 
P. W. 7 makes the presence of P. W. 2 at 
the time and place of occurrence, prob- 
able. In any case, it is submitted, the evi- 
dence of P. W. 1 and P. W. 2 could not 
be called “intrinsically credible’: it was 
clearly of an interested and partisan 
character and as rightly held by the trial 
court. it was hazardous to convict the six 
accused persons on their uncorroborated 
testimony. It is further submitted that 
while the fact of P. W. i and P. W. 2 
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coming to Cuddapah on the day of. oc- 
currence was probable but their presence 
at the time and place of the incident was 
extremely doubtful. It is further em- 
phasised that the fact that the rickshaw 
from which the deceased was pulled down 
by the assailants was driven by P. W. 4, 
does not find mention in the statement 
(Ex. P-1) made by P. W. 1 to the police; 
that in his testimony, P. W.5 has not 
stated that he had seen P. W. 1 following 
the rickshaw, on foot, or had seen him at 
or near the scene of offence, when the as- 
sault started. It is further stressed that 
according to the evidence on record, when 
the Police Sub-Inspector and the Circle 
Inspector came to the scene of the inci- 


-dent, they did not find P. W. 1, there. Sum- 


ming up his arguments, Shri Reddy sub- 
mitted that the evaluation of the evidence 
and the conclusion drawn by the trial 
court could not, by any reckoning, be said 
to be erroneous or unreasonable, much 
less could the view of the trial court be 
branded as perverse or palpably wrong. 
It is maintained that even if two views of 
the evidence were possible, the High 
Court should not have, as a sound rule of 
practice, disturbed the acquittal. 


10. On the other hand, Shri Khader, 
appearing for the respondent-State, sub- 
mits that the presence of P. W. 1 and 
P. W. 2 at the scene of occurrence was 
highly probable. It is pointed out that 
even the courts had conceded that in the 
forenoon of the day of occurrence,’ the 
presence of these witnesses in Cuddapah 
town was a probable fact: that the evi- 
dence of the College Lecturer (P. W. 7) 
coupled with the documentary evidence 
(Ex. P-3, Ex. P-4 and Ex. P-5) had estab- 
lished beyond all manner of doubt that 
P. W. 2 had appeared before the Princi- 
pal who was assisted by the Lecturer 
(P. W. 7), for admission in the local 
College on the day of occurrence, and 


that the interviews for admission had 
started at 10 A. M. There were 
38 candidates of C. E. C. Group, In- 
ter, in all, including P. W. 2 who had 


been summoned for interview that day. 
P. W. 2 was seeking admission to Inter- 
mediate Class (C. E. C. Group). The word 


‘*tadmit” was endorsed by P. W. 7 on the 


application form (Ex. P-3) of P. W. 2 
immediately after his interview. The 
Principal initialled Ex. P-3, there and 
then. Thereafter, the College Office issu- 
ed the Challans (Ex. P-4 and Ex. P-5) to 
P. W. 2 for deposit of the admission and 
other fees into the Sub-Treasury in the 
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State Bank of India within 24 hours of 
their issue. Cross-examined, the witness 
could not say whether P. W. 2 was the 
Tth or 8th candidate to be interviewed. 
Nor could he say at what time the last 
candidate on that day was interviewed. 
The witness did not deny the possibility 
of the last candidate having been inter- 
viewed after 4 p. m. and before 5 p.m. on 
November 15, 1973. The witness could 
not say whether C. E. C. Inter candidates 
were interviewed first, or the Bi. P. G 
Group which had 15 candidates. P. W. 7 
was a College Lecturer and, otherwise an 
independent and wholly reliable witness. 
P. W. 2 testified that he was interviewed 
as the 8th or 9th candidate for about 4 or 
5 minutes at about 10.30 a. m.; that at the 
end of the interview, the word “admit” 
was endorsed on his application (Ex. P-3) 
and he then collected the Sub-Treasury 
Challans (Ex. P-4 and Ex. P~5) from the 
College Office for depositing the amounts 
of Rs. 35/- and Rs, 36/- by 11 a. m. The 
witness then went to the deceased’s house 
y furlongs away, to seek guidance in re- 
mitting the fees under those Challans. He 
reached the house of the deceased at 
about 11.45 a. m. and learnt from the de~ 
ceased’s wife, Veeramma (P. W. 5) that 
the deceased had gone to the old Court 
buildings, The witness then proceeded to- 
wards the old Court buildings. By the 
time P. W. 2 entered the Court Road, he 
saw the deceased coming in rickshaw 
from the opposite direction of the Court 
The witness also saw P. W. 1 behind the 
rickshaw, following on foot. P. W. 2 fur- 
ther stated that by the time the rickshaw 
came near N. Mulla Reddy’s hotel, he 
saw Accused 1 to Accused 6 emerging. 
One of the accused shouted: “Gangi 
Reddy is coming, kill him”. Thereupon, 
all the six accused surrounded the 
rickshaw, dragged the deceased out of it 
and started stabbing the deceased with 
daggers which they all were holding. The 
rickshaw driver ran towards the deceas- 
ed’s house shouting that the deceased was 
stabbed. In cross-examination, he re- 
vealed that he saw the occurrence from a 
distance of about 30 or 35 yards and that 
the occurrence took place at a distance of 
about 80 or 85 yards from the gate of the 


Court buildings. The witness stated that 
on seeing the assault on the deceased 


neither he nor P, W. 1 raised any alarm. 


Excepting the fact that the father of 
P. W. 2 was a member of 
the party opposed to the ac- 
cused and was being prosecuted along 
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with the deceased and others for the 
murder of Errapa Reddy, brother of Ac- 
cused 3, nothing else was elicited in the 
lengthy cross-examination to show that 
the witness was not speaking the truth. 
He was a student, hardly 18 years old. 
Nothing has been brought out in the 
gruelling cross-examination to show that 
he is related to the deceased. 


11. The independent and trustworthy 
evidence of the College Lecturer (P. W. 7) 
goes a long way to corroborate the evi- 
dence of P, W, 2, although it does not 
positively confirm that P. W. 2 was 
interviewed as the 8th or 9th candidate at 
about 10.30 a. m. P. W. 7 was unable to 
confirm that fact because at that time he 
had no record available with him from 
which he could refresh his memory. He 
was not further asked as to whether any 
official record indicating the time and 
turn of the interview of the various 
candidates of that date was available in 
the College Office. Even so, the evidence 
of P. W. 7, so far as it goes, lends pro- 
bability to the version of P. W. 2 that he 
was the 8th or 9th candidate to be inter- 
viewed and he was free from the College 
Office after collecting the Treasury 
Challans by 11 a, m, 


12. P. W, 1 also had fully supported 
the prosecution story set out at the com- 
mencement of this judgment. He emerged 
unshaken from the ordeal of a lengthy 
and searing cross-examination. He frank- 
ly admitted his close relationship with 
the deceased. At first flush, our impres- 
sion was that P. W. 1 isa partyman of 
the deceased who had borne with the de- 
ceased in earlier incidents of factious 
strife, In order to clear up the point, we 
further heard the arguments of the 
learned counsel and carefully serutinized 
the record all over again. We find that in 
any incident, litigation or previous pro- 
ceeding with which the deceased or his 
partymen were concerned, P. W. 1 did not 
figure as an accused, or respondent or a 
witness or in any other capacity. Thus, 
all that can be said is that P. W. 1, being 
the maternal uncle of the deceased, and 
P. W. 2, being the son of a person who 
was being prosecuted along with the de- 
ceased for the murder of a person belong- 
ing to the opposing faction of the accused, 
can be said to be interested witnesses, 
But it is well settled that interested evi- 
dence is not necessarily unreliable evi- 
dence. Even partisanship by itself is not a 
valid ground for discrediting or rejecting 
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sworn testimony. Nor can it be laid down 
as an invariable rule that interested evi- 
dence can never form the basis of convic- 
‘tion unless corroborated to a material ex- 
tent in material particulars by indepen- 
dent evidence. All that is necessary is 
that the evidence of interested witnesses 
should be subjected to careful scrutiny 
and accepted with caution. If on such 
scrutiny, the interested testimony is 
found to be intrinsically reliable or 
inherently probable, it may, by itself, be 
sufficient, in the circumstances of the 
particular case, to base a conviction there- 
on. Although in the matter of apprecia- 
‘tion of evidence, no hard and fast rule 
‘can be laid down, yet, in most cases, in 
evaluating the evidence of an interested 
or even a partisan witness, it is useful as 
a first step to focus attention on the ques~ 
tion, whether the presence of the witness 
at the scene of the crime at the material 
time was probable. If so, whether the 
substratum of the story narrated by the 
witness, being consistent with the other 
evidence on record, the natural course of 
human events, the surrounding circum- 
stances and inherent probabilities of the 
ease, is such which will carry conviction 
with a prudent person. If the answer to 
these questions be in the affirmative, and 
the evidence of the witness ap- 
pears to the court to be almost flawless, 
and free from suspicion, it may accept it, 
without seeking corroboration from any 
other source. Since perfection in this im- 
perfect world is seldom to be found, and 
the evidence of a witness, more so of an 
interested witness, is generally fringed 
with embellishment: and exaggerations, 
however true in the main, the court may 
look for some assurance, the nature and 

-lextent of which will vary according to 
the circumstances of the particular case, 
from independent evidence, circumstan- 
tial or direct, before finding the accused 
guilty on the basis of his interested testi- 
mony. We may again emphasise that 
these are only broad guidelines which 
may often be useful in assessing interest- 
ed testimony, and are not iron-cased 
rules uniformly applicable in all situa- 
tions. 


13. Now, let us apply these broad tests 
to the evidence of P. W. 1 and P., W. 2. 


14. We have already seen that the pre- 
sence of P. W. 2 near the scene of the of- 
fence at about 12 noon was probable. Re- 
garding P. W. 1, it may be noted that he 
is a resident of village Atchavalli which 
is more than 50 miles from Cuddapah 
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town, The witness has stated that from 
Atchavalli on the day of occurrence, he 
started at 4 A. M. and after covering on 
foot a distance of 6 miles he reached the 
bus stand on the metalled road at Puli- 
vendula from where he took a bus at 
7.15 a. m. and after travelling in the bus 
over a distance of 45 miles reached 
Cuddapah at 10.45 a. m. After alighting 
the bus at Cuddapah, the witness went to 
the deceased’s house, which is 5 or 6 fur- 
longs from the bus stand. After learning 
from Veeramma that the deceased had 
gone to the Court, the witness went to 
the Court to borrow Rs. 1,000 from him 
and found the deceased perusing some 
record in the Court hall of the Magis- 
trate. The witness waited for some tima 
outside. At about 11.45 a.m., the deceas- 
ed came out of the hall. The witness 
apprised the deceased the purpose of his 
visit. While talking, both went to a rick- 
shaw. The deceased got into that rick- 
shaw which was driven by a person 
whom the witness identified in Court as 
P. W. 4 (Murad). The deceased while 
getting into the rickshaw, told this wit- 
ness to come and meet him at his house, 
The rickshaw was then driven ahead, 
while the deceased followed the rickshaw 
on foot. When the witness reached a 
distance of some baras (15 yards ?) from 
the gate of the Court buildings, and the 
rickshaw had reached 50 yards ahead, 
near the hotel of Malla Reddy, the wit- 
ness saw all the six accused (Al to A6} 
emerging from a place in-between the 
tea-stall and Naga Malla Reddy’s hotel, 
All the six were armed with daggers. He 
further testified how one of the accused 
shouted that Gangi Reddy Gadu was 
going and should be killed and how 
thereupon all the six accused pulled 
down the deceased from the rickshaw 
and stabbed him repeatedly all over the 
body. He further stated how the rick- 
shaw puller (P. W. 4) leaving the rick- 
shaw at the spot, ran towards the house 
of the deceased raising an alarm that the 
deceased was being murdered. P. W. 1 
also deposed to the presence of P. W. 2 
near the scene of occurrence on the 
front side of the rickshaw. P. W. 1 fur- 
ther stated how after the departure of 
the assailants, he went ahead to the 
scene of occurrence and found life ex- 
tinct in the deceased who was lying 
there in a pool of blood. Almost simul- 
taneously, Veeramma, widow -of the 
deceased followed by P. W. 2 also reach- 
ed there. The witness and P. W. 2 
however, took Veeramma back to her 
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house. Leaving Veeramma at the house 
under the care of P, W. 2, the witness 
proceeded to the Police Station to lodge 
a report. He met the Sub-Inspector ‘and 
orally informed him how Accused 1 to 
Accused 6 had murdered the deceased. 
Thereafter, he drafted the complaint (Ex. 
P-1) and handed it over in the Police 
Station at 1 p. m. and then returned to 
the scene of the offence. The Circle In- 
spector and other Constables were 
already present there. P. W. 1 further 
stated that the Circle Inspector examin- 
ed him and typed his statement during 
the inquest. He stated that when he re- 
turned to the site after leaving Veeramma 
at her house, P. W. 4 (Murad) was not 
there, although his rickshaw was stand- 
ing there by the side of the scene of of- 
fence at a distance of 3 baras towards 
the East from the place where the de- 
ceased lay dead. 


15. The testimony of P. W. 1 finds 
corroboration to a material extent in 
material particulars from the evidence of 
an independent witness, P. W. 4 (Murad). 


16. It will be profitable to extract 
Murad’s examination in-chief, in full: 


“Cycle Rickshaw Puller of Cuddapah 
town. I keep my rickshaw in Nagara- 
jupet. I own that rickshaw. For about 
2 years prior to his death the deceased 
was regularly going in my rickshaw. On 
the date of occurrence at about 11 A. M. 
the deceased got into my rickshaw to go 
to the old Court. I dropped him there. 
The deceased while going into the Court 
building asked me to wait in the Court 
compound to take him somewhere. At 
about 12 noon he came to get into my 
rickshaw. There was another person by 
the deceased’s side talking to him (whom 
the witness identifies as P. W. 1), The 
deceased got into my rickshaw asking 
P. W. 1 to meet him at his house, The 
deceased asked me to take him to his 
house. As I was passing by the side of 
N. Malla Reddy’s hotel and the tea stall 
six persons came from the direction of 
that hotel and the stall, One of them cried 
“Here goes Gangi Reddy (Deceased) kill 
him”. The six of them were armed with 
daggers. Those six persons surrounded 
the rickshaw. The six of them dragged 
the deceased by catching hold of his 
shoulders or arms and legs. (Again says 
assailants did not drag the deceased by 
his legs). As the assailants were dragg- 
ing the deceased down, the deceased got 
out of the rickshaw. After the deceased 
got down, I also got down from my seal 
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on the rickshaw. After the 6 assailants 
started stabbing the deceased, I got fright- 
ened and ran towards the deceased’s 
house, to inform the deceased’s wife of 
this occurrence. I went shouting that the 
deceased was being stabbed. I shouted 
like that for some distance and not all 
the way to his house, I went to the de- 
ceased’s house and informed his wife that 
6 persons were surrounding the deceased 
and killing him with daggers. The de- 
ceased’s wife went running towards the 
scene of offence and I went running after 
her. We went to the scene of offence. 
The deceased was lying dead in a pool 
of blood. I saw P. W. 2 and P. W. 1 
near the corpse. Then I went home out 
of fear keeping the rickshaw at the scene 
of offence itself. By about 4.30 p.m. 
some P.Cs. came and took me to the 
scene of offence. The C. I, and S. I. were 
present. The corpse was there. The 
C, I. examined me and typed my state- 
ment. M. O. 9 fell off from the rickshaw, 
as the deceased was being pulled out by 
his assailants.” 


Cross-examined about the meeting and 
talk of P. W. 1 with the deceased in ‘the 
Court compound, P. W. 4 stated | that 
after getting into the rickshaw, the de- 
ceased asked P. W. 1: “Mamma, come 
to my house we will talk”, P. W. 4 
has stated that the deceased boarded his 
rickshaw at a place which was about 1b 
yards from the gate of the Court com- 
pound. We have noticed that according 
to P. W. 2, the place of occurrence is 
about 80 or 85 yards from the gate of the 
old Court buildings. One of the grounds 
on which the trial court criticised the 
evidence of P. W. 4 was that since the 
witness had cursorily seen P. W. 1 for 
the first time (with the deceased) only 
on November 15, 1973, and was not 
known to him (P. W. 1) previously, it 
was unsafe to rely on the identification 
of P. W. 1 by P. W. 4 and vice versa, in 
Court. It was emphasised, that in con- 
trast with it, P. W. 4 had. unreservedly 
expressed his inability to identify any 
of the six accused as the assailants of 
the deceased. 


17. The argument was obviously de- 
void- of merit. It is significant that the 
precise words, namely, “Mamma, come to 
my house we will talk”, were elicited 
from the witness in cross-examination, 
The very fact that the deceased addres- 
sed that person as ‘Mamma’, assures the 
identity of P, W. 1. Then, after the mur- 
der, also, P, W. 4 must have had ample 
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time and occasions to see P, W. 1 with 
the police at least on the day of occur- 
rence, The impression of P. W. 1 and 
the talk which he had with the deceased 
when the latter was boarding the rick- 
shaw, must have become ingrained in 
the memory of P, W. 4. 

18. It is not very clear from the evi- 
dence of P. W. 4 whether the deceased 
got into the rickshaw of P. W. 4 inside 


the Court compound or outside at a dis- 
tance of about 15 yards from the Court’s 
gate. Nevertheless, keeping in view the 
difference in the normal speed of a pedes~ 
trian and a peddied = cycle-rickshaw, 
P. W, 1 who started on foot simultane- 
ously with. the rickshaw, would have 
covered about 15 or 16 yards from the 
Court's gate, while the rickshaw would 
be about 50 yards ahead of him. This 
means that the version of P. W. 1, that 
he saw the incident from a distance of 
about 50 yards when he had covered 
about 10-15 yards from the Court gate, 
was extremely probable. There was no 
obstruction to P, W. Ts view of the 
scene of occurrence, It was  broad-day 
fight. From a distance of about 50 yards, 
therefore, it was not difficult for P. W. I 
to identify the assailants who were not 
strangers to him. The probability of 
P, W. 1 and P. W., 2 having seen the oc- 
currence, stood further confirmed by the 
circumstance that when P. W. 4, the 
rickshawpuller, on seeing the occurrence, 
rushed to the house of the deceased and 
returned to spot with Veeramma, he saw 
both P. W. 1 and P. W. 2 there near the 
dead body of the deceased, 

19. Similarly, P. W. 13, the Circle 
Inspector, who had reached the scene of 
offence along with P. W. 12 at about 
12.30 p.m., found P. W. 1 present at the 
scene of offence. He did not find P, W. 2 
and P. W. 5 there but sent for them 
from the house of the deceased, and on 
their arrival served them with writ of 
summonses. He also stated that he served 
summons on P, W. 1, also, when he found 
him present at the spot. It was argued 
that if P. W. 1 had been present there 
at the spot, Ehere was no necessity to 
serve him with a writ of summons, 
There is hardly any merit in this argu- 
ment, 

20. We do not think that the sworn 
word of P. W. 13 about the presence of 
P. W. 1 at the spot can be disbelieved 
merely because he served P. W. 1 with 
a writ of summons. Further, it is in the 
evidence of P., W. 1 and P. W. 2 that 
since Veeramma was terribly grief-strick~ 
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en and wailing, she was sent to her 
house along with P, W. 2. That explains 
why P, W. 13 had to send for P. W, 2 and 
P. W. 5 from the house of the deceased. 


21. It is noteworthy that the house of 
the deceased was at a distance af about 
three or four furlongs only from the site 
of the incident. This means, if Murad 
(P. W, 4) went running to the house of 
the deceased raising an outcry and came 
back running along with Veeramma, it 
would not have taken him more than 15 
minutes or so to cover that much dis- 
tance. Veeramma also says that when 
she came to the scene of offence, she 
found both P. W. 1 and P. W. 2 present 
there. P. W. 1 and P. W. 2 could not 
have been found there within 15 or 16 
minutes of the occurrence, had they not 
been already present there in the vici- 
nity, 


22. Murad was a totally disinterested 
and independent witness belonging to 
another community. There was no re- 
ason, whatever to reject his testimony. 
It is true that Murad does not say that 
he had seen P. W. 1 or P. W. 2 near 
the scene of occurrence when he saw 
the incident and when he was on his 
way to the house of the deceased, but he 
has given a cogent explanation for this 
omission, In cross-examination, he stat- 
ed that once he started peddling his 
rickshaw from the Court towards the 
scene of occurrence, he did not look back 
to find out what was happening behind. 
While seeing the occurrence or getting 
down from his rickshaw and running to 
the house of the deceased, he did not 
Took back to observe if there was any 
other person on the road at that time 
This conduct of the witness was quite 
natural. As a rickshaw driver, his at- 
tention must have focussed ahead on the 
toad to avoid any accident or collision. 
While the deceased was being pulled out 
of the rickshaw and assaulted, his atten- 
tion must have been naturally rivetted 
to what was happening to the deceased, 
In that out-of-joint situation, while run- 
ning to the house of Veeramma, also, the 
first consideration that prevailed with 
him was to lose no time in informing 
Veeramma. 


23. Another argument was that no 
Mahazar or memo to evidence the seizure 
of the rickshaw by the investigating offi- 
cer, at the time of the inquest, was pre- 
pared and that this omission casts a 
doubt as to whether the. rickshaw in 
which the deceased was travelling, im- 


1981 


mediately before the occurrence, was ped- 
dled by Murad (P. W. 4). It is true that 
no Mahazar was prepared regarding the 
seizure of the rickshaw at the time of 
inquest. But it is in evidence that the 
rickshaw was impounded. It was put 
under restraint by the Inspector, and was, 
after the inquest, seized and taken to the 
Police Station. It was released and 
given on superdnama under the orders 


of the Court to Murad (P. W. 4) a couple 
of months later. These facts have been 
deposed to by the Circle. Inspector 
(IP. W. 13) and Murad (P. W. 4). As 
rightly observed by the High Court, the 
fact that Murad’s evidence on the point 
that the deceased was going in his rick- 
shaw when he was pulled down and 
stabbed by six persons, was not seriously 
challenged in cross-examination. The 
discussion of P. W. 4’s evidence by the 
trial court was perfunctory and slipshod. 
The High Court has duly discussed his 
evidence and has rightly accepted it. 
Murad’s evidence lent assurance to the 
ocular account given by P. W. i and 
P. W. 2 in regard to these facts: 


G) that P. W. 1 had met the deceased 
nearabout the Court-gate and the deceas- 
ed had asked P. W, 1 to follow the rick- 
shaw to his house where they would 
talk; and 


(2) that the deceased was stabbed re- 
peatedly by six persons with daggers; 
and 


(3) that P. W. 1 and P. W. 2 were 
seen by him at the spot when he return- 
ed there with Veeramma, about 15-17 
minutes after the occurrence. 


24. The medical evidence shows that 
there were no less than 37 injuries, most- 
ly stab wounds, on the body of the de- 
ceased. In the opinion of the medical 
witness, the numerous stab wounds on 
the deceased including injuries 4 to 8, 15, 
28 and 33 which were fatal injuries, 
could be caused with dagger. The 
numerous stab and incised wounds found 
on the body of the deceased and the swift 
and daring manner of executing this day- 
light murder in a town, also indicate that 
the deceased was wuv-laid and done to 
death by several persons. Since the de- 
ceased along with others was being pro- 
secuted for the murder of Errapa Reddy 
who was the brother of Accused 3 and a 
leader of the faction opposed to the de- 
ceased, it could be said that the six ac- 
cused had a fairly strong motive to mur- 
der the deceased. 
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25. P. W. 5 also confirmed that when 
she came rushing to the scene of occur- 
rence, P. W. 1 and P. W. 2 were present 
there and told her that the six accused 
had stabbed her husband to death. It is 
true that P. W. 1 and P. W. 2 do not say 
that they had apprised Veeramma of the 
names of the accused as the assail- 
ants but this is a mere omission and not 
a contradiction. Presumably P. W. 1 and 
P. W. 2 were not specifically questioned 
about this fact. 


26. We have as a departure from our 
normal practice, sufficiently examined 
the evidence of the material witnesses. 
We do not want to dilate further and to 
deal with each and every argument can- 
vassed by the learned counsel for the 
appellants. Almost all these contentions 
were canvassed before the High Court 
and were rightly negatived. 


27. It is not necessary to go into all 
further details. Suffice it to say that the 
trial court was clearly wrong in holding 
that the evidence of P. W. 1 and P. W. 2 
had not been corroborated from indepen- 
dent sources, and that P, W. 4 was not 
an independent and reliable witness. 
We agree with the High Court that the 
unimpeached and trustworthy evidence of 
the rickshaw-puller (P. W. 4) went a 
long way to lend assurance to the evi- 
dence of P. W. 1 and P. W, 2. In the 
circumstances ‘of this case, it cannot be 
Said that the view of the evidence taken 
by the trial court was sound. Thus, the 
High Court has given convincing reasons 
for reversing the acquittal and convict- 
ing the appellants. 


28. The appeal fails and is dismissed. 
If any of the appellants is on bail, he 
shall surrender to his bail to serve out 
the sentence inflicted on him, 


Appeal dismissed. 
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Writ Petn. No. 2193 of 1980, D/- 11-9- 
1980. 


V. R. 


Pritam Nath Hoon, Petitioner v. Union 
of India and others, Respondents, 


Conservation of Foreign Exchange and 


Prevention of Smuggling Activities 
Act (52 of 1974), Section 5 
— Preventive detention — Sup- 


ply of copies of documents forming basis. 
of grounds of detention after long delay 
of 32 days — Detenu making representa- 
tion before receipt of copies — There is 
denial of opportunity to make representa- 
tion — Detention is illegal. (Constitution 
of India, Art. 21). 


It is now settled law that the detaining 
authority is bound to give opportunity 
to the detenu to make a representation 
against his detention and also to con- 
sider the same as early as possible and 
that any unreasonable delay in furnish- 
ing to the detenu copies of documents 
which form the basis of the grounds of 
detention amounts to denial to him of 
such opportunity. Such denial of oppor- 
tunity makes the detention itself illegal, 

{Para 9} 


Where the detaining authority supplied 
the copies of documents which formed 
the basis of the grounds of detention 
some 32 days after they were demanded 
and in the meanwhile the detenu had 
forwarded his representation in response 
to the letter of the Secretary, Advisory 
Board requiring him- to submit his re- 
presentation “immediately” so that the 
eopies were of no use to the detenu in 
making effective representation, the de- 
tention was rendered illegal on ground 
of denial of opportunity to make repre- 
sentation ‘against detention. (Para 9) 


Cases Referred: Chronological Paras 
ATR 1980 SC 765: (1980) 2 SCC 270 9 


Mr. A. K. Sen, Sr. Advocate (Mr. 
Harjinder Singh, Advocate with him) for 
Petitioner; Mr. Sushil Kumar and Miss 
A. Subhashini, Advocates (for No. 1) and 


*The Judgments are printed in the order 
in which they are given in the certified 
copy. —Ed. . 
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Pritam Nath y. Union of India 


ALR. 


Mr. O. P. Rana, Sr. Advocate, (Mr. M. N. 
Shroff, Advocate with him) (for No, 2j 
for Respondents. 


KRISHNA IVER, J.:— I agree with 
the reasons, observations and holding of 
my learned brother in his judgment on 
behalf of both of us. A brief supple- 
ment of my own, for reasons which will 
he apparent, may not be out of place 
and so I append my separate, concurring 
opinion, à 


2. The law of liberty is often the 
battle for principles of procedural pro- 
tection; but ‘great principles seldom 
escape working injustice in particular 
things’, And when an anti-social ele- 
ment gets away with it, society is the 
victim of injustice. This grim comment 
is inevitable in the case before us where 
the petitioner has been detained without 
trial and seeks to free himself on the 
score of breach of basic requirements, 
My learned brother has explained how 
the violation, on the strength of the rul- 
ings of this court, vitiates the detention. 
Under our legal system, precedents bind 
and so, here we obey them and direct 
release of the detenu. Even so, the facts 
of the case strongly savour of an econo- 
mic offender intercepted in his subter- 
ranean silver. operations and betrayed 
by his collaborator. Nevertheless, the 
law is equal and hard cases cannot make 
bad law. That is why the petitioner 
must succeed. And, maybe, he has some 
convincing case if given an effective op- 
portunity to explain. Who knows? 


3. What surprises me, however, is the 
Executive’s strange indifference to com- 
pliance with law’s requirements despite 
this courts pronouncements. This has 
resulted in the release of one who, the . 
State alleges, is a master strategist of 
smuggling exploits at the expense of the 
national economy. If there be truth in 
that imputation, — it is not for me to 
express any view, especially since a pro- 
secution may be launched — who but the 
concerned authorities are to blame? Had 
the functionaries entrusted with the dras- 
tic detention power been careful enough 
to update their procedures in keeping 
with the strict directives laid down by 
this court the prospect of criminal ad- 
venturists continuing their precious 
metal traffic could have been pre-empted 
constitutionally by successful preventive 
detention. Had the rulings of-this court, 
from time to time, in the precious area 
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of personal liberty versus preventive de- 
tention, been converted into pragmatic . 
‘instructions’ by a special cell the law 
would have fulfilled itself and served the 
nation with social justice. It is an im- 
perative of social justice through State 
action that white collar robbers, dubi- 
ously respectable and professionally in- 
genious, reap the wages of their sins, viz, 
preventive detention and prompt pro- 
secution, both according to law. Here, by 


not supplying promptly copies of 
the incriminating materials by 
an indifferent authority a de- 


tention is being judicially demolished. 
And prosecution for a serious offence 
is enjoying an occult spell of gestation 
because of official slow motion. Whether 
this court’s insistence on the need to ex- 
plain every day of delay in serving copies 
of every document on the detenu, is too 
tall an order in an atmosphere of habi- 
tual institutional paper-logging and hib- 
ernating is too late to ask. The judicial 
process — if one may self-critically 
lament — is itself no model of perfec- 
tion in promptitude of disposal and may 
well sympathise with laggards elsewhere, 
But personal liberty, constitutionally 
sanctified, is too dear a value to admit of 
relaxation. And preventive detention 
- being no substitute for prosecution, the 
criminal law stands stultified by the State 
itself if a charge is not laid before court 
with utmost speed and the crime is not 
punished with deserving severity. The 
rule of law has many unsuspected en- 
emies, and remember, limping legal pro- 
cess as well as slumbering executive eche- 
fons are contributories to social injustice, 
4. I make these separate observations’ 
in the fond hope that- an effective courier 
between the court and the Administra- 
tion will function so that every ruling of 
the higher courts is promptly reflected 
in imperative instructions to concerned 
officers so that obviable errors do not 
fatally flaw otherwise justifiable execu- 
tive actions. What impels me to write 
this brief note is the restless thought 
that law is no glittering abstraction in 
the books but translation of legislation 
into corrective action. Surely, judged 
by actualities, judicial and administrative 
justicing, have many ‘promises to keep’. 


KOSHAL, J. :— 5. The prayer made in 
this petition under Article 32 of the Con- 
stitution of India is that the petitioner 
who has been detained in pursuance of an 
order dated the 29th May 1980 issued by 
the Government of Maharashtra in ex- 
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ercise of the powers conferred on it by 
çlause (a) of Section 5 of the Conserva- 
tion of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 (here- 
inafter referred to as the Act) shall be 
immediately released from custedy which, 
according to him, is illegal. 

& The arrest of the petitioner in pur- 
suance of the order above mentioned was 
effected on the 4th June 1980, when a 
communication addressed to him and 
signed by the Under Secretary to the 
Government of Maharashtra, Home De- 
partment, was delivered to him. That 
communication contained the grounds on 
the basis of which the petitioner’s deten- 
tion had been ordered. A re’sume’ of 
those grounds appears below: 


(a) On the 3rd February 1980 the 
petitioner went to the Airport at Bom- 
bay and tried to have a bag cleared at 
the Customs counter with the object of 
smuggling 19 silver bars having a total 
weight of 17.5 kgs. out of the country 
through one U. C. Sajindran. The at- 
tempt was foiled by reason of the vigil- 
ance of the Customs Officer concerned. 

(b) On the 4th February 1980, 92 sıl- 
ver bars weighing 83 kgs. in all and 
valued at Rs. 2,65,600.00 were recovered 
from the residence of the petitioner be- 
ing flat No. 9, Nawroji Mansion, 31, 
Woodhouse Road, Colaba, Bombay by 
the Customs Authorities. These bars 
were also meant for being smuggled out 
of the country. 

On the 6th June 1980 the petitioner, 
while in custody, demanded from 
the Under-Secretary abovementioned, 
through a letter of that date, all relevant 
“material/statements/documents” to en- 
able him to make an effective representa- 
tion against his detention. The letter 
evoked no response till the 3rd of July, 
1980 before when he received a commu- 
nication dated 20th June, 1980 from the 
Secretary to the Advisory Board con- 
stituted under the Act informing him 
that if he wanted to make a representa- 
tion against his detention he must do so 
“immediately”. The petitioner waited 
for the documents he had asked for and 
ultimately on the 3rd of July, 1980 he 
sent his representation to the Secretary 
of the Advisory Board and simultaneous- 
ly repeated his request for the supply 
of documents, ete, to the Under Secre- 
tary abovementioned. It was on _ the 
lith of July, 1980 that copies of the docu- 
ments forming the evidence in support of 
the grounds of detention were furnished 
to the petitioner. 
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7. The sole contention urged in sup- 
port of the petition is that the petitioner 
was not given any effective opportunity 
to make a representation against his de- 
tention inasmuch as the documents above- 
mentioned were not supplied to him in 
time. The contention is sought to be 
countered by an explanation for the de- 
lay by reason of which the documents 
could not be supplied to him till the llth 
of July, 1980, That explanation is con- 
tained in two affidavits, one sworn by 
C. R. Mulherkar, Deputy Secretary to 
the Government of Maharashtra, Home 
Department, and the other by Shri S. G. 
Rege, Assistant Collector of Customs, 
Rummaging and Intelligence and COFE- 
POSA Cell, Bombay. According to 
Shri Mulherkar, the explanation for the 
delay is as follows: 


“I say that the letter, dated 6-6-1980 
asking for the copies of the statement 
and documents was received in the Home 
Department on 10-6-1980. As the origi- 
Nal statements and documents, after they 
were considered by Smt. Malati Tambay- 
Vaidya, were taken back by the Customs 
Authority for further investigation, by 
letter, dated 12-6-1980, the letter dated 
6-6-1980 was forwarded to the Assistant 
Collector of Customs for necessary re- 
marks. By letter dated 24-6-1980, As- 
sistant Collector of Customs forwarded 
the copies of statements and documents 
running into 31 pages. On 24th June, 
and 25th June, 1980, the Mantralaya was 
closed due to the sad demise of Shri 
Sanjay Gandhi and Shri V, V. Giri re- 
spectively. The said copies were, there- 
fore, received in the Home Department 
on 26-6-1980. I say the 28th and 29th 
June, 1980 were holidays being 4th Satur- 
day and Sunday respectively. The papers 
were forwarded to Smt. Malati Tambay- 
Vaidya through proper channel on 2nd 
July 1980 and she passed the order on 
3rd July 1980. The copies of statements 
and documents were forwarded to the 
detenu on 4th July 1980, which were re- 
ceived in the Nasik Central Prison, Nasik, 
on 7th July, 1980, and the same were 
handed over to the detenu on 7th July 
1980 at the time of his transfer to the 
Bombay Central Prison for court produc- 
‘tion purpose which was fixed on the 
8-7-1980. But the petitioner did not ac- 
cept the same since he was in hurry to go 
to Bombay. However, the aforesaid 
documents were delivered to the peti- 
tioner on lith July, 1980, through Bombay 
Central Prison, Bombay. A copy of the 
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report, dated 23rd July, 1980, received 
from the Superintendent, Nasik Road 
Central Prison, Nasik is annexed here- 
with, The reminder, dated 3-7-1980, 
sent by the petitioner was received in the 
Home Department on 9-7-1980. As the 
copies were already forwarded on 4-7- 
1980, no action was taken on the said 
reminder. I say the copies of statements 
and documents were supplied to the de- 
tenu with reasonable expedition”. 

The relevant portion of Shri Rege’s 
affidavit may also be extracted: 


“I say the representation, dated 6th 
June 1980, which was forwarded by the 
Home Department on 12th June was re- 
ceived in my Department on 13th June, 
1980. The 14th June, 15th Jume and 22nd 
June, 1980 were holidays being second 
Saturday, Sunday and Sunday respec- 
tively. I say the statements and docu- 
ments were running into 31 pages. I fur- 
ther say during the same period my De- 
partment. was busy in preparing remarks 
in respect of five other representations 
received from the COFEPOSA detenus :— 

“(1) Shri Mahendra Choraria 

(2) Shri Pravin Kapur 

(3) Shri Bekal Molddeen 

(4) Shri Giridharlal Soni 

(5) Shri A. S. Rana 


“I say in respect of the representation 
of Mr. Choraria my Department was re- 
quired to prepare copies of the state- 
ments and documents running into 89 
pages. In view of this heavy pressure of 
work, my Department sent the copies of 
statements and documents on 24th June 
1980. As the Mantralaya was closed on 


. 24th June and 25th June due to the sad 


demise of Shri Sanjay Gandhi and Shri 
V. V. Giri respectively, the same were 
forwarded to the Home Department on 
26th June 1980”. 

The two affidavits, taken together show 
that in between the receipt by the Home 
Department of the letter dated 6th June, 
4980 containing a demand by the peti- 
tioner for the supply of copies of docu- 
ments, and such supply, there was a gap 
of 32 days (10th June to 11th July, 1980). 
And it was during this gap that the peti- 
tioner submitted his representation un- 
aided by those documents, which he did 
on the 3rd July, 1980, in response to the 
letter issued to him by the Secretary of 
the Advisory Board and requiring him to 
submit -his representation “immediately”. 
The period of 32 days could very well 
have been cut short considerably if the 
authorities concerned had acted witb 
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promptitude. It would be seen that not 
even an attempt has been made to ex- 
plain as to why no attention was paid to 
the demand for the supply of the copies 
on the 10th, lith, 12th, 26th, 27th and 
30th June and the 1st July, 1980. 
On all these dates the file was lying un- 
attended in the Home Department. We 
also cannot appreciate the procedure ad- 
opted by the Home Department in asking 
the Assistant Collector of Customs to send 
his “necessary remarks”. For one thing, 
all the documents should have been avail- 
able with the detaining authority and if 
their originals had been taken away by 
the Assistant Collector of Customs, their 
copies should have been retained in the 
Home Department for being furnished to 
the detenu on demand. Secondly, there 
was no impediment in the way of the 
Home Department requiring, through its 
letter dated 12th June, 1980, the As- 
sistant Collector of Customs to furnish 
the copies direct to the detenu at 
the Nasik Central Prison, Nasik. Thirdly, 
the reason for the delay of 4 days from 
the 7th July, to the 11th July, 1980 cannot 
be accepted at its face value. The peti- 
tioner was in custody at the Nasik 
Prison and there was no question of his 
being “in a hurry to go to Bombay” and 
it appears that the documents were real- 
ly withheld from the petitioner right up 
to the 11th July, 1980 for reasons best 
known to the authorities. As it is, the 
manner in which the demand for the 
copies was shuttled from officer to officer 
and a period of no less than 13 days was 
taken by the Assistant Collector of Cus- 
toms to prepare and despatch the copies 
renders the explanation anything but 
satisfactory, 


8. In the situation above detailed 
learned counsel for the respondents con- 
tended that the petitioner had been sup- 
plied with copies of the panchnamas pre- 
pared at the time of the seizure of the 
bag on the 3rd February, 1980 and of the 
recovery of silver from his house on the 
next day and that the two panchanamas 
gave the petitioner full notice of the case 
against him and furnished all the mate- 
rial which he needed to make his repre- 
sentation. The .contention is wholly with- 
out force inasmuch as numerous state- 
ments which were recorded on the two 
occasions when the goods were seized, in- 
cluding those of U. C. Saijindran, the Cus- 
toms Officer at the Airport counter and 
the petitioner himself, were admittedly 
recorded by the concerned authorities 
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and formed an important part of the 
material on which the grounds of deten- 
tion were based. It was, therefore, incum~ 
bent on the detaining authority to supply 
copies of those statements to the peti- 
tioner to enable him te make an effective 
representation and that is what was ac- 
tually done on the llth July, 1980 al- 
though it was too late then to be of any 
real use to the petitioner who had al- 
ready submitted his representation. 


9. It is now settled law that the de- 
taining authority is bound to give oppor- 
tunity to the detenu to make a represen- 
tation against his detention and also to 
consider the same as early as possible 
and that any unreasonable delay in fur- 
nishing to the detenu copies of documents 
which form the basis of the grounds of 
detention amounts to denial to him of 
such opportunity (vide Ramchandra A. 
Kamat v. Union of India, (1980) 
2 Supreme Court Cases 270: (AIR 1980 
SC 765)), And it goes without saying 
that such denial of opportunity makes the 
detention itself illegal. That precisely is 
the situation which obtains in the present 
case and the petitioner is, therefore, en- 
titled to be released forthwith, 


10. Before parting with this judgment 
we might impress upon the respondents 
the necessity of chalking out for them- 
selves a procedure which ensures speedy 
and effective disposal of demands for 
documents forming the basis of the 
grounds of detention orders passed in 
future. The best course would be for the 
detaining authority to retain copies of all 
such documents while passing the order 
of detention itself and to make them 


_available to the detenu as soon as a de- 


mand therefor is made and without ad- 
dressing others on the subject. If the ad- 
option of such a course be not feasible 
the next best thing would be for the de- 
taining authority to forward the requisi- 
tion for copies of documents to the officer 
having their custody with a direction that 
the latter shall with all convenient speed 
despatch the copies direct to the detenu 
at the place of his detention. It may fur- 
ther be desirable for directions to be is- 
sued to all authorities to whom the cus- 
tody of the detenus is entrusted that 
they shall make available to the detenu 
concerned all the documents received m 
that behalf as soon as such documents 
reach those authorities. 

il, For the reasons stated we accept 
the petition, declare the detention of the 
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petitioner to be illegal and direct his 
immediate release from custody. 
Petition allowed. 
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V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY JJ. 

Special Leave Petn. (Criminal) No. 950 
of 1980, D/- 14-8-1980. 

Rafiq, Petitioner v. State of Uttar 
Pradesh, Respondent. 

(A) Constitution of India, Art. 136 — 
Special leave in Criminal cases — Con- 
current findings of fact acquire a deter- 
rent sanctity — Leave should not ordi- 
marily be granted. 

Concurrent findings of fact ordinarily 
acquire a deterrent sanctity and tentative 
finality when challenged in Supreme 
Court and the Supreme Court rarely in- 
voke the special jurisdiction under Arti- 
cle 136 of the Constitution which is 
meant mainly to correct manifest injus- 
tice or errors of law of great moment, 

(Para 3) 

(B) Penal Code (45 of 1860), Sec. 376 — 
Rape — Absence of corroborative evi- 
dence or absence of injuries on person of 
victim not fatal in each case. 

Corroboration as a condition for Judi- 
cial reliance on the testimony of a prose- 
cutrix is not a matter of law, but a 
guidance of prudence under given cir- 
cumstances. Indeed, from place to place, 
from age to age, from varying life-styles 
and behavioural complexes, inferences 
from a given set of facts, oral and cir- 
cumstantial, may have to be drawn nof 
with dead uniformity but realistic diver- 





sity lest rigidity in the shape of rule of. 


law in this area be introduced through a 
new type of precedential tyranny. The 
same observation holds good regarding 
the presence or absence of injuries on 
the person of the aggressor or tha 
ageressed. Cr. L. A.. No. 2305 of 1974 
D/- 21-9-1979 (All), Affirmed. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1977 SC 1307 : 1977 Cri LJ 817 4,5 

Mr. U. S. Prasad, Advocate, for Peti- 
tioner. 


KRISHNA IYER, J.:— This Special 
Leave Petition relates to a conviction and 
sentence for an offence of rape. The 
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escalation of such crimes has reached pro- 
portions to a degree that exposes the pre- ' 
tensions of the nation’s spiritual leader- 
ship and celluloid censorship, puts to 
shame our ancient cultural heritage and 
humane claims and betrays a vulgar mas- 
culine outrage on human rights of which 
woman’s personal dignity .is a sacred 
component. We refuse special leave and 
briefly state a few reasons for doing so. 


2. Draupadi, a middle-aged Bal 
Sewika in a village welfare organization, 
was sleeping in a girls’ school where she 
was allegedly raped by Rafiq, the peti- 
tioner, and three others. The offence took 
place around 2.30 a. m. on August 22/23, 
1971, and the next morning the victim 
related the incident to the Mukhiya 
Sewika of the village. A report was made 
fo the Police Station on August 23, 1971 
at mid-day. The investigation that follow- 
ed resulted in a charge-sheet, a trial and, 
eventually, ina conviction based sub- 
stantially on the testimony of the victim. 
Although some of the witnesses, tell-tale 
fashion, shifted their loyalties and betray- 
ed the prosecution case, the trial court 
entered a finding of guilt against the ap- 
pellant, giving the benefit of doubt to 
the other three obscurely. A 7 year sen- 
tence of rigorous imprisonment was 
awarded as justly merited, having regard 
to the circumstances, The appeal carried 
to the High Court proved unsuccessful 
but, undaunted, the petitioner has sought 
leave to appeal to this Court. 


3. Concurrent findings of fact ordi- 
marily acquire a deterrent sanctity and 
tentative finality when challenged in this 
Court and we rarely invoke the special 
furisdiction under Article 136 of the Con- 
stitution which is meant mainly to correct 
manifest injustice or errors of law of 
great moment. By these substantial can- 
ons the present petition for leave has 
not even a dog’s chance. 


4. Counsel contended that there was 
absence of corroboration of the testimony 
of the prosecutrix, that there was ab- 
sence of injuries on the person of tha 
woman and so the conviction was un- 
sustainable, tested on the touchstone of 
case-law. None of these submissions has 
any substance and we should, in the 
ordinary course, have desisted from mak- 
ing even a speaking order but counsel 
cited a decision of this Court in Pratap 
Misra v. State of Orissa, AIR 1977 SC 


. 1307 and urged that absence of injuries on 


the person of the victim was fatal to tha 
prosecution and that corroborative évi- 
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E. S. VENKATARAMIAH, JJ. 

Civil Appeals Nos. 1285-1296 of 1970, 
D/- 26-8-1980. . 

Union of India and others, Appellants 
v. Ramachandra Sarnbhaji Kandekar etc, 
Respondents. 

Central Excise Rules (1944), Rr. 8 (1) 
and 96-J — Excise duty on cotton fab- 
rics — Exemption — Notification dated 
5-1-1957, Proviso and the Notification 
dated 18-3-1961, Third Proviso withdraw- 
ing exemption — Construction of Pro- 
visos — Date 1-4-1961 has reference only 
to commencement of production and not 
to acquisition of powerlooms. W. P. Nos. 
2560-61 of 1966 and 46, 47, 50 ete. of 1967, 
D/. 6-3-1969 (Mys), Reversed. 

The language of the Proviso under 
Item 7 of the Notification dated 5-1-1957 
is clear and explicit. It says in so many 
terms that the exemption under Item 7 
shall not be applicable to a manufacturer 
who has commenced his production of 
cotton fabrics for the first time on or 
after 1st April, 1961 by acquiring power- 
looms from another person who is or 
has been a licensee of powerloom fac- 
tory. There are two conditions which 
must exist before. the mischief of the 
proviso is attracted. One is that the 
manufacturer must have commenced pro- 
duction of cotton fabrics for the first time 
on or after ist April, 1961 and the other 
is that the powerlooms on which he 
manufactures cotton fabrics must have 
been acquired by him from a person who 
is or has been a licensee of powerloom 
factory. It is clear on a plain grammati- 
eal construction that the prescription of 
the date, 1st April 1961, has reference 
only to commencement of production of 
the cotton fabrics and not to the acquisi- 
tion of the powerlooms. What is requir- 
ed is that the production of cotton fab~ 
rics must have been commenced by the 
manufacturer for the first time on or after 
lst April 1961 and not that the power- 
looms also must have been acquired by 
him on'or after that date. It is immate- 
tial as to when the manufacturer acquir- 
ed the powerlooms; he may have acquir- 


*Writ Petns. Nos. 2560-61 of 1966 and 
46, 47, 50 ete. of 1967, D/- 6-3-1969 
(Mys). i 
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ed them prior to ist. April 1961: that is 
totally irrelevant. The only attribute 
that the powerlooms must satisfy is that 
they must have been acquired from a 
person who is or has been a licensee of 
powerloom factory and if this attribute 
is present, then it. is of no consequence 
as to when the powerlooms were acquir- 
ed by the manufacturer. The event which 
then attracts the applicability of the pro- 
viso is that the manufacturer should 
have commenced production of cotton 
fabrics on these powerlooms for the first 
time on or after ist April, 1961. If this 
condition is satisfied, the proviso comes 
into play and withdraws the exemption 
which could otherwise have been avail- 
able to the manufacturer under the main 
Item 7; (Para 5) 


The same construction must obviously 
be placed on the third proviso introduc- 
ed in the notification dated 18th March, 
1961 by the notification of 1st April, 1961. 
The language and structure of the third 
proviso are identical with the language 
and structure of the proviso under 
Item 7 of the notification dated 5th Janu- 
ary, 1957 and the same view must, there- 
fore, govern the interpretation of the 
third proviso. The second proviso intro- 
duced in the notification dated 18th 
March, 1961 with effect from 20th April, 
1961 exempts a manufacturer employ- 
ing not more than 4 powerlooms and 
working in not more than one shift from 
payment of excise duty in those cases 
which do not fall within the third pro- 
viso and where a case is covered by the 
third proviso, the second proviso would 
be inapplicable and the manufacturer 
would þe liable to pay excise duty at the 
next higher rate, This is the only way in 
which the two provisos can be harmoni- 
ously construed in a manner which 
would give effect to both. (Para 6) 


Thus the manufacturer who owned not 
more than four powerlooms, would be 
liable to pay excise duty at the next 
higher rate under the third proviso to 
the notification dated 18th March, 1961, 
1f he started manufacture of cotton fab- 
rics on his powerlooms for the first time 
on or after Ist April, 1961, irrespective 
whether he acquired. the powerlooms 
from the licensee before or after that 
date. W. P. Nos. 2560-61 of 1966 and 46, 
47, 50 ete. of 1967, D/- 6-3-1969 (Mys), 
Reversed. (Para 7) 

Mr. G. L. Sanghi, Sr. Advocate, (Mr. 
M. N. Shroff and Miss A. Subhashini, 
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Advocates with him), for Appellants; Mr, 
R. B. Datar, Advocate, for Respondents. 

BHAGWATI, J.:— These appeals by 
Special leave are directed against the 
judgment of the Karnataka High Court 
allowing 12 writ petitions filed by dif- 
ferent respondents, Each of the respon- 
dents owned at the material time not 
more than 4 powerlooms and carried on 
business of manufacturing cotton fabrics 
on those powerlooms. The case of the re- 
spondents was that each of them acquir- 
ed his powerlooms from persons who 
were or had been licensees and started 
manufacturing cotton fabrics on those 
powerlooms prior to lst April, 1961. The 
respondents claimed that since each of 
them had not more than 4 powerlooms 
in his factory, no excise duty was pay- 
able on the cotton fabrics manufactured 
by him and this claim for exemption was 
based on a notification dated 5th Janu- 
ary, 1957 issued by the Government of 
India in exercise of the powers confer- 
red upon it by Rule 8 (1) of the Central 
Excise Rules, 1944. The Superintendent 
of Central Excise, however, rejected the 
clain for exemption on the ground that 
though the powerlooms owned by each 
of the respondents were not more than 
4, manufacture of cotton fabrics on them 
had started after 1st April, 1961 and 
none of the respondents was, therefore, 
entitled to exemption from payment of 
excise duty on the cotton fabrics manu- 
factured by him. The excise duty was 
accordingly levied on each of the respon- 
dents by the Superintendent of Central 
Excise and this levy was confirmed in 
appeal by the Assistant Collector and in 
further appeal by the Collector of Cen- 
tral Excise. Each of the respondents 
thereupon preferred a writ petition in 
the Karnataka High Court challenging 
the levy of excise duty and praying that 
a writ of mandamus may be issued 
against the Excise Authorities directing 
them not to enforce the notice demand- 
ing excise duty. The writ petitions were 
allowed by the High Court and hence 
the Union of India preferred the pre- 
sent appeals after obtaining special leave 
from this Court. 


2. Before we proceed to examine the 
rival contentions of the parties in regard 
to the controversy arising in these ap- 
peals, it is necessary to set out briefly 
the relevant provisions of law having a 
bearing on this controversy, The Cen- 
tral Excises and Salt Act, 1944 by Sec. 3 
read with Item 19 provided for levy of 
excise duty on all varieties of cotton fab- 
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rics including cotton fabrics manufactur- 
ed on powerlooms, Section 37 sub-sec. (2) 
of the Act conferred power on the Cen- 
tral Government to make Rules provid- 
ing for a number of matters including 
inter alia clause (xvii) which was in the 
following terms: 

“Exempt any goods from the whole or 
any part of duty imposed by this Act.” 
The Central Government in exercise of 
this rule-making power made the Cen- 
tral Excise Rules, 1944 of which Rule 8, 
clause (1) provided that “the Central 
Government may from time to time by 
notification in the Official Gazette ex- 
empt, subject to such conditions as may 
be specified in the notification, any ex- 
cisable goods from the whole or any part 
of the duty leviable on such goods.” In 
exercise of this power of exemption con- 
ferred under Rule 8, clause (1), the Cen- 
tral Government issued a notification 
dated 5th January, 1957 exempting cer- 
tain varieties of cotton fabrics from the 
whole of the excise duty leviable thereon 
and one of such varieties set out in 
Item 7 was as under: 

“Cotton fabrics produced in factories 
commonly known as powerlooms (with- 
out spinning plants) provided that the 
number of powerlooms producing cotton 
fabrics in such factories does not exceed 
four.” 

This item was later substituted by an- 
other item by a notification of the Cen- 
tral Government dated 19th Jan. 1957 
and the substituted item was as follows: 

“Cotton fabrics manufactured by or on 

behalf of the same person in one or more 
factories commonly known as power- 
looms (without spinning plants), in which 
less than 5 powerlooms in all are in- 
stalled.” - 
The scope of the exemption granted 
under this item was restricted by the 
addition of the following proviso by a 
Central Government notification dated 
26th November, 1960: 

“Provided that this exemption shall 
not be applicable to a manufacturer who 
commences production of the said fabrics 
for the first time on or after the Ist De- 
cember, 1960 by acquiring powerlooms 
from any other person who is, or has 
been a licensee of powerloom factory.” 
There was a further change made by a 
notification issued by the Central Govern- 
ment on 1st March, 1961 and the then 
existing Item 7 was substituted by the 
following Item: 

“(7) Cotton fabrics manufactured by 
or on behalf of the same person in one 
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or more factories commonly known as 
powerlooms (without spinning plants) in 
which less than 3 powerlooms in all but 
not roller locker machine are installed.” 


The result was that the exemption grant- 
ed under Item 7 was considerably nar- 
rowed down and the proviso taking away 
the exemption in certain cases was delet- 
ed. But again, by a notification dated 
Ist April, 1961, the Central Government 
introduced the following proviso under 
Item 7: 


“Provided that this exemption shall not 
be applicable to a manufacturer who 
commences production of the said fabrics 
for the first time on or after the 1st April, 
1961 by acquiring powerlooms from any 
other person who is or has been a licen- 
see of powerloom factory.” 


Thus from ist March, 1961 the benefit of 
the exemption from excise duty was 
available only to those manufacturers 
who had not more than 2 powerlooms in 
all in their factories and from and after 
ist April, 1961 even this limited exemp- 
tion was withdrawn from manufacturers 
who commenced production of cotton 
fabrics for the first time on or after Ist 
April, 1961 by acquiring powerloom from 
any person who was or had been a licen- 
see of powerloom factory. 


3. Now in the present appeals each of 
the respondents owned admittedly not 
more than 4 powerlooms, but it does not 
appear from the record before us as to 
whether any of them owned more than 
2 powerlooms. If it is found that any of 
the respondents owned more than 2 
powerlooms, he would not be within the 
exemption granted under Item 7 of the 
amended Notification dated 5th January, 
1957 and excise duty would be payable 
on the cotton fabrics manufactured by 
him. But even if any of the respondents 
owned not more than 2 powerlooms and 
was, therefore, within the exemption 
granted under Item 7 of the amended 
notification dated 5th January, 1957, the 
question would still arise whether he for- 
feited the exemption by reason of the 
proviso to Item 7 introduced by the noti- 
fication dated 1st April, 1961. The answer 
to this question would depend upon the 
true construction of the proviso and we 
shall presently consider this question, but 
before we do so, it is necessary to refer 
to some other notifications issued by the 
Central Government under the Central 
Excise Rules, 1944. 
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4. On ist March, 1961, the Central 
Government in exercise of the power 


conferred upon it under Rule 96-J of the 
Central Excise Rules, 1944 issued a noti- 
fication providing for a compounded levy 
scheme for payment of excise duty on 
cotton fabrics. By this notification, the 
Central Government fixed different rates 
“per shift, per month, per powerloom 
employed by or on behalf of the same 
person in the manufacture of cotton fab- 
rics” depending upon the number of 
powerlooms employed by such person. 
The rates prescribed for a case where 
more than 2 but not more than 24 power- 
looms were employed were Rs. 20 where 
medium and/or coarse fabrics were 
manufactured and Rs. 25 where the 
powerlooms were employed in the manu- 
facture of superfine and/or fine fabrics. 
There was a proviso at the foot of the 
notification (hereinafter referred to as 
the first proviso) which laid down as to 
how the computation should be made 
where roller locker machines were em- 
ployed. The rates prescribed for a case 
where more than 2 but not more than 24 
powerlooms were employed, were par- 
tially modified with retrospective effect by 
a subsequent notification issued by the 
Central Government on 18th March, 1961 
and the new rates were Rs. 10 and 
Rs. 12.50 in respect of the first 4 power- 
looms and Rs. 20 and Rs. 25 in respect of 
the balance. The first proviso dealing 
with the case. where roller locker 
machines were employed, however, re- 
mained unchanged. Then came another 
notification of the Central Government 
dated ist April, 1961 by which the notifi- 
cation dated 18th March, 1961 was 
amended by- substituting the words 
“where more than 2 but not more than 
24 powerlooms are employed” by the 
words “where not more than 24 power- 
looms are employed” and adding a fur- 
ther proviso (héreinafter referred to as 
the third proviso) after the existing first 
proviso: : 


“Provided also that where a person 
commences manufacture of the said fab- 
rics for the first time on or after the ist 
April, 1961, by acquiring powerlooms 
from any other person who is, or has 
been, a licensee of powerloom factory, 
the rate per ohift, per month, per power- 
loom shall be the next’ ligher rate, if 
any.” 


This was followed by a notification dated 
20th April, 1961 issued by the Central 
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Government by which after the first pro- 
viso, the following proviso (hereinafter 
referred to as the second proviso) was 
inserted in the notification dated 18th 
March, 1961: 
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“Provided further that where a person 
employs not more than four powerlooms 
and the said powerlooms are worked in 
not more than one shift, no duty shall be 
payable in respect thereof.” 


The result was that from 18th March, 
1961 up to ist April, 1961, a manufac- 
turer having more than two but not more 
than 24 powerlooms was liable to pay 
excise duty at the rates set out in the 
amended notification dated 18th March, 
1961 and from ist April, 1961 to 21st 
April, 1961, the position was that if such 
a manufacturer was found to have com-~ 
menced manufacture of cotton fabrics for 
the first time on or after lst April 1961 
by acquiring powerlooms from another 
person who was or had been a licensee 
of powerloom factory, the rate at which 
excise duty would be payable by him 
would be the next higher rate specified 
in the amended notification dated 18th 
March, 1961. So far as a manufacturer 
having two or less powerlooms was con- 
cerned, he was during the period from 
18th March, 1961 up to ist April, 1961 
exempt from excise duty by reason of 
the notification dated 5th January, 1957, 
but from lst April, 1961 to 21st April, 
1961 this exemption stood withdrawn if 
it was found that the manufacturer had 
commenced manufacture of cotton fabrics 
for the first time on or after 1st April, 
1961 by acquiring powerlooms from an- 
other person who was or had been a 
licensee of powerloom factory and in 
such a case a manufacturer would be 
liable to pay excise duty at the next 
higher rate prescribed in the amended 
notification dated 18th March, 1961. This 
was the position which obtained up to 
20th April, 1961, when the second pro- 
viso was introduced exempting a manu- 
facturer employing not more than 4 
powerlooms and working even in not 
more than one shift from payment of ex- 
cise duty. Each of the respondents had 
admittedly not more than 4 powerlooms 
and it was the case of the respondents 
that these powerlooms were worked in 
not more than one shift and hence the 
respondents claimed that they were ex- 
empted from liability for payment of 
excise duty by virtue of the second pro- 


viso. But the answer made on behalf of- 


the Revenue was that the third proviso 
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. Carved out an exception from the second 
proviso and since each of the respon- 
dents commenced manufacture of cotton 
fabrics for the first time after Ist April, 
1961, he was not exempt from payment 
of excise duty, but was liable to pay the 
same at the next higher rate provided in 
the amended notification dated 18th 
March, 1961. 


5. Now going back to the provise 
under Item 7 of the notification dated 
5th January, 1957, we find that the lan- 
guage of this proviso is clear and explicit 
and does not admit of any doubt or equi- 
vocation. It says in so many terms that 
the exemption under Item 7 shall not be 
applicable to a manufacturer who has 
commenced his production of cotton fab- 
rics for the first time on or after lst 
April, 1961 by acquiring powerlooms 
from another person who is or has been 
a licensee of powerloom factory. There 
are two conditions which must exist be- 
fore the mischief of the proviso is at- 
tracted. One is that the manufacturer 
must have commenced production of cot~ 
ton fabrics for the first time on or after 
Ist April, 1961 and the other is that the 
powerlooms on which he manufactures 
cotton fabrics must have been acquired 
by him from a person who is or has been 
"a licensee of powerloom factory. It is 
clear on a plain grammatical construction 
that the prescription of the date, 1st 
April, 1961, has reference only to com- 
mencement of production of the cotton 
fabrics and not to the acquisition of the 
powerlooms, What is required is that the 
production of cotton fabrics must have 
been commenced by the manufacturer 
for the first time on or after 1st April, 
1961 and not that the powerlooms also 
must have been acquired by him on or 
after that date. It is immaterial as to 
when the manufacturer acquired the 
powerlooms; he may have acquired them 
prior to ist April 1961: that is totally 
irrelevant. The only attribute that the 
powerlooms must satisfy is that they 
must have been acquired from a person 
who is or has been a licensee of power-|_ 
loom factory and if this attribute is pre- 
sent, then it is of no consequence as to 
when the powerlooms were acquired by 
the manufacturer. The event which then 
attracts the applicability of the proviso 
is that the ‘manufacturer should have 
commenced production of cotton fabrics 
on these powerlooms for the first time on 
or after jst April, 1961. If this condition 
is satisfied, the proviso comes into play 
and withdraws the exemption which 
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would otherwise have been available to 
the manufacturer under the main Item 7. 
If the intention of the Central Govern- 
ment in framing the proviso was that 
not only the production of cotton fabrics 
on the powerlooms should have: com- 
menced on or after lst April, 1961, but 
that the powerlooms also should have 
been acquired by the manufacturer on 
or after that date, the Central Govern- 
ment could have easily expressed such 
intention by using appropriate language 
in the proviso. The Central Government 
could have transposed the words “on or 
after the 1st April 1961” and put them 
at the end of the proviso. That would 
have clearly conveyed the intention of 
the Central Government that the power- 
looms must be acquired by the manu- 
facturer on or after Ist April 1961 and 
if the powerlooms are acquired on or 
after 1st April, 1961, it must follow a 
fortiori that the production of cotton 
fabrics on the powerlooms by the manu- 
facturer would necessarily commence on 
or after that date. But the Central Gov- 
ernment advisedly placed the words “on 
or after the 1st April 1961” after the 
clause referring to commencement of 
production and before the clause relating 
to acquisition of powerlooms. It is a well 
settled rule of interpretation applicable 
alike to the rule-making authority as to 
the legislature that where there are two 
expressions‘ which could have been used 
to convey a certain intention, but one of 
these expressions conveys that intention 
less clearly than the other, it is proper 
to conclude that if the draftsman used 
that one of the two expressions which 
would convey the intention less clearly, 
he does not intend to convey that inten- 
tion at all. Moreover, here the dictates 
of grammar as well as language compel 
us to take the view that the date ist 
April, 1961 has reference only to com- 
mencement of production and not to ac- 
quisition of the powerlooms, It is to our 
mind clear that if a manufacturer is 
found to have commenced production of 
cotton fabrics on powerleoms for the 
first time on or after 1st April, 1961, he 
would fall within the mischief of the pro- 
viso and it would be entirely immaterial 
as to when he acquired the powerlooms, 
-whether before or after lst April, 1961, 
so long as the powerlooms are acquired 
from a person who is or has been a 
licensee of powerloom factory. The High 
Court was, therefore, clearly in error in 
construing the language of this proviso 
to mean: that the powerlooms also. must 
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have been acquired by the manufacturer 
on or after ist April, 1961 in order to 
attract the applicability of the proviso. 

6. The same construction must obvi- 
ously be placed on the third proviso in- 
troduced in the notification dated 18th 
March, 1961 by the notification of 1st 
April, 1961. The language and structure 
of the third proviso are identical with 
the language and structure of the pro- 
viso under Item 7 of the notification 
dated 5th January, 1957 and the same 
view must, therefore, govern the inter- 
pretation of the third proviso. It is un- 
necessary to repeat what we have said 
in the foregoing paragraph, because what 
we have said there applies fully and 
completely in regard to the interpretation 
of the third proviso and, therefore, in 
order to determine whether this proviso 
is applicable to any of the respondents, 
we have to consider whether the respon- 
dent concerned commenced manufacture 
for 
the first time on or after lst April, 1961, 
irrespective whether he acquired the 
powerlooms before or after that date. 
The only relevant inquiry necessary to 
be made is as to when the manufacture 
of cotton fabrics on the powerlooms was 
commenced for the first time by the re- 
spondent. -If it was on or after 1st Apri, 
1961, the mischief of the third proviso 
would be attracted and the respondent 
would be liable to pay excise duty at the 
next higher rate. Of course, the second 
proviso introduced in the notification 
dated 18th March, 1961 with effect from 
20th April, 1961 provided that where a 
person employs not more than 4 
powerlooms and these powerlooms are 
worked in not more than one shift, 
no excise duty shall be payable in res- 
pect thereof, but the third proviso on its 
proper interpretation, enacts a substan- 
tive provision for payment of excise duty 
at the next higher rate in the cases 
therein specified and this substantive pro- 
vision overrides the second proviso. Thej 
second proviso exempts a manufacturer] 
employing not more than 4 powerlooms 
and working in not more than one shift 
from payment of excise duty in those 
eases which do not fall within the third 
proviso and where a case is covered by 
the third proviso, the second proviso} 
would be inapplicable and the. manufac- 
turer would be liable to pay excise duty! 
at the next higher rate. This is the only] 
way in which the two provisos can be 
harmoniously construed in a manner 
which would give effect to both. 
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7. We are, therefore, of the view that 
even though each of the respondents in 
the present case owned not more than 
four powerlooms, he would be liable to 
pay excise duty at the next higher rate 
under the third proviso to the notifica- 
tion dated 18th March, 1961, if he start- 
ed manufacture of cotton fabrics on his 
powerlooms for the first time on or after 
lst April, 1961, irrespective whether he 
acquired the powerlooms from the licen- 
see before or after that date. We must, 
therefore, set aside the judgment of the 
High Court and send the matter back to 
the High Court so that the High Court 
may decide the writ petitions of the re- 
spondents in accordance with law and in 
the light of the observations contained in 
this judgment. 


8. We accordingly allow the appeals, 
set aside the judgment of the High Court 
and remand the writ petitions to the 
High Court for disposal in accordance 
with law. Though the appellants have 
succeeded, they will pay the costs of the 
respondents as provided in the order 
granting special leave. 

Appeal allowed, 
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= 1980 Tax, L. R. 1316 
(From: 1971 Tax LR 1112 (AN) 
A. P, SEN AND 
E. S. VENKATARAMIAH, JJ. 

Civil Appeal No. 1712 of 1973, DJ- 
10-10-1980. 

The Controller of Estate Duty, Luck- 
now, Appellant v, Aloke Mitra, Respon- 
dent. : 

(A) Estate Duty Act (34 of 1953), Sec- 
tions 5 (1), 6 — Relative scope — Opera- 
tion of Sec. 5 (1) not curtailed by Sec. 6 
-— Sec. 6 is merely subsidiary and sup- 
plementary — Property held by benami- 
dars — Death of real owner — Property 
is includible in this estate under Sec. 5. 
1971 Tax LR 1112 (Al), Reversed: 
(1964) 51 ITR (ED) 1 (Andh Pra) and 
(1967) 66 ITR 385 (Andh Pra) and 1972 
Tax LR 682° (Punj), Overruled. 


In the case of a benami transaction, 
the value of the property held by a 
benamidar passes upon the death of the 
real owner and is includible in the estate 
of the deceased under Sec, 5. (Para 34) 


By no rule of construction can the 
operation of sub-section (1) of Section 5 
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be curtailed by the operation of Sec. 6. 
It is in addition to or supplemental of, 
the provisions of sub-section (1) of Sec- 
tion 5, which is the charging section. As 
a matter of construction, two views are 
possible, One view is that the two sec- 
tions are mutually exclusive and they 
have independent fields of operation. 
Section 5 (1) imposes a duty called estate 
duty upon the principal value of all 
property, settled or not settled, which 
passes on death. Section 6 does not apply 
to property of which the deceased was 
competent to dispose of and which 
passes on his death; it applies only ta 
property which does not pass on his 
death but of which he was competent to 
dispose. Sections 5 (1) and 6 being 
mutually exclusive, the application of 
Section 5 accordingly precludes recourse 
to Section 6. The other and the better 
view appears to be that Section 5 (1) 
alone is capable of imposing a charge of 
duty and where both Section 5 (1) and 
Section 6 apply, the property would still 
be dutiable under both concurrently. 
Section 6 is merely subsidiary and sup- 
plementary and it declares that the ex- 
pression “property passing on the death 
of the deceased” shall be "deemed to in- 
clude property which the deceased was 
competent to dispose of’. When Sec. 6 
has brought property within the charge 
of duty “either alone” as in the case of 


“competency to dispose of under Sec. 6, 


which could not be supposed to “pass on 
death” or concurrently with Section 5, 
its function is at an end. (Paras 14, 15) 

Where a person carried on certain 
business as a proprietary concern, and 
later on converted the same into private 
limited companies; that the shares in the 
names of his wife, sons, relatives and 
ex-employee were held by them as 
benamidars; that the full consideration 
for their shares waspaid by him and 
thus he was practically the exclusive 
owner of those companies, held that as 
he was the real owner of the shares in 
the names of his wife and sons ete., the 
liability under Section 5 (1) to pay estate 
duty on those shares would arise on his 
death and not on death of the benami- 
dars who were merely ostensible owners. 
1971 Tax LR 1112 (Alb, Reversed; (1964) 
51 ITR (ED) 1 (Andh Pra) and (1967) 66 
ITR 385 (Andh Pra) and 1972 Tax LR 
682 (Punj), Overruled; 1972 Tax LR 509 
(All) (FB), Approved. (Paras 27, 28, 34) 


{B) Benami — Distinction between 
benami transaction and cestui que trust 
-— Rights of real owner and benamidar. 


1981 
(Trusts Act (1882), Secs, 3, 9, 55, 80, 81, 
82). 


The doctrine of advancement is not 
applicable in India, so as to raise the 
question of a resulting trust. A benami 
transaction does not vest any title in the 
benamidar but vests it in the real owner. 
When the benamidar is in possession of 
the property standing in his name, he is 
in a sense the trustee for the real owner; 
he is only a name-lender or an alias for 
the real owner. The cardinal distinction 
between a trustee known to English law 
and a Benamidar lies in the fact that a 
’ trustee is the legal owner of the property 
standing in his name and cestui que trust 
is only a beneficial owner, whereas in 
the case of a benami transaction the real 
owner has got the legal title though the 
property is in the name of the benami- 
dar. It is well settled that the real 
owner can deal with the property with- 
out reference to the latter, A benamidar 
has no interest at all in the property 
standing in his name. Where the trans- 


action is once made out to be benami, . 


the Court must give effect to the real 
and not to the nominal title subject to 
certain exceptions. A benamidar is an 
ostensible owner and if a person pur- 
chases from a benamidar, the real 
owner cannot recover unless he shows 
that the purchaser had actual or con- 
structive notice of the real title, But 
from this it does not follow that the 
benamidar has real title to the property, 
he is merely an ostensible owner there- 
of. Case law discussed. (Paras 30 to 32) 
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AIR 1980 SC 727: (1980) 3 SCC 72 S 
(1973) 89 ITR 216 (All) 
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Earl Cowley v. Inland Revenue Com- 
missioners 16, 18, 21, 23 
(1872) Ind App Supp Vol. 40 (PC) 32 
(1854) 6 Moo Ind App 53 (PC) 30, 31 


SEN, J.:— This appeal on certificate 
under Section 65 (1) of the Estate Duty 
Act, 1953 (hereinafter referred to as ‘the 
Act’) arises from a judgment of the Ala- 
habad High Court* delivered on a case 
stated under Section 64 of the Act by 
which the High Court answered two of 
the questions against the accountable 
person and in favour of the Controller 
of Estate Duty but the third in the 
negative, against the Controller of Estate 
Duty and in favour of the accountable 
person, We are not concerned with the 
first two questions, but only the third, 
which reads: . 

“Assuming that the shares in dispute 
really belonged to Sri K, M, Mitra de- 
ceased, whether those shares in the cir- 
cumstances of the case constituted pro- 
perty which passed on the death of Sri 
K. M. Mitra for the purposes of Sec. 5 
of the Estate Duty Act”, 

2. The facts giving rise to the refer- 
ence are these: The late Sri K. M. Mitra 
died on February 11, 1957 leaving a large 
and extensive estate. On his death his 
son Aloke Mitra, the accountable person, 
filed a return of estate duty valuing the 
estate of deceased at 3,75,235. This in- 
cluded 502 shares of Rs. 100/- each in 
Mitra Prakashan Pvt, Ltd, and 225 shares 
of Rs, 100/- in Maya Press Pvt, Ltd, held 
by the deceased. The Assistant Control- 
ler of Estate Duty did not accept this 
part of the return: and included 2002 
shares in Mitra Prakashan Pvt. Ltd. and 
1602 shares in Maya Press Pvt. Ltd. 
standing in the name of Smt. N. Mitra, 
wife of the deceased, and his three sons, 
Aloke Mitra, Ashoke Mitra and Deepak 
Mitra, brother-in-law B. N. Ghosh and 
an ex-employee, R. N. Misra since they 
were holding these shares benami, He 
accordingly included the value of these 
shares in the principal value of the 
estate of the deceased. His order was af- 
firmed in appeal by the Central Board 
of Direct Taxes, that is, the Appellate 
Tribunal. Under Sec, 64 (1) of the Act 
the Appellate Tribunal referred the 
question whether the shares allotted to 
the wife of the deceased as his nominee. 
or as benamidar, were, as from the com- 


*Reported in 1971 Tax LR -1112, 


(1908) 35 Ind App 98: 
Cc 
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1956 held by her as a full owner thereof 
by virtue of provisions of Section 14 of 
that Act, 


3. According to the High Court, the 
said question did not at all arise. On the 
finding that the transaction was benami 
and that the deceased was the real 
owner of the shares, the wife must be 
held to have no interest or title to the 
shares. She was merely a benamidar or 
name-lender, Since she had no interest 
at all, the provisions of Section 14 of the 
Hindu Succession Act were not attracted 
as she was not possessed of any right or 
title, 


4. The material facts of the case may 
now be stated. The deceased carried on 
the business of printer and publisher un- 
der the name and style of Maya Press. 
In 1953, his brother-in-law, B. N. Ghosh 
along with some other persons floated 
two companies, Mitra Prakashan Pvt. 
Ltd, and Maya Press Pvt, Ltd, Under an 
agreement dated May 29, 1953 the de- 
ceased agreed to transfer his publishing 
business to Mitra Prakashan Pvt. Ltd. 
for a consideration of Rs. 2,07,500 and 
the printing business to Maya Press Pvt. 
Ltd, for Rs, 1,64,800. It was agreed that 
the consideration would be paid by Mitra 
Prakashan Pvt, Ltd, in the form of cash 
to the extent of Rs. 7,500/- and the 
balance by allotting 2000 fully paid up 
shares of the value of Rs. 100/- each to 
the deceased or his nominees. The other 
company, namely Maya Press Pvt. Ltd. 
agreed to pay Rs, 4,800/- in cash and the 
balance of Rs. 1,60,000 in the form of 
1600 fully paid up shares of the value of 
Rs. 100/- each to be allotted in the name 
of the deceased or his nominees. In pur- 
suance of this agreement, the business of 
Maya Press was transferred by the de- 
ceased on July 1, 1953 to the two com- 
panies. On January 24, 1954 the deceas- 
ed wrote to the two companies letters 
intimating that the shares be allotted to 
his wife Smt. N. Mitra, three sons Aloke 
Mitra, Ashoke Mitra, Deepak Mitra, 
brother-in-law B. N. Ghosh and an ex- 
employee, R. N. Misra. The companies 
allotted the shares accordingly. They in 
addition allotted two more shares to the 
deceased, Thus, 502 shares were held by 
the deceased in his own name in Mitra 
Prakashan Pvt. Ltd, and 225 shares in 
Maya Press Pvt. Ltd. The rest were held 
by -his wife, sons, brother-in-law and an 
ex-employee. It has been found that the 


total number of shares issued by the two. 
_ companies was 2006 by the Mitra Praka- . 
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shan Pvt, Ltd. and 1605 by Maya Press. 
Pvt. Ltd. Out of these 2002 and 1602` 
shares respectively were held by the de- 
ceased and his nominees. The deceased. 
by. transferring his personal printing 
and publishing business to the two new 
companies had thus become through 
himself or his nominees practically the 
exclusive owner of these two companies. 
It is an admitted fact that the deceased 
supplied the entire consideration for the 
purchase of these 2002 and 1602 shares 
and that his wife, sons, brother-in-law 
or the ex-employee did not make any 
contribution for their acquisition, 

5. On these facts, both the Assistant 
Controller of Estate Duty as well as the 
Appellate Tribunal held that the share 
scrips standing in the name of the wife 
of the deceased and his sons, brother-in- 
law ‘and the ex-employee really belong- 
ed to the deceased as they were mere 
benamidars and, therefore, included the 
value of the shares held by the deceas- 
ed in the name of his wife and sons ete, 
in the principal value of the estate pass- 
ing on his death, The true legal effect of 
the finding of the Appellate Tribunal is 
this: Smt. N. Mitra, wife of the deceas- 
ed, his three sons, brother-in-law and 
the ex-employee held the shares benami 
for the benefit of the deceased. They 
were, therefore, the benamidars of the 
deceased, 


6. While upholding the order of the 
Assistant Controller, the Central Board 
of Direct Taxes observed that the mere 
fact that the subject-matter was the 
shares in the two companies would not 
throw any more onus of proof on the As- 
sistant Controller than would be thrown 
if the subject-matter was some other 
property. When money was paid by the 
deceased, it was for the accountable per- 
son to prove the gift. The deceased had 
clearly mentioned in the letters dated 
January 24, 1954 to the two companies 
that the shares should be issued and al- 
lotted in the names of the persons nomi- 
nated by him. If the deceased intended: 
to make an outright gift of these shares, 
he would have very well said so in the 
letters. There being no presumption of: 
advancement, the’ mere fact that the 
shares were got issued in their names 
without making any indication of gift, , 
would not make the nominees recipients: 
of any gift, Using of names of benami-. 
dars for holding of shares in companies 
was as common as for any other type of. 
property. As regards the enjoyment of. 
the income of these shares, it observed 
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that there was no clear evidence to show 
that the money was actually used by the 
nominees, It appeared that the dividends 
were only credited by book entry to the 
personal accounts of the deceased, Aloke 
Mitra and the deceased’s wife, the ac- 
count of the deceased’s wife was also 
credited with dividends in the names of 
others than Aloke Mitra. There was 
nothing to show that before the death of 
the deceased these amounts were actual- 
ly withdrawn and ultilised by the per- 
sons to whom they were supposed to be- 
long. Whatever was done after the death 
of the deceased may, by agreement be- 
tween the heirs, have been adjusted in 
the allocation of other assets, and ob- 
viously could not be of any legal effect 
in determining the question whether the 
shares belonged to the deceased, 


7. As already stated, the only ques- 
tion of law in the opinion of the Appel- 
late Tribunal which could be referred 
under Section 64 (1) of the Act, was 
whether the shares allotted to the wife 
of the deceased as his nominee or as be- 
namidar were, as from the commence- 
ment of the Hindu Succession Act, 1956 
held by her as full owner thereof by vir- 
tue of the provisions of Sec, 14 of that 
Act, But it declined to make a reference 
on the other questions, holding that the 
finding that the shares were held by the 
deceased in the name of his wife and 
sons etc. benami, was a finding of fact 
and it did not give rise to any question 
of law. The accountable person being 
dissatisfied moved the High Court under 
Section 64 (3) and it directed the Tribu- 
nal to draw up a supplementary state- 
ment- of the case and refer two other 
questions of law said to arise from its 
order. When the reference came up be- 
fore the High Court, it declined to an- 
swer questions other than those which 
were questions of law. It refused to be 
drawn into the question of benami, 
which was purely one of fact, and not 
one of mixed law and fact and, there- 
fore, following the decision of this Court 
in Shree Meenakshi Mills Ltd. v. C.LT., 
31 ITR 28: (AIR 1957 SC 49). held that 
the finding was not open to review under 
Section 64 (1) of the Act. 


8. In answering the reference in the 
negative and against the Controller of 
Estate Duty, and in favour of the ac- 
countable person, the High Court merely 
observed ‘as ‘at present advised’ and pre- 
ferred to follow the two decisions of the 
Andhra Pradesh High Court in Smt. 
Shantabai Jadhav v. Controller of Estate 
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Duty, (1964) 51 ITR (ED) 1 and Smt. 
Denabai Boman Shah v. Controller of 
Estate Duty, (1967) 66 ITR 385 taking a 
view to the contrary, There is no discus- 
sion in‘ the judgment at all and it seems 
that its attention was not drawn to Sec- 
tion 5 (1) of the Act. Following the view 
in Smt. Shantabai Jadhav’s case and 
Smt. Denabai Boman Shah’s case the 
High Court observed that since the 
shares stood in the name of the wife and 
sons ete. benami for the deceased, the 
deceased had no power to transfer since 
he had not obtained a release from the 
benamidars or a declaration from an ap- 
propriate court. On this wrongful as- 
sumption, the High Court held that the 
deceased remained incompetent to trans- 
fer the shares till his death, and so, the 
property in them would not be deemed 
to pass upon his death by reason of S. 6 
and, therefore, they were not includible 
in the estate of the deceased under S. 5 
(1) of the Act. 


9, In Controller of Estate Duty, U. P. 
v. T. N. Kochhar (1973) 89 ITR 216 (All) 
the High Court following the dudenieat 
under appeal, observed: 


“It is well settled that the property 
which stands benami in the name of an- 
other is one in respect of which the 
beneficial owner has no competency to 
dispose of, Before he can dispose of such 
a property he has to acquire a declara~ 
tion from the appropriate court of law 
releasing the property in his favour.” 


10. The High Court seems to assume 
that there is some inter-relation between 
Sections 5 and 6, It has held that though 
the shares in question really belonged to 
the deceased, they would not, on the 
facts and in the circumstances of the 
case, constitute property which ‘passed’ 
on the death of the deceased for the pur- 
pose of Section 5 (1) of the Act since the 
shares stood in the name of wife and 
sons etc. benami for the deceased, but 
he had only beneficial interest therein 
inasmuch as the deceased was ‘at the 
time of his death not competent to dis- 
pose of the shares and they could not be 
count to pass’ under Section 6 of the 

ct. 


11, The main question involved in the 
appeal is whether in the case of 
a benami transaction, the value of the 
property held by a benamidar passes 
upon the death of the real owner and is 
includible in the estate of the deceased 
under Section 5 of the Act, or being so 
held by the oenamidar, it cannot ba 
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deemed to pass on his death because of 
Section 6 of the Act and, therefore, the 
value of such property cannot be includ- 
ec in the principal value of the estate of 
the deceased, That depends upon the 
precise effect of Section 5 (1) and Sec- 
tion 6 and their relationship to one an- 
other namely, whether the chargeability 
of estate duty under Section 5 (1) of the 
Act, is limited and controlled by Sec. §. 


12. The Estate Duty Act, 1953 im- 
poses a tax upon the principal value of 
all properties, settled or not settled, pas- 
sing on death or deemed to pass on 
death. Estate duty is chargeable at per- 
centage rates rising with the value of the 
estate on all property passing on death, 
including property of which the deceased 
was competent to dispose and gifts made 
within limited period before death. Pri- 
mary liability falls on the deceased’s 
estate. 


13. The charging section is sub-sec- 
` tion (1) of Section 5 which provides that 
in case of a person dying after the com- 
mencement of the Act, estate duty is 
leviable on the capital value of all pro- 
perty, settled or not settled which 
‘passes’ on death at the rates fixed in ac- 
cordance with Section 35, That is follow- 
ed by a group of sections, Sections 6 to 
15, which relate to the levy of estate 
duty on properties which by the Act are 
‘deemed to pass’ on death. For the avoid- 
ance of doubt, it is provided by sub-sec- 
tion (8) of Section 3 that referencés in 
the Act to property passing on death of 
a person shall be construed as including 
references to property deemed to pass on 
the death of such person. The expression 
‘property passing on death’ is defined in 
Section 2 (16) to include property pass- 
ing immediately. on death. In general, 
the word ‘passes’ may be taken as mean- 
ing ‘changing hands on death’ regardless 
of its destination. 


14. Section 6 of the Act, upon which 
the controversy turns, provides: 


“6. Property which the deceased was 

at the time of his death competent to 
dispose of shall be deemed to pass on his 
death,” 
[By no rule of construction can the opera- 
tion of sub-section (1) of Section 5 of the 
‘Act be curtailed by the operation of Sec- 
tion 6. It is in addition to or supple- 
mental of, the provisions of sub-sec. (1) 
of Section 5, which is the charging: sec- 
tion. ; 

15. As'a matter of construction, two 
views are possible, One view is that the 
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two sections are mutually exclusive and 
they have indepedent fields of operation. 
Whenever property changes hands on 
death, the State is entitled to step in 
and take a toll of the property as it 
passed without regard to its destination 
or to the degree of relationship, if any, 
that may have subsisted between the de- 
ceased and the person or persons suc- 
ceeding. Section 5 (1) gives effect to that 
principle and it imposes a duty called 
estate duty upon the principal value of 
all property, settled or not settled, which 
passes on death. Section 6 does not apply 
to property of which the deceased was 
competent to dispose of and which passes 
on his death; it applies only to property 
which does not pass on his death but of 
which he was competent to dispose, Sec- 
tions 5 (1) and 6 being mutually exclu- 
sive, the application of Section 5 accord- 
ingly precludes recourse to Section 6. 
The other and the better view appears 
to be that Section 5 (1) alone is capable 
of imposing a charge of duty and where 
both Section 5 (1) and Section 6 apply, 
the property would still be dutiable un- 
der both concurrently, Section § is mere- 
ly subsidiary and supplementary and it 
declares that the expression ‘property 
passing on the death of the deceased’ 
shall be ‘deemed to include property 
which the deceased was competent to 
dispose of’, When Section 6 has brought 
property within the charge of duty 
‘either alone’ as in the case of competen- 
cy to dispose of under Section 6, which 
could not be supposed to ‘pass on death’ 
or concurrently with Section 5, its func- 
tion is at an end, l 


16. In England, the Finance Act, 1894 
(57 & 58 Vict. c. 30) imposed by Sec. 1 
estate duty ‘upon the principal value as- 
certained as hereafter provided of all 
property, real or personal, settled or not 
settled which passed on the death’ of a 
person dying after the commencement of 
the Act. By Section 2, sub-section (1) 
‘property passing on the death of the 
deceased’ shall be deemed to include 
categories of properties specified therein, 
The precise relationship between Sec- 
tions 1 and 2, before the law was amend- 
ed in 1969, was a question on which 
judicial opinion fluctuated widely. For 
over 60 years, they were regarded as 
mutually exclusive and having independ- 
ent fields of operation; the view was that 
property could not be liable to duty con- 
currently. In a situation where both Sec- 
tions 1 and 2 might apply, Section 1 took 
priority and excluded Section 2. liability, 
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It was laid down by the House of Lords, 
in a series of cases, that Section 2 (1) 
was not a definition section, explanatory 
of Section 1, but an independent section 
operating outside the field of Section 1: 
Earl Cowley v. Inland Revenue Commrs,, 
(1899) AC 198 per Lord Macnaghten at 
pp. 212, 213; Attorney-General v. Milne, 
(1914) AC 765, per Lord Haldane L.C. at 
p. 769; Nevill v. Inland Revenue Com- 
missioners, (1924) AC 385 per Lord Hal- 
dane at p. 389. In Earl Cowley’s case the 
House of Lords reversing the decision of 
the Court of Appeal, held that if the case 
fell within Section 1, it went out of the 
purview of Section 2. Lord Macnaghten 
after observing that Section 1 contained 
the pith and substance of the enactment, 
stated : 


“It is .comprehensive, broad and clear. 
The first question as it seems to me — the 
question that lies at the very threshold of 
our inquiry — is simply this: Under which 
section of the Finance Act, 1894 does the 
present case fall? Is it the ordinary and 
normal case of property passing on 
death, or is it one of those exceptional 
cases in which property is deemed 
to pass, though there is no passing of 
property in fact? Does it come under 
Section 1 or under Section 2?” 

After differing from the Court of Appeal, 
he went on to say: 

“What the Act has in view for the 
purpose of taxation is property passing 
on death,...........008. Now, if the case falls 
within Sec, 1 it cannot also come within 
Section 2, The two sections are mutually 
exclusive. 

In my opinion the two sections are 

quite distinct, and Section 2 throws no 
light on Section 1............. But Section 2 
does not apply to an interest in property 
which passes on the death of the deceas- 
ed. That is already dealt with in the 
@arlier section............ That is Section 1. 
You do not want Section 2 for that. You 
cannot resort to Section 2. For that 
would be giving the duty twice over, The 
Crown cannot have it both ways. Double 
duty is forbidden by the Act.” (Emphasis 
supplied) 
The ratio decidendi in Earl Cowley’s case 
was that if a case fell within Section 1 
without the aid of Section 2 (1), one is 
aot concerned with Section 2 {1). 

1%. Lord Macnaghten’s exposition of 
the inter-relation of Sections 1 and 2 in 
Earl Cowley’s case contained the essen- 




















Lucknow v. Aloke Mitra S.C. 107 


tial characteristics of a statement 
of legal principle; it was expressed in 
very precise language, and with a confi- 
dence that excluded the possibility of 
any alternative view. 


18. In Attorney-General v. Milne 
(1914 AC 765) (supra) Lord Haldane, 
after referring to Earl Cowley’s case, 
(1899 AC 198) said: 


“Section 2 is thus not a definition sec- 
tion, but an independent section operat- 
ing outside the field of Section 1.” 
Lord Atkinson, however, adopted Lord 
Haldane’s earlier view, treating Section 2 
as merely supplementary to Section 1, 
and as designed to make liable to estate 
duty certain dispositions of property 
which were outside the scope and beyond - 
the reach of Section 1. “This section”, 
he said, “is not a definition section”. He 
did not, however, say (and that is signi- 
ficant) that the two sections were mutu- 
ally exclusive. Lord Dunedin took a dif- 
ferent view. Having said that whether 
Lord Macnaghten was strictly cor- 
rect or not in saying that whether 
the two sections were mutually exclusive 
or not seemed to him to matter little, he 
added: 


“It seems to me that that is as much 
as to say that the words, ‘property pass- 
ing on the death’, in the first section, are 
to be read as if the words, ‘including the 
property following, that is to say’ (and 
then all the sub-sections) had been there 
inserted.” 


In Nevill v. Inland Revenue Commis- 
sioners, (1924 AC 385) (supra) Lord Hal- 
dane said: 

"Passes may be taken as meaning 
‘changes hands’. The principle is contain- 
ed in Section 1. Section 2 combines defi- 
nitions of such property with the exten- 
sion of the application of the principle 
laid down in Section 1 to certain cases 
which are not in reality cases of chang- 
ing hands on death at all........ Ms 

19. In Public Trustee v. Inland Re- 
venue Commrs., (1960 AC 398) (Re- 
Arnholz) the House of Lords after a lapse 
of over 60 years, however, struck a dis- 
cordant note. The theory of ‘mutual 
exclusiveness’ of Ss. 1 and 2 enunciated 
by Lord Macnaghten was not accepted. 
It was held that S. 1 imposed the charge 
in general terms and S. 2, by exclusion 
and inclusion, defined area of that charge. 

20. No clear exposition was given or 
required to be given on the facts of the 
case of what was the precise effect of the 
two sections or their relationship to one 
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another. There followed a period. of un- 
certainty as to the precise relationship 
between the two sections, although sub- 
sequent to Arnholz’s case Section 1 
alone was held to be still capable of im- 
posing a charge of duty, and where both 
Sections 1 and 2 applied, the property 
was held to be dutiable under both con- 
currently. If the property which vassed 
was identical with the property which 
would otherwise be deemed to pass, the 
question under which head it shall be 
taxed was purely academic. Estate duty 
is not leviable more than once on the 
same death in respect of any property, 
even if it is chargeable under more than 
one head, 


21. In Weir’s Settlement ‘Trusts, Re. 
McPherson v, Inland Revenue Commis- 
sioners, (1971) Cl. D. 145 the contention 
on behalf.of the tax-payer was that the 
decision in Public Trustee v. Inland Re- 
venue Commrs., (Re Arnholz), 4969 AC 
398) established the complete reverse of 
the view. expressed by Lord Mac- 
naghten in Earl Cowley’s case, (1899 AC 
198) that is, established that Section 2 
exhaustively laid down the only circum- 
stances in which estate duty was leviable, 
and that if the circumstance could not 
be brought within Section 1 as being 
circumstances set out in Section 2, that 
was the end of the matter, the phrase 
in Section 1 ‘property...... which passes 
on the death’ having no content indepen~ 
dent of Section 2. 


22. Russell L, J., in delivering the 
judgment of the Court of Appeal, resolv- 
ed the doubts as to the relationship of 
Sections 1 and 2 of the Act, and reject- 
ed the contention of the tax-payer, 
observing : 


“It was certainly not decided by the 
majority in Arnholz’s case that, as a 
matter of construction, the entire con- 
tent of ‘property......... which passes on 
death’ in Section 1 was to be found in 
Section 2.” 

As regards the 
and 2, he stated: 


“Our. view of the relationship of the 
two sections is as follows: It is Sec, 1 
that imposes the charge of estate duty 
on the value of property described as 
*property........s.- which passes on the 
death’, Section 2 (1) does not describe a 
different category of property, being 
property deemed to pass on a death. 
Section 2 (1) states certain situations in 


relationship of Secs. 1 


relation to property which involve that . 


property in Section 1 as property which 
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passes on a- death. We .see no reason to 
hold that Section 2 (1) was intended ex- 
haustively to -define and limit the situa- 
tions in relation to property which thus 
involve that property, The language is 
not apt for that purpose; and the fact 
that the situations envisaged embrace 
occasions when without guidance from 
Section 2 (1) the property would be ma- 
nifestly ‘property......... which passes on 
the death’ does not mean that they em- 
brace all such occasions.” 


23. The question is a difficult one on 
which there may well be divergence of 
opinion, as reflected in these English de- 
cisions which largely turn on the con- 
struction of Ss. 1 & 2 of the Finance Act, 
1894 the provisions of which are some- 
what similar to those of Secs. 5 and 6 of 
the Act. The simultaneous existence of 
a right to tax under Sections 1 and 2 
was inconsistent with the well-known 
statement of Lord Macnaghten in Earl 
Cowley’s case, (1899 AC 198) and could. 
not, therefore, be sustained, Never- 
theless, the trend of judicial opinion 
in England rightly changed, as we think 
that Lord Macnaghten’s opinion ought 
not to be regarded as subject to such 
refinement, 


24, The Andhra Pradesh High Court 
in Smt. Shantabai Jadhav’s case, (1964-51 
ITR (ED) 1) (supra) held that notwith- 
standing the fact that the property was 
purchased in the name of the wife, and 
had been included by the deceased as his 
own property in the wealth tax returns 
filed by hin, it could not be held to be the 
property of the deceased, for the pur- 
pose of its inclusion in the estate of the 
deceased, It was observed: 


“Even assuming that the money for 
the purchase was found by her husband, 
it does not mean that he had beneficial 
interest in the property. Normally, a hus- 
band takes a sale in the name of his wife 
either to make a provision for her or te 
screen the property from creditors, i. e., 
to keep it beyond the reach of the credi- 
tors. Whatever may be the motive, so 
long as the deed stands in the name of 
another person, it could not be said that 
it was competent for the deceased to 
dispose of the property, Section 6 of the 
Estate Duty Act enacts that property 
which ‘the deceased was at the time of ~ 
his death competent to dispose of shall 
be deemed to pass on his death. Tt is 
thus manifest from the- section . that- 
Estate duty could be levied in respect of 
the properties which could be disposed 
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of by the deceased at the time of his 
death”, 

Repelling the contention that the wife 
could not have alienated the properties 
by herself and that any disposition by 
her would not pass the title to such pur- 
chaser, having regard to the fact that 
it was open to the husband to impeach 
the sale sometime later, on the ground 
that the beneficial interest always vested 
in him, consideration having been paid 
by him, the Court relied upon the provi- 
sions of Section 41 of the Transfer of 
Property Act and further observed : 

“Be that as it may, so long as the 
documents stand in the name of his wife, 
he could not dispose of the property. It 
is true that it was open to him to have 
obtained the declaration that he was 
the beneficial owner thereof notwith- 
standing the fact that his wife was the 
ostensible owner. But, so long as the 
husband does not have any recourse to 
these proceedings for obtaining such a 
relief, he could not have been in a posi- 
tion to dispose of the property standing 
in the name of the third person as his 
own. This proposition was not contested 
on behalf of the Central Board of Re- 
venue”, 

25. In Smt. Denabai Boman Shah's case, 
( (1967) 66 ITR 385) (An. Pra.) (supra) 
following its earlier decision in Smt. 
Shantabai Jadhav’s case, ( (1964) 51 ITR 
(ED) 1) (An. Pra) while dealing. with a 
similar Benami transaction, the High 
Court held that the value of property 
held by a benamidar could not be in- 
cluded in the value of the property left 
by the deceased, 

26. In Controller of Estate Duty v. 
M. L., Manchanda, 93 ITR 173: (1972 Tax 
LR 682) the Punjab and Haryana High 
Court following these decisions had 
held that- property which stood in the 
name of wife and of which the husband 
was the real owner, was upon the wife’s 
death chargeable to estate duty under 
Section 5 (1) of the Act, observing: 

“Irrespective of the fact that the hus- 
band was the true owner of the proper- 
ty, there was nothing to prevent - the 
wife a minute before her death to trans- 
fer the property. The legal title against 
the entire world excepting the true 
owner, vested in her and she had thus 
the right-to dispose of that right, and 
once that right is conceded, the property 
shall be deemed to pass on her death 
arid would, therefore, be liable to the 
levy of estate duty under Section 5 of 
the Act”, - i 3 
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27. In ‘delivering the judgment of the 
Full Bench in O. S. Chawla v, Controller 
of Estate Duty, 90 ITR 68: (1972 Tax LR 
509) (All) Dwivedi, J., observes: 

“The scheme of the Act is twofold. 
Firstly, there are properties which pass 
on the death of a person. Section 5 (1) 
imposes duty on their value. Secondly, 
there are properties in which the 
deceased had an interest or power of ap- 
pointment and which really do not pass 
on his death. The scheme of the Act is 
to impose duty on the value of such pro- 
perties also. In the second class will fall 
provisions like Sections 6, 7, 8, 9 and 10. 
The Act creates a fiction of law to de- 
clare that the properties mentioned in 
those sections will be deemed to pass on 
the death of a person, though they do 
not ‘pass’ in fact.” 

This twofold scheme is made plain by 
the definition in Section 2 (16) and Sec- 
tion 3 (3), Sec, 2 (16) defines the phrase 
‘property passing on death’. Section 3 (3) 
declares that references in the Act to 
‘property passing on the death’ of a per- 
son shall be construed as including refer- 
ences to ‘property deemed to pass on the 
death’ of such person, The statement of 
objects and reasons of the Bill which 
ripened into the Act also emphasises the 
two-fold scheme. It states that the ‘ob- 
ject of the Bill is to impose an estate 
duty on property passing or deemed to 
pass On the death of a person’, 

The object of Section 6 is to catch pro- 

perties in the net of Section 5 (1) which 
do not really pass on the death of a per- 
son, For instance, property comprised in 
a revocable gift is property which the 
donor is competent to dispose of whether 
the gift is revoked or not and will be 
covered by Section 6. Similarly, property 
in respect of which the deceased had the 
power of appointment will also fall 
within Section 6.” 
We are in agreement with the observa- 
tions made by the learned Judge on the 
relative scope of Sections 5 and 6 of the 
Act, which bring out the true legislative 
intent, . 

28. In applying the Act to any particu- 
lar transaction, regard must be had to its 
substance, that is, its true legal effect, 


- rather to the form in which it is carried 


out. On the facts found, it has been estab- 
lished beyond doubt that the deceased 
was the real owner of tne shares. The 
ownership which the deceased had in the 
shares passed >n his death and must he 
brought to charge under sub-section (1) 
of Section 5. o 
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29. All that has been said above is 
sufficient to dispose of the appeal. It, 
however, becomes necessary to deal with 
the law relating to benami transactions 
as there is some misconception as to the 
nature of the rights of a benamidar, 
What follows is purely elementary. 


30. The law in this matter is not in 
doubt and is authoritatively stated by a 
long line of decisions of the Privy Coun- 
cil starting from the well-known case »f 
Gopeekrist Gosain v. Gungapersaud Go 
sain. (1854) 6 Moo Ind App 53 to Sura 
Lakshmiah Chetty v. Kothandarama Pil- 
lai. 52 Ind App 286: (AIR 1925 PC 181) 
and of this Court in Shree Meenakshi 
Mills Ltd. v. C.1.T., 31 ITR 28: (AIR 
1957 SC 49). As observed by Knight 
Bruce L.J. in Gopeekrist Gosain’s case, 
the doctrine of advancement is not appli- 
cable in India, so as to raise the question 
of a resulting trust. When a property is 
purchased by a husband in the name of 
his wife, or by a father in the name of 
his son, it must be presumed that they 
are benamidars, and if they claim it as 
their own by alleging that the husband 
or the father intended to make a gift of 
the property to them, the onus rests 
upon them to establish such a gift. [In 
Sura Lakshmiah Chetty’s case, the law 
was stated with clarity by Sir John Edge 
in these words: 


“There can be no doubt now that a 
purchase in India by a native of India of 
property in India in the name of his wife 
unexplained by other proved or admitted 
facts is to be regarded as a benami 
transaction, by which the beneficial 
interest in the property is in the hus- 
band, although the ostensible title is in 
the wife.” 


31, It is but axiomatic that a benami 
transaction does not vest any title in the 
benamidar but vests it in the real owner. 
When the benamidar is in possession of 
the property standing in his name, he is 
in a sense the trustee for the real owner; 
he is only a name-lender or an alias for 
the real owner. In Petheperumal Chetty 
v. Muniandy Servai, (1908) 35 Ind App 
98, the Judicial Committee quoted with 
approval the following passage from 
Mayne’s Hindu Law 7th ed., para 446: 


‘Where. a transaction is once made out 
to be a mere benami, it is evident that 
the benamidar absolutely disappears 
from the title. His name is simply an 
alias for that of the person beneficially 
interested.” ~~ : 
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The cardinal distinction between a 
trustee known to English Law and a 
benamidar lies in the fact that a trustee 
is the legal owner of the property stand- 
ing in his name and cestui que trust is 
oniy a beneficial owner, whereas in the 
case of a benami transaction the real 
owner has got the legal title though the 
property is in the name of the benami- 
dar, It is well settled that the real owner 
can deal with the property without re- 
ference to the latter. In Gur Narayan v. 
Sheo Lal Singh, 46 Ind App 1: (AIR 
1918 PC 140), the Judicial Committee re- 
ferred to the judgment of Sir George 
Farwell in Mst. Bilas Kunwar v. Dasraj 
Ranjit Singh, 42 Ind App 202: (AIR 1915 
PC 96), where it was observed that a 
benami transaction had a curious resem- 
blance to the doctrine of English law that 
the trust of the legal estate results to 
the man who pays the purchase-money, 
and went on to say: 


este aes the benamidar has no beneficial 
interest in the property or business that 
stands in his name; he represents, in 
fact, the real owner. and so far as their 
relative legal position is concerned he is 
a mere trustee for him.” 


In Guran Ditta v. Ram Ditta, 55 Ind App 
235: (AIR 1928 PC 172) the Judicial 
Committee reiterated the principle laid 
down in Gopeekrist Gosain’s case (1854) 
6 Moo Ind App 53 (PC) and observed . 
that in case of a benami_ transaction, 
there is a resulting trust in favour of 
the person providing the purchase 
money. 


32. A benamidar has no interest at all 
in the property standing in his name. 
Where the transaction is once made out) 
to be benami, the Court must give ef-. 
fect to the real and not to the nominal: 
title subject to certain exceptions. Toj 
Mulla’s Hindu Law, ith edn, p. 638, 
four exceptions to the normal rule are 
brought out, But these exceptions are 
not material in this case. One of the ex- 
ceptions enumerated therein is that 
where a benamidar sells, mortgages or 
otherwise transfers for value property 
held by him without the knowledge of 
the real owner, the real owner is not en- 
titled to have the transfer set aside un- 
less the transferee had notice, actual or 
constructive that the transferor was 
merely a benamidar. The principle is 
embodied in Section 41 of the Transfer 
of Property Act. The section makes an 
exception to the rule that a person can- 
not confer a better title than he has. The 
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section is based on the well-known pas- 
sage from the judgment of the Judicial 
Committee in Ramcoomar Koondoo v. 
Macqueen, (1872) Ind App Supp Vol. 40 
at p. 43: 

“It is a principle of natural equity, 
which must be universally applicable, 
that where one man allows another to 
hold himself out as the owner of an 
estate, and a third person purchases it 
for value from the apparent owner in 


the belief that he is the real owner, the’ 


man who so allows the other to hold 
himself out shall not be permitted to 
recover upon his secret title unless he 
ean otherthrow that of the purchaser by 
showing, either that he had direct notice, 
or something which amounts to construc- 
tive notice, of the real title, or that there 
existed circumstances which ought te 
have put him upon an inquiry that, if 
prosecuted, would have led to a discov- 
ery of it.” 

A benamidar is an ostensible owner and 
if a person purchases from .a benamidar, 
the real owner cannot recover unless he 
shows that the purchaser had actual or 
constructive notice of the real title. But 
from this it does not follow that the be~ 
namidar has real title to the property, 
he is merely an ostensible owner there- 
of. 

23. The law is succinctly stated by 
Mayne in his Treatise on Hindu Law, 
llth Edn., at p. 953, in the following 
terms: _ 

“A benami transaction is one where 
one buys property in the name of an- 
other or gratuitously transfers his pro- 
perty to another, without indicating an 
intention to benefit the other. The be- 
namidar, therefore, has no beneficial 
interest in the property or business that 
stands in his name; he represents in fact 
the real owner and so far as their rela- 
tive legal position is concerned, he is a 
mere trustee for him, In other words, a 
benami purchase or conveyance leads to 
a resulting trust in India, just as a pur- 
‘chase or transfer under similar circum< 
stances leads to a resulting trust in Eng- 
land. The general rule and principle of 
the Indian law as to resulting trusts dif- 
fers but little if at all, from the general 
rule of English law upon the same sub- 
ject. n» 

(See also: Shree Meenakshi Mills Ltd, v, 
C.I.F., (1957) 31 ITR 28: (ATR 1957 SC 
49), per Venkatarama Ayyar, J., and 
Bhim -Singh v. Kan Singh, (1980) 3 SCC 
72: (ATR 1989 SC 727), per Venkata- 
ramiah, J.) © ` si 
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34. In the light of these settled prin- 
ciples the liability to pay estate duty un- 
der Section 5 (1) of the Act arises upon 
the death of the real owner and not of 
the benamidar, who is merely an osten- 
sible owner. The test lies in whether 
upon the death of the benamidar, there 
would be incidence of liability to estate 
duty. If the view of the High Court were 
to be accepted, the estate left by the de-' 
ceased would escape the duty altogether.) 
We do not see how Section 6 of the Act 
comes into play at all in this case, 


35. In view of the finding that the 
shares were purchased by the deceased 
benami in the name of his wife and sons 
etc., the real ownership of the property 
was vested in the deceased who was en- 
titled to deal with the same as if it were 
his own and the benamidars held it in 
trust under Section 82 of the Trusts Act, 
1882 for the benefit. of the deceased, The 
benamidars, subject to the equities flow- 
ing from Section 41 of the Transfer of 
Property Act, could not deal with the 
shares in any way. Accordingly, the 
estate belonged to the deceased who died 
possessed of the same, and under Sec- 
tion 5 (1) of the Act the entire value of 
the shares was includible in the princi- 
pal value of the estate of the deceased 
on his death. 


36. For these reasons, the judgment 
of the High Court is set aside and the 
question is answered in the affirmative 
and in favour of the Controller of Estate 
Duty. There shall be no order as to costs. 

Reference answered 
in affirmative in 
favour of Revenue, 
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E. S. VENKATARAMIAH, JJ. 

Writ Petn. (Crl.) No. 2192 of 1980. D/- 
8-9-1980. 

Saleh Mohammed, Petitioner v. Union 
of India and others, Respondents. 

Constitution of India, Art. 22 (5) — 
Detenu is entitled to have his repre- 
sentation considered with reasonable ex- 
pedition ~~ Representation lying unat- 
tended in the Office of the Superin- 
tendent of Jail for over three weeks — 
Held such a delay amounted to violation 
of Art. 22 (5) and detenu was entitled to 
be released forthwith. » (Para 8) 
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SARKARIA, J.:-—— This is a petition 
under Article 82 of the Constitution for 
the issue of a writ of habeas corpus. 


2. Saleh Mohammed, petitioner is an. 
Indian citizen. On January 18, 1980, an 
order of his detention under Section 3 of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (hereinafter called the 
‘COFEPOSA’) was passed by the Govern- 
ment of Rajasthan under the signature of 
the Home Secretary to the Government. 
In pursuance of that order, the detenu 
was arrested on January 21, 1980. The 
detention order and the grounds of de- 
tention were served on the detenu in jail 
on January 28, 1980. 


8. In February 20, 1980, the detenu 
made a representation to the detaining 
authority through the Superintendent of 
Jail. On February 25, 1980, he was pro- 
duced before the Advisory Board. There- 
after on March 10, 1980, his detention 
was confirmed by the State Government. 
On March 26, 1980, his representation 
was rejected by the State Government. 
On May 19, 1980, the detenu sent a writ- 
ten request for the supply of documents 
and material relied upon in the grounds 
of detention. The copies were supplied 
to him on June 9, 1980. On July 11, 1980, 
the detenu again made a representation 
under Section 11 of the COFEPOSA, ad- 
dressed to the Central Government as 
well as to the State Government tor re- 
vocation of his detention. 


4. On July 16, 1980, the detenu filed 
this writ petition. Thereafter, on July 25, 
1980, the Central Government rejected 
his representation. 


5. Mr. Harjinder Singh, appearing for 
the detenu, has raised three contentions : 


(D There was inordinate and unreason- 
able delay of about 35 days in consider- 
ing the representation of the detenu by 
the detaining authority. 


(2) The detenu’s right to have his re- 
presentation considered by the detaining 
authority, independently of the recom- 
mendation of the Advisory Board, has 
been violated. This inference is available 
from the facts that the detaining authority 
considered and rejected his representation 
well after the receipt of the report of 
the Advisory Board, the representatives of 
the detaining authority were present at 
the hearing before the Advisory Board 
and had thus come to know the views of 
the Advisory Board which must have in- 


fluenced the decision of the detaining au-- 
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thority in rejecting the detenu’s repre- 
sentation on March 26, 1980. : 


(8) The detenu was an illiterate rustic. 
The order, and the grounds of detention 
served on him, did not inform him that 
he had a right to make a representation 
against his detention. This omission 
vitiates the detention. 


6. Replying to the allegations 
writ petition regarding the first 


in the 
conten- 


- tion, Shri V. D. Sharma has in his affida- 


vit filed on behalf of respondents 2 and 
8, stated that the representation of the 
detenu, made on February 20, 1980, was 
received in the Home Department of the 
State Government on March 14, 1980. 
Thereafter, the said representation was 
considered and rejected by the then 
Advisor to the Governor of Rajasthan, 
Shri S. L. Khurana on March 26, 1980. 


7. Learned counsel appearing for the 
respondents-State has placed for our 
perusal the relevant documents from the 
official record. From a perusal of these 
documents, it appears that the representa- 
tion was submitted by the detenu through 
the Superintendent of Jail on February 
20, 1980. The Superintendent of Jail sent 
it to the Inspector-General of Prisons, 
in whose Office it. remained unattended 
till March 18, 1980, on which date it was 
forwarded to the State Government. No 
affidavit has been sworn on behalf of the 
Superintendent of Jail or any re- 
sponsible officer of the Office of the 
Inspector-General of Prisons as to why 
this representation of the detenu made 
on February 20, 1980, remained lying 
unattended in his office for 22 days. In 
the counter-affidavit filed on behalf of 
the respondents, also, no explanation of 
this delay has been given. It may be 
noted that the jail wherein the detenu 
was detained, the Office of the Inspector- 
General of Prisons and the Office. of the 
Home Secretary to the State Government, 
were all located in Jaipur City. 


8. Times out of number, this Court 
has emphasised that where the liberty of 
an individual is curtailed under a law of 
preventive detention, the representation, 
if any, made by him must be attended 
to, dealt with and considered with watch- . 
ful care and reasonable promptitude lest 
the safeguards provided in Article 22 (5) 
of the Constitution and the statute con- 


cerned should be stultified and rendered — ; 


meaningless. Here in the instant case we 
find that the functionaries of the State in 
attending to the representation of the de- 
tenu have been guilty of gross neglig- 
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ence .and chill indifference. For more 
than three weeks, the representation of 
the detenu remained lying unattended in 
the Office of the Superintendent of Jail, 
or the Inspector-General of Prisons. This 
inordinate, unreasonable and unwarrant- 
ed delay of about 22 days amounted to a 
violation of Article 22 (5), which guaran- 
tees to the detenu a right to have his re- 
presentation considered with reasonable 
expedition. It was on this short ground 
that we had, as per our order dated 
August 20, 1980, allowed this writ petition, 
uashed the order of Saleh Mohammed’s 
etention and directed his release forth- 

with, 
Petition allowed. 
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(From: Karnataka) 
R. S. SARKARIA, A. C. GUPTA AND 
E. S. VENKATARAMIAH, JJ. 


Criminal Appeal No. 61 of 1975, D/- 
8-9-1980. 


Sirajuddin, Appellant v. 
Karnataka, Respondent. 


Criminal P. C. (5 of 1898), S. 423 (a) — 
Appeal from acquittal — Interference — 
When, not open — Judgment, D/- 17-12- 
1973 of Karnataka High Court, Reversed. 


If the view of the evidence taken by 
the trial court is reasonably possible, the 
High Court in appeal from acquittal 
should not, as a rule of prudence, disturb 
the acquittal. Thus, when in prosecution 
of the appellant along with three others 
for murdering a lady and taking away 
her cash and ornaments, the evidence of 
a witness in regard to the payment of 
Rs. 1,000/- as loan to the appellant on 
the security of the jewels, was not sup- 
ported by any entry in his account-books, 
and his evidence was otherwise, not free 
from infirmities, the opinion of the trial 
Judge to the effect that the witness was 
unreliable, could not be lightly ignored, 
much less could it be said to be manifest- 
ly erroneous or palpably wrong. In such 
a case, the High Court was not justified 
in reversing the acquittal of the appel- 
lant. Judgment, D/- 17-12-1978 of Karna- 
taka High Court, Reversed. 


State of 





(Para 14) 

R. S. SARKARIA, J.:— This appeal: is 

directed against a judgment, dated 
JX/JX/F208/80/SSG._ 
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December 17, 1973, of the High Court of 
Karnataka, whereby it reversed the ac- 
quittal of the appellant and convicted 
him under Section 302, Penal Code. 
Briefly stated, the facts of the prosecution. 
case were as follows: 

Sirajuddin alias Shri appellant and three 
others (who will be referred to by their 
original numbers as accused in the trial 
court), namely, Altaf (accused I) Sardar 
(accused 8) and Jaweed (accused 4) were 
tried for the murder of Smt. Khrushud- 
dinnisa, wife of Dawood Sab. Accused 2 
and 3 are the sons of different sisters of 
this Dawood Sab. Dawood Sab, his wife 
(the deceased) and P. W. 2 were residing 
in a house in Mohammedan Block, Mal- 
leswaram. These three were the only in- 
mates of that house. Accused 8 and 4 
were working in a laundry. Appellant 
herein who is the original accused 2, is 
a book-maker runner. 

2. For about one month prior to 
March 8, 1972, these four accused plan- 
ned to murder the deceased and take 
away her cash and gold ornaments from 
her house. They were aware that 
Dawood Sab used to go away every 
morning from his house to attend to his 
work as Electrical Contractor and return 
by 9 p. m. and that P. W. 2 also used to 
go to Nijalingappa College every morn- 
ing and return by 5-30 p. m. or so. The 
story further proceeds that these four ac- 
cused persons were frequently meeting 
in a room in Everest Hotel and some 
other places to hatch their plan. 


3. In the morning of March 8, 1972, 
which is the date of occurrence, Dawood 
Sab went to the Fuel Depot of Keshava, 
where P. W., 4, and P. W. 15 were work- 
ing as fuel cutters and placed orders for 
supply of fuel to his house. At about 
2-30 p. m., Dawood Sab again went to the 
Fuel Depot and paid the splitting charges 
and went away to attend to his work as 
Electrical Contractor. In compliance with 
the order. placed by Dawood Sab, P. W. 4 
and P. W. 15 took the fuel wood to 
Dawood Sab’s house, but found the door 
closed. P. W. 4 called: ‘Amma Amma’. 
Thereupon, accused 1 opened the door 
and asked P. W. 4 to store the fuel at a 
place shown by accused 1. P. W. 15 and 
P. W. 4 accordingly unloaded the fuel at 
that place and went back to the Fuel 
Depot. Accused 1 closed the door. © 


4, At about 415 p.m, P. W. 14 
(Abdul Sattar), whose house is situated 
almost in front of the house of Dawood 
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Sab, across the lane, saw all these four 
accused persons emerging out of the 
house of Dawood Sab and going away 
towards the railway line. P. W. 1, an au- 
to rickshaw driver, who had come to the 
orality. heard the outcry of a girl 
“Murder! Murder’. That girl had just 
come out of the house of Dawood Sab. 
P. W. 1 went into the house and found 
Smt. Khrushuddinnisa lying murdered, 
P. W. 1 then went to Malleswaram Police 


Station and lodged the information 
(Ex. P-1), The Police Sub-Inspector 
(P. W. 46) after registering the case 


and P. W. 15 and suspected these four 
accused persons. He directed his staff to 
trace and apprehend the accused. Accus- 
ed 1 was arrested at 5-80 p. m. on March 
7, 1972 and the appellant (accused 2) on 
March 7, 1972. He was interrogated by 
the Police Inspector. After making the 
statement (Ex. P-42), the appellant led 
the police in the presence of witnesses 
to the shop of the pawn-broker (P. W. 29), 
and asked the latter to produce the arti- 
cles and jewels that he had pledged with 
him (P. W. 29). Accordingly, P. W. 29 
produced a zold chain with 
(M. O. 4), gold chaia (M. O. 

chand-thara (M. O. 7), a pair of golden 
ear-rings (M. O. 8), a pair of golden 
jumkies (M. O. 9), a pair of gold bangles 
(M. O. 11), a single gold bangle 
(M. O. 12) and a pair of golden metal 
(M. O, 28). These articles were seized 
the Panchanama (Ex. P-82). 
The Police Inspector, also, too 
into possession e pawn-ticket and 
the pawn receipts and prepared the sei- 
‘gare memo in respect thereof. Accused 2 
also led the police to his house and pro- 
duced therefrom Ex. P. 26, the receipts 
issued by P. W. 26 and a sandal 
(M. O. 50) which appeared to be stained 
with blood. These articles were sealed 
under Panchanama (Ex. P-26). 


5. Similarly, accused 1, after giving 
the information (Ex. P-61) caused the 
production of a shirt, pants, etc. from 
Room No. 85 of the Hotel. Accused 3 is 
said to have caused the discovery of a 
knife from a bush, 

6. After investigation, all the four ac- 
cused were prosecuted and put on trial. 
The Additional Sessions Judge acquitted 
all of them. The State carried an appeal 
to the High Court which maintained the 
acquittal of accused 1, accused 3 and ac- 


ndent 
5), gold 


under 
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cused 4 but reversed the acquittal of ac- 
cused 2 and convicted him as aforesaid. 
Hence this appeal. 

7. Shri P. Dutta, appearing as amicus 
curiae for the appellant, has carefully 
taken us through the material portions 
of the record. It is submitted by him that 
this was not a case where the High Court 
should have reversed the acquittal. 

8. On the other hand, Shri Netar, ap- 
pearing for the State, has tried to support 
the judgment of the High Court. . 

9. It may be noticed that there was 
no eye-witness of the occurrence. The 
evidence against the accused was entirely 
circumstantial. According to the prosecu- 
tion case, the culprits did not remove any 
jewel or other article from the body of 
the victim. Its case was that Rs. 2,500/- 
in cash and some jewels belonging to the 
deceased which had been kept by her in 
an i in another room of that 
house, had been removed by the mis- 
creants. Most of these ornaments are said 
to have been recovered from the- pawn- 
broker (P. W. 29). Excepting a bangle 
these jewels were identified by P. W. 3, 
the daughter), as belonging to the 

eceased. Thus, the only circumstance 
which the prosecution had tried to es- 
tablish in order to connect the appellant 
with the murder, was the recovery ot the 
aforesaid jewels of the deceased from the 
Pawn-broker Kavalchand (P. W. 29). 

10. The evidence of the pawn-broker 
was to the effect that accused 2 was his 
old customer and, therefore, he knew him 
well. On March 3, 1972 at about 6p. m., 
accused 2 (Siraj) accompanied by accused 
1 came to his shop. Accused 2 brought 
some jewels in a handkerchief. “They 
offered” to sell the same to the witness. The 
witness told the appellant that he would 
not purchase the jewels for cash, but only 
receive them on pledge. Accused 2 then 
went to the side of the shop where ac- 
cused 1 was standing and after consulting 
his companion, returned and pledged the 

old ornaments and other articles with 
the witness for Rs. 1,500/-. The witness 
received ‘the jewels, weighed them and 
made the en i is pawn-book 
(Ex. P-81). Ex. P-81 (a), dated March 8, 
1972, was the counter-foil of the receipt 
which the witness gave to Siraj, appel- 
lant. On March 8, 1972, Siraj also redeem- 
ed his watch which he had pledged for 
Rs. 115/- with the witness on February 
28, 1972. The witness deducted that 


‘amount of Rs. 115/- from Rs. 1500/- which 


was the amount advanced by him to the 
accused Siraj under the document, 
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Ex. P-81 (a). The witness paid Rs. 385/- 
in cash to the appellant, and for the 
balance of Rs. 1,000/-, he telephoned to 
his elder brothers son, Mangilal, and 
directed the latter to pay Siraj, appellant 
Rs. 1,000/-. The witness told: Mangilal 
that the ene would be accompanied 
by Sheik Ebrahim, an empolyee of the 
witness. The accused and Sheik Ehraliim 
then went to the shop of Mangilal and the 
Jatter paid Rs. 1,000/- to Siraj, and in- 
formed the witness about this payment, 
on telephone. The appellant, accused 1 
and Sheikh Ibrahim then returned to the 
shop of the witness. Sheikh Ibrahim in- 
formed the witness that the money had 
been paid to Siraj. Both the accused 
then went away. The witness further 
identified the gold jewels which, accord- 
ing to him, were pledged with him by 
the appellant, and also stated how he had 
produced the same ate with the docu- 
ment executed by Siraj before the police 
at the instance of Siraj who was then in 
custody. He identified his signature on 
the Mahazar (Ex. P-81). 

11. Mr, Dutta has severely criticised 
the evidence of this witness on the ground 
that he is a licensed money-lender by pro- 
fession and maintains account-books. In 
spite of this, as admitted by the witness 
in cross-examination, he did not make 
any entry with regard to the payment of 
Rs. 1,000/- in his books, to the appellant. 
It is argued that it was, highly hazardous 
to accept the ipse dixit of such a witness 
who appeared to be a person of ques- 
tionable character, under the influence of 
the police, particularly when his evidence 
as against Altaf (accused 1) had not been 
accepted by both the Courts below. 


12. We find a good deal of force in 
this contention. We have gone through 
the evidence of the witness. It is to the 
effect that both Altaf and Siraj accused 
came together to him to pawn the jewels 
and raise loan on the security thereof. 
The witness is a licensed pawn-broker 
who was required to maintain proper ac- 
counts in regard to all the loan transac- 
tions entered into by him. But in this 
case, he did not make any entry in his 
account-books or anywhere else regarding 
the lending of Rs. 1,000/- on the securi 
of the ornaments to accused 2. Mangilal, 
also, did not make any entry in his ac- 
count-books or elsewhere regarding the 
- alleged payment of Rs. 1.000/- to the ap- 
pellant. 

18. In his examination at the trial, ac- 
cused 2 had denied that he had ever 
pledged these jewels with P. W. 29. After 
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comparing the signature of accused 2 on 
his statement recorded at the trial under 
Section 342, Code of Criminal Procedure, 
with those purporting to be his in dupli- 
cate on the pawn ticket-book (Ex. P-31 
(a) and Ex. P-81 (b)) the trial Judge doubt- 
ed if the signatures alleged to be of the 
appellant on these documents produced 
by the pawn-broker (P. W. 29) were of 
accused 2. He also noted that the pro- 
secution made no attempt to get these 
signatures on the documents (Ex. P-31 (a) 
and Ex. P-81 (b)) examined and compar- 
ed with the standard or admitted signa- 
tures of accused 2 by_a handwriting ex- 
pert. The trial Judge further suspected 
that the witness was a person who was 
frequently receivin, stolen property. 
This suspicion was based on the admis- 
sion wrung out from the witness in cross- 
examination that he had been previously 
involved in a number of cases by the 
police. The trial Judge further noticed 
that the account-books of the witness 
were not seized by the police. According 


-to P. W. 29, it was Raj Mul who used to 


make the entries in his pawn-book. This 
Raj Mul, who was the scribe of the en- 
tries in question was not examined by the 
prosecution. Sheikh Ibrahim, the em- 
ployee of the witness, who had allegedly 
accompained accused 2 to the shop of 
Mangilal, was also not examined by the 
prosecution. The trial Judge further 
noticed that the particulars of the jewels 
had not been noted anywhere in the docu- 
ments (Ex. P-31 (a) and Ex. P-81 (b)). 
He further noticed that before the 
olice, P. W. 29 had stated that 
e learnt about the identity of ac- 
cused 1 (Altaf) there and then from 
accused 2. In variance with it, at the trial 
P. W. 29 stated that he knew accused 1 
for several weeks prior to that date be- 
cause the father of accused 1 was his old 
customer. For these reasons, the trial 
Judge found it “impossible to accept the 
testimony of P. W. 29,” when he stated 
that accused 2 and accused 1 had come 
and pledged the gold articles with him 
on March 8, 1972 after the murder. 


14. Thus, in the circumstances of the 
case, when the oral testimony of P. W. 29 
in regard to the payment of Rs. 1,000/- 
as loan to the appellant on the security 
of the jewels, was not supported by any 
entry in his account-books, and his evi- 
dence was otherwise, not free from in- 
firmities, the opinion of the trial Judge to 
the effect that the witness was unreliable, 
could not be lightly ignored, much less 
could it be said to be manifestly errone- 
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ous or palpably wrong. It is well settled 
that if the view of the evidence taken by 
the trial court is reasonably possible, the 
High Court should not, as a rule of pru- 
dence, disturb the acquittal. We are 
therefore, of opinion that in the circum- 
stances of this particular case, the Hi 
Court was not justified in reversing the 
acquittal of the appellant. 


‘15. These, then, are the reasons in 
support of our Order, dated August 21, 
1980, by which we had allowed Sirajud- 
din’s appeal and acquitted him of the 
charge levelled against him. 


Appeal allowed. 
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R. S. SARKARIA AND P. S. 
KAILASAM, JJ. 
Thammanna, Appellant v. K. Veera 
Reddy and others, Respondents, 
Civil Appeal No. 1950 of 1979, D/- 
28-7-1980. 


Representation of the People Act (43 of 
1951), Section 116-C — Aggrieved person 
— Who is — Who can appeal against 
order dismissing election petition. 

Before a person is entitled to maintain 
an appeal under Section 116-C, all the 
conditions mentioned below, must be 
satisfied: 

(1) that the subject-matter of the ap- 
peal is a conclusive determination by the 
High Court of the rights with regard to 
all or any of the matters in controversy, 
between the parties in the election-peti- 
tion; 

(2) that the person seeking to appeal 
has been a party in. the election-petition, 
and 


(8) that he is a “person aggrieved”, that 
is, a party who has been adversely affect- 
ed by the determination. 


It is clear from the language, setting and 
scheme of the provisions in Secs. 109 to 
116, that they do not, either in terms, or, 
in principle, apply to appeals or the pro- 
cedure to be followed at the appellate 
stage before the Supreme Court. The 
principle that an Election Petition is a 
representative action on behalf of the 
whole body of electors in the con- 
stituency, has a very limited application 


‘*Election Petn. No. 8 of 1978, D/- 24-4- 
1979 (Andh Pra). 
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ACER. 
to the extent it has been incorporated in 
Sections 109 to 116 of the Act; and its- 
application cannot be extended to appeals 
under the Act. (Paras 15, 22, 28) 

In the elections held for the Andhra 
Pradesh Legislative Assembly in Febru- 
ary, 1978 respondents 1 to 4, 6, 7 and the 
appellant filed their nominations for 
Amarchinta Assembly Constituency. Poll- 
ing took place on February 25, 1978, 
and respondent 1, was declared elected 
on February 27, 1978. Respondent 7 filed 
an election petition in the High Court te 
get the election of the first respondent 
declared void on the ground that on the 
date of filing the nomination paper as 
well as on the date of the election, this 
respondent had subsisting contracts with 
the Government of Andhra Pradesh and, 
as such, he was under Section 9A of the 
Representation of the People Act (1950) 
disqualified to be chosen to fill the seat. 
All the candidates who had filed their 
nominations were joined in the Election- 
Petition as respondents, The appellant did 
not file any written statement. He did 
not lead any evidence; nor did he cross- 
examine the witnesses produced by res- 
pondent 1 or the Election-Petitioner. He 
did not participate even in the arguments. 
The appellant filed an appeal before the 
Supreme Court against the order of the 
High Court dismissing the election peti- 
tion. 

Held that the appellant took no inte- 
rest, whatever, in the controversy in the 
Election Petition which was confined 
only to the election-petitioner and res- 
pondent 1. Conditions 1 and 8 above men- 
tioned, the satisfaction of which was 
necessary to give locus standi to a person 
to file an appeal under Section 116-C, 
had not been fulfilled in the instant case. 
The appellant could not, by any reckon- 
ing, be said to be a “person aggrieved” 
by the decision of the High Court dis- 
missing the Election Petition. 

(Para 29) 
Cases Referred: Chronological Paras 
AIR 1976 SC 578 20 
AIR 1975 SC 2092 : (1975) 2 SCC 708 20 
AIR 1971 SC 3885: (1971) 1 SCR 863 7 
AIR 1963 SC 1566 :(1964) 2 SCR 538 


> 


AIR 1958 SC 687: 1959 SCR 583 7 


AIR 1958 SC 698: 1959 SCR 611 7 
(1956 11 Ele LR 278 (Mad) 7 


14 Ch D 458:42 LT 788, In Re 
Sidebotham I7 

Mr. Govindan Nair, Sr. Advocate (Mr. 
A. Subba Rao Advocate with him), for 
Appellant;:.Mr. P. P; Rai Sr. Advocate 
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(M/s. T. Ramachandran, K. Ramkumar 
and Venkataramani Advocates‘ with. him), 
for Respondent No. ‘1. 

KAILASAM, J.:— This appeal by Shri 
Thammanna is directed against a judg- 
ment, dated April 24, 1979 of the Hi 
Court of Andhra Pradesh, whereby the 
Election Petition filed by Shri V. Krishna 
Reddy, respondent 7 herein, against the 
returned candidate, Shri K. Veera Reddy 
(Respondent 1 herein) was dismissed. The 
material facts are these: 

-2. In the elections held for the Andhra 
Pradesh Legislative Assembly in Febru- 
ary, 1978 respondents 1 to 4, 6, 7 and the 
appellant filed their nominations for 
Amarchinta Assembly Constituency. 
Polling took place on February 
25, 1978, and Shri K. Veera Reddy, 
respondent 1, was declared elect- 
ed on February 27, 1978. He secured 
84727 votes while his nearest rival, res- 
pondent 2, got 29,419 votes. The appel- 
lant obtained 822 votes only. 


8. Shri V. Krishna Reddy, (Respon- 
dent 7 herein), being a voter for 198 
Amarchinta Assembly Constituency in 
Mahabunagar District filed an election 
petition in the High Court to get the 
election of the first respondent declared 
void on the ground that on the date of 
filing the nomination paper as well as on 
the date of the election, this respondent 
had subsisting contracts with the Govern- 
ment of Andhra Pradesh and, as such, he 
was under Section 9A of the Representa- 
tion of the People Act, 1950 (hereinafter 
referred to as the Act) disqualified to be 
chosen to fill the seat. All the candidates 
who had filed their nominations, were 
joined in the Election-Petition as respon- 
dents. The appellant was impleaded as 
original respondent 5. The Election-Peti- 
tion was contested by respondent 1, (K. 
Veera Reddy), only. The appellant (i. e. 
original Respondent 5) did not file any 
written statement. He did not lead any 
evidence, nor did he cross-examine the 
witnesses produced by respondent 1 or 
the Election-Petitioner. He did not par- 
ticipate even in the arguments. 

4, A preliminary objection has been 
raised by the learned counsel for res- 

ondent 1. It is submitted that Shri 

hammanna is not competent to main- 
tain this appeal, because he does not 
fulfil the character of a “person aggriev- 
ed” by the judgment of the High Court. 
It is emphasised that it was not necessary 
for the Election-Petitioner to join Shri 
Thammanna as a respondent because no 
-relief was claimed against him; that he 
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was impleaded as respondent 5 only as a 
matter of form, that he did not partici- 
Pate in the proceedings before the High 

ourt; nor joined issue with Respon- 
dent 1. It is pointed out that according 
to the judgment of the High Court, the 
contest was only between the Election- 
Petitioner and Respondent 1, while the 
original Respondents 2 to 7, including 
Thammanna, were proceeded against ex 
parte. In short, the objection is that since 
the appellant could not be said to a party 
adversely affected by the judgment of 
the High Court, he has no locus standi to 
prefer this appeal. 


5. In reply, Shri Govindan Nair, 
learned counsel for the appellant submits 
that Shri Thayamanna was not a mere 
pro forma respondent but was a person 
who was entitled to apply and join as a 
party under Section 86 (4) of the Act 
within fourteen days from the date of 
commencement of the trial and subject to 
any order as to security or costs. Such a 
person is- entitled under the law by 
virtue of his status as a party respondent 
to file an appeal against the decision of 
the High Court, if he feels aggrieved by 
the same. The very fact that the original 
respondent 5, has filed this appeal shows 
that he is a person aggrieved by the 
decision of the High Court, dismissing 
the Election-Petition. It is maintained 
that the mere fact that the appellant did 
not file any written statement or partici- 
pate actively in proceedings before the 
High Court, or that the Election-Peti- 
tioner has not joined him as a co-appel- 
lant is not sufficient to deny him the 
status of a “person aggrieved”, It is argu- 
ed that in an Election-Petition, the peti- 
tioner is not the dominus litis, but acts 
as a representative of the whole body of 
electors in the constituency, that is why 
an election petitioner cannot at his sweet 

ill abandon the election-petition or 
withdraw from it without complying with 
the procedure prescribed, and if he does 
so, in view of Sections 109 and 110 of the 
Act, the Court can allow another voter 
or respondent to continue the petition. 
According to the counsel, since an appeal 
is only a re-hearing of the original peti- 
tion any party to the original proceed- 
ings who feels aggrieved, is entitled, in 
accordance with the principle underlying 
Sections 108 and 109 of the Act, to file 
an appeal, even if the original Election- 
Petitioner neglects or abstains from doing 


so. 
€. Shri Nair further submits that the 


High Court has wrongly ‘stated that the -- 
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appellant (being original respondent 5) 
was also proceeded against ex parte, that, 
in fact, the appellant was present in the 
High Court on most of the dates of hear- 
ing, although he remained quiescent, 


7. In the alternative, it is submitted 
that if it is assumed that the appellant 
was proceeded against ex parte in the 
High Court, the final determination in 
the impugned judgment will be deemed 
to be in the nature of an ex parte decree 

ainst him. In that view of the matter, 
also, according to the learned counsel, 
the appellant has the necessary locus to 
maintain this appeal, against that ex 
parte determination, In support of his 
contentions, Shri Nair has referred to K. 
Kamaraja Nadar v. Kunju Thevar 1959 
SCR 588:(AIR 1958 SC 687); Inamati 
Mallappa Basappa v. Desai Basavaraj 
Avyappa, 1959 SCR 611:(AIR 1958 SC 

8); A. Sreenivasan v. Election Tribunal 
Madras, (1956) 11 Ele LR 278 (Mad) and 
Adi Phirozshah Gandhi v. H. M. Seervai, 
(1971) 1 SCR 863:(AIR 1971 SC 385). 


8. Before dealing with the con- 
tentions advanced on this  prelimin- 
ary point, let us have a look at 


the relevant provisions of the Act and 
the Code of Civil Procedure. Section 87 
S of the Act lays down that every 
Election-Petition shall be tried by the 
High Court, as nearly as may be, in ac 
cordance with the procedure applicable 
under the Code of Civil Procedure, 1908 
to the trial of suits. In other words, the 
provisions of the Code of Civil Procedure 
apply to the trial of an Election-Petition 
only where there is no express provision 
in the Act and there is no inconsistency 
with the Act. Section 98 indicates the 
categories of orders which the High 
Court may make at the conclusion of the 
trial of an election-petition, Such an 
order may be an order— 

“(a) dismissing the election petition; or 

(b) declaring the election of all or any 
of the returned candidates to be void; or 

e) declaring the election of all or any 
of the returned candidates to be void 


and the petitioner or any other candidate 


to have been duly elected.” 
9. Section 99 requires that the High 
Court shall at the time of making an 


order under Section 98, in the case where 
any charge of corrupt practice having 
been committed at the election is prov- 
ed, make a further order naming the per- 
son, or persons guilty of the corrupt prac- 
tice and also for paying costs. 
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10. Section 116A runs thus: 

“Notwithstanding anything contained in 
any other law for thé time being in force, 
an appeal shall lie to the Supreme Court 
on any question (whether of law or fact) 
from every order made by a High Court 
under Section 96 or Section 99,” 

IL - Sub-section (2) prescribes a period 
of thirty days limitation within which 
such an appeal is to be preferred. 

12. In the context, Section 116-C may 
also be seen. It reads as follows: 


“116-C (1) — Subject to the provisions 
of this Act and of the rules, if any, made 
thereunder, every appeal shall be heard 
and determined = e Supreme Court as 
nearly as may be in accordance with the 
procedure applicable to the hearing and 
determination of an appeal from any 
final order passed by a High Court in the 
exercise of its original civil jurisdiction; 
and all the provisions of the Code of 
Civil Procedure, 1908 and the Rules of 
the Court (including provisions as to the 
furnishing of nee and the execution 

o 


of any order of the Court) shall, so far as 
may be, apply in relation to such appeal.” 
13. It may be seen that although Sec- 


tion 116-A confers a right of appeal from 


- an “order” made under Section 96 or 99, 


and Section 116-C from “any final order” 
passed by the High Court in proceedings 
in an election-petition, neither of these 
two sections mentions or catalogues the 
person or persons who have a right of 
appeal against such orders. Barring the 
exceptional provision in Section 116-A, 
which marks a departure from the Code 
of Civil Procedure, Section 116-C is sub- 
stantially analogous to Section 96 (1) of 
the Code of Civil Procedure, 1898, which 
provides: 


“Save where otherwise expressly pro- 
vided in the body of this Code or by any 
other law for the time being in force, an 
appeal shall lie from every decree passed 
by any court exercising original jurisdic- 
tion to the Court authorized...... ” Tust 
as the term “decree” in Section 96 a of 
the Code means an adjudication which 
“conclusively determines all or any of 
the matters in controversy in the suit”, 
the expression “any final order” as used 
in Section 116-C of the Act còntemplates 
a conclusive determination of all or any 
of the matters in controversy in the elec- 
tion-petition between the parties. 

14. Clauses (a), (b) and (c) of S. 98 
illustrate such “final orders’ which have 
been made appealable under S. 116-C of 
the Act. In the instant case, the order 
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sought to be impeached in this appeal is 
of the category mentioned in Clause (a) 
of Section 98 of the Act. Section 98 also 
does not specifically mention as to who 
can appeal against the final orders men- 
tioned therein. 


15. Section 116-C of the Act makes 
the Code of Civil Procedure applicable 
to the hearing and determination of ap- 
peals filed under the Act. Since the sub- 
stance and principle embodied in Sec- 
tion 96 () of the Code is not inconsistent 


Thammanna v. K. 


with an in the Act, we may legiti- 
mately look for guidence to Section 96 (1) 
and other provisions of the Code and also 
the general principles which govern the 
right of appeal thereunder. This bein 
the position, the basic conditions an 
postulates which govern the right of ap- 
peal under Section 96 (1) of the Code 
will apply to an appeal under S. 116-C of 
the Act, also. As a general proposition, 
therefore, it may safely be stated that 
before a person is entitled to maintain an 
appeal under Section 116-C, all the con- 
gious mentioned below, must be satis- 

(1) that the subject-matter of the appeal 
is a conclusive determination e 
High Court of the rights with regard to 
all or any of the matters in controversy, 
between the parties in the election-peti- 
tion. 

(2) that the pesron seeking to appeal 
ue been a party in the election-petition, 
ans 


(3) that he is a “person aggrieved”, 
that is-party who has been adversely affect- 
ed by the determination. 

In the present case, these conditions, par- 
ticularly Nos. (1) and (8), have not been 
fulfilled, Before the High Court the ap- 
pellant did not, at any stage, join the 
contest, He did not file any written state- 
ment or affidavit. He did not engage any 
counsel. He did not cross-examine the 
witnesses produced by the Election-Peti-~ 
tioner and the contesting respondent 1. 
He did not appear in the witness box. He 
did not address any arguments. In short, 
he did nothing tangible to participate in 
the proceedings before the High Court. 


16. It was not obligatory for the Elec- 
tion-Petitioner to join the pelt as a 
respondent. There were no allegations or 
claims in the election-petition which 
would attract Section 82 of the Act. From 
that point of view, the appellant was not 
a necessary party to be impleaded. Of 
course, if the appellant had made on ap- 
plication within the time prescribed, in 


Veera Reddy 


complan with Section 86 (4) of the Act, 
the Court would have been bound to join 
him as a respondent. But the question 
of Section 86 (4) coming into play never 
arose as the Election-Petitioner had 
already impleaded the appellant as Res- 
pondent 5 in the election-petition. Even 
so, Respondent 5 did not join the con- 
troversy. He neither joined issue with the 
contesting respondent 1, nor did he do 
anything tangible to show that he had 
made a common cause with the Election- 
Petitioner against Respondent 1. In fact, 
the only parties between whom the 
matters in controversy were at issue, were 
at issue, were the Election-Petitioner and 
Respondent 1. The other respondents, in- 
cluding the appellant, did not participate 
or side with either contestant in that con- 
troversy. 

17. Although the meaning of the ex- 
pression “person aggrieved” may vary ac- 
cording to the context of the statute and 
the facts of the case, nevertheless, nor- 
mally, “a ‘person aggrieved’ must be a 
man who has suffered a legal grievance, a 
man against whom a decision has been 
pronounced which has wrongfully depriv- 
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ed him of something or wrongfully re- 
fused him something, or wrongfully af- 
fected his title to something.” (As Per 


James L. J. in Re Sidebothem, (1880) 14 
Ch D 458) referred to by this Court in 
Bar Council of Maharashtra v. M. V. 
Dabholkar (1975) 2 SCC 703:(AIR 1975 
SC 2092) and J. M. Desai v. Roshan 
Kumar, AIR 1976 SC 578 at p. 584. 

18. In the face of the stark facts of 
the case, detailed above, it is not possible 
to say that the appellant was aggrieved 
or prejudicially affected by the decision 
of the High Court, dismissing the elec- 
tion-petition, 

19. We are further unable to accept 
the wide argument, that since an election- 
petition is in the nature of a representa- 
tive action on behalf of the whole body 
of electors in the constituency, on neglect 
or failure of the election-petitioner to 
file an appeoa against the order of dis- 
missal of hi eoon Sarai any other 
elector, particularly who is a respondent 
in the election-petition, can, in yiew of 
Sections 109/110 of the Act, be substitut- 
ed for him for the purpose of filing 
and continuing the. appeal. It is true that 
an election-petition once filed cannot be 
abandoned or withdrawn by the peti- 


-tioner at his sweetwill. Section 109 pro- 


vides: 
“(1) An election petition may be with- 
drawn only by leave of the High Court. 
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_ (@) Where an application for with- 
drawal is made under sub-section (1) 
notice thereof fixing a date for the hear- 
ing of the application shall be given to 
all other poe to the petition and shall 
be published in the Official Gazette.” 
Section 110 provides the procedure 
for withdrawal of an election-petition. Its 


sub-section (2) mandates that: “no 
application for withdrawal shall be 
granted if, in the opinion of the High 


Court, such application has been induced 
by any bargain consideration which ought 
not to be allowed”, Sub-section (8) lays 
down that if the application for with- 
drawal is granted, the petitioner shall be 
ordered to pay the whole or part of the 
costs incurred by the respondent. It fur- 
ther requires that notice of withdrawal 
shall be published in the Official Gazette. 
Clause (c) of sub-section (8) is material. 
It provides. that any person who might 
himself have been a petitioner, may with- 
in fourteen days of such publication, 
apply to be substituted as petitioner in 
place of the party withdrawing, and on 
compliance with the conditions as to 
security, shall be entitled to be substitut- 
ed and continue the proceedings upon 
such terms as the High Court may deem 
fit. Section 111 provides for report of 
the withdrawal, by the High Court to 
the Election Commission, Section 112 (1) 
provides for abatement of election peti- 
tion on death of the sole petitioner. Sub- 
section (2) requires the fact of abatement 
to be published. Sub-section (8) entitles 
any person who might himself have been 
a petitioner to apply and be substituted 
in place of the deceased to continue the 
proceeding upon such terms as the High 
Court may think fit. Section 116 makes a 
similar provision on the death of a res- 
pondent. 


21. As pointed out in Bijayananda 
Patnaik v. Satrughna Sahu, (1964) 2 SCR 
638 at p. 545:(AIR 1963 SC 1566) the 
principle behind these provisions is that 
“an election petition is not a matter in 
which the only persons interested are 
candidates who strove against each other 
at the elections. The public of the con- 
stituency also is substantially interested 
in it, as an election is an essential part of 
the democratic process. That is why pro- 
vision is made in election law circum: 
scribing the right of the parties thereto to 
withdraw. Another reason for such provi- 
sion is that the citizens at large have an 
interest in seeing and they are justified in 
insisting: that all elections are fair and 
free and. not vitiated by corrupt or illegal 
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peace: That is why provision is made 
or substituting any elector who might 
have filed the petition in order to pre- 
serve the purity of elections.” 

22. But it is equally clear from the 
language, setting and scheme of the pro- 
visions in Sections. 109 to 116, that they 
do not, either in terms, or, in principle, 
apply to appeals or the procedure to be 
followed at the appellate stage before the 
Supreme Court, 

28. Firstly, these provisions are to be 
found in Chapter IV, under the main 
Caption: “Withdrawal and Abatement of 
Election Petitions’. Then, the provisions 
of these sections, also, repeatedly refer 
to the “withdrawal or abatement of elec- 
tion-petitions” and also to procedure in 
respect thereof before the ‘High Court’. 
The provisions relating to Appeals in 
Sections 116-A, 116-B and 116-C, have 
been included separately, in Chapter 
‘IV-A’, captioned; “Appeals”. 

24, Secondly, Section 116-C, as already 
noticed, enjoins upon the Supreme Court 
to hear and determine every appeal 
under this Act in accordance with the 
provisions of the Code of Civil Proce- 
dure and the Rules of the Court. No 
doubt, this is “subject to the provisions 
of the Act and the rules if any, made 
thereunder”. But this clause only means 
that the provisions of the Code and the 
Rules of the Court in hearing an appeal 
to this Court will apply except to the 
extent their application has been exclud- 
ed, expressly or by necessary implication 
by any provision of the Act. There is no 
provision in Chapter IV-A of the Act, 
analogous to Sections 109 to 116 of the 
Act ,which curtails, restricts or fetters an 
appellant’s right to withdraw an appeal. 
Nor is there any such provision in the 
Code or the Rules of this Court which 
does so. If the intention of the Legisla- 
ture was that the provisions of Secs. 109 
to 116 which apply to the withdrawal of 
election-petitions, should also govern the 
withdrawal of appeals, there was no 
difficulty in inserting similar provisions in 
Section 116-C or elsewhere in Chap- 
ter IV-A. i 

25. In this view we are fortified by 
the decision of this Court in Bijayananda 
Patnaik’s case (ibid). (AIR 1968 SC 1566). 
In that case the provisions of Ss. 116-A, 
109 to 116 of the Act, as they stood be- 
fore the Amendment of 1966, came up 
for consideration: The facts were that . 
one S filed an election petition against 
the appellant B who had been declared 
elected to the State Legislative Assembly. 


1981 


On the appellant, B’s application, the 
Tribunal dismissed the . petition ` under 
Section 90, (8), for non-compliance with 
the provisions of Section 82 of the Act. S 
went in appeal under Section 116-A to 


the High Court. Subsequently, S applied 
for withdrawal of the appeal but the 
h Court refused to permit withdrawal, 


Hi 
ho ding that it had to be guided by the 
principles of Sections 109 and 110 of the 
Act in considering the application for 
withdrawal. 

26. In appen by special leave, this 
Court held that S had an absolute right 
to withdraw the appeal and the High 
Court was bound to grant him permis- 
sion to do so. In this connection, the ob- 
servations made by Wanchoo J. (as he 
then was) speaking for the Court, at 
page 547 of the Report, are apposite and 
may be extracted: 


“When sub-section (2) says that the 
powers, jurisdiction and authority of the 
High Court is subject to the provisions 
of the Act, it means that the provision 
must be an express provision in the Act 
or such as arises by necessary implication 
from an express provision...... There is 
however, no express provision in Chap- 
ter IV-A dealing with appeals, which 


deals with the question of withdrawal of 
appeals under that Chapter. Nor do we 
think that Ss. 109 and 110 necessarily 


imply that an appeal also cannot be with- 
drawn as a matter of right, unless the 
rocedure laid down in those sections is 
ollowed. One reason for this view may 
at once be stated. The losing party is not 
bound to file an appeal and if he does 
not, nobody else has the right to do so. 
The object apparently is that the election 
petition, filed should, if any voter so de- 
sires be heard and decided. The sections 
ealing with substitution on death of the 
petitioner lead to that view: see Ss, 112- 
115. There is no such provision for ap- 
peals. It seems to us that if Parliament 
intended that the provisions of Ss. 109 
and 110 which deal with withdrawal of 
election petitions before a tribunal shall 
also apply to withdrawal of appeals be- 
fore the High Court under Chap. IV-A 
an express provision could have been 
easily made to that effect in S. 116-A by 
adding a suitable provision in the section 
that the provisions of Ss. 109 and 110 
would apply to withdrawal of appeals 
before the High Court as they apply to 
withdrawal of election petitions before 
the tribunal. In the absence of such a 
provision in Chap. IV-A, we lo not think 
that the High Court was right in import- 
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ing the principles of Ss.'109 and 110 in 
the matter of withdrawal of appeals be- 
fore the High Court. So far therefore as 
the question of withdrawal of appeals 
before the High Court under Chap. IV-A 
is concerned, it seems to us that the High 
Court has the same powers, jurisdiction 
and authority in the matter of withdrawal 
as it would have in the matter of with- 
drawal of an appeal from an original de- 
cree passed by a Civil Court within the 
local limits of its civil appellate jurisdic- 
tion without any limitation on such 
powers because of Ss. 109 and 110. The 
High Court thus has the same power, 
jnpdiction and authority and has to 
ollow the same procedure in the matter 
of withdrawal of appeals under S. 116-A 
as in the matter of an appeal from an 
original decree before it, and there is no 
warrant for importing any limitation in 
the matter on the analogy of Ss. 109 and 
110 of the Act, which expressly deal only 
with election petitions and not with ap- . 
peals under S. 116-A.” 


27. On the above reasoning, it was 
further held that the provisions regard- 
ing withdrawal applicable to ordinary 
Civil Appeals before the High Court are 
applicable, also, to appeals under Sec- 
tion 116-A. Under Order XXIII, Rule 1 
(1) of the Code of Civil Procedure, an 
appellant has the right to withdraw his 
appeal unconditionally; and if he is to 
make such application, the High Court 
has to grant it. 


28. If an appellant, who is an aggriev- 
ed person under Section 116-C of the Act, 
has got a right to withdraw or abandon 
his appeal unconditionally a fortiori, he 
has eve sight not to file an appeal 
against the dismissal of his Election Peti- 
tion, much less has any other respondent 
who never joined the contest in -the 
Election Petition, a right to file an ap- 
peal if the aggrieved party does not do 
so. In other words, the principle that an 
Election Petition is a representative ac- 
tion on behalf of the whole body of 
electors in the constituency, has a very 
limited application to the extent it has 
been incorporated in Sections 109 to 116 
of the Act, and its application cannot be 
extended to appeals under the Act. 


29. In the instant case, the appellant 
or any other elector did not make any 
application or complaint at the trial of 
the Election Petition in the High Court, 
that the election-petitioner has abandon- 
ed. the prosecution of the petition or 
withdrawn :from it and that the. applicant 
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be substituted for the election-petitioner 
to continue the proceedings under Sec- 
tion 110 (8) (c) of the Act. It will bear 
repetition that the appellant took no in- 
terest, whatever, in the controversy in the 
Election Petition which was confined 
only to the election-petitioner and res- 
pondent 1. Conditions 1 and 8, the satis- 
faction of which is necessary to give 
locus standi to a person to file an appeal 
under Section 116-C, have not been ful- 
filled in the instant case. The appellant 
cannot, by any reckoning, be said to be 
a ‘person aggrieved’ by the decision of 
the High Court, dismissing the Election 
Petition. ; 

30. We, therefore, allow this preli- 
minary objection, and on that ground, 
dismiss this appeal with costs. 

Appeal dismissed. 


AIR 1981 SUPREME COURT 122 
(From: Allahabad) 

Y. V. CHANDRACHUD, C. J., V. D. 

TULZAPURKAR AND A. P. SEN, JJ. 


Smt. J. Tiwari, Appellant v. Smt. Jawala 
Devi Vidya Mandir and others, Respon- 
dents. 

Civil Appeals Nos. 1594-1595 of 1969, 
D/-10-1-1978. 

Specific Relief Act (47 of 1968), S. 34 
— Educational institution registered 
under Societies Registration Act (1860) 
— Termination of principal — Termina- 
tion though unlawful, principal entitled 
only to decree for damages and not to a 
declaration of continuing in ‘service. 

Rights and obligations of an employee 
of a private institution are governed by 
the terms of the contract entered into be- 
tween the parties. Where under those 
terms the principal’s services were liable 
to be terminated on three months’ notice, 
all that he would be entitled to, even if 
the dismissal is wrongful, is a decree for 
damages and not an order of reinstate- 
ment or declaration that notwithstanding 
the termination of his services he con- 
tinued to be in service. (Para 5) 


The regulations of the University or 
the provisions of the Education Code 
framed by the State Government may be 
applicable to the institution which is re- 
gistered under the Societies Registration 
Act (1860). And if the provisions thereof 
are violated by it, the University may be 
entitled to disaffiliate the institution and 
the Government may perhaps be entitled 
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to withdraw the educational grant pay- 
able to the institution. That does not, 
however, mean that the institution is a 
public or a statutory body. F. A. No, 823 
of 1961, D/- 17-5-1966 (All), Affirmed; 
AIR 1976 SC 888, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 SC 888: (1976) 2 SCR 1006 5 


CHANDRACHUD, C. J.:— The ap- 
pellant, Smt. J. Tiwari, was appointed as 
the Head Mistress of the Jwala Devi 
Vidya Mandir, Kanpur (respondent 1 
herein), which is a Society registered 
under the Societies Registration Act of 
1860. In 1949, the school was raised to 
the status of an Intermediate College, 
whereupon the appellant became its Prin- 
cipal. On December’21, 1951 the Work- 
ing Committee of the Higher Secondary 
Section of the Society passed a resolution 
suspending the appellant. On January 18, 
1952 a chargesheet was served upon the 
een and on the very next day she 
iled a suit in the court of the Munsif, 
challenging her suspension as void and 
inoperative. In May 1957 the High Court 
of Allahabad withdrew that suit for trial 
to itself and thereupon the suit was num- 
bered as 2 of 1957. By a judgment dated 


April 2, 1958 a learned single Judge of ` 


the High Court decreed the suit, hold- 
ing that the Committee which passed the 
resolution of suspension was not properly 
constituted and therefore it had no juris- 
diction to suspend the appellant. Both 
the parties filed appeals against that judg- 
ment but those appeals were dismissed 
by a Division Bench of the High Court 
on April 17, 1962. 

2. On May 24, 1958 the Executive 
Committee of the Society passed a re- 
solution terminating the appellant’s ser- 
vices with retorspective effect from the 
date of suspension. On August 28, 1958 
the appellant filed suit No. 42 of 1959 
asking for a declaration that she continu- 
ed in the service of respondent 1 and for 
setting aside the order terminating her 
services. The appellant claimed in her 
suit a decree in the sum of Rs. 87,657.40 
by way of salary. 

3. The suit was partly decreed by the. 
learned 2nd Civil Judge, Kanpur, who 
upheld the appellant’s contention that 
the termination of her services was bad 
and ineffective. The learned Judge pass- 
ed a decree in her favour in the sum of 
Rs. 15,250/- as arrears of pay for a period 
of three’ years from August 1, 1955 to 
July 31, 1958 with interest at 3% per 
annum and in a further sum of Rs. 465.51 
as compensation in respect of her con- 
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tribution towards the Provident Fund. 
Both the parties filed appeals against the 
judgment of the trial court. First Appeal 
No. 323 of 1961 was filed by the College 
while First Appeal No. 382 of 1961 was 
filed by the appellant. A Division Bench 
of the High Court on May 17, 1966 partly 
allowed the former appeal and dismissed 
the latter appeal wholly. The High Court 
has taken the view that though the ap- 
pellant’s dismissal was wrongful, she 
was entitled to a decree for damages only 
and not to a declaration that she still 
continued to be in the service of respon- 
dent 1 and to a consequent order of re- 
instatement. The High Court upheld the 
money decree passed by the trial Court 
but it did so on the ground that the 
amount awarded by the trial court to the 
appellant by way of arrears of salary 
could justifiably be granted to her by 
way of damages. The High Court has 
granted to the appellant a certificate to 
appeal to this Court under Art. 182 (1) 
(a) and (b) of the Constitution. 

4. We are unable to accept the con- 
tention strenuously advanced before us 
by the appellant’s learned counsel that 
respondent 1 is a public body or a statu- 
tory authority and therefore the appellant 
would be entitled to obtain a declaration 
that she continued to be in the service 
of respondent 1 since the order terminat- 
ing her services has been found to be un- 
lawful. The regulations of the University 
or the provisions of the Education Code 
framed. iy the State Government may be 
applicable to respondent 1 and if the pro- 
visions thereof are violated by respon- 
dent 1, the University may be entitled to 
disaffiliate the institution and the Gov- 
ernment may perhaps be entitled to with- 
draw the educational grant payable to 
the institution. That does not, however, 
mean that respondent I is a public ora 
statutory body. Respondent 1 is a private 
institution which is registered under the 
Societies Registration Act 1860. It was 
established by one Nand Lal, a retired 
Deputy Collector, who named it after 
his wite Smt. Jwala Devi. The Society 
was established for the purpose of 
managing the institution. 

5. Exhibit 1 is an agreement dated 
January 1, 1953 between the appellant 
and respondent 1. Clause 10 of that 
agreement reads thus: 

“When the Principal/Head Master/ 
Head Mistress has been confirmed, 
neither the Principal/Head Master/Head 
Mistress nor the committee, subject to 
the provision of Clause 7, shall terminate 
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this agreement except by giving to the 
other three calendar months’ notice in 
writing to take effect from the eighth day 
of the succeeding month, or by paying to 
the other a sum equivalent to three times 
the monthly_salary which the Principal 
Head Master/Head Mistress is then earn- 
mg . 

Clause 7 which is referred to in Cl. 10 
confers power on the Committee of the 
institution to dismiss the Principal or the 
Head Mistress on the ground of insubor- 
dination, deliberate neglect of duty, 
serious misconduct and the commission 
of an act which constitutes a criminal 
offence. It may be assumed for the pur- 
pose of argument that the resolution 
dated May 24, 1958 which was passed by 
the Executive Committee of respondent 1 
terminating the service of the appellant 
is unlawful for want of three calendar 
months’ notice as provided in Cl. 10 of 
the agreement. By the second paragraph 
of Clause 10, which it is unnecessary to 
extract fully, it is provided that before 
giving a notice of termination to the 
Principal, the Society should consult the 
Inspectress of Schools, should give full 
reasons for discharging the Principal and 
that the notice of termination “should 
only be valid” if the Inspectress approves 
of it. We may further assume that since 
this procedure was not followed by the 
Society, the order of terminating the ap- 
pellant’s services is unlawful. But the ap- 
pellant is an employer of a private in- 
stitution and their mutual rights and ob- 
ligations are governed by the terms of the 
contract, Exhibit 1, which was entered 
into by them in 1953. Since under those 
terms the appellant’s services were liable: 
to be terminated on three month’s notice, 
all that she would be entitled to, even if 
the dismissal is wrongful, is a decree for 
damages and not an order of reinstate- 
ment or declaration that notwithstanding 
the termination of her services she con- 
tinued to be in service. The judgment of 
this Court in Executive Committee of 
Vaish Degree College, Shamli v. Lakshmi 
Narain (1976) 2 SCR 1006: (AIR 1976 SC 
888) is a direct authority for this con- 
clusion. 


6. The trial court was justified in 
passing a decree for three years’ arrears 
of salary in favour of the a pellant be- 
cause in the earlier suit filed by her for 
challenging the order of suspension, it 
was held that the order was without 
jurisdiction. Since the order of termina- 
tion of the appellant’s services was pass- 
ed in May 1958 only, she had to be deem- 
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ed to be in the service of the respon- 
dent 1 until then. That is the conjoint 
effect of the invalidity of the order of 
suspension and the absence of any order 
of termination. The appellant claimed 
arrears of salary for a period of six years 
covered by the period of suspension from 
1952 till 1958, but her claim was within 
limitation only for a period of three years 
before the institution of the suit. The 
claim from 1952 to 1955 was obviously 
barred by limitation and could not be 
allowed in her favour. 


7. The High Court has treated the 
claim for three years’ arrears of salary as 
being payable to the appellant on ac- 
count of damages. But that is not a right 
approach to the problem. The appellant 
is entitled to three years’ arrears of salary 
for the period of suspension since the 
order of suspension was without jurisdic- 
tion and until May 1958 no order of ter- 
mination of her service was passed by the 
Society. In addition to the arrears of 
three years’ salary, the appellant would 
be entitled to three months’ salary as 
provided for by Clause 10 of the agree- 
ment. i 

8. We would like to add that even if 
the appellant could be held to be entitled 
to a declaration that she continued to be 
in the service of respondent 1, this is not 
a proper case in which such a declaration 
should be granted to her. The appellant’s 
claim according to her counsel 
amount to over Rs. 2 lakhs. The appel- 
lant has admitted in her evidence that 
she did not make any attempt to miti- 
gate the damages by trying to obtain an 
alternative employment during the last 
20 years. The difficulty of obtaining em- 
poy is an argument which cannot 

e permitted to a person who, on her 
own showing, has made no effort to ob- 
tain any employment. 


9. In the result we affirm the judg- 
ment of the High Court except with the 
modification that in addition to the sum 
awarded to the appellant by the High 
Court she would be entitled to a further 
sum equivalent to three months’ salary. 


16. There will be no order to costs. 
Appeal dismissed. 


New Satgram Engg. Works v. Union of India 


would. 
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Civil Appeals Nos. 1331 of 1979 and 426 
of 1980, D/- 14-8-1980. 


New Satgram Engineering Works and 
another, Appellants v, Union of India and 
others, Respondents, 


(A) Constitution of India, Article 226 
= Coal Mines (Nationalisation) Act (26 
of 1973), Section 2 (h) (vi), (vii) and (xi) 
— Dispute whether a particular property 
vests or not is a civil dispute — Must be 
resolved by a suit — Question whether 
a workshop or director’s Bungalow were 
or were not “mine” — High Court held 
was right in declining to decide under 
Article 226, 


The Coal Mines (Nationalisation) Act, 
1873 contains no provision for determin- 
ing the question whether a particular 
asset falls within the definition of 
“mine” as defined in Section 2 (h) of the 
Act or not. Parliament by an enlarged 
definition of mine as contained in Sec- 
tion 2 (h) of the Act has indicated the 
nature of the properties that vest, and 
the question whether a particular asset 
is taken within the sweep of Section 2 (h) 
depends on whether it answers the des- 
cription given therein. Where there is 
a dispute as to whether a particular pro- 
perty vests or not, the dispute undoubted- 
ly is a civil dispute and must, therefore, 
be resolved by a suit, 

(Paras 13, 16} 

There is a difference in the language 
used in Section 2 (h) (vii) and (xi). Sub- 
clause (vii) uses the words “in or adjacent 
to a mine” and “used substantially” for 
the purpose of the mine or a number of 
mines under the same management, in 


relation to workshops. The use of the 
word “and” makes both the conditions 
conjunctive. Sub-clause (xi) uses the 


word “if solely used” for the location of 
the management, sale or liaision offices, 
or for the residence of officers and staff, 
of the mine, in relation to lands and 
buildings. The difference in language 
between the two expressions “used sub- 
stantially” and “solely used” is obvious. 

f (Para 15) 


16-4-1979 
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The question in such‘ cases will always 
be whether the workshop jis. “located in, 
or adjacent to a mine”, and was “used 
substantially for the ‘purposes of the 
mine under the same management”, 
These are but essentially -questions of 
fact to be determined according to the 
facts and circumstances of each particular 
ease. When the facts themselves are 
seriously controverted, the High Court 
will not decide the dispute in proceedings 
under Article 226, (Para 17) 


‘The question whether the workshop 
called the engineering unit was “situate 
in, or adjacent to”, the coal mine and 
was “substantially” used for purposes of 
the mine as well as the question whether 
the Technical Director’s Bungalow and 
the Guest House were “solely” used for 
the residence of officers and staff of the 
mine and, therefore, fall within the defi- 
nition of “mine” as contained in Sec- 
tion 2 (h) of the Nationalisation Act, held 
could not be decided in proceedings under 
Article 226 of the Constitution and the 
High Court was justified in observing 


that the dispute relating to the properti- 


_ es in question raised a “serious question 
of title’ and that the parties should get 
their rights adjudicated upon in a civil 
Court. (Paras 17, 23) 


.(8) Coal Mines (Nationalisation) Act 
(26 of 1973), Sections 18 (2), 19 (3), (4) 
— Power of Central Government to re- 
ceive money due to coal mine and to 
discharge liabilities — Scope — Power 
extends to receive sale proceeds of coal 
effected before appointed day and- dues 
from Coal Board outstanding before the 
appointed day. 


‘The Central Government held: was ex- 
clusively entitled to receive the dues 
representing the sale of coal and coal 
products effected at any time before the 
appointed day and outstanding imme- 
diately before said date, and dues from 
the Coal Board established under S. 4 of 
the Coal Mines (Conservation, Safety and 
Development) Act, 1952 with respect to 
any period before the appointed day and to 
utilise the same in discharge of the lia- 
bilities of the coal mine which could not 
be discharged by. the appointed day. 


(Paras 28, 29). 


‘Sub-sections (8) and (4) of Section 19 
scheme and 


are part of an integrated ` 
must be read along with sub-section (2) 
of Section 18 and the provisions of Chap- 
ter VI which provides for the computa- 
tion of the amount of compensation and 


other amounts payable te the erstwhile” 
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owner of coal. mines, and for. matters 
connected therewith or incidental there- 
to. (Para 31) 
‘It is plain on a reading of the provisions 
under Chapter VI that unless the 
requirements of Section 19 are fulfilled 
there can be no ascertainment of “such 
amount as may become due” to the 
owner of a coal mine, in relation to the 
period during which the management of 
the coal mine remained vested in the 
Central Government, as required under 
sub-section (2) of Section 18. Any other 
construction would render sub-section (2) 
of Section 18 entirely otiose, (Para 35) 
The amounts collected on behalf of 
the erstwhile owners of coal mines, res 
present the money of such owners with- 
out distinction, and whether they were 
sale proceeds of coal or realisations from 
debtors, the amounts were liable to be 
spent not only in the discharge of liabi- 
lities of the coal mine which could not 
be discharged by the appointed day, but 
also were liable to be spent for the pur- 
pose of management, All the rights and 
liabilities: arise from the provisions of 
the Acts, and the net balance in relation 
to the management period, means the 
difference between authorised collections 
and legitimate liabilities of the erstwhile 
owners, It is necessarily this balance 
which “become due in relation to the 
period during which the management of 
the coal mine remained vested in the 
Central Government”? within the mean- 
ing of sub-section (2) of Section 18. 
(Para 35) 
Such being the scheme, there is no 
question of the owner of a coal mine, 
who is divested of his right, title and in- 
terest- under sub-section (1) of Section 3 
to realise from the Central Government 
any amount due to a coal mine, which 
remained to be realised until the speci- 
fied date, i, e, June 30, 1975. All that 
he is entitled to under sub-section (5) of 
Section 19 is that he should be furnished 
with a copy of each statement of accounis 
prepared under Section 19, to its being 
audited under sub-section (6) and to the 
audit being conducted in such manner as 
the Central Government may direct under 
sub-section (7). and to the payment under 
sub-section (1) of Section 26 of the ba- 
lance, if any, out of the total amount of 
money credited to the account of a coal 
mine after all the liabilities have been 
discharged, - (Paras 38, 40) 
(C) Coal Mines (Nationalisation) Act 
(26 of 1973), Section 19 (3), (4) — Powers 
of Central Government to receive money 
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and discharge liability extend only up to 
specified day. 

The powers of the Central Government 
under sub-sections (3) and (4) of Sec- 
tion 19 of the Act extend only up to the 
specified date, that is, up to June 30, 
1975. There is no duty cast on the Cent- 
ral Government to make realisations of 
anv money due to a coal mine if it per- 
tains to a period prior to the appointed 
day, and to discharge the liabilities of 
the coal mine beyond the specified date, 
that is, June 30, 1975. (Para 42) 

After the specified date, i.e., June 30, 
. 1975, the erstwhile owners of coal mines 
would have to meet all their liabilities 
which could not be discharged before the 
appointed day. It must result in the in- 
evitable consequence, as a necessary cor- 
rollary that any amount which could not 
be realised by the Central Government 
until the specified date, would be realis- 
able by them directly in order to meet 
their pre-existing liabilities, (Para 48) 


(D) Coal Mines (Nationalisation) Act 
(26 of 1973), Section 19 (3) (4) — Coal 
Mines (Conservation and Safety) Act 


(1952), Section 4 — Subsidy receivable 
from Coal Board established under, with 
respect to period before appointed day — 
Can be utilised for discharge of liabilities. 


ATR 1980 SC 1858, Rel, on. (Para 49) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1858 49 


Mr, M. C. Bhandare, Sr. Advocate (M/s. 
A, C. Gulati, G, S Chatterjee and B. B. 
Sawhney Advocates with him) for Ap- 
pellants in C. A. No. 1331 of 1979 and 
for Respondents in C. A. No, 426 of 1980. 
Mr. Lal Narain Sinha, Attorney General 
(Miss A. Subhashini Advocate with him). 
For Appellants in C. A. No, 426 of 1980, 
and Respondents in C. A. No. 1331: of 
1979. 

_ SEN, J.:— These appeals by special 

leave from a judgment of the Delhi High 
Court, involve interpretation of Sec, 2 (h) 
of the Coal Mines (Nationalisation) Act, 
1973, as amended by the Coal Mines 
Nationalisation Laws (Amendment) Act, 
1978, as well as of sub-section (2) of Sec- 
tion 18 read with sub-sections (3) and (4) 
of Section 19 of the Act. 

2. The importance of this case in its 
legal aspect consists in the question as 
to whether the Central Government has 
the power under sub-section (3) of Sec- 
tion 19 of the Act to receive up to the 
specified date, i e, June 30. 1975, any 
money due to a coal mine notwithstand- 
ing that the realisation pertains to a 
period prior to that date, even though 
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such amounts may not be the “curren? 
assets”, by reason of Explanation to Sec- 
tion 2 (h) (xii), and to apply such reali- 
sations under sub-section (4) thereof to 
discharge the liabilities of such coal mine 
which could not be discharged by tha 
appointed day, i. e, May 1, 1973. 

3. The facts of the case are as fol- 
lows :— 

Messrs Shethia Mining & Manufactur- 
ing Corporation, Calcutta apparently 
owned three non-coking coal mines, two 
in the State of West Bengal viz., New 
Satgram and New Jamuria coal mines, 
and one in the State of Maharashtra viz., 
New Majri coal mine, The concern also 
owned a workshop called the New Sat- 
gram Engineering Works, in short, “En- 
gineering Unit”, built on a plot adjacent 
to the New Satgram coal mine in 1964. 
Outside the mining’ area, but adjacent to 
it, it had constructed a building known 
as the Technical Directors Bungalow 
built somewhere in 1957-58. In or about 
1960-61, it had constructed another build- 
ing on the same plot of land, namely, the 
Guest House used for the residence of 
officers and staff of the mines, 

4. The management of the aforesaid 
coal mines was first taken over under 
the Coal Mines (Taking over of Manage- 
ment) Ordinance, 1973 pending nationa- 
lisation of such mines and vested in the 
Central Government from the appointed 
day i. e., January 31, 1973. The ordina- 
nce was replaced by the Coal Mines 
(Taking over of Management) Act, 1973, 
hereinafter referred to as the ‘“Manage- 
ment Act’. Thereafter, Parliament 
enacted the Coal Mines (Nationalisation) 
Act, 1973, hereinafter referred to as the 
‘Nationalisation Act’. providing for the 
acquisition and transfer of the rights, 
title and interest of the owners in re- 
spect of the coal mines specified in the 
Schedule with a view fo re-organising 
and reconstructing such coal mines so as 
to ensure the rational, co-ordinated and 
scientific development and utilisation of 
coal resources consistent with the grow- 
ing requirements of the country. 

5. The Nationalisation Act provides by 
sub-section (1) of Section 3 that the right, 
title and interest of the owners in rela- 
tion to the coal mines specified in the 
schedule shall stand transferred to, and 
vest absolutely in, the Central Govern- 
ment free from all incumbrances with 
effect from the appointed day, i. e., May 
1, 1973. The mines in question were 
nationalised and have been mentioned 
at serial Nos. 383. 577 and 601 in the 
Schedule, The right, title and interest 
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of Messrs Shethia Mining & Manufactur- 
ing Corporation consequently vested in 
the Central Government and subse- 
quently by a notification in the Govern- 
ment Company, i, e, the Coal (India) 
Ltd. 


6. The management of the New Satgram 
Engineering Works tried at first, to 
challenge the validity of the Coal Mines 
(Taking Over of Management) Ordinance, 
1973 by a petition in this Court under 
Article 32 of the Constitution being 
Writ Petition No. 81 of 1973. On Februa- 
ry 12, 1973, they obtained rule nisi and 
an interim order restraining the taking 
over of the Engineering Unit. On May, 
4, 1973 the Court made the stay absolute, 
Between the making of the two orders, 
the Coal Mines (Taking over of Manage- 
ment) Act, 1973, was enacted on March 
31, 1973, with retrospective effect from 
January 30, 1973. On May 17; 1973, the 
Central Government took over possession 


of the Technical Director’s Bungalow 
and the Guest House, 
7. On May 30, 1973, the Coal Mines 


(Nationalisation) Act, 1973 was enacted 
and came into force with retrospective 
effect from May 1, 1973. On August 30, 
1973 the Management filed another peti- 
tion under Article 32 of the Constitution 
being Writ Petition No, 1673 of 1973 
challenging the validity of the Act. On 
September 19, 1973, the Court issued rule 
nisi and am ad interim order in terms of 
the earlier order, 


8. On August 10, 1975 the Management 
Act and the Nationalisation Act were both 
placed in the Ninth Sehedule, by the 
Constitution (Thirtyninth Amendment}. 
Act being items Nos, 98 and 99 thereof, 
On April 1, 1976 the petitioners withdrew 
their Writ Petitions Nos, 81 and 1673 of 
1973: two days after, í, e, on April 3, 1976 
they presented a petition under Art. 226 
of the Constitution before the Delhi High 
Court being Writ Petition No. 489, which 
has given rise to these appeals, 


9. It is not unworthy of mention here 
that the main relief, if not the only sub= 
stantial relief, sought by the petitioners 
in their petition under Article 226 of the 
Constitution, was for the issue of a writ 
or direction in the nature of Mandamus 
in regard to the New Satgram Engineer- 
ing Works, but it appears that at the, 
hearing in the High Courf the submis- 
sions ranged over a much wider field, 
The petitioners alleged that until April 
30, 1973, i. e., prior to the appointed day, 
Messrs Shethia Mining & Manufacturing 
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Corporation were the owners of the two 
coal mines i. e, New Satgram and New 
Majri, and as on that day, the outstand- 
ing dues from sundry debtors were 
Rs, 68.74 laes, further that from January 
31, 1973, to April 30, 1973 i, e, during 
the period of management, the Central 
Government had despatched coal from 
the aforesaid two mines worth Rs, 53.22 
lacs and that a sum of Rs. 7,28,342.45 
was still outstanding as on April 30, 
1973, towards subsidy receivable from 
the erstwhile Coal Board established 
under Section 4 of the Coal Mines (Con- 
servation and Safety) Act, 1952 on ac~ 
count of hard-rock mining and stowing: 
operations, It was also asserted that bet- 
ween the years 1962 and 1967 the peti- 
tioners had advanced a sum of Rupees 
2,51,597.24 to the Eastern Railways for 
the construction of a railway siding, but 
the project having been abandoned on 
January 18, 1973 the amount had become 
due, although no such claim was made 
in the writ petition. 


10. The High Court partly allowed the 
writ petition. It declined to go into the 
question as to whether the Engineering 
Unit, together with Shethia Bhavan and 
all its assets ete, the Technical Director's 
Bungalow and the Guest House, were or 
were not covered by the definition of 
*mine’ in Section 2 (h) (vi), (vii) and (xi) 
of the Nationalisation Act, but declared 
that the subsidy amounting to “Rupees 
¥,28,342.54 receivable from. the erstwhile 
Coal Board and outstanding as on May 1, 
1973, did not vest in the Central Govern- 
ment under sub-section (1) of Section 3° 
being impressed with trust. It further 
held that any amount which could not 
be realised until June 30, 1975, i, e, the 
specified date, under sub-section (3) of 
Section 19 of the Act, would be realisa- 
ble by the erstwhile owners of the coal 
mines, As regards the amount of Rupees 
2,51,599,74 advanced by the petitioners to 
the Eastern Railways for construction of 
a railway siding, it held that no such 
elaim having been made in the writ 
petition, they cannot be permitted ta 
raise it, 

11. In these appeals, three questions 
arise; (1) whether the High Court having 
held that there was no special machinery 
provided in the Act for determining the 
question whether a particular asset fell 
within the definition of ‘mine’ contained 
in Section 2 (h) of the Act, it ought to 
have, on the facts and circumstances of 
the present ease, decided the said ques- 
tion in the exercise of its jurisdiction 
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under Article 226 of the’ Constitution? 
(2) Whether on a true construction of 
sub-section (3) of Section 19 of the Act, 
the Central Government was entitled, to 
the exclusion of all other persons, to re- 
ceive up to the specified date, any money 
due to the coal mines in question, realised 
after the appointed day, i, e., May 1, 1973, 
notwithstanding that the realisation per- 
tained to a period prior to that day, and 
under sub-section (4) thereof to discharge 
the liabilities of the coal mines which 
could not be discharged by the appointed 
day, from out of such realisation up to 
the specified date, i e., June 30, 1975? If 
that be so, whether any amount which 
could not be realised until the specified 
date, i, e., June 30, 1975, would be reali- 
_ sable by the erstwhile coal mine owners 
directly? (3) Whether the amount of 
subsidy receivable from the coal Board 
established under Section 4 of the Coal 
Mines (Conservation and Safety) Acfé, 
1952 with respect to any period before 
the appointed day did not fall within 
the purview of the definition of ‘mine’ 
contained in Section 2 (h) (xii), being 
excluded from the expression ‘current 
assets’ by reason of the Explanation 
thereto. 


12, It will be convenient {n the first 
instance to deal with the first point which 
involves a mixed question of law and 
fact. The facts have still to be investigat- 
ed but the parties seek a declaration of 
the law in the light of which the issues 
may be determined, 


13. The Coal Mines (Nationalisation) 

ct, 1973, contains no provision for deter- 
mining the question whether a particular 
asset falls within the defenition of 
‘mine’ as defined in Section 2 (h) of the 
Act or not, 

14, In the Nationalisation Act, ‘mine’ in 
Section 2 (h) is defined, except what is 
immaterial, in the following terms s 

“2. Definitions:— In this Act, unless 
the context otherwise requires, 

XX xx xx xX 

(hj ‘mine’ means any excavation 

where any operation for the purpose of 
. searching for or obtaining minerals has 
been or is being carried on, and- includes 

(vi) all lands, buildings, works, adits, 
Jevels, Planes, machinery and equipments, 
instruments, stores, vehicles, railways, 
tramways and sidings in, or adjacent to 
a mine and used for-the purposes of the 
mine; 

(vii) 


(including _build-. 
ings, 


stores, 


all workshops 
machinery, | instruments, 
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equipment of such workshops and tha 

lands on which such workshops stand), 

in, or adjacent to, a mine and used sub- 

stantially for the purposes of the mine 

or a number of mines under the same 

management; 
XX XX XxX XX 


(xi) all lands and buildings other than 
those referred to in sub-clause (x), whe- 
rever situated, if solely used for the 
location of the management, sale or 
liaision offices, or for the residence of 
officers and staff, of the mine: ; 

(xii) all other fixed assets, movable 
and immovable, belonging to the owner 
of a mine, wherever situate, and current 
assets, belonging to a mine, whether with- 
in its premises or outside, 

Explanation:— The expression ‘current 
assets’ does not include :— 


(a) dues representing the sale of coal 
and coal products effected at any time 
before the appointed day and  outstand- 
ing immediately before the said day; 

(b) dues from the Coal Board, establi- 
shed under Section 4 of the Coal Mines 
(Conservation, Safety and Development) 
Act, 1952, prior to the repeal of the said 
Act with respect to any period before 
the appointed day; 

{c) dues from sundry debtors, loans 
and advances to other parties and invest- 
ments, not being investments in the 
coal mines;” 

15, It will be seen that there is a dif. 
ference in the language used in Sec- 
tion 2 (h) (vii) and (xi), Sub-clause (vii) 
uses the words “in, or adjacent to, a 
mine” and “used substantially” for the 
purposes of the mine or a number of 
mines under the same management, in 
relation to worshops. The use of tha 
word ‘and’ makes both the conditions 
conjunctive, Sub-clause (xi) uses the 
words “if solely used” for the location 
of the management, sale or liaision offices, 
or for the residence of officers and staff, 
of the mine, in relation to lands and 
buildings, The difference in language 
between the two expressions “used sub- 
stantially” and “solely used” is obvious, 
It is, therefore, possible to contend that 
lands and buildings appurtenant to a 
coal mine, if not exclusively used for 
purposes of the colliery business, would 
not come within the definition of mine . 
in Section 2 (h), i e, it would depend . 
upon the nature of user, and that the 
crucial date is the date of vesting. We 
are inclined to think that the distinction 


though apparent may not be real in the 
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facts and circumstances of a particular 
case. A workshop or a building con- 
structed initially for the purpose of a 
coal mine cannot by its being diverted to 
other purposes cease to belong to the 
mine. What is of the essence is whether 
the workshop or the building originally 
formed a part and parcel of the coal 
mine, The subsequent user may not, in 
our opinion, be very material. To illus- 
trate, a workshop which has come into 
existence for and because of the mine 
but which also comes to be used for pur- 
poses other than ofthe mine does not on 
that account alone cease to be a work- 
shop used substantially for the purposes 
of the mine. Again, a building which is 
constructed to locate the management 
offices of the mine but which is used to 
accommodate some other concern 
because of the availability of space does 
not on that account alone cease to be 
solely used for locating the management 
offices of the mine, 


16, By reason of sub-s. (1) of S. 3 of the 
Act the right, title and interest of the 
owners in relation to the coal mines 
specified in the Schedule stand transfer- 
red to, and vest absolutely in the Cen- 
tral Government free from all incum- 
brances, Parliament instead of providing 
that the word ‘mine’ shall have the 
meaning assigned to it in the Mines Act 
1952 has given an enlarged definition of 
‘mine’ in S. 2 (h) so that not merely the 
colliery but everything connected with 
the mining industry should vest in the 
Central Government, ie, not only that 
part of the industry which consisted of 
raising, winning and getting coal but also 
that part of it which consisted in the sale 
of coal and its supply to customers both 
of which are a part of an integrated acti- 
vity. This is manifested by sub-cls. (i) to 
(xii) of clause (h) of Section 2, ie., all 
the assets belonging to a mine vest in 
the Central Government, As against this, 
the liabilities are not taken: over. Sec- 
tion 7 of the Act provides that every li- 
ability of the owner, agent, manager or 
managing contractor of a coal mine, in 
respect of any period prior to the ap- 
pointed day shall be the liability of such 
owner, agent, manager. or managing con- 
tractor, as the case may be, and shall be 
enforceable against him and not against 
the Central Government or the Govern- 
ment Company. Thus, there was no ques- 
tion of setting up a Tribunal for adjudi- 
cation of title to the properties vested. 
Parliament: by an enlarged definition of 
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mine as contained in Section 2 (h) of the 
Act has indicated the nature of the pro- 
perties that vest, and the question whe- 
ther a particular asset is taken within 
the sweep of Section 2 (h) depends on 
whether it answers the deseription given 
therein. Where there is a dispute as to 
whether a particular property vests or 
not, the dispute undoubtedly is a civil 
dispute and must, therefore, be resolved 
by a suit. 


17. It was contended that the High 
Court should have gone into the question 
of title of the parties with respect to the 
properties in dispute particularly when 
sufficient documentary evidence was 
placed on record, as reflected in the 
judgment, We are afraid the matter is 
not as simple as is suggested The docu- 
ments on record merely tend to show 
that the engineering unit though adja- 
cent to, was situate on a different plot 
and there was an attempt to show that 
it was not a workshop in, or adjacent to. 
a mine. We are of the view that this 
hardly matters, Merely because the land 
on which a workshop of a coal mine is 
located bears a different plot number, or 
even if there is a compound wall between 
the main office of the coal mine and the 
workshop, it would not cease to be part 
of the mine. The question in such cases 
will always be whether the workshop is 
‘located in, or adjacent to a mine’ and 
was ‘used substantially for the purposes 
of the mine under the same manage- 
ment’, These are but essentially ques- 
tions of fact to be determined according 
to the facts and circumstances of each 
particular case. When the facts them- 
selves are seriously controverted, the 
High Court was justified in observing 
that the dispute relating to the proper- 
fies in question raised a ‘serious question 
of title’ and the parties must get their 
rights adjudicated upon in a civil court. 

18. It was pressed upon the High 
Court that the two businesses of Messrs 
Shethia Mining & Manufacturing Corpora- 
tion viz., the colliery business and the 
engineering business were two separate 
and distinct businesses, for they were 
governed by two different sets of laws. Tt 
was alleged that there were separate ac- 
counts kept, with a separate profit and 
loss account and a separate balance-sheet 
with respect to each. According to the 
management, therefore, the colliery busi- 
ness on the one hand and the engineer- 
ing business on the other were treated 


130 S.C, 


severally for all purposes. It was alleg- 


ed that between the years 1968 and 1971,. 


the total sales billed by the engineering 
unit were to the magnitude of Ru- 
pees 50,79,675/-. As against this, the sales 
to the New Satgram Coal Mines were 
only to the tune of Rs, 3,71,384/- repre- 
senting the costs of light structurals sup- 
plied. With respect to the remaining sum 
of Rs. 47,08,391/- received by the en- 
gineering unit it was alleged to represent 
sales of light and medium structural 
works, for which no licence under the 
Industries (Development and Regulation) 
Act, 1951 was required, to various publie 
sector undertakings like Hindustan Steel 
Construction Co, for Bokaro Steel Plant, 
Fertilizers & Chemicals Travancore for 
Durgapur Fertilizer Project, Hindustan 
. Cables, Kapper India, Government of 
Nagaland etc., viz., to parties altogether 
unconnected with the coal industry. The 
question whether a workshop is ‘sub- 
stantially’ used for the purposes of 2 
mine necessarily involves an enquiry as 
to whether it pertains to, or in sub- 
stance is, part of the mine. The value of 
jobs executed for the mine as against 
those for others is not really determina- 
tive of. the question. If a workshop is, 
in fact, a part of a coal mine, it does not 
cease to be so merely because its utili- 
sation lies in the production of materials 
supplied to third parties. While a work- 
shop may form part of a mine and is 
substantially used as such, it may be uti- 
lised for turning out other products; it 
all depends upon the circumstances of 
leach case, whether it forms part of a 
mine or not, 


19. The Union of India has joined is- 
sue by contending that not only the mine 
in question but also the workshop has 
vested in the Central Government. The 
assertions made by the management with 
regard to workshop are all denied. It is 
pleaded that the relationship and nexus 
of the said workshop is established by its 
being adjacent to the New Satgram Col- 
liery and by the fact that the workshop 
was used substantially for the purposes 
of that mine and other mines under the 
same management as required by Sec- 
tion 2 (h) (vii) of the Nationalisation Act. 
It is asserted that the management has 
rested their case on a bald statement 
that the workshop is not situate in, or 
adjacent to, a mine, -without supporting 
it with any documentary proof. It is al- 
Jeged that as soon as information regard- 
ing passing of the law vesting manage- 
ment of the mine was derived, the man- 
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agement deliberately removed all the 
relevant books including the books of ac- 
counts which could have contradicted 
their present claim, Obviously the claim 
of the petitioners that the workshop was 
not substantially used for purposes of the 
mine is only an afterthought. 


20. With regard to the Technical Di- 
rector’s Bungalow, it is submitted by the 
Union of India that the said bungalow, 
wherever situate, is included in sub- 
clause (xi) of clause (h) of Section 2. It 
is urged that merely because that the 
land under such building is not ‘one fal- 
ling within the mining area’ is wholly 
immaterial. Even otherwise, the said 
bungalow, in any case, falls under sub- 
clause (xii) of clause (h) of Section 2 of 
the Act, The said bungalow being a fixed 
asset belonging to the owners of the 
mine, forms part of the mine as defined 
in Section 2 (h) (xii). As such, even as- 
suming that the said bungalow was not 
used solely for the purpose of the resi- 
dence of officers, it would still be includ- 
ed in the definition of mine under the 
Nationalisation Act. 


21. Reliance is also placed on the ad- 
mission made by the management in 
para 11 of the writ petition that the 
workshop was ‘closed down in July 1970’. 
The Management Act and the Nationali- 
sation Act came into force in 1973, The 


_Said workshop was, therefore, admittedly 


closed down about 3 years earlier. As 
such, it is urged that there could be no 
question of the Technical Director of the 
coal mine being in charge of the said 
workshop at the relevant time so as to 
justify the plea raised by the manage- 
ment. It is pointed out that the manage- 
ment have themselves admitted that the 
building in question was constructed in 
1957-58 for the residence of the Techni- 
cal Director, whereas the workshop was 
‘constructed in 1964’, as stated in para 9 
of the petition. 


22. As regards the Guest House also, 
it is urged by the Union of India that 
for similar reasons it would be covered 
by sub-clause (xi) or (xii) of clause (h) 
of Section 2 of.the Act. 

23. The question whether the en- 
gineering unit was ‘situate in, or adjacent 
to’, the New Satgram Coal Mine and was 
‘substantially’ used for purposes of the 
mine as well as the question whether the 
Technical Director’s Bungalow and the 
Guest House were ‘solely’ used for the 
residence of officers and staff of the mine 
and, therefore, fall within the definition 
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jot ‘mine’ as contained in Section 2 (h) of 
the Nationalisation Act, cannot obviously 
e decided in proceedings under Art. 226 
of the Constitution. The proper remedy 
is by way of a suit, as rightly observed 
by the High Court. 


24. It is, however, urged that the fil- 
ing of a suit would involve the parties 
into protracted litigation and inordinate 
delay in settling their claims, The parties 
request that their dispute with respect tc 
the New Satgram Engineering Works in- 
cluding Sethia Bhawan together with its 
all assets, Technical Director’s Bungalow 
and the Guest House be referred to ar- 
bitration. 

25. This brings us to the main ques- 
tion, namely, as to the scope and effect 
of sub-sections (3) and (4) of Section 19 
of the Nationalisation Act. On a coa- 
struction of these provisions, the High 
Court was of the view that the Central 
Government, up to the specified day, ie., 
June 30, 1975 were entitled to receive to 
the exclusion of all other persons, any 
money due to the coal mine, after the 
appointed day, notwithstanding that real- 
isations pertained to the period prior tn 
that day; but with respect to any 
amounts which could not be realised un- 
til June 30, 1975 it held that they would 
be realisable by the erstwhile owners of 
the coal mines directly. 

26. For a proper appreciation of the 
point involved, it is necessary to set out 
the provisions of Section 19 which read 
as follows: 

“19, Statement of accounts in respéct 
of the period of management by the 
Central Government, ete. — 1) The 
Central Government or the Government 
Company, as the case may be, shall cause 
the books in relation to each coal mine, 
the management of which has vested in 
it under the Coal Mines (faking over of 
Management) Act, 1973, to be closed and 
balanced as on the date immediately be- 
fore the appointed day, and shall cause 
a statement of accounts, as on that day. 
to be prepared, within such fime, in such 
form and in such manner as may be pre- 
scribed, in relation to each such mine in 
respect of the transactions effected by it 
during the period for which the manage- 
ment of such coal mine remained vested 
in it: 

Provided that where two or more coal 
mines were owned, before the commence- 
ment of this Act, by the same owner, a 
consolidated statement of accounts may 
be prepared for all the coal mines own- 
ed by such owner, 
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(2) All amounts received by the Cen- 
tral Government or the Government com- 
pany after the closure of such accounts 
shall where such accounts relate to 
transactions effected before the appoint- 
ed day, be included in the said state- 
ment of accounts in respect of the coal 
mine to which the said receipt relates. 

(3) The Central Government or the 
Government Company in which the right, 
title and interest of coal mine stand vest- 
ed shall be entitled to receive, up to the 
specified date, to the exclusion of all 
other persons, any money, due to the 
coal mine, realised after the appointed 
day notwithstanding that the realisations 
pertain to a period prior to the appoint- 
ed day: 

Provided that where such realisations 
have not been included in the statement 
of accounts as on the day immediately 
before the appointed day, a supplement- 
ary statement of accounts shall be pre- 
pared and furnished, at such intervals as 
may be prescribed, by the Central Gov- 
ernment or the Government company to 
the owner of the coal mine. 

(4) The liabilities of the coal mine (not 
being liabilities arising out of advances 
made by the Central Government or the 
Government company), which could not 
be discharged by the appointed day, may 
be discharged by the Central Govern- 
ment or the Government company up to 
the specified date, and every payment so 
made shall be included in the statement 
of accounts as on the day immediately 
before the appointed day, indicating 
therein the period in relation to which 
the payments were made: 

Provided that the liabilities in relation 
to the period prior to the appointed day, 
which have not been discharged on or 
before the specified date, shall be the 
liabilities of the owner of the coal mine.” 

xxx xxx XXX 

27. In this context, éhe provisions of 
sub-section (2) of Section 18 may also be 
read. It runs thuss 

"18. Payment by the Central Govern- 
ment to the Commissioner :— 

XXX EXX XEx 

{2} In relation to the sum referred to 
in sub-section (1, the Central Govern- 
ment shall pay, in cash, to the Commis- 
sioner such amount as may become due 
to the owner of a coal mine in relation 
to the period during which the manage- 
ment of the coal mine remains vested in 
the Central Government.” 


28. It was said that by reason of the 
Explanation to Section 2 (h) inserted by 
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the Coal Mines Nationalisation Laws 
(Amendment) Act, 1978, the expression 
‘current assets’ used in sub-clause (xii) 
does not include (a) dues representing 
the sale of coal and coal products effect- 
ed at any time before the appointed day 
and outstanding immediately before the 
said date, and (b) dues from the Coal 
Board, established under Section 4 of the 
Coal Mines (Conservation, Safety and 
Development) Act, 1952 prior to the re- 
peal of the said Act, with respect to any 
period before the appointed day. It was, 
accordingly, urged that these two items 
do not fall within the purview of the 
definitlon of ‘mine’ as defined in Sec. 2 
(h) (xii), and therefore, they did not vest 
in the Central Government under sub- 
section (1) of Section 3 of the Act. Jt 
was urged that the erstwhile owners of 
coal mines and not the Central Govern- 
ment were entitled-to deal with these 
assets, as they belong to the owners of 
the coal mines and not to the Central 
Government. The submission proceeds on 
a complete misconception of the scheme 
of the Act. 


29. The learned Attorney General 
contends that according to the provisions 
of sub-sections (3) and (4) of Section 19, 
the Central Government or the Govern- 
ment company was exclusively entitled 
to receive the money in question to the 
exclusion of other persons up to the 
specified date and to utilise the same in 
discharge of the liabilities of the coal 
mine which could not be discharged by 


the appointed day. It is urged that sub- ` 


sections (3) and (4) are part of an inte- 
grated scheme and must be read along 
with sub-section (2) of Section 18. We 
are clearly of the opinion that the con- 
tention advanced by the learned Attor- 
ney General accords with the real legis- 
lative intent.. 


30. Under the scheme of the Act, the 
owner of the coal mine which has vested 
in the Central Government under sub- 
section (1) of Section 3 is entitled to re- 
ceive, besides the compensation amount 
as determined under Section 8, additional 
compensation amount under sub-sec. (1) 
of Section 9, simple’ interest thereon 
at 4% per annum for the period speci- 
fied therein, together with ‘such amount 
as may become due’ to the owner of 
the coal mine in relation to the period 
during which the management of the coal 
mine remained vested in the Central 
Government as provided by sub-sec, (2) 
of Section 18. 
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31. To understand the correlation of 
sub-sections (3) and (4) of Section 19 
with sub-section (2) of Section 18 of 
the. Act, it is necessary to refer to the 
provisions of Chapter VI entitled ‘Com- 
missioner of Payments’ which provides 
for the computation of the amount of 
compensation and other amounts payable 
to the erstwhile owner of coal mines, and 
for matters connected therewith or inci- 
dental thereto, 


32. The provisions of Chapter VI are 
brought into operation by the appoint- 
ment of a Commissioner of Payments by 
the Central Government under sub-sec- 
tion (1) of Section 17. There is a statu- 
tory duty cast on the Central Govern- 
ment under sub-section (1) of Section 18 
that it shall, within 30 days from the 
specified date, pay, in cash, to the Com- 
missioner for payment to the owner of 
the coal mine an amount equal to the 
amounts specified against the coal mine 
in the Schedule and shall also pay to the 
Commissioner such sums as may be due ` 
to the owner of a coal mine under Sec- 
tion 9, Sub-section (2) referred to in suo- 
section (1), the Central Government shall 
pay, in cash to the Commissioner ‘such 
amount as may become due to the owner 
of-a coal mine’ in relation to the period 
during which the management of the coal 
mine remained vested in the Central 
Government. Jt is then provided by sub- 
section (3) of Section 18 that a deposit 
account shall be opened by the Central 
Government in favour of the Commis- 
sioner, in the Public Account of India, 
and every amount paid under this Act 
shall be deposited 
by him to the credit of the said deposit 
account, and thereafter the said deposit 
account shall be operated by the Com- 
missioner, Separate records are required 
to be maintained. by the Commissioner 
under sub-section (4) of Section 18 in re- 
spect of each coal mine in relation to 
which payments have been made by him 
under the Act. Under sub-section (5) of 
Section 18 interest accruing on the 
amounts standing to the credit of the de- 
posit account referred to in sub-sec. (3) 
shall enure to the benefit of the owners 
of coal mines, 


33. Section 19 of the Act provides for 
the preparation by the Central Govern- 
ment of a statement of account in respect 
of the period of management.- The Cen- 
tral Government is required under sub- 
section (1) of Section 19 to cause the 
-books of accounts in relation to each coal 
mine, the management of which has vest- 
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ed in it under the Coal Mines (Taking 
Over of Management) Act, 1973 to be 
closed and balanced as on the date im- 
mediately before the appointed day, ie, 
April 30, 1973, and to cause a statement 
of accounts as on that date, to be pre- 
pared in relation to each such mine in 
respect of the transactions effected by it 
during the period for which the manage- 
ment of such coal mine remained vested 
in it, Under sub-section (2) of Section 19, 
all amounts received by the Central Gov- 
ernment or the Government company 
after the closure of such accounts where 
such accounts relate to transactions 
effected before the appointed day, to be 
included in the said statement of 
accounts, in respect of the coal mine to 
which such receipts relates, 


34, Under sub-section (3) of Sec, 19, 
the Central Government is conferred 
power to receive up to the specified date, 
ie., June 30, 1975 any amount due to the 
coal mine, to the exclusion of all other 
persons, realised after the appointed day 
notwithstanding that the realisations per- 
tained to a period prior to the appointed 
: day. Proviso to sub-section (3) enjoins 
that where such realisations have not 
been included in the statement of ac- 
counts as on the day immediately before 
the appointed day, a supplementary 
statement of accounts shall be prepared 
and furnished, at such intervals, as may 
; be prescribed by the Central Government 
or the Government company to the 
owner of the coal mine. By sub-sec. (4) 
of Sec. 19, a duty is cast on the Central 
Government to discharge the liabilities of 
the coal mine, which could not be dis- 
charged up to the specified date, Le, 
June 30, 1975 and every payment so 
made is‘to be included in the’ statement 
of accounts as on the day immediately 
before the appointed day, indicating the 
period in relation to which the payments 
were made, . 


35. It is plain on a reading of these 
provisions, that unless the requirements 
of Section 19 are fulfilled there can be 
mo ascertainment of ‘such amount as may 
become due’ to the owner of a coal mine, 
in relation to the period during which 
the management of the coal mine re- 


mained vested in the Central Govern- ' 


ment, as required under sub-section (2) 
of Section 18. Any other construction 
would render sub-section (2) of Sec. 18 
entirely otiose. The amounts collected on 
behalf of the erstwhile owner of coal 
mines, represent: the money of such 
owners without distinction, and whether 
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they were sale proceeds of coal or real- 
isations from debtors, the amounts were 
liable to be spent not only in the dis- 
charge of liabilities of the coal mine 
which could not be discharged by the ap- 
pointed day, but also were liable to be 
spent for the purpose of management. 
All the rights and liabilities arise from 
the provisions of the Act, and the net 
balance in relation to the management 
period, means the -difference between 
authorised collections: and legitimate li- 
abilities of the erstwhile owners, It is 
necessarily this balance which ‘become 
due in relation to the period during 


‘which the management of the coal mine 


remained vested in the Central Govern- 
ment’ within the meaning of sub-sec, (2) 
of Section 18. 


36. It would, therefore, be obvious 
that the various steps provided by Sec- 
tion 19 are to be taken for the compli- 
ance of the requirements of Section 18. . 
When there is payment made by the 
Central Government under Section 18, 


the provisions of Sections 20-27 become 


attracted. Every person having a claim 
against the owner of a coal mine has to 
prefer such claim under sub-section (1) 
of Section 20 before the Commissioner of 
Payments within 30. days from the speci- 
fied date. Proviso to sub-section (1) con~« 
fers powers on the Commissioner of Pay- 
ments to entertain such claim within a 
further period of 30 days but not there- 
after, on being satisfied that the claim- 
ant was prevented by sufficient cause 
from preferring the claim within the 
specified period. Under sub-section (2) of 
Section 20 claims in relation to a Provi- 
dent Fund, Pension Fund, Gratuity, ete.. 
established for the welfare of the per- 
sons employed by the owner of a coal 
mine may be filed on behalf of the per- 
sons so empowered by the Coal Mines 
Provident Fund Commissioner appointed 


‘by the Central Government, Under Sec- 


tion 3C of the Coal Mines Provident 
Fund, Family Pension and Bonus 
Schemes Act 1948. By sub-sec. (3) of Sec- 
tion 20 the Commissioner of Payments is 
empowered to entertain claims, not be- 
ing a claim which was time-barred on 
January 31, 1973, but was rejected mere- 
ly on the ground that such claim was 
time-barred, and ‘such claim should be 
deemed not to have been rejected and 
shall be restored on his file and shall be 
dealt with in the manner specified in 
Section 23. Section 21 provides for prior- 
ity of claims in relation to arrears of 
Provident Fund, Pension, Gratuity, etc, 
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37. Section 22 provides for priority of 
certain debts in relation to every other 
claim, viz. (a) all sums due to the State 
Government including royalty and dead 
rent, (b) all amounts due in respect of 


any compensation or liability for 
compensation under the Workmen’s 
Compensation Act, 1923, etc, (c) 
all sums deducted by the em- 


ployer from the salary or wages of 
any workman or any other employee for 
credit to any Provident Fund, or any 
other fund established for the welfare of 
the employees, but not deposited to the 
credit of such fund. Sub-section (3) of 
Section 22 provides that the debts speci- 
fied in sub-section (2) shall rank equally 
among themselves and be paid in full, 
unless the assets are insufficient to meet 
them, in which case they shall abate in 
equal proportion and be paid according- 
ly. Admission or rejection of claims by 
the Commissioner of Payments is pro- 
vided for by Section 23, disbursement of 
amounts by him to the claimants by Sec- 
tion 24, payment of interest on admitted 
claims by Section 24A, recovery of 
amounts advanced by the Central Gov- 
ernment by Section 25. It is after meet- 
ing all these liabilities that the Commis- 
sioner of Payments is required to serve 
a notice on the owners of the coal mines, 
the managaing contractors, and the 
owners of any machinery, equipment or 
other property which has vested in the 
Central Government or a Government 
company under the Act and which does 
not belong to the owners of the coal 
mines, may apply to him for payment. 


38. Under the scheme of the Act the 
owner of a coal mine is entitled to the 
payment by the Commissioner of Pay- 
ments under Section 26, of ‘the balance, 
if any, out of the total amount of money 
credited to the account of a coal mine’, 
after he has gone through all the stages 
provided for in Chapter VI. Sub-sec. (1) 
of Section 26 of the Act reads: 


"26, Disbursement of amounts fo the 
owners of coal mines :— (1) Tf out 
of the monies paid fo him in rela- 
tion to a coal mine or group of coal 
mines specified in the second column of 
the Schedule, there is a balance left after 
meeting the liabilities of all the secured 
and unsecured creditors, the Commis- 
sioner shall disburse such balance to the 
owner of such coal mine or group of coal 
mines,” 


Such being the scheme, there is no ques- 
tion of the owner of a coal mine, who is 
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divested of his right, title and interes 
under sub-section (1) of Sec. 3 to realis 
from the Central Government an 
amount due to a coal mine, 
mained to be realised until the specified 
date, ie., June 30, 1975. 

39. The Commissioner of Payments is, 
therefore, required under Section 26 to 
pay to the owner of such coal mine the 
balance left, if there is any, out of the 
monies paid to him in relation to a coal 
mine, after meeting the liabilities of all 
the secured and unsecured creditors. Sub- 
section (5) of Section 26 makes a provi- 
sion for apportionment of such amount 
between the owner of the coal mine and 
the owner of machinery, equipment and 
other property which does not belong to 
the owner of the coal mine, Any amount 
which remains undisbursed or unclaimed 
for a period of three years has to be 
transferred by the Commissioner of Pay- 
ments to the General Revenue Account 
of the Central Government under Sec- 
tion 27, 

40. In view of all these provisions of 
Sections 20 to 27 of the Act, and parti- 
cularly of sub-section (1) of Section 26, 
we fail to see the propriety of the claim 
made by the petitioners, The petitioners 
are certainly not entitled to recover any 
definite or ascertained sum. All that they 
are entitled to under sub-sec. (5) of Sec- 
tion 19 is that they should be furnished 
with a copy of each statement of accounts|; 
prepared under Section 19, to its being 
audited under sub-section (6) and to the 
audit being conducted in such manner as 
the Central Government may direct un- 
der sub-section (7), and to the payment 
under sub-section (1) of Section 26 of the 
balance, if any, out of the total amount 
of money credited to the account of a 
coal mine after all the liabilities have 
been discharged. 


41. The learned Attorney General 
makes a statement that this has all been 
done before a Commissioner of Payments 
was appointed under sub-section (1) of 
Section 17. Nevertheless, the petitioners 
assert that the Central Government has 
not accounted for the realisation, if any, 
and the disbursement of two amounts of 
Rs. 68.74 lakhs and Rs. 58.22 lakhs, re- 
presenting the outstanding dues from 
sundry debtors as on the appointed day, 
Łe., January 31, 1973 and the value of 
coal despatched from the mines in ques- 
tion during the period of management, 
ie., from January 31, 1973 and April 30, 
1973 respectively. In view of this asser- 
tion, we direct the Central Government 
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to appoint a Commissioner of Payments 
under sub-section (1) of Section 17 of the 
Coal Mines (Nationalisation) Act, 1973 to 
go into the dispute as to these items. 


42, There still remains the question 
whether the powers of the Central Gov- 
ernment under sub-sections (3) and (4) 
of Section 19 of the Act extend only up 
to the specified date, that is, up to June 
30, 1975. In dealing with the question, 
the High Court having regard to the pro- 
visions of Sections 20 to 27 of the Act 
rightly observe that the Nationalisation 
Act provides for claims to be preferred 
and for disbursement after adjudication 
of such claims, and if any balance is left 
after meeting the liabilities, it is only 
then that the Commissioner of Payments 
can under sub-section (1) of Section 26 
disburse it to the owner of the coal mine, 
It then goes on to say: 


“However, any amount which could 

not be realised until June 30, 1975 would 
be realisable by the erstwhile coal mine 
owners directly.” 
To put it conversely, there is no duty 
cast on the Central Government to make 
realisations of any money due to a coal 
mine if it pertains to a period prior to 
the appointed day, and to discharge the 
liabilities of the coal mine beyond the 
pecified date, that is, June 30, 1975. To 
understand the implications of this it is 
necessary to briefly deal with the dif- 
ferent stages by which nationalisation of 
coal mines was brought about, 


43, There are three dates, ‘Appointed 
day’ under Section 2 (a) of the Manage- 
ment Act was January 31, 1973, that un< 
der the Nationalisation Act was May 1, 
1973 while the ‘specified date’ for pur- 
poses of sub-sections (3) and (4) of Sec- 
tion 19 was June 30, 1975. 

44, All that vested in the Central Goya 
ernment under sub-section (1) of Sec- 
tion 3 of the Management Act was the 
management of all coal mines, as defin- 
ed in Section 2 (g) of the Act, which in- 
cluded sundry debts ete, pending 
nationalisation of such mines, with effect 
from the appointed day, ie., January 31, 
1973. But this was only for the purposes 
of management, the title all the time re- 
maining in the erstwhile owners of the 
coal mines. In the course of management 
under that Act, all the collections be- 
longed to the owners; and the liabilities 
also in relation to the mines were the 
liabilities of the owners, The Custodian 
appointed by the Central Government 
under Section 6 of the Management Acf& 
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was liable for the net balance in rela- 
tion to the management period. He had 
the right to collect and also the right 10 
incur expenditure in relation to the man- 
agement by reason of the provisions of 
that Act. 


45. The Nationalisation Act received 
the assent of the President on May 30, 
1973 but the provisions of sub-section (1) 
of Section 3 were brought into force with 
retrospective effect, that is, with effect 
from the appointed day i.e., May 1, 1973. 
It follows that although there was a 
complete extinction of all the rights, title 
and interest of the owners of coal mines 
with effect from May 1, 1973, there was 
a fictional extension of the period of 
management under the Management Act 
from May 1 to May 30, 1973. There is, 
therefore, provision made in Section 9 
that apart from the amount of compensa- 
tion provided for by Section 8, as men- 
tioned in the Schedule, the owners of 
every coal mine shall be entitled to re- 
ceive additional compensation under sub- 
section (1) thereof, This was to be an 
amount equal to the amount which 
would have been, but for the provisions 
of Sections 3, 4 and 5 payable to such 
owner for the period commencing on 
May 1, 1973 and ending on the date on 
which the Act received the assent of the 
President, that is, May 30, 1973. Under 
sub-section (1) of Section 11 the Central 
Government is entitled to exercise all 
such powers and to do all such things as 
the owner of the coal mines was auth- 
orised to do. ‘The conferral of power 
upon the Central Government under sub- 
sections (3) and (4) of Section 19 to make 
realisation of monies due to the coal 
mines and from such realisations to dis- 
charge the liabilities as well as to incur 
expenses in relation to the management 
thereof, was a necessary concomitant of 
the vesting of such coal mines under sub- 
section (1) of Section 3 of the Act. 

46. Sub-section (1) of Section 3 pro- 
vides that the right, title and interest of 
the owners in relation to the coal mines. 
shall vest in the Central Government 
free from all incumbrances. As set out 
above, the definition of coal mine in Sec- 
tion 2 {h) (xii) includes the current assets 
belonging to a mine, but by reason of 
the Explanation inserted by the Coal 
Mines Nationalisation Laws (Amendment). 
Act, 1978, the expression “current assets” 
appearing therein does not include 
amounts which had become due before 
the appointed day, i.e., May 1, 1973, Thus, 
these dues did not vest in the Central 
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Government, This exclusion of sundry 
debts under the Nationalisation Act does 
not apply to the Management Act be- 
cause there was no similar explanation 
to Section 2 (g) (xii), 


47. The Management Act was fo be 
followed by the Nationalisation Act and, 
therefore, the accountability of the Cen- 
tral Government in regard to the man- 
agement period was provided for in Sec- 
tion 19 of the Nationalisation Act. Al- 
though there was vesting of the coal 
mines in the Central Government under 
sub-section (1) of Sec, 3 of the Act, the 
accounts had still to be settled. Sub-sec- 
tions (3) and (4) of Section 19 therefore, 
extended the period during which the 
Central Government was authorised to 
collect monies due to the coal mines and 
to discharge the liabilities of such coal 
mines which could not be discharged by 
the appointed day, that is, May 1, 1973, 
till the specified date i.e., June 30, 1975. 


48. As we have stated, the liabilities 
of the coal mines were not taken over. 
Section 7 of the Act, in terms, provides 
that every liability of the owner, agenf, 
manager or managing contractor of a 
coal mine in respect of any period prior 
to the appointed day shall be the liability 
of the owner, agent, manager or manag- 
ing contractor, as the case may be, and 
shall be enforceable against him and not 
against the Central Government or the 
Government company. It logically follows 
that after the specified date, i.e., June 30, 
1975 the erstwhile owners of coal mines 
would have to meet all their liabilities 
which could not be discharged before the 
appointed day. It must result in the in- 
evitable consequence, as a necessary 
corollary that any amount which could 
mot be realised by the Central Govern- 
ment until the specified date, would be 
realisable by them directly in order to 
meet their pre-existing liabilities. 


49, In Industrial Supplies Pvt. Ltd. v. 
The Union of India (Civil Appeal No. 815 
of 1978), we have by our judgment deliv- 
ered on Aug. 7, 1980 (reported in AIR 
1980 SC 1858) held that the subsidy re- 
ceivable from the erstwhile Coal Board. 
established under Section 4 of the Coal 
Mines (Conservation and Safety) Act, 
1952, being a payment “by way of re- 
imbursement” was like any other dues, 
and, therefore, must be treated as “any 
money due to the coking coal mine’ with- 
in the meaning of sub-section (3) of Sec- 
tion 22 of the Coking Coal Mines 
(Nationalisation) Act, 1972, and therefore, 
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it could be utilised for the discharge of 
liabilities of such coking coal mines un- 
der sub-section (4) thereof, which provi- 
sions are in pari materia with sub-sec- 
tions (3) and (4) of Section 19 of the Coal 
Mines (Nationalisation) Act, 1973. We, 
accordingly, set aside the direction made 
by the High Court requiring the Union 
of India to pay to the petitioner Ru- 
pees 7,28,342.54 which it had recovered 
aa the erstwhile Coal Board as sub« 
sidy, 


50. If the Commissioner of Payments 
finds that these two items of Rs. 68,74 
Yakhs and Rs. 58.22 lakhs and the sub- 
sidy amount of Rs. 7,28,342.54 have been 
duly accounted for, nothing further need 
be done. Obviously, the Commissioner of 
Payments cannot make an award, he can 
only enquire into the question and make 
the necessary directions, if any. The par- 
ties will have their remedy of an appeal 
under sub-section (7) of Section 23 of the 
Act. 


51. The result, therefore, is that the 
appeal of the Union of India must suc- 
ceed and is allowed and that of the New 
Satgram Engineering Works fails and is 
dismissed, with costs throughout, 


52. The judgment and order of the 
High Court are accordingly modified by 
directing the appointment of a Commis- 
sioner of Payments under sub-section (1) 
of Section 17 of the Coal Mines (National- 
isation) Act, 1973, who shall proceed to 
adjudicate upon the disputes between the 
parties with advertence to the observa- 
fions made above, 

Order accordingly. 


-AIR 1981 SUPREME COURT 136 
(From: Delhi)* 
R. S. SARKARIA, O. CHINNAPPA 
REDDY AND A. P. SEN, JJ. 


Civil Appeal No. 1516 of 1980, 
18-9-1980. 


S. L. Kapoor, Appellant v. Jagmohan 
and others, Respondents. 


(A) Punjab Municipal Act (3 of 1911), 
S. 238 (1) — Supersession of Municipal 
Committee — Opportunity should be 
given to Committee before, an order is 
passed. (Constitution of India, Art. 226 —~ 
Natural justice). 


D/- 


*Judgment and order in Civil Writ Na 
404 of 1980, D/- 9-5-1980 (Delhi). 
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Section 238 (1) of the Punjab Municipal 
Act contemplates and requires that an 
opportunity should be given to the Com- 
mittee before an order of supersession is 


passed, (Para 9) 
The status and office and the rights 
and responsibilities and the expectation 


of the Committee to serve its full term of 
office certainly creates sufficient interest 
in the Municipal Committee and their 
loss, if superseded, entails civil conse- 
quences so as to justify an insistence 
upon the observance of the principles of 
natural justice before an order of super- 
session is passed. 


Merely because an opportunity is ex- 
pressly provided in S. 16 of the Act 
which deals with disqualification of an 
individual member and not so provided 
in S. 288 (1) it cannot be inferred that 
the principle audi alteram partem was 
excluded from S. 238 (1). (Para 10) 


The requirements of natural justice 
are met only if opportunity to represent 
is given in view of proposed action. The 
demands of natural justice are not met 
even if the very person proceeded against 
has furnished the information on which 
the action is based, if it is furnished in 
a casual way or for some other purpose. 
The person proceeded against must know 
that he is being required to meet the al- 
legations which might lead to a certain 
action being taken against him. If that 
is made known the. requirements are 
met. (Para 16) 


Held that the New Delhi Municipal 
Committee was never put on notice of 
any action proposed to be taken under 
Section 238 of the Punjab Municipal Act 
and no opportunity was given to the 
Municipal Committee to explain any fact 
or circumstance on the basis of which 
that action was proposed. If there was 
any correspondence between the New 
Delhi Municipal Committee and any 
other authority about the subject matter 
or any of.the allegations, if information 
was given and gathered it was for en- 
tirely different purposes. Judgment in 
Civil Writ No. 404 of 1980, D/- 9-5-1980 
Delhi (H. C.), Reversed; (1967) 2 AC 337 
and AIR 1978 SC 851, Rel. on. (Para 16) 

(B) Constitution of India, Art. 226 — 
Natural justice — Merely because facts 
are admitted it does not follow that na- 
tural justice need not be observed — In- 
dependent proof of prejudice is not ne- 
cessary. (Punjab Municipal Act (3 of 
1911), S. 238 (1)). Judgment in Civil Writ 


(Para 9) - 
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No. 404 of 1980, D/- 9-5-1980, Delbi H. C. 
Reversed., 

The principles of natural justice know 
of no exclusionary rule dependent on 
whether it would have made any dif- 
ference if natural justice had been ob- 
served. The non-observance of natural 
justice is itself prejudice to any man 
and proof of prejudice independently of 
proof of denial of natural justice is un- 
necessary. It ill comes from a person 
who has denied justice that the person 
who has been denied justice is not pre- 
judiced. (Para 24) 

Where on the admitted or indisputable 
facts only one conclusion is possible and 
under the law only one penalty is per- 
missible, the Court may not issue its writ 
to compel the observance of natural jus- 
tice, not because it is not necessary to 
observe natural justice but because 
Courts do not issue futile writs. There- 
fore, merely because facts are admitted 


Or are indisputable it does not follow 
that natural justice need not be ob- 
served, (Para 24) 


Held that the order dated February 27, 
1980, of the Lt. Governor superseding the 
New Delhi Municipal Committee was 
vitiated by the failure to observe the 
principle audi alteram partem, Judg- 
ment in Civil Writ No. 404 of 1980, D/-. 
9-5-1980 Delhi H. C., Reversed; AIR 
1977 SC 2313 and 1964 AC 40, Rel. on. 
(Para 26) 
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CHINNAPPA REDDY, J.:~- In exer 
cise of the powers conferred by Sec. 12 
of the Punjab Municipal Act 1911, as 
applicable to New Delhi, the Lt. Gover- 
nor of the Union Territory of Delhi, by 
a notification dated September 29, 1979, 
appointed nine non-official members and 
four ex-officio members to the New Delhi 
Municipal Committee to hold office for 
a period of one year with effect from 
October 4, 1979. However, well before 
the expiry of the term for which the 
members were appointed, on February 
27, 1980, the Lt. Governor, in exercise of 
the powers conferred by Section 238 (1) 
superseded the New Delhi Municipal 
Committee with immediate effect and ap- 
pointed Shri P. N. Behl as the person 
who may exercise and perform all pow- 
ers and duties of the New Delhi Muni- 
cipal Committee until the said Commit- 
tee was reconstituted, 

2. The preamble to the order of su- 
persession recited that the Committee 
was incompetent to perform and had 
made persistent default in the perform- 
ance of the duties imposed on it under 
the law and had further abused its 
powers, resulting in wastage of Municipal 
funds. Four instances or grounds were 
mentioned. The first ground was that a 
clause for the payment of a mobilisation 
advance of Rs. fifteen lakhs was includ- 
ed in the contract awarded to M/s. Tara- 
pore & Co. for the construction of City 
Centre though such a clause did not find 
a place in the original contract with M/s. 
Mohinder Singh & Co. The contract we 
may mention here, had been awarded to 
M/s, Tarapore & Co. on the failure of 
M/s. Mohinder Singh & Co. to complete 
the work. It was alleged that the con- 
tract was awarded to Tarapore & Co., 
at an enhanced cost without the prior 
approval of the Lt. Governor. The in- 
clusion of the clause relating to pay- 
ment of mobilisation advance was also 
without the approval of the Lt. Gover- 
nor, The second ground was that one 
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B. K. Mittal was re-employed by the 
New Delhi Municipal Committee not- 
withstanding the advice of the Central 
Vigilance Commission that ‘major penal- 
ty proceedings’ should be initiated 
aganist him. The third ground was that 
although the Central Vigilance Commis- 
sion advised the removal from service 
of V. P. Sangal, the Municipal Commit- 
tee resolved to impose the minor penalty 
of stoppage of a few increments. The 
fourth ground was that the Municipal 
Committee created a number of posts in- 
cluding that of Director of Horticulture 
and appointed Shri Sharma to that post 
in spite of the directive of the Lt. Gov- 
emor not to create posts unless the 
Staffing pattern was studied by the Ad~« 
ministrative Reforms Department. 


3. Two of the non-official members 
of the superseded New Delhi Municipal 
Committee, Shri S. L. Kapoor and an- 
other, filed Civil Writ Petitions in the 
Delhi High Court to quash the order of 
Supersession dated February 27, 1980. 
The Writ Petitions were heard by a Full 
Bench of five Judges and were dismissed 
on May 9, 1980. S. L. Kapoor has prefer- 
red this appeal after obtaining Special 
Leave of this Court under Art, 136 of 
the Constitution. 


4. Before the High Court, as before 
us, the principal submission of the learn- 
ed counsel for the petitioner-appellant 
was that the order of supersession was 
passed in complete violation of the prin- 
ciples of natural justice and total dis 
regard of fairplay. It was pointed out 
that no notice to show cause against 
supersession was ever issued to the Com- 
mittee, there was not the slightest hint 
until the order was made that there was 
any proposal to supersede the Committee 
and the Committee never had any oppor- 
tunity either before or after the order 
of supersession was passed to offer their 
explanation against the allegations made 
in the order of supersession. The Full 
Bench upheld the claim of the petition- 
ers that it was necessary to hear the 
Committee before an order under Sec- 
tion 238 (1) of the Punjab Municipal Act 
was passed. But, held, the High Court, 
the Committee was made aware of the 
allegations and had been given oppor- 
tunity to state its case or version in the 
ease of at least three out of the four 
grounds and therefore, there was no fail- 
ure to observe the principles of natural 
justice. Even otherwise, the High Court 
expressed the view that undisputed facts 
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were there and they spoke for them- 
selves and no purpose would 
have been served by giving for- 
mal notice to the Committee of 
the allegations and the proposal 


to take action to supersede the Commit- 
tee since the result would have been the 
same. In the view of the High Court 
there was no prejudice to the Committee 
by the failure to observe natural justice. 
Shri Soli Sorabjee, learned counsel for 
the appellant, questioned the conclusion 
of the High Court that the Committee 
had the opportunity to offer their expla- 
nation in regard to the allegations 
which the order of supersession was 
passed. He also canvassed the view that 
the failure to observe the principles of 
natural justice did not vitiate the order 
of supersession since the observance of 
natural justice would have, on the un- 
disputed facts, led to the same result. 


5. The learned Attorney General who 
appeared for the Lt. Governor contend- 
ed that Section 238 (1) of the Punjab 
Municipal Act did not contemplate and 
did not require, as a matter of interpre- 
tation, that any opportunity should be 
given to the Committee before an order 
of supersession was passed. It was sub- 
mitted that although much of the dis- 
tinction between a judicial act and an 
administrative act had vanished, there 
was still a thin but discernible line be- 
tween the two and that in the case of an 
administrative act some positive bene- 
ficial interest must be established before 
natural justice could be insisted upon. 
It was said that neither the Committee 
nor its members had any beneficial inter- 
est in the continuance of the Committee 
and therefore, the supersession of the 
Committee did not involve any Civil 
consequences such as would give rise to 
a right to be heard. The argument was 
initially pushed further and it was sub- 
mitted that, in any case, an individual 
member of the Committee, none of whóse 
individual rights had been infringed, had 
no locus standi to maintain the petition. 
The submission about locus standi was 
however, withdrawn by the learned At- 


torney General at a later stage and it 
is unnecessary for us to consider that 
question. 

6. First, the question whether the 


rule of audi alteram partem is attract- 
ed: Section 11 of the Punjab Municipal 
Act provides that there shall be estab- 
lished for each Municipality a Commit- 
tee having authority over the Munici- 
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pality consisting of such number of mem- 
bers as the State Government may fix 
in that behalf. Section 12 provides that 
every such Committee shall consist of 
members appointed by the State Govern- 
ment either by name or by office, or of 
members selected from among inhabit- 
arits in accordance with rules made 
under the Act. Section 13 empowers the 
State Government to stipulate the term 
of office for which members of the Com- 
mittee shall be appointed and elected, 
Section 18 makes every Committee a 
body corporate having perpetual succes- 
sion and a common seal, with power to 
acquire and hold property to contract 
etc, etc. Every member of the Commit- 
tee is deemed to be a public servant by 
Section 19. Section 56 vests in the Com- 
mittee the various kinds of property spe- 
cified therein, Section 61 empowers the 
Committee to impose varied taxes. There 
are innumerable other provisions of the 
Act which prescribe the powers and 
duties of the Committee. Section 16 em- 
powers the State Government to remove 
any member of the Committee if he 
eomes to suffer any of the specified dis- 
qualifications but only after the State 
Government communicates to the mem- 
ber concerned the reasons for his propos- 
ed removal and gives him an opportunity 
of tendering an explanation in writing. 
Section 232 empowers the Commissioner 
or Deputy Commissioner to suspend the 
execution of any resolution or order of 
the Committee or prohibit the doing of 
any act which is about to be done or is 
being done in pursuance of or under the 
cover of the Act or in pursuance of any 
sanction or permission granted by the 
Committee if in his opinion the resolu- 
tion, order or act is in excess of the 
powers conferred by law or contrary to 
the public interest or likely to cause 
waste or damage to Municipal funds or 
property. Section 233 authorises the De- 
puty Commissioner, in case of emerg- 
ency to provide for the execution of any 
work or the doing of any act if the im- 
mediate execution of the work or the 
doing of the Act is necessary for the ser- 
vice or the safety of the public. Sec. 234 
enables the Commissioner to provide for 
the performance of any duty to the 
Committee if the Committee makes de- 
fault in performing such duty after be- 
ing required to perform it. Section 236 
“empowers the State Government to re- 
quire that the proceedings of the Com- 
mittee shall be in conformity with law 
and vests in the Government necessary 
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powers to annul or modify any pro- 
ceedings which it may consider not to be 
in conformity with law. Section 238 is 
what we are directly concerned with and 
it reads as follows: 


“238 (1) Should a Committee be incom- 
petent to perform or persistently make 
default in the performance of, the duties 
imposed on it by or under this or any 
other Act, or exceed or abuse its powers, 
the State Government may by notifica- 
tion, in which the reasons for so doing 
shall be stated, declare the Committee 
to be superseded: 


(2) When a committee is so supersed- 
ed, the following consequences shall 
ensue: 


(a) all members of the committee shall, 
from the date of the notification, vacate 
their seats; 


(b) all powers and duties of the com- 
mittee may, until the committee is re- 
constituted, be exercised and performed 
by such persons as the State Govern- 
ment ‘may appoint in that behalf; 

(c) all property vested in the commit- 
tee shall, until the committee is recon- 
stituted, vest in the State Government, 


(3) The State Government may, if it 
shall think fit, at any time constitute an=- 
other committee in the place’ of any 
committee superseded under this sec- 
tion.” 


7.- The old distinction between a judi- 
cial act and an administrative act has 
withered away and we have been liberat- 
ed from the psittacine incantation of 
‘administrative action’. Now, from the 
time of the decision of this Court in 
State of Orissa v. Dr. (Miss) Binapani 
Dei, (1967) 2 SCR 625: (AIR 1967 SC 
1269), “even an administrative order 
which involves civil consequenceés...... 
must be made consistently with the rules 
of natural justice”. What are civil conse- 
quences? The question was posed and 
answered by this Court in Mohinder 
Singh Gill v. The Chief Election Com- 
missioner, New Delhi, (1978) 2 SCR 272: 
(AIR 1978 SC 851), Krishna Iyer J., 
speaking for the Constitution Bench said 
(at pp. 308-309): 


“But what is a civil consequence, let 
us ask ourselves, by passing verbal 
booby-traps? ‘Civil consequence’ un- 
doubtedly cover infraction of not merely 
property or personal rights but ‘of civil 
liberties, material deprivations and non- 
pecuniary damages. In its comprehensive 
connotation, everything that affects a citi- 
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zen in his civil life inflicts a civil con- 
sequence”, 

The learned Judge then proceeded to 
quote from Black’s Legal Dictionary and 
to consider the interest of a candidate 
ae Parliamentary election, He finally 
said: 

“The appellant has a right to have the 
election conducted not according to 
humour or hubris but according to law 
and justice. And so natural justice can- 
not be stumped out on this score. In the 
region of public law locus standi and per- 
son aggrieved, right and interest have a 
broader import.” 

8 In Schmidt v. Secretary of State 
for Home Affairs, (1969) 2 Ch D 149, Lord 
Denning M. R., observed: ‘The speeches 
in Ridge v. Baldwin, (1964) AC 40, show 
that an administrative body may, in a 
proper case, be bound to give a person 
who is affected by their decision an op- 
portunity of making representations. It 
all depends on whether he has some right 
or interest or, I would add, some legiti- 
mate expectation, of which it would not 
be fair to deprive him”. It was held in 
that case that a foreign alien had no 
right to enter the country except by 
leave, but, if he was given leave to come 
for a limited period and his permit was 
sought to be revoked before the expiry 
of the time limit, he ought to be given 
an opportunity of making representation, 
for he had a legitimate expectation of 
being allowed to stay for the permitted 
time. 

$ In Alfred Thangarajah Jurayappah 
v. W. J. Fernando, (1967) 2 AC 337, the 
Municipal Council of Jaffna was dissolved 
and superseded by the Governor-General 
on the ground that it appeared to him 
that the Council was not competent to 
perform the duties imposed upon it. The 
Mayor sought to question the dissolution 
and supersession of the Council in the 
Supreme Court of Ceylon, on the ground 
that there was a failure to observe the 
principles of natural justice. One of the 
questions which arose for consideration 
was whether, as a matter of interpreta- 
tion, natural justice was not excluded 
from action under Section 277 of the 
Municipal Ordinance under which provi- 
sion the dissolution and supersession had 
been made. The argument was that words 
such as “where it appears to......... ” or 
“if it appears to the satisfaction of......... »? 
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stood by themselves without other words 
or circumstances or qualifications, a duty 
to act judicially was excluded, and so, 
was natural justice. The argument was 
accepted by the Supreme Court of Cey- 
lon but the Privy Council disagreed with 
the approach. They observed that there 
‘were three matters which should always 
be borne in mind when considering whe- 
ther the principle audi alteram partem 
should be applied or not. The three mat- 
ters were: 


“First, what is the nature of the pro- 
perty, the office held, status enjoyed or 
services to be performed by the com- 
plainant of injustice. Secondly, in what 
circumstances or upon what occasions is 
the person claiming to be entitled to 
exercise the measure of control entitled 
to intervene. Thirdly, when a right to in- 
tervene is proved, what sanctions in fact 
is the latter entitled to impose upon the 
other. It is only upon a consideration of 
all these matters that the question of the 
application of the principle can properly 
be determined”. 

The Privy Council then proceeded to ex- 
amine the facts of the case upon those 
considerations and said: 7 


“As to the first matter it cannot be 
doubted that the Council of Jaffna was 
by statute a public corporation entrust- 
ed like all other municipal councils with 
the administration of a large area and 
the discharge of important duties. No 
one would consider that its activities 
should be lightly interfered with........... 
The legislature has enacted a statute set- 
ting up municipal authorities with a con- 
siderable measure of independence from 
the Central Government within defined 
local areas and fields of government. No 
Minister should have the right to dis- 
solve such an authority without allowing 
it the right to be heard upon that matter 
unless the statute is so clear that it is 
plain it has no right of self-defence. 

Upon the second matter it is clear that 
the Minister can dissolve the council on 
one of the three grounds that it (a) is not 
competent to perform any duty or duties 
imposed upon it (for brevity their Lord- 
ships will refer to this head as incom- 
petency), or (b) persistently makes de- 
fault in the performance of any duty or 
duties imposed upon it; or (c) persistent- 
ly refuses or neglects to comply with 
any provision of law......... It seems clear 
to their Lordships that it is à most seri- 
ous charge to allege that the council, en- 
trusted.with these very important duties, 
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persistently makes default in the per- 
formance of any duty or duties imposed 
upon it. No authority is required to sup- 
«port the view that in such circumstances 
it is plain and obvious that the principle 
audi alteram partem must apply. 

Equally, it is clear that if a council is 
alleged persistently to refuse or neglect 
to comply with a provision of law it 
must be entitled (as a matter of the most 
elementary justice) to be heard in its 
defence. Again this proposition requires 
no authority to support it. If, therefore, 
it is clear that in two of the three cases, 
the Minister must act judicially, then it 
seems to their Lordships, looking at the 
section as a whole, that it is not possible 
to single out for different treatment the 
third case, namely, incompetence......... 

The third matter can be dealt with 
quite shortly. The sanction which the 
Minister can impose and indeed, if he 
is satisfied of the necessary premise, must 
impose upon the erring council is as com- 
plete as could be imagined; it involves 
the dissolution of the council and there- 
fore ‘the confiscation of all its properties. 
It was at one moment faintly argued that 
the council was a trustee and that it was 
not therefore being deprived of any of 
its property but this argument (soon 
abandoned) depended upon a complete 
misconception of the law of corporation... 
For the purposes of the application of 
the principle it seems to their Lordships 
that this must apply equally to a statu- 
tory body having statutory powers, au- 
thorities and duties just as it does to an 
individual. Accordingly on this ground 
too the Minister should have observed 
the principle. 

For these reasons their Lordships have 
no doubt that in the circumstances of this 
case the Minister should have observed 
the principle audi alteram partem. Suga- 
thadasa v. Jayasinghe, ((1958) 59 NLR 


_ 457) was wrongly decided”. 


Narrow as were the considerations ap- 
plied by the Privy Council to determine 
whether the principle audi alteram par- 
tem applied or not, Alfred Thangarajah 
Durayappah v. W. J. Fernando, (1967) 2 
AC 337, appears to us to furnish a com- 
plete answer to the submission of the 
learned Attorney General that, as a mat- 
ter of interpretation, Sec. 238 of the Pun- 
jab Municipal Act did not ‘contemplate 
and did not require that an opportunity 
should be given to the Committee before 
an order of supersession was passed. We 
may notice here that the language of 
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Sec. 238 (1) of the Punjab Municipal Act 
is very nearly the same as the language 
of Sec. 277 (1) of the Municipal Ordi- 
nance which was interpreted by the 
Privy Council in Alfred Thangarajah 
Durayappah v. W. J. Fernando, (1967) 2 
AC 337. We have already referred to 
some of the relevant provisions of the 
‘Punjab Municipal Act to indicate some 
‘of the rights and duties of the Commit- 
itee under that Act. A Committee as soon 
‘as it is constituted, at once, assumes a 
‘certain office and status, is endowed with 
'eertain rights and burdened with certain 
‘responsibilities, all of a nature command- 
‘ing respectful regard from the public. To 
‘be stripped of the office and status, to be 
ideprived of the rights, to be removed 
‘from the responsibilities, in an uncere- 
monious way as to suffer in public 
esteem, is certainly to visit the Commit- 
tee with civi] consequences. In our opin- 
‘ion the status and office and the rights 
„and responsibilities to which we have 
‘referred and the expectation of the Com- 
-mittee to serve its full term of office 
would certainly create sufficient interest 
‘in the Municipal Committee and their 
‘loss, if superseded, would entail civil 
iconsequences so as to justify an insist- 
;ence upon the observance of the princi- 
‘ples of natural justice before an order 


sof supersession is passed. 


10. One of the submissions of the 
learned Attorney General was that when 
the question was one of disqualification 
of an individual member, Sec. 16 of the 
Punjab Municipal Act expressly provid- 
ed for an opportunity being given to the 
member concerned whereas Sec. 238 (1) 
did not provide for such an opportunity 
and. so, by necessary implication, it must 
be considered that the principle audi 
alteram partem was excluded. We are 
unable to agree with the submission of 
the learned Attorney General. It is not 
always a necessary inference that if op- 
portunity is expressly provided in one 
provision and not so provided in another, 
opporunity is to be considered as exclud- 
ed from that other provision. It may be 
a weighty consideration to be taken into 
jaccount but the weightier consideration 
is whether the administrative action en- 
tails civil consequences. This was also 
the view taken in Mohinder Singh Gill 
v, The Chief Election Commissioner, 
New Delhi, (1978) 2 SCR 272: (AIR 1978 
SC 851), where it was observed (at 
p. 316): 

“We have been told that wherever the 
Parliament has intended a hearing it has 
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said so in the Act and the rules and in- 
ferentially where it has not specified it 
is otiose. There is no such sequitur, The 
silence of a statute has no exclusionary 
effect except where it flows from neces- 
sary implication. Art. 324 vests a wide 
power and where some direct conse- 
quence on candidates emanates from its 
exercise we must read this functional ob- 
ligation.” 


11. Another submission of the learn- 
ed Attorney General was that Sec. 238 
(1) also contemplated emergent situa- 
tions where swift action might be neces- 
sary to avert disaster and that in such 
situations if the demands of natural jus- 
tice were to be met, the very object of 
the provision would be frustrated. It is 
difficult to visualise the sudden and cala- 
mitous situations gloomily foreboded by 
the learned Attorney General where 
there would not be enough breathing 
time to observe natural justice, at least 
in a rudimentary way. A Municipal Com- 
mittee under the Punjab Municipal Act 
is a public body consisting of both offi- 
cials and non-officials and one cannot 
imagine anything momentous being done 
in a matter of minutes and seconds. And, 
natural justice may always be tailored to 
the situation. Minimal natural justice, 
the barest notice and the ‘littlest’ oppor- 
tunity, in the shortest time, may serve. 
The authority acting under Sec. 238 (1) 
is the master of its own procedure. There 
need be no oral hearing. It is not neces- 
sary to put every detail of the case to 
the Committee: broad grounds sufficient 
to indicate the substance of the allega- 
tions may be given. We do not think 
that even minimal natural justice is ex- 
cluded when alleged grave situations 
arise under Sec. 238. If indeed such grave 
situations arise, the public interest can 
be sufficiently protected by appropriate 
prohibitory and mandatory action under 
the other relevant provisions of the sta- 
tute in Sections 232 to 235 of the Act. 
We guard ourselves against being under- 
stood as laying down any proposition of 
universal application. Other statutes pro- 
viding for speedy action to meet emer- 
gent situations may well be construed as 
excluding the principle audi alteram par- 
tem. All that we say is that Sec. 238 (1) 
of the Punjab Municipal Act does not. 


12. The next question for consideras 
tion is whether the Committee was given 
an opportunity to make its representa- 
tions against the allegations upon which 
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the order of supersession was ultimately 
founded. We have already mentioned 
that the first allegation was about the 
agreement to pay ‘mobilisation advance’ 
to M/s. Tarapore & Co. It appears that 
the work of construction of New Delhi 
City Centre was initially awarded to 
Mohinder Singh & Co. in October 1976 
but on account of their inability to com- 
plete the work within the stipulated time 
it was decided to invite “restricted ten- 
ders” from other contractors. That was 
done and the contract was awarded to 
Tarapore & Co. One of the conditions of 
the contract which was accepted by the 
Committee was that the contractor 
should be paid 74% of the value of the 
tender as ‘mobilisation advance’. On De- 
cember 31, 1979, the New Delhi Munici- 
pal Committee addressed a letter to the 
Secretary (Local Self Government), Delhi 
Administration requesting the sanction of 
the Lt. Governor for payment of ‘mobili- 
sation advance’ to the contractors. It 
was mentioned in the letter that the 
contractors had offered to pay interest at 
the rate of 9% per annum and to give 
a pank guarantee to cover the advance 
as well as the interest. While the ques- 
tion of the grant of approval by ‘the 
Lt. Governor was under consideration. Mo- 
hinder Singh, the original contractor ap- 
pears to have submitted a representation 
to the Govt. of India about the award of 
the contract to Tarapore & Co. On Feb- 
ruary 11, 1980, the Deputy Secretary, 
Ministry of Works & Housing, Govern- 
ment of India, forwarded a copy of the 
representation to Shri S. C. Chhabra, 
President, New Delhi Municipal Commit- 
tee and requested him “(a) to send a fac- 
tual report on the subject, and (b) not 
to make further payments, commitments 
or arrangements or to do anything irre- 
vocable till the New Delhi Municipal 
Committee hears from this Ministry”. 
The President of the New Delhi Munici- 
pal Committee submitted the factual re- 
port on February 13, 1980, and on Febru- 
ary 19, 1980 wrote a letter to Shri M. K 
Mukherjee, Secretary, Ministry of Works 
& Housing, pointing out that a serious 
situation and stalemate had been created’ 
because of the direction contained in the 
Deputy Secretary’s letter dated Febru- 
ary 11, 1980 not to make further pay- 
ments to the contractors until they again 
heard from the Government of India. 
The circumstances under which the con- 
tract had been awarded to Tarapore &. 


Co. were explained and the Government 
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of India requested to communicate their 
decision at an early date. A copy of the 
letter was also sent to the Lt. Governor 
and to the Secretary, Local Self Govern- 
ment, Delhi Administration. On Febru- 
ary 1, 1980 the Deputy Secretary, Min- 
istry of Works and :Housing, Government 
of India wrote to Shri Shaiza, Secretary 
Local Self Government, Delhi Admin- 
istration pointing to the letter from him 
(the Deputy Secretary, Government of 
India) to the President, New Delhi Muni- 
cipal Committee, a copy of which had 
been sent to Shri Shaiza and referring 
to a subsequent telephonic conversation 
between the two of them, and mentioning 
that a report had since been received 
from the New Delhi Municipal Commit- 
tee. The Deputy Secretary, Ministry of 
Works & Housing also reminded Shri 
Shaiza that he had given him to under- 
stand that the Lt. Governor had not 
agreed to the grant of mobilisation ad- 
vance of Rs. 15 lakhs by the New Delhi 
Municipal Committee to M/s. Tarapore 
& Co. He requested Shri Shaiza to ex- 
pedite the views of the Delhi Administra- 
tion on Mohinder Singh & Co.'s repre- 
sentation and the modalities of the grant 
of the contract for the remainder of the 
work to M/s. Tarapore & Co. It is to be 
noted here that though according to this 
letter Shri Shaiza had already informed 
the Deputy Secretary, Government of 
India, that the Lt. Governor had not 
agreed to the grant of the mobilisation 
advance, the New Delhi Municipal Com- 
mittee themselves had not been so in- 
formed by the Delhi Administration until 
then, nor even later. What is even more 
curious is the circumstance that after 
receiving Shri Shaiza’s letter, the Deputy 
Secretary, Government of India, on Feb- 
ruary 22, 1980, wrote to the President, 
New Delhi Municipal Committee in- 
forming him that the Ministry of Works 
& Housing had considered the position 
and that the New Delhi Municipal Com- 
mittee might deal with the matter ac- 
cording to law and that the request made 
in sub-para (b) of his D. O. letter of 
even number dated February 11, 1980, 
addressed to the President, New Delhi 
Municipal Committee might be treated as 
withdrawn. This was to be without pre- 
judice to any action that the Ministry of 


Home Affairs and/or the Delhi Admin- 
istration might like to take in the mat- 
ter. This was how the matter stood when 
the impugned order was passed on Feb- 
ruary 27, 1980, by the Lt. Governor. The 
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order was signed by Shri Shaiza, Secre- 
tary, Local Self Government, Delhi Ad- 
ministration. It appears that Shri Shaiza 
had made a notice.on the file on Febru- 
ary 12, 1980, apparently for the con- 
sideration of the Lt. Governor. However, 
that was entirely an internal matter 
about which the New Delhi Municipal 
Committee could have had no know- 
ledge. This is the entire material placed 
before us in support of the claim made 
by the learned Attorney General on be- 
half of the Delhi Administration that the 
Committee had the opportunity of mak- 
ing its representation in regard to the 
first of the allegations made in the im- 
pugned order. It is difficult to sustain 
the claim of the learned Attorney Gene- 
ral even in a remote way. In the first 
place the correspondence that passed was 
between the Government of India and 
the New Delhi Municipal Committee 
and not between the Delhi Administra- 
tion and the New Delhi Municipal Com- 
mittee. The authority competent to take 
action under Sec. 238 (1) of the Punjab 
Municipal Act was the Delhi Administra- 
tion and not the Government of India. 
It cannot, therefore, be contended that 
the Delhi Administration ever gave any 
opportunity to the New Delhi Municipal 
Committee to make any representation 
about this matter. In the second place 
the correspondence that passed between 
the Government of India and the New 
Delhi Municipal Committee was in re- 
gard to the representation of Mohinder 
Singh & Co. about the award of the con- 
tract to Tarapore & Co. The letter dated 
February 11, 1980, from the Deputy Se- 
cretary, Ministry of Works & Housing 
to the President, New Delhi Municipal 
Committee does not even mention the 
mobilisation advance. In the third place, 
throughout the correspondence, there is 
not a hint or whisper about any proposal 
to take action under Sec. 238. On the 
material before us we find it impossible 
to hold that the New Delhi Municipal 
Committee was ever put on notice cf any 
proposed action by the Delhi Administra- 
tion in regard to first of the allegations 
made in the impugned order. If any in- 
formation was sought from the New 
Delhi Municipal Committee and if any 
information was given by the Committee 
such information was furnished and 
gathered in the course of an exploratory 
or fact finding expedition and was never 
intended to be an answer to an action- 
inspired notice. i 5 
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13. The second of the charges or alle- 
gations in the notice was that one B. K. 
Mittal had been re-employed despite the 
advice of the Central Vigilance Commis- 
sion that proceedings for the imposition 
of a major penalty should be initiated 
against him. Our attention was invited to 
a letter dated November 20, 1979, from 
the Delhi Administration to the New 
Delhi Municipal Committee in which the 
Delhi Administration took to task and 
reprimanded the New Delhi Municipal 
Committee for re-employing B. K. Mittal. 
This letter cannot be construed as a no~ 
tice to the New Delhi Municipal Com- 
mittee to come forward with its expla- 
nation. The letter was peremptory and 
final and the indication was that the 
chapter was closed with the reprimand. 
Here again, there was nothing to indicate 
that any other action was contemplated 
against the Municipal Committee and 
that the Municipal Committee could offer 
its explanation if so minded. 


14. In regard to the third of the alle- 
gations in the impugned order the High 
Court found that the Municipal Commit- 
tee had no opportunity to meet the same. 
It is, therefore, unnecessary for us to 
consider the matter. 


15. The fourth charge or allegation 
was that the Municipal Committee creat- 
ed a number of posts including that of 
a Director (Horticulture) and also ap- 
pointed one Sharma to that post, not- 
-withstanding the directive of the Lt. Gov- 
ernor that no post should be created 
until the staffing pattern was studied by 
the Administrative Reforms Department. 
The Municipal Committee sought the 
sanction of the Lt. Governor for its 
budget estimates. The Delhi . Administra- 
tion in its comments addressed to the 
President, New Delhi Municipal Commit- 
tee pointed out that there was an ad hoc 
provision for additional staff amounting 
to Rs. 33 lakhs without indicating the 
details of posts. A directive was issued 
that until the Administrative Reforms 
Department made a study of the staffing. 
pattern the ad hoc provision of Rs. 33 
lakhs should not be utilised. Correspon- 
dence ensued between the New Delhi 
Municipal Committee and the Delhi Ad- 
ministration, the former requesting the 
latter to withdraw the directive and the 
latter insisting upon the directive. Shri 
Sharma was however, appointed as Di- 
rector (Horticulture), by the New Delhi 
Municipal Committee in spite of the 
directive. Though the Delhi Administra- 
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tion. objected to the irregular appoint- 
ments made by the Municipal Committee 
the correspondence does not reveal that 
any action was proposed against the 
Municipal Committee. 


16. Thus on a consideration of the 
entire material placed before us we do 
not have any doubt that the New Delhi 
Municipal Committee was never put on 
notice of any action proposed to be taken 
under Sec. 238 of the Punjab Municipal 
Act and no opportunity was given to the 
Municipal Committee to explain any fact 
or circumstance on the basis (of which) 
{that action was proposed. If there was 
‘Jany correspondence between the New 
Delhi Municipal Committee and any 
other authority about the subject matter 
or any of the allegations, if information 
was given and gathered it was for entire- 
ly different purposes. In our view, the 
requirements of natural justice are met 
only if opportunity to represent is given 
iin view of proposed action. The demands 
of natural justice are not met even if the 
very person proceeded against has fur- 
nished the information on which the ac- 
tion is based, if it is furnished in a casual 
way or for some other purpose. We do 
not suggest that the opportunity need be 
a ‘double opportunity’ that is, one oppor- 
tunity on the factual allegations and an- 
other on the proposed penalty. Both may 
be rolled into one. But the person pro- 
ceeded against must know that he is be- 
ing required to meet the allegations 
which might lead to a certain action 
being taken against him. If that is made 
known the requirements are met. We 
disagree with the finding of the High 
Court that the Committee had the oppor- 
tunity to meet the allegations contained 
in the order of supersession, 


17. Linked with this question is the 
question whether the failure to observe 
natural justice does at all matter if the 
observance of natural justice would have 
made no difference, the admitted or in- 
disputable facts speaking for themselves. 
Where on the admitted or indisputable 
facts only one conclusion is possible and 
under the law only one penalty is per- 
missible, the Court may not issue its 
writ to compel the observance of natural 
justice, not because it approves the non- 
observance of natural justice but be- 
cause Courts do not issue futile writs. 
But it will be a pernicious principle to 
apply in other. situations where cpanelu 
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sions are controversial, however slightly, 
and penalties are discretionary. 


18. In Ridge v. Baldwin, (1964) AC 
40, one of the arguments was that even 
if the appellant had been heard by the 
watch committee nothing that he could 
have said could have made any differ- 
ence. The House of Lords observed (at 
p. 68): 


“It may be convenient at this point to 
deal with an argument that, even if as a 
general rule a watch committee must 
hear a constable in his own defence be- 
fore dismissing him, this case was so 
clear that nothing that the appellant 
could have said could have made any 
difference, It is at least very doubtful 
whether that could be accepted as an 
excuse. But, even if it could, the respon- 
dents would, in my view, fail on the 
facts. It may well be that no reasonable 
body of mien could have reinstated the 
appellant. But as between the other two 
courses open to the watch committee the 
case is not so clear. Certainly on the 
facts, as we know them, the watch com- 
mittee could reasonably have decided to 
forfeit the appellant’s pension rights, but 
I could not hold that they would have 
acted wrongly or wholly unreasonably 
if they had in the exercise of their dis- 
cretion decided to take a more lenient 
course.” 


19. Megarry J. discussed the question 
im John v. Rees, (1970) 1 Ch 345. He said 
(at p. 402): 

“It may be that there are some who 
would decry the importance which the 
courts attach to the observance of the 
rules of natural justice. ‘When something 
is obvious’, they may say, ‘why force 
everybody to go through the tiresome 
waste of time involved in framing 
charges and giving an opportunity to be 
heard? The result is obvious from the 
start’. Those who take this view do not 
think, do themselves justice. As every- 
body who has anything to do with the 
law well knows the path of the law is 
strewn with examples of open and shut 
eases which, somehow, were not of un- 
answerable charges which, in the event, 
were completely answered; of inexplic- 
able conduct which was fully explained; 
of fixed and unalterable determinations 
that, by discussion, suffered a change. 
Nor are those with any knowledge of 
human nature who pause to think for a 
moment likely to underestimate the feel- 
ings of resentment of those who find 
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that a decision against them has been 
made without their being afforded any 
opportunity to influence the course of 
events,” 

20. In Annamunthodo v. Oilfields 
Workers’ Trade Union, (1961) 3 All ER 
621 (HL), Lord Denning, in his speech 
said (at p. 625): 

“Counsel for the respondent union did 
suggest that a man could not complain 
of a failure of natural justice unless he 
could show that he had been prejudiced 
by it. Their Lordships cannot accept this 
suggestion. If a domestic tribunal fails to 
act in accordance with natural justice, 
the person affected by their decision can 
always seek redress in the courts. It is 
a prejudice to any man to be denied jus- 
tice.” 

21. In Margarite Fuentes et al. v, Ro- 
bert L. Shevin, (1972) 32 L Ed 2d 556, 
it was said (at p. 574): 

“But even assuming that the appellants 
had fallen behind in their instalment 
payments, and that they had no other 
valid defences’, that is immaterial here, 
The right to be heard does not depend 
upon an advance showing that one will 
surely prevail at the hearing. ‘To one 
who protests against the taking of his 
property without due process of law, it 
is no answer to say that in his particular 
case due process of law would have led 
to the same result because he had no 
adequate defence upon the merits’.” 


22. In Chintapalli Agency Taluk Ar- 
rack Sales Co-operative Society Ltd., ete, 
v. Secretary (Food & Agriculture) Govt, 
of Andhra Pradesh ete., (1978) 1 SCR 563: 
{AIR 1977 SC 2313) there was a non- 
compliance with Sec. 77 (2) of the Co= 
operative Societies Act which provided 
that no order prejudicial to. any person 
shall be passed unless such person had 
been given an opportunity of making his 
representation. The argument was that 
Since the facts were clear the non-com- 
pliance did not matter. It was also said 
that the appellant had of his own motion 
made some representation in the maiter. 
This Court rejected the arguments ob- 
serving (at pp. 567, 569-570): 

“It is submitted that the Government 
did not afford any opportunity to the 
appellant for making representation be- 
fore it. The High Court rejected this plea 
on the ground that from a perusal of the 
voluntary applications filed by the appel- 
lant it was clear that the appellant had 
anyhow met with the points urged by the 
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respondents in their revision petition be- 
fore the Government. We are, however, 
unable to accept the view of the High 
Court as correct,” XX XX XX 


“As mentioned earlier in the judgment 
the Government did not give any 
notice communicating to the appellant 
about entertainment of the application 
in revision preferred by the respondents, 
Even though the appellant had filed 
some representations in respect of the 
matter, it would not absolve the Govern- 
ment from giving notice to the appellant 
to make the representation against the 
claim of the respondents, The minimal 
requirement under Section 77 (2) is a 
notice informing the opponent about the 
application and affording him an oppor- 
tunity to make his representation against 
whatever has been alleged in his petition. 
It is true that a personal hearing is not 
obligatory but the minimal requirement 
of the principles of natural justice which 
are ingrained in Section 77 (2) is that 
the party whose rights are going to be 
affected and against whom some allega- 
tions are made and some prejudicial 
orders are claimed should have a written 
hotice of the proceedings from the au- 
thority disclosing grounds of complaint 
or other objection preferably by fur- 
nishing a copy of the petition on which 
action is contemplated in order that a 
proper and effective representation may 
be made. This minimal requirement can 
on no account be dispensed with by rely- 
ing upon the principle of absence of 
prejudice or imputation of certain know- 
ledge to the party against whom action 
is sought for. 

It is admitted that no notice whatever 
had been given by the Government to 
the appellant. There is, therefore, clear 
violation of Section 77 (2) which is a 
mandatory provision. We do not agree 
with the High Court that this provision 
can be by-passed by resort to delving 
into correspondence between the appel- 
lant and the Government. Such non- 
compliance with a mandatory provision 
gives rise to unnecessary litigation which 
must be avoided at all costs.” 


23. The observations of this Court in 
Chintapalli Agency Taluk Arrack Sales 
Co-operative Society v. Secretary, (AIR 
1977 SC 2313) are clearly against the sub- 
missions of the learned Attorney General. 

24, The matter has also been treated 
as an application of the general principle 
that justice should not only be done but 
should be seen to be done, Jackson’s Na~' 
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tural Justice (1980 Edn.) contains a very 
interesting discussion of the subject. He 
says: 

“The distinction between justice being 
done and being seen to be done has been 
emphasised in many cases, 

XX XX XX 


The requirement that justice should be 
seen to be done may be regarded as a 
general principle which in some cases 
can be satisfied only by the observance 
of the rules of natural justice or as itself 
forming one of those rules. Both expla- 
nations of the significance of the maxim 
are found in Lord Widgery C. J.’s judg- 
ment in R. v. Home Secretary, Ex. P. 
Hosenball, (1977) 1 WLR 766, 772, where 
after saying that “the principles of nat- 
ural justice are those fundamental rules, 
the breach of which will prevent justice 
from being seen to be done” he went on 
to describe the maxim as “one of the 
rules generally accepted in the bundle of 
the rules making up natural justice.” 


It is the recognition of the importance 
of the requirement that justice is seen 
to be done that justifies the giving of a 
remedy to a litigant even when it may 
be claimed that a decision alleged to be 
vitiated by a breach of natural justice 
would still have been reached had a fair 
hearing been given by an impartial tri- 
bunal. The maxim is applicable precisely 
when the Court is concerned not with a 
case of actual injustice but with the ap- 
pearance of injustice, or possible injus- 
tice. In Altco Ltd. v. Sutherland, (1971) 
2 Lioyd’s Rep 515 Donaldson J. said that 
the court, in deciding whether to inter- 
fere where an arbitrator had not given 
a party a full hearing was not concerned 
with whether a further hearing would 
produce a different or the same result. 
It was important that the parties should 
not only be given justice, but, as reason~ 
able men, know that they had had jus- 
tice or “to use the time hallowed phrase” 
that justice should not only be done but 
be seen to be done. In R. v. Thames Mag- 
istrates’ Court, ex. p. Polemis, (1974) f 
WLR 1371, the applicant obtained an 
order of certiorari to quash his convic- 
tion by a stipendiary magistrate on the 
ground that he had not had sufficient 
time to prepare his defence. The Divi- 
sional Court rejected the argument that, 
in its discretion, it ought to refuse relief 
because the applicant had no defence to 
the charge. 


‘It is again absolutely basic to our sys- 
fem that justice must not only be done 
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but must manifestly be seen to be done. 
If justice was so clearly not seen to be 
done, as on the afternoon in question 
here, it seems to me that it is no answer 
to the applicant to say: ‘Well, even if the 


case had been properly ‘conducted, the 
result would have been the same’. That 
is mixing up doing justice with seeing 


that justice is done (per 
C. J. at p. 1375).” 


In our view the principles of natural jus- 
tice know of no exclusionary rule depen- 
dent on whether it would have made any 
difference if natural justice had been 
observed. The non-observance of natural 
justice is itself prejudice to any man and 
proof of prejudice independently of proof 
of denial of natural justice is unneces-~ 
sary. It ill comes from a person who 
has denied justice that the person who 
has been denied justice is not prejudic- 
ed. As we said earlier where on the ad- 
mitted or indisputable facts only one 
conclusion is possible and under the law 
only one penalty is permissible, the 
Court may not issue its writ to compel 
the observance of natural justice, not 
because it is not necessary to observe 
natural justice but because Courts do not 
issue futile writs. We do not agree with 
the contrary view taken by the Delhi 
High Court in the judgment under 
appeal, i 


Lord Widgery 


25. Every wrong action of a Munici- 
pal Committee need not necessarily lead 
to the inference of incompetence on the 
part of the Committee or amount to an 
abuse of the powers of the Committee. 
That is a matter to be decided by the 
State Government on the facts of each 
case. A Committee may admit that what 
it has done is wrong and yet may plead 
that its action does not reveal incompet- 
ence or an abuse of its powers. It may 
plead an honest error judgment; it may 
plead some misapprehension about the 
state of facts or state of the law; it may 
Plead that in any event the drastic action 
contemplated by Sec. 238 (1) is not call- 
ed for. Therefore, merely because facts 
are admitted or are indisputable it does 
not follow that natural justice need not 
be observed. In fact in the present case 
one of the complaints of the appellant is 
that relevant facts were not considered 
by the Lt. Governor. Neither the im- 
pugned order nor the note of Shri Shaiza 
shows that in regard to the first allega- 
tion two vital circumstances were con- 
sidered; (a) The contractor had agreed 
to pay interest at the rate of 9% on the 
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mobilisation advance; (b) the contractor. 


-had agreed to offer bank guarantee to 
cover the mobilisation advance as well as 
the interest. It was argued that had 
these facts been brought to the notice of 
the Lt. Governor he might not have 
made the impugned order. If notice had 
been given to the Committee, the Com- 
mittee would have certainly brought 
these facts to the notice of the Lt, Gov- 
ernor, 


26. In the light of the discussion ws 
have no option but to hold that the order 
dated February 27, 1980, of the Lt. Gov- 
ernor superseding the New Delhi Muni- 
cipal Committee is vitiated by the failure 
to observe the principle Audi Alteram 
Partem. The question is what relief 
should be given to the appellant? The 
term of the Committee is due to expire 
on October 3, 1980 which means that just 
a few days more are left for the term 
to run out. If now the order is quashed 
and the Committee is directed to be re- 
instated with liberty to the Lt. Governor 
to proceed according to law — this should 
be our order ordinarily —, it may lead te 
confusion and even chaos in the affairs of 
the Municipality. Shri Sorabji, 
counsel for the appellant, had relieved 
us of our anxiety by stating “In view of 
the fact that the term expires on Octo- 
ber 3, 1980, and as the appellant is anxi- 
ous to have the stigma cast on him by 
the notification removed, the appellant 
does not press either for reinstatement in 
office or for striking down the notifica- 
tion so long as there is a just determina- 
tion of the invalidity of the notification”. 
We have held that the notification is 
" vitiated by the failure to observe the prin- 
ciples of natural justice and we let the 
matter rest there. We neither quash the 
notification nor reinstate the Committee. 
Nor are we to be understood as having 
expressed any opinion on the merits of 
the supersession. We allow the appeal in 
the manner indicated. The appellant is 
- entitled to his costs, 


Appeal allowed. 
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P. N. BHAGWATI AND EB S, 
VENKATARAMIAH, JJ. 
The Commissioner of Income-tax, An- 


dhra Pradesh, Appellant v, M/s, Toshoku 
Ltd., Guntur ete., Respondents, 


Civil Appeals Nos, 782-783 of 1973, D/- 
29-8-1980. 


Income-tax Act (43 of 1961), Ss. 161 
and 9 (1) (i) Expl. (a) — Non-resident as- 
sessees working as commission agents —~ 
Commission amounts for services ren- 
dered outside India — Held not assess- 
able under Section 161. 


Under the terms of the agreement bee- 
tween the statutory agent who was a 
dealer in tobacco and the assessees, who 
were Japanese Company and French 
business house and admittedly non-resi~ 
dent, the assessees were appointed as 
the Sales Agents in Japan and France 
for selling the tobacco exported by the 
statutory agent. The assessees were en- 
titled to a commission of 3% of the in- 
voice amount. The assessees rendered 
service as selling agents to the statutory 
agent outside the taxable territories, The 
sale price received on the sale of tobacco 
in Japan and France for selling tobacco 
in Japan and France was remitted wholly 
to the statutory agent who debited his 
commission account with the amount of 
commission payable to the foreign com- 


_ panies and credited the same in the ac- 


count of the Japanese Company and the 
French business house in his books. This 
amount was remitted to the Japanese 
Company and the French Business House 
subsequently and appropriate debit en~ 
tries were made in the account of the 
Japanese Company and the French Busie 
ness House with the statutory agent. 


Held that the commission amounts sent 
to the Japanese company and the 
French Business House were not assess- 
able in terms of S. 161. AIR 1965 SC 1526; 
AIR 1977 SC 1259, Rel, on; AIR 1962 SC 
977, Distinguished. (Para 13) 


Tt could not be said that the making of 
the book entries in the books of the sta- 
tutory agent amounted to receipt by the 
assessees who were non-residents as the 
amounts so credited in their favour were 


Referred 
Nos. 50 and 52 of 1970, as 18-11-1972 
(Andh Pra). 
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not at their disposal or control. It was 
not possible to hold that the non-resident 
assessees either received or could. be 


deemed to have received the sums in 
question when their accounts with the 
statutory agent were credited, since a 


‘eredit balance without more only repre- 
sents a debt and a mere book entry in 
the debtor’s own books did not constitute 
payment which would secure discharge 
from the debt. They could not, therefore, 
be charged to tax on the basis of receipt 
of income actual or constructive in the 
taxable territories during the relevant ac- 
counting period. (Para 11) 

The non-resident assessees did not 
earry on any business operations in the 
taxable territories. They acted as selling 
agents outside India. The receipt in India 
of the sale proceeds of tobacco remitted 


or caused to be remitted by 
the purchasers from abroad did 
not amount to an operation car- 
ried out by the assessees in India as 


contemplated by clause (a) of the Expla- 
nation to S. 9 (1) (i) of the Act. The com- 
mission amounts which were earned by 
the non-resident assessees for services 


rendered outside India could not, there- . 


fore, be deemed to be incomes which 
have either accrued or arisen in India. 
(Paras 12 and 13) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1259: (1977) 3 SCR 475: 
1977 Tax LR 650 12 
AIR 1965 SC 1526: 56 ITR 20 12 
AIR 1962 SC 977: (1962) Supp (2) SCR 
596 , 8, 
Mr. P. A. Francis, Sr. Advocate, Myr, 
.K. C. Dua and Miss A. Subhashini, Ad- 
vocates, for Appellant; A, Subba Rao, 
Advocate, for Respondents, 
VENKATARAMIAH, J.:—- These two 
appeals by Special Leave are filed 
against a common judgment dated Nov- 
ember 18, 1971 delivered by the High 


Court of Andhra Pradesh in Case Refer- 


red Nos. 50 and 52 of 1970. 

2. Sri Bormidala Kotiratnam (herein- 
after referred to as ‘the statutory agent’) 
is a dealer in tobacco at Guntur in the 
State of Andhra Pradesh. During the 
previous year relevant to the assessment 
year 1962-63, the statutory agent pur- 
-chased tobacco in India and exported it 
to Japan, where it was sold through M/s, 
Toshoku Ltd. (the assessee involved in 
Civil Appeal No. 762 of 1973) a Japanese 
Company and admittedly non-resident, 
Under the terms of the agreement be-. 
tween the. statutory. agent. and the as 
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sessee referred to above, the latter was 
appointed the exclusive sales .agent in 
Japan for selling tobacco: exported by 
the former. The assessee was entitled to 
a commission of 3% of the invoice 
amount. The sale price received on the 
sale of tobacco in Japan was remitted 
wholly to the statutory agent who debit- 
ed his commission account with the 
amount of commission payable to the 
Japanese company and credited the 
same in the account of the Japanese com- 
pany in his books on December 31, 1961. 
The amount was remitted to the Japa- 
nese company on February 1, 1962 on 
which date an appropriate debit entry 
was made in the account of the Japanese 
company with the statutory agent. 


3. The statutory agent had similarly 
sold some tobacco during the same ac- 
counting period through another non- 
resident business house by name ‘M/s, 
Societe Pour Le Commerce International 
Des Tobacs’ (the assessee involved in Civil 
Appeal No. 783 of 1973) carrying on 
business in France. The terms of agree- 
ment were the same as in the case of the 
Japanese company referred to above, the 
only difference being the geographical 
area in which each of them had to ren- 
der service as a selling agent, In this 
case also the statutory agent made simi- | 
lar entries in his books regarding the 
commission payable to the assessee and 
ultimately made a debit entry in the 
account of the assessee in his books when 
the amount was transmitted to the as- 
sessee, 


4. During the assessment year the 
question whether the commission 
amounts sent to the Japanese company 
and the French business house (herein- 
after referred to collectively as ‘the ase 
sessees’) were assessable in terms of Sec- 
tion 161 of the Income-tax Act, 196% 
(hereinafter referred to as ‘the Act’) 
arose for consideration before the In- 
come-tax Officer. The statutory agent 
contended that the amounts in question 
were not taxable in view of the clarificas 
tion of the legal position by the Board 
Circular (XX VII-I) of 53 No. 26 (11/53) 
dated July 17, 1953 which stated: 


“A foreign agent of an Indian exporter 
operates in his own country and no part 
of his income arises in India. Usually his 
commission is remitted directly to him 
and is therefore not received by or on his 
behalf in India. Such an agent is not 
liable to Indian - income-tax,” - 
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5. The Income-tax Officer, however, 
came to the conclusion that the sums in 
question were taxable in view of the de- 
cision of this Court in P. V. Raghava 
Reddi v. Commissioner of Income-tax, 
(1962) Supp (2) SCR 596: (AIR 1962 SC 
977) and assessed them under S. 143 (3) 
read with Section 163 of the Act. The 
appeals preferred by the statutory agent 
against the orders of assessment before 
the Appellate Assistant Commissioner 
of I.-T. and the L.-T. Appellate Tribunal 
were unsuccessful. Thereafter the follow- 
ing common question of law was referred 
to the High Court of Andhra Pradesh 
under S. 256 (1) of the Act:— 


“Whether on the facts and in the cir- 
cumstances of the case the assessment on 
the appellant under Section 161 of the 
Income-tax Act, 1961 is justified.” 


6. The High Court held that the as- 
sessments ‘were not justified and answer- 
ed the question against the Department. 
Hence these appeals under Article 136 
of the Constitution. 


%. The relevant provisions of the Act 
on which reliance is placed before us 
are Sections 5 (2), 9 (1) (i), 160, 161 and 
163. Section 5 (2) of the Act which deals 
with the chargeability of the income of 
a person who is a non-resident under 

. the Act provides that subject to the pro- 
visions of the Act, the total income of 
any previous year of a person who is a 
non-resident includes all income from 
whatever source derived (a) which is 
received or is deemed to be received in 
India in such year by or on behalf of 
such person, or (b) accrues or arises or 
is deemed to accrue or arise in India 
during such year. Explanation I to Sec- 
tion 5 (2) of the Act declares that an in- 
come arising abroad cannot be deemed 
to be received in India for the purpose 
of that section by reason only of the fact 
that it is included in a balance sheet pre- 
pared in India, Section 9 (1) (i) of the 
Act provides that all income accruing or 
arising, . whether directly or indirectly, 
through or from any business connection 
in India, or through or from any pro- 
perty in India, or through or from any 
asset or source of income in India, or 
through the transfer of a capital asset 
situate in India shall be deemed to ac- 
crue or arise in India. The explanation 
fo this clause provides that in the case 
of a business of which all the operations 
are not carried out in India, the income 
of the business deemed under this clause 
to accrue or arise in India shall be only 
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such part of the income as is reasonably 
attributable to the operations carried 
out in India and in the case of a non- 
resident, no income shall be deemed to 
accrue or arise in India to him through 
or from operations which are confined 
to the purchase of goods in India for the 
purpose of export. An agent of a non- 
resident including a person who is treat- 
ed as an agent under Section 163 of the 
Act becomes, according to Sec. 160 (1) 
of the Act, the representative assessee in 
respect of the income of a non-resident 
specified in sub-section (1) of Section 9 
of the Act. Section 161 of the Act makes 
a representative assessee, who is an 


‘agent of a non-resident personally liable. 


to assessment in respect of the income 
of the non-resident. Section 163 of the 
Act defines persons who may be regard- 
ed as agents of non-residents for the 
purposes of the Act. Sections 160, 161 and 
163 of the Act are merely enabling pro- 
visions which empower the authorities at 
their option to make assessment on 
and to recover tax due under the Act 
from the representative assessee. It is 
not disputed in these cases that if the 
incomes in question of the assessees are 
taxable, the statutory agent is liable to 
pay the-tax. The real question which 
falls for determination is whether the 
said incomes are taxable. The facts 
found in these appeals are that the sta- 
tutory agent exported his goods to Japan 
and France where they were sold 
through the assessees. The entire sale 
price was received in India by the sta- 
tutory agent who made credit entries in 
his account books regarding the com- 
mission amounts payable to the assessees 
and remitted the commission amounts to 
them subsequently. One extra feature in 
the case of the Japanese company is that 
it had been appointed as an exclusive 
agent for Japan. It is not disputed that 
the assessees rendered service as selling 
agents to the statutory agent outside the 
taxable territories, 

8. In order to establish its case, the 
Revenue has strongly relied on the de- 
cision of this Court in the case of C. V, 
Raghava Reddy (AIR 1962 SC 977} 
(supra). A perusal of that decision shows 
that the said case is distinguishable on 
facts. In that case the assessee had ex- 
ported in the years 1948-49 and 1949-50 
certain quantity of mica to Japan. Mica 
was not exportable directly to Japanese 
buyers during those years as Japan was 
under military occupation but to a State 
organisation called Boeki-Cho (Board of 
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Trade). To negotiate for order and to 
handle its other affairs in Japan in con- 
nection therewith the assessee engaged 
San-Ei Trading Co. Ltd., Tokyo as its 
agent. The Japanese Company was ad- 
mittedly a ‘non-resident’ company. Under 
the agreements the assessee undertook 
to pay certain percentage of gross sale 
proceeds as commission to the Japanese 
Company. With regard to the mode of 
payment of commission, the agreements 
provided a term which read thus: 


“In view of the difficulties in this coun- 
try it is requested that the first party 
credits all these amounts to the account 
of the second party with them without 
remitting the same until definite instruc- 
tions are received by the first party.” 


9. The first party to the agreement 
the assessee and the second party 
was the Japanese Company. During the 
two accounting years a total amount of 
Rs. 13,319-12-4 was paid to the Japanese 
Company either directly or through 
others to whom the assessee was in- 
structed by the Japanese Company to 
pay the amount, The Court rejected the 
contention of the assessee that the Japa- 
nese Company was not in receipt of the 
amount in the taxable territories and 
the amount was not income within the 
meaning of Section 4 (1) (a) of the Indian 
Income-tax Act, 1922 with the following 
observations: — 


“This leaves over the question which 
was earnestly argued, namely, whether 
the amounts in the two accounting years 
can be said to be received by the Japa- 
nese Company in the taxable territories, 
The argument is that the money was not 
actually received, but the assessee firm 
was a debtor in respect of that amount 
and unless the entry can be deemed to 
be a payment or receipt cl (a) cannot 
apply. We need not consider the fiction, 
for it is mot necessary to go into the fic- 
tion at all The agreement, from which 
we have quoted the relevant term, pro- 
vided that the Japanese Company desir- 
ed that the assessee firm should open an 
account in the name of the Japanese 
Company in their books of account, cre« 
dit the amounts in that account, and deal 
with those amounts according to the in- 
structions of the Japaneses Company, 
Till the money was so credited, there 
might be a relation of debtor and credi- 
tor; but after the amounts were credited, 
the money was held by the assessee firm 
as a depositee. The money then belonged 
to the Japanese Company and was held 
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for and on behalf of the Company and 
was at its disposal. The character of the 
money changed from a debt to a deposit 
in much the same way as if it was credit- 
ed in a Bank to the account of the Com- 
pany. Thus, the amount must be held, on 
the terms of the agreement, to have been 
received by the Japanese Company, and 
this attracts the application of S. 4 (1) (a). 
Indeed, the Japanese Company did dis- 
pose of a part of those amounts by in- 
structing the assessee firm that they be 
applied in a particular way. In our opin- 
ion, the High Court was right in answer- 
ing the question against the assessee. 


10. The Court, as it is obvious from 
the portion extracted above, proceeded to 
hold that the amount in question was re- 
ceived by the Japanese Company in India 
and hence was taxable on that basis. 

11. In the cases before us there were 
no terms corresponding to the term ex- 
tracted above which was found in the 
agreements between the assessee and the 
Japanese Company in P. V. Raghava 
Reddi’s case (AIR 1962 SC 977) (supra). 
It cannot be said that the making of the 
book entries in the books of the statu- 
tory agent amounted to receipt by the 


. assessees who were non-residents as the 


amounts so credited in their favour were 
not at their disposal or control. It is not 
possible to hold that the non-resident 
assesse€es in this case either received or 
can be deemed to have received the 
sums in question when their accounts 
with the statutory agent were credited, 
since a credit balance without more 
only represents a debt and a mere book 
entry in the debtor’s own books does not 
constitute payment which will secure 
discharge from the debt. They cannot, 
therefore, be charged to tax on the basis 
of receipt of income actual or construc- 
tive in the taxable territories during the 
relevant accounting period. 


12. The second aspect of the same 
question is whether the commission 
amounts credited in the books of the 
statutory agent can be treated as in- 
comes accrued, arisen, or deemed to 
have accrued or arisen in India to the 
non-resident assessees during the rel- 
evant year. This takes us to Section 9, 
of the Act. It is urged that the commis- 
sion amounts should be treated as in- 
comes deemed to have accrued or arisen 
in India as they, according to the De- 
partment, had either accrued or arisen 
through and from the business connec- 
tion in India that existed between the 
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non-resident assessees and the statutory 
agent, This contention overlooks the 
effect of clause (a) of the Explanation 
to clause (i) of. sub-section (1) of Sec, 9 
of the Act which provides that in the 
case of a business of which all the op- 
erations are not carried out in India, the 
income of the business deemed under 
that clause to accrue or arise in India 
shall be only such part of the income as 
is reasonably attributable to the opera- 
tions carried out in India, If all such 
operations are carried out in India, the 
entire income accruing therefrom shall 
be deemed to have accrued in India, If, 
however, all the operations are not car- 
ried out in the taxable territories, the 
profits and gains of business deemed to 
accrue in India through and from busi- 
ness connection in India shall be only 
such profits and gains as are reasonably 
attributable to that part of the opera- 
tions carried out in the taxable territo- 
ries, If no operations of business are car~ 
ried out in the taxable territories, it fol- 
lows that the income accruing or arising 
abroad through or from any business 
connection in India cannot be deemed to 
accrue or arise in India, (See Commis- 
sioner of Income-tax, Punjab v. R. D. 
Aggarwal and Co. (1965) 56 ITR 20: 
(AIR 1965 SC 1526) and M/s. Carboran- 
dum Co, v. Commissioner of Income-tax, 
Madras, (1977) 3 SCR 475: (AIR 1977 SC 
1259)) which are decided on the basis of 
Section 42 of the Indian Income-tax Act, 
1922, which corresponds to Sec, 9 (1) (i) 
of the Act,J 

13. In the instant case the non-re~ 
sident assessees did not carry on any 
business operations in the taxable terri- 
tories. They acted as selling agents out- 
side India. The receipt in India of the 
sale proceeds of tobacco remitted or caus- 
ed to be remitted by the purchasers from 
abroad does not amount to an operation 
carried out by the assessees in India as 
contemplated by clause (a) of the Expla- 
nation to Section 9 (1) (i) of the Act. The 
commission amounts which were earned 
by the non-resident assessees for ser- 
vices rendered outside India cannot, 
therefore, be deemed to be incomes 
which have either accrued or arisen in 
India. The High Court was, therefore, 
right in answering the question against 
the Department. 

14. For the foregoing . reasons, the 
appeals fail and are hereby dismissed 
with costs, (Hearing fee one set). 


} 
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AIR 1981 SUPREME COURT. 152 
(From: Allahabad)* 
P. N. SHINGHAL AND D. A. DESAI, iJ. 
aon Appeal No, 433 of 1977, D/- 27-8- 


U, P, Co-operative Cane Union Federa- 
tion Ltd, and another, Appellants v. 
Liladhar and others, Respondents, 

U. P. Co-operative Societies Rules 
(1936), Rr. 115, 134 ~~ Ouster of jurisdic- 
tion of Civil Court — Disciplinary pro- 
ceedings resulting in dismissal of godown 
keeper of a society — Civil suit for 
declaration that dismissal is invalid — 
Not barred by Rr. 115 and 134 — Gos 
down-keeper is not an “officer”, 


A dispute between an employee other 
than an officer of a co-operative society 
and the society arising out of a disciplin- 
ary proceeding does not fall within tha 
ambit of R. 115. In order fo attract Rule 
115 it must be shown (i) that the disputa 
fs the one touching the business of tha 
co-operative society; and (ii) that it is 
between the society and any officer of 
the society, Both the conditions have to 
be cumulatively fulfilled before Rule 115 
is attracted which would result in ouster 
of the jurisdiction of the civil court in 
respect of dispute in view of the provi- 
sion contained in Rule 134, 

(Para 14} 


A dispute arising out of a disciplinary 
proceeding resulting in dismissal of ` a 
godown keeper of the Society cannot be 
said to be a dispute touching the business 
of the society, Nor can a godown keeper 
be styled as an ‘officer’ of the co-opera- 
five society within the meaning of Sec- 
tion. 2 (d) of the Act, Therefore, a civil 
suit for declaration that his dismissal 
from service is illegal is not barred by 
Rr. 115 and 134, S, A. No, 582 of 1971, 
D/- 13-8-1975 (All), Affirmed, 

(Paras 9, 12, 17, 221 

When if is contended that a particular 
person is an officer within the meaning 
of S. 2 (d) of the Act it has to be shown 
with reference either to the rules or 
bye-laws that person was empowered by 
any rules or the bye-laws to give direc; 
tions in regard to the business of the 
society, (Para 10] 
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AIR 1969 SC 1320: (1969) 1 SCR 887 16 
AIR 1966 All 12: 1965 All LJ 831 (FB) 
ll 


AIR 1960 All 294: 1960 All LJ 20 
AIR 1946 Nag 16 — 
AIR 1945 Nag 183 
AIR 1933 Mad 682 


M/s. A. P. S. Chauhan, Gaj Raj Singh 
Chauhan and T. S. Arora, Advocates, for 
Appellants; Mr. Indra Makwana, Advo- 
cate, for Respondent No, 1, 


DESAI, J.:— How ‘technical plea of 
want of jurisdiction has pushed a petty 
employee from pillar to post since April 
1964 and pilloried him with cost presum~ 
ably unbearable by him, is shockingly 
demonstrated in this case, 


2. First respondent joined service as 
a petty employee in Cane Development 
Department of the U. P. State Govern- 
ment somewhere in 1949. On the forma- 
tion of the U. P. Co-operative Cane 
Union Federation Ltd. (hereinafter re- 
ferred to as ‘the first appellant’), services 
of the first respondent stood transferred 
and were put at the disposal of the ap- 
pellant and he was styled as Supervisor, 
At the relevant time he was rendering 
service under the second appellant, Dis- 
trict Co-operative Sugarcane Develop- 
ment Society Ltd. (now designated as 
Zila Sahkari Ganna Vikas Samiti Ltd.) 
Budayun, a federating unit of the first 
appellant and was in charge of manure 
godown. He was suspended from service 
with effect from October 18, 1958. A pro- 
secution was launched against him for 
embezzlement of funds of the second ap- 
pellant in that he failed to account for 
293} bags of amonium sulphate entrusted 
to him as keeper of manure godown. The 
case ultimately resulted in the acquittal 
of the first respondent by the High 
Court. Disciplinary proceedings were 
commenced against him on the same 
charge and ultimately he was dismissed 
from service on April 4, 1964. First re- 
spondent filed a suit being O. S. No. 30/ 
64 in the Court of Civil Judge, Budayun, 
inter alia, for a declaration that the 
order dismissing him from. service was 
invalid and void and for a further decla- 
ration that he continued to be in service 
and for arrears of pay till the date of the 
suit. In the written statement filed on 
behalf of defendants (present appellants) 
number of contentions were raised but 
only one may ‘be noticed for-the present 
appeal, The contention was that the dis- 
pute involved in the suit was between an 
employee of a Co-operative Cane Grow“ 
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ers’ Society and the Society and, there- 
fore, civil court had no jurisdiction to 
entertain the suit but the plaintiff must 
approach the Registrar of Co-operative 
Societies for reference of dispute to ar- 
bitration. The trial Court decreed the suit 
as per judgment dated May 24, 1967, and 
granted the declaration prayed for. The 
appellants preferred an appeal being 
Civil Appeal No. 9 of 1967 to the Court 
of District Judge, Budayun, who allow- 
ed the appeal holding that the Civil 
Court had no jurisdiction to entertain 
the suit inasmuch as the dispute was be- 
tween an officer of a Co-operative So- 
ciety and the Society and the dispute was 
touching the business of the Society and, 
therefore, Rule 115 of the Co-operative 
Societies Rules enacted by the U. P. Gov- 
ernment in exercise of the rule making 
power conferred by Section 43 of the Co- 
operative Societies Act, 1912 (hereinafter 
referred to as ‘the 1912 Act’) in its appli- 
cation to the U, P. State would be at- 
tracted and the dispute will have to be 
resolved by arbitration by the Registrar. 
In accordance with this finding the ap- 
peal was allowed and the suit was dis- 
missed, First respondent preferred Se- 
cond Appeal No. 582/71 to the High 
Court of Judicature at Allahabad. The 
learned single Judge allowed the appeal 
holding that as the first appellant is gov- 
erned by U, P. Sugarcane (Regulation of 
Supply and Purchases) Act, 1953 (1953 
Act’ for short), it being both a Co-opera- 
tive Society and a Cane Growers’ Co- 
operative Society and in case of an offi- 
cer or servant of such cane growers’ co- 
operative society any dispute between its 
officers and servants and such society 
would be governed by Rules 54 and 55 
framed under 1953 Act which provide a 
complete machinery for resolution of dis- 
putes and Rule 108 does not encompass 
dispute arising out of a disciplinary pro- 
ceeding between such society and its 
officers and servants and, therefore, in 
the absence of such provision for com- 
pulsory arbitration of such dispute the 
jurisdiction of the Civil Court is not bar- 
red. The learned Judge accordingly al- 
lowed the appeal and remanded the suit 
to the first appellate court for decision 
on merits. Hence this appeal by special 
leave by original defendants. 

3. The only contention that falls for 
consideration: in this appeal is whether 
the civil court has jurisdiction to take 
cognizance of a suit arising out of.a dis- 
eiplinary'.proceeding held by a Cane 
Growers’ Co-operative Society, governed 
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both by 1912 Act and 1953 Act against 
its employee or such dispute falls ex- 
clusively within the jurisdiction of the 
Registrar under the Co-operative Socie- 
ties Act to be resolved by arbitration 
alone. A brief survey of the relevant 
provisions is necessary for the effective 
disposal of this contention. 


4. When the suit was filed in the year 
1964 the Co-operative Societies Act, 1912, 
as adopted and applied by U. P. State 
was in force in U. P, State. The expres- 
sion ‘officer’ has been defined in S. 2 (d) 
of the Act as under: 

"2. Definitions. In this Act, unless 
there is anything repugnant in the sub- 
ject or context:— 

(d) ‘officer’ includes a chairman, sec- 
retary, treasurer, member of committee, 
or other person empowered under the 
rules or the bye-laws to give directions 
in regard to the business of the Society.” 
Section 43 conferred power on the Local 
Government to make rules to carry out 
the purposes of the Act for the whole 
Or any part of the province, on various 
topics enumerated in various sub-clauses 
of the section. Clause (1) of S. 43 (2) is 
televant. It reads as under: 


"43. Rules — (1) The State Govern- 
‘ ment may, for the whole or any part of 
the State and for any registered Society 
or class of such societies make rules to 
carry out the purposes of this Act, 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may—~ s 

(1) provide that any dispute touching 
the business of a society between mem- 
bers or past members of the society or 
persons claiming through a member or 
past member or between a member or 
past member or persons so claiming and 
the committee or any officer shall be re= 
ferred to the Registrar for decision, or 
if he so directs, to arbitration, and pre- 
scribe the mode of appointing an arbi- 
trator or arbitrators and the procedure 
to be followed in proceedings before the 
Registrar or such arbitrator or arbitra- 
tors, and the enforcement of the deci- 
sions of the Registrar or the awards of 
arbitrators,” 


5. Armed with this power the U. P, 
State enacted what is styled as U. P.'Co- 
operative Societies Rules, 1936. Rule 115 
of the rules reads as under: 

“115. Any dispute touching the busi- 
ness of a registered society (i) between 
members or past members of a society. 
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or persons claiming through a member 
or past member, (ii) or between a mem- 
ber or a past member or persons so 
claiming and the society or its committee 
or any officer of the society, (iii) between 
the society or its committee and any offi- 
cer of the society, and (iv) between two 
or more registered societies, shall be de- 
cided either by the Registrar or by arbi- 
tration and shall for that purpose be re- 
ferred in writing to the Registrar. 


Explanation 1— A dispute shall in- 
clude claims for amounts due when a 
demand for payment is made and is 


either refused or not complied with whe- 
ther such claims are admitted or not by 
the opposite party, 


Explanation 2— An officer shall in- 
clude a person appointed for the super- 
vision. of the society, 


Explanation 3— The business of a so- 
ciety includes all matters relating to the 
objects of the society mentioned in the 
bye-laws as also those relating to the 
election of office-bearers of a society.” 
This Rule 115 has to be interpreted in 
the light of Rule 134 which reads as 
under: 


“134. A decision of an arbitrator or 
arbitrators under these rules if not ap- 
pealed against within the said period and 
an order of the Registrar shall, as be- 
tween the parties to the dispute, not be 
liable to be called in question in any 
civil or revenue court and shall in all 
respects be final and conclusive.” 


6. There is another Act which has a 
bearing on the topic under discussion 
styled as U. P. Sugarcane (Regulation of 
Supply and Purchase) Act, 1953, It is 
an Act enacted to regulate the supply 
and purchase of sugarcane required for 
use in sugar factories and gur, rab or 
khandsari sugar manufacturing units and 
matters incidental or ancillary thereto 
It contemplates setting up of a sugarcane 
Board and provides for its functions 
and duties and the methods of filling up 
vacancies and regulating its finances, 
Section 20 confers power on the Gover- 
nor to impose by a notification a cess not 
exceeding the amount prescribed in the 
section on the entry of sugarcane into 
an area specified in such notification for 
consumption, use or sale there. Section 28 
confers power on the State Government 
to make rules for the purpose of carrying 
into effect the provisions of the Act. 
Clause 2 (n) in this behalf is relevant. It 
reads as under: ; 
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"28. Power to make rules— (1) The 
State Government may make rules for 
the purpose of carrying into effect the 
provisions of this Act. 


(2) Without prejudice to the generality 
of foregoing power, such rules may pro- 
vide for— 


(n) the constitution, operation, manage- 
ment, supervision and audit of Cane- 
growers’ Co-operative Societies and 
Councils and the U. P. Cane Unions Fe- 
derations and conditions relating to re- 
cognition of such societies or their fede- 
ration for purposes of this Act and Rules 
and control of their staff and finances.” 


7. Armed with this power the U. P. 
Government enacted the U. P. Sugarcane 
(Regulation of Supply and Purchase) 
Rules, 1954. The relevant rules relied 
upon are Rules 54, 55 and 108. They may 
be reproduced in extenso: 


“54. The power to appoint, grant leave 
of absence to, punish, dismiss, transfer 
and control Secretaries, Assistant Secre- 
taries and Accountants of Cane-growers 
Co-operative Societies, whether perma- 
nent or temporary, shall be exercised by 
the Federation subject to the general 
control of the Cane Commissioner who 
may rescind or modify any order of the 
Federation: , 


Provided that the Cane Commissioner 
may himself exercise any of such powers 
in case of emergency”, 


“85. Similar powers as stated in Rule 
54 may be exercised by the society in 
respect of the other staff, subject to the 
regulations made by the Federation and 
the general control of the Cane Commis- 
sioner.” 


“108. Any dispute touching the busi- 
ness of (a) ,a Cane-growers’ Co-operative 
Society between members, or between 
members and society, or between two 
registered societies, or between a society 
and a factory, or between a canegrower 
and a factory, (b) a council and a Cane- 
growers’ Co-operative Society, or be- 
tween a council and a factory or between 
a council and a cane-grower, regarding 
the payment of contribution to a council 
by a society or a factory and any other 
dispute relating to the business of a coun- 
cil, shall be referred to the Cane Com- 
missioner for decision. The Cane Com- 
missioner shall decide it himself or refer 
it to arbitration. No suit shall lie in a 
Civil or Revenue Court in respect of any 
such dispute,” 
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8. Having had the survey of the re- 
levant provisions of the Acts and the 
Rules attention may now be focused on 
the main and the only controversy in 
this appeal whether in 1964 when the 
first respondent as plaintiff filed the suit 
for a declaration that the order dismiss- 
ing him from service passed by the first 
appellant is void and for a declaration 
that he continues to be in service of the 
first appellant, in the Civil Court at 
Budayun, that Court had jurisdiction te 
entertain the suit or not. First appellant 
is a federation of Cane Growers’. Co-op- 
erative Societies and second appellant is 
a federating unit of first appellant. At 
the relevant time first and second appel- 
lants were governed by the 1912 Act as 
well as by the 1953 Act. Each as a Co- 
operative Society would be governed by 
the 1912 Act and each as a Cane-growers’ 
Co-operative Society and its federation, 
for the purpose of regulation of supply 
and purchase of sugarcane, would be 
governed by the 1953 Act. 


9. The question is whether the Civil 
Court would have jurisdiction to enter- 
tain a suit in 1964 filed by an employee 
of a co-operative society against the co-, 
operative society for a declaration that, 
the order dismissing him from service 
is void and for a declaration that he, 
continued to be in service with an alter- 
native prayer for damages? This conten- 
tion’ may be examined first, inter alia, 
under the provisions of 1912 Act and the 
rules framed thereunder and subsequent- 
ly whether the application of the 1953 
Act will have any impact on the conclu- 
sion. 


10. We have extracted above the defi- 
nition of the expression ‘officer’ in 1912 
Act. Undoubtedly, it is an inclusive defi- | 
nition. If only the officers enumerated in 
the definition are comprehended within 
the expression ‘officer’, the first respon- 
dent is not an officer in the sense that he 
was neither a Chairman, Secretary, 
Treasurer, or a member of the Commit- 
tee. But the expression ‘officer’ also em- 
braces such other person empowered 
under the rules or the bye-laws to give 
directions in regard to the business of 
the society. If ejusdem generis canon of 
construction were to be invoked in con- 
struing the expression ‘officer’, the èx- 
pression ‘other persons’ must take colour 
from the words preceding it and accord- 
ingly other persons therein envisaged 
must have some semblance of compari- 
son in respect of power and authority to 
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give directions with regard to the busi- 
ness of the society with the enumerated 
persons such as chairman, secretary, 
treasurer or member of the committee, 
If every employee of the society were 
to be an officer it would not be necessary 
for the legislature to provide that per- 
sons other than chairman, secretary, 
treasurer or member of the committee 
‘amust be such who must have under the 
rules or the bye-laws the power to give 
directions in regard to the business of 
the society. First respondent was at the 
relevant time a supervisor in charge of 
manure godown drawing a salary of 
Rs. 150 p.m. Nothing has been pointed 
out to us by the appellants with refer- 
ence either to the rules or bye-laws that 
first respondent as supervisor was em- 
powered by any rules or the bye-laws 
to give directions in regard to the busim 
ness of the society. First respondent thus 
not being either chairman, secretary, 
treasurer or member of the committee, 
or such other person shown to have been 










empowered under the rules or the 
bye-laws to give directions in 
egard to the business of the so- 


ciety, unquestionably he was not an offi- 
cer of the society. We are conscious of 
the fact that the definition of the ex: 
pression ‘officer’ is an inclusive defini- 
tion. An inclusive definition widens the 
etymological meaning of the expression 
or term including therein that which 
would ordinarily not be comprehended 
therein, Firstly, keeping apart the ex- 
pansive definition by including officers 
who would otherwise not be comprehend~ 
ed in the expression ‘officer’, it may be 
necessary to ascertain whether first re- 
spondent, giving the expression ‘officer’ 
its ordinary etymological meaning, would 
be comprehended therein. It’ may be no- 
ticed that the legislature never intended 
to include every employee or servant of 
the society within the expression ‘officer’, 
‘There is some element of a right to 
command in the word ‘officer’ with some- 
one whose duty it would be to obey. If 
there is an officer ordinarily there will 
be someone subordinate to him, the offi- 
cer enjoying the power te command and 
give directions and subordinate to obey 
or carry out directions. It may be that. 
even one who is to carry out directions 
may be an officer.in relation to his sub- 
ordinates. Thus, what is implicit in the 
` expression ‘officer’ is made explicit by 
the latter part of definition which pro- 
vides ‘that ‘such’ other persons would also - 
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be an officer who is empowered under 
the rules and bye-laws to give directions 
with regard to the business of the society. 
If it is contended that a particular perr 
son is an officer because he is empower= 
ed to give directions with regard to the 
business of the society, it would be a 
question of fact in each case whether a 
particular person is an officer or a ser- 
vant or an employee. Unless the appel- 
lants are in a position to point out that 
first respondent was an officer in the 
sense that he had power to command and 
insist on subordinates to obey his direc- 
tions with regard to business of the so- 
ciety, it would be difficult to believe that 


„a person designated as supervisor draw- 


ing a salary of Rs. 150 and in charge of 
manure godown would be an officer. In 
this connection it would be advantageous 
to refer to S. 43 (g) of the 1912 Act which 
confers power on the Local Government 
to make rules providing for the appoint- 
ment, suspension and removal of the 
members of the committee and other 
officers, and forthe procedure at meetings 
of the committee, and for the powers to 
be exercised and the duties to be per- 
formed by the committee and other 
officers, No rule enacted in exercise of 
this power was pointed out to us to as- 
sert that first respondent would be such 
officer as contemplated in S. 43 (g) 


11. Some illustrative cases were reli- 
ed upon to point out that a godown 
keeper would not be an officer within 
the meaning of S, 2 (d). In Co-operative 
Central Bank v. Trimbak Narayan, AIR 
1945 Nag 183. an accountant serving in a 
co-operative bank was held not to be an 
officer of the Bank inasmuch as he had 
no power to give any direction in regard 
to the business of the society nor was 
any rule framed empowering an ac- 
countant to give directions. He was held 
to be a servant of the society falling out~ 
the expression 
‘officer’. In Krishna Ayyar v, Secy., 
Urban Bank Ltd., AIR 1933 Mad 682, a 
legal adviser of a co-operative society 
was held to be an officer of the society 
within the meaning of S. 2 (d). In Kailash 
Nath Halwai v. Registrar, Co-operative 
Society, U. P., AIR 1960 All 294, a Di- 
vision Bench of the Allahabad High 
Court speaking through Raghubar Dayal 
J. (as he then was), held that a manager 
of a shop run by a Co-operative Society 
was'an officer of the society on the find- 


“ing that he was in a position to give di- 


rections in regard to the business of the 
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shop, a business which was. included in 
fhe business of the Society. The vital 
contention in this matter was whether 
Rule 115 of the U, P, Co-operative So- 
cieties Rules, 1936, was ultra vires, and 
ik was so held, However, this decision 
was specifically overruled by a Full 
Bench of the Allahabad High Court in 
Abu Bakar v, District Handloom Weav- 
ers’ Co-operative Society, AIR 1966 All 
12 in which if was specifically held that 
Rule 115 of the Rules framed under the 
Co-operative Societies Act, 11912, is not 
nltra vires, 


12. On a conspectus of these decisions 
and the definition of the expression ‘offi-< 
cer’ both expansive definition and its 
etymological sense, first respondent a 
supervisor working as a godown keeper 
could not be styled as an ‘officer’ of the 
Co-operative Society. 


13. The next limb of the argument? is 
whether Rule 115 enacted in exercise of 
power conferred by clause (1) of sub-sec~ 
tion (2) of S. 43 of the 1912 Ac would 
be attracted, Clause (1) of S, 43 (2) con< 
fers power to make rules providing for 
resolution of disputes envisaged by the 
clause between the parties contemplated 
by the clause by the Registrar by arbi 
tration, In exercise of this power Rules 
119 and 134 have been enacted, When 
Rules 115 and 134 ara read in juxtaposi«= 
tion if becomes clear that if the dispute 
is one contemplated by Rule 115 and 
arises between the parties therein en- 
visaged it shall have to be resolved by 
referring the same to the Registrar who 
will have to get it resolved by arbitra+ 
tion either by himself or by arbitrator 
or arbitrators appointed by him, Rule 
134 provides that a decision of an arbi- 
trator or arbitrators under the rules, if 
not appealed as therein provided, shall 
_be final as between the parties in dispute 
end no? liable fo be called in question 
in any civil or revenue court and shall 
in all respects be final and conclusive, 
if, therefore, the 1912 Act confers power 
to enact rules and the rules so enacted 
are statutory and if the rules provide 
for certain types of disputes between 
certain specific parties to be resolved by 
arbitration and the decision of the arbi- 
trators is made final and conclusive not 
correctibla by the civil court or unquess 
Hionable before the civil court, undoubt~ 
#dly, the jurisdiction of the civil cour’ 
in respect of such specified disputes bes 
Eween. specified parties enumerated in. 
Rule 115 would be wholly excluded, , 
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14. The question boils down to thiss 
is a dispute between an employee other 
than an officer of a co-operative society 
and the society arising out of a discip~ 
linary proceeding one which would fall 
within the ambit of Rule 1152 CI, (ii) 
of Rule 115 was relied upon by the ap- 
pellant to urge that such a dispute would 
be one touching the business of a regis« 
tered society and it would be one be 
tween the society and its committee and 
any officer of the society. This contention 
would stand disposed of in view of our 


-finding that the first respondent is not an 


officer of the society, In order to attract 
Rule 115 it must be shown (Gj) that the 
dispute is the one touching the business 
of the co-operative society; and (ii) tha’ 
it is between the society and any officer 
of the society. Both the conditions have 
to be cumulatively fulfilled before R, 115 
is attracted which would result in ouste 
of the jurisdiction of the civil court in 
respect of dispute in view of the provi 


Sion contained in Rule 134, 


15. The first question is, whether a 
dispute arising out of a disciplinary pro- 
ceeding resulting in dismissal of an em- 
ployee of a co-operative society is one 
touching the business of the society, It 
is unnecessary to dilate upon this aspect 
in view of the two decisions of this 
court, 


16. In Deccan Merchants Co-opera- 
tive Bank Ltd, v. M/s, Dalichand Jugraj 
Gain, (1969) I SCR 887s (AIR 1969 SC 
1320), S. 91 of the Maharashtra Co-opera- 
tive Societies Act, 1968, came up for con- 
sideration before this Court, After ana- 
Tysing the section and observing that five 
kinds of disputes are enumerated in sub- 
sec, (1) of S, 91, the fifth being disputes 
touching the business of a society, the 
Court held as under 


“It is clear that the word "business’ in 
this context does not mean affairs of a 
society because election of office-bearers, 
conduct of general meetings and man- 
agement of a society would be treated as 
affairs of a society. In this sub-section 
the word ‘business’ has been used in a 
Narrower sense and it means the actual 
frading or commercial or other similar 
business activity of the society which 
the society is authorised to enter into 
under the Act and the Rules, and its 
bye-law”, 

Proceeding from this angle the Court 
held that the dispute: between a tenant 


. @f a member of the, bank in a building 


158 S.C, 


which has subsequently been acquired by 
the Bank cannot be said to be a dispute 
touching the business of the Bank, In 
reaching this conclusion, this Court dis- 
approved the view in Kisanlal v, Co-op- 
erative Central Bank Ltd, AIR 1946 Nag 
16, which was relied upon before us 
Confirming the view in the Deccan Mer= 
chants Co-operative Bank, this Court in 
Co-operative Central Bank Ltd. v. Addl. 
Industrial Tribunal, Andhra Pradesh 
(1970) 1 SCR 205: (AIR 1970 SC 245) 
posed a question to itself whether the 
dispute between the co-operative society 
and the employee touches the business 
of the society in the sense explained by 
this Court in that case. The Court an=- 
swered the contention as under; 


“Applying these tests, we have no 
doubt at all that the dispute covered by 
the first issue referred to the Industrial 
Tribunal in the present cases could not 
possibly be referred for decision fo the 
Registrar under S. 62 of the Act, The 
dispute related to alteration of a num= 
ber of conditions of service of the work- 
men which relief could only be granted 
by an Industrial Tribunal dealing with 
an industrial dispute, The Registrar, if 
is clear from the provisions of the Acf, 
could not possibly have granted the re- 
liefs claimed under this issue because of 
the limitations placed on his powers in 
the Act itself. It is true that S, 62 by 
itself does not contain any clear indica- 
tion that the Registrar cannot entertain 
a dispute relating to alteration of condi- 
tions of service of the employees of a 
registered society; but the meaning given 
to the expression ‘fouching the business 
of the society’, in our opinion, makes it 
very doubtful whether a dispute in res- 
pect of alteration of conditions of sem 
vice can be held fo be covered by this 
expression, Since the word ‘business’ is 
equated with fhe actual trading or eom- 
mercial or other similar business activity 
of the society, and since it has been held 
that it would be difficult to subscribe to 
the proposition that whafever the society 
does or is necessarily required to do for 
the purpose of carrying: out its objects, 
such as laying down the conditions of 
pervice of its employees, can be said fo 
be a parf of its business, if would appear 
that a dispute relating to conditions of 
service of the workmen employed by the 
society cannot be held to be a dispute 
fouching the business of the society.” 


17. Therefore, on the strength of the 
aforementioned two decisions it has to ba 
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held that a dispute arising out of a dis= 
ciplinary proceeding resulting in dismis- 
sal of an employee of the society can- 
not be held to be a dispute touching tha 
business of the society. 


18. To some extent this conclusion can 
be reinforced by reference to the U. P. 
Co-operative Societies Act, 1965, which 
repealed and replaced tha Co-operativa 
Societies Act, 1912, in ifs application to 
the State of U. P. Section 70 of the 1965 
Act provides for settlement of disputes, 
The relevant portion reads as under: 


“70, Disputes which may be referred to 
arbitrafion—~ (1) Notwithstanding any- 
thing contained in any law for the tima 
being in force, if any dispufe relating to 
the constitution, management or the 
business of a co-operativa society other 
than a dispute regarding disciplinary ac- 
tion taken against a paid servant of a 
society arises... 


19. It will be crystal clear that while 
making a statutory provision for resolu- 
tion of disputes involving co-operative 
societies by arbitration by the Registrar, 
She legislature in terms excluded a dis« 
pute relating fo disciplinary action taken 
by the society against paid servants of 
She society from the purview of the com- 
pulsory arbitration, It is legislative ex- 
position of the topic under discussion, It 
must, however, be made disfinctly clear 
that at the relevant time 1912 Act was 
in force and the eonfention has fo be an- 
gwered with reference fo 1912 Act and 
the rules framed thereunder, It is, how- 
ever, difficult to believe that the 1965 Act 
which repealed and replaced the 1912 
Act excluded from the field of operation 
that which was already included under 
the repealed Act, On the contrary if 
would appear that what was implicit in 
fhe 1912 Act and the rules framed there- 
wnder that such a dispute did not touch 
the business of the society and was nof 
within the purview of the compulsory 
arbitration, was made explicit by express- 
fy excluding it from the field af com- 
pulsory arbitration, 








20. However, we would rest this Judg- 
ment on the second limb of the submis« 
sion In that not only the dispute must be 
one touching the business of the society 
but i must be between the co-operative 
society and its officer, Firstly respondent 
being shown not to be one of enumerat- 
ed officers of the society nor a person 
empowered to give directions in regard 
fo the business of the society under the 
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rules or the bye-laws, he would not be 
an officer within the meaning of the ex- 
pression in 1912 Act. Any dispute be- 
tween an employee not being an officer 
and the society would not attract Rule 
115. In that view of the matter such a 
dispute would fall outside the purview of 
rule 115 and it being a civil dispute the 
civil court will have jurisdiction to en« 
tertain and adjudicate upon the same, 


21. The High Court approached the 
matter from an entirely different 
angle. The learned judge held that this 
case would be governed by the 1953 Act 
and rules 54 and 55 enacted in exercise 
of the powers conferred by S, 28 of the 
1953 Act have provided a specific forum, 
viz, a reference to the Cane Commis- 
sioner and appeal to the State Govern< 
ment and as rule 108 is not attracted 
the dispute is not required to be refer- 
red to arbitration and, therefore, the 
civil court will have jurisdiction to en- 
tertain the suit. With respect, it is 
difficult to subscribe to this view of the 
High Court, 1953 Act has been enacted 
to regulate supply and purchase of 
sugarcane required for use in sugar fac- 
tories, gur, rab and khandsari manufac- 
turing units, It envisages setting up of a 
sugarcane board and the board was en- 
trusted with the function, pertaining to 


the regulation, supply and purchase of 


cane for sugar factories and for the 
maintenance of healthy relation between 
occupiers, managers, of factories, cane- 
growers, co-operative societies, ete, The 
Act also envisaged ‘setting up of a devel- 
opment council and its functions have 
been enumerated in S. 6, On a survey of 
these provisions it appears that the Ac 
was enacted to regulate relations be- 
tween the’ cane-growers on one hand and 
sugar factories on the other. The expres- 
sion ‘cane-growers’ co-operative society’ 
has been defined in S. 2 (f) to mean a 
society registered under the Co-operativa 
Societies Act, 1912, one of the objects of 
_ which is to sell cane grown by its mem- 
bers and includes the federation of such 
societies registered under S. 8 of tha 
said Act, The appellant is thus a co-op- 
erative society and it being a federation 
of such co-operative societies it is also 
included in the expression “cane growers’ 
co-operative society”. Section 28 (2) (n) 
of the Act was relied upon to show that 
the State Government has power to 
frame rules, amongst others, for the con- 
trol of the staff and finances, In, exercise 
of this power Rules 54 and 55 have been 
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enacted. Rule 54 provides that the power 
to appoint, grant leave of absence, to 
punish, dismiss, transfer and control 
secretaries, assistant secretaries and ac- 
countants of Cane Growers’ Co-operative 
Societies whether permanent or tempo- 
rary shall be exercised by the federation, 
subject to the general control of the 
Cane Commissioner who may rescind or 
modify any order of the Federation. 
There is a proviso which is not relevant 
for the present purpose, Rule 55 confers 
powers similar to those enumerated in 
Rule 54 to be exercised by the society in 
respect of other staff subject to the regu- 
lations made by the federation and the 
general control of the Cane Commis- 
sioner. Shorn of embellishment, Rule 55 
confers power on the Federation, name- 
ly, the first appellant, to make regula- 
tions for appointment, granting leave of 
absence, punishment, dismissal and trans- 
fer of the staff other than those enume- 
rated in Rule 54 and these regulations 
have to be made subject to the general 
control of the Cane Commissioner. R. 108 
provides for compulsory arbitration of 
disputes therein mentioned and it is com- 
mon ground that a dispute of the pre- 
sent nature under examination will not 
be covered by Rule 108. The High Court 
observed that Rules 54 and 55 being a 
complete Code in itself with regard to 
regulation making power for disciplinary 
action with a provision for appeal to the 
Cane Commissioner and Rule 108 not 
being attracted, the civil court will have 
jurisdiction to entertain the present dis- 
pute, The High Court overlooked the 
fact that 1953 Act neither repeals nor 
replaces 1912 Act. A cane-grower other 
than a Cane-growers’ Co-operative So- 
siety would be governed by 1953 Act 
but the cane-grower not being a co- 
operative society it would not be gov- 
erned by the 1912 Act, A Cane-Growers’ 
Co-operative Society would be governed 
with regard to the provisions for law of 
Co-operative Societies by 1912 Act and 
in respect of its business of growing and 
selling cane it would be governed by 
1953 Act. Both Acts operate in an en- 
tirely different field and are enacted with 
different objects in view. 1953 Act nei- 
ther trenches upon 1912 Act nor super- 
sedes or supplants any provision of it, 
Therefore, some provisions of 1953 Act 
cannot override or supersede the provi- 
sions of: 1912 Act and by mere reference 
to the provisions of 1953 Act the High 


Court was in error in totally overlooking 
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and ignoring the provisions in 1912 Act 
-and the rules enacted thereunder. 


22. However, in view of our finding 
that the dispute brought: before the Civil 
Court in this case was not a dispute be- 
tween a society and its officer and, there- 
fore, one of the conditions for attracting 
Rule 115 having not been satisfied, the 
civil court will have the jurisdiction to 
entertain the suit. For these reasons the 
decision of the High Court is confirmed. 
Accordingly this appeal fails and is dis- 
missed with costs. ` 


23. As the dispute is very old, we 
hope that it would be expeditiously dis- 
posed of by the learned District Judge 
to whom the matter was remanded by 
the High Court. 

Appeal dismissed. 
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A. C. GUPTA AND R. S. PATHAK, JJ. 
Civil Appeal Nos. 692 of 1976 and 307 
of 1977, D/- 7-8-1980. 
C. V. Raghavachar, Appellant v. Lak- 
shminarasamma and. others, Respondents, 


Transfer. of Property Act (4 of 1882), 
S. 60 — Redemption —- Several mort- 
gages — Prior mortgagee purchasing 
mortgaged property — Entitled to re- 
deem subsequent . mortgages — Trans- 
feree of prior mortgagees’ interest, held 
entitled to possession, 


The prior mortgagee when he himself 
purchased the mortgaged property, be- 
comes entitled as assignee of the equity 
of redemption to redeem the subsequent 
mortgages. If there is a conflict between 


the right of the prior mortgagee as as- 
signee of the equity of redemption to 
redeem the puisne mortgagee and the 


right of the puisne mortgagee to redeem 
the prior mortgagee, the right of the 
prior mortgagee takes priority, 

(Para 5) 


Where it was found that fhe prior 
mortgagee had the right to redeem the 
subsequent mortgages the transferees of 
the prior mortgagees’ interest were en- 
titled to possession of the property. 

(Para 5) 


GUPTA, J.:—. In these two appeals by 
special leave the contest is between two 
purchasers in execution of two decrees 
on successive mortgages, each seeking to 
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redeem the other. The prior mortgagee 
did not implead the puisne mortgagees 
in his suit. In the suit brought on the 
subsequent mortgages the prior mort- 
gagee was initially impleaded but later 
the suit was withdrawn against him. The 
only question debated before us is, who 
has the preferential right to redeem as 
between the two auction purchasers, 


2. The facts may be briefly stated. 
The property in dispute is a house in 
Mysore City of which one Srirangachar 
was the original owner. On August 28, 
1946 he borrowed Rs, 8,000 from C. K. 
Ramachandra Rao executing a simple 
mortgage deed mortgaging the house. On 
two different dates in March and May in 
1947 Srirangachar again borrowed 
Rs. 1,000 and Rs. 1,500 from A. N. Dattu 
Rao executing two simple mortgage deeds 
mortgaging this house. In June 1951 Sri- 
rangachar borrowed Rs. 1,000 from C. S. 
Raghunatha Rao again executing a sim- 
ple mortgage deed mortgaging the same 
property. There were thus four simple 
mortgages of which two were held by 
A. N. Dattu Rao. On March 29, 1952 the 
first mortgagee C. K. Ramachandra Rao 
instituted a suit against the mortgagor 
for recovery of the mortgage debt by 
sale of the house. As already stated the 
subsequent mortgagees were not implead- 
ed in that suit, but there is no finding 
that they were left out designedly. The 
suit was decreed in September 1952, the 
house was brought to sale and the mort- 
gagee himself purchased the property on 
November 29, 1955. The sale was confirm- 
ed on January 9, 1956. The second mort- 
gagee Dattu Rao filed a suit on his mort- 
gage bonds on December 6, 1956. Dattu 
Rao impleaded the mortgagor and his 
sons and the legal representatives of the 
fourth mortgagee C. S. Raghunatha Rao 
who had died in the meantime; though 
initially the first mortgagee C. K. Rama- 
chandra Rao was joined as a party in 
this suit, later Dattu Rao withdrew tha 
suit against him. Dattu Rao’s suit was 
also decreed, but the first mortgagee had 
in the meantime obtained possession of ` 
the mortgaged property and leased it ouf 
fo P. S. Raghavachar, a son of the mort- 
gagor. In execution of the decree passed 
in Dattu Rao’s suit the property was 
again sold and the present appellant 
C. V. Raghavachar bought it subject to 
the rights of the first mortgagee. The sale 
was confirmed on October 10, 1958. Ape. 
pellant C. V. Raghavachar was able to 


- fake possession ‘of the property except a 
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‘portion and he claims to be in possession 


through tenants: The appellant acquired . 


the rights of both the other mortgagees, 
Dattu Rao and Raghunatha Rao. In the 
meantime in January 1958 the first mort- 
gagee ©. K. Ramachandra Rao had sold 
the property to one Srinivasamurthy. On 
December 1, 1962,C. V. Raghavachar fil- 


ed a suit, O. S. 889 of 1962, for redemp- ' 


tion of the first mortgage and for posses- 
sion of the part of the property which 
- was in the occupation of the mortgagor’s 
son as lessee of the first mortgagee C. K, 
Ramachandra Rao. In this suit both the 
original mortgagor and Srinivasamurthy 
to whom the first mortgagee sold the 
property were impleaded as defendants. 
In his written statement filed in this suit 
Srinivasamurthy set up his right to re- 
deem the subsequent mortgagees as trans- 
feree of the mortgagor’s equity of re- 
demption acquired by the first mort- 
gagee. The trial court and the lower ap- 
pellate court both held that ©. V. 
Raghavachar was entitled to redeem the 
first mortgage and decreed the suit, The 
legal representatives of Srinivasamurthy 
who had died in the meantime came up 
in second appeal to High Court giving 
rise to R.S.A. 40 of 1971. 

3. The legal representatives of Sri- 
nivasamurthy had also filed a suit, O. S. 
563 of 1964, against the mortgagor and 
his son who was the lessee for possession 
of the property and for mesne profits, 
The trial court as well as the first ap- 
pellate court dismissed this suit and the 
legal representatives of Srinivasamurthy 
came up to High Court in second appeal 
giving rise to R.S.A. 41 of 1971. 

4. The Karnataka High Court allow- 
ed both the appeals. A preliminary de- 
cree for redemption was passed in favour 
of the heirs of Srinivasamurthy in R.S.A. 
40 of 1971. C.A. 692 of 1976 arises out of 
R.S.A. 40 of 1971 and C.A. 307 of 1977 
arises out of R.S.A. 41 of 1971.* 

5. The High Court has held rightly 
that the prior mortgagee when he him- 
self purchased the mortgaged property, 
became entitled as assignee of the equity 
of redemption to redeem the subsequent 
mortgages. The High Court also held 
that if there is a conflict between the 
tight of the prior mortgagee as assignee 
of the equity of redemption to redeem 
the puisne mortgagee and the right of the 
puisne mortgagee to redeem the prior 


mortgagee, the right of the prior mort- 


"Reported in AIR 1976 Kant 209, 
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gagee takes priority. There can be no 
dispute that while the puisne mortgagee 
had a right to redeem the prior mort- 
gagee, the prior mortgagee after he himself 
auction purchased the property had the 
last right of redemption as the assignee 
of the equity of redemption. As already 
stated there is no finding that the omis- 
sion to implead the puisne mortgagees in 
the first mortgagee’s suit was designed to 
create a right prejudicial to the puisne 
mortgagee’s claim. The High Court no- 
ticed that the suit brought by the legal 
representatives of Srinivasamurthy to 
whom the prior mortgagor had transfer- 
red his interest was not a suit for re- 
demption but the High Court pointed out 
that in the suit instituted by the present 
appellant (O. S. 889 of .1962) the pre- 
ferential right of the prior mortgagee to 
redeem the puisne mortgagee had been 
pleaded as an alternative case. The Higb 
Court thought that “it is not desirable to 
drive the parties to another suit and it is 
desirable to determine the priority as be- 
tween the rights of redemption claimed 
by the rival purchasers”. The appellant 
who had notice of the claim of preferen- 
tial right made by the legal representa- 
tives of Srinivasamurthy in Suit No. 889 
of 1962 cannot make a grievance that he 
has been taken unawares. In our opinion, 
on the facts of the case the view taken 
by the High Court cannot be questioned 
as illegal or improper. After it was found 
that the prior mortgagee had the right 
to redeem the subsequent mortgagees the 
High Court held rightly that the trans- 
ferees of the prior mortgagees’ interest 
were entitled to possession of the pro- 
perty. 

6. The appeals are accordingly dis- 
missed, C. A. 307 of 1977 with costs; 
there will be no order for costs in C. A. 
692-of 1976. 

Appeals dismissed. 
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OQ. CHINNAPPA REDDY, JJ. 
Criminal Appeals Nos. 380-381 of 1977, 
D/- 5-12-1978. 
Jayaram Paddickal, Appellant v. T. V. 
Eachanawarriyar and another, Respon- 
dents. 
Constitution of India, Article 136 — 
Criminal P. C., (1974), Sec. 340 — High 
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Court directing appellant’s prosecution 
under Sec. 340 — Held, it was not a fit 
case where Supreme Court should inter- 
fere with order of High Court — How- 
ever, trial should proceed according ta 
law unfettered by observations of High 
Court made in impugned judgment, 


(Para 1) 
UNTWALIA, J. :~- Heard learned coun- 
sel for the appellant and the learned 
- counsel for the respondents Nos. 1 and 2. 
Having appreciated and considered the 
submissions made on behalf of the ap- 
pellant, we are of the opinion that it is 
not a fit case where we should interfere 
with the impugned order of the High 
Court directing the appellant’s prosecu- 
tion in accordance with Section 340, Code 
of Criminal Procedure, 1973. We would, 
however, like to observe that the trial 
should proceed according to law un- 
fettered by the observations of the High 
Court in the impugned judgment or any 
findings recorded therein because they 
were only meant to find out whether it 
was expedient to order the prosecution 
of the appellant. None of these ob- 
servations or findings could mean or can 
be taken into account as conclusive af 
this stage of the trial. The appeals are 
dismissed subject to these observations, 
Order accordingly, 





AIR 1981 SUPREME COURT 162 
(From: Madras) 
V. D. TULZAPURKAR AND 
R. S. PATHAK, JJ. 

Civil Appeals Nos, 2567-2568 of 1969, 
D/- 9-10-1980. 

M. Lachia Setty and Sons Ltd., Appel- 
lants v. The Coffee Board, Bangalore, 
Respondent. 

And 


Giri Coffee Works, Appellants v. The 
Coffee Board, Bangalore, Respondent, 

(A) Contract Act (9 of 1872), Sec. 10 
— Sale of Goods Act (1930), Sec. 64 — 
Auction sale governed by special condi- 
tions — Telegraphic retraction of bid 
found to be not permissible — Oral re- 
traction of bid found to be ineffective — 
On acceptance of such bid, held, there 
was concluded contract. 

Auction sale by the Coffee Board re- 
gulated by special conditions preseribed 
by Board. Bids of appellants’ accepted 
notwithstanding receipt of telegram re- 
voking their bids. Special condition 


JX/IX/F129/80/CWM 
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barring withdrawal or retraction of bids 
by telegram. Oral retraction made to 
the Officer, who had no authority in the 
matter, found to be ineffective and of 
no consequence. Held it could not be 
said that there was no concluded con- 
tracts between the appellants on the ons 
hand and the Board on the other on ac- 
count of withdrawal or retraction of 
their bids by the appellants, (Para 8) 
(B) Sale of Goods Act (3 of 1930), S. 64 
— Auction sale governed by special con- 
ditions — Right of seller to accept lower 
bid — Permissibility. P 


An auctioneer can sef his own terms 
and conditions for holding an auction and 
if he does so those conditions would gov- 
ern the rights of the parties, (Para 10) 

Where the special condition prescrib- 
ed by the Coffee Board for regulation of 
auction sales states that the seller is not 
bound to accept the highest bid, it neces- 
sarily implies that he can accept any 
Tower bid. In such a case therefore, it 
cannot be contended that a lower bid 
Tapses on the receipt of a higher bid, and 
if the highest bid was not to be accept» 
ed for any reason, the auction must be - 
abandoned and fresh auction would be 
required to be held. (Paras 9, 10, 11) 

(C) Contract Act (9 of 1872), Sec. 73 — 
Breach of contract — Quantum of Joss == 
Principle of mitigation of loss, , 


The principle of mitigation of Ioss does 
not give any right to the party who is in 
breach of the contract but it is a con- 
cept that has to be borne in mind by 
the Court while awarding damages, 

(Para 13) 

_The non-defaulting party is not expects 
ed to take steps which would injure in- 
nocent persons, «If so, then steps taken 
by him in performance or discharge of 
his statutory duty also cannot be weigh- 
ed against him, In substance the question 
in each case would be one of the reason- 
ableness of action taken by the non-de- 
faulting party. (Para 13) 
Cases Referred : Chronological Paras 


` 1932 All ER 181: 147 LT 101: 101 LJKB 


417, Banco De Portugal v. Waterlow & 
Sons Ltd, 13 
(1929) 1 KB 400: 140 LT 389: 98 LJKB 
251, James Finlay & Co. v. N. V. Kwik 
Hoo Tong Handel Maatschappij 13 
(1786) 1 Cox 205: 29 ER 1130, Blackbeard 
v. Lindigren 9 
TULZAPURKAR, J.:— ‘These appeals 
by certificates granted by the High Court 
of Judicature at Madras are directed 
against its common judgment and two 
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decrees dated July 19, 1963 in A, S. No. 
260 of 1958 and A. S. No. 165 of 1960 re- 
spectively whereby the High Court 
decreed the respondents suits (O. S. No. 
319/1955 and O, S. No. 316/1955) in dam- 
ages against the two appellants (M. 
Lachia Setty & Sons Ltd. and Giri Coffee 
Works) respectively, š 


2. The respondent (the Coffee Board, 
Bangalore) is a statutory body incorpo- 
rated under the Coffee Act, 1942 having 
complete control — almost monopolistic 
-- over the coffee trade, internal and ex- 
ternal. Its functions and duties require it 
to keep a control over coffee prices re- 
gard being had to the interest of all con- 
cerned, the grower, planter, licensed 
curer, trader and consumer. Inter alia, 
it is entrusted with a duty of marketing 
coffee delivered to it by all owners of 
coffee estates and for that purpose it is 
empowered to make allotments of coffee 
between export and internal trade and in 
regard to the coffee allotment made to 
the latter category at the material time 
it adopted three methods for releasing 
the coffee to the trade for internal con- 
sumption: (1) by sales called “pool auc- 
tions” (wholesale) held at Bangalore, 
Coimbatore and certain other centres in 
Madras and Mysore States, (2) by retail 
sales known as “local auctions” and (3) 
by sales to cooperative societies and at 
propaganda centres established by it. In 
these appeals we are concerned with in- 


ternal sales falling under the first cate-. 


gory, namely, sales effected periodically 
through “pool auctions”, Admittedly, at 
such “pool auctions” only dealers regis- 
tered with the respondent Board to whom 
permits are issued are entitled to parti- 
cipate and such “pool auctions” are inter 
alia governed by special conditions pre- 
scribed by the respondent Board general- 
ly for regulating such sales which are 
termed as ‘Conditions of Sale’ (copy pro- 
duced at Ex. A-3), 

2A. On October 7, 1952 various quan- 
tities of coffee (of various grades and 
quality) comprised in 315 lots were put 


up for sale by the respondent at its “pool . 


auction” held at Coimbatore, the auction 
being conducted by the Chief Coffee 
Marketing Officer himself as the Sale 
Conducting Officer, In that auction seve- 
ral registered dealers including the two 
appellants (M. Lachia Setty & Sons Ltd. 
and M/s. Giri Coffee Works) participated 
and lodged their bids in the prescribed 
forms for certain lots in the Bid Boxes 


maintained for the purpose. The resulf. 


of the auction was announced some time 
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after 2 P.M. on October 8, 1952 and inter 
alia, the bids of the two appellants in re- 
spect of the quantities of the lots for 
which they had submitted their bids were 
accepted by the Chief Marketing Officer, 
though some of the bids in respect of 
five lots were not the highest, and they 
were declared to be the successful bid- 
ders, On the appellants’ failure to pay 
for and take delivery of the lots either 
within the stipulated period of 17 days 
or the extended period the respondent 
Board after issuing a notice of resale 
dated December 18, 1952 to the appel- 
lants and others, who had similarly de- 
faulted, held a resale (another pool auc- 
tion) on December 23, 1952 at which con- 
siderably lower price was realised and 
the respondent Board filed a batch of 
15 suits against the defaulting bidders in- 
cluding the two appellants. In Suit No, 
319/1955 which was filed against the ap- 
pellant M. Lachia Setty & Sons Ltd., the 
loss incurred as a result of the resale 
was claimed at Rs. 34,570-6-6 as and by 
way of damages and in Suit No. 316/1955 
filed against appellant M/s. Giri Coffea 
Works a loss of Rs. 5,917/- was claimed. 


3. By their written statements the 
appellants, inter alia, raised three princi- 
pal defences, First, the appellants con- 
tended that in their case they had re- 
voked their bids orally as well as by a 
telegram dated October 7, 1952 before 
the declaration of the results and hence 
there were no concluded contracts De- 
tween them and the Coffee Board and, 
therefore, they could not be made liable 
for the loss arising on resale, Secondly, 
it was contended that at an auction a 
lower bid always lapses on receipt of a 
higher bid and as such the lower bid be- 
comes incapable of acceptance and that 
even under condition No. 6 of the ‘Con- 
ditions of Sale’ the Board or its Chief 
Coffee Marketing Officer had no power to 
accept their lower bids (in respect of 
5 lots in the case of Giri Coffee Works) 
as those were not the highest bids for 
the lots concerned, Thirdly, it was con- 
tended that the Coffee Board having 
deliberately depressed or brought down 
the prices of the coffee had disentitled it- 
self to claim damages inasmuch as the 
loss arising on such resale was unreal 
and in any event the resale having been 
held after an inordinate delay the appel- 
Tants were not liable for the quantum of 
loss claimed. It is unnecessary to set out 
the other defences raised in the suits 


since in these appeals only the aforesaid 
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three contentions were pressed by :coun- 
sel for the appellants for our acceptance, 

4. The respondent in its replications 
Tefuted the aforesaid contentions of the 
appellants. It was pointed out that under 
condition No, 8 governing the “pool auc- 
tions” telegraphic withdrawal or retrac- 
tion of any bid was not permissible and 
the oral retraction had not been made to 
the proper officer and, therefore, there 
being no valid retraction the appellants’ 
bids had been properly accepted re- 
sulting in concluded contracts. It 
was denied that in “pool auction” 
sales respondent Board was obliged 10 
accept only the highest bid: on the 
other hand, it was contended that power 
to accept any lower bid in preference to 
the highest bid was implied in condition 
No. 6, especially having regard to duty 
owed by the respondent Board to main- 
tain the coffee prices at proper level in 
the interest of all concerned. The respon- 
dent further denied that it had disentiti- 
ed itself from claiming the loss arising 
on resale because of the fall in prices 
at the time of such resale or that the 
loss sustained was unreal. It pointed out 
that the measures taken by it in regulat- 
ing coffee prices had become necessary as 
some of the registered dealers and a few 
of their friends had formed themselves 
into a ring and had cornered coffee by 
puffing up prices with a view to make 
unlawful gains for themselves to the de- 
triment of the consumer. It also denied 
that there was any delay in holding the 
resale, 


5. Parties led oral as well as docu- 
mentary evidence and on an appreciation 
of the entire material the trial Court ac- 
cepted the aforesaid defences raised by 
the appellants and by a common judg- 
ment dated March 31, 1958 dismissed the 
suits with costs, The respondent Coffee 
Board preferred appeals to the High 
Court and by its common judgment dated 
July 19, 1963 the High Court allowed the 
appeals and decreed the respondent’s 
claims against the appellants. The High 
Court took the view that under Condition 
No. 8 telegraphic withdrawal or retrac- 
tion of bids was barred and the oral re- 
traction made by M. L. Gopal Setty on 
behalf of both the appellants (as the 
Managing Director of M. Lachia Setty & 
Sons Ltd, and as a partner of M/s. Giri 
Coffee Works) to the Assistant Officer 
was of no avail and, therefore, the appel- 
lant bids had been properly accepted 
resulting in concluded contracts. It fur- 
ther took the view that condition No, 6 
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of Conditions. of Sale conferred an im« 
plied power on the Board to accept any 
lower bid in preference to the highest 
one and having regard to the facts and 
circumstances obtaining in the instant 
ease the Chief Coffee Marketing Officer 
was justified in accepting the lower bids 
in preference to the highest bids, The 
High Court negatived the appellants’ 
contentions in regard to the loss claimed 
by the respondent Board and decreed the 
amounts claimed by it from the appel- 
lants, It is these decrees passed by the 
High Court in favour of the respondent 
that are being challenged by the appel- 
lants before us in these appeals. 


6. The first contention raised by coun- 
sel for the appellants in support of the 
appeals was that before the results of 
the auction were announced a little after 
2 P.M. on October 8, 1952, the appellants 
had retracted their bids orally as well as 
by a telegram and, therefore, their bids 
could not be accepted thereafter and no 
concluded contracts resulted between the 
appellants on the one hand and the 
Coffee Board on the other. In this be- 
half reliance was placed by counsel on 
two factual aspects emerging from the 
record, He pointed out that M. L. Gopał 
Setty (D. W. 1) as the Managing Director 
of M. Lachia Setty & Sons Ltd. and as 
the partner of M/s. Giri Coffee Works 
had despatched a telegram on October 7, 
1952 (Ex. B-22) addressed to the Chief 
Coffee Marketing Officer, 
Coimbatore to the effect “Hereby with- 
draw all bids given today on behalf of 
Giri Coffee Works and Mysore Lachia 
Setty & Sons Limited”, It was initially 
received by F, M, Saldhana (P. W. 1), the 
Assistant Coffee Marketing Officer, in his 
Office at about 00.30 A. M. (midnight) on 
October 8, 1952 and thereafter was re- 
ceived by Shri Kuttalalingam Pillai, the 
Chief Coffee Marketing Officer (P.W. 3). 
at about 12.30 P.M. on October 8, 1952 
which was long before the declaration of 
the results, Secondly, he pointed out that 
Saldhana (P. W. 1) admitted in his evi- 
dence that on October 8, 1952 before the 
results were announced several dealers 
including M. L. Gopal Setty were present 
waiting in the office and at that time 
Gopal Setty asked him whether his tele- 
gram to Chief Coffee Marketing Officer 
had been received to which he replied in 
the affirmative but told Gopal Setty that 
the Board could not take cognizance of 
telegrams regarding bids whereupon 
Gopal Setty said that he was giving him 
(Saldhana) oral instructions then in’ con- 
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firmation of the telegram to which Sal- 
dhana replied that he (Saldhana) was not 
the Sale Conducting Officer and that it 
was too late to withdraw or retract as 
the bids had been accepted by the Sale 
Conducting Officer, 
Coffee Marketing Officer. 
manner 
that they had retracted their bids before 
the declaration of the results of the auc- 
tion. On the other hand, counsel for the 
respondent Board relied upon Condition 
No. 8 of the Conditions of Sale under 
which he urged telegraphic withdrawal 
or retraction of bids was impermissible 
and as regards the oral retraction it was 
contended that same not having been 
made to the proper officer, namely, the 
Chief Coffee Marketing Officer, was of no 
avail. , 


It is in this 


7. It would, therefore, be necessary to 
consider Condition No. 8 as on its proper 
construction will depend’ the question 
whether telegraphic withdrawal or re- 
traction of bids was prohibited or not? 
A copy of the Conditions of Sale govern- 
ing “pool auctions” was produced at 
Ex. A-3. At the outset it must be observ- 
ed that “pool atictions” conducted by the 
Coffee Board are very much unlike the 
usual public auctions where competitive 
bids are usually given openly within the 
hearing of all the bidders so that any 
bidder after knowing what the earlier bid 
is can improve upon the same by giving 
a higher bid. At the “pool auctions” con- 
ducted by the Coffee Board only regis- 
tered dealers holding the requisite per- 


mits from the Board are allowed to 


participate and some solemnity is attach- 
ed to the act of giving the bid inasmuch 
as Condition No, 1 provides that the 
participants shall submit their quotations 
(bids) in the form prescribed by the 
Board and the bids in the prescribed 
form are required to be ledged in the 
closed and sealed bid boxes maintained 
for the purpose, and at the close of the 
bidding, the boxes are opened and record 
thereof is made by the Sale Conducting 
Officer under his signature which is also 
attested by a representative of the bid- 
ders; the bids are then tabulated and the 
Sale Conducting Officer selects the bids 
and makes the allotments to the success- 
ful bidders and a declaration : containing 
the names of the successful bidders 
along with the lots and quantities allotted 
to them is put on the notice board in 
the office of the Board. In. reality the 
“pool auctions” resemble or are mora 
akin to sales by. inviting tenders,- It.is in 
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that the appellants contended - 


Ce Sey 165. 


‘the context of such undisputed procedure: . 


that is solemnly followed -in. the matter . 
of conducting the “pool auctions”: thai 
Condition No, 8 will have to be consider- 
ed. It runs thus: we : 


“8, Telegraphic bids or telegraphic in- 
structions regarding bidding will not be 
considered.” : 


The question is whether the phrase “tele- 
graphic instructions regarding bidding” 
occurring in the above condition is wide 
enough to include instructions pertaining 
to withdrawal or retraction of bids? Ac- 
cording to counsel for the appellants the 
phrase refers only to instructions regard- 
ing the making or giving of bids or at 
the highest would include instructions by ° 
way of clarification or modification of 
bids already given which is impermissi- 
ble by telegraphic communications, He 
urged that the topic of withdrawal or re- 
traction or cancellation of bids has not 
been dealt with anywhere else in the 
Conditions of Sale nor by Condition No. 8 
at all and, therefore, in the absence of 
any specific or express bar against with- 
drawal or retraction by telegrams, the 
normal mode under the general law of 
communicating a withdrawal or retrac- 
tion by a telegram would be and was 
available to the appellants. According to 
him the curtailment of the normal mode 
of ‘communicating a retraction which is 
open to an offerer under the general law 
must be' by some express provision or 
must arise by necessary implication. It 
is not possible to accept the construction 
that is sought to be placed by counsel 
for the appellants on the concerned 
phrase occurring in Condition No. 8. In 
the first place giving of telegraphic bids 
having been expressly barred in the 
earlier part of the Condition the phrase 
“telegraphic instructions regarding bid- 
ding” cannot again refer to instructions 
regarding the act of giving or making 
bids. Secondly, on the face of it “in- 
structions regarding bidding” would 
mean any instructions, not merely in- 
structions by way of clarification, modi- 
fication, amplification of bids but, also 
withdrawal or retraction of the bids and 
such instructions by telegrams would be 
impermissible. Moreover having regard 
to the solemn procedure prescribed and 
followed by the Coffee Board in the mat- 
ter of conducting its “pool auctions” sup- 
mission of bids is required to be done in 
prescribed forms and telegraphic bids 
are prohibited, it stands to reason that 
any. instructions concerning. such bids 
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whether by way of clarification, amplifi- 
cation, modification, cancellation or re- 
traction should not be permissible by 
telegrams which are more often cryptic 
and do not possess authenticity on their 
face, Further, the fact that nowehere 
else in the Conditions of Sale is the topic 
of withdrawal or retraction of bids bealt 
with would precisely be the reason why 
Condition No, 8 should be widely con- 
strued as including the topic of instruc- 
tions regarding the withdrawal or retrac- 
tion of bids, In our view, the High 
Court was right in coming to the conclu- 
sion that Condition No. 8 was wide 
mough to bar withdrawal or retraction 
of bids by telegrams. 

8. Turning to the oral retraction made 
by M. L. Gopal Setty on October 8, 
1952, the High Court has taken the view 
that the case of oral retraction before 
the results were announced was not true, 
which may be difficult to sustain. But, 
even if the evidence about such oral re- 
traction which consists of the testimony 
of Gopal Setty (D. W. 1) and Saldhana 
(PW 1) were to be accepted at its face 
value, the same would be of no avail to 
the appellants because, such oral retrac- 
tion was made to Saldhana, the Assis- 
tant Coffee Marketing Officer, who had 
no authority in the matter. Under the 
procedure it is the Sale Conducting Offi- 
cer who is in charge of the pool auctions, 
Therefore, retractions had to be made to 
either the Sale Conducting Officer or 
the Chief Coffee Marketing Officer, the 
executive head of the Board, and that is 
why the telegram Ex. B-22 was addres- 
sed on behalf of the appellants to the 
Chief Coffee Marketing Officer. In this 
case the Chief Coffee Marketing Officer 
himself was the Sale Conducting Officer 
and the oral retraction was not made to 
him but it was made to Saldhana, who 
had no authority. The oral retraction was, 
therefore, ineffective and of no conse- 
quence. In our view, therefore, it is not 
ossible to accept the contention of the 
appellants that there were no concluded 








account of withdrawal or retraction of 
eir bids, 


9. The next contention urged by coun- 
sel for the appellants was that the Chief 
Coffee Marketing Officer had no power 
to accept lower bids when higher bids 
had been submitted by other participants 
as, according to him, the normal estab- 
lished rule at auction sales has been that 
a lower bid lapses on receipt of a higher 
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bid with the result that the lower bid 
becomes incapable of acceptance. He fur- 
ther urged that even under Condition 
No. 6 of the Conditions of Sale, on which 
the respondent Board sought to rely, 
confers no power on the Board or its 


‘Chief Coffee Marketing Officer to accept 


lower bids, for all that Condition No. 6 
dves is that it frees the Board from the 
obligation to accept the highest or any 
bid and the Board need not assign any 
reasons for doing so. Counsel fairly 
stated that so far as the appellants are 


_concerned this contention was avallable 


to Giri Coffee Works and that too regard- 
ing its bids only in respect of 5 lots, for, 
in the case of other bids given by Giri 
Coffee Works and all bids given by M. 
Lachia Setty & Sons Ltd., that were ac- 
cepted were the highest bids, In sup- 
pert of this contention counsel relied | 
upon the following statement of law oc- 
curring in Halsbury’s Laws of England 
(4th Edn.) Vol. 9, para 231 at page. 1023 


“231, Auctions, At auction sales, it is 
a long-established rule that prima facie 
the auctioneers request for bids is 2 
mere invitation to treat, and that each 
bid constitutes an offer which is accepted 
on behalf of the seller by the auctioneer 
when he signifies his acceptance in the 
usual manner, It would seem, moreover, 


that each bid ae as soon as a higher 
bid is made.........004 


It will appear see ‘thet the underlined 
portion of the statement of law is sup- 
frorted by the case of Blackbeard v. Lin- 
.digren referred to at footnote 3, [ (1786) 
1 Cox 205=—29 E. R. 1130]. It was a 
case where an Estate was sold before the 
Master for payment of debts and A was 
reported to be the best bidder at the sum 
of £13,000 but ‘before the report was 
confirmed it was discovered that A was 
insane at the time of the bidding, The 
Court was moved on behalf of all the 
parties in the cause that B the next best 
bidder might be reported to be the pur- 
chaser at the sum bidden by him. To this 
motion B consented butthe Court thought 
it was irregular and directed the estate 
to be resold generally. Relying on this 
decision counsel for the appellants con- 
tended that the normal rule was that a 
lower bid lapses on the receipt of a higher 
bid and if the highest bid was not to de 
accepted for any reason, the 
must be abandoned and fresh auction 
would be required to be held, and, there- 
fore, in the instant case the Chief 
Coffee Marketing Officer could not accept 


auction] : 
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the lower bids of Giri Coffee Works in 
respect of five lots, 


10. Counsel for the respondent Board 
did not cavil at the aforesaid statement 
of law but he urged that the same was 
applicable to auctions generally in the 
absence of special conditions prescribed 
by the auctioneer governing the auction, 
According to him it was well settled that 
an auctioneer can prescribe his own 
terms and conditions on the basis of 
which property is exposed to sale by 
auction, and in that event, the special 
conditions so prescribed by him would 
govern the position. He strongly relied 
upon Condition No, 6 as being a special 
condition prescribed by the Board govern- 
ing the “pool auctions” conducted by it 
and the said condition impliedly confers 
power upon the Board or ifs Chief Coffee 
Marketing Officer to accept a lower bid 
in preference to any higher bid that might 
be received, It cannot be disputed that an 
auctioneer can set his own ‘terms and 
conditions for holding an auction and if 
Ihe does so those conditions would govern 
the rights of the parties, The short 
question which arises for our considera- 
tion is whether Condition No, 6 includes 
a power to accept a lower bid in pre- 
ference to any higher bid? 


11, Condition No, 6 runs thus: 


(6) The seller does not bind himself 
to accept the highest or any bid, He is 
not bound to assign any reasons for his 
decision and his decision shall be final 
and conclusive”, 

Counsel for the appellant urged that the 
language of Condition No, 6 does nof 
show that any power was intended to 
be conferred on the seller i, e, the re- 
spondent Board but it is concerned with 
freeing the Board from the obligation to 
accept the highest bid by stating that 
the seller does not bind himself to accept 
highest bid and for such non-acceptance 
he is not obliged to give any reasons, 
Secondly, all that the condition says is 
that the seller is not bound to accept the 
highest or any bid but does not say that 
the seller can’ accept the lower bid. Ac- 
cording to him, the words “or any bid” 
which follow the words “the highest’ 
merely emphasize the aspect that even 
the highest bid need not be accepted, He, 
therefore, urged that in the absence of 
any power being conferred on the Board 
or its Chief Coffee Marketing Officer to 
accept any Iower bid in preference to a 
higher bid the normal rule applied and 
the five lots should have been withdrawn 
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from that auction and put up for fresh 
auction, We are not impressed by the 
submissions made by counsel for the ap- 
pellants on the question of proper con- 
struction of Condition No, 6. It is true 
that Condition No. 6is couched ina pecu- 
liar way -but when it states that the sel- 
ler is not bound to accept the highest bid 
it necessarily implies that he can accept 
any lower bid. The addition of the 
words “or any bid” after the words “the 
highest” seems to us to be of some signi- 
ficance, We do not agree that these 
words are used merely for the purpose 
of emphasising the aspect that even the 
highest bid need not be accepted. We are 
of the view that two separate powers — 
power to decline the highest bid and power 
to decline any bid—with different con- 
sequences ensuing are intended to be con- 
ferred onthe seller by this condition, The 
addition of the words “or any bid” would 
be superfluous if the same consequence 
(of holding a fresh auction) was to ensue 
in the event the highest bid being declin- 
ed, Therefore, on construction of the 
condition it is clear that by necessary 
implication power had been conferred on 
Board or its Chief Coffee Marketing 
Officer to accept a lower bid in prefer- 
ence to any higher bid. Besides, at 
Ex, A-275, the respondent Board has pro~ 
duced a tabulated statement showing a 
number of instances where the highest 
bids were rejected and lower bids accept- 
ed at “pool auctions” conducted by it 
from 1949 to 1952 — a period long be- 
fore the instant dispute arose which 
clearly shows that the parties to the 
pool auctions also understood Condition 
No, 6 as conferring a power on the 
Board or its Chief Coffee Marketing Off- 
cer to accept lower bids in preference to 
higher bids, Moreover, such construction 
of Condition No, 6 would accord with the 
accomplishment of the main function of 
the Board to control coffee prices by 
maintaining them at proper level as the 
power to accept a lower bid in preference 
to any higher or the highest bid helps 
avoiding malpractices such as formation 
of rings or syndicates by coffee dealers, 
cornering of coffee by a few dealers, puf- 
fing up of prices by them, etc, In the 
view which we are taking of Condition 
No. 6, it is clear that the Chief Coffee 
Marketing Officer in the instant case was 
within his rights when he accepted the 
lower bids received from Giri Coffee 
Works in respect of 5 lots, The appel- 
Tants’ contention in this behalf, therefore, 
must fail, 
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. 12. The last contention urged by coun- 
sel for the appellants on the quantum of 
loss claimed by the respondent comprised 
a two-pronged attack against the resale 
held in respect of the defaulted lots of 
coffee. First, the Board was under an 
obligation to mitigate or minimise the 
loss arising from the failure on the part 
of the appellants to pay for and take 
delivery of the coffee allotted to them 
at the pool auction, but instead delibe- 
rate measures were taken by the Board 
to bring down the prices of coffee and 
then effected a resale on December 23, 
1952, resulting in the alleged loss of 
Rs, 34,570.6-6 and Rs, 5,917/- respectively, 
which could not be regarded as a loss 
directly and naturally arising from the 
breach in the ordinary course of events, 
but was unreal, created and brought 
about by the respondent and, therefore, 
the same was not recoverable from the 
appellants, Secondly, the resale was not 
held within reasonable time of breach 
but was inordinately delayed and, there- 
fore, the appellants were not liable for 
the quantum claimed, It may be stated 
that the contention that the defaulted 
coffee ought to have been put up for 
sale at export auction and not at pool 
auction, though urged in the lower 
Courts, was not pressed before us, For 
the reasons which we shall indicate pre- 
sently, we do not find substance in ei- 
ther of these two grounds of attack, 


13. At the outset it must be observed 
hat the principle of mitigation of loss 
does not give any right to the party 
who is in breach of the contract but it 1s 
a concept that has to be borne in mind 
by the Court while awarding damages, 
The correct statement of law in this be- 
half is to be found in Halsbury’s Laws of 
England (4th Edn.) Vol. 12, para 1193 at 
page 477 which runs thus: . 

"1193. Plaintiff's duty to mitigate 
loss. The plaintiff must take all reason- 
able steps to mitigate the loss which he 
has sustained consequent upon the defen- 
dant’s wrong, and, if he fails to do so, 
he cannot claim damages for any such 
loss which he ought reasonably to have 
avoided”, 


Again, in para 1194 at page 478 the fol- 
lowing statement occurs under the head- 
ing ‘standard of conduct required of the 
plaintiff’ : 

“The plaintiff is only required to act 
reasonably, and whether he has done so 
is a question of fact in the circumstances 
-of each particular case, and not a ques- 
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tion of law. He must act not only in his © 
own interests but also in the interests of 
the defendant and keep down the dam- 
ages, so far as it is reasonable and pro- 
per, by acting reasonably in the matter 
esseere... In cases of breach of contract 
the plaintiff is under no obligation to do 
anything other than in the ordinary 
course of business, and where he has 
been placed in a position of embarrass- 
ment the measures which he may be 
driven to adopt in order to extricate him- 
self ought not to be weighed in nice 
scales. at the instance of the defendant 
whose breach of contract has occasion 

the difficulty..........cs000 ` 


The plaintiff is under no obligation to 
destroy his own property, or to injure 
himself or his commercial reputation, to 
reduce the damages payable by the de- 
fendant. Furthermore, the plaintiff need 
not take steps which would injure in- 
nocent persons” (Emphasis supplied). 
In Banco De Portugal v. Waterlow & 
Sons, Ltd., 1932 All ER 181, Lord Shan- 
key, L. C., quoted with approval the 
statement of law enunciated in James 
Finlay & Co. v. N. V. Kwik Hoo Tong, 
Handel Maatschappij, (1929) 1 KB 400, to 
the effect “In England the law is that a 
person is not obliged to minimise dam= 
ages on behalf of another who has broken 
a contract if by doing so he would have 
injured his commercial reputation 
by getting a bad name in the trade’. 
American Jurisprudence 2d, Vol. 22 
para 33 (at pp. 55-56) contains the fol- 
lowing statement of law: 

“33. The general doctrine of avoid- 
able consequences applies to the measure 
of damages in actions for breach of con- 
tract. Thus, the damages awarded to the 
non-defaulting party to a contract will 
be determined and measured as though 
that party had made reasonable efforts 
to avoid the losses resulting from the 
default. Some courts have stated this 
doctrine in terms of a duty owing by the 
innocent party to the one in default; that 
is, that the person who is seeking dam- 
ages for breach of contract has a 
duty to minimise those damages, How- 
ever, on analysis, it is clear that in 
contract cases as well as generally, 
there is no duty to minimize damages, 
because no one has a right of actien 
against the non-defaulting party if- he 
does not reasonably avoid certain con- 
sequences arising from the. default. Such 
a failure does not make the non-default- 
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ing party liable to suit; it only indicates 


that the damages actually suffered are - 


greater than the law will compensate, 
Therefore, in contract actions, the doct- 


rine of avoidable consequences is only a 
statement about how damages will be 
measured.” (Emphasis supplied). 
From the above statement of law it will 
appear clear that the non-defaulting party 
is not expected to take steps which 
would injure innocent persons. If so, then 
steps taken by him in performance or 
discharge of his statutory duty also can- 
not be weighed against him. In sub- 
tance the question in each case would 
be one of the reasonableness of- action 
taken by the non-defaulting party. 





14, Here the material on record clear- 
ly shows that internal coffee prices in 
the year 1952, particularly from March 
to October 1952, had soared very high on 
account of malpractices indulged in by 
coffee dealers and even the Govern- 
ment of India felt itself very much con- 
cerned about it and suggestions had been 
made by Government officials as well as 
by the members of the Coffee Board to 
take steps to bring down the coffee 
prices at reasonable level in the interest 
of both the trade as well as the con- 
sumer and, in fact, several measures, in- 
cluding the step of accepting lower bids 
in preference to the higher bids, with a 
view to regulate coffee prices were taken 
by the Coffee Board pursuant to the 
Government’s directive in that behalf. 
Clearly, these measures were being taken 
by the Board in discharge of their main 
function and duty to maintain the coffee 
prices at proper level in the interest of 
all concerned, particularly the consumer 
and were not directed against the default- 
ing dealers at the concerned pool auction, 
In fact, the evidence of Kuttalalingam 
Pillai (PW 3), the Chief Coffee Marketing 
Officer, has been that before the com- 
mencement of the “pool auction” on that 
day he had issued oral warning to the 
bidders that Government of India was 
cencerned about the increase in coffee 
prices and that they should not try to 
push up prices and corner stocks and 
M. L. Gopal Setty (D. W. 1) has admitted 
that Chief Coffee Marketing Officer had 
given a warning that the higher bids will 
not be accepted, Therefore, when in spite 
of such warning being issued unnecessa- 
rily higher bids were given exceeding 
the average prices prevailing in the 
month of September 1952 (which them- 
selves were high), the Chief Coffee Mar- 
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keting Officer decided to accept lower 
bids in preference to the higher ones. It 
was in these circumstances that at the 
re-sale held on December 23, 1952 the 
prices realised were lower than the 
appellants’ bids which had been accept- 
ed at the “pool auction” held on October 
7, 1952. It must be stated here that at 
the re-sale admittedly only the highest 
bids were accepted. So it is not as if at 
the re-sale lower bids were deliberately 
accepted to enhance the loss. It is im- 
possible to subscribe to the proposition 
that the Board should have maintained 
the high price level at the cost of the 
consumers merely with a view to see that 
the defaulting bidders did not suffer any 
loss on re-sale. The loss arising on the 
re-sale, therefore, cannot be regarded, as 
“unreal” loss. The attack of the appel- 
lants against the grant of damages to 
the respondent on this ground is clearly 
unsustainable, 


15. As regards the alleged delay in 
holding the re-sale it must be observed 
that both the trial Court as well as the 
High Court have taken the view that the 
same was held within reasonable time 
at the next “pool auction” conducted in 
the normal course. The results of the 
concerned “pool auction” were declared 
some time after 2 P.M. on October 8, 
1952. The period of 17 days (14 dav: ` 
itial period plus 3 days of grace for tak- 
ing delivery expired on October 26, 
1952, but the evidence on record shows 
that there was a general request on be- 


half of the successful bidders for exten- 


sion of time for making payment and 
taking delivery and. such extension had 
been granted by the Board up to Novem- 
ber 10, 1952, by issuing a circular. We 
have already held that there was no 
valid retraction of bids by the appellants 
and to their knowledge their retraction 
had been rejected by the Board on Octo- 
ber 8, 1952 itself. That the appellants 
were interested in the extension grant- 
ed by the Board becomes evident from 
their telegram dated October 22, 1952 
(Ex. A-129) seeking confirmation of the 
extension. After November 10, 1952, 
some reasonable notice of re-sale would 
have to be issued, so the defaulted. coffee 
could not be put up for sale in the pool 
auction that was held in the month of 
November, 1952, The next pool auction 
was, to be held in December 1952, and, 
therefore, after issuing notice of re-sale 
on December 18, 1952, the re-sale was 
held by conducting a pool auction on De- 
cember 23, 1952. In our view, both the 
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Courts were right in taking the view 
that the re-sale had been held within 
the reasonable time, f 


16. Since all the contentions urged by 
counsel for the appellants have failed, 
the appeals are dismissed with costs, 


Appeal dismissed, 
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S. MURTAZA FAZAL ALI AND 
A. D, KOSHAL, JJ. 
Civil Appeal No, 1145(N) of 1970, D/- 
25-9-1980. i 


' Basant Lal (dead) by LRs. & Anr., Ap- 
pellants v. The State of U. P, & Anr., Re- 
spondents, 


Transfer of Property Act (4 of 1882), 
Ss. 106, 111 (g), 114-A, 108 (h) — Waiv- 
er of notice — Acceptance of rent, if 
waiver — Forfeiture under S, 111 (g) — 
Non-compliance with S., 114-A — Effect 
=- Applicability of Sec. 108 (h). Deci- 
sion of Allahabad High Court, Partly Re- 
versed, (Evidence Act (1872), S. 115). 


The lessee B was holding certain land 
of lessor A for running a mill since 1905. 
In 1936 the lessee B transferred his rights 
to a company C, In the lease deed (dtd, 
2-6-1941) there was not only an express 
clause under which the lessee was en< 
titled to remove the stocks and materials 
within four months after the termination 
of the lease but thereafter there was an- 
other stipulation that in case the lessee 
failed to do so, all the buildings, etc., 
would become the property of the lessor, 
A sent to C a notice dated 26-2-1944 ter~ 
minating the lease dated 2-6-1941 on the 
ground of breach by the Company of cer- 
tain covenants contained therein. Time 
was allowed to the Company till 30-6- 
1944 for the removal of machinery, stores, 
buildings and other constructions, C how- 
ever, secured an order from a civil court 
forbidding A from ejecting it, In land 
acquisition proceedings at the instance of 
C for its own purpose, the questions were 
whether there was waiver of notice by 
acceptance of rent by A, whether there 
was forfeiture of tenancy under Sec, 111 
(g) of T. P. Act and whether there was 
compliance with Section 114-A of T. P, 
Act. 

Held (1) that there was no waiver of 
notice. When there was no evidence to 
show that the rent was accepted at any 
time after the notice was given to C, and, 
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secondly, as the rent was accepted by A 
under protest, it could not amount to 
waiver because there was no intention on 
the part of the lessor to treat the lease 
as subsisting, (Paras 8, 9) 


(2) Section 114-A merely barred a suit 
for ejectment of lessee, In the instant 
ease, as the land had been acquired for 
the purpose of the lessee, viz., the Come 
pany, the question of filing a suit for 
ejectment did not arise at all, Thus, the 
non-compliance of sub-section (b) of Sec- 
tion 114-A was of no consequence so far 
as this particular case was concerned. 
Thus, although the lessee C continued to 
remain in the premises after the expiry 
of the notice terminating the lease, yet 
by force of the express recitals in the 
lease deed, the buildings, ete., became 
the property of the lessors. Where there 
was a contract to the contrary the provi- 
sions of Section 108 (h) would not apply. 
Decision of Allahabad High Court, Partly 
Reversed, (Paras 9, 10, 15) 


S. M. FAZAL ALI, J.:— This appeal 
by certificate is directed against a judg- 
ment dated January 6, 1969 of the Alla- 
habad High Court and arises in the fol- 
lowing circumstances, 


2. The land in dispute originally be- 
Tonged to Smt, Jawahar Devi who had: 
inherited the same from her father 
Shankar Das who died sometime in or 
before the year 1905, Jawahar Devi had 
a daughter Putli Bibi who had three sons, 
namely, Basantlal, Shankarlal and Gir- 
dharilal, Jawahar Devi died in the year 
1934, 


3. On the 25th February, 1905, Jawa- 
har Devi let out the land to the late Lala 
Lachman Das for the construction of 
a mill which was known as ‘Narain Das 
Lachman Das Oil Mill’, The lease was to 
continue for 50 years and contained a 
clause for renewal. In the year 1936-37, 
the lessee Lachman Das transferred his 
rights in the lease to Northern India Oil 
Industries Limited (hereinafter referred 
to as the ‘Company’), Thereafter, the 
three sons of Putli Bibi sent a notice on 
the 15th of December 1937 to M/s, Narain 
Dass Lachman Dass claiming damages, 
At that stage Girdharilal sold his rights 
in the land to his brother Basant Lal, In 
the year 1938, a suit was filed by Basant- 
lal and Shankarlal against M/s. Narain 
Dass Lachman Dass as well- as 
the Company. This suit was, how- 
ever, compromised on the 2nd of June, 
1941 and on the same date a fresh lease 
was executed by the two plaintiffs there- 
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in in favour of the Company. The terms 
of the lease were incorporated in the 
compromise (Exhibit 31) but both the 
lease and the compromise were contain- 
ed in unregistered documents. 


4. Disputes again arose between the 
parties and led to the institution of a 
suit by the Company against Basantlal 
and Shankarlal for specific performance 
of the compromise above mentioned (Ex~ 
hibit 31), This suit also ended on the 26th 
of May 1943 in a compromise according 
to which a fresh lease embodying the 
terms of the lease dated the 2nd June 
1941 was to be executed by Basantlal 
and Shankarlal in favour of the Com- 
pany and at its cost within a week pro- 
vided the Company complied with the 
covenants contained in that lease to the 
satisfaction of Rai Bahadur Lala Ram 
Narain, ‘Treasurer, Imperial Bank of 
India, Kanpur. Despite the second com- 
promise disputes again cropped up be- 
tween the parties and ultimately Basant- 
lal and Shankarlal, who are the appel- 
lants before us, sent to the Company a 
notice dated 26th of February 1944 
(Exhibit 36-A) terminating the lease 
dated the 2nd June 1941 on the ground 
of breach by the Company of covenants 
2, 4 and 5 contained therein. Time was 
allowed to the Company till the 30th 
June 1944 for the removal of machinery, 
stores, buildings and other constructions. 
The Company, however, secured an order 
from a civil court forbidding the appel- 
lants from ejecting it. 


5. On the 7th June 1946, the Com- 
pany applied to the State Government 
for compulsory acquisition of the land. 
Its request was accepted and the land 
covered by the lease was acquired by the 
Government for the purpose of the Com- 
pany. In proceedings before the Collector 
the appellants claimed compensation not 
only for the land but also for the build- 
ings and other structures standing there- 
on. Compensation for the land was 
awarded to them but the rest of their 
claim was turned down. The matter was 
re-agitated before the District Judge to 
whom it was referred and then in appeal 
before the High Court, The District 
Judge and the High Court raised the 
quantum of compensation for the land 
but rejected the claim of the appellants 
for compensation in respect of buildings 
and structures, 

6. In the appeal before us no dispute 
subsists about the compensation for the 
land and the controversy is limited to 
the compensation for the buildings, ete,, 
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which were constructed on the premises 
by the lessee and to which the appellants 
claim title on the ground that the Com- 
pany did not remove the same despite a 
period of more than 4 months granted 
to it for the purpose in the notice dated 
the 26th of February 1944 and that the 
title thereto had consequently vested in 
has tae ad with effect from ist July 


7. Before proceeding further we may 
recapitulate the manner in which the 
present dispute was dealt with by the 
two Courts below. It was argued before 
the District Judge on behalf of the State 
that the lease dated the 2nd June 1941 
being unregistered it was inadmissible in 
evidence and that the Company, there- 
fore, was not bound to vacate the pre- 
mises. The District Judge overruled the 
argument (and in our opinion rightly) on 
the ground that the terms of the lease 
formed part-of the decree based on com- 
promise Exhibit 31, that the compromise 
related to the property which was the 
subject-matter of the suit and that, 
therefore, the compromise did not re- 
quire registration. The argument was re- 
peated before the High Court and was 
rejected for the same reason for which 
it was repelled by the District Judge. 

8. Another point taken before the 
District Judge was that as the appellants 
had accepted the rent after having given 
the notice dated February 26, 1944, their 
conduct in doing so amounted to waiver 
of the notice as a result of which the 
tenancy continued to subsist, The District 
Judge accepted this point and non-suited 
the appellants mainly on this ground, 
The High Court, however, did not agree 
with the conclusion of the District Judge 
and held that, in the first place, there 
was no evidence to show that`the rent 
was accepted at any time after the notice 
was given to the Company, and, second- 
ly, as the rent was accepted by the ap- 
pellants under protest, it could not 
amount to waiver because there was no 
intention on the part of the lessor to 
treat the lease as subsisting. In this con- 
nection, the High Court observed as fol- 
lows :— 


“We have been taken through the de- 
position of Basantlal, but we have failed 
to find anything in that statement which 
may go to show that rent for the period 
beginning after the termination of the 
lease was accepted by him. All that he 
said was as follows :— 

“Rent was sent to me and I 


accepted 
some rent under protest,” - X 





e 
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“From that statement, it cannot.be said . 


that the rent so accepted was for the 
period after termination of the lease. 
There is another sentence in the state- 
ment of Basant Lal, which reads as fol- 
lows :— 

“7 treated the defendant as trespasser 
from 26th February 1944 and accepted 
payment for use and occupation of the 
land’.” 

“The learned District Judge, therefore, 
was not right in taking the view that the 
notice was waived.” 

9. We find ourselves in complete 
agreement with the view taken by the 
High Court, There is no reliable evidence 
at all to show the exact date when the 
rent was accepted or, at any rate, the 
fact that the rent was accepted between 
the 26th February 1944, when the notice 
was ‘sent, and the 30th June 1944, when 
the Company was asked to vacate the 
premises, Furthermore, the High Court 
has pointed out from the evidence of the 
appellants that the Company was treated 
as a trespasser ever since 26th February 
1944, namely, the date when the notice 
was given and has held that any rent 
which the appellants accepted was real- 
ly not rent but mere compensation for 
wrongful use and occupation of the land. 
In these circumstances, we fully endorse 


the finding of the High Court that there 


was no waiver of the notice such as was 
spelt by the District Judge. The High 
Court, however, upheld the order of the 
District Judge for a different reason 
which was that there could not be any 
forfeiture of the tenancy under Sec. 111 
(g) of the Transfer of Property Act un- 
less a notice was given to the lessee by 
the lessor expressing his intention to ter- 
minate the lease and in addition a notice 
under Section 114-A of that Act also af- 
fording an opportunity to the lessee to 
comply with the terms, the non-compli- 
ance of which would result in forfeiture. 
According to the High Court, as the 
second condition was not complied with, 
there was no forfeiture and hence the 
title to the structures, etc., continued to 
vest in the lessee and therefore after the 
Government acquired the land under the 
Land Acquisition Act, the appellants 
were not entitled to any compensation 
for the structures and the materials as 
claimed by them. We are, however, un- 
able to agree with the view taken by. 
the High Court for the reasons that we 
shall give hereafter. 

10. It is no doubt true that Sec. 114-A 


of the Transfer of Property Act requires - 
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two’ conditions to be fulfilled before a 
suit for ejectment could lie— (1) that a 
notice should be given to the lessee spe- 
cifying the particular breach complained 
of, and (2) that the lessee should be cail- 
ed upon to remedy the breach. If these 
conditions are fulfilled, then alone the 
lessor would be entitled to bring a suit 
for ejectment of the lessee, In the instant 
case, it is no doubt common ground that 
in the notice dated February 26, 1944 the 
appellants did not at all mention that 
the lessee should remedy the breach 
within a reasonable period to be fixed 
by the lessor, but that does not advance 
the case of the lessee because Sec, 114-A 
merely bars a suit for ejectment of the 
lessee, In the instant case, as the land 
had been acquired for the purpose of the 
lessee, viz. the Company, the question 
of filing a suit for ejectment did not 
arise at all. In fact, the lessees them- 
selves filed a suit and obtained an in- 
junction restraining the appellants from 
ejecting them before the land acquisition 
proceedings were taken in respect of the 
land in dispute. Thus, the non-compli-~ 
ance of sub-section (b) of Section 114-A 
is of no consequence so far as this parti- 
cular ‘case is concerned, 


11. In the lease dated 2nd June, 1941, 
clause (6) clearly lays down that within 
four months after the expiry of the 
period of the lease the lessee would be 
entitled to remove the stocks and ma- 
chinery, The last part of that clause also 
empowers the lessor to re-enter posses- 
sion and acquire title to the buildings, 
etc., that may be constructed by the les- 
see, 


12. Mr. Dixit, appearing for the State 
of U. P., relied on Section 108 (h) of the 
Transfer of Property Act which runs 
thus: ` 


“108 (h) The lessee may even after 
the determination of the lease remove, at 
any time whilst he is in possession of 
the property leased, but not afterwards, 
all things which he has attached to the 
earth, provided he leaves the property in 
the State in which he received it.” d 


13. He contended that even if the 
lease was determined, the title to the 
construction, ete., would vest in the les- 
sor only if the lessee does not remove 
the materials at any time whilst he is in 
possession of the property leased, It was 
argued that in the instant case, as the 
leased land was acquired by the Govern- 
ment while the lessee was still in posses- 
sion and continued-to be in possession, 
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by virtue of the land having been ac- 
quired, the lessor could not claim any 
title to the constructions or the mate- 
rials, There could be no doubt that this 
is the real effect of clause (h) of Sec, 108 
but Section 108 opens with a sort of a 
non obstante clause which is as follows: | 
“In the absence of a contract or local 
usage to the contrary, the lessor and the 
lessee of immovable property, as against 
one another, respectively, possess the 
rights and are subject to the liabilities 
mentioned in the rules next following, or 
such of them as are applicable to the 
property leased,” ; 


. 14. A construction of this clause clear- 
ly reveals that where there is a contract 
to the contrary the provisions of Sec. 108 
(h) would not apply. In the lease dated 
June 2, 1941, there is not only an express 
clause under which the lessee was en- 
titled to remove the stocks and materials 
within four months after the termination 
of the lease but thereafter there was an- 
other stipulation that in case the lessee 
failed to do so, all the buildings, etc, 
would become the property of the lessor. 
In this connection, the relevant part of 
the lease may be extracted thus :— 

“6. That within four months after the 
expiry of the period of lease, the lessees, 
their successors or assigns will en- 
titled to remove their stocks and machi- 
nery etc., pipelines, electric installation, 
fixtures, fittings, including stocks and 
materials of their constructions and fit- 
tings which stand on the plot of land 
shown by the letters A F HG in the 
accompanying map and will, on the ex- 
piry at the period of lease hand over to 
the lessors the said plot of land (shown 
by letters A F H G in the accompanying 
map) duly levelled but the lessees would 
not be entitled to remove the boundary 
walls or any constructions or buildings 
which at present are created, which may 
be created during the period of lease on 
the plot of land shown by letters 
ABEF in the accofmpanying map and 
which is outside the compound of the les- 
sees’ Oil Mills on the eastern side and on 
which at present stand twenty three 
quarters facing Hamirpur Road, as these 
quarters or any other buildings that may 
be created in their place or on their site 
as well as boundary walls would become 
the property of the lessors on the expiry 
of the period of lease, without any com- 





pensation being paid for the same by the 


lessors to the. lessees.” (Emphasis ours) 


Mayappa v. State of Maharashtra . 


S. C. 173 


15. Thus, although the lessee conti- 
nued to remain in the premises after the 
expiry of the notice terminating the 
lease, yet by force of the express recitals 
in clause (6) extracted above, the build- 
ings, etc., became the property of the les- 
sors. Unfortunately, this aspect of the 
matter does not appear to have been con- 
sidered by the High Court. In these cir- 
cumstances, therefore, the conclusion is 
inescapable that after the Government 
acquired the property it was bound to 
pay compensation to the appellants not 
only for the land but also for the build- 
ings and structures thereon. 


16. As, however, neither of the courts 
below have assessed the compensation 
for the buildings, etc., as they stood in 
the year 1946 when the land was acquir- 
ed, the matter will have to be determin- 
ed by the District Judge afresh in so far 
as such compensation is concerned, We 
would, therefore, allow -this appeal with 
costs, set aside the judgments of the High 
Court and the District Judge in so far as 
no compensation has been awarded in re- 
spect of the buildings, structures, ete, 
and remand the case to the District 
Judge for determining such compensation 
according to the rates prevailing in 1946 
and also to determine the interest and 
solatium to be paid on such compensa- 
tion from 1946 up to the date of pay- 
ment, 

Appeal allowed, 
case remanded. 


AIR 1981 SUPREME COURT 173” 
(From: Bombay) 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 3 of 1974, D/- 
17-9-1980. 

Mayappa Dhondanna Padeade, Appel- 
lant v. State of Maharashtra, Respondent. 

Criminal P. C. (2 of 1974), S. 3886 —~ 
Appeal against acquittal — Complaint 
not stating that appellant was armed with 
spear — Eye witnesses stating in trial 
that appellant was armed with spear but 
this was not their case in statements re- 
corded under S. 161 Cr, P. C. — Medical 
evidence showing that two incised 
wounds were caused by a cutting instru- 
ment as distinguished from a piercing 
weapon like a spear — No specific role 
was assigned to accused in F, I. R. or ia 





*[Note: No law point — Hence judgment 
not reported —Ed.] ae 
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trial when twenty-two persons were said 
to have participated in the assault — Held 
High Court was not right in converting 
the acquittal into conviction. Decision of 
Bombay High Court Reversed. 


AIR 1981 SUPREME COURT 174 (1)* 

r D. A. DESAI, J. 

Petition for Special Leave to Appeal 
(Civil) No. 1584 of 1980, D/- 5-9-1980. 

Employees’ State Insurance Corporation, 
Petitioner v. Ameer Hasan, Respondent. 

Constitution of India, Art. 186 — Spe- 
cial leave to appeal —- High Court enter- 
taining appeal. under S. 82 (2) of the Em- 
ployees’ State Insurance Act, 1948, against 
pure finding of fact wholly covered by 
Entry 32 in Part II of Second Schedule 
and. affirming the finding by an elaborate 
judgment — Special leave rejected after 
expressing serious dissatisfaction with 
litigious mentality on the part of public 
corporations set up to achieve goals enu- 
merated in the Constitution. (Employees’ 
State Insurance Act (1948), S. 82 (2).) 


*[Note:— No law point. Hence Judgment 
not reported rd] bia 
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AIR 1981 SUPREME COURT 174 (2)* 
V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, Jj. 

Civil Appeal No. 2124 of 1978, D/- 
5-8-1980. 3 

Sohan Lal, Appellant v. Asha Ram and 
others, Respondents. 

Constitution of India, Art. 186 — Pen- 
dency of appeal before Supreme Court 
~~ Subsequent events rendering the liti- 
gation wholly infructuous — Court refus- 
ed to adjudicate the issues. 

*[Note :— No law point — Hence judg- 
ment not reported —Ed.] 
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AIR 1981 SUPREME COURT 174 (8)* 


V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 247 of 1980, D/- 6-8- 
1980. 





Om Prakash Saxena, Appellant v. 
Tapeshwari Prasad and others, Respon- 
ents. 
*[Note:— No law point — Hence judg- 
ment not reported —Ed.] 


IX/JX/E681/80/DVT 


K. N. Mishra v. Jiwaji University, Gwalior 


A.LR. 


Constitution of India, Art. 136 — Ap- 
peal to Supreme Court — Time granted 
to tenant to vacate premises subject to 


‘certain conditions. 


AIR 1981 SUPREME COURT 174 (4)* 
(From: Calcutta) 
S. MURTAZA FAZAL ALI AND 
A. D: KOSHAL, Jf. 

Civil Appeal No. 1178 of 1970, D/- 
24-4-1980. 

Union of India, Appellant v. Assam 
Iron and Steel Co. and another, Respon- 
dents. 

Constitution of India, Art. 188 — Ap- 
peal under — Powers of Supreme Court 
— Ambit of. 


Where the Division Bench of the Cal- 
cutta High Court while reversing in part 
a decree passed by Single Judge of that 
Court, had given cogent reasons for ac- 
cepting the case of the defendant that 
fhe appellant (Government) was not en- 
titled to charge any higher amount result- 
ing from the increase of the price for the 
goods in transit, on appeal by Govern- 
ment the finding of the Division Bench 
could not be interfered with, 


*[Note: No law point — Hence Judg- 
ment not reported —Ed.] 
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AIR 1981 SUPREME COURT 174 (5)* 
(From: Madhya Pradesh) 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 838 of 1980, D/- 
22-9-1980. 

K. N. Mishra, Appellant v. Jiwaji Uni- 
versity, Gwalior, Respondent. 

Criminal P. C. (2 of 1974), S. 840 — 
Delay — Application under, for fling a 
complaint under S. 193, E P. C. oo 
of making a false statement in civil suit, 
filed two years aftér suit was decreed — 
Application comi up for evidence five 

ears later on whi te it was dismissed 
or default — On application by appli- 
cant application m- Revision 
against restoration dismissed by High 
Court — In appeal by applicant held it 
would not be expedient to it con- 
tinuance of proceedings for laying of a 


*[Note: No law point — Hence judgment 
not reported —Ed.] 
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complaint in regard to a stale matter 
which took place years ago. Decision of 
High Court of Madhya Pradesh D/- 
28-4-1970, Reversed. f 


AIR 1981 SUPREME COURT 175 
(From: Madras)” 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 115 of 1975, D/- 
22-9-1980. - 

State of Tamil Nadu, Appellant v. S. 
‘Shanmugham Chettiar and another, Res- 
pondents. 


Prevention of Food Adulteration Rules 
(1955), App. B Para. A-17.11 — Gingelly 
oil — dulteration — Evidence and 
proof — Sample properly sealed — Inm- 
crease in Free Fatty Acid contents not to 
be readily inferred — Criminal Appeal 
No. 657 of 1970, D/- 10-1-1972 (Mad), Re- 
versed. 

A sample of elly oil was analysed 
by the Public st within ten days 
from the date of taking sample and was 
found to contain 5.1% of Free Fatty Acid 
as against the permissible limit of 3.0%, 
In his report he also mentioned that the 
sample was nie a sealed, it was air- 


and-moisture-tight and packed in thick 
paper so as to be proof against light. Dur- 
ing the course of the trial, at the instance 
of the accused the sample was analysed 
by the Director, Central Food Labora- 
tory about 8 months after the sample was 
taken. According to his report the gingelly 
oil contained 6.2% of Free Fatty Acid 
and was, therefore, adulterated. 

Held that there was nothing in the evi- 
dence, nor had anything been shown from 
any scientific work which would suggest 
that the Free Fatty Acid content would 
so rapidly increase in the space of about 
three months that what was less than 
8% when the sample was taken, increas« 
ed to 6.2%, when the sample was analys- 
ed by the Central Food Laboratory. In the 
view of the Encyclopaedia Britannica it 
was only. after prolonged exposure to air 
and light that there might be some dis- 
cernible chemical changes in  gingelly 
(til or sesame) oil. Hence, the accused 
could not be acquitted on the ground 
that the Free Fatty Acid content of the 
oil on the date when the sample was 


*Criminal Appeal No. 657 of 1970, D/- 
10-1-1972 (Mad). 
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taken might have been less than 3% and 
therefore, not adulterated. (Concurrent 
order of acquittal by trial court and High 
Court set com Cri. A. No. 657 of 1970, 
D/- 10-1-1972 (Mad), Reversed. 
(Para 8) 
(B) Constitution of India, Art. 186 — 
Appeal against acquittal — Food Adul- 
teration case — Sentence — Extenuation 
— Concurrent order of acquittal inter- 
fered more than ten years after the com- 
mission of offence — Nominal sentence 
imposed. (Para 8) 


Mr. A. V. Rangam, Advocate, for Ap- 
ellant; Mr. A. T. M. Sampath, Advocate, 
or Respondents. 

O. CHINNAPPA REDDY, J.:— On 
November 1, 1969, a sample of gingelly 
oil was purchased by the Food Inspector, 
Madurai Municipality from the shop of 
the first respondent, who is now reported 
to be dead and against whom, this ap- 
peal has, therefore, abated. At that time 
respondent No. 2 was attending to the 
business. After completing the necessary 
formalities the Food Inspector arranged 
to send one part of the sample to the 
Public Analyst at Madras for analysis. 
The sample was analysed by the Public 
Analyst on November 11, 1969 and it 
was reported by him that it contained 
5.1% of Free Fatty Acid as against the 
limit of 8.0 per cent permissible under 
Clause A.17.11 of Appendix B to the 
Prevention of Food Adulteration Rules 
1955. In his report he also mentioned that 
the sample was properly sealed, it was 
air-and-moisture-tight and packed in thick 
paper so as to be proof against light, 
and, the Free Fatty Acid content of the 
oil would, therefore, remain unchanged 
for several months. On receipt of the 
Public Analyst’s report a complaint was 
filed against the two respondents for an 
offence under Section 16 (1) (a) and Sec- 
tion 7 (i) read with S. 2 (i) X and 
Cl. A.17.11 of Appendix ‘B’ to the Pre- 
vention of Food Adulteration Rules. Both 
the respondents denied the offence. The 
second respondent stated that he signed 
on the various documents produced by 
the prosecution as he was asked to do 
so by the Inspector. He did not read the 
contents of those documents. The brother 
of the-second respondent was examined 
as a defence witness and he stated that he 
was in the shop when the Food Inspector 
came there and purchased the sample 
and that at the time of the sale the Food 
Inspector was told that the gingelly oil 
was not meant to be used as an article 
of food but was meant for “oil bath”. 
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2. At the trial a request was made. by 
the respondents that another part of the 
sample which had been produced by the 
Food Inspector in the Court might be 
sent to the Director, Central Food Labo- 
ratory, Calcutta, for analysis. It was sent 
as desired. The sample was analysed by 
the Director, Central Food Laboratory, 
Calcutta on February 6, 1970. Accordin, 
to his report the gingelly oil containe 
6.2% of Free Fatty Acid and was, there- 
fore, adulterated. 


8. The learned District Magistrate, 
Madurai, acquitted both the respondents 
observing that the Free Fatty Acid had 
increased from 5.1% to 6.2 per cent be- 
tween November 11, 1969 and February 
6, 1970 and it was, therefore, likely that 
the Free Fatty Acid content in the oil 
might have similarly increased between 
November 1, 1969 when the sample was 
taken and November 11, 1969, when the 
sample was analysed by the Public 
Analyst, Madras, On that ground, the 
District Magistrate held that it was not 
possible to say that the poeci had 
established that on the date when the 
sample was taken the Free Fa Acid 
content of the oil exceeded 3%. The State 
preaned an appeal to the Madras High 
. Court against the order of acquittal. The 

High Court confirmed the order of ac- 
quittal for the same reason as that given 
by the District Magistrate. The State has 
filed this appeal after obtaining special 
leave of this Court under Art. 186 of the 
Constitution. 


4, Under Section 2 0 L) (before it 
was amended in 1976) of the Prevention 
of Food Adulteration Act, 1954, an arti- 
cle of food is deemed to be adulterated 
“if the quality of purity of the article falls 
below the prescribed standard or its con- 
stituents are present in quantities which 
are in excess of the prescribed limits of 
variability”. 


5. Paragraph A.17.11 of Appendix ‘B’ 
to the Rules made under the Prevention 
of Food Adulteration Act prescribes the 
standard in the case of Til oil (Gingelly 
or sesame oil) and to the extent relevant 
it reads as follows: 


“A.17.11. — Til oil (Gingelly or sesame 
oil) means the oil expressed from clean 
and sound seeds of Til (Sesamum In- 
dicum), black, brown, white, or mixed. 
It shall be clear, free from  rancidity, 
suspended or other foreign matter, 
separated water, added colouring or 
flavouring substances, or mineral oil. Tt 
shall conform to the following standards; 


State of Tamil Nadu v.’S. Shanmugham 
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[(a) Butyro-refractometer road- ` : 
ing at 40°C wo. 58.0 to 61.0 


(b) Saponification value a» 188 to 193 

(e) Iodine value we 105 to 115 

(d) Unsaponifiable matter ... Not more than 

1.5 per cent, 

(e) anes fatty acid as Oleic ps more than 
acid, vee see . r cent, 

[(£) Bellier test (Turbidity a 
temperature — Acetic acid Not more than 
method). eve = 22°C.7]" 


6. Now, a sample of food purchased 
by a Food Inspector has to be divided 
by him into 8-parts and each part has to 
be marked, sealed and fastened separate- 
ly. Before the Act was amended in 1976, 
one part was to be delivered to the per- 
son from whom the sample was taken, 
another part was to be sent for analysis 
to the Public Analyst and the third part ` 
was to be retained with the Food Inspec- 
tor to be produced by him in case legal 
proceedings were taken or it became 
necessary to send it for analysis to the 
Director of the Central Food Laboratory. 
The Public Analyst was required to de- 
liver a report of the result of his analysis 
and this report was ordinarily the founda- 
tion of the prosecution by the Food Ins- 
pector. After the institution of the pro- 
secution, the accused was given the right 
to request the Court to send the third 
part of the sample retained by the Food 
Inspector to the Director, Central Food 
Laboratory, for a certificate. The Director, 
Central Food Laboratory was required to 
send to the Court a certificate specifying 
the result-of his analysis and the certificate 
of the Director, Central Food Labora- 
tory, thereupon, superseded the Public 
Analyst’s report. The Public Analyst’s re- 
port, if not superseded by the Certificate 
of the Director, Central Food Laboratory 
and the Certificate of the Director, Cent- 
ral Food Laboratory might be used as 
evidence of the facts stated therein in 
any proceeding under the Act with this 
difference that the certificate of the 
Director, Central Food Laboratory vvas 
to be final and conclusive evidence of the 
facts stated therein, 


` % In the present case the certificate 
of the Director showed that the sample 
of gingelly oil contained 6.2% of Free Fatty 
Acid whereas the permissible limit was 
8 per cent only. We are not concerned 
with the Public Analyst’s report since that 
has been superseded by the certificate of 
the Director, Central Food Laboratory, 
and the‘latter certificate has been made 
conclusive evidence of the facts mention- 
ed in it. The sample, it must therefore be 


found, was adulterated. 
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8. The sample, as we mentioned 
earlier, was taken on November 1, 1969, 
‘the analysis by the Public Analyst was on 
November 11, 1969 and the analysis by 
the Director, Central Food Laboratory, 
was on February 6, 1970. The learned 
District Magistrate and the High Court 
thought that although the Free Fatty 
Acid content in that part of the sample 
which was sent to the Director, Central 
Food Laboratory was 6.2% on the date 
when the Director analysed the oil, it 
could not be said to have been establish- 
ed that on the date when the sample was 
taken by the Food Inspector the Free 
Fatty Acid content exceeded 3%. Ac- 
cording to them it could well be that the 
Free Fatty Acid content increased due to 
natural causes. We are unable to agree 
with the lower Courts. There is nothing 
in the evidence, nor has anything been 
shown to us from any scientific work 
which would suggest that the Free Fatty 
Acid content would so rapidly increase 
in the space of about three months that 
what was less than 3% on Nov. I, 1969, 
when the sample was taken increased to 
6.2 per cent by February 6, 1970, when 
the sample was analysed by the Central 
“Food Laboratory. On the other hand in 
the New Encyclopaedia Britannica 
‘Volume 18 (pages 526-527) it is said: 

“Fats can be heated to between 200° 
and 250°C without undergoing significant 
changes provided contact with air or 
oxygen is avoided........ On exposure 
to air, oils and fats gradually undergo 
certain changes. The drying oils absorb 
oxygen (dry) and potymerize readily; 
thin layers form a skin or. protective film. 
The semidrying oils absorb oxygen more 
slowly and are less useful as paint oils. 
Still, sufficient oxygen is absorbed in time 
to produce distinct thickening and some 
film formation. Oxidation of the drying 
and semidrying oils is accelerated by 
spreading the oil over a large surface. On 
greasy cloths, for example, oxygen 
absorption may proceed so rapidly at 
spontaneous combustion ensues. The non- 
drying oils, of which olive oil is typical, 
do not oxidize readily on exposure to air, 


although changes do take place gradually, ` 


including slow hydrolysis (splitting to 
fatty acids and glycerol) and subsequent 
oxidation. This slow oxidation causes a 
disagreeable smell and taste described 
by the term rancidity. 

The chemical reactions involved in oil 
oxidation have been studied widely. When. 
oils and fats are exposed-to air, little 
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change takes place for a period of time 
that varies from oil to oil depending 
upon, the amount and type of unsaturation 
and the content of natural antioxidants. 
During this so-called induction period, 
there is virtually no change in either 
odour or chemistry of the oil because of 
the protective effect of natural antioxi- 
dants, especially tocopherol. Gradually, 
the effectiveness of the antioxidant is 
overcome and there is an accelerating 
rate of oxidation of unsaturated acids, 
called autoxidation. Chemically, the first 
identifiable oxidation products are hydro- 
peroxides. These break down into a large 
variety of low-molecular-weight aldehy- 
des, esters, alcohols, ketones,, acids, and 
hydrocarbons, some of which possess the 
pungent, disagreeable odours characteris- 
tic of rancid fats. In soybean oil exposed 
to air to the point of incipient rancidity, 
more than 100 different oxidation pro- 
ducts have been identified. Natural oils 
such as coconut oil, with very low levels 
of unsaturation, are very stable to flavour 
deterioration, but the more highly un- 
saturated oils such as soybean oil or 
safflower oil lose their flavour more 
quickly. Sesame oil is unique in its flavour 
stability because of the presence 
of several natural antioxidants (ses- 
amin, sesamolin, sesamol). Synthe- 
tic antioxidants such as propyl gal- 
late, butylated hydroxyanisole (BHA), 
and butylated hydroxytoluence (BHT) 
have been used to retard the onset of 
rancidity and increase the storage life of 
edible fats”, 


Gingelly (Til or sesame) 

may mention is a semi 
oil. From the extract from the Ency- 
clopaedia Britannica it is only after 
prolonged exposure to air and light that 
there may be some discernible chemical 
changes in gingelly (til or sesame) oil. In 
fact it is mentioned in the Encyclopaedia 
Britannica that sesame oil is unique in 
its flavour stability because of the pre- 
sence of several natural antioxidants. 
There is nothing to indicate that the sam- 
ples were not packed as required by the 
rules. The report of the Public Analyst 
mentions: “The oe has been received 
properly sealed, to be air and moisture 
tight and packed in thick paper to be 
proof against access to light. Under these 
conditions the Free Fatty Acid content 
of oils remains unchanged for several 
months”. The certificate of the Director, 
Central Food Laboratory mentions “The 
seals were intact’, We are, therefore, 


oil we 


drying 
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clearly of opinion that there was no jus- 
tification for the conclusion of the Dis- 
trict Magistrate and the High Court that 
the Free Fatty Acid content of the oil 
on the date when the sample was taken 
might have been less than 3% and there- 
fore, not adulterated. We set aside the 
judgments of the District Magistrate and 
the High Court and convict the second 
respondent under Sec. 16 (1) (a) (i) read 
with Secs. 7 (i) and 2 (i) (1) of the Preven- 
tion of Food Adulteration Act and sen- 
tence him to pay a fine of Rs. 100/- in 
default to undergo simple imprisonment 
for a period of two weeks. We are im- 
posing a nominal sentence having regard 
to the circumstance that we are interfer- 
ing with a concurrent order of acquittal 
more than ten years after the commis- 
sion of the offence. 





Appeal allowed. 





AIR 1981 SUPREME COURT 178 
(From :— Patna)* 

P. N. BHAGWATI, A. P. SEN 
AND E. S. VENKATARAMIAH, JJ. 
Civil Appeals Nos. 114-119 of 1976, D/- 

22-7-1980, 

Shyam Sunder Prasad Singh and others, 
Appellants v, State of Bihar and others, 
Respondents. 

Hindu Law — Banaras School — Prac- 
tice of taking Putrika Putra — Validity 
— Become obsolete. AIR 1918 Oudh 
225 Overruled. 


The practice of appointing a daughter 
as a putrika to beget a son who would be~ 
come the putrika putra had become ob- 
solete long before the lifetime of Raja 


Dhrub Singh who died in 1762 and his. 


daughter’s son Raja Jugal Kishore Singh 
could not, therefore, in law be considered 
as putrika putra of Raja Dhrub Singh. 
The practice had become obsolete several 
centuries ago, The daughters son was 
promoted in rank next only to his 
maternal grand-mother and his mother 
whose interest in the estate was only a 
limited one. Viewed from this situation, 
the reason for abandoning the practice 
of appointing a daughter as putrika and 
treating her son as putrika putra becomes 
clear. When a person had two or more 
daughters, the appointment of one of 
them would give her primacy over the 
wife and the other daughters (not so ap- 


*F_ A. Nos. 130, 85 to 87, 131 and 134 of 
1966, D/- 15-12-1972. 
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pointed) and her son (appointed daugh- 
ter’s son) would succeed to the exclu- 
sion of the wife and other daughters. 
and their sons and also to the exclusion 
of his own uterine brothers (i. e. the 
other sons of the appointed daughter). 
Whereas in the case of plurality of sons, 
all sons would succeed equally, in the 
case of appointment of a daughter, other 
daughters and their sons along with the- 
wife would get excluded. It is probably’ 
to prevent this kind of inequality which 
would arise among the daughters and’ 
daughter’s sons, the practice of appoint-- 
ing a single daughter as a putrika to- 
raise an issue must have been abandon- 
ed when people were satisfied that their 
religious feelings were satisfied by the 
statement of Manu that all sons of 
daughters whether appointed or not had 
the right to offer oblations and their filial 
yearnings were satisfied by the promo-- 
tion of the daughter’s sons in the order- 
of succession next only to the son as the 
wife and daughters had been interposed. 
only as limited holders. AIR 1918 Oudh. 
225 Overruled, (Paras 90, 98, 116): 


Cases Referred: Chronological Paras: 
AIR 1968 SC 1299: (1968) 3 SCR 639: 
1968 All LJ 1025 106 


AIR 1962 SC 351: (1962) 3 SCR 627 
AIR 1952 Cal 771 
AIR 1947 PC 124: 74 Ind App 162 
22, 87, 99: 
AIR 1946 Mad 287:ILR (1946) Mad 452. 
(FB) 105 
AIR 1942 Mad 693:ILR (1942) Mad 807 
(FB) 105 
AIR 1935 PC 57:62 Ind App 139 103° 
AIR 1923 Mad 215: ILR 45 Mad 949 (FB) 
103, 105- 
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Mr. D. V, Patel Sr. Advocate (M/s. 
S. S. Johar and S. N. Mishra, Advocates 
with him) for Appellant in C. A. Nos, 114- 
119 of 1976: Mr, V M. Tarkunde, Sr. Ad- 
vocate and Mr. U. R. Lalit Sr. Advocate 
(M/s, K. K. Jain, D. Goburdhan and P. P. 
Singh, Advocates with him) (for Nos, 5- 
22) in C. A. Nos. 114-115 of 1976 and Dr. 
L. M. Singhvi, Sr. Advocate (M/s. U, P. 
Singh and S. S. Jha, Advocates with him) 
(in C. A. Nos. 114-119 of 1976), for Re- 
spondents. 


VENKATARAMIAH, J.:— The above 
six appeals by certificate and Civil 
Appeals Nos. 494-496 of 1975, arise out 
of a common judgment dated December 
15, 1972, of the High Court of Judicature 
at Patna passed ın First Appeals Nos. 85 
to 87, 130, 131 and 134 of 1966. After the 
above six appeals and Civil Appeals 
Nos. 494-496 of 1975 were heard together 
for sometime, we found that the above 
six appeals ie. Civil Apps. Nos. 114-119 of 
1976 could be disposed of by a separate 
judgment. We, therefore, proceeded 
with the consent of the learned counsel 
for the parties to hear fully Civil Ap- 
peals Nos, 114-119 of 1976. By this 
common judgment, we propose to dis- 
pose of the above six appeals, The fur- 
ther hearing of Civil Appeals Nos, 494- 
496 of 1975, is deferred. 

2. The question which arises for our 
consideration in the above Civil Appeals 
Nos. 114-119 of 1976, is whether the ap- 
pellants and others either claiming under 
the appellants or along with them 
are entitled to an estate popularly 
known as ‘Bettiah Raj’ which was under 
the management of the Court of Wards, 
Bihar. The last male holder of the said 
estate, Maharaja Harendra Kishore Singh 
Bahadur died issueless on March 26, 1893, 
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leaving behind him two widows, Maha- 
rani Sheo Ratna Kuer and Maharani 
Janki Kuer. Maharani Sheo Ratna 
Kuer who succeeded to the estate of 
Maharaja Harendra Kishore Singh on 
his death as his senior widow died on 
March 24, 1896 and on her death Maha- 
rani Janki Kuer became entitled to the 
possession of the estate, Since it was 
found that Maharani Janki Kuer was not 
able to administer the estate, its manage- 
ment was taken over by the Court of 
Wards, Bihar in the year 1897. Maharani 
Janki Kuer who was a limited holder of 
the estate died on November 27, 1954. 
On her death, disputes arose amongst 
several persons who were parties to the 


suits out of which the above appeals 
arise regarding the title to the ‘Bettiah 
Raj’ estate. The State of Bihar, how- 


ever, claimed that none of the claimants 
was the heir of the last male holder and 
that since there was no heir at law as 
such at the time when the limited estate 
of Maharani Janki Kuer came to an end 
on her death, the entire estate along with 
the net income which the Court of 
Wards had realized from it became the 
property of the State of Bihar by virtue 
of the rule of escheat. We shall refer to 
the respective submissions of the parties 
at a later stage. 


3. It is not disputed that Raja Ugra 
Sen, the founder of the “Bettiah Raj” 
was governed by the Banaras School of 
Mitakshara law as his family had 
migrated from the South Western Part 
of the present State of Uttar Pradesh 
to the State of Bihar although in the 
course of the pleadings, there is a sug~ 
gestion that the family was also being 
governed by the Mithila School of Mit- 
akshara which was in force in the State 
of Bihar, 


4. The question for decision in the in- 
stant case may no doubt ultimately ap- 
pear to be a simple one but in order to 
determine the said question, it is neces- 
sary to relate the facts which spread 
over nearly three centuries and refer to 
a mumber of Smritis, commentaries and 
decisions. 


5. The major part of the estate of 
‘Bettiah Raf is situated in Champaran 
District of the State of Bihar. Some of 
its properties are situated in the State 
of Uttar Pradesh also. The principality 
known as ‘Bettiah Raj’ was established 
by Raja Ugrasen in or about the middle 
of the 17th century. It was then known 
as Reasut of Sirkar Champarun consist- 
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ing of four pergunnahs known as 
Majhwa, Simrown, Babra and Maihsi, It 
was an impartible estate, Raja Ugrasen 
was succeeded by his son, Raja Guz 
Singh in the year 1659. Raja Dalip 
Singh, son of Raja Guz Singh came to 
the gaddi in the year 1694 and he was 
succeeded by his son, Raja Dhrub Singh 
in the year 1715, Raja Dhrub Singh died 
in 1762 without a male issue but leaving 
a daughter by name Bonga Babui, who 
had married one Roghunath Singh, a 
Bhumihar Brahmin of Gautam gotra. It 
is said that he had another daughter 
also, but it is not necessary to investi- 
gate into that fact in these cases, On 
the death of Raja Dhrub Singh who was 
a jethoria Brahmin of. the ' Kashyap 
gotra, his daughter’s son (Bonga Babui’s 
son), Raja Jugal Kishore Singh entered 
into possession of the estate of ‘Bettiah 
Raj’ and was in possession thereof at the 
‘date when the East India Company as- 
sumed the Government of the province, 
‘On the assumption of the Government 
of Bengal by the East India Company, 
Raja Jugal Kishore Singh offered some 
resistance to their authority and the 
Company’s troops were despatched to 
enforce his submission, Raja Jugal Ki- 
shore Singh fied into the neighbouring 
State of Bundelkhand and his estates 
were seized and placed under the man- 
agement of the Company’s officers, Dur- 
ing the absence of Raja Jugal Kishore 
Singh, Sri Kishen Singh and Abdhoot 
Singh who were respectively sons of 
Prithi Singh and Satrajit Singh, younger 
brothers of Raja Dalip Singh, found 
favour with the East India Company. 
‘After some negotiations, the Govern- 
ment decided to allot the zemindari of 
Majhwa and Simrown Pargunnahs which 
formed part of ‘Bettiah Raj’ estate to 
Raja Jugal Kishore Singh and to leave 
Babra and Maihsi in possession of Sriki- 
shen and Abdhut Singh, On his return, 
Raja Jugal Kishore Singh accepted the 
decision of the East India Company 
which was formally announced on July 
24, 1771 in the following terms :— 

“The Committee of Revenue having 
approved of the reinstatement of Raja 
Jugal Kishore, we have now granted to 
him the zemindari of Majhwa and 
Simrown pergunnahs, and have settled 
his revenue as follows............... n 

6. Accordingly, Raja Jugal Kishore 
singh executed a kabulyat in accordance 
with the terms imposed by the Govern- 
ment under the grant and got into pos- 
session of pergunnahs Majhwa and Sim- 
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rown. He was again dispossessed in the 
following year as he failed to pay the 
Government revenue, Srikishen and 
Abdhut refused to execute a kabulyat 
for the two other pergunnahs alone and 
they were also dispossessed. The entire 
Sirkar thus passed into the possession of 
the Government and was held by farmers 
of revenue on temporary settlements 
until the year 1791, Raja Jugal Kishore 
Singh received an allowance for main- 
tenance from the Government and died 
in or about the year 1783 leaving a son, 
Bir Kishore Singh. Thereafter on Octo- 
ber 10, 1789, Mr. Montgomerie, the then 
Collector, initiated fresh proceedings re- 
garding the settlement of Sirkar Cham- 
parun, the estate in question, and on 
September 22, 1790, the Governor- 
General-in-Council (Lord Cornwallis) ad- 
dressed the following letter to the Board 
of Revenue :— 


“It appearing from our proceedings 
that the late: Raja Jugal Kishore was 
driven out of the country for acts of re- 
bellion, and upon his being allowed to 
return into the company’s dominions, 
that the late President and Council 
thought proper to divide the zemindari 
of Champarun, allotting to Jugal Kishore 
the districts of Majhwa and Simrown, 
and to Srikishan Singh and Abdhut 
Singh those of Maihsi and Babra, we 
direct that the heirs of the late Raja. 
Jugal Kishore and Srikishen Singh and 
restored 
to the possession and management of the 
above districts (with the exception of 
such parts thereof as may belong to 
other zemindars or taluqdars, being the 
proprietors of the soil, who are to pay 
their revenues immediately to the Col- 
lector of the district), and that the de- 
cennial settlement be concluded with 
them agreeably to the General Regula- 
tions”, 

7. All the parties were dissatisfied 
with the above decision. Bir Kishore 
Singh who claimed to be entitled to the 
entire Sirkar Champarun, however, in 
obedience to the orders of the Governor- 
General took possession of the two per- 
gunnahs Majhwa and Simrown allotted 
to him and gave in his agreements for 
the settlement of them and at the same 
time prayed that he might be put into 
possession of the other two pergunnahs 
also. Srikishen and Abdhut also claim- 
ed the entire estate on the ground that 
Raja Jugal Kishore Singh was not a 
member of the family and had no title 
fo fhe estate as “by the Hindu Shastra 
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the female branch is not entitled to a 
share of the estate, much less the whole”, 
They accordingly at first refused to give 
in their kabulyats for the pergunnahs 
Maihsi and Babra; but on Mr, Montgo- 
merie’s advice they ultimately did so 
under protest and were placed in pos- 
session of those two pergunnahs, Separate 
dowl settlements of Government revenue 
on the mahals in pergunnahs Majhwa 
and Simrown and on those in pergun- 
nahs Maihsi and Babra were made with 
and accepted by ‘Bir Kishore Singh and 
by Srikishen and Abdhut respectively, 
The Sirkar Champarun was thus divided 
de facto into distinct zamindaris to be held 
by the grantees at revenues allotted to 
each of them separately. Then started 
the first phase of judicial proceedings 
which even now continue to bedevil the 
estate which Raja Bir Kishore Singh 
acquired pursuant to the orders of Gov- 
ernor-General-in-Council, On the 6th 
day of May 1808, Ganga Prasad Singh, 
the eldest son of Raja Srikishen Singh, 
who had died by then, instituted a suit 
in the Zila Court of Saran claiming upon 
a plea of title by inheritance to recover 
from Raja Bir Kishore Singh possession 
of pergunnahs Majhwa and Simrown and 
certain salt mahals all of which were 
formerly part of Sirkar Champarun on 
the following allegations that in the 
year 1762 upon due consideration of 
right to succession as established in the 
family, Raja Dhrub Singh had made over 
while he was still alive the rajgy of the 
sirkar of Champarun to his father, Raja 
Srikishen Singh, son of Prithi Singh and 
at the same time executed in his favour a 
deed of conveyance of the rajgy and 
the milkeut of the estate comprising the 
whole of the Sirkar aforesaid and gave 
him entry into the zamindari, He fur- 
ther alleged that when in the year 1763 
the British Government was established, 
the lands comprised in the said Sirkar 
were attached but that Raja Srikishen 
Singh continued to receive the malikana 
and other rights annexed to the zamin- 
dari up to 1770 and that in the following 
year, the settlement of the whole Sirkar 
was made with him and from the year 
1772 to 1790 although the business of 
the Sirkar was conducted by the Amins 
and Mootahdars appointed for the pur- 
pose and Commissioner appointed tem- 
porarily for the collection of the reve- 
nue and at other times, his father, Raja 
Srikishen received the malikana, He 
then proceeded to state the manner in 


which, upon the formation of the decen- 
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nial settlement in 1780, Raja Srikishen 
was deprived of the possession of the 
pergunnahs which he claimed to recover 
and alleged certain fraudulent practices 
whereby possession had been obtained by. 
Raja Bir Kishore Singh. The suit was 
transferred from the Zillah Court of 
Saran to the Provincial Court of Patna, 
The suit was contested by Raja Bir 
Kishore Singh, In the course of the 
written statement, his counsel inter alia 
pleaded :— 


“The whole of the above statement of 
plaintiff is both false and fraudulent for 
the real fact is that the Majhwa, Sim- 
rown, Maihsi and Babra  pergunnahs 
forming the Champarun Sirkar were the 
rajgy, the zamindary, and the milkeut of 
Raja Dhrub Singh, an ancestor of my 
client and the said Raja held the sole 
possession of them without foreign in- 
terference or participation. It is neces- 
sary to state that he had no son born 
to him; but Raja Jugal Kishore Singh, 
the father of my client was his grand- 
son and the issue of a daughter he had 
by his senior Rani Raja Dhrub Singh 
aforesaid having adopted Raja Jugal 
Kishore Singh, the father of my client, 
at the time of his birth, conducted the 
ceremonies of his adoption and marriage 
in the usual manner, and having after- 
wards given him the tilak he established 
him upon the rajgy of the whole of 
the Champaran Sirkar”, 

8 The Provincial Court dismissed 
the suit by its judgment dated Decem- 
ber 29, 1812 solely on the ground of lim- 
itation whereupon Raja Dindayal Singh 
(the legal representative of the original 
plaintiff, Raja Ganga Prasad Singh, who 
died in the meanwhile) filed an appeal 
before the Sadar Diwani Adalat during 
the pendency of which Raja Bir Kishore 
Singh died (in 1816) and was succeeded 
by his elder son, Raja Anand Kishore 
Singh. The appeal was dismissed on July 
9, 1817. In its elaborate judgment, the 
Sadar Diwani Adalat rejected the case 
of the plaintiff in that suit relating to 
the conveyance of the rajgy by Raja 
Dhrub Singh in favour of Raja Srikishen 
Singh holding that the document relied 
upon was a forgery. The above decision 
of the Sadar Diwani Adalat was affirm- 
ed by the Judicial Committee of the Privy 
Council in Rajah Dundial Singh v, Rajah 
Anund Kishwar Singh, (1836-37) 1 Moo 
Ind App 482 by its judgment dated Dec, 
5 and 7, 1837. The Judicial Committee 
affirmed the judgment of the courts below 
on the sole ground of limitation, 
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9. Raja Anand Kishore Singh continu- 
ed on the Gaddi and in 1837, the here- 
ditary title of Maharaja Bahadur was 
conferred upon him. Upon his death in 
1838, without any issue, he was succeed- 
ed by his younger brother, Maharaja 
Bahadur Nawal Kishore Singh. Maharaja 
Bahadur Nawal Kishore Singh had two 
sons, Rajendra Kishore Singh and Ma- 
hendra Kishore Singh and upon his 
death in the year 1855, Maharaja Ba- 
hadur Rajendra Kishore Singh succeeded 
te the estate. Maharaja Bahadur Rajen- 
dra Kishore Singh died in 1883 and his 
brother Mahendra Kishore Singh having 
pre-deceased him, he was succeeded by 
Maharaja Bahadur Harendra Kishore 
Singh who as stated earlier was the last 
male holder of the estate and died issue- 
less on March 26, 1893 leaving behind 
him two widows, Maharani Sheo Ratna 
Kuer and Maharani Janki Kuer. So great 
was the esteem in which Maharaja Har- 
endra Kishore Singh was held by the 
Government that the Lt. Governor of 
Bengal came to Bettiah personally to 
offer his condolence. The occasion was 
used by Raja Deoki Nandan Singh (one 
of the great grandsons of Raja Srikishen 
Singh) to put forward his claim to the 
Bettiah Raj. On April 11, 1893, he pre- 
sented a memorial to the Lt. Governor 
claiming that the late Maharaja was his 
“Gotra Sapinda”, In the memorial, he 
stated thus: 


“Raja Dhrub Singh had no issue. 
Therefore according to the provisions of 
the Hindu law he converted his daught- 
er’s son Jugal Kishore. Singh who 
belonged to the Gautam Gotra to Kash- 
yap Gotra and then adopting him as his 
son appointed him to be his successor. 
The Maharaja Bahadur was in the 5th 
lineal descent from Jugal Kishore Singh, 
the petitioner is in the 4th lineal descent 
from Raja Srikishen Singh ............ That 
under the provisions of Kulachar law 
Your Honour’s humble petitioner is the 
legal heir and successor of the deceased 
Maharaja and...... fully capable of man- 
aging the Raj.” 


10. A reading of the above extract of 
the memorial shows that the case put 
forward by Raja Deoki Nandan Singh 
was directly contrary to the case put 
forward by his predecessor in the suit of 
1808. Whereas in the earlier suit, his pre- 
decessor had pleaded that Raja Jugal 
Kishore Singh was the daughter’s son of 
Raja Dhrub Singh and was not, there- 
fore, a member of the family of Raja 
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Dhrub Singh, Raja Bir Kishore Singh 
had pleaded that Raja Jugal Kishore 
Singh having been adopted by Rafa 
Dhrub Singh was a member of the 
family of Raja Dhrub Singh. In the 
above said memorial, it was pleaded by 
the successor of the plaintiff in the suit 
of 1808 that Raja Jugal Kishore Singh 
who belonged to Gautam Gotra had been 
adopted by Raja Dhrub Singh who be- 
longed to Kashyap Gotra and had been 
appointed him as his successor, 

11. On the death of Maharaja Har- 
endra Kishore Singh, the estate came in- 
to the possession of his senior widow, 
Maharani Sheo Ratna Kuer. Within 
about two years from the date of the 
death of Maharaja Harendra Kishore 
Singh, a suit was instituted in Title Suit 
No. 139 of 1895 on the file of the Sub- 
ordinate Judge of Tirhoot by Ram Nun- 
dun Singh, fifth in descent from Raja 
Ganga Prasad Singh (who was the plain- 
tiff in the suit of 1808) against Maharani 
Sheo Ratna Kuer claiming the estate of 
Raja Harendra Kishore Singh. The main 
pleas raised by him in the suit were that 
the succession to the Bettiah Raj was 
governed by the custom of male linear 
primogeniture; that females were exclud- 
ed from succeeding to the Raj; that Raja 
Jugal Kishore Singh had been adopted 
by Raja Dhrub Singh as his son and that 
he being an agnate was entitled to the 
possession of the estate of Maharaja 
Harendra Kishore Singh. Another suit 
viz. Title Suit No. 108 of 1896 was filed 
by Girja Nandan Singh whose father 
Deo Nandan Singh had submitted the 
memorial to the Lt. Governor of Bengal 
on April 11, 1893. This Girja Nandan 
Singh was fourth in descent from Doost- 
daman Singh, a younger brother of Raja 
Ganga Prasad Singh and while support- 
ing the stand of the plaintiff, Ram Nan- 
dan Singh in the Title Suit No, 139 of 
1895 on the point of Raja Jugal Kishore’s 
adoption by Raja Dhrub Singh and ex- 
clusion of females from succession to the 
Raj, he pleaded that he was entitled to 
succeed to the Raj by the rule of pro- 
pinquity, as all the branches of the 
family were joint in status, there being 
no custom of male linear primogeniture 
as put forward in the suit of Ram Nun- 
dan Singh i.e. in the Title Suit No. 139 
of 1895, 

12. Both the suits were contested by 
Maharani Sheo Ratna Kuer, During the 
pendency of the two suits, she died and 
Maharani Janki Kuer, the second widow 


of Maharaja Harendra Kishore Singh was 
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brought on record as the defendant in 
both the suits, 


13. Title Suit No. 139 of 1895 was 
‘decreed by the trial Court but on appeal 
by Maharani Janki Kuer, the said decree 
‘was set aside and the suit was dismissed 
by the High Court of Judicature at Fort 
Wiliam in Bengal by its judgment dated 
. April 14, 1889. Against the decree of the 
High Court, Ram Nandan Singh filed an 
-appeal before the Privy Council, The 
Privy Council affirmed the decree of the 
High Court in Ram Nundun Singh v. 
Janki Kuer (1902) ILR 29 Cal 828: 29 
Ind App 178. The Privy Council held 
that the two pergunnas Majhwa and 
Simrewn which were granted pursuant 
to the orders of Lord Cornwallis to Raja 
Bir Kishore Singh beeame the separate 
property of Raja Bir Kishore Singh free 
‘from any coparcenery right of succession 
‘of the branches of the family then re- 
presented by Srikishen and Abdhut. 
‘They held that from the letter of Lord 
Cornwallis dated September 22, 1790 ex- 
tracted above, it was clear that Raja Ju- 
gal Kishore Singh had been driven out 
from the country for the acts of rebel- 
Tion and that the Government was at 
liberty to divide the Sirkar into two por- 
tions and to grant one portion to Raja 
Bir Kishore Singh and another portion 
to Srikishen and Abdhut in direct exer- 
cise of sovereign authority. It further 
held that the grants so made by the 
“Government proceeded from grace and 
favour alone. It was further held that 
the estate which was granted in favour 
of Raja Bir Kishore Singh became his 
separate and self-acquired property 
though with all the incidents of the 
family tenure of the old estate as an im- 
partible Raj. Consequently, the plaintiff 
was not entitled to claim it on the basis 


-of the custom of male lineal primogeni-- 


ture. The Privy Council also held that 
‘there was no inconsistency between a 
custom of impartibility and the rights of 
females to inherit and, therefore, Maha- 
rani Sheo Ratna Kuer and after her 
‘Maharani Janki Kuer could succeed to 
the estate of their husband, Maharaja 
Harendra Kishore Singh and remain in 
‘possession thereof, The Privy Council, 
“however, declined to decide the question 
‘whether Raja Jugal Kishore Singh had 
been adopted by his maternal grand- 
‘father, Raja Dhrub Singh or became his 
‘son and a member of his family by some 
customary mode of affiliation ie. as 
‘Putrika Putra and left the question open 
“in the following terms :— 
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“There remains only the issue whether 
Raja Jugal Kishore was adopted by his 
maternal grandfather Raja Dhrub Singh, 
or became his son and a member of his 
family by some customary mode of affi- 
liation. The determination of this issue 
against the appellant would be fatal to 
his case, because in that case he would 
not be able to prove that he was of the 
same family as the late Sir Harendra. 
The learned Judges have not found it 
fecessary for the decision of the present 
case to decide this issue, and their Lord- 
ships agree with them in thinking that 
it is the better course not to do so, be- 
cause the same issue may hereafter arise 
for decision between different parties.” 


14. The other suit ie. Title Suit No. 
108 of 1896 which was filed by Girja 
Nandan Singh was dismissed by the trial 
Court and the appeal filed by him before 
the High Court of Judicature at Fort 
William in Bengal (Calcutta) was also 
dismissed on April 14, 1889, the same 
day on which the High Court had dis- 
posed of the appeal in the other suit. 


15. A few years later, one Bishun 
Prakash Narain Singh, fifth in descent 
from Abdhut Singh also filed a suit in 
Title Suit No. 34 of 1905 in the court of 
the Subordinate Judge of Chapra, claim- 
ing title to the estate of Maharaja Har- 
endra Kishore Singh on the footing that 
his branch of the family was joint in 
status with Maharaja Harendra Kishore 
Singh and so he was entitled to succeed 
to him under the rules of suvivorship. 
That suit failed in all the courts includ- 
ing the Privy Council whose judgment is 
reported in Rajkumar Babu Bishun Pra- 
kash Narayan Singh v. Maharani Janki 
Kuer 24 Cal WN 857: (AIR 1920 PC 34). 
The geneology of the family relied on in 
the above suit which is found at p. 858 
in 24 Cal WN is given below to facili- 
tate the understanding of the relation- 
ship amongst the parties :— 


(For Table see next page) 

16. It should be mentioned here that 
in none of the suits— Title Suit No. 139 
of 1895, Title Suit No. 108 of 1896 and 
Title Suit No. 34 of 1905 referred to 
above, the question whether Raja Jugal 
Kishore Singh had become a member of 
the family of Raja Dhrub Singh either 
by virtue of adoption or as Putrika Putra 
(appointed daughter’s son) was decided 
even’ though the plaintiff in each of the 
above suits had raised such a plea. 

17. As mentioned earlier after Maha- 
rani Janki Kuer succeeded to the estate 
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(Putrika Putra) deacent 
Raja Jugal Kishor Singh Ram Nandan Girja Nandan from 
(died 1785) Singh Singh Satrajit 
(Defendant (Defendant Singh) 
Raja Bir Kishore Singh No. 2) No. 3) 
(died 1816) >` (Fifth in (Fourth in 
l descent from descent from 





{ Srikishen Singh) 


Maharaja Nawal 
Kishore Singh 
aes 1855) 


Meharaja Anand 
Kishore Singh 
(died 1838) 





Srikishen Singh) 


Í 
Maharaja Rajendra Mahendra 
Kishore Singh Kishore Singh 
(died 1883) (died before 
his brother) 


Maharaja Sir Harendra 
Kishore Singh, who died 
childless on 26th March, 
1893, 

leaving 
(1) Rani Sheoratan Koer 

(died) 
(2) Rani Janki Koer 
(Defendant No. 1). 


of Maharaja Harendra Kishore Singh on 
the death of Maharani Sheo Ratna Kuer, 
the management of the estate was taken 
over by the Court of Wards, Bihar, in 
1897, a declaration being made that 
Maharani Janki Kuer was incompetent 
to manage the estate, Since the proper- 
ties of the estate were spread over both 
in the State of Bihar and in the State 
of Uttar Pradesh, the Bihar properties 
came to be managed by the Court of 
Wards, Bihar, while those in Uttar Pra- 
desh were being managed by the State of 
Uttar Pradesh through the Collector of 
Gorakhpur. Maharani Janki Kuer took 
up her residence at Allahabad where she 
eventually died childless and intestate 
on November 27, 1954, Shortly after her 
death on December 6, 1954, the State of 
Bihar made an application before tha 
Board of Revenue, Bihar, praying that 


tha estate of Maharaj Harendra Kishore 


Singh which was held by Maharani 
Janki Kuer as a limited heir and manage 
ed by the Court of Wards and the Gov= 
ernment of Uttar Pradesh, as stated 
above should be released from the man- 
agement of Court of Wards and handed 
over to the Bihar State Government 
since the State of Bihar had become en- 
titled to the estate by virtue of the rule 
of escheat, as there was no heir of the 
last male holder who could lay claim to 
it. Upon this application, the Board of 
Revenue directed the issue of a Notifica- 
tion which was published in the Official 
Gazette calling upon interested parties 
to prefer their claims, if any, to the pro- . 
perties comprised in the estate, In pur- 
suance of this Notification about one 
dozen persons came forward, some of 
whom claimed to be entitled to the stri- 


dhana and personal properties of late 
Maharani, such as cash, jewellery, etcg 
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some others claimed to be entitled to 
maintenance allowance out of the estate 
while some others claimed the entire 
estate on the footing that the title to 
the estate had passed to them by suc- 
‘cession which opened upon the death of 
Maharani Janki Kuer, Amongst the per- 
sons who thus claimed title to the estate, 
mention may be made of Bhagwati Pra- 
sad Singh of village Baraini, in the Dis- 
trict of Mirzapur (Uttar Pradesh) and 
Suresh Nandan Singh of Sheohar, The 
Board of Revenue, however, declined to 
release the estate in favour of any of the 
claimants and on January 18, 1955 pass- 
ed an order to the effect that the Court 
of Wards would retain charge of the pro- 
perties comprised in the estate until the 
dispute as to its succession was deter- 
mined by a competent civil court, There- 
after one Ram Bux Singh instituted a 
suit being Title Suit No. 3 of 1955 on the 
file of the Civil Judge at Varanasi claim- 
ing title to the estate, That suit was, 
however, allowed to be withdrawn with 
the permission of the court, 


18, Subsequently came to be institut- 
ed Title Suit No. 44 of 1955 on the file 
of the Subordinate Judge at Patna by 
Suresh Nandan Singh, On his death, his 
son, Davendra Nandan Singh and his 
widow Ram Surat Kuer were brought on 
record as plaintiffs, That suit was dis- 
missed along with two other suits with 
which alone we are concerned in these 
appeals reference to which will be made 
hereafter, Since the plaintiffs in the 
above suit were also defendants in the 
said two other suits the plaintiffs therein 
filed three First Appeals Nos. 169, 170 
and 171 of 1966 before the High Court 
of Patna against the decrees passed in 
the three suits, All the aforesaid three 
appeals were dismissed for non-prosecu- 
tion by the High Court, We are, there- 
fore, not concerned with the claim of the 
plaintiffs in that suit in these appeals, 


19. The two other suits that were fil- 
ed were Title Suit No, 25 of 1958 and 
Tile Suit No, 5 of 1961, Title suit No. 25 
of 1958, was filed by Ambika Prasad 
Singh and others claiming the estate on 
the basis that Raja Jugal Kishore Singh 
succeeded to the gaddi of Sirkar Cham- 
parun as the adopted and affiliated son 
and successor of Raja Dhrub Singh and 
not as his daughter’s son as alleged sub- 
sequently by some others; that -the last 
male holder of the estate was Maharaja 
Harendra Kishore Singh, the great great 
grandson of the said Raja Jugal Kishore 
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Singh, and that plaintiff No, I in 
the suit, Ambika Prasad Singh being 
nearest in degree among the reversioners 
to the last male holder to Maharaja Har- 
endra Kishore Singh as the descendant of 
Satrajit Singh, the full brother of Raja 
Dalip Singh was the legal heir to the 
estate in question. It was pleaded that 
plaintiffs Nos, 2 and 4 to 8 and 10 to 13 
being next in degree to the plaintiff No, 1 
and plaintiff No. 14 being the wife of 
plaintiff No, 7 and plaintiff No, 9 being 
the mother of plaintiffs Nos, 10 to 13 had 
also joined the suit in order to avoid 
multiplicity of suits and conflict of inter- 
est, It was also alleged that there was an 
agreement amongst some of the plaintiffs 
entered into on September 22, 1955 to 
claim the estate jointly and that subse- 
quently the said agreement had been re- 
pudiated and a fresh family arrangement 
had been entered into by the plaintiffs 
which was bona fide settling their claims 
to the estate. Under the said family ar- 
rangement, it had been agreed that the 
estate in the event of their succeeding in 
the suit should be distributed amongst 
them in accordance with the terms con- 
tained therein. They claimed that in any 
event, the plaintiffs in the said suit alone 
were entitled to the estate and no others, 


20. The next suit with which we are 
concerned in these appeals is Title Suit 
No, 5 of 1961 which was filed by Radha 
Krishna Singh and others, The case o3 
the plaintiffs in this suit was that Raja 
Dhrub Singh died leaving behind him 
two daughters viz. Benga Babui and 
Chinga Babui; that Benga Babui was 
married to Babu Raghunath Singh of 
Gautam Gotra who was by caste a 
Bhumihar; that Raja Dhrub Singh had 
become separated from his other agnatic 
relations, namely the heirs of Prithvi 
Singh of village Sheohar and Satrajit 
Singh of village Madhubani; that on his 
death which took place in 1762, Raja Ju- 
gal Kishore Singh succeeded him as his 
daughter’s son and that plaintiffs 1 to 8, 
sons of Bhagwati Prasad Singh who be- 
longed to the family of Raghunath Singh 
were the nearest heirs of the last male 
holder, Maharaja Harendra Kishore 
Singh. In substance, their case was that 
Raja Jugal Kishore Singh who succeeded 
to the estate of Raja Dhrub Singh conti- 
nued to be a member of his natural 
father’s family and had not become 
either by adoption or by affiliation a 
member of the family of Raja Dhrub 
Singh, It was further alleged that plain- 
tiffs 1 to 8 were men of poor means and 
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«could not arrange for money to fight out 
"the litigation and they, therefore, had 
conveyed one-half of their right in the 
suit estate under a registered sale deed 
«dated December 12, 1958 in favour of 
‘plaintiffs 9 to 15. In view of the said 
‘deed, according to the plaintiffs in the 
said suit, plaintiffs 1 to 8 were entitled 
to one-half of the suit estate and the 
other half belonged to plaintiffs 9 to 15. 
‘On the above basis, Title Suit No. 5 ot 
1961 was filed by the plaintiffs therein 
‘for a declaration of their title. The 
plaintiffs in Title Suit No. 44 of 1955 
‘were impleaded as defendants in Title 
Suit No, 25 of 1958 and Title Suit No. 5 
«f 1961. The plaintiffs in Title Suit 
"No, 25 of 1958 were impleaded as defen- 
«dants in the other suits. Similarly the 
~plaintiffs in Title Suit No. 5 of 1961 were 
impleaded as defendants in the two other 
suits, The State of Bihar which had pre- 
ferred its claim on the basis of the rule 
“of escheat was also irnpleaded as defen- 
-dant in each of the three suits. The de- 
-fendants in each of the suits other than 
the State of Bihar denied the claim of 
“the plaintiffs in that suit. The State of 
“Bihar pleaded in all the three suits that 
none of the plaintiffs was an heir of the 
‘last male holder. The Additional Sub- 
“ordinate Judge, Patna who tried all the 
“three suits together dismissed all of 
them by his judgment dated February 
15, 1966. The principal issues which 
-arose for decision before the trial court 
were :— 

(1) Was Raja Jugal Kishore Singh the 
“Putrika-Putra of Raja Dhrub Singh by 
“appointed daughter and affiliated as.such 
as alleged by the plaintiffs in Title Suit 
‘No, 44 of 1955 and Title Suit No. 25 of 
1958? 

(2) Was succession to the Bettiah 
“Estate governed by the Mithila or the 
.Banaras School of Hindu Law? 

(3) Was the Bettiah Estate the self- 
acquired or the joint property of Raja 
Jugal Kishore Singh? 

(4) Was the succession to the Bettiah 
Estate governed by the rule of primo- 
-geniture? 

(5) Whether: any of the plaintiffs was 
“the heir of the last male holder and 

(6) Has the Bettiah Estate vested in the 
“State of Bihar by escheat? 

21. At the conclusion of the trial, the 
‘trial court held that the custom of tak- 
‘ing a son as Putrika-Putra had become 
obsolete by the time Raja Dhrub Singh 
«was alleged to have taken Raja Jugal 
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Kishore Singh as the Putrika-Putra and, 
therefore, Raja Jugal Kishore Singh was 
not the putrikka-putra of Raja Dhrub 
Singh; that the succession to the estate 
of Maharaja Harendra Kishore Singh 
was governed by the Banaras School of 
Hindu Law; that the estate having been 
acquired by force of arms was the self- 
acquired property of Raja Jugal Kishore 
Singh; that the succession of the Bettiah 
estate was not governed by the rule of 
primogeniture; that in view of the find- 
ing that Raja Jugal Kishore Singh was 
neither putrika-putra nor was he affiliat- 
ed to the family of Raja Dhrub Singh by 
adoption in any form, the plaintiffs in 
Title Suit No. 25 of 1958 and Title Suit 
No. 44 of 1955 could not claim to be the 
heirs of the last male holder; that the 
plaintiffs in Title Suit No. 5 of 1961 had 
not established that they were the rever- 
sioners to the estate and as none of the 
plaintiffs in the three suits had establish- 
ed that they were entitled to the estate, 
it had vested in the State of Bihar by 
virtue of the rule of escheat. 


22, It is already stated that the three 
First Appeals Nos. 169 to 171 of 1966 fil- 
ed on the file of the High Court by the 
plaintiffs in Title Suit No. 44 of 1955 
were dismissed for non-prosecution, Ag- 
grieved by the decree of the trial court, 
the plaintiffs in Title Suit No. 25 of 1958 
filed First Appeals Nos. 130, 131 and 134 
of 1966 on the file of the High Court of 
Patna and the plaintiffs in Title Suit No. 
5 of 1961 filed First Appeals Nos, 85, 86 
and 87 of 1966 on the file of the said 
Court, The above said six appeals were 
heard by a Bench of three learnea 
Judges of the High Court viz, G. N. Pra- 
sad, J., A. N. Mukherji, J. and Madan 
Mohan Prasad, J. G. N. Prasad. J. held 
that the custom of taking a son as 
Putrika-Putra had become obsolete by 
the time Raja Dhrub Singh was alleged 
to have taken Raja Jugal Kishore Singh 
as putrika-putra and so Raja Jugal 
Kishore Singh had not become a member 
of the family of Raja Dhrub Singh and 
that the plaintiffs in Title Suit No, 25 of 
1958 had not therefore established their 
claim to the estate, He agreed with the 
finding of A. N. Mukherji, J. that the 
plaintiffs in Title Suit No. 5 of 1961 had 
established their title to the estate. A. N. 
Mukherji, J. held that the plaintiffs in 
Title Suit No. 5 of 1961 were entitled to 
succeed in their action and agreed with 
the finding of G. N. Prasad, J. that Raja 
Jugal Kishore Singh had not become a 
member of the family of Raja Dhrub 
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‘Singh either as a putrika-putra or by 
adoption for the reasons given by G. N. 
Prasad, J. Madan Mohan Prasad, J. 
agreed with the opinions of G. N. Prasad 
and A. N. Mukherji, JJ. that the institu- 
tion of putrika-putra had become obso- 
lete during the lifetime of Raja Dhrub 
Singh and that Raja Jugal Kishore Singh 
had not been taken as putrika-putra or 
in adoption by Raja Dhrub Singh He, 
‘however, did not agree with the opinion 
expressed by A, N. Mukherji, J. which 
had the concurrence of G. N. Prasad, J. 
that the plaintifis in Title Suit No. 5 of 
1961 had established that the plaintiffs 1 
‘to 8 in Title Suit No. 5 of 1961 were the 
nearest reversioners entitled to the 
estate. In view of the aforesaid opinions, 
‘the appeals filed by the plaintiffs in 
‘Title Suit No, 25 of 1958 were dismissed 
Since all the three Judges were unan- 
imously of the opinion that Raja Jugal 
‘Kishore Singh had not become a member 
of the family of Raja Dhrub Singh either 
as putrika-putra or by adoption and all 
the appeals filed by the plaintiffs in Title 


‘Suit No, 5 of 1961 were allowed. In the’ 


result, Title Suit No. 5 of 1961 was 
«decreed as prayed for. Consequently the 
‘claim of the State of Bihar was negativ- 
ed. Aggrieved by the decree passed in 
‘the six appeals referred to above, the 
plaintiffs in Title Suit No. 25 of 1958 ap- 
‘plied to the High Court for the issue of 
a certificate to prefer appeals to this 
‘Court. The State of Bihar also made a 
similar application. It should be men- 
‘tioned here that in the,course of the 
hearing of the appeals before the High 
‘Court, one of the contentions urged by 
the parties other than the plaintiffs in 
‘Title Suit No. 25 of 1958 was that the 
decision of the Privy Council in Ghanta 
‘China Ramasubbayya v. Moparthi Chen- 
cchuramayya, Minor, (74 Ind App 162): 
(AIR 1947 PC 124) was binding on the 
courts in India and that it was not open 
‘to the plaintiffs in Title Suit No. 25 of 
"1958 to urge that Raja Dhrub Singh 
-could take Raja Jugal Kishore Singh as 
“putrika-putra. G. N. Prasad, J. with 
"whom <A. N. Mukherji, J. agreed had 
“held relying on the above decision of the 
Privy Council that the institution of 
-putrikak-putra had become obsolete dur- 
ing the relevant period. It was contend- 
.ed by the plaintiffs in Title Suit No. 25 
of 1958 that the decision of the Privy 
“Council in Ghanta China Ramasubbayya 
-v, Moparthi Chenchuramayya, Minor 


‘{supra) was not binding on Indian courts 
safter India became a Republic, The Divi- 
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sion Bench which heard the applications 
for the issue of certificates being c 
opinion that the case of the plaintiffs in 
Title Suit No, 25 of 1958 involved a sub- 
stantial question of law as to the inter- 
pretation of the Constitution viz. whether 
the decision of the Privy Council in 
Ghanta China Ramasubbayya v. Mopar- 
thi Chenchuramayya, Minor (supra) was 
binding on the Indian courts after India 
became a republic issued a certificate in 
favour of the plaintiffs in Title Suit No. 
25 of 1958 under Article 132 (1) of the 
Constitution. On the applications filed 
by the State of Bihar, the High Court 
issued a certificate under Article 133 of 
the Constitution certifying that the case 
involved substantial questions of law of 
general importance which in the opinion 
of the High Court needed to be decided 
by the Supreme Court, On the basis of 
the above certificates, plaintiffs in Title 
Suit No. 25 of 1958 filed Civil Appeals 
Nos. 114-119 of 1976 and the State of 
Bihar filed Civil Appeals Nos, 494-496 of 
1975, After the above appeals were filed, 
the respondents in Civil Appeals Nos. 
114-119 of 1976 who had succeeded in 
the High Court filed a petition before 
this Court to revoke the certificate issu- 
ed by the High Court under Article 132 
(1) of the Constitution. When the above 
appeals were taken up for hearing along- 
with the petition for revocation of the 
certificate, the appellants in Civil Appeals 
Nos. 114-119 of 1976 filed a Special Leave 
Petition under Article 136 of the Consti- 
tution requesting this Court to grant 
them leave to canvas questions other 
than those relating to the interpretation 
of the Constitution in support of their 
case, We have heard the parties on the 
above Special Leave Petition also, As 
mentioned earlier, we propose to dispose 
of by this judgment Civil Appeals Nos. 
114-119 of 1976 and the Special Leave 
Petition referred to above, 


23. At the outset it is to be noted that 
the appellants in Civil Appeals Nos, 114- 
119 of 1976 can succeed only if they estab- 
lish that Raja Jugal Kishore Singh had 
become the son of Raja Dhrub Singh in 
a manner known to law. In the instant 
case even though there was some amount 
of ambiguity at some early stages of 
these proceedings in the trial court as 
to the true case of the apppellants, final- 
ly they took the position that Raja J ugal 
Kishore Singh had become the son 

_ (putrika-putra) of Raja Dhrub Singh as 
the latter had appointed his daughter i.e. 
the mother of the former as his putrika 
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for the purpose of begetting a son who 
would be his (latter’s) putrika-putra, 
The State of Bihar and the other con- 
testing parties claimed that the practice 
of appointing a daughter to beget a son 
who would be putrika-putra had become 
obsolete by the time such appointment 
was alleged to have taken place in this 
case; that even if such a practice was in 
vogue, Raja Dhrub Singh had in fact not 
made any such appointment and lastly 
the appellants who claimed on the above 
basis were not the nearest reversioners of 
the last male holder, From the pleadings 
relevant for the purpose of these appeals, 
three questions arise for consideration :— 


(1) Whether the practice of appointing 
a daughter as putrika for begetting a 
son who would be putrika-putra was in 
vogue during the lifetime of Raja Dhrub 
Singh? 

(2) If the answer to question No. (1) is 
in the affirmative, whether Raja Dhrub 
Singh had in fact appointed his daughter 
(the mother of Raja Jugal Kishore Singh) 
as his putrika? and 


(3) If the answers to questions Nos, (1) 
and (2) are in the affirmative, whether 
the appellants were the nearest rever- 
sioners to the last male holder — Maha- 
raja Harendra Kishore Singh, if he had 
lived till the date on which the limited 
estate ceased i.e, till the death of Maha- 
rani Janki Kuer which took place on 
November 27, 1954? 


24, From the points formulated above, 
it is evident that if the appellants in 
these appeals ice. plaintiffs in Title Suit 
No, 25 of 1958 establish that Raja Jugal 
Kishore Singh was the putrika-putra of 
Raja Dhrub Singh, the plaintiffs in Title 
Suit No, 5 of 1961 have to fail but if the 
appellants fail to establish that fact, 
they fail irrespective of the result of the 
dispute between the plaintiffs in Title 
Suit No, 5 of 1961 and the State of 
Bihar. It is in these circumstances, we 
proposed to dispose of these arfd the 
connected appeals in two parts, 


25. In order to determine whether the 
practice of taking a son as putrika-putra 
was prevalent at the time when Raja 
Dhrub Singh is alleged to have taken 
Raja Jugal Kishore Singh as _ putrika- 
putra, we have to examine the several 
texts and practices prevailing in India at 
the relevant point of time. According to 
Yajnavalkya, the sources of Hindu 
Dharma are those enumerated in the fol- 
lowing texti— 


Shyam Sunder v, State of Bihar 


AL 


gRr qR: gart: a: q BAART: t 

aTRSaTT: BA arigafag aa N 

(The sources of Dharma are described 
to be (1) the Vedas, (2) the Smritis, (3) 
the practices of good men, (4) what is ac- 
ceptable to one’s own soul, and (5) the 
desire produced by a virtuous resolve), 


26. While interpreting the Smritis one 
difficulty which has to be encountered is 
the uncertainty about their chronology. 
Another difficulty felt by many jurists 
while interpreting them is the existence 
of conflicting texts, sometime in the 
same Smriti, This appears to be on ac- 
count of the successive changes in the 
views of society, which may have taken 
place over several centuries, Very often 
the prevailing practices and customs at @ 
given point of time might be quite dif- 
ferent from those obtaining: some cen=< 
turies before that time; Maxims which 
have long ceased to correspond with ac- 
tual life are reproduced in subsequent? 
treatises, as pointed out by John, D. 
Mayne, either without comment or with 
a non-natural interpretation, “Extinct 
usages are detailed without a suggestion 
that they have become extinct from am 
idea that it is sacrilegious to omit any- 
thing that has once found a place in the 
Holy Writ......... Another inference is also 
legitimate that while some Smritis modi- 
fied their rules to provide for later 
usages and altered conditions of society, 
other Smritis repeated the previous rules 
which had become obsolete, side by side 
with the later rules, (See Mayne’s Trea- 
tise on ‘Hindu Law and Usage’ (1953 
Edition) pp, 20-21), 


27. Etymologically, the word ‘putrika” 
means a daughter (especially a daughter 
appointed to raise male issue to be 
adopted by a father who has no sons), 
and ‘putrika-putra’ means a daughter’s 
son who by agreement or adoption be- 
comes the son of her father (Vide 
Sanskrit-English Dictionary by Sir M 
Monier-Williams). According to Hemadri, 
the author of Chaturvarga Chintamani 
(13th Century), a ‘putrika-putra’ can be 
of four descriptions, The following pas- 
sage appearing at page 1046 in Vol. I, 
Part (4) of the Collection of Hindu Law 
Texts — Yajnavalkya — Smriti with the 
commentaries of the Mitakshara ete. 
(translated by J, R. Gharpure) refers tc 
the four kinds of putrika-putras: 


“The putrika-putra is of four descrip- 
tions, (1) The first is the daughter ap- 
pointed to be a son, (See Vasishtha XVIZ, 
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a5 gfaafafa (2) The next is her 


son, He is called “the son of an appoint- 
ed daughter”, without any special con- 
‘tract, He is, however, to be distinguished 
‘from the next i, e, the third class, He 
fis not in the place of a-son, ‘but in the 
place of a son’s son and is a daughter’s 
son, Accordingly he is described as a 
daughter’s son in the text of Sankha and 
Likhita: “An appointed daughter is like 
unto a son, as Prachetasa has declared 
her offspring is termed a son of an ap- 
pointed daughter: he offers funeral ob- 
lations to the maternal grand-father and 
to the paternal grandsire. There is no 
difference between a son’s son and a 
datghter’s son in respect of benefits con- 
erred.” (3) The third description of a 
son of an appointed daughter is the child 
‘orn of a daughter who was given in 
marriage with an express stipulation as 
stated by Vasishtha XVII. 17. He apper- 
tains to his maternal grand-father as an 
adopted son. (4) The fourth is a child 
4oorn of a daughter who was given in 
marriage with a stipulation in this form 
“the child who shall be born of her, 
shall perform the obsequies of both.” He 
belongs as a son to both grand-fathers. 
‘But in the case where she was in thought 
selected for an appointed daughter, she 
is so without a compact, and merely by 
an act of the mind, (Manu Ch, IX 127 and 
36), Hemadri quoted in Colebrooke,” 


28. It is well known that in the anci- 
ent Hindu law, the right of a person to 
tnherit the property of another depended 
principally on his right to offer pinda 
and udaka oblations to the other. The 
first person who was so entitled was the 
son, As time passed the concept of son- 
ship was modified and by the time of 
‘Manu thirteen kinds of sons were known — 
aurasa son who was begotten on a legal- 
dy wedded wife and twelve others who 
were known as secondary sons (putra 
prathinidhis) and Manu omits any refer- 
ence to putrika-putra as such although 
in another place he observes, 

agsia fafan gat gdfa gfaare 1 

mage waar: a A gat afafa 

(He who has no son may make his 
daughter in the following manner an ap- 
pointed daughter (Putrika saying to her 
husband) ‘the male child born of her 
shall be my son’), 


29. Another reading of the same sloka 
gives the second part of the above sloka 


as? qaqa waacat aaa ETT 
(The (male) child born of her shall per- 
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form my funeral rites), adarear aat ga: 
gam gigaa i aaraa fass cat mana 
aa gq | Manu IX 130 


{A son is even as one’s self a daughter 
is equal to a son, how can another (heir) 
take the estate while (such daughter 
who is) one’s self lives), 

30. Yajnavalkya says that twelve 
sons including the legitimate son who is 
procreated on the lawfully wedded wife 
were recognized by law, Of them, it is 
said, the legitimate son is considered to 
be the primary son and others as secon- 
dary sons, The relevant text reads thus: 


aaia: fanaa: | 

aaa: daag aAa ar | 

TI MGA TIIA WSHCT gT: TAT: | 

aria PACHA aag FATT: N 

aami aaat ar ara: Aada: gar t 

aaraa frat at a a gat saat WaT II 

Aa arai frat: pgfan: are cary l 

GUAT g tag Tal THAT: ag N 

sag Teas seg Afaa aq yas 

31. The above text is translated by S. S. 
Setlur in his book entitled ‘A Complete 
Collection of Hindu Law Books on In- 
heritance’ thus :— 

“The legitimate son is one procreated 
on the lawful wedded wife, Equal to him 
is the son of an appointed daughter, The 
son of the wife is one begotten on a wife 
by a sagotra of her husband, or by some 
other relative, One, secretly produced in 
the house, is son of hidden origin, A’ 
damsel’s child is one born of an unmar- 
ried woman: he is considered as son of 
his maternal grandsire. A child, begotten 
on a woman whose first marriage had 
not been consummated, or on one who 
had been deflowered before marriage, is 
called the son of a twice-married woman, 
He whom his father or his mother gives 
for adoption shall be considered as a 
son given. A son bought is one who was 
sold by his father and mother, A son 
made is one adopted by a man himself. 
One, who gives himself, is selfgiven. A 
child accepted, while yet in the womb, 
is one received with a bride. He who is 
taken for adoption having been forsaken 
by his parents, is a deserted son”, 

32. ‘Aurasa’ is the son procreated by a 
man himself on his wife married accord- 
ing to sacramental forms prescribed by 
Sastra. ‘Putrika-putra’ is the son of an 
appointed daughter, ‘Kshetraja’ is tha 
son begotten on the wife of a person by. 
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another person-sagotra or any other. 
‘Gudhaja’ is the son secretly born in a 
man’s house when it is not certain who 
the father is. ‘Kanina’ is the son born on 
an unmarried girl in her father’s house 
before her marriage. ‘Paunarbhava’ is 
the son of a twice married woman. 
‘Dattaka’ is the son given by his father 
or monther, ‘Krita’ is the son bought 
from his father and mother or from 
either of them. ‘Kritrima’ is the son 
made (adopted) by a person himself with 
the consent of the adoptee only. 
‘Svayamdatta’ is a person who gives him- 
self to a man as his son. ‘Sahodhaja’ is 
the son born of a woman who was pre- 
gnant at the time of her marriage, ‘Apa- 
vidha’ is a person who is received by an- 
other as his son after he has been aban- 
doned by his parents or either of them. 
There is one other kind of son called 
‘Nishada’ who is the son of a Brahmin 
by a Sudra who is not referred to in 
the above quoted text of Yajnavalkya. 
While commenting on the above text, 
Vijnanesvara explains ‘putrika-putra’ in 
the Mitakshara (composed between 1070- 
1100 A.D.) as follows :— 


qaqan: Gfaarya: aqaa: ater gfanrar: 
ga: Ganga: aagaleaaa: | zag afass:— 

amami werent get RaTMeS.HaTA 
aei at wat ga: a A geal wafa aaar 
gfasa ga: gfrarga: disctiwaan ga fraa- 
ammang, maaaaai agaa 1 aag 
afass: qda ganafa qda: faster: n 


(The son of an appointed daughter 
(putrika-putra) is equal to him; that is 
equal to the legitimate son. The term 
signifies ‘son of a daughter’. According- 
ly he is equal to the legitimate son as 
described by Vasishtha: “This damsel, 
who has no brother, I will give unto thee 
decked with ornaments: the son who 
may be born of her shall be my son.” 
Or that term may signify a daughter þe- 
coming by special appointment a son. 
Still she is only similar to a legitimate 
son; for she derives more from the 
mother than from the father. Accord- 
ingly she is mentioned by Vasishtha as 
a son, but as third in rank: ‘The appoint- 
ed daughter is considered to be the 
third class of sons”.) (Vide S, S. Setlur 
on 'A Complete Collection of Hindu Law 
Books on Inheritance’ p. 30). 


33. Proceeding further Vijnansevara 
comments on the following text of Yaj- 


navalkya; favediagerast gatara ge q7: 
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(Among these, the next in’ order is 
heir and presents funeral oblations on. 
failure of the preceding) as under :— 


qq qiraat Garant grami qå giat- 
wa gaz: fuse: aradi Afaa: I 


(Of these twelve sons abovementioned,. 
on failure of the first, respectively, the 
next in order, as enumerated, must þe 
considered to be giver of the funeral the: 
oblation or performer of obsequies, and: 
taker of a share or successor to the ef-- 
fects): 

24. Then Vijnanesvara says with re- 
ference to what Manu Smriti has stated’ 
about the right of the primary and secon- 
dary sons to succeed to the estate of a 
person thus: 


“Manu, having premised two sets of 

six sons, declares the first six to be 
heirs and kinsmen; and the last to be 
not heirs, but kinsmen: 
“the true legitimate issue, the son of @ 
wife, a son given, and one made by 
adoption, a son of concealed origin, ang 
one rejected are the six heirs and kins- 
men, The son of an unmarried woman, 
the son of a pregnant bride, a son bought,. 
a son by a twice-married woman, a som 
self-given, and a son by a Sudra woman, 
are six not heirs but kinsmen”, 


35. Thereafter he deals with the right 
of a woman to inherit the estate of one,. 
who leaves no male issue. He says “that 
sons, principal and secondary, take the 
heritage, has been shown. The order of 
succession among all on failure of them, 
is next declared”. And then quotes the 
following text of Yajnavalkya :— 


qeza frad maaa. 
aqgar Mast aen: farsaeagarRn: 11 
UAATS gie AMTET: | l 
qaier ggas gansa fafa: 1 


(The wife, and the daughters also, botty 
parents, brothers likewise, and their sons, 
gentiles, cognates, a pupil, and a fellow 
student: on failure of the first among 
these, the next in order is indeed heir to 
the estate of one who departed for heaven 
leaving no male issue. This rule extends 
to all classes). 

36. Commenting on the 
Vijnanesvara says: 

qea ga: ers gifa fean 


asama TAT aaa gÀ 
qafat gragal aw a afia araga: 
amagama alae TAT TaT TAE 


above text, 


1984 
SAMS gat Tea TATRA eT 
qie qatar TUT SAT ararfafs 
grag: 


(He, who has no son of any of the 
twelve descriptions above-stated is one 
having 'no male issue’, Of a man, thus 
leaving no male progeny, and departing 
for another world, the heir, or successor, 
is that person, among such as have been 
here enumerated (the wife and the rest) 
who is next in order, on failure of the 
first mentioned respectively. Such is the 
construction of the sentence). 


37. From the foregoing, it is obvious 
that in the course of the passages extract- 
ed above, Vijnanesvara was only com- 
menting upon the relevant text of Yajna- 
valkya which laid down the practice 
prevalent in ancient times. He also notic- 
es that according to Manu only six of 
the twelve sons were entitled to succeed 
to the estate and the remaining six were 
not heirs but kinsmen. We have not been 
shown any Commentary of Vijnanesvara 
that at the time when the Mitakshara 
was written, all the twelve kinds of sons 
described by Yajnavalkya were in fact 
entitled to succeed to the estate of the 
deceased and that the wife of the de- 
ceased succeeded to his estate only when 
none of the twelve kinds of sons was ex- 
isting. Certainly that has not been the 
practice for several centuries, In the 
absence of a son, grandson or great 
grandson (aurasa or adopted) the wife 
succeeds to the estate of her husband. 
The other kinds of sons including putrika- 
putra are not shown to have preceded 
the wife, . 


38. Baudhayana who belonged to the 
Krishna Yajurveda Schoo] and who com~ 
posed the Baudhayana Dharma Sutra 
long prior to the Mitakshara refers to 
the twelve kinds of sons and divides 
them into two classes — one being entitl- 
ed to share the inheritance and the 
ather to the members of the family only: 


mea gfaaga dat caataat t 

qe qafa a Raga: SAAT N 

aria a adie a td Tadd TAT) 

caged faata a MaN: TAT 1 

(In regard to this they quote also the 
following verses) :— 

39. They call the legitimate son, the 
son of an appointed daughter, the son 


begotten on a wife, the adopted son, the 
son. made, the son born secretly, and the 
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son cast off, entitled to share the inheri-- 
tance. 

40. The spinsters son, the son taken 
with a bride, the son bought, the son 
of a twice-married woman, the self-given: 
son, and the Nishada — (these) they call 
members of (their father’s family) (Vide 
West & Buhler on ‘Hindu Law — Inheri- 
tance’ at p. 317). 

41. That some of the secondary sons. 
were not entitled to succeed according to 
Baudhayana may be noticed here and 
this statement does not agree with the 
Mitakshara’s Commentary that all the 
principal and secondary sons succeed 
before the wife. This shows that the 
statement in the Mitakshara refers partly 
to historical facts and partly to existing 
facts. 

42. Vishnu Dharmasastra which ac- 
cording to Dr. Jolly belongs to the third’ 
century A. D, describes ‘putrika-putra” 
as follows :— ES 


gargad: 

araea ga: q È gat wafefa ar faar 
aar ar gfasT 

gfaarfafaars anfen safada 
grĝa n 


(The third is the son of an appointed’ 
daughter. She is called an appointed 
daughter, who is given away by her 
father with the words: "The son whom 
she bears, be mine’. A girl who has no 
brother is considered an appointed 
daughter, though, she be not given away 
according to the rule of an appointed 
daughter) (Vide West & Buhler on ‘Hindu 
Law — Inheritance’ at p. 338). 


43. In this text what needs to be: 
noticed is that a brotherless daughter 
becomes a putrika even if she is not given 
according to the prescribed procedure, 

44, Vasishtha who according to Dr. 
Jolly must have composed his Dharma 
Sutra several centuries before Christ des- 
cribes ‘putrika’ as follows :— 

ata gam 1 amà 1 water ga 


foqarafa sda Tse gaa | 
asami sasara Tee BeaTAGHATA l 
asi at aà ga: a È gat afafa N 


(The third is an appointed daughter. It is 
known that “the girl who has no brother 
comes back to the males of her own 
family, to her father and the rest, return- 
ing she becomes their son”, Here fol- 
lows the verse to be spoken by the father 
when appointing a daughter, “I shall give 
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thee to the husband, a brotherless dam- 
sel, decked with ornaments; the son 
whom she may bear, he be my son,” 
(Vide West & Buhler on ‘Hindu Law — 
Inheritance’ at p, 331). 

45, In the above text “the girl who has 
no brother comes back to the males of her 
‘own family, to her father and the rest, 
weturning she becomes their son” ap- 
‘parently refers to the following Shloka 
in Rig-Veda :— 

aenda qa ofa str 

qatefta att AAAH | 

aaa qa gad garar 

sar gaa fa fà aca: 


Rig Veda I Sukta 124 Stanza 7 

(She goes to the West as (a woman who 
fhas) no brother (repairs) to her male 
(relatives), and as one ascending the hall 
{of justice) for the recovery of property. 
«She mounts in the sky to claim her 
‘lustre) and like a wife desirous to please 
‘her husband, Ushas puts on becoming 
attire, and smiling as it were, displays 
‘her charms.) 

46. Apararka or Aparaditya was a king 
who ruled in the twelfth century, His com- 
‘mentary on the Yajnavalkya Smriti is 
considered to be of paramount authority 
and is referred to with respect in many 
of the later Digests. After referring to the 
primary and secondary sons enumerated 
by Yajnavalkya, Apararka observes :— 

gasfafadtat neq eae cad seat mg: I 

aa: qa wer fader aaa waaay 

“agiwatar g greta afewe:” afer t 

(Of the different kinds of substitutes 
for son, only the Dattaka is valid during 
the Kaliyuga, Therefore Shaunaka says: 
“the acceptance of sons other than Dattaka 
and Aurasa” is prohibited in the Kali- 
yuga.) (Vide Ghose on ‘Hindu Law’ 
Vol. It at p, 254), 


47. The verse of Shaunaka quoted by 
Apararka is found in the verses on 
Kalivarjya collected and printed at 
page 1013 of Vol, III of P, V, Kane’s His- 
tory of Dharmasastra, The 17th verse 


read? ë Cadat g acta afeag:” 


(The acceptance of sons other than 
dattaka or aurasa) is one of the acts not 
‘to be done in Kaliyuga, 

48. We find the following text in 
“Parasara Madhava’ which is believed to 
‘have been written by Madhavacharya, 
‘the prime minister of the Vijayanagara 
-kings in or about the year 1350: 
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‘A. LE 
aaaea oga aaa 
siaaa manfa qarerefasarfir; 

aal at qat gada faguer ea TY 
fafraeara i 

aaa aAa TH 1 

la FAIA: ATTEMIAATET: 1 

7? qqikaniq quia asaf iA fa 

zf 


(The texts establishing the right to 
inherit of the subsidiary sons other than 
the Dattaka or the adopted son were ap- 
plicable in past ages (and have no force 
now) because in another Smriti their þe- 
ing taken as sons is prohibited in the 
Kali Yuga: “The acceptance as sons of 
other than the Dattaka and Aurasa sons, 
the procreation of a son by Niyoga by 
the husband’s younger brother and adopt- 
ing the life of the Vanaprastha in old age 
are prohibited by the wise.) (Vide Ghose 
on ‘Hindu Law’ Vol, II at p, 626), 

49. The quotation in the above Com- 
mentary is stated to be from Aditya 
Purana, 

50. The Smriti Chandrika of Devan- 
nabhatta according to Dr. Julius Jolly is 
a remarkable book on Hindu Dharma- 
sastra for its originality and for its early 
date, Though following Mitakshara on 
most points of importance, it introduces 
a great deal of new matter as well parti- 
cularly with regard to the rights of 
woman over Stridhana, relying upon 
many Smriti texts not referred to in the 
Mitakshara, It is ‘believed that the 
Smriti Chandrika was written in the 
thirteenth century for the author quotes 
Apararka, (12th century) and he in his 
turn is quoted by Mitramisra (14th cen- 
tury), 

51. In the chapter entitled ‘On parti- 
tion of wealth received through secon- 
dary fathers”, Smriti Chandrika statess 


ud frefsatingarnt aasi array gaa 
ghee: | wat g aarp CAMA J 
yar fag” eft 1 socal iyaa 
agreafadaaiwaatst ë gaa = afeag 
frarcore 1 gfaarewrarcqentaa aaO 
faarfeaq 1 cateazear gfare i wa a 
qaa gadana C4 Moga wafa 
TT COTATI 
(The secondary sons thus enumerated 
had all been recognized as sons in for- 


mer ages; but, in the Kali age, adopted 
son alone is recognized, By the textz 
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“None is to be taken as a ‘son except a 
son of the body or one who is adopted,” 
the learned have, in the early period of 
the Kali age, prohibited the recognition 
of any other son than the legitimate and 
the adopted, with the view of maintain- 
ing virtue in the world.) 

52. The appointment of a daughter to 
raise up a son to her father must also 
ba considered by the same text to be 

rohibited in the Kali age, such a son not 
being either one of the body or adopted. 
The conclusion hence is that, in the Kali 
age, in default of a legitimate son or 
grandson, the adopted son alone and none 
else is recognized as a subsidiary son. 
(Vide Setlur on ‘Hindu Law Books on 
Inheritance’ at page 272), 

53, It is no doubt true that in some 
earlier decisions to which a detailed re- 
ference at this stage is not necessary 
some statements found in Smriti Chand- 
tika which were directly in conflict with 
the Mitakshara were not accepted and 
the Mitakshara was given the preference 
but still as observed by Mayne there can, 
however, be little doubt that, its general 
authority is fairly high on points on 
which it does not come into conflict with 
the Mitakshara and that it is a work 
which is referred to throughout India 
with great respect — by Nilakantha, Mi- 
tramisra and others, | 

54. Dattaka-Chandrika which is a re- 
cognised treatise on the law of adoption 
declares in paragraphs Nos, 8 and 9 of 
Section 1 thus: 


"8. A substitute. Now such is of ele- 
ven descriptions, the son of the wife and 
the rest. Thus Manu (ordains): “Sages 
declare these eleven sons (the son of the 
wife and the rest as specified to be sub- 
stitutes for thé real legitimate son; for 
the sake of preventing a failure of ob- 
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sequies” Vrihaspati also. “Of the thirteen ~ 


sons who. have been enumerated, by 
Manu in their order, the legitimate son 
and appointed daughter are the cause of 
lineage. As oil is substituted by the vir- 
tuous for liquid butter; so are eleven 
sons by adoption substituted for the le- 
gitimate son and appointed daughter”, 


9. Of these 
age, all are not 
recites: “Sons of many descriptions 
who were made by ancient saints cannot 
now be adopted by men — by reason of 
their deficiency of power; “and against 
those other than the son given, being 
substitutes, there is a prohibition in a 
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however in the present 


recongized. For a text . 
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passage of law wherein after having been 


: premised, — “The adoption, as sons of 


those other than the legitimate son and 
son given”, — it is subjoined, — “These 
tules sages pronounce to be avoided in 
the Kali age”. 

(See ‘Hindu Law Books’ edited by 
Whitley-Stokes in 1865 at page 630), 

55. Dattaka Mimansa written by Nanda 
Pandita between 1595-1630 states: 

“64. “Sons of many descriptions who 
were made by ancient saints cannot now 
be adopted by men by reason, of their 
deficiency of power etc”. on account of 
this text of Vrihaspathi and because, in 
this passage (“There is no adoption, as 
sons, of those other than the son given 
and the legitimate son etc.”) other sons, 
are forbidden by Saunaka, in the Kali 
or present age, amongst the sons how- 
ever (who have been mentioned) the son 
given, and the legitimate son only are 
admitted”. 

(See ‘Hindu Law Books’ edited by Whit- 
ley-Stokes in 1865 at page 547). 


56. In Bhagwan Singh v. Bhagwan 
Singh, (1895) ILR 17 All 294, a Full 
Bench of the Allahabad High Court had 
to consider the authority of Dattaka 
Chandrika ‘and Dattaka Mimansa as 
sources of Hindu law. Since some 
doubts had been expressed about it by 
Mandlik, Golapchandra Sarkar and Dr. 
Jolly who were themselves reputed 
writers on Hindu law, after an 
elaborate discussion about several earlier 
decisions and treatises on Hindu law 
published by that time, the majority of 
the Full Bench (Edge, C, J., Knox, Blair 
and Burkitt, JJ.) expressed the view that 
Dattaka Mimansa was not on questions 
of adoption an ‘infallible guide’ in the 
Benaras School of Hindu law, But the 
minority (Banerji and Aikman, JJ.) held 
that Dattaka Mimansa and  Dattaka 
Chandrika - were works of paramount 
authority on questions relating to adop- 
tion in the Benaras School also. The 
Privy Council in the appeal filed against 
the judgment of the Full Bench observ- 
ed in Bhagwan Singh v. Bhagwan Singh 
(Minor) (1898) 26 Ind App 153 at p. 161 
thus: 


“Their Lordships have mentioned in 
the prior adoption cases the views of 


Knox, J. as to the authority of the two 


Dattaka treatises just quoted. In the pre- 
sent case the learned Chief Justice Edge 
takes even more disparaging views of 
their authority; denying, if their Lord- 
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ships rightly understand him, that these 
works have been recognised as any auth- 
ority at all in the Benares School of 
Law, If there were anything to show 
that in the Benares School of Law these 
works had been excluded or rejected, 
that would have to be considered, Buf 
their authority has been affirmed as part 
of the general Hindu Law, founded on 
the Smritis as the source from whenca 
all Schools of Hindu Law derive their 
precepts, In Doctor Jolly’s Tagore Lec- 
ture of 1883, that learned writer sayss 
“The Dattaka Mimansa and Dattaka 
Chandrika have furnished almost exclu« 
Sively the scanty basis on which the 
modern law of adoption has been based.” 
Both works have been received in courts 
of law, including this Board, as high 
authority, In Rangama v, Atchama (4 
Moore’s Ind Ap Ca 97) Lord Kingsdown 
says: “They enjoy, as we understand, 
the highest reputation throughout India,” 
In 12 Moore, p. 437, Sir James Colvile 
quotes with assent the opinion of Sir 
William Macnaghten, that both works 
are respected all over India, that when 
they differ the Chandrika is adhered to 
in Bangal and by the Southern jurists, 
while the Mimansa is held to be an in- 
fallible guide in the Provinces of Mithila 
and Benares, To call it infallible is too 
strong an expression, and the estimates 
of Sutherland, and of West and Buhler, 
seem nearer the true mark: but if is clear 
that both works must be accepted as 
bearing high authority for so Jong a 
time that they become embedded in the 
general law,” : 


57. The writings of Sir William 
Macnaghten, Morley, Colebrooke, Sir 
Thomas Strange, Babu Shyama Cha- 
ran Sarkar and J. S. Siromani sup- 
port the above view. In Rajendra Narain 
Lahoree v, Saroda Sonduree Dabee 
(1871) 15 Sudh WR 548; Uma Sunker 
Moitro v, Kali Komal Mozumdar (1881) 
ILR 6 Cal 256 at p. 265; Lakshmappa v, 
Ramava (1875) 12 Bom HCR 364; Waman 
Raghupati Bova v. Krishnaji Kashiraj 
Bova (1890) ILR 14 Bom 249; Minakshi 
v. Ramananda (1888) ILR 11 Mad 49; 
Tulshi Ram v. Behari Lal (1890) ILR 12 
All 328 at p. 342 and Beni Prasad v. 
Hardai Bibi (1892) ILR 14 All 67 at page 
108, the Indian High Courts have accept- 
ed the authority of Dattaka Mimansa and 
Dattaka Chandrika. The Privy Council 


has also taken the same view in the Col- 
lector of Madura v. Moottoo Ramalinga 
Sathupathy, (1869) 12 Moo Ind App 397, 
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58. In Abhiraj Kuer v. Debendra 
Singh (1962) 3 SCR 627 at pp. 627, 630- 
631: (AIR 1962 SC 351) this Court has 
dealt with the value .to be attached to 
Dattaka Chandrika and Dattaka Mimansa 
as follows g= 

“Learned Counsel has emphasised tha? 
great authority attaches to all statements 
of law as regards adoption that are con 
tained in Dattaka Mimansa. There is no 
doubt that for many years now the Dat- 
taka Chandrika of Kuvera and Dattaka 
Mimansa of Nanda Pandit have been re- 
cognised to be of great authority on aH 
questions of adoption, It is true that 
Prof, Jolly in his Tagore Law Lectures 
had in no uncertain terms characterised 
the latter to be of little value; and emi- 
nent scholars like Dr, Mandlik and Golap 
Chandra Sarkar while writing in the lat- 
ter part of the last century subjected 
many of Nanda Pandit’s views to wm- 
favourable criticism. In spite of all this 
the Privy Council in Bhagwan Singh v. 
Bhagwan Singh (1898) 26 Ind App 153, 
161 did recognise that both the Dattaka 
Mimansa and Dattaka Chandrika had 
been received in courts of law 
including the Privy Council as high 
authorities and after drawing attention 
fo Lord Kingsdown’s statements as re- 
gards these in Rungama v. Atechama, 
(1846) Ind App 1, 97 and Sir James Col- 
vile’s statement in Collector of Madura 
v, Moottoo Ramlinga Sathupathy, (1868) 
12 Moo Ind App 39%, 487, stated thus t— 


“To call it (ie, Dattaka Mimansa) in- 
fallible is too strong an expression, and 
the estimates of Sutherland and of West 
and Buhler, seem nearer the true mark; ~ 
but it is clear that both works must be 
accepted as bearing high authority for so 
long a time that they have become em- 
bedded in the general law,” While saying 
this mention must also be made of the 
observations of the Privy Council in Sri 
Balusu  Gurulingaswami v, Sri Balasu 
Ramalakshamamma (1899) 26 Ind App 
113, 136 decided on the same date (March 
11, 1899) but immediately before Bhag- 
wan Singh’s case, was decided, express~ 
ing their concurrence with the view that 
caution was required in accepting the 
glosses in Dattaka Mimansa and Dattaka 
Chandrika where they deviate from or 
added to the Smrities,” 


59. Even when they are read with 
care it is not possible to disbelieve the 
statement of law with which we are con- 
cerned since they are in conformity with 
many other writings discussed above. 





. raise up issue for her father must, 


vj 
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60. A careful reading of the texts 
extracted above leads to an inference 
that the institution of putrika-putra had 
become obsolete and not recognised by 
Hindu society for several centuries prior 
to the time when Smriti Chandrika or 

attaka Chandrika were written and 
these two Commentaries belong to a 
period far behind the lifetime of Raja 
Dhrub Singh, 

61. Some of the decisions relied on by 
the parties may now be considered, The 
decision in Nursingh Narain v. Bhuttun 
Loll (1864) Sudh WR 194 (compiled by 
D. Sutherland) was not a case where the 
clim of a putrika-putra as it was 
understood in Hindu law was upheld. In 
that case, the Court had to decide whe- 
ther a sister's daughter could become an 
appointed daughter and her son a 
putrika-putra. The claim was rejected 
with the following observations :— 

"There is no doubt that, in ancient 
times, there were many legal substitutes 
for the sons of the body (ouras). Manu 
(Chapter 9, V., 180), and Jagnyavalkya 
(Mitakshara, Chapter 1, Section 2) enu- 
merate no less than twelve including 
the legitimate son of the body; and the 
Jatter authority ranks the son of an ap- 
pointed daughter (‘putrika-putra”) next 
to the legitimate son, and equal to him, 
It is contended by the appellant in this 
case that a sister’s daughter may be 
adopted under this authority, and be- 
come “an appointed daughter”, and her 
son a “putrika putra”, but we do not see 
the slightest resemblance between the 
two cases. The daughter appointed fo 
ac- 
cording to the old Hindoo Law books, be 
a man’s own daughter, the child of his 
own loins; and it is solely on the ground 
of this near relationship that the son of 
the daughter, viz, the “putrika putra” is 
classed in the same rank with the law- 
ful son of the body, 


It is true that, in default of an ‘aurasa’ 
daughter, — a daughter of the body, 
that is, — a man could, under the old 
Hindoo Law, adopt a subsidiary daughter 
as a substitute for her; but these adop- 
tions were “for the sake of obtaining the 
heaven procured by the daughter’s son” 
(vide Dattaka Mimansa, page 138, sec- 
tion 18), and not for the purpose of ob- 
taining a “putrika putra”, an adopted son 
by means of an appointed daughter... ... 
EEE We think, therefore, that the appel- 
Tant in the present case is not a “putrika 
putra”, that is, he is not the son of an 
appointed daughter in the proper sensa 
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of the term, and has, according to anci- 
ent Hindoo Law, no status in the family 
of Holas Narayan. 

Taking this view of the case, it is not 
necessary for us to enter at any great 
length into the second point. All the 
great authorities on Hindoo Law admit 
that, except the Dattaka and Kritrima, 
no other forms. of adoption are allow- 
able in the present age.” 

62. The last para of the above quota- 
tion is of some significance so far as 
these appeals are concerned, 

63. In Thakoor Jeebnath Singh v, The 
Court of Wards, (1875) 2 Ind App 163 
(PC) the plaintiff laid claim to an impar- 
tible raj, raj of Ramgarh on the ground 
that he being the father’s sister’s son of 
the last holder, Rajah Trilokanath, who 
died unmarried was entitled to the estate 
in preference to the defendant who was 
a distant agnate of the last holder, Ordi- 
narily the plaintiff being a bandhu could 
not exclude the defendant who was a 
sagotra sapinda of the last holder. He, 
therefore, put forward the plea that as 
his mother was the appointed daughter 
of Maharaj Sidnath Singh, the paternal 
grandfather of the last holder and he as 
putrika-putra should be treated as a son 
of Maharaj Sidnath Singh entitled to 
succeed to the estate, Two questions 
arose before the Judicial Committee of 
the Privy Council in that case as in the 
present appeals — (1) whether the prac- 
tice of taking a ‘putrika-putra’ was in 
vogue and (2) whether the mother of the 
plaintiff had in fact been an ‘appointed 
daughter’. On the first question, the 
Privy Council observed that it was not 
necessary to give a finding but on the 
other it held that the plaintiff had nof 


-shown that his mother was in fact an 


‘appointed daughter. Even so, after re- 
ferring to the statements found in the 
books of Sir Thomas Strange and Sir 
William Macnaghten, the Privy Council 
observed that it appeared that the prac- 
tice of having a ‘putrika-putra’ had be- 
come obsolete, In that connection, it ob- 
served thus :— 

“It is not necessary in this case to de- 
cide that this is so, although there cer- 
tainly does not appear to have arisen in 
modern times any instance in the courts 
where this custom had been considered,” 


64. Absence of cases before courts 
within living memory in which a claim 
had been preferred on the basis of affi- 
ation in putrika-putra form showed 
ban the said practice had become obso- 
fete, 
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65. The contention based on the theory 
-that a person could take a son as 
` *putrika-putra’ was rejected by the Mad- 
ras High Court in the. year 1908 in Sri 
Raja Venkata Narasimha Appa Row 
Bahadur v. Sri Rajah Suraneni Venkata 
Purushothama Jaganadha Gopala Row 


Bahadur, (1908) ILR 31 Mad 310 in ‘the 


following words :— 


“Mr, Seshagiri pane on behalf of the 
appellant contended, first, that on a pro- 
per construction of the will the testator’s 
daughter was ‘appointed’ by her father 
to raise a son for him in accordance with 
a practice which is now generally reput- 
ed to be obsolete. We need not determine 
whether in any event the language of 
the will could be made to bear this con- 
struction; it clearly could be so constru- 
ed only if there were in existence a liv- 
ing custom to which the words can be 
. referred. It is not such language as could 
be interpreted as indicating the testator’s 
intention to revive a dead custom, or 
create a new kind of heir for himself, 
unknown to the law of the present day, 
supposing him to have the power to do 
either of those things,” 


66. In Nagindas Bhugwandas v. 
Bachoo Hurkissondas, 43 Ind App 56 at 
p. 67: (AIR 1915 PC 41) while rejecting 
the contention that the position of an 
adopted son in the family of the adoptive 
father was not that of a eoparcener, the 
Privy Council observed :— 


“It was endeavoured to establish tha’ 
proposition by reference to the place 
which was assigned by Manu and other 
early authorities to the twelve then pos- 
sible sons of a Hindu. As to this conten- 
tion it is sufficient to say that, whatever 


may have been the position and rights- 


between themselves of such twelve sons 
in very remote times, all of those twelve 
sons, except the legitimately born and 
the adopted, are long since obsolete.” 


67. A Division Bench of the Patna 
High Court in Babui Rita Kuer v. Puran 
Mal AIR 1916 Pat 8 while holding that 
defendant No. 2 in that case who was 
alleged to have been appointed as 
putrika by her father had not in fact 
been so appointed, observed (but without 
actually deciding) : 

“However, the case of Thakoor Jeeb- 
nath Singh v, Court of Wards (1874-75) 
2 Ind App 163, a Privy Council case, is 
important in this connexion. The whole 
argument addressed to us is based upon 
the effect of this custom of adoption of 
a daughter as putrika. 
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Council have laid it down that all Hinda 
text-writers unanimously concur in hold- 
ing the appointment of a daughter as a 
son to raise up issue to a sonless father 
is now obsolete; and no recent authority 
can be found within modern times where 
the custom has received judicial sanc- 
tion. In the Privy Council case referred 
to above a grave doubt is thrown upon 
the validity of such a rustom, and it is 
there distinctly stated fhat if this custom 
is ever to be revived, if can only be on 
the clearest and mos® conclusive evie 
dence. To a like effect is the case of Sri 
Rajah Venkata Narasimha Appa Row 
Bahadur v. Sri Raja Suraneni Venkata 
Purushothama Jaganadha Gopala Rao 
Bahadur (1908) ILR 31 Mad 310, where 
the custom alleged is considered not to 
be a living custom. Mr. Mayne says at 
p. 93, Edn. 8, of his treatise on Hindu 
Law that the usage had become obsolete 
from time immemorial, and was so de- 
cided by the civil Courts. However, if 
this custom or usage is relied on in any 
given case it must be conclusively and 
undeniably proved, I should be slow in- 
deed to hold, if this obsolete custom can 
be established, that all the duties and 
obligations imposed on a Hindu son to 
discharge the debts of his father under 
Mitakshara law would apply or attach 
to a daughter appointed as a putrika to 
raise issue to a sonless father under this 
alleged custom.” 


68. The above case is from the State 
of Bihar itself. If the practice of appoint- 
ment of a putrika was in vogue, it would 
not have missed the attention of the 
High Court. 


69. It is true that some observations 
made in Lal Tribhawan Nath Singh v. 
Deputy Commissioner, Fyzabad AIR 1918 
Oudh 225 support the theory that the in- 
stitution of putrika-putra was in vogue 
even now. Two of the questions involved 
in that case were whether Sir Pratap 
Narain Singh was the putrika-putra of 
Sir Man Singh who was the former 
holder of an impartible estate, known ag 
taluka Ajudhia and whether the practice 
of appointing a daughter to bear a son 
to a Hindu was permitted by the Mit- 
akshara and was enforceable, Stuart, 
A. J. C. who delivered the leading judg- 
ment in that case with whom Kanhaiya 
Lal, A. J. C. agreed held that Sri Pratap 
Narain Singh was not the putrika-putra 
of Sir Man Singh although the practice 
of appointing a daughter to bear a son 
to a Hindu was ‘permitted by the Mit- 
akshara and was enforceable. It is seen 
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that the above case had a history. Maha- 
raja Pratap Narain Singh himself -had 
earlier instituted a suit which ultimately 
ended up in an appeal before the Privy 
-Council in Maharajah Pertab Narain 
Singh v. Maharanee Sudhao Kooer (1877) 
4 Ind App 228. In that case, his plea was 
that he (who was also known as Dadwa 
Sahib) was the son of a daughter of 
Maharajah Man Singh; that he had been 
treated by Maharajah Man Singh ‘in all 
respects as his own son’ within the 
-meaning of the clause 4 of Section 22 of 
Act I of 1869; that a will made by Maha- 
rajah Man Singh on April 22, 1864 had 
been revoked orally on a subsequent 
date and that he had become entitled to 
the estate of Maharajah Man Singh. The 
_Privy Council held that the will had 
been revoked and Maharajah had died 
intestate and that Maharajah Pratap 
.Singh was the person who under cl. 4 of 
Section 22 of Act I of 1869 was entitled 
to succeed to the taluk, and that he had 
«made out his claim to a declaratory 
. decree to that effect. The Privy Council 
further held that the declaration was 
limited to the taluk and what passed 
with it but it did not affect the succes- 
sion to the personal property or property 
not properly the parcel of the taluk~ 
daree estate which was governed by the 
ordinary law of succession, It is signifi- 
cant that no claim had been preferred 
by Maharaja Pratap Narain Singh on the 
ground that he was a putrika-putra of 
Maharajah Man Singh. He merely claim- 
ed that he was a statutory heir under 
clause 4 of Section 22 of Act I of 1869 
which was passed at the request of 
Talukdars including Maharajah Man 
Singh as can be seen from the decision 
of the Privy Council in Maharajah Per- 
tab Narain Singh’s case (supra) which 
observed thus :— 


_ “So matters stood when the Maharajah, 
as one of the leading members of the 
British India Association of Talukdars, 
went down to Calcutta in order to take 
„part in the discussions and negotiations 
which resulted in the passing of Act I of 


1869. This must have been in the latter 


half of 1868. 


Imtiaz Ali, the vakil concerned in the 
drafting and preparation of this Act on 
the part of the talukdars, has sworn that 
clause 4 of the 22nd Section originated 
with the Maharajah; that it was opposed 
by some of the talukdars, but finally 
approved of by the Select Committee 
of the Governor-General’s Legislative 
-Council. on. the. bill and passed into law, 
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He also says that he was told by the 
Maharajah that his object in pressing 
this clause was to provide for the Dadwa 
Sahib,” Á 


(Note: ‘Maharajah’ referred to above ` 
is Maharajah Man Singh and ‘Dadwa 
Sahib’ is Maharajah Pratap Narain 
Singh). 


70. If the practice of appointing a 
daughter to bear a son was in vogue 
then Maharajah Man Singh need not 
have taken the trouble to request the 
British Government to get Act I of 1869 
passed and if Maharajah Pratap Narain 
Singh was a putrika-putra, he would not 
have refrained from putting forward 
Moreover the Privy Council 
also clarified the object of introducing 
clause 4 of Section 22 of Act I of 1869 
thus :— 


“Their Lordships are disposed to think 
that the clause must be construed irre- 
spectively of the spiritual and legal con- 
sequences of an adoption under the 


‘Hindu Law. They apprehend that a 


Hindu grandfather could not, in the 
ordinary and proper sense of the term 
adopt his grandson as a son. Nor do 
they suppose that, in passing the clause 
in question, the Legislature intended to 
point to the practice (almost, if not 
wholly, obsolete) of constituting, in the 
person of a daughter’s son, a “putrika~ 
putra”, or son of an appointed daughter. 
Such an act, if it can now be done, 
would be strong evidence of an intention 
to bring the grandson within the 4th 
clause, but is not therefore essential in 
order to do so. Moreover, it is to be ob- 
served that the 4th, like every other 
clause in the 22nd Section, applied to all 
the talukdars whose names are included 
in the second or third of the lists pre- 
pared under the Act, whether they are 
Hindus, .Mahommedans, or of any other 
religion; and it is not until all the heirs 
defined. by the ten first clauses are ex- 
hausted that, under the 11th clause, the 
person entitled to succeed becomes deter- 
minable by the law of his religion and 
tribe.” 


41. Triloki Nath who failed before the 
Privy Council thereafter filed a review 
petition before it. That petition was 
dismissed in Pertab Narain Singh v. Su- 
bhao Kooer (1879) 5 Ind App 171 but he 
was permitted if he so desired to reopen 
by suit in India the question whether he 
had been properly represented in the 
previous litigation in the Indian Courts, 
Accordingly a suit- was filed in 1879. 
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That ultimately was dismissed by the 
Privy Council in Pertab Narain Singh v, 
Trilokinath Singh (1885) 11 Ind App 197 
holding that the previous proceedings 
were binding on Trilokinath Singh. An- 
other suit which had been filed in the 
meanwhile in the year 1882 for posses- 
sion of the estate by Trilokinath Singh 
was also dismissed finally by the Privy 
Council in Triloki Nath Singh v, Pertab 
Narain Singh (1889) 15 Ind App 113 with 
fhe following observations :— 


“Their Lordships, therefore, merely 
declared Pratab Narain Singh’s title to 
the taluks and whatever descended un- 
der Act I of 1869. As to other property 
which was not included in that Act, Pra- 
fap Narain would not have been the heir 
to the Maharajah during the lifetime of 
the widow. She would have taken the 
widow’s estate in all property except 
that which was governed by Act I of 
4869.” 


72. Thus ended the first series of liti- 
gation, Now reverting to the case of Lal 
Tribhawan Nath Singh (AIR 1918 Oudh 
225) (supra) it should be stated that the 
suit out of which the said appeal arose 
was instituted after the death of Maha- 
Taja Pratap Narain Singh in 1906 by Tri- 
bhawan Nath Singh, grandson of Rama- 
dhin, the eldest brother of Maharaja 
Man Singh in the year 1915 for a decla- 
ration that he was entitled to the estate 
as the heir of Maharaja Pratap Narain 
Singh under clause 11 of Section 22 of 
Act I of 1869 which provided that on 
the failure of persons referred to in the 
first ten clauses, the ordinary heir un- 
der personal law of the last holder of the 
taluk was entitled to succeed, He plead- 
ed that the widows of Maharaja Pratap 
Narain Singh were disentitled fo the 
estate on the ground of ‘unchastity and 
that he was the nearest heir living at 
that time. The above case was filed on 
the assumption that Maharaja Pratap 
Singh was the putrika-putra of Maharaja 
Man Singh and hence the plaintiff being 
an agnate of Maharaja Man Singh was 
entitled to succeed, (Note: The claim 
was almost similar to the claim in these 
appeals). The defendants in that suit de- 
nied all allegations of the plaintiff set up 
in the case and pleaded that one Dukh 
Haran Nath Singh had been adopted by 
one of the widows of Maharaja Pratap 
Narain Singh and that even if they were 
not entitled to the estate, the estate had 
to go to the family of Narsingh Narain 
Singh ie. the natural family of Maha- 
raja Pratap Narain Singh, The trial 
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court dismissed the suit. In the appeal, © 
the Oudh Judicial Commissioner’s Court 
after specifically recording a finding 


‘that Maharaja Pratap Narain Singh was 


not the putrika-putra of Maharaja Man 
Singh held that the practice of appoint- 
ing a daughter to bear a son to a Hindu 
was permitted by the Mitakshara and 
was enforceable, 


73. Reliance is now placed before us 


‘on the above decision of the Oudh Court 


to establish that even now it is possible 
to have a son in the putrika-putra form, ` 
We have carefully read the two judg- 
ments of the two Additional Judicial 
Commissioners, Stuart and Kanhaiya 
Lal. We feel that the question whether 
the practice of taking a son in putrika- 
putra form was in vogue at the relevant 
time has not been considered in detail 
in the two judgments, The approach to 
this question appears to be bit casual 
even though the judgments on other 
material issues appear to be quite sound, 
Since they had held that no ceremony 
constituting the mother of Maharaja Pra- 
tap Narain Singh had been performed, 
they might not have gone info the ques 
tion of law in depth. They just proceed- 
ed on the basis of some ancient texts in- 
eluding the Mitakshara without devoting 
attention to’ the practice having becoma 
obsolete. All that Kanhaiya Lal A. J. C, 
says on the above question at page 259 is: 


“The ease with which a son could be 
obtained by adoption has had the effect 
in course of time of rendering affiliation 
in the form of putrika-putra more or less 
uncommon, but it has by no means be- 
come obsolete, for the Mitakshara gives 
the putrika-putra the second or pre- 
dominant position after the legitimate 
son and treats him in every respect as 
his substitute.” 


74. The learned Additional Judicial 
Commisioner treats, we feel inappropri- 
ately, the institution of an illatom son- 
in-law in vogue in Malabar or Khana- 
damad recognised in Punjab as but relics 
of the institution of putrika-putra. We 
have dealt with elsewhere in this judg- 
ment some of the text books referred to 
by the learned Additional Judicial Com~= 
missioner. It is to be noticed that tha 
Oudh Court did not refer to any specific 
ease where a claim based on the putrika- 
putra title had been upheld, The follow- 
ing remark made by Stuart, A. J.C. at 
page 230 is significant: 


“What reason then could he have had 
to be the only person in Oudh known to 
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history who employed a practice by 
which he set aside his daughter to bear 
him a male heir?” 


75. We feel for the reasons given by 
us elsewhere in this judgment that the 
view expressed by the Oudh Court on 
the question of prevalence of putrika- 
putra form of affiliation cannot be ac- 
cepted as correct, 


76. We shall now advert to some of 
the digests, lectures and treatises on 
‘Hindu Law’, In Colebrooke’s Digest of 
Hindu Law (1874 Edition) Volume I 
page 416, preface to the first edition of 
which was written in 1796, it is observ- 
ed thus :—~ 


“Among the twelve descriptions of 
sons begotten in lawful wedlock and the 
rest, any others but the son of the body 
and the son given are forbidden in tha 
Kali age, Thus the Aditya purana, pro- 
mising “the filiation of any but a son 
lawfully begotten or given in adoption 
by his parents”, proceeds: “These parts 
of ancient law were abrogated by wise 
legislators, as the cases arose at the be- 
ginning of the Kali age.......cssssee In the: 
like manner sufficient reasons may be as- 
signed for the prohibition of appointing 
a daughter and so forth. Again, by the 
term “powers” in the text of Vrihaspati 
is meant, not only devotion, but the con= 
sequence of if, namely, command over 
the senses, 


Among these twelve descriptions of 
sons, we must only now admit the rules 
concerning a son given in adoption and 
one legally begotten, The law concern- 
ing the rest has been inserted, to com- 
plete that part of the Book, as well as 
for the use of those who, not having 
seen such prohibitory texts, admit the 
filiation of other sons, Thus, in the coun- 
Ery of O’dry (O’risa), it is stil] the prac- 
tice with some people to raise up issué 
on the wife of a brother.” 


77. Sir F, W, Macnaghten who was a 
Judge of the Supreme Court of Judica- 
ture of Fort William in Bengal writes in 
his book entitled ‘Considerations on tha 
Hindu Law, as it is current in Bengal 
(1824 Edition) af page 129 :—~ 

"Vrihaspati speaks “of the thirteen 
sons, who have been enumerated by 
Manu in their order”, And with refer- 
ence fo this we find in the Dattaka Chan- 
drika, ‘of these however, in the present 
age, all are not recognized’, For a text 
recites, ‘sons of many descriptions, who 
were made by the ancient Saints, can- 
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not now be adopted by men, by reason 
of their deficiency of power; and against 
those, other than the son given, being 
substitutes, there is a prohibition in a 
passage of law, wherein, after having 
been premised — ‘The adoption, as sons 
of those other than the legitimate son, 
and the son given,’ it is subjoined, ‘This 
rule, sages pronounce to be avoided in 
the Kali age’. Upon the words, “in a 
passage of law” there is the following 
note; “This passage, which is frequently 
cited, is attributed to the Aditya Purana, 
and in its complete state is thus, “The 
adoption, as sons of those other than the 
legitimate son, and son given; the pro- 
creation of issue by a brother-in-law; 
the assuming the state of an anchoret; 
these rules, sages pronounce to be avoid- 
ed in the Kali age’.” 


78. Sir Thomas Strange, a former 
Chief Justice of Madras observes in his 
book on ‘Hindu Law’ (published in 1830) 
Volume I at pages 74-75 as under:— 

*.seseseeseeeWhence the different sorts of 
sons enumerated by different authorities, 
all resolving themselves, with Menu, into 
twelve; that is, the legally begotten, and 
eleven subsidiary ones, — reckoning the 
son of the appointed daughter (putrika- 
putra) as the same in effect with the one 
legally begotten, and therefore not to be 
separately accounted; all formerly, in 
their turn and order, capable of succes- 
sion, for the double purpose of obsequies, 
and of inheritance; six, (reckoning, with 
Menu, the legally begotten, and the son 
of the appointed daughter as one), de- 
riving their pretensions from birth, six, 
from distinct adoptions; the first of the 
twelve, namely, the issue male of the 
body lawfully begotten, being the prin« 
cipal one of the whole, as the son given 
in adoption was always the preferable 
one, among those obtainable expressly 
in this mode, And now, these two, tha 
son by birth, emphatically so-called, 
{Aurasa), and (Dattaka) the son by adop- 
tion, meaning always the son given, are, 
generally speaking, the only subsisting 
ones, allowed to be capable of answering 
the purpose of sons, — the rest, and all 
concerning them, being parts of ancient 
law, understood fo have been abrogated, 
as the cases arose, af the beginning of 
the present, the Kali age.” 


79. Sir Earnest John Trevelyan, a for- 
mer Judge of the High Court of Calcutta 
in his book entitled ‘Hindu Law as 
administered in British India’ (Third 
Edition) states at page 07 thusa 
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“In ancient times the Hindu law re- : 
eognised the following descriptions oF 
sons as legitimate sons, viz. 

1, Aurasa, ... sse ss 

2, Kshetraja, ... se sce - 

3, Putrika putra, or son of an appoint- 
ed daughter, In ancient times a man 
‘could appoint his daughter.to raise up 
issue to him. The practice is obsolete, 
Shastri Golap Chunder Sarkar, without 
giving any instances of its application, 
contends that there is no reason why if 
should not be now applied, 

4 (to) 1D? fos. ee E eee 


Of these the only sons that are now 
recognised by Hindu law are the Aurasa 
son and the Dattaka son, According to 
the Mithila school a Kritrima son can be 
taken in adoption. Adoption in this form 
is based upon recent works, and is not 
referable to the ancient practice of tak- 
ing Kritrima sons.” 

.80. Dr. Julius Jolly in his Tagore 
Law Lectures delivered in 1883 entitled 
“Outlines of an History of the Hindu 
Law of Partition, Inheritence and Adop- 
tion states in his Lecture VII at p, 444 
thus :— 

“The early history of the law of 
Adoption may be traced in those enume- 
rations of subsidiary or secondary sons, 
which occupy such a prominent place in 
the Indian Law books, Nearly all these 
substitutes for real sons are now long 
since obsolete, but they are deserving of 
attention, not only from a historical, but 
from a practical point of view, because 
the rules regarding them, being earlier 
in time, have in a measure formed the 
basis on which adoption in the proper 
sense of the term has been framed by 
the writers of the medieval and modern 
- Indian Digests.” 

81. That the enumeration of twelve 
or thirteen and even fifteen kinds of sons 
in ancient Smritis owes its origin to the 
tendency of ancient writers to deal with 
exhaustively all possible sons a man 
could conceive of irrespective of the fact 
that all of them might not have receiv- 
ed legal sanction in the contemporary 
society is obvious from the inclusion in 
the list of fifteen sons of a son called 


saaara (Yatrakvachanotpadita) 


(son produced in any other manner than 
the sons previously enumerated), Refer- 
ring to such a son, Dr. Jolly observes at 
page 146 thus: 

“Beginning with the son procreated 


anywhere, who comes in as the last of 
all, I may observe - that the only other 
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text in which this kind of son is refer- - 
red to occurs in the Vishnu-smriti; com-.. 
ing in, as.it does, at the end of the whole. 
fist, . the term Yatrakvachanotpadita 
seems to mean “produced in any other 
manner than the sons previously: enume- ` 
rated,” and may owe its origin to the 
systematizing spirit of a later age which 


. wished to exhaust all sorts of sonship 


that might o¢cur anyhow,” 

82. After referring to the sievai 
texts of Apararka, Smriti Chandrika, 
Dattaka Chandrika, Madhava, Visvesvara 
Bhatta, Vivada Chintamani, Dayabhaga, 
Dattaka Mimansa, Nirnaya Sindhu of 
Kamalakara, Vyavahara Mayukha of 
Nilkantha and the Dharma Sindhu of 
Kasi Natha, Shri Rajkumar Sarvadhikari. 
states in ‘the Principles of the Hindu 
Law of Inheritance’ (Tagore Law Lec- 
tures, 1880) at pages 407, 409 as follows: 

“This catena of texts will prove to 
you that the practice of affiliating differ- 
ent kinds of sons has become obsolete at 
the present day. The only exception is 
the dattaka, or the son given by his 
parents, 


It may be said that the Mitakshara, 
the Dayabhaga, and the Vivada Chinta- 
mani the leading authorifies in the Bena- 
res, the Bengal and the Mithila- Schools 


_seem still to countenance’ the practice, 


That these schools do not recognise such 
a custom is proved beyond question by 
the other text-wrifers of these schools, 
who have followed the lead of Vijnanes- 


vara, Jimutavahana and  Vachaspati 
Misra, The authority of Visvesvara 
Bhatta, Madhava, Kamalakara, Nanda 


Pandita, and Jagannatha is quite enough 
to show that the ancient practice of affi- 
liating different kinds of sons has fallen 
into desuetude in this 

The dictum of Jagannatha of the Ben- 
gal School establishes beyond question 
the fact that the practice of affiliating 
daughters in default of male issue, and 
the other forms of adoption enumerated 
by Manu, has become wholly obsolete in 
the present age, 


The same may be said also of the 
Benaras School. Visvesvara Bhatta, 
Madhava, Nirnaya Sindhu, and Dharma 
Sindhu give plain and unequivocal an- 
swers on this point — “the practice is 
forbidden in the present age”. 

The authority of Visvesvara Bhatta is 
highly respected in the Mithila School. 
The words of Madhava and Kamalakara 
carry’. universal weight. The Dattaka 
Mimansa and the Dattaka Chandrika, the 
two standard treatises on adoption,.. are 
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the ‘reigning authorities in ali the 
schools; and we have seen that both of 
them strongly denounce the practice, 


. The Smriti Chandrika and the Vyava- 
hara Mayukha have forbidden the pra- 
ctice in the Dravira and the Maharastra 
Schools, ` . i 

It is plain, therefore, that the adopted 
ton is the only secondary son recognised 
in the present age. 3 - 


It may reasonably be asked, however, 
“how is it, if the practice of affiliating 
secondary sons be obsolete in the present 
age, that Vijnanesvara, Vachaspati Misra, 
and Jimutavahana devote such a large 
space in their treatises in discussing the 
fights of subsidiary sons?” 


The question may be answered in the 
words of Jagannatha: “They did so to 
complete that part of the book, 
They did so simply to show the nature 
of the practice as it existed in former 
ages. They merely gave a historical 
review of the subject, and did not enjo- 
in the practice in the present age, The 
fact is, the practice was still lingering 
fn some parts of the country when the 
authors of the Mitakshara, Chintamani, 
and the Dayabhaga promulgated their 
faws, The discussion of the rights of 
secondary sons, then was, in- the language 
ef Jagannatha, for the benefit of those 
who “not having seen the prohibitory 
texts still admitted the filiation of the 
subsidiary sons”. We can by no means 
admit that the practice universally pre- 
vailed at the time of Vijnanesvara, Va- 
chaspati Misra, and Jimutavahana, If 
was strongly denounced by Vrihaspati 
and others. But it is not improbable 
that the custom was at its last gasp af 
the time of Vijnanesvara. Apararka, De- 
vananda, and Madhava, coming after the 
author of the Mitakshara, abolished it 
altogether. The custom might have part- 
ty revived in some parts of India at the. 
time of Vachaspati Misra and Jimutava- 
hana, and that might have been partly 
the reason of their discussing the nature 
of the custom in their works. Apart from 
The question whether such a practice 
prevailed at the time of Vijnanesvara, 
Vachaspati Misra, and Jimutavahana, 
there is not the shadow of a doubt that 
the practice is obsolete at the present 
day. Our authority for making this 
statement is the opinion of Devananda, 
Kamalakara, Nanda Pandita, Nilakantha 
and Jagannatha. The last four authors 
are the most recent authorities on the 
subject, and their evidence as -to the 
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non-existence of the custom at the pre- 
sent day. cannot be questioned. Their 
words authoritatively settle the point 
that the custom has been entirely abro- 
gated in the present age”. 

R3. After quoting the text of Vrihas- 
pati; 

ais gar: gar EAT STA: t 

Trend saat ag afad faat: 11 

(Sons of many descriptions who were 
made by ancient saints cannot now be 
adopted by men, by reason of their defi- 
ciency of power). 

Jogendra Smarta Siromani observes 
în his Commentary on the ‘Hindu Law' 
(1885 Edition) at page 112 thus: 


“All the secondary sons, with the ex- 
ception of the Dattaka, have not only 
become obsolete, but according to the 
Shastras, they are not sons at all in the 
present age”, g 

84. At page 148 in the same book, he 
further observes: 


“The Kritrima, form of adoption pre- 
vails only in Mithila, Nanda Pandita re- 
conizes it as legal notwithstanding the 
text of Aditya Purana which declares 
that in the present age all the secondary 
aons have become obsolete with the ex- 
ception of the Dattaka (see Mimansa, 
Section II, para 65)’, 

85. John D. Mayne, the author of 
‘Mayne’s Treatise on Hindu Law and 
Usage’ (lith Edition) states at page 114: 


“The truth is that there were only two 
kinds of sons, the aurasa and the adopted 
son. The list of twelve or thirteen sons 
was obviously due to the systematising 
habit of Sanskrit writers”. 

86. In ‘Mulla Principles of Hindu Law’ 
(4th Edition), it is stated at page 115 
thus: | 

“The daughter's son occupies a pecu- 
Her position in the Hindu Law. He is a 
dhinna-gotra sapinda or bandhu, but he 
comes in before parents and other more 
remote gotraja sapindas, The reason is 
that according to the old practice it was 
competent to a Hindu who had no son 
fo appoint a daughter fo raise up issue 
to him, Such a daughter, no doubt was 
the lawful wife of her husband, but her 
son, called putrika putra, becomes the 
son of her father. Such a son was equal 
to an aurasa or legitimate son, and took 
his rank, according to several authorities, 
as the highest among the secondary 


. Sons. “Although the practice of appoint- 


ing a daughter to raise up issue for her 
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father becama obsolete, the daughter's 
son continued to occupy the place that 


was assigned to him in the order of in= 
heritance and even now he takes a placa 


practically next after the male issue, the 
widow and the daughters being simply 
interposed during their respective lives”, 

87. The portion underlined in the 
above extract is quoted with approval by 
the Privy Council in Ghanta Ghina 
Ramasubbayya v, Moparthi Chenchuram- 
aya, Minor (AIR 1947 PC 124) (supra), 

88. N, R. Raghavachariar on ‘Hindu 
Law — Principles & Precedents’ (5th 
Edition) writes af page 78: 


“But with the settlement of the sotia- 
fy to peace and order and the recogni- 
tion and enforcement by some superior 
power of the mutual rights of the people, 
the idea of family relationship received 
e better refinement and definition, and 
all the sons excepting the Aurasa, the 
Dattaka and the son by a permanently 
and exclusively kept concubine (Dasi= 
putra) have become obsolete, But the put- 
rika putra form of adoption, perfectly 
natural and consistent with the feelings 
of affection which a Hindu ‘has towards 
his daughter’s son is still prevalent in 
Malabar, though in other. parts of India 
it has become obsolete”, 

88A, We find a detailed discussion of 
the aurasa and eleven or twelve kinds of 
subsidiary sons mentioned by ancient 
smriti writers in ‘History of Dharmasas~ 
fra’ (Vol. IN) by P. V, Kane at pages 643 
fo 661. At page 657, the learned author 
writes? 

‘Tn modern times the courts generally 
recognize only two kinds of sons, viz 
aurasa and dattaka, the other kinds 
of sons being held to be long 
since obsolete, Vide Nagindas v. Bachoo 
(43 Ind App 56 at p, 67):(AIR 1915 PC 
41). But two more kinds of sons have 
been recognized in modern times in cer- 
tain provinces only, viz. the kritrima’ in 
Mithila (modern Tirhoot) and the putri- 
ka-putra among the Nambudri brahmanas 
of Malabar, both of which will be dealt 
with below”, 

89, At page 659 in the same book, 
Shri P, V., Kane says: 

“The putrika-putra is no longer re- 
cognised anywhere in India except 
among the Nambudri brahmanas of 
Malabar”. 
` 90. All the above digests, lectures and 
treatises support the view that the prac- 
fice of appointing a daughter as a put- 
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rika and of treating her son as putrika 
putra had become obsolete several cen- 
turies ago, 

91. Whereas passages in the text 
books referred to above point out that 
the practice of appointing a daughter to 
raise an issue had become obsolete, we 
find the following passage in ‘A Treatise 
on Hindu Law’ by Golapchandra Sarkar 
Sastri (Third Edition) at pages 124-125, 
striking a slightly different nota g=- 


“Putrika putra: It is most natural 
that a person destitude of male issue, 
should desire to give a grandson by dau- 
ghter the position of male issue, The 
appointed daughter’s son is not regarded 
by Manu as a secondary son, but is 
deemed by him as a kind of real son, This 
form of adoption appears. to prevail in 
the North Western Provinces, and nei- 
ghbouring district, The Talukdars of 
Oudh submitted a petition to Govern- 
ment for recognising the appointed dau- 
ghter’s son; and accordingly in the Oudh 
Estates Act “son of a daughter treated 
in all respects as one’s. own son” is de- 
clared to be heir, in default of male issue, 
This sort of affiliation appears to be most 
desirable and perfectly consistent with 
Hindu feelings and sentiments; there is 
no reason why if should not be held 
valid, when actually made by a Hindu, 
The Dattaka-Mimansa appears to have 
been written on purpose fo invalidate 
the affiliation of a daughter’s son, for 
fhe benefit of agnate relations”, 

92. We do not think that the above 
passage in any way supports the case of 
the appellants, The author of the above 
book appears to make a special plea for 
reintroducing the institution of putrika 
putra, He does not refer to any prevail- 
ing practice of affiliation of a putrika 
putra in accordance with Hindu Sastras,' 
The reference fo the passing of the Oudh 
Estates Act instead of supporting the case 
of the appellants weakens it, We have 
dealt with this point in detail while deal- 
ing with the case of Lal Tribhawan Nath 
Singh (AIR 1918 Oudh 225) (supra). Sir 
E. J, Trevelyan also does not approve of 
this statement of Golapchandra Sarkar 
Sastri, 


93. Jogendra Chuder Ghose in his book 
entitled ‘The Principles of Hindu Law" 
(1903 Edition) observes af pages 7-783 


“It remains to record the changes in 
the Hindu Law brought about by the in- 
genuity of the Judges and Lawyers of 
our modern Courts. The position of the 
son, grandson,. and great grandson re= 
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mains unchanged, The Putrika and the 
Putrika Putra are not recognised in 
spite of all the Rishis and all the Com- 
mentators, The daughter takes after 
the widow according to the text of 
- Yajnavalkya, but she is given a life in- 
terest against all authority, and for rea- 
sons invented by the Bengal Lawyers, 
The daughter’s sons come next, and they 
are declared to take per capita against 
all the Rishis and all the Commentators 
who have dealt with that question”, 


$4, From the above passage it is clear 
that the institutions of putrika and 
putrika putra have become obsolete. Buf 
the tirade against Bengal lawyers is 
uncharitable. They are not responsible 
for the change, In fact it is Hindu 
society which brought about such a 
change, We shall presently deal with the 
reasons which were responsible for such 
.a change, 


$5. In the course of arguments learn- 
ed counsel for the appellants strongly 
contended that there wás no justification 
to deny the right fo a Hindu to take a 
son in the putrika putra form when it 
had been sanctioned by Yajnavalkya in 
his Smriti and by Vijnanesvara in his 
Commentary, the Mitakshara, It was 
contended that merely because there 
were no instances where the said prac- 
tice was followed in the immediate past, 
it could not be held that if had ceased 
to be a part of Hindu Law, It is seen 
from the several texts of commentaries 
_ extracted in the course of this Judgment 
that the practice of taking a son in 
putrika-putra form had becomes obsolete 
in modern times and there are good rea- 
sons in support of that view. Before 
dealing with such reasons, we should 
keep in our view one of the statements 
of Vrihaspati which says thus t=» 
eran cfa aga 
ora foes ara 
(Even if a rule is propounded by the 
Smritis, it should not be practised if it 
is rejected by the people or is opposed 
to their will.) A rule of interpretation 
lays down that if there is a clear usaga 
to the contrary, the Shastra has to yield, 


(areata setii). If there is 
divergence of opinion amongst the 
Smritis, a Judge should consult the pre- 
vailing practice among the people while 


deciding a case, ( "4 FPR Feary 


erated: ) There is another injunction of 
Vrihaspati which is very salutary ı 
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kad aream | 

aada fg fata N 

afiada faar | 

ada: sarad |] 


(The decision (in a case) should not ba 
given by merely relying on the Sastras, 
for in the case of a decision devoid of 
teasoning loss of dharma results), 

96. We shall now examine the reason 
for the abandonment of the practice of 
appointing a daughter to raise a son by 
the Hindu Society. Originally according 
to a vedic text cited by Lakshmidhara, a 
daughter was like a son, and a daughter’s 
son was like a son’s son, 


(sen gasen @ ota: Aifa: eer: ) 
Manu prescribed that he who had no 
son might make his daughter in the fol- 


-lowing manner an appointed daughter 
.(putrika) saying to her 


husband ‘The 
(male) child born of her, shall perform 
my funeral rites’ 


agsia faferar 


$7. According to Manu "A son is even 
as one’s self, daughter is equal to a son, 
how can another (heir) take the estate, 
while (such daughter who is) one’s self, 
fives, The daughter's son shall take tha 
whole estate of his maternal grand father 
who leaves no male issue, Between a 
son and the son of a daughter, there is 
no difference according to law, But if, 
after a daughter has been appointed, a 
son be born (to her father) the division 
{of the inheritance) must in that (case) 
be equal, for there is no right of primo- 
geniture for a woman”, Apastamba de- 
clared ‘The daughter may take the in- 
heritance of a sonless man’, Yajnavalkya 
said “The son of a putrika is equal to him 
(the son}, Narada stated ‘in failure of 
a son, the daughter succeeds because she 
continues the lineage just like a son’, 

98. From the above texts, it is obvious 
that in ancient times, the daughter and 
the daughter’s son were given preferenca 
over even the widow of a person in the 
matter of succession, It is said that an=- 
cient commentators like Medhathithi and 
Haradatta had declared that the widow 
was no heir and notwithstanding some, 
texts in her favour, her right was not 
fully recognised till Yajnavalkya stated 
that the widow would succeed to the 
estate of a sonless person, In Yajnava- 
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likya Smrit:, the order of succession to 4 
‘male was indicated in the following 
order: (1) son, grandson, great grand- 
son (2) putrika putra (3) other subsidiary 
or secondary sons, (4) widow and (5) 
daughter. After daughter, it was not ex- 
pressly stated that daughter’s son would 
succeed, but the parents were shown as 


the successors, Vijnanesvara, however, 
interpreted the word ‘4 (cha), which 
meant ‘also’ in © ‘gawda’ (Duhita- 


raschaiva) in the text of Yajnavalkya 
laying down the compact series of heirs 
as referring to daughter's son, The 
relevant text of Yajnavalkya has been 
quoted above. Vijnanesvara interpreted 
the word ‘cha’ (a) referred to above as 
follows :— 


-q wearafe ma Aga sama rag fa- 
aya daana afeat sanaa: | qirg 
eara drat Afgast var” sR) 
maa agar ataa arfa a aaa 
aaar ad AA araga, frog 

. Raafafa | 
(By the import of the particle ‘aise’, 

the daughter’s son succeeds to the estate 
on failure of daughters. Thus Vishnu 


says “If a man leaves neither son, nor 
son’s son, nor (wife, nor female) issue, 


the daughter’s son shall take his wealth, - 


For in regard to the obsequies of the 
ancestors, daughter’s sons are considered 
ds son’s sons. Manu likewise declares 
‘By that male child, whom a daughter 
whether formally appointed or not shall 
produce ‘from a husband of an equal 
class, the maternal grandfather becomes 
the grandsire of a son’s son: let that son 
give the funeral oblation and possess 
the inheritance’, It may be noticed that 
but for the above interpretation of the 
word ‘cha’ (4) a daughter’s son would 
have come in as an heir after all agnates 
(7tast:) as the daughter’s son is only 
a cognate (Bandhu). As a result of the 
above interpretation, the daughter’s son 
was promoted in rank next only to his 
maternal grand-mother and his mother 
whose interest in the estate was only 4 
limited one, Viewed from this situation, 
the reason for abandoning the practice 
of appointing a daughter as putrika and 
treating her son as  putrika putra be- 
comes clear, When a person had two or 
more daughters, the appointment of one 
of them would give her primacy over 
the wife and the other daughters (not 
so appointed) and her .son (appointed 
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daughter’s son) would succeed to the 
exclusion of the wife and other daughters 
and their sons and also to the exclusion 
of his own uterine brothers (i. e. the 
other sons of the appointed daughter). 
Whereas in the case of plurality of sons 
all sons would succeed equally, in the 
case of appointment of a daughter, 
other daughters and their sons along- 
with the wife would get excluded. It is 
probably to prevent this kind of inequa- 
lity which would arise among the dau- 
ghters and daughter’s sons, the practice 
of appointing a single daughter as a 
putrika to raise an issue must have been 
abandoned when people were | satisfied 
that their religious feelings were satisfied 
by the statement of Manu that all sons 
of daughters whether appointed or not 
had the right to offer oblations and their 
filial yearnings were satisfied by the pro- 
motion of the daughter’s sons in the 
order of succession next only to the son 
as the wife and daughters had been in- 
terposed only as limited holders. 


$8. In Ghanta’ China Ramasubbayya 
v. Moparthi Chanchuramayya (AIR 1947 
PC 124) (supra) the Privy Council after 
quoting with approval a passage in D, F. 
Mulla’s Book on Hindu Law (P. 40, 9th 
Edition) where it had been stated that 
although the practice of appointing 
daughter to raise up issue had become 
obsolete, the daughter’s son continued to 
occupy the place that was assigned to 
him in the order of inheritance observed 
thus: É . 

“The daughters son owes much to 
Vignaneshwara for his place in the 
scheme of the law of inheritance for, in 
the subjoined important text of Yajana- 
valkya, which forms the entire basis of 
the Mitakshara law of succession the 
daughter’s son is not expressly mention~ 
ed. “The wife, and the daughters also, 
both parents, brothers likewise and their 
sons, cognates, a pupil and a fellow stu- 
dent: on failure of the first among these, 
the next in order is indeed heir to the 
estate of one, who departed for heaven 
leaving no male issue. This rule ex- 
tends to all persons and classes, “Cole- 
brook, Mit, Ch. ii s. 1, v. 2. By inter- 
preting the particle “also” in the above 
text, Vignaneshwara gave the daughter’s 
son a place in the law of inheritance, 
“By the import of particle ‘also’ (sects, 
1 and 2) the daughter’s son succeeds 
to the estate on failure of daughters, 
Thus Vishnu says ‘if a male leaves neither 
son, nor son’s son nor (wife nor female} 
issue the daughter’s. son : shall. -take his 
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wealth for in regard to obsequies 
daughter’s sons are considered as son’s 
EONS. nesese sone 1 Colebrook, Mit, Ch. ii, 
s. 2, v. 6. It is interesting to note the 
remark of Mandlik:on the above inter- 
pretation by Vignaneshwara. He says: 
“After the word daughter’s son in the 
above text occurs the particle (Chaiva) 
‘also’, to give some sense to which Vi- 
gnaneshwara introduces here, the dau- 
ghter’s son in conformity with a text of 


Vishnu, ‘the- wealth of him’ who has 
neither sons nor grandsons goes to 
daughter’s son, for............ >» Compare 


Manu ch. IX; v, 136. (Mandlik’s transla- 
tion, p. 221) By the above ingenious ex- 
position, the famous compiler of the Mi= 
takshara shaped the law into conformity 


with the needs of the day without ap- ` 


pearing to make any change -and thus 
gave the daughter’s son his present place 
fn the law of inheritance”. 


100.. Dr. Nares Chandra Sen Gupta in 
his Tagore Law Lectures 1950 on ‘Evolu- 
tion of Ancient Indian Law’ also subscri- 
bes to the view that the institutions of 
putrika and putrika putra had become 
obsolete several centuries ago and ob- 
serves at pages 146-148 thus :— 

. “In later Smritis, the Putrika has lost 
all her importance, For already the 
. daughter as such is mentioned by them 
as heir, irrespective of her being a 
Putrika, after the sons and the widow, 
Manu too, while he begins by giving the 
formula by which a girl could be made 
a Putrika, in the immediately following 
slokas, says that a daughter and a 
daughter’s son as such inherit to a son- 
Yess person, In Yajnavalkya the Putrika 
is barely mentioned, but the inheritance 
of the daughter after the widow is well 
settled, 

Obsolescence of Putrika 

Now if a daughter and her son inherit 
as such and if every daughter’s son, and 
not merely the Putrika’s son inherits and, 
as in Baudhayana, offers oblations to the 
maternal grand father as such, all pra- 
ctical utility of Putrika disappears and 
the institution naturally ceases to 
exist. 

The obsolescence of this custom in the 
time of Manu and Vishnu anå others 
appears from the absence of further de- 
tails about this institution in any of these 
Smritis. 

Manu, indeed, true to its character as 
an encyclopedié digest of all texts 
gives us several texts relating to . the 


Putrika, which belong to different strata . 
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of the history of law. It is singular, howe 
ever, that in his enumeration of the 
twelve kinds of secondary sons (IX, 159, 

160) he omits any reference to the 
Putrika or her son. In another place 
(IX, 123 et seq.) however he deals with 
the Putrika’s son, but his treatment of 
the subject is mixed up with that of the 
daughter’s son generally, As already 
pointed out, he lays down the law that 
a Putrika is made by a contract at the 
time of marriage (IX, 127), but, imme- 
diately after that, he follows with a text 
laying down that a daughter’s son as 
such inherits to a sonless person and 
offers pindas both to the father and the 
maternal grand father (IX 132). This 
he emphasizes by saying that the son’s 
son and the daughter’s son (not Putrika’s 
son alone) are equal in all respects (IX, 

133, 136, 139). In IX, 140 he lays down 
the order in which the putrika’s son 
offers pindas to his maternal ancestors, 

while in IX; 135 he- says that on’ the 
Putrika "dying sonless, her husband in- 
herits to her, thus indicating that a true 
husband wife relation for spiritual and 
legal purposes now exists between her 
and her husband. If we remember that- 
the present text of the Manusamhita was 
essentially a compilation of all the texts 
oflaw which were current at the date of 
compilation in the name of Manu and 
that accordingly many texts are incor~ 
porated in it which had long become 
obsolete at that date, we shall be able to - 
assess these texts at their proper value, 

It will then be seen that these texts, so 
far as the Putrika’s son goes, do not lay 
down anything which was not already 
laid down by Gautama, Vasistha and 
Baudhayana, The other texts, however, 

which give to the son of the daughter 
“akrita va krita va’pi” “whether appoint- 
ed or not” the same status as a Putrika’s 
son, belong to later stratum already in- 
dicated in Visnu. These texts practical- 
ly nullify the provisions about Putrika- 
putra who had evidently ceased to be an 
institution of any practical utility, 
so much so that he finds no place in 
Manu’s enumeration of the twelve secon- 
dary sons. Later Smritis, beyond oc- 
easionally mentioning the Putrikaputra 
among the twelve kinds of sons do not 
speak of them at all, 

The seal upon the obsolescence of the 
putrika along with the various other 
kinds of secondary sons, except the Dat- 
taka, was set by the text of the Aditya- 
purana which gives an index expur- 


gatorious of laws forbidden in the Kali. . 
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Age and mentions among others the re- 
cognition of sons other than Aurasa and 
Dattaka, This text, as the Smritichandrika, 
Parasara Madhava and others observe, 
makes the institution of Putrika void in 
the Kali Age. From the historical point 
of view we can only look upon this as 
a record of the contemporary fact, that 
this practice had gone out of vogue”, 


101. We are broadly in agreement 
with the following passage occurring in 
Mayne’s Hindu Law (1953 Edition) at 
pages 181-182, which while dealing with 
the reason for putrika putra losing im~ 
portance and the emergence of the adopt- 
ed son as the only other son recognised 
by modern law states: 


“Apart from the exceptional kshetraja 
son, the prominence of the putrikaputra 
or the son of an appointed daughter is 
an indication of the prevailing usage 
which was all in his favour, His equa- 
lity in status with the aurasa son both 
for spiritual and temporal purposes was 
established from the earliest times and 
he had to offer pindas both to his father 
and to his maternal grandfather and he 
took the estate of his own father if he 
left no other son. In many respects 
therefore, he was like the son of two 
fathers and it must have been increas= 
ingly felt that his father should not be 
deprived of the continuance of his own 
line. The son of the appointed daughter, 
in offering pindas to his mother, had to 
recite the gotra of his maternal grand- 
father, as in the putrikakarana marriage 
the gift of the girl was not complete, 
For religious purposes, this anomalous 
position of a son of two fathers must 
have been found to be unsatisfactory and, 
as a consequence, there was the repeat- 
ed injunction not to marry  brotherless 
maidens, which would make it difficult 
to secure suitable bridegrooms if the in- 
stitution of putrikaputra owas insisted 
upon. There was also the injustice to 
his uterine brothers who were excluded 
by their appointed brother from the en- 
joyment of their maternal grandfather’s 
property. Besides, the daughters other 
than the appointed daughter appear to 
have come into their own by the time 
of the Arthasastra of Kautilya. This 
must have led to the gradual recognition 
as heirs to the maternal grandfather of 
sons of daughters without any appoint~ 
ment, while at the same time the putrika- 
putra’s duty to offer pinda to the mater- 
nal ancestors was imposed also on the 
daughter’s son, But as the daughter’s 
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son was only a bhinnagotra sapinda, it 
became necessary that an adoption of a 
son should be made whenever a con- 
tinuation of the direct line was desired 
either for spiritual or temporal purposes, 
All these reasons must have powerfully 
operated to bring the adopted son into a 
new prominence, Accordingly, Manu 
provided for the identity of the adopted 
son with the family into which he was 


adopted”, 


102. Now that the practice of appoint- 
ment of a daughter as putrika has be- 
come obsolete, all daughters and their 
sons stand in the same position, This 
perhaps is the reason as to why such pra- 
ctice was given up, 


103. It was in the alternative con- 
tended that when once it was established 
that at the time of the ancient Smritis, 
a Hindu had the right to appoint a 
daughter for the purpose or raising a 
son for him that right would continue to 
be in existence until it was taken away 

a competent legislature — a law mak- 
ing body as we understand today, It is 
also argued that the theory of a practica 
once recognized by law becoming obsoleta 
unknown, In support of the above 
submission, strong reliance was placed 
on the decision of the High Court of 
Madras in Pudiava Nadar v, Pavanasa 
Nadar, ILR 45 Mad 9493 (AIR 1923 Mad 
215). In that case, the question before 
the High Court was whether the rule of 
Hindu law which excluded a congenitally 
blind person from inheritance had be= 
come obsolete or not, The case was re- 
ferred to a Full Bench as there was an 
earlier ruling of that Court in Surayya 
v. Subbamma, ILR 43 Mad 4: (AIR 1920 
Mad 361), which had taken the view that 
the said rule had become obsolete and 
doubts had been entertained about 
the correctness of that view. In Suray- 
ya’s case (supra) Sadasiva Ayyar, J. ob- 
served: “I need not say that a rule be- 
comes obsolete when the reason of 
the rule disappears through change of 
circumstances and environments in the 
society which was governed by that rule”, 
While Napier, J. who agreed with him 
said that owing to improved methods of 
education there was no reason why such 
a disqualification should still continue 
and that it was open to the Court to en- 
unciate that rule by declaring it to be 


obsolete, Schwabe, C, J., who presided 
over the Full Bench which decided 
Pudiava Nadar's case (supra] after 
observing 1 
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“The next question is whether, as- 
suming a blind man’s exclusion to have 
been the law at the date of the Mitak« 
shara, it has since become obsolete. This 
in my judgment, is a question of fact. A 
law does not cease to be operative be- 
cause it is out of keeping with the times, 
A law does not become obsolete because 
it is an anachronism or because it is an- 
tiquated or because the reason why it 
originally became the law would be no 
reason for the introduction of such a 
law at the present time”, 
proceeded to state 


“In considering whether the custom 
has become obsolete in the sense of its 
having ceased to exist, the fact that it 
is an anachronism may be a proper 
matter to be taken into consideration, if 
there were evidence both ways, in 
weighing that evidence but otherwise it 
is of no importance. In this ease, in my 
fudgment, the evidence is all in favour 
of the custom having continued. There 
is no oral evidence before the Court and 
no statement of any text writer or any 
judgment to which our attention has 
been called that this custom has become 
obsolete in the sense of its having been 
discontinued”, 

104. Oldfield, J, agreed with the Chief 
Justice, Coutts Trotter, J., the third 
Judge delivered a separate but concur- 
ring judgment in which he observed thus: 

“To my mind, before allowing a man- 
date such as I conceive this to be, to be 
disregarded, it must either be proved by 
evidence to be actually disregarded in 
practice at the present time and as I 


have already said there is no such evi~ . 


dence in this case or it must be shown 
by an examination of the smritis and 
commentaries to have been obsolete at 
the time they were written, and that the 
authors thereof merely repeated parrot 
like the words of Manu and the Mitake 
shara as a maxim dignified by antiquity 
but not corresponding to the practice 
obtaining at the time either of the Mita- 
kshara or their own compilations, If it 
could be shown that commentators 
earlier than the Mitakshara had used 
language meaning or implying that the 
rule in this respect was obsolete, that 
might be a legitimate ground for the 
conclusion that the Mitakshara was 
merely repeating the words of Manu 
without inquiring whether the rule sur- 
vived in force when the Mitakshara was 
written. If a commentator later than the 


Mitakshara used similar language, that 
might lead to a legitimate inference that, 
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though in force at the date of the Mit- 
akshara, the rule had subsequently be- 
come obsolete,” 


105. Ultimately the Full Bench held 
that the rule which excluded a congeni- 
tally blind person from inheritance had 
not been shown to have become obsolete 
and that in the twentieth century any 
amendment to that rule could only be 
done by a legislature, It is stated that 
the ratio of this decision has been dis- 
sented from in two subsequent decisions 
of the Madras High Court in Amritam- 
mal v. Valli Mayil Ammal ILR (1942) 
Mad 807: (AIR 1942 Mad 693) (FB) and 
in Kesava v. Govindan ILR (1946) Mad 
452: (AIR 1946 Mad 287) (FB). We are 
not concerned with the said subsequent 
opinons, But the fact remains that both 
Schwabe, C. J. and Coutts Trotter, J., 
who decided the Pudiava Nadar’s case 
(ATR 1923 Mad 215) (supra) did not state 
that a rule of Hindu law could not be- 
come unenforceable on the ground that 
it had become obsolete, 


106. The rule of desuetude or obsoles 
cence has been applied by this Court 
while interpreting Hindu Law texts, In 
Shiromani v. Hem Kumar (1968) 3 SCR 
639: (AIR 1968 SC 1299) one of the ques- 
tions which arose for consideration was 
whether the practice of allowing a larger 
share of property to the eldest son which 
was known as ‘Jethansh’ or ‘Jestbhagam’” 
had become obsolete and therefore un- 
enforceable, The claim of a party to such 
larger share was negatived by this Court 
by applying the principle that the rule 
though founded in the Sastras had be- 
come obsolete. In doing so, this Court 
relied on a passage in the Mitakshara, 
which when rendered into English read 
thus ;— 


“Unequal division though found in tha 
Sastras (e.g. Manu IX, 105, 112, 116, 117, 
Yaj, I, 114) should not be practised be- 
cause it has come to be condemned by 
(or has become hateful to) the people, 
since there is the prohibition (in Yaj. L 
156) that an action, though prescribed in 
the Sastras, should not be perform< 
ed when if has come to be con~ 
demned by the people, since such 
an action does not Jead to the at- 
tainment of Heaven, For example, 
though Yaj. I, 109 prescribes the offering 
of a big ox or a goat to a learned brah- 
mana guest, it is nof now practised be- 
cause people have come to hate it; or 
just as, although there is a Vedic text 
laying down the sacrificing of a cow, ‘one 
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should sacrifice a barren cow called anu- 
bandhya for Mitra and Varuna’, still it 
is not done because people condemn it. 
And it has been said “just as the practice 
of niyoga or the killing of. the anu- 
bandhya cow is not now in vogue, so 
also division after giving a special share 
{to the eldest son) does not now exist”. 


107. There is another instance where 
an ancient rule regarding a form of mar- 
riage has been held to have become ob- 
solete by courts. Gandharva form of 
marriage had been permitted and recog- 
‘ mised in ancient times. Apart from Manu 
and some other Smritis recognising it, 
we have the following sloka in Kalidasa’s 
Abhijnana~ Sakuntalam :— 


mago Fras 
agd wate aera: | 
yaa feof: 
frafaanfaafeaan: |] 


(Many daughters of royal sages are 
heard to have been married by the cere- 
mony called Gandharva, and (even) their 
fathers have approved them). 

108. But in Bhaoni v. Maharaj Singh 
(1881) ILR 3 All 738 and Lalit Mohan v. 
Shyamapada Das AIR 1952 Cal 771 it 
was held that the Gandharva form of 
marriage could not be recognized as valid 
marriage as it had become obsolete. 


109. While interpreting the ancient 
texts of Smritis and Commentaries on 
Hindu: Dharmasastra, we should bear in 
mind the dynamic role played by learn- 
ed commentators who were like Roman 
Juris Consults, The commentators tried 
to interpret the texts so as to bring them 
in conformity with the prevailing condi- 
tions in the contemporary society. That 
‘such was the role of a commentator is 
clear even from the Mitakshara itself at 
Jeast in two places first, on the point of 
allotment of a larger share at a parti- 
tion to the eldest son which is discussed 
above and secondly on the question of 
right of inheritance of all agnates. The 
second point is elucidated by the Privy 
Council in the following passage in 
Atmaram Abhimanji v. Bajirao Janrao 
62 Ind App 139 at p. 143: (AIR 1935 PC 
57): 


“It was, however, recognized in course 
of time that the rule enunciated in the 
ancient texts, giving the right of inherit- 
ance to all agnates, however remote, and 
placing the cognates after them, was not 
ir. conformity with the feelings of the 
people; and Vijnaneswara, when writing 
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his commentary -.Mitakshara on the 
Smriti `of Yajnavalkya, probably found 
that a usage had grown up restricting 
the samanodaka relationship to the four- 
teenth degree. He accordingly refrained 
from endosing the all embracing rule of 
Yajnavalkya, and while mentioning it in 
the verse dealing with the subject, h 
gave prominence to the restricted scope 
of the word, and supported it by citing 
Vrihad Manu. It must be remembered 
that the commentators, while professing 
to interpret the law as laid down in the 
Smritis, introduced changes in order to 
bring it into harmony with the usage fol- 
lowed by the people governed by the 
law; and that it is the opinion of the 
commentators which prevails in the pro- 
vinces where their authority is recogniz- 
ed. As observed by this Board in Collec- 
tor of Madura v. Moottoo Ramalanga 
Sathupathy (1868) 12 Moo Ind App 397, 
436, the duty of a judge “is not so much 
to inquire whether a disputed doctrine is 
fairly deducible from the earliest auth- 
orities as to ascertain whether it has 
been received by the particular school 
which governs the district with which 
he has to deal, and has there been sanc- 
tioned by usage. For under the Hindoo 
system of law, clear proof of usage will 
outweigh the written text of the law.” 
Indeed, the Mitakshara “subordinates in 
more than one place the language of 
texts to custom and approved usage”: 
Bhyah Ram Singh v. Bhyan Uqur Singh 
(1870) 13 Moo Ind App 373, 390. It is, 
therefore, clear that in the event of a 
conflict between the ancient text writers 
and the commentators, the opinion of the 
latter must be accepted.” 


110. The importance of the role of 
the commentators is explained by P. B. 
Gajendragadkar, J. (as he then was) in 
his article entitled ‘The Historical back- 
ground. and Theoretic basis of Hindu 
Law’ in the ‘Cultural Heritage of India’ 
(Vol. II) at page 427 published by the 
Ramakrishna Mission Institute of Cultura 
thus :— £ 


“In due course of time, when the dis- 
tance between the letter of the Smritis 
and the prevailing customs threatened to 
get wider, commentators appeared on the 
scene, and by adopting ingenious inter- 
pretations of the same ancient texts, 
they achieved the laudable object of 
bringing the provisions of the law into 
line with popular usages and customs, 
The part played by Vijnanesvara in ‘this 
connection deserves special mention. The 
fiction of interpretation is seen in the 


‘Nevertheless, 
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three systems of jurisprudence known to 
us, the Roman, the English, and the 
Hindu system. But as Mr. Sankarrama 
Sastri points out, there is an interesting 
distinction among the three systems on 
this point, Whereas the authority of the 
English case law is derived from the 
Bench, that of the Roman Responsa Pru- 
dentium and the Sanskrit commentary is 
derived from the Bar. While in England 
the development of law is left entirely 
to the exigencies of disputes actually 
arising for adjudication, in India and at 
Rome, it was possible for the jurist to 
evolve an homogeneous body of laws 
without reference to actually contested 
eases. In this connection, it may be 
interesting to refer to the observations 
of Bentham that a legal fiction is a wil- 
ful falsehood having for its object the 
stealing of legislative power by and for 
hands which could not and durst not 
openly claim it, and but for the delusion 
thus produced could not exercise it. 
the legal fiction of inter- 
pretation has played a very progressive 
part in the development of Hindu law. It 
is because this process was arrested dur- 
ing the British rule in this country that 
Hindu law came to be fossilized as 
judges relied mainly on the commenta- 
tors without taking into account the 
changing customs and usages in the 
Hindu community.” 


111. It. was next contended by the 
learned counsel for the appellants that 
the rule against the appointment of a 
daughter by a Hindu to beget an issue 
for himself in Kali age enunciated by 
Saunaka and others should be treated as 
only directory and if any person appoint- 
ed a daughter for that purpose in contra- 
vention of that rule still her son would 
become putrika putra of the person so 
appointing, with all the privileges of a 
putrika putra. In support of the above 
contention, reliance was placed on the 
decision of the Privy Council in Balusu 
Gurulingaswami v. Balusu Ramalakshm- 
amma (1899) 26 Ind App 113 in which it 
had been held that the adoption of an 
only son though prohibited, having taken 
piace in fact was not null and void un- 
der Hindu law. In that case, the Privy 
Council was faced with divergent 
opinions of the Indian High Courts on 
the interpretation of the relevant texts 
and was also probably moved by the 
creation of a number of titles which had 
been done on the basis of the opinions 
ef some High Courts which had taken 
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the view that the textual prohibition was 
only directory and noi mandatory by ap- 
plying a rule of interpretation expounded 
by Jaimini, the author of ‘Purva Mim- 
ansa’ that all texts, supported by the as- 
signing of a reason were to be deemed 
not as vidhi but as arthavada or recom- 
mendatory. The Privy Council had to re- 
concile in that case a number of incon- 
sistent commentaries and judicial deci- 
sions, Ultimately it upheld the adoption 
with the following observations which 
were made with a lot of reservation :— 

“But what says authority? Private 
commentators are at variance with one 
another; judicial tribunals are at vari- 
ance with one another; and it has come 
to this, that in one of the five great divi- 
sions of India the practice is established 
as a legal custom, and of the four High 
Courts which preside over the other four 
great divisions, two adopt one of the con- 
structions and two the other. So far as 
mere official authority goes there is as 
much in favour of the law of free choice 
as of the law of restriction. The final 
judicial authority rests with the Queen 
in Council, In advising Her Majesty their 
Lordships have to weigh the several 
judicial utterances. They find three lead- 
ing ones in favour of the restrictive con- 
struction. The earliest of them (in Ben- 
gal, 1868) is grounded on a palpably un- 
sound principle, and loses its weight. The 
second in time (Bombay, 1875) is ground- 
ed in part on the first, and to that ex- 
tent shares its infirmity, and in part on 
misleading. So that it, too, loses its 
weight. The third (Bengal, 1878) is 
grounded partly on the first, and to that 
extent shares its infirmity; but it rests in 
great measure on more solid ground, 
namely, an examination of commentators 
and of decided cases. It fails, however, 
to meet the difficulty of distinguishing 
between the injunction not to adopt an 
only son and other prohibitive injunc- 
tions concerning adoptions which are re- 
ceived as only recommendatory; the only 
discoverable grounds of distinction being 
the texts of the Mitakshara, which are 
misleading, and the greater amount of 
religious peril incurred by parting with 
an only son, which is a very uncertain 
and unsafe subject of comparison. The 
judicial reasoning, then, in favour of the 
restrictive construction is far from con- 
vincing. That the earliest Madras deci- 
sion rested in part on a misapprehension 
of previous authority has been pointed 
out; and the Madras reports do not sup- 
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ply any close examination of the old 
texts, or any additional strength to tha 
reasoning on them. The Allahabad Courts 
have bestowed the greatest care on tha 
examination of those texts, and the main 
lines of their arguments, not necessarily 
all the byways of them, command their 
Lordships’ assent. Upon their own exa- 
mination of the Smritis, their Lordships 
find them by no means equally balanced 
between the two constructions, but with 
a decided preponderance in favour of 
that which treats the disputed injunc- 
tions as only monitory and as leaving 
individual freedom of choice. They find 
themselves able to say with as much 
confidence as inconsistent with the con- 
sciousness that able and learned men 
think otherwise, that the High Courts of 
Allahabad and Madras have rightly 
interpreted the law and rightly decided 
the case under appeal,” 


Proceeding further, the Privy Council 
observed : 


“A Court of Justice, which only de- 
clares the law and does not make if, 
cannot, as the Legislature can, declare if 
with a reservation of titles acquired un- 
der different view of it. But their Lord- 
ships are placed in the position of being 
forced to differ with one set of Courts or 
the other, And so far as the fear of dis- 
turbance can affect the question, if if 
can rightly affect it at all, it inclines in 
favour of the law which gives freedom 
of choice. People may be disturbed af 
finding themselves deprived of a power 
which they believed themselves to pos- 
sess and may want to use. But they can 
hardly be disturbed at being told that 
they possess a power which they did not 
suspect and need not exercise unless 
they choose, And so with titles. If thesa 
appeals were allowed, every adoption 
made in the North West Provinces and 
in Madras under the views of the 
law as there laid down may be invali- 
dated, and those cases must be numer- 
ous, Whereas, in Bengal and Bombay the 
law now pronounced will only tend to 
invalidate those titles which have been 
acquired by the setting aside of complet- 
ed adoptions of only sons, and such cases 
are probably very few. Whether they 
demand statutory protection is a matter 
for the Legislature, and not for their 
Lordships to consider, It is a matter of 
some satisfaction to their Lordships that 
their interpretation of the law results in 
that course which causes the least 
amount of disturbance”, 
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112. In these appeals we are not faced 
with the situation with which the Privy 
Council was confronted. No judicial deci- 
sion of any court where a title had been 
upheld on the basis of putrika putra 
form of adoption has been brought to 
our notice, If really such a practice was 
prevailing in recent centuries, persons 
with only daughters and no sons be- 
ing not uncommon there should hava 
arisen a number of cases, We may re- 
member that the Privy Council while 
deciding the čase of Thakoor Jeebnath 
Singh (1875) 2 Ind App 163) (supra) ob- 
served that it was not necessary to de- 
cide the validity of the practice of ap- 
pointment of a daughter to raise an 
issue ‘although there certainly does not 
appear to have arisen in modern times 
any instance in the courts where this 
custom has been considered’, The only 
case where such a title was set up but 
not established was the case of Lal Tri- 
bhawan Nath Singh (AIR 1918 Oudh 225) 
(supra) which has been dealt with sepa~ 
rately by us. Moreover we are not con- 
cerned in this case with the eligibility of 
a person being taken in adoption but the 
existence of the very institution of 
putrika putra itself When we have the 
predominant opinion of commentators 
supporting its non-existence in the last 
few centuries extending to a period prior 
to the life time of Raja Dhrub Singh and 
there are good reasons for the Hindu 
society abandoning it, would be in- 
appropriate to resurrect the said practice 
by placing reliance on the above argu~ 
ment of the learned counsel, which in 
the circumstances appears to be highly 
tenuous, . 


113. At this stage, it should be stated 
that the High Court after considering in 
detail the evidence on record came to 
the conclusion that the family of Raja 
Dhrub Singh was governed by the 
Benaras School of Hindu Law and not by 
the Mithila School: See para 64 of the 
judgment of G. N. Prasad, J. and paras 
229 and 230 of Madan Mohan Prasad, J. 
No ground was made out by the learned 
counsel for the appellants in these ap- 
peals to take a different view. We held 
that the family of Raja Dhrub Singh 
was governed by the Benares School of 
Hindu Law and there is no occasion to 
apply principles of the Mithila School of 
Hindu Law to the present case, 


114. The question whether the family 
was governed by the Benares School or 
by the Mithila School became relevant 
before the High Court as an attempt was 
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made by the appellants herein relying on 
some commentaries which were consider- 


ed as having local application to show. 


that the practice of appointment of a 
daughter to raise an issue was in vogue 
amongst those governed by the Mithila 
School. The said commentaries on which 
reliance was placed by the appellants 
have been dealt with in detail by Madan 
Mohan Prasad, J. in paragraphs 204 to 
215 of his judgment. Summarising hiş 
views on them, Madan Mohan Prasad, J. 
observed at paragraphs 214 and 215 of 
his judgment thus: 


“214, It will thus appear that of all 
the other writers of Mithila School men- 
tioned earlier, Pandit Amarit Nath Jha is 
the only one who has unequivocally said 
that during the Kali age those four kinds 
of sons, viz. Aurasa, Dattaka, Kritrim 
and Putrika putra, can be made and re- 
cognised, It will, however, appear that 
he has taken no note of Saunaka and 
Adityapuran, Even though he has refer- 
red to Nanda Pandit and discarded the 
Kshetraj on account of the interpretation 
by Nanda Pandit, he has not referred to 
the prohibition of Saunaka and the ac- 
ceptance thereof by Nanda Pandit and 
naturally, therefore he has given no 
reasons for differing with Nanda Pandit 
and the several other commentators who 
have been discussed earlier and who ac- 
cepted the prohibition of Saunaka so as 
to include the Putrika Putra, 


215. The learned author of this book 
is a product of the 19th century. Whe- 
ther the custom of Putrika Putra obtains 
in Mithila is a question which cannot be 
answered merely on the basis of the pre- 
cept of this writer that even during the 
Kali age such sons should be made. It 
may be recalled that the Privy Council 
in the case of Thakur Jeebnath said that 
for more than a century not a single case 
of adoption in the form of Putrika Putra 
was brought to their: Lordships’ notice, 
Barring the few cases of Narsing Narain, 
Thakur Jeebnath and Babui Rita Kuer 
no other case .was brought to our notice 
even today where the custom of Putrika 
Putra had been alleged or decided. Be 
that as it may, nobody has claimed any 
authority for Pandit Amrit Nath Jha, ex- 
cept with respect to the Mithila School. 
His authority will, therefore, lend sup- 
port, if at all, to the case of the plaintiffs 
of Title Suit No. 25 of 1958, only if they 
are able to establish that the Bettiah Raj 
family was governed by the Mithila 
School of Hindu Law. I may state here 
that the conclusion which I have arriv- 
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ed at on this question is that the evi- 
dence in this case does not prove that 
the aforesaid family was governed by 
the Mithila School; on the other hand it 
is clear that it was governed by the 
Benaras School of Hindu Law and in 
view of that the authority of Pandit 
Amrit Nath Jha is of no avail to the 
plaintiffs.” 


115. We are generally in agreement with 
his views and we add that the material 
placed before us is not sufficient to hold 
that the institution of putrika putra was 
in vogue during the relevant time even 
amongst persons governed by the Mithila 
School. On a consideration of the entire 
matter, we hold that throughout India 
including the area governed by the 
Mithila School, the practice of appoint- 
ing a daughter to raise an issue (putrika 
putra) had become obsolete by the time 
Raja Dhrub Singh was alleged to have] 
taken Raja Jugal Kishore Singh as 
putrika putra. We, however, do not ex- 
press any opinion regarding the appli- 
eability of the above view to Nambudiris 
of Kerala. We should also record that 
the High Court has taken the view on a 
careful analysis and consideration of the 
entire material before it that Raja 
Dhrub Singh had in fact not appointed 
his daughter as a putrika to beget a 
putrika putra for him, Apart from the 
evidence led in the case, the case of the 
appellants has become very weak by the 
inconsistent positions taken up by the 
parties from stage to stage in the case 
as can be gathered from paragraphs 68 
to 73 of the judgment of G. N. Prasad, J. 
We find it appropriate to quote here 
paragraph 73 of the judgment of G. N, 
Prasad, J, which reads thus :— 


“73, AH these statements reveal a 
strange state of affairs. Ambika (plaintiff 
No. 1) thought the plea with regard to 
the Kritrim form of adoption to be cor- 
rect but Kamleshwari (plaintiff No, 6) 
thought it to be incorrect. Ambika had 
no knowledge of any plea of Dattaka 
form of adoption having been set up on 
his behalf, Kamleshwari not only char- 
acterised that plea to be wrong but even 
disclaimed to have any such plea having 
been taken on his behalf. In other words, 
the plea of Dattaka form of adoption was 
taken without the knowledge or auth- 
ority of either of the two deposing plain- 
tiffs, namely Ambika (D.W.15) and 
Kamleshwari (D. W.27) and it was evi- 
dently done at the initiative of the Kar- 
pardaz of the legal adviser of the plain- 
tiffs of title suit No, 25, who obviously 
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could have no personal knowledge of the 
real facts, although, however, the plea 
of Dattaka form of adoption was also 
given up at a later stage. The multipli- 
city of the various pleas cannot be lost 
sight of while dealing with the surviving 
plea of Putrika Putra form of adoption, 
particularly when this also was not 
taken in the first instance. It seems to 
me that the entire case of adoption put 
forward on behalf of the plaintiffs of 
Title Suit No. 25 is the product of ima- 
gination of their legal advisers, having 
little relation with true facts.” 


116. After giving our anxious consi- 
deration to all aspects of the case, we 
hold that the practice of appointing a 
daughter as a putrika to beget a son who 
would become the putrika putra had be- 
come obsolete long before the lifetime 
of Raja Dhrub Singh, and, Raja Jugal 
Kishore Singh could not, therefore, in 
law be considered as putrika putra of 
‘Raja Dhrub Singh. It follows that the 
appellants who claim the estate on the 
above basis cannot succeed. In view of the 
foregoing, it is not necessary for us to 
go into the question whether the deci- 
sions of the Privy Council rendered prior 
to the abolition of its jurisdiction over 
India were binding on the Indian Courts, 
which is precisely the question formulat- 
ed in the certificate issued by the High 
Court. 


117. For the foregoing reasons the ap- 
peals (Civil Appeals Nos, 114-119 of 1976) 
along with the Special Leave Petition 
therefore fail and are dismissed. In the 
circumstances of the case, we absolve the 
appellants from the liability to pay costs 
in all the courts, 

Appeals and leave 
petition dismissed, 
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ALR 


(A) Constitution of India, Article 12 — 
State — Meaning of — “Other authorities 
under the Control of the Government of 
India” — Meaning — Criteria for deter- 
mining — Bharat Petroleum Corporation 
Limited as “State” within Art. 12. 


Per Krishna Iyer and O. Chinnappa 
Reddy, JJ.:— If a statutory corporation, 
body or other authority is an instrument- ~ 
ality or agency of the Government, it 
would be an “authority” and therefore 
“State” within the meaning of that ex- 
pression in Article 12, and is subject to 
the same constitutional limitations as 
Government. The preponderant considera- 
tions for pronouncing an entity as State 
agency or instrumentality are (i) finan- 
cial resources of the State being the 
chief funding source (ii) functional char- 
acter being governmental in essence, 
(iii) plenary control residing in Govern- 
ment, (iv) prior history of the same 
activity having been carried on by Gov- 
ernment and made over to the new body 
and (v) some element of authority or 
command. Whether the legal person is 
a corporation created by a statute, as dis- 
tinguished from under a statute, is not 
an important criterion although it may 
be an indicium, A careful study of the 
features of the Airport Authority and a- 
government company covered by Secs. 7, 
9, 10 and 12 of Burma Shell (Acquisition 
of Undertakings in India) Act (1976) dis- 
closes a close parallel except that the 
Airport Authority is created by a statute 
while Bharat Petroleum (notified under 
Section 7 of the Act) is recognised by and 
clothed with rights and duties by the 
statute. Applying the constellation of 
criteria collected from Airport Authority, 
AIR 1979 SC 1628 on a cumulative basis, 
to the given case, there is enough mate- 
rial to hold that the Bharat Petroleum 
Corporation is “State” within the en- 
larged meaning of Article 12, The com- 
monsense signification of the expression 
“other authorities under the control of 
the Government of India” is plain and 
there is no reason to make exclusions on 
sophisticated grounds such as that the 
legal person must be a statutory corpo- 
ration, must have power to make laws, 
must be created by and not under 
a statute and so on, AIR 1979 SC 1628 
Rel. on, Case law discussed. - 


(Paras 37, 40, 41, 52, 57) 

Pathak, J.: The Bharat Petroleum Cor- 
poration Limited is “State” within the 
meaning of Article 12 of the Constitu- 


1981 Som Prakash v. 


tion. There-is, however, no support for 
the above proposition in the provisions 
of the Burma Shell (Acquisition of Un- 
dertakings in India) Act (1976). AIR 1979 
SC 1628, Rel. on. (Paras 72, 73) 


(B) Burmah Shell (Acquisition of Un- 
deritakings in India), Act (2 of 1976), See- 
tions 10, 11 — Deduction from P. F. and 
Gratuity under Regulations made by 
Burmah Shell —- Validity. - 


The pensionary provision for the Bur- 
mah Shell employees depended on the 
terms of a Trust Deed of 1950 under 
which a Pension Fund was set up and 
regulations were made for its admin- 
istration, Regulations 13 and 15 entitled 
the petitioner to pension and contained 
the formula for quantification, Regula- 
tion 13 has a significant clause: “less the 
authorised deductions specified: in Regu- 
lation 16”. By virtue, of Reg. 13, the peti- 
tioner was entitled to a pension of Ru- 
pees 165.99 subject to certain deductions. 
He was also being paid Supplementary 
Retirement Benefit of Rs, 86/- per month 
for a period of 13 months after his re- 
tirement which was stopped thereafter. 
By letter dated September 25, 1974, the 
employer (Burmah Shell) explained that 
from out of the pension of Rs. 165.99 two 
deductions were authorised by Reg. 16. 
One such deduction was based on Reg. 16 
(1) because of Employees Provident Fund 
payment to the pensioner and the other 
rested on Reg. 16 (3) on account of pay- 
ment of gratuity, Resultantly, the “pen-' 
sion payable” was shown as Rs. 40.05. 


Held that the liability for the payment 
of full pension to the petitioner was that 
of Burmah Shell, but, by virtue of Sec- 
tions 3 and 4 of the Act of 1976, all the 
assets and liabilities vested in the 
Central Government and thereafter, in 
the respondent Bharat Petroleum Corpo- 
ration, Section 10 relates to provident 
fund, ‘superannuation, welfare fund and 
the like. The Corporation made provision 
for the rights and interests of the bene- 
ficiaries of the Trust established by Bur- 
mah Shell for the benefit of the person 
employed by it. Section 10 (1) puts this 
matter beyond doubt. This obligation of 
the Corporation is a statutory one and 
having regard to the provisions of Sec- 
tion 11, it cannot be.affected by any in- 


© strument or decree or order, The statut- 


ory continuation of a pre-existing liabi- 
lity to pay pension, provident fund or 
gratuity, cannot be avoided having . re- 
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gard to Section 10. Under Section 12 of 
the Act of 1952 the total quantum of 
benefits in the nature of old age pension, 
gratuity or provident fund, shall not be 
reduced by reason only of the liability 


`of the employer for payment of contri- 


bution to the fund, Section 12 prevails 
over the Trust Deed. A similar result 
holds good even under the Gratuity Act. 
The expression “instrument” in Sec. 14 
certainly covers a Trust Deed and, not- 
withstanding the deduction that may be 
sanctioned by the Trust Deed, the over- 
riding effect of Section 14 preserves the 
pension and immunises it against any 
deduction attributable to the statutory 
payment of the provident fund. It is not 
open to the second respondent to deduct 
from the full pension any sum based 
upon Regn. 16 read with Regn. 13, If as 
a measure of reprisal or provoked by the 
drawal of gratuity, or by resort to legal 
authorities, discretionary, supplementary, 
pensionary benefit is struck off, it will 
cease to be bona fide or valid. The peti- 
tioner is entitled to his full pension of 
Rs. 165.99. Further, on appropriate re- 
presentation by him, the Corporation 
shall consider the grant or stoppage of 
the supplementary pensionary benefit on 
its merits. (Paras 62, 64, 65, 68, 69, 70) 


Cases Referred : Chronological Paras 


AIR 1980 SC 840: (1980) 3 SCC 459: 1980 
All LJ 358 31, 32 


AIR 1979 SC 1628: (1979) 3 SCC 489 
.18, 31, 32, 34, 36, 37, 38, 39, 

41, 42, 43, 44, 45, 52, 53, 72 

AIR 1976 SC 490: (1976) 2 SCC 310: 1976 
Lab IC 395 33 
AIR 1976 SC 888 ; 
1976 Lab IC 576 
AIR 1975 SC 1329: 
1975 Lab IC 819 


AIR 1975 SC 1331: 
1975 Lab IC 881 


(1976) 2 SCR 1006 : 
54 


(1975) 3 SCR 616: 
38, 42 

(1975) 3 SCR 619: 
32, 36, 38, 42, 44, 

46, 48, 49, 50, 52,- 55 
(1971) 1 WLR 1578: (1971) 2 All ER 1978, 
Malloch v. Aberdeen Corporation 32 
AIR 1970 SC 82; (1969) 3 SCR 995: 1970 


Lab IC 212 38 
AIR 1970 SC 1150: (1970) 3 SCR 363 : 
1970 Lab IC 1029 38, 54 
AIR 1969 SC 1306: (1969) 3 SCR 773 
‘ 38, 51 

ATR 1969 Ker 81 (FB) 33 
AIR 1967 SC 1857: (1967) 3 SCR 377 
38, 53 


(1965) 1 Ch 32: (1964) 2 WLR 1071: 
(1964) 1 All ER 923, British Broadcast- 
ing Corporation v, Johns 46 
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(1957) 354 US 476: 1 Law Ed 2d 1498, 

Roth v. United States 1 
(1819) 4 Wheat 518: 4 Law Ed 629, Dart- 

mouth College v. Woodworth 23 

The Judgment of V. R. KRISHNA IVER 
and O. CHINNAPPA REDDY, JJ. 
delivered by KRISHNA IYER, J. :— 
Three seminal issues arise in this little 
lis harbouring larger principles, We may 
state them, each with a quote to drive 
home the social stakes, and then proceed 
to the pedestrian factual-legal narrative 
and discussion, 


They (corporations) cannot commit 
treason, nor be outlawed, nor excommu- 
nicated, for they have no souls”. 


(Edward Coke, Sutton’s Hospital Case) 


2. A legal power, which projects an 
awesome portent has been sprung upon 
the court by the defending respondent — 
The Bharat Petroleum Corporation Limit- 
ed Vide Certificate of Incorporation dated 
1-8-1977 (the Corporation, for short — 
as to whether a writ will issue under 
Article 32 of the Constitution against a 
government company, belonging, as it 
does, to an increasing tribe of soulless 
ubiquity and claiming, as it does, to con- 
stitutional immunity. This is the first 
issue to which we will address ourselves, 

3. Jawaharlal Nehru warned the Con- 
stituent Assembly about the problem of 
poverty and social change: 


The service of India means the service 
of the millions who suffer, It means the 
ending of poverty and ignorance and dis- 
ease and inequality of opportunity. The 
ambition of the greatest man of our 
generation has been to wipe every tear 
from every eye, That may be beyond us, 
_but as long as there are tears and suffer- 
ing, so long our work will not be over. 


4. The second question which claims 
our attention turns on the petitioner’s 
plea of alleged stultification of Article 41 
by the State itself re-incarnating as a 
government company, by defending the 
paring down the pension of the petitioner 
to a pathetic pittance thus sterilising a 
directive principle to a decorative paper. 

5. Law cannot stand aside from the 
social changes around it. 

(Justice Brennan in Roth v, 
States (1957) 354 US 476) 

6. The third problem, not humdrum 
but heuristic, turns on the construction 
of the relevant legislations and regula- 
tions covered by the writ petition, re- 
membering the social dynamics of the 
law of statutory interpretation, — 


United 
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7. This writ petition under Article 32 
relates to a poor employee’s small pen- 
sion on retirement and the legality of the 
deductions effected by the employer 
which make the net sum payable trau- 
matically trivial (Rs, 40/-). A principle 
of wider application is involved ‘beyond 
the individual’s pensionary fate, 


8 The petitioner was employed as a 
clerk in the Burmah Shell Oil Storage 
Limited,, (Burmah Shell, for short) and 
retired betimes (at 50) after qualifying 
for a pension, on April 1, 1973, He was 
also covered by a scheme under the Em- 
ployees’ Provident Funds, and Family 
Pension Fund Act, 1952 (for short, the 
PF Act), The employer undertaking was 
statutorily taken over by force of The 
Burmah Shell (Acquisition of Undertak- 
ings in India) Act, 1976 (hereinafter 
called the Act). Therefore, the Central 
Government, acting under the statute, 
took necessary steps for the vesting of 
the Undertaking in the second respon- 
dent, the Corporation and became the 


statutory successor of the  petitioner’s 
employer. His pensionary rights, such 
as he had, therefore, became  claimable 
from the second respondent. What was 


the quantum? Was any cut illegally ef- 
fected by Burmah Shell and continued 
by respondent 2? Could a writ be issued 
against the second respondent in respect 
of the cut? These are the questions argu- 
ed before us, The petitioner-pensioner, 
being too poor, Shri Parekh, assigned by 


-the Legal Aid Society, appeared promptly 


and argued passionately. At a re-hearing 
the petitioner preferred to make a few 
brief supplementary submissions on his 
own. 


9. The pensionary provision for the 
Burmah Shell employees depended on the 
terms of a Trust Deed of 1950 under 
which a Pension Fund was set up and 
regulations were made for its administra- 
tion. Regulations 13 and 15 entitled the 
petitioner to pension and contained the 
formula for quantification. Regulation 


13 has a significant clause: “less the 
authorised deductions specified in 
Reg. 16 namely .........cccseeee ” The bone 


of contention between the ‘parties is about 
these deductions and we may set out this 
Regulation (relevant part) even here: 
16. The authorised deductions to he 
made in calculating the amount of a 
non-contributing member’s pension shall ` 
be as follows : 


(1) A sum equal to four per cent of 
such amount standing to the credit of 
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the member at the relevant date in any 
Provident Fund as represents any Com- 
pany’s contributions to that fund in re= 
spect of the period of the member’s Ac- 
credited Service (including bonuses and 
ag on such contributions up to that 
ate). 


(2) A sum equal to four per cent of 
any amount which before the relevant 
date the member has withdrawn from a 
Provident Fund in so far as such with- 
drawal is under the Rules of the Provi- 
dent Fund charged against the period of 

` the member’s Accredited Service (includ- 
ing bonuses and interest thereon) 
has been paid out to him during his Ac- 
credited Service under the Rules of Pro~« 
vident Fund, together with interest 
thereon from the date of such withdra- 
wal or receipt to the relevant date, 


(3) If the Company so elects, a sum 
not exceeding six per cent of the amount 
of any payments which any company has 
made or may make or which any com- 
pany shall be or have been required by 
law to make to the member in connec- 
tion with the termination of his service 
with that company together with in- 
terest thereon from the date of pay- 
ments down to the relevant date, 


10. The Pension Fund, on the vesting 
of Burmah Shell in Respondent 2, came 
to be administered by the latter under 
the Burmah Shell (Acquisition of Under- 
takings in India) (Administration of 
Fund) Rules, 1976. The Rules provided 
for the Government company, viz, Re- 
spondent 2 acting in accordance with 
the provisions of the rules and regula- 
tions applicable to or of any law govern- 
ing the respective Provident Fund, Wel- 
fare Fund or other fund and in force 
immediately before the 24th day of 
January, 1976, 


11. If any legal provision overrode the 
regulation authorising deductions the 2nd 
respondent could and should act accord~ 
ing to the legislation. Thus, the statutory 
rules for administering pensionary mat- 
ters direct Respondent 2 to conform to 
‘any law’ governing provident fund and 
like items, And if, as is contended be- 
fore us by the petitioner, such law ex- 
ists, the regulation based deduction 
ceases to be an ‘authorised deduction’, 

12. By virtue of reg. 13, the petitioner 
was entitled to a person of Rs. 165.99 
subject to certain deductions which from 
the controversy in this case. He was 
also being paid Supplementary Retire- 
ment Benefit of Rs, 86/- per month for 
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a period of 13-months after his retire- 
ment which was stopped thereafter. This 
stoppage is also assailed before us. 

13. By letter dated September 25, 
1974, the employer (Burmah Shell) ex- 
plained that from out of the pension of 
Rs. 165.99 two deductions were authoris- 
ed by reg. 16. One such deduction was 
based on reg, 16 (1) because of Employees 
Provident Fund payment to the pen- 
sioner and the other rested on reg 16 (3) 
on account of payment of gratuity. Re- 


sultantly, the ‘pension payable’ was 
shown as Rs, 40.05. 
14. The case becomes clear if one 


more fact is mentioned. The petitioner 
claimed and received his Provident Fund 
amount under the PF Act and recovered 
a gratuity amount due under the Pay- 
ment of Gratuity Act, 1972 (for short, 
the Gratuity Act). It is necessary to 
mention that Burmah Shell was refused 
exemption, under Section 5, from the 
operation of this Act (vide Annexure F 
te the Writ Petition). In short, two 
one under the PF Act and the 
other under the Gratuity Act, were 
drawn by the pensioner. Consequent on 
this, Burmah Shell made 2 deductions 
from the petitioner’s pension, taking its 
stand on reg. 16 read with reg. 13 
already referred to. Indeed, the com- 
pany went even beyond this, in its letter 
of May 8, 1974, by cutting off the month- 
ly payment of Rs. 86/- paid as supple- 
mentary Retirement Benefit on the 
score that it was ex gratia, discretionary 
and liable to be stopped any time by 
the employer, 

15. The petitioner was intimated by 
the Burmah Shell that consequent on 
his drawal of provident fund and gratuity 
benefits, the quantum of his pension 
would suffer a pro tanto shrinkage, leav- 
ing a monthly puny pension of Rs, 40/-. 
Since no superannuated soul can survive, 
in Indian indigence and inflationary 
spiral, on Rs. 40/- per month, the peti- 
tioner has come to this Court challeng« 
ing the deductions from his original pen- 
sion as illegal and inhuman and demand- 
ing restoration of the full sum which he 
was originally drawing. His right to 
property under Article 19 has been vio- 
lated, he claims. 

16, It may well be, as urged by the 
Corporation, that if reg. 16 does govern, 
the deductions are warranted, Likewise, 
if the Supplementary Retiral Benefit is 
purely a mercy gesture, savouring of 
no manner of right nor subject to re- 
strictions on discretionary exercise, the 
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sudden stoppage of that sum perhaps nof 
illegal. It may be heartless, but not 


necessarily lawless, for a prosperous un 
dertaking, now in the public sector, 
which pays over-generous salaries to 
higher officials and liberal scales even to 
its lesser employees, to destroy the pen- 
sionary survival of an erstwhile emplo- 
yee who had served 28 long and fruitful 
years of his limited span of life for the 
profit of his employer. 

17. Justice according to law being the 
rule, let us examine the validity of the 
rival contentions. The employer relies 
on reg. 16 and the pensioner rests his 
claim on its invalidity. The mantle of 
tBurmah Shell’ has statutorily fallen on 
‘Bharat Petroleum’ vide Certificate of 
Incorporation dated 1-8-1977 and it can- 
not be controverted that if reg. 16, read 
with reg 18, be valid the second re- 
spondent can insist on its ‘pound of flesh’ 
and claim lawfully that deductions made 
are ‘authorised’ and the discretion to 
stop supplementary pension is charity 
which can be choked off at pleasure or 
anger, 

18. A preliminary objection has been 
raised by Shri G. B. Pai, that no writ 
will lie against the second respondent 
since it is neither a government depart- 
statutory corporation but 
just a company and ‘so the court should 
reject out of hand this proceeding under 
Article 32. We do see the force of this 
contention, notwithstanding the observa- 
tions in the Airport Authority Case, 
(1979) 3 SCC 489: (AIR 1979 SC 1628) 
that the status of ‘State’ will attach to 
the government companies like the se- 
cond respondent. 

19. Let us first look at the facts emer- 
ging from the Act and then superimpose 
the law in Article 12 which conceptua- 
lises ‘State’ for the purposes of Part IT. 
After all, cynicism apart, Mark Twain is 
good chewing-gum for lawyers : Mark 
Twain: Quoted by Rudyard Kipling, 
from Sea to Sea. 


20. Get your facts first, and then you 
can distort them as much: as you please. 

Tt is common ground that the present 
writ’ petition, invoking Article 32, is 
limited to issuing directions or orders or 
writs for the enforcement of fundamental 
rights and the question is whether the 
-addressee is the ‘State’ within the mean- 
ing of Article 12 of the Constitution. We 
will examine this position . more closely 
a little later, but granting that Art. 19 is 
aimed at State action the contours of 
State conceptually speaking, are lar- 
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gely confined to Article 12. We have to: 
study the anatomy of the Corporation in 
the setting of the Act and decide whe- 
ther it comes within the scope of that 
Article, We have only an inclusive de- 
finition, not a conclusive definition. One 
thing is clear, Any authority under the 
control of the Government of India 
comes within the definition., Before ex- 
panding on this theme, we. may. scan the 
statutory scheme, the purpose of the 
legislative project and the nature of the 
juristic instrument it has created for 
fulfilment of that purpose, Where con- 
stitutional fundamentals, vital to the 
survival of human rights, are at stake 
functional realism, not facial cosmetics, 
must be the diagnostic tool. Law, con-. 
stitutional law, seeks the substance, not 
merely the form. For, one may look 
like the innocent flower but be the ser- 
pent under it. The preamble, which 
ordinarily illumines the object of the 
statute, makes it plain that what is in- 
tended and achieved is nationalisation of 
an undertaking of strategic importance : 


AND WHEREAS it is expedient in the 
public interest that the undertakings in 
India, of Burmah Shell Oil Storage and 
Distributing Company of India Limited, 
should be acquired in order to ensure 
that the ownership and control of the 
petroleum products distributed and mar- 
keted in India by the said company are 
vested in the State and thereby so dis- 
tributed as best to subserve the com- 
mon good, f 


It is true that what is nationalised is a 
private enterprise motivated, undoubted- 
ly, by the need for transferring the 
ownership and control of the company 
and its petroleum products distributed 
and marketed in India. Section 3 is 
important from this angle: 


3. On the appointed day, the right 
title and interest of Burmah Shell, in 
relation to its undertakings in India, 
shall stand transferred to, and shall 
yest in the Central Government. 


21. This provision lays bare the cen- 
fral object of making the Central Gov- 
ernment the proprietor of the under- 
taking. It hardly needs argument to 
convince a Court that by virtue of Sec- 
tion 3, the Central Government is the 
transferee of the Undertaking. Had a 
writ proceeding been commenced during 
the period of vesting in the Central Gov- 
ernment, it could not have been resisted 
on the score that the employer is not 
“the State’, The appointed day did 
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arrive and the right, title and interest in. 
Burmah Shell did vest in the Central 
Government, 

22, A commercial. undertaking al- 
though permitted to be run under our 
constitutional scheme by Government, 
may be. better managed with professional 
skills and on business principles, guided, 
of course, by social goals, if it were ad- 
ministered with commercial flexibility 
and celerity free from departmental 


rigidity, slow motion procedures and 
hierarchy of Officers, That is why a 
considerable part of the public under- 


takings is in the corporate sector. 

23. It is interesting that with the in- 
dustrial expansion, economics was assist- 
ed by jurisprudence and law invented or 
at least expanded the corporate concept 
to facilitate economic development con- 
sistently with the rule of law. Said 
Woodrow Wilson, several decades back : 
1912-13 speeches: The New Freedom, 
Doubleday & Co. 1913. 


There was a time when corporations 
played a minor part in our business af- 
fairs, but now they play the chief part. 
and most men are the servants of cor- 
porations, And Franklin D. Roosevelt 
mourned: Acceptance Speech, Democratic 
National Convention, June 27, 1936. 

Concentration of economic power 
all embracing corporations ...........000. 
represents private enterprise become a 
kind of private government which is a 
power unto itself a regimentation of 
other people’s money and other people’s 
lives, 


23-A. This legal facility of corporate 
instrument came to be used by the State 
‘in many countries as a measure of im- 
mense convenience especially in its com- 
mercial ventures. The trappings of per- 
sonality, liberation from governmental 
stiffness and capacity for mammoth 
Browth, together with administrative 
elasticity, are the attributes and advan- 
tages of corporations, 


23-B, A corporation is an artificial be- 
ing, invisible, intangible, and existing 
only in the contemplation of the law. 
Being the mere creature of the law, it 
possesses only those properties which 
the charter of its creation confers on it 
either expressly, or as incidental to its 
very existence. Those are such as are 
supposed best calculated to effect the 
object for which it was created. Among 
the most important are immortality, and, 
ii the expression be allowed, individua- 
lity; : properties by which a perpetual 
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succession of many persons are consider- 
ed the same, and may act as a single 
individual, John Marshall, Dartmouth 
College v. Woodward, (1819) 4 Wheat 518. 
23-C. Although corporate personality is 
not a modern invention, its adaptation to 
embrace the wide range of industry and 
commerce has a modern flavour. Welfare | 
States like ours called upon to execute 
many economic projects readily resort 
to this resourceful legal contrivance be- 
cause of its practical advantages without 
a wee-bit of diminution in ownership and 
control of the Undertaking. The true 
owner is the State, the real operator is 
the State and the effective controllerate 
is the State and accountability for its 
actions to the community and to parlia- 
ment is of the State. Nevertheless, a dis- 
tinct juristic person with a corporate 
structure conducts the business, with the 
added facilities enjoyed by companies 
and keeping the quasi-autonomy which 
comes in handy from the point of view 
of business management. Be it remember- 
ed though that while the formal owner- 
ship is cast in the corporate mould, the 
reality reaches down to State control. 
With this background we have to read 
Section 7 of the Act which runs thus: 


7. (1) Notwithstanding anything con- 
tained in Sections 3, 4 and 5, the Central 
Government may, if satisfied that a Gov- 
ernment company is willing to comply, 
or has complied with such terms and 
conditions as that Government may think 
fit to impose, direct by notification that 
the right, title and interest and the li- 
abilities of Burmah Shell in relation to 
any .of its undertakings in India, shall 
instead of continuing to vest in the Cen- 
tral Government, vest in the Government 
company (emphasis added) 


23-D. The core fact is that the Central 
Govt., through this provision, chooses 
to make over, for better management, its 
own property to its own offspring. A 
government company is a mini-incarna- 
tion of Government itself, made up of its 
blood and bones and given corporate 
shape and status for defined objectives, 
not beyond. 


24. Nor is this any isolated experi- 
ment in government formally transfer- 
-ring ownership to a company. There are 
a number of statutory take-overs in India 
as in other countries, where the initial 
vesting is in government, followed by a 
later transfer to another instrumentality 
— maybe an existing government com- 
pany or a corporation created by statute 


ee 
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or even a society or other legal person. 
In the present case, a government com- 
pany was created anteriorly and by vir- 
tue of a notification under Section 7 it 
became the transferee of the right, title 
and interest as well as the liabilities of 
Burmah Shell. 


25. The device is too obvious for de 
ception that what is done is a formal 
transfer from government to a govern- 
ment-company as the notification clearly 
spells out: 

In exercise of the powers conferred by 
sub-section (1) of Section 7 of the Bur- 
mah Shell (Acquisition of Undertakings 
in India) Act, 1976 (2 of 1976), the Cen- 
tral Government, being satisfied that Bur~ 
mah Shell Refineries Ltd., a Government 
company is willing to comply with such 
terms and conditions as may be imposed 
by the Central Government, hereby dir- 
ects that the right, title and interest and 
the liabilities of Burmah Shell Oil Stor- 
. age and Distributing Co. of India Ltd., in 
relation to its undertakings in India 
shall, instead of continuing to vest in the 
Central Government vest with effect 
from the twenty fourth day of January, 
1976, in Burmah Shell Refineries Lid, 


This is the well-worn legal strategy for 
government to run economic and like en- 
terprises. We live in an era of public 
sector corporations, the State being the 
reality behind, Law does not hoodwink 
itself and what is but a strategy cannot 
be used as a stratagem ¢ 


26. These are the facts when we come 
to brass tacks. Facts form the raw mate- 
rial out of which the finished product of 
judicial finding is fabricated after proces- 
sing through established legal principles. 
Indeed, in life as in law “it is as fatal 
as it is cowardly to blink facts because 
they are not to our taste”, What, then, 
are the basic facts available from the 
Act? Constitutional law is not a game 
of hide and seek but practical real-life 
conclusions. So viewed, we are constrain- 
ed to hold that Burmah Shell, a govern- 
ment company though, is but the alter ego 
of the Central Government and must, 
therefore, be treated as definitionally 
caught in the net of ‘State’ since a juris- 
tic veil worn for certain legal purposes 
cannot obliterate the true character of 
the entity for the purposes of constitu- 
tional law. 


27. If we distil the essence of Arf. 12 
textually and apprehend the expanded 
meaning of “State” as interpreted prece- 
dentially, we may solve the dilemma as to 


Som Prakash v. Union of India 


A.LR, 


whether the Bharat Petroleum is but a 
double of Bharat Sarkar. Let us be clear 
that the jurisprudence bearing on corpo- 
rations is not myth but reality. What we 
mean is that corporate personality is a 
reality and not an illusion or fictitious 
construction of the law. It is a legal per- 
son. Indeed, ‘a legal person’ is any sub- 
ject-matter other than a human being to 
which the law attributes personality. 
“This extension, for good and sufficient 
reasons, of the conception of personality 
ws one of the most noteworthy feats 
of the legal imagination.” Salmond, 
Jurisprudence, 10th Edn, pp, 324-325, 
Corporations are one species of legal per- 
sons invented by the law and invested 
with a variety of attributes so as to 
achieve certain purposes sanctioned by 
the law. For those purposes, a corpora- 
tion or company has a legal existence alf 
its own. The characteristics of corpora- 
tions, their rights and liabilities, func- 
tional autonomy and juristic status, are 
jurisprudentially recognised as of a dis- 
tinct entity even where such corporations 
are but State agencies or instrumentali+ 
ties, For purposes of the Companies Act, 
1956, a government company has a dis- 
tinct personality which cannot be con- 
fused with the State, Likewise, a statut- 
ory corporation constituted to carry on a 
commercial or other activity is for many 
purposes a distinct juristic entity nof 
drowned in the sea of State, although, in 
substance, its existence may be but a 
projection of the State. What we wish to 
emphasise is that merely because a com- 
pany or other legal person has functional 
and jural individuality for certain pur- 
poses and in certain areas of law, it does 
not necessarily follow that for the ef- 
fective enforcement of fundamental 
rights under our constitutional scheme, 
we should not scan the real character of 
that entity; and if it is found to be a 
mere agent or surrogate of the State, in 
fact owned by the State, in truth con- 
trolled by the State and in effect an in- 
carnation of the State, constitutional 
lawyers must not blink at these facts and. 
frustrate the enforcement of fundamental 
rights despite the inclusive definition of 
Article 12 that any authority controlled 
by the Government of India is itself 
State, Law has many dimensions and 
fundamental facts must govern the appli- 
cability of fundamental rights in a given 
situation, 


28. Control by Government of the 
corporation is writ large in the Act and 
in the factum of being a government 
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company, Moreover, here, Section 7 gives 
to the government company mentioned in 
it a statutory recognition, a legislative 
sanction and a status above a mere gov- 
ernment company. If the entity is no 
more than a company under the Com- 
pany Law or society under the law re- 
lating to registered societies or co-op- 
erative societies you cannot call it an 


authority. A ration shop run by a co- - 


operative store financed by Government 
is not an authority, being a mere mer- 
chant, not a sharer of: State power. 
‘Authority’ in law belongs to the pro- 
vince of power: 


Authority (in Administrative Law) is a 
body having jurisdiction in certain mat- 
ters of a public nature. The Law Lexicon 
of British India, P, Ramanatha Aiyar, 
1940 (P. 101). 


Therefore, the “ability conferred upon a 
person by the law to alter, by his own 
will directed to that end, the rights, 
duties, liabilities or other legal relations, 
either of himself or of other persons” 
Salmond, Jurisprudence, 10th Edn, p. 243 
must be present ab extra to make a per- 
son an ‘authority’, when the person is 
an ‘agent or instrument of the functions 
of the State’ the power is public. So the 
search here must be to see whether the 
Act vests authority, as agent or instru- 
ment of the State, to affect the legal 
relations of oneself or others, 


29. Sometimes the test is formulated, 
over-simplified fashion, by asking whe- 
ther the corporation is formed by a sta- 
tute or under a statute, The true test is 
functional. Not how the legal person is 
born but why it is created, Nay more, 
Apart from discharging functions or do- 
ing business as the proxy of the State, 
wearing the corporate mask there must 
be an element of ability to affect legal 
relations by virtue of power vested in it 
by law. . 

30. In the present instance, the source 
of both, read in the light of Sections 3 
and 7, is saturated with State functions, 
Avowedly, the statutory contemplation, 
as disclosed by Sec, 7, is that the com- 
pany should step into the shoes of the 
executive power of the State. The legis- 
lative milieu in which the second respon~ 
dent came to be the successor of Burmah 
Shell suggests that the former is more 
than a mere company registered under 
the Companies Act. It has a statutory 
flavour acquired under Section 7. More- 
over, everything about the second re- 
spondent in the matter of employees, 
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their provident, superannuation and wel- 
fare funds, is regulated statutorily unlike 
in the case of ordinary companies, Sec- 
tions 9 and 10 deal with these aspects. 
These two provisions which regulate the 
conditions of service and even provide 
for adjudication of disputes relating to 
employees indicate that some of the fea- 
tures of a statutory corporation attach to 
this government company. Sections 9 and 
10, in terms, create rights and duties vis- 
a-vis the government company itself 
apart from the Companies Act. An ordi- 
nary company, even a government com- 
pany simpliciter has not the obligations 
cast on the second respondent by Ss, 9 
and 40. And, Section 11 specifically gives 
the Act primacy vis-a-vis other laws. 
Section 12, although it has no bearing on 
the specific dispute we are concerned in 
this case, is a clear pointer to the statut- 
ory character of the government com- 
pany and the vesting of an authority 
therein, This provision clothes the gov- 
ernment company with power to take 
delivery of the property of Burmah 
Shell from every person in whose posses- 
sion, custody or control such property 
may be. There are other powers akin to 
this one in Section 12. The provision for 
penalties if any person meddles with the 
property of the second respondent em- 
phasises the special character of this gov- 
ernment company. Equally unique is the 
protection conferred by Section 16 on 
the government company and its officers 
and employees “for anything which is, in 
good faith, done or intended to be done 
under this Act”, Such an immunity does 
not attach to employees of companies 
simpliciter, even if they happen to be 
government companies, In the same 
strain is the indemnity conferred by Sec- 
tion 18, This review, though skeletal, is 
sufficient strikingly to bring home the 
point that the Corporation we are con- 
cerned with is more than a mere govern- 
ment company. Whatever its character 
antecedent to the Act, the provisions we 
have adverted to have transformed it in- 
to an instrumentality of the Central Gov- 
ernment with a strong statutory flavour 
super-added and clear indicia of power 
to make it an “authority”. Although re- 
gistered as a company under the Indian 
Companies Act, the second respondent is 
clearly a creature of the statute, the un- 
dertaking having vested in it by force of 
Section 7 of the Act. The various provi- 
sions to which our attention was drawn, 


an elaboration of which is not called for, 
emphasise the fact that the second re- 
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spondent 1s not a mere company but 
much more than that and has a statutory 
flavour in its operations and functions, in 
its powers and duties. and in its person- 
ality itself, apart from being functional- 
ly and adminstratively under the thumb 
of government. It is a limb of govern- 
ment, an agency of the State, a vicarious 
creature of statute working on the 
wheels of the Acquisition Act. We do not 
mean -to say that for purposes of Arti- 
cle 309 or otherwise this government 
company is State but limit our holding 
to Article 12 and Part HI. 


31, We may now proceed to examine 
the authorities cited before us by “both 
sides on this point with special reference 
to Article 12 of the Constitution vis-a- 
vis government companies and like 
bodies. Shri G, B. Pai concedes that the 
recent trend of rulings of this Court has 
broadened the concept of “authorities...... 
under the control of the Government of 
India.” For instance, the Airport Author- 
ity case (1979) 3 SCC 489: (AIR 1979 SC 
1628) and the U, P. Warehousing Corpo- 
ration case (1980) 3 SCC 459: (AIR 1980 
SC 840). His submission is that the core 
question which called for decision in 
those cases did not demand pronounce- 
ment on the larger issue of what is 
“State” under Article 12 and also ran 
counter to the earlier rulings by larger 
benches. True, a tour of the case-law 
runs zigzag, but guided by principle and 
jurisprudential discernment, it is possi- 
ble to reach the same destination to 
which the two rulings referred to above 
take us. Shri G. B. Pai pressed us to re- 
consider the latest decisions in view of 
their error when read in the perspective 
of prior rulings by referring the issue to 
a larger bench, We will presently ex- 
plain by examining the earlier cases why 
we hold the recent decisions to be right 
and reconcilable with the broad approach 
in the older authorities, Moreover, rul- 
ings of this Court are calculated to settle 
the law and not to unsettle it by recon- 
sideration in season and out merely be- 
cause it hurts one party or the other or 
tastes sour for one Judge or the other, 
If incompatibility between the ratios 
stares us in the face we must clear the 
confusion by the process suggested by 
Shri Pai. But we are satisfied that the 
Airport Authority (1979) 3 SCC 489: 
(AIR 1979 SC 1628) has been consistently 
and correctly decided and, being bound 
by it, hold that a writ will lie against 
the second respondent under Article 32. 
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An explanatory journey is necessary to 
make good this assertion. 

32, The U. P. Warehousing Corpora- 
tion case (1980) 3 SCC 459: (AIR 1980 SC 
840) the latest on the point — related to 
a statutory corporation and the litiga- 
tion was by an employee for wrongful 
dismissal. One of the questions consi- 
dered there was the maintainability of 
a writ petition against a statutory cor- 
poration at the instance of an employee, 
The Court reviewed many decisions, 
Indian and English, and upheld the em- 
ployee’s contention that the writ could 
and should issue to such a body if ille- 
gality were established. It is significant 
that pointed reference has been made to 
Sukhdev Singh (1975) 3 SCR 619: (AIR . 
1975 SC 1331), Airport Authority (AIR 
1979 SC 1628) and the judgment of the 
House of Lords in Malloch v. Aberdeen 
Corpn. (1971) 1 WLR 1578. Sarkaria, J., 
adverted to the observations of Lord 
Wilberforce that in cases where there is 
an element of public employment or ser- 
vice, or’ support by statute or something 
in the nature of public office or status, 
the Court would correct illegal acts. Of 
course, the specific question as to whe- 
ther such a body could be regarded as 
‘State’ did not and could not arise in the 
English case. But it did arise in the Air- 
port Authority where Bhagwati, J. 
launched on an international survey of 
this branch’ of jurisprudence and high- 
lighted the factors which made a legal 


person — a statutory corporation, a gov- 
ernment company or even a registered 
society — “an agency or instrumentality 


of government” and therefore an ‘autho- 
rity’ for purposes of Article 12. The for- 
ensic focus was turned sharply by one 
of us (Chinnappa Reddy, J. who was 
party to that decision) on the target issue 
of what is “the State” for purposes of 
Part HI. The crucial observations which 
have pertinence to the point argued be- 
fore us deserve excerption and enjoy 
our affirmation U., P., Warehousing Corpn. 
v. V. N. Vajpayee (1980) 3 SCC 459 at 
Pp. 468-469: (AIR 1980 SC 840). 

I find it very hard indeed to discover 
any distinction on principle between a 
person directly under the employment of 
the government and a person under the 
employment of an agency or instru- 
mentality of the government or a cor- 
poration, set up under a statute or in- 
corporated but wholly owned by the 
government. It is self-evident and trite 
to say that the function of the State has 
long since ceased to be confined to the 
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preservation of the public peace, the ex- 
action of taxes and the defence of its 
frontiers. It is now the function of the 
State to secure ‘social, economic and 
political justice’, to preserve ‘liberty of 


thought, expression, belief, faith and 
worship’, and to ensure ‘equality of 
status and of opportunity’, That is the 


proclamation of the people in the pream- 
ble to the Constitution. The desire to 
attain these objectives has necessarily 
resulted in intense governmental activity 
in manifold ways. Legislative and ex- 
ecutive activity have reached very far 
and have touched very many aspects of 
a citizen’s life. The government, direct- 


ly or through the corporations, set up 
by it or owned by it, now owns or 
manages, a large number of industries 


and institutions. It is the biggest builder 
in the country, Mammoth and minor 
irrigation projects, heavy and light 
engineering projects, projects of various 
kinds are undertaken by the Govt. The 
government is also the biggest trader in 
the country, The State and the multi- 
tudinous agencies and corporations set up 
by it are the principal purchasers of the 
produce and the products of our country 
and they control a vast and complex 
machinery of distribution. The gov- 
ernment, its agencies and instrumenta- 
lities, corporations set up by the gov- 
ernment under the statutes and corpora- 
tions incorporated under the Companies 
Act but owned by the Government have 
thus become the biggest employers in 
the country, There is no good reason why, 
if government is bound to observe the 
equality clauses of the Constitution in 
the matter of employment and in its 
dealings with the employees, the corpora~ 
tions set up or owned by the govern- 
ment should not be equally bound and 
why, instead, such corporations could 
become citadels of patronage and arbit- 
rary action. In a country like ours which 
teems with population, where the State, 
its agencies, its instrumentalities and its 
corporations are the biggest employers 
and where millions seek employment 
and security, to confine the applicability 
of the equality clauses of the Constitu- 
tion, in relation to matters of employ- 
ment, strictly to direct employment 
under the government is perhaps to 
mock at the Constitution and the people. 
Some element or public employment is 
ali that is necessary to take the emplo- 
yee beyond the reach of the rule which 
denies him access to a Court to enforce 


a contract of employment and denies 


[ree 
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him the protection of Articles 14 and 16 
ot the Constitution. After all employ- 
ment in the public sector has grown to 
vast dimensions and employees in the 
public sector often discharge as onerous 
duties as civil servants and participate 
activities vital to our country’s economy. 
In growing realisation of the importance 
of employment in the public sector, Par- 


liament and the Legislatures of the 
States have declared persons in the ser- 
vice of local authorities, government 


companies and statutory corporations as 
public servants and, extended to them 
by express enactment the protection usu- 
ally extended to civil servants from suits 
and prosecution, It is, therefore, but 
right that the independence and inte- 
grity of those employed in the public 
sector should be secured as much as the 
independence and integrity of servants. 
The compelling force of this reasoning in 
the Indian setting and constitutional 
matrix cannot be missed. 


33. Let us dilate a little on the living 
essence of constitutional fundamentals if 
we are not to reduce fundamental rights 
to paper hopes and people’s dupes! The 
judicial branch shall not commit breach 
of faith with the bill of rights by interpre- 
tative exoneration of the State from ob- 
servance of these founding faiths. The 
higher values enacted into Part III of 
the Constitution certainly bind the State 
in its executive and legislative branches. 
They are constitutional guarantees to 
the Indian people, not fleeting promises 
in common enactments. So long as they 
last in the National Charter they should 
not be truncated in thew application 
unless a contra-indication is clearly 
written into the prescription, a la Arti- 
cles 31A, 31B and 31C. Article 12 is a 
special definition with a broader goal. 
Far from restricting the ‘concept of State 
it enlarges the scope to embrace all au- 
thorities under the control of Govern- 
ment. The constitutional philosophy of 
a democratic, socialist Republic man- 
dated to undertake a multitude of socio- 
economic operations inspires Part IV and 
so we must envision the State entering 
the vast territory of industrial and com- 
mercial activity, competitively or mono- 
polistically, for ensuring the welfare of 
the people. This expansive role of the 
State under Part IV is not played at the 
expense of the cherished rights of the 
people entrenched in Part III since both 
the sets of imperatives are complemen- 
tary and co-exist harmoniously. Wher-. 
ever the Constitution has felt the need 
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to subordinate Part III to Part IV it has 
specificated it and absent such express 
provisions, both the Parts must and 
ean flourish happily together given be- 
nign judicial comprehension a la (State 
of) Kerala v. Thomas (1976) 2 SCC 310: 
(AIR 1976 SC 490). There is no inherent 
conflict between the two parts if orche- 
strated humanely. We are at pains to 
emphasise this perspective because the 
substance of Part IH, save where the 
Constitution says so, shall not be sacri- 
ficed at the altar of Part IV by the strata- 
gem of incorporation. It is well known, 
and surely within the erudite and ex- 
perienced ken of our ‘founding fathers’, 
sthat Government embarks on myriad 
modern commercial activities by resort 
to the jurisprudential gift of personifica- 
tion through incorporation, This con- 
trivance of carrying on business activiti- 
es by the State through statutory corpo- 
rations, government companies and other 
bodies with legal personality, simplifies 
and facilitates transactions and opera- 
tions beyond the traditional and tardy 
processes of governmental desks and 
cells noted for their red tape exercise 
and drowsy dharma, But to use the cor- 
porate methodology is not to liberate the 
State from its basic obligation to obey 
Part Ill. To don the mantle of company 
is to free the State from the inevitable 
constraints of governmental slow-mo- 
tion, not to play truant with the great 
rights. Otherwise, a cunning plurality 
of corporations taking over almost every 
State business — the post and the rail- 
road, the T. V. and the radio, every eco- 
nomic ministry’s activity, why, even 
social welfare work — will cheat the 
people of Part MII rights by the easy 
Plea: “No admission for the bill of rights; 
no State here”, From Indian Posts and 
Telegraphs Limited to Indian Defence 
Manufacturers Limited from Social Wel- 
fare Board to Backward Classes Cor- 
poration, the nation will be told that 
‘the State has ceased to be, save for the 
non-negotiable sovereign functions’; and 
fundamental rights may suffer eclipse 
only to be viewed in museum glass cases. 
Such a situation will be a treachery on 
the founding fathers, a mockery of the 
Constitution and a government by pup- 
petry because the crowd of corporations 
which have carved out ali functions will 
still be controlled completely by the 
Switch boards of bureaucrats and politi- 
cal bosses from remote control rooms in 
Government Secretariats. The extended 


definition of “the State” in Article 12 is 
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not to be deadened but quickened by 
judicial construction. Before our eyes 
the corporate phenomenon is becoming 
ubiquitous, What was archaicly done yes- 
terday by Govt, departments is alertly ex- 
ecuted today by government companies, 
statutory corporations and like bodies 
and this tribe may legitimately increase _ 
tomorrow. This efficiency is not to be 
purchased at the price of fundamental 
rights. As Mathew, J.,. stated in Punnen 
Thomas v, State of Kerala, AIR 1969 Ker 
81 (FB): 

The Government, is not and should not 
be as free as an individual in selecting 
the recipients for its largesse, Whatever 
its activity, the Government is still the 
Government and will be subject to re- 
straints inherent in its position in a 
democratic. society,- A democratic Gov- 
ernment cannot lay down arbitrary and 
capricious standards for the choice of 
persons with whom alone it will deal,  - 

What’s in a name? that which we call 

a rose, 

By any other name would smell as 

sweet, (Romeo and Juliet II. ii. 43.) 

And the State is fragrant with funda- 
mental rights whatever the legal hue or 
jural cloak of its surrogate. And, to alter 
the imagery, Maricha is Ravana, the mis- 
lesang golden deer mask notwithstand- 
ing ; 

34. This Court in Airport Authority, 
(1979) 3 SCC 489 at pp. 503-504: (AIR 
1979 SC 1628) pointed its unanimous 
finger on these events and portents: 

Today with tremendous expansion of 
welfare and social service functions, in- 
creasing control of material and econo- 
mic resources and large scale assumption 
of industrial and commercial activities 
by the State, the power of the executive 
Government to affect the lives of the 
people is steadily growing, The attain- 
ment of socio-economic justice being a 
conscious end of State policy there is a 
vast and inevitable increase in the fre- 
quency with which ordinary citizens 
came into relationship of direct encounter 
with State power-holders, This renders 
it necessary to structure and restrict the 
power of the executive Government so 
as to prevent its arbitrary application or 
OxercisSe.........2.0008 

Today the Government in a welfare 
State, is the regulator and dispenser of 
special services and provider of a large 
number of benefits, including jobs, con- 
tracts, licences, quotas, mineral rights, 
ete. The Government pours forth wealth, 
money, benefits, services, contracts, quo- 
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tas and licences. The valuables dispensed 
by Govt, take many forms, but they all 
share one characteristic. They are 
steadily taking the place of traditional 
forms of wealth. These valuables which 
derive from relationships of Government 
are of many kinds, They comprise social 
security benefits, cash grants for politi- 
cal sufferers and the whole scheme of 
State and local welfare. Then again, 
thousands of people are employed in the 
State and the Central Governments and 
local authorities, Licences are required 
before one can engage in many kinds of 
businesses or work. The power of giving 
licences means power to withhold them 
and this gives control to the Govern- 
ment or to the agents of Government on 
the lives of many people, Many indivi- 
duals and many more businesses enjoy 
largesse in the form of Government con- 
All these mean growth in 
the Government largesse and with the 
increasing magnitude and range of gov- 
ernmental functions as we move closer 
to a welfare State, more and more of our 
wealth consists of these new forms, 


We do not suggest that there is any vice 
at all in government undertaking com- 
mercial or other activities through the 
facile device of companies or other 
bodies, But to scuttle Part III through 
the alibi of ‘company, not State’ — ‘ay, 
theres the rub!, The rationale of this 
proposition is well brought out by Bhag- 
wati, J.: 
507: (AIR 1979 SC 1628). 

So far as India is concerned, the gen- 
esis of the emergence of corporations as 
instrumentalities or agencies of Gov- 
ernment is to be found in the Gover- 
ment of India Resolution on Industrial 
Policy dated April 6, 1948, where it was 
stated inter alia that “management of 
State enterprise will as a rule be through 
the medium of public corporation under 
the statutory control of the Central Gov- 
ernment who will assume such powers 
as may be necessary to ensure this”. It 
was in pursuance of the policy envisaged 
in this and subsequent resolutions on in= 
dustrial policy that corporations were 
created by Government for setting up 
and management of public enterprises and 
carrying out! other public functions, 
Ordinarily these functions could have 
been carried out by Government depart- 
mentally through its service personnel, 
but the instrumentality or agency of the 
corporations was resorted to in these 
cases having regard to the nature of the 
task to be performed, “The corporations 
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acting .as instrumentality or agency of 
Government would obviously be subject 
to the same — limitations in the field of 
constitutional and administrative law as 
Government itself, though, in the eye of 
the law, they would be distinct and in- 
dependent legal entities. If Government 
acting through its officers is subject to 
certain constitutional and public law 
limitations, it must follow a fortiori that 
Government acting through the instru- 
mentality or agency of corporations 
should equally be subject to the same 
limitations.” (emphasis added) 


35. Article 12 gives the cue to forbid 
this plea, “Other authorities.........under 
the control of the Government of India” 
are comprehensive enough to take care 
of Part III without unduly stretching the 
meaning of “the State” to rope in what- 
ever any autonomous body which has 
some nexus with government. A wide 
expansion coupled with a wise limitation 
may and must readily and rightly be 
read into the last words of Art. 12, 


36. Addressing itself to the question 
of identifying those bodies which are 
agencies of instrumentalities of Govern- 
ment, the court, in Airport Authority, 
observed: Ibid at 507: 


A corporation may be created in one 
of two ways. It may be either estab- 
lished by statute or incorporated under 
a law such as the Companies Act, 1956 
or the Societies Registration Act, 1860. 
Where a corporation is wholly controlled 
by Government not only in its policy- 
making but. also in carrying out the 
functions entrusted to it by the law 
establishing it or by the charter of its 
incorporation there can be no doubt that 
it would be an instrumentality or agency 
of Government....When does such a cor- 
poration become an instrumentality or 
agency of Government? Is the holding 
of the entire share capital of the cor- 
poration by Government enough or is it 
necessary that in addition. there should 
be a certain amount of direct control 
exercised by Government and, if so, 
what should be the nature of such con- 
trol? Should the functions which the 
corporation is charged to carry out pos- 
sess any particular characteristic or fea- 
ture, or is the nature of the functions 
‘immaterial? Now, one thing is clear 
that if the entire share capital of the 
corporation is held by Government, it 
would go a long way towards indicating 
that the corporation is an instrumental- 
ity or agency of Government......... What 


s 


A a 2 
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then are the tests to determine whether 
a corporation established by statute or 
incorporated under law is an instrument- 
ality or agency of Government? It is 
not possible to formulate an all-inclu- 
sive or exhaustive test which would 
adequately answer this question. There 
is no cut and dried formula which would 
provide the correct division of corpora- 
tions into those which are instrumen- 
talities or agencies of-Government and 
those which are not. (emphasis added) 


36. The court proceeded to crystallise 
the tests to determine the ‘State’ comple- 
xion of corporate bodies, beyond furnish- 
ing the full share capital: (1979) 3 SCC 
489 at pp. 508-509: (AIR 1979 SC 1628). 


But “a finding of State financial sup- 
port plus an unusual degree of control 
over the management and policies might 
lead one to characterise an operation as 
State action”. Vide Sukhdev v. Bhagat- 
ram (1975) 3 SCR 619, 650: (1975) 1 SCC 
421, 454: (AIR 1975 SC 1331). So also 
the existence of deep and pervasive State 
control may afford an indication that the 
Corporation is a State agency or instru- 
mentality. It may also be a relevant 
` factor to consider whether the corpora- 
tion enjoys monopoly status which is 
State conferred or State protected. 
There can be little doubt that State con- 
ferred or State protected monopoly 
status would be highly relevant in asses- 
sing the aggregate weight of the corpora- 
tions’ ties to the State. 


There is also another factor which 
may be regarded as having a bearing on 
this issue and it is whether the opera- 
tion of the corporation is an important 
public function, It has been held in the 
United States in a number of cases that 
the concept of private action must yield 
to a conception of State action where 
public functions are being performed. 
Vide Arthur S. Millers: The Constitu- 
tional Law of the ‘Security State’. 10 
Stanford Law Review 620 at p. 664. 


If the functions of the corporation are 
of public importance and closely related 
to governmental functions, it would be 
a relevant factor in classifying the cor- 
poration as an instrumentality or agency 
of Government, This is precisely what 
was pointed out by Mathew, J. in 
Sukhdev v. Bhagatram, (AIR 1975 SC 
1331) (supra) where the learned Judge 
said that “institutions engaged in mat- 
ters of high public interest or perform- 
ing public functions are by virtue of the 
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nature of the functions performed gov- 
ernment agencies. Activities which are 
too fundamental to the society are by 


definition too important not to be con- 
sidered government functions.” 
Bhagwati, J. dwelt on the functional 


formula and reasoned, (1979) 3 SCC 489 
at p. 510: (AIR 1979 SC 1628). > 


But the decisions show that even this 
test of public or governmental character 
of the function is not easy of applica- 
tion and does not invariably lead to the 
correct inference because the range of 
governmental] activity is broad and vari- 
ed and merely because an activity may 
be such as may legitimately be carried 
on by Government, it does not mean 
that a corporation, which is otherwise a 
private entity, would be an instrumen- 
tality or agency of Government by rea- 
son of carrying on such activity. In fact 
it is difficult to distinguish between 
governmental functions and non-govern- 
mental functions. Perhaps the distinc- 
tion between governmental and non- 
govermental functions is not valid any 
more in a social welfare State where the 
laissez-faire is an outmoded concept and 
Herbert Spencer’s special statics has no 
place............... But the public nature of 
the function, if impregnated with gov- 
ernmental character or “tied or entwin- 
ed with Government” or fortified by 
some other additional factor, may render 
the corporation an instrumentality or 
agency of Government. Specifically, if 
a department of Government is transfer- 
red to a corporation, it would be a strong 
factor supportive of this inference. 


37. The conclusion is impeccable that 
if the corporate body is but an ‘instru- 
mentality or agency’ of Government, 
then Part III will trammel its operations. 


It is a case of quasi-governmental be- 
ings, not of non-State entities. We have 
no hesitation to hold that where the 


chemistry of the corporate body answers 
the test of ‘State’ above outlined it 
comes within the definition in Art. 12. 
In our constitutional scheme where the 
commanding heights belong to the pub- 
lic sector of the national economy, to 
grant absolution to government com- 
panies and their ilk from Part III may 
be perilous. The court cannot connive 
at a process which eventually makes 
fundamental rights as rare as “roses in 
December, ice in June”, as Lord Byron 
lamented in English Bards and Scottish 
Reviewers. Article 12 uses the expres- 
sion “other authorities” and its connota- 
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tion has to be clarified. On this facet 
also the Airport Authority case, (1979) 
3 SCC 489 at p. 517: (AIR 1979 SC 1628) 
supplies a solution ; 


If a statutory corporation, body or 
other authority is an instrumentality or 
agency of the Government, it would be 
an ‘authority’ and therefore ‘State’ 
within the meaning of that expression 
iu Article 12. 

38. The decisions are not uniform as 
to whether being an instrumentality or 
agency of Government ipso jure renders 
the company or other similar body 
‘State’, This again involves a navigation 
through precedents and Bhagwati, J. in 
Airport Authority (supra) has spoken for 
the Court, after referring to Rajasthan 
Electricity Board v. Mohan Lal, (1967) 3 
SCR 377: (AIR 1967 SC 1857), Sukhdev 
v. Bhagatram, (1975) 3 SCR 619: (AIR 
1975 SC 1331), Praga Tool Corporation v. 
C. V. Immanual, (1969) 3 SCR 773: (AIR 
1969 SC 1306), Heavy Engineering Maz- 
door Union v. State of Bihar, (1969) 3 
SCR 995: (AIR 1970 SC 82), S. L. Aggar- 
wal v. General Manager, Hindustan 
Steel Ltd., (1970) 3 SCR 363: (AIR 1970 
SC 1150) and Sabhajit Tewari v. Union 
x India, (1975) 3 SCR 616: (AIR 1975 SC 
329) : 

We may point out here that when we 
speak of a Corporation being an instru- 
mentality or agency of Government. we 
do not mean to suggest that the Cor- 
poration should be an agent of the Gov- 
ernment in the sense that whatever it 
does should be binding on the Govern- 
ment. It is not the relationship of prin- 
cipal and agent which is relevant and 
material but whether the corporation is 
an instrumentality of the Government in 
the sense that a part of the governing 
power of the State is located in the Cor- 
poration and though the Corporation is 
acting on its own behalf and not on be- 


half of the Government, its action is 
really in the nature of State action. 


(1979) 3 SCC 489 at p. 518: (AIR 1979 
SC 1628). 


39. Let us cull out from Airport 
Authority, (AIR 1979 SC 1628) (supra) 
the indicia of “other authorities...... under 
control of the Government of India” 
bringing a corporation within the dè- 
finition of “the State”... The following 
factors have been emphasised in that 
ruling as telling. though not clinching. 
These characteristics convert a statutory 
corporation, a government company, a 
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cooperative society and other registered 
society or- body into a State and they 
are not confined to statutory corpora- 
tions alone. We may decoct the tests 
for ready reference: 


1. “One thing is clear that if the en- 
tire share capital of the corporation is 
held by Government, it would go a long 
way towards indicating that the corpora- 
tion is an instrumentality or agency of 
Government.” 

2. Existence of “deep and pervasive 
State control may afford an indication 
that the Corporation is a State agency 
or instrumentality.” 

3. “It may also be a relevant factor 
-..... Whether the corporation enjoys 
monopoly status which is State con- 
ferred or State protected.” 


4. “If the functions of the corpora- 
fion are of public importance and, close- 
ly related to governmental functions, it 
would be a relevant factor in classifying 
the corporation as an instrumentality or 
agency of Government.” 


5. “Specifically, if a department of 
Government is transferred to a corpora- 
tion it would be a strong factor suppor- 
tive of this inference” of the corporation 
being an instrumentality or agency of 
Government”. < 


40. The finale is reached when the; 
cumulative effect of all the relevant fac-; 
tors above set out is assessed and once; 
the body is found to be an instrument, 
or agency of Government, the further; 
conclusion emerges that it is ‘State’ and: 
is subject to the same constitutional: 
limitations as Government. 


41. This divagation explains the ratio 
of the Airport Authority, (AIR 1979 SC 
1628) (supra) in its full spectrum. There 
the main contention was that the said 
authority a statutory corporation, was 
not State and enforcement of funda- 
mental rights against such a body was 
impermissible. As is apparent from the 
extensive discussion above, the identi- 
cal issue confronting us as to what are 
the “other authorities” contemplated by 
Art. 12 fell for consideration there. 
Most of the rulings relied on by either 
side received critical attention there and 
fhe guidelines and parameters spelt out 
there must ordinarily govern our deci- 
sion. A careful study of the features of 
the Airport Authority and a government 
company covered by Sections 7, 9, 10 
and 12 of the Act before us discloses a 
ri 2 
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Close parallel except that the Airport 
Authority is created by a statute while 
Bharat Petroleum (notified under Sec- 
tion 7 of the Act is recognised by and 
clothed with rights and duties by the 
(statute, 


42. There is no doubt that Bhagwati, 
J. broadened the scope of State under 
Art. 12 and according to Shri G. B. Pai 
the observations spill over beyond the 
requirements of the case and must be 
dismissed as obiter, His submission is 
that having regard to the fact that the 
International Airport Authority is a cor- 
poration created by statute there was no 
occasion to go beyond the narrow needs 
of the situation and expand upon tha 
theme of State in Art. 12 vis a vis Gov- 
ernment companies, registered societies 
and what not. He assails the decision 
also on another ground, namely, the con- 
tradiction between Sukhdev, (1975) 3 
SCR 619: (AIR 1975 SC 1331) and Air- 
port Authority (1979) 3 SCC 489: (AIR 
1979 SC 1628). We will examine both 
these contentions and, incidentally, con- 
sider what the law laid down in the 
other ruling is, We are free to confess 
that the propositions have not been 
neatly chiselled and presented in any 
of the rulings and further, some measure 
of incongruity may be noticed if we 
search for the same; but our approach is 
not to detect contradictions but to dis< 
cover a broad consensus if there be any 
and distil the law in accordance there- 
with. 


43. We may first deal with Tewary’s 
case, (1975) 3 SCR 616: (AIR 1975 SC 
1829) where the question mooted was as 
to whether the C. S. I. R. (Council of 
Scientific and Industrial Research) was 
‘State’ under Art. 12, The C. S. I. R. is 
a registered society with official and 
non-official members appointed by Gov- 
ernment and subject to some measure 
of control by Government in the Minis- 
try of Science and Technology. The 
court held it was not ‘State’ as defined 
in Art, 12. It is significant that the 
court implicitly assented to the proposi- 
tion that if the society were really an 
agency of the Government it would be 
State’. But on the facts and features 
present there the character of agency 
of Government was negatived. The rul- 
ings relied on are, unfortunately, in the 
province of Art. 311 and it is clear that 
a body may be ‘State’ under Part IM 
but not under Part XIV. Ray, C. J., 
rejected the argument that merely be- 
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cause the Prime Minister was the Pre- 
sident or that the other members were 
appointed and removed by Government 
did not make the Society a ‘State’, With 
great respect, we agree that in the ab- 
sence of the other features elaborated 
in Airport Authority case (1979) 3 SCC 
489: (AIR 1979 SC 1628) the composi- 
tion of the Governing Body alone may 
not be decisive. The laconic discussion 
and the limited ratio in Tewary (1975) 3 
SCR 616: (AIR 1975 SC 1329) hardly 
help either side here, 


44, Shri G. B. Pai hopefully took us 
through Sukhdev’s case, (1975) 3 SCR 
619: (AIR 1975 SC 3331) at length to de- 
molish the ratio in Airport Authority, 
(AIR 1979 SC 1628). A majority of three 
judges spoke through Ray. C. J. while 


Mathew, J. ratiocinated differently to 
reach the same conclusion, Alagiri- 
swamy, J. struck a dissenting note 


Whether certain statutory corporations 
were ‘State’ under Art. 12 was the ques- 
tion mooted’ there at the instance of the 
employees who invoked Arts, 14 and 16, 
The fudgment of the learned Chief Jus- 
tice sufficiently clinches the issue in fav- 
our of the petitioner here. The problem 
was posed thus, (1975) 3 SCR 619 at 
pP. 624): (AIR 1975 SC 1331) 


In short the question is whether 
these statutory corporations are authori- 
ties within the meaning of Article 12, 
The answer was phrased thus, (Ibid at 
p. 642), 

The employees of- these statutory 
bodies have a statutory status and they 
are entitled to declaration of being in 
employment when their dismissal or re- 
moval is in contravention of statutory 


provisions, By way of abundant cau- 
tion we state that these employees are 


not servants of the Union or the State 
These statutory bodies are “authorities” 
within the meaning of Article 12 of the 
Constitution, 

Thus, the holding was that the legal 
persons involved there (three corpora- 
tions, viz, The Oil and Natural Gas 
Commission, the Industria] Finance Cor- 
poration and the Life Insurance Cor- 
poration) were ‘State’ under Art. 12, 
The reasoning adopted by Ray, C. J. 
fortifies the argumentation in Airport 
Authority, (1979) 3 SCC 489: (AIR 1979 
SC 1628). 


45.-46. Repelling the State’s plea that 
these bodies were not ‘other authorities’ 
under Art, 12, Ray, C. J. observed, (1995) 
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3 SCR 619 at pp. 634-635 : aes 1975 SC 
1331) 


The State andone aaa 
functions in combination with Govern- 
mental functions in a welfare State. 
Governmental functién must be au- 
thoritative. It must be able to impose 
decision by or under law with authority. 
The element of authority is of a bind- 
ing character, The rules and regulations 
are authoritative because these rules and 
regulations direct and control not only 
the exercise of powers by the Corpora- 
tions but also all persons who deal with 
these corporations, 


The expression “other authorities” in 
Article 12 has been held by this Court 
in the Rajasthan Electricity Board to be 
wide enough to include within. it every 
authority created by a statute and func- 
tioning within the territory. of India, or 
under the control of the Government of 
India. This Court further said referring 
to earlier decisions that the expression 
“other authorities” in Article 12 include 


all constitutional or statutory authori- 


ties on whom powers are conferred by 
law. The State itself is envisaged under 
Article 298 as having the right to carry 
on trade and business. The State as 
defined in Article 12 is comprehended to 


include bodies created for the purpose 
of promoting economic interests of the 
people. The circumstance that’ the 


statutory body is' required fo carry on 
some activities of the nature of trade or 
commerce does not indicate that the 
Board must be excluded from the scope 
. of the word ‘State’. The Electricity 
Supply Act showed that the Board had 
power to give directions, the disobedi- 
ence of which is punishable as a criminal 
offence, The power to issue directions 
and to enforce compliance is an impor- 
tant aspect. (emphasis added). 


Dealing with governmental purposes and 
public authorities. the court clarified, 
(1975) 8 SCR 619 at p, 635: (AIR 1975 
SC 1331) . : 


In the British Broadcasting Corpora- 
tion v. Johns (Inspector of Taxes) (1965) 
1 Ch. 32) it was said that persons who 
are created to carry out governmental 
purposes enjoy immunity like Crown ser= 
vants. Government purposes include 
the traditional: provinces of Government 
as well as non-traditional provinces of 
Government if the Crown has constitu-. 
tionally asserted that they are to be 
within the province of Government. 
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‘..A public authority is a body which has 
public or statutory duties to- perform 
and which performs those duties and 
carries out its transactions for .the bene- 
fit of the public and not for private pro- 
fit. (emphasis added). 


47, Taking up each statute and an- 
alysing its provisions the learned (Chief 
Justice concluded, Ibid. 639 and 641 


The structure of the Life Insurance 
Corporation indicates that the Corpora- 
tion is an agency of the Government 
carrying on the exclusive business of 
life insurance. Each and every provision 
shows in no uncertain terms that the 
voice is of the Central Government and 
the hands are also of the Central Gov- 
ernment, ; 

x x x 

These provisions of 
Finance Corporation Act 
Corporation is in 
controlled by the 
(emphasis ‘added). 
The italicised portion pithily 
the meat of the matter. (If the voice is 
of the Government and so also the 
hands, the face will not hide the soul 
There is nothing in this judgment which 
goes against a government company be- 
ing regarded as ‘State’. On the con- 
trary, the thrust of the logic and the 
generality of the law are far from re- 
strictive and apply to all bodies whic 
fill the bill.) 

48. Mathew, J. is more positive in his 
conception of ‘State’ under Art. 12, 
Sukhdev v. Bhagatram, (1975) 3 SCR 619 
at 644-45: (ATR 1975 SC 1331). 


The concept of State has undergone 
drastic changes in recent years. Today 
State cannot be conceived of simply as 
a coercive machinery wielding the thun- 
derbolt of authority. It has to be view- 
ed mainly as a service corporation, 

“If we clearly grasp the character of 
the state as a social agent, understand- 
ing it rationally as a form of service and 
not mystically as an ultimate power, we 
shall differ only in respect of the limits 
of its ability to render service.” (see Mac 
Iver. “The Modern State” 183). 

x T + Os x 

A state is an abstract entity. It can 
only act through the instrumentality or 
agency of natural or judicial persons, 
Therefore, there is nothing strange in the 
notion of the state acting through a cor- 
poration and making it an agency or in- 
atrumentality of the State....... 


x 

the Industrial 
show that the 
effect managed and 
Central Government. 


sums up 
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` The tasks of government multiplied 
with the advent of the welfare State and 
consequently, the framework of civil 
service administration became increas- 
ingly insufficient for handling the new 
tasks which were often of a specialised 
and highly technical character. At the 
same time, ‘bureaucracy’ came under a 
cloud. The distrust of government by 
civil service justified or not, was @ 
powerful factor in the development of a 
policy of public administration through 
separate corporation which would operate 
largely according to business principles 
and be separately accountable. 


The public corporation, therefore, be- 
came a third arm of the Government. In 
Great Britain, the conduct of basic in- 
dustries through giant corporations is now 
a permanent feature of public life. 


The Indian situation is an a fortiori case, 
what with Part IV of the Constitution 
and the Government of India Resolution 
on Industrial Policy of 1956. Sukhdev v. 


Bhagatram (1975) 3 SCR 619 at 646: 
(AIR 1975 SC 1331). 
Accordingly the States will progres- 


sively assume a predominant and direct 
responsibility for setting up new indus- 
trial undertakings and for developing 
transport facilities. It will also under- 
take State trading on an increasing scale. 

49. Of course, mere State aid to a 
company will not make its actions State 
actions. Mathew, J. leaned to the view 
that (Ibid 650). 

iichertgiee State financial support plus an 
unusual degree of control over the 
management and policies might lead one 
to characterise an operation as State ac- 
tion. 


Indeed, the learned Judge went much 
farther. (Ibid 650), 


Another factor which might be con- 
sidered is whether the operation is an 
important public function. The com- 
bination of States aid and the furnishing 
of an important public service may re- 
sult in a conclusion that the operation 
should be classified as a State agency, 
If a given function is of such public im- 
portance and so closely related to gov- 
ernmental functions as to be classified as 
a governmental agency, then even the 
presence or absence of State financial aid 
might be irrelevant in making a finding 
of State action. If the function does not 
fall within such a description. then mere 
addition of State money would not in- 
fluence. the conclusion, Š , i 
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It must be noticed that ‘the emphasis is 
on functionality plus State control 
rather on the statutory -character of the 
Corporation. (1975) 3 SCR 619 at p, 651: 
(AIR 1975 SC 1331). 

Institutions engaged in matters of high 
public interest or performing public 
functions are by virtue of the nature of 
the function performed government 
agencies. Activities which are too funda- 
mental to the society are by definition 
too important not to be considered gov- 
ernment functions. ` 


50. We may read the ratio from the 
judgment of Mathew, J, where he says, 
(Ibid 653-55) 


It is clear from the provisions that the 
Central Government has contributed the 
original capital of the Corporation, that 
part of the profit of the Corporation 
goes to that Government, that the Cen- 
ral Government exercises control] over 
the policy of the Corporation. that the 
Corporation carries on a business having 
great public importance and that it en- 
in the business, I 
would draw the same conclusions from 
the relevant provisions of the Industrial 
Finance Corporation Act which have also 
been referred to in the aforesaid judg- 
ment. In these circumstances, I think, 
these corporations are agencies or in- 
strumentalities of the ‘State’ and are, 
therefore, ‘State’ within the meaning of 
Article 12. The fact that these corpora- 
tions have independent personalities in 
the eye of law does not mean that they 
are not subject to the control of govern- 
ment or that they are not instrumen- . 
talities of the government. These cor- 
porations are instrumsentalities or agen- 
cies of the State for carrying on busi- 
nesses which otherwise would have been 
run by the State departmentally. If the 
State had chosen to carry on these busi- 
nesses through the medium of govern- 
ment departments. there would have 
been no question that actions of these 
departments would be ‘State actions’, 
Why then should the actions be not state 
actions ? 

x x x: x 
wees dmerely because a corporation has 
legal personality of its own, it does not 
follow that the corporation cannot be an 
agent or instrumentality of the State, 
if it is subject to control of government 
in all important matters of policy. No 
doubt, there might be some distinction 
between the nature of control exercised 
by ‘principal ‘over agent and ‘the: control 


168i - 


exercised by. . government over public 
corporation. That, I think is only a dis- 
tinction in degree. The crux of the 
matter is that public corporation is a 
new type of institution which has sprung 
from the new social and economic func- 
tions of government and that it therefore 
does not neatly fit into old legal cate- 
gories. Instead of forcing it into them. 
the later should be adapted to the needs 
of changing times and conditions. 


51. There is nothing in these observa- 
tions to confine the concept of State to 


statutory corporations. Nay, the tests 
are common to any agency or instru- 
mentality, the key factor -being the 


brooding presence of the State behind 
the operations of the body, statutory or 
other. 


52. A study of Sukhdev’s case, (1975) 
3 SCR 619: (AIR 1975 SC 1331) (a Con- 
stitution Bench decision of this Court) 
lyields the clear result that the prepon- 
derant considerations for pronouncing an 
entity as State agency or instrumentality 
are (1) financial resources of the State 
being the chief funding source, (2) func- 
tional character being governmental ın 
essence, (3) plenary contro] residing in 
Government, (4) prior history of the 
same activity having been carried on by 
[Government and made over to the new 
body and (5) some element of authority 
jor command. Whether the legal per- 
‘son is a corporation created by a sta- 
|tute, as distinguished from under a stay 
tute, is not an important criterion al- 
though it may be an indicium. Applying 
[the constellation of criteria collected by 
lus from Airport Authority, (1979) 3 SCC 
489: (ATR 1979 SC 1628), on a cumula- 
itive basis, to the given case, there is en- 
jough material to hold that the Bharat 
iPetroleum Corporation is ‘State’ within 
the enlarged meaning of Art. 12. 


53. The Rajasthan Electricity Board 
case, (1967) 3 SCR 377 at pp. 385-86 : 
(AIR 1967 SC 1857) (the majority judg- 
ment of Bhargava, J.) is perfectly com- 
patible with the view we take of Art. 12 
or has been expressed in Sukhdev (1975) 
3 SCR 619: (AIR 1975 SC 1331) and the 
Airport Authority, (1979) 3 SCR 489: 
(AIR 1979 SC 1628). The short question 
that fell for decision was as to whether 
the Electricity Board was ‘State’. -There 
was no debate, no discussion and no de- 
cision on the issue of excluding from the 
area of ‘State’, under Art. 12, units in- 
corporated under a statute as against 
those created by. a statute. On the other 
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hand, the controversy was oyer the ex- 
clusion from the definition of State in 
Art. 12 corporations engaged in commer- 
cial activities. This plea for a narrow 
meaning was negatived by Bhargava, J. 
and in that context the learned Judge 
explained the signification of “other au- 
thorities” in Art. 12, (AIR 1967 SC 1857). 

The meaning of the word “authority” 
given in Webster’s Third New Interna- 
tional Dictionary, which can be applic- 
able, is “a public administrative agency 
or corporation having quasi-governmen- 
tal powers and authorised to administer 
a revenue-producing public enterprise.” 
This dictionary meaning of the word “au- 
thority” is clearly wide enough to in- 
clude all bodies created by a statute on 
which powers are conferred to carry out 
governmental or quasi-governmental fun- 
ctions, The expression ‘other authorities’ 
is wide enough to include within it every 
authority created by a statute and func- 
tionine within the territory of India, or 
under the control of the Government of 
India: and we do not see any’ reason to 
narrow down this meaning in the ‘con- 
text in which the words “other authori- 
ties” are used in Art. 12 of the Constitu- 
tion. 

x x x x x 

These decisions of the Court support 
our view that the expression “other au- 
thorities” in Art. 12 will include all con- 
stitutional or statutory authorities on 
whom powers conferred may be for the 


purpose of carrying on commercial ac- 
tivities, Under the Constitution, the 
State is itself envisaged as having the 


right to carry on trade or business as 
mentioned in Art. 19 (1) (g) In Part IV, 
the State has been given the same 
meaning as in Art. 12 and one of the 
Directive Principles laid down in Art. 46 
is that the State shall promote with spe- 
cial care the educational and economic 
interests of the weaker sections of the 
people. The State, as defined in Art. 12, 
is thus comprehended to include bodies 
created for the purpose of promoting the 
educational and economic interests of 
the people. The State, as constituted by 
our Constitution, is further specifically 
empowered under Art. 298 to carry on 
any trade or business. The circumstance 
that the Board under the Electricity Sup- 
ply Act is required to carry on some 
activities of the nature of trade or com- 
merce does not, therefore, give any in- 
dication that the Board must be exclud- 
ed from the scope of the word “State” 
as used in Art, 12. .- A 
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The meaning of the learned judge is un- 
mistakable that “the State” in Art. 12 
comprehends bodies created for the pur- 
pose of promoting economic activities. 
These bodies may be statutory corpora- 
tions, registered . societies, government 
companies or other like entities. The 
court was not called upon to consider 
this latter aspect, but to the extent to 
which the -holding goes, it supports the 
stand of the petitioners, : 

54. We are not disposed to discuss 
more cases because two constitution ben- 
ches and two smaller benches have al- 
ready pronounced on the amplitude of 
“other authorities” in Art. 12. Even so, 
-a passing reference may be made to a 
few more cases. In Praga Tools Corpora- 
tion v. Immanuel, ( (1969) 3 SCR 773): 
(AIR 1969 SC 1306) this court was called 
upon to consider the enforceability of 
two industrial settlements against the 
management which was a company with 
substantial share-holding for the Union 
Government and the Government of 
Andhra Pradesh. There was no specific 
reference to Art, 12 as such although it 
was mentioned early in the judgment 
that the company was a separate legal 
entity and could not be said to be 
“either a Government corporation or an 
industry run by or under the authority 
of the Union Government.” It must be 
noticed that 12% shares in the company 
were held by private individuals and no- 
thing more is known about the plenary 
control by Government and other fea- 
tures we have referred to earlier in this 
judgment. On the other hand, the short 
passage, part of which we have extracted, 
almost suggests that a government cor- 
poration may stand on a different foot- 
ing from Praga Tools Corporation 
(supra). If so, it supports the view we 
have taken. The Hindustan Steel case, 
(1970) 3 SCR 363: (AIR 1970 SC 1150), 
which was cited.at the bar, considered 
the question as to whether an employee 
of that company was holding a post 
under the Union or a State so as to 
claim the protection of Art. 311. This 
claim was negatived, if we may say so, 
rightly. In the present case, Art. 12 ıs 
in issue and not Art. 311 and, therefore, 
that citation is an act of supererogation. 
The Vaish College case, (1976) 2 SCR 
1006: (AIR 1976 SC 888) which too was 
referred, related to the status of the 
managing committee of a college and the 
enforceability .of the contractual rights 


of a teacher by a writ under Art. 226. © 
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That problem is extraneous to our case 
and need not detain us. : . 


55. Imagine the possible result of 
holding that a government company, be- 
ing just an entity created under a 
statute, not by a statute, it is not ‘State’. 
Having regard to the directive in Art. 38 
and the amplitude of the other Articles 
in -Part IV Government may appropria- 
tely embark upon almost any activity 
which in a non-socialist republic may 
fall within the private sector, Any per- 
son’s employment, entertainment, tra- 
vel, rest and leisure, hospital facility 
and funeral service may be controlled 
by the State. And if all these enter- 
prises are executed through government 
companies, bureaus, societies; councils, 
institutes and homes, the citizen may 
forfeit his fundamental freedoms vis a 
vis these strange beings which: are gov- 
ernment in fact but corporate in form. 
If only fundamental rights were forbid-~ 
den access to corporations, companies, 
bureaus, institutes, councils and kindred 
bodies which act as agencies of the Ad- 
ministration, there may be a break-down 
of the rule of law and the constitutional 
order in a large sector of governmental 
activity carried on under the guise of 
‘jural persons’, It may pave the way for 
a new tyranny by arbitrary administra- 
tors operated from behind by Govern- 
ment but unaccountable to Part III of 
the Constitution. We cannot assent to 
an interpretation which leads fo such a 
disastrous conclusion unless the language 
of Art. 12 offers no other alternative. 

56. It is well known that “corpora- 
tions have neither bodies to be kicked, 
nor souls to be damned” and Govern- 
ment corporations are mammoth orga- 
nisations. If Part II of the Constitu- 
fion is halted at the gates of corporations 
Justice Louis D. Brandeis’s observation 
will be proved true: 


The main objection to the very large 

corporation is that it -makes possible — 
and in many cases makes inevitable —. 
the exercise of industrial absolutism. 
It is dangerous to exonerate corporations 
from the-need to have constitutional con- 
science: and so, that interpretation, lan- 
guage permitting, which makes govern- 
mental agencies, whatever their mein, 
amenable to constitutional limitations 
must be adopted by the court as against 
the alternative of permitting them to 
flourish as an imperium in imperio. 

57. The commonsense: signification of 
the expression “other authorities: under 


1881 


the control of the Government of India” 
is plain and there is no reason to make 
exclusions on sophisticated -grounds such 
as that the legal person must be a statu- 
tory corporation, must have power to 
make flaws, must be created by and not 
under a statute and so on. The jurispru- 
jdence of Third World countries cannot 
afford the luxury against which Salmond 
cavilled, Salmond, Jurisprudence, 10th 
“End, p. 51, 


Partly through the methods of its his- 
forical development, and partly through 
the influence of that love of subtlety 
which has always been the besetting sin 
of the legal mind, our law is filled with 
needless distinctions, which add enor- 
mously to its bulk and nothing to its 
value, while they render a great part of 
it unintelligible to any but the expert. 


58. Having concluded the discussion 
on the amenability of the respondent- 
company to Part IN we proceed to con- 
sider the merits of the case on the foot- 
ing that a writ will issue to correct the 
illegality if there be violation of Arts, 14 


and 19 in the order deducting from the 


pension of the petitioner two sums of 
money mentioned right at the beginning, 

59. We may now proceed to consider 
the substantial questions raised by peti- 
tioner to invalidate the deductions from 
his original pension on the ground of 
his drawal of provident fund and gra- 
tuity. The justification for such deduc- 
tion is claimed to be regulation 16 and 
its antidote is urged to be a provision in 
the two respective enactments relating 
fo provident fund and payment of gra- 
tuity, namely, Ss. 12 and 14, 

60. The petitioner retired voluntarily 
under an extant voluntary retirement 


scheme. The quantum of pension was 
regulated by that scheme. The petitioner 
was also a member of the statutory 


scheme framed within the scope of the 
Employees Provident Funds and Miscel< 
. laneous Provisions Act, 1952 and was en= 
titled to Provident Fund payment on re- 
tirement, Likewise, he was entitled td 
payment under the Gratuity Act, 1972. 
These were the statutory rights which he 
enjoyed, Being a non-contributory mem- 
ber of the Pension Fund of Burmah 
Shell under the Trust Deed set up by it, 
he earned his pension, But the Trust 
Deed contained many regulations. The 
normal annual pension under the regula- 
tions worked out to a sum of Rs. 165.99 
per month for the petitioner. Regula- 
tion 16 provided for certain “authorised 
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deductions” from the amount of pension 
of non-contributing : members. The - 
quantification of these deductions was 
provided for in the said. regulation. If. 
these deductions were not to be made, 
the petitioner would be eligible for his 
pension of Rs. 165.99 and Rs, 86 per 
month by way of Supplementary Retire- 
ment Benefits which, he asserted was a 
part of the pensionary benefits, This 
was being paid by the Burmah Shell to 
its employees and naturally this obliga- 
tion devolved on the successor second re~ 
spondent under the statutory rules 
framed in this behalf (Burmah Shell 
(Acquisition of Undertakings in India) 
(Administration of Fund) Rules, 1976). 
But, by letter dated August 10, 1973, the 
petitioner was informed that a sum of 
Rs. 56.12 would be deducted as an ‘au- 
thorised deduction’ pursuant to reg. 16 
mentioned above. The cause for this 
was the drawal of the provident fund 
amount. Likewise, when the gratuity 
was drawn by the petitioner, another 
Jetter dated October 24, 1973 was issued 
to him that there would be a further 
reduction of the pension. When the peti- 
tioner complained to the appropriate au- 
thority that Burmah Shell was declining 
to pay the gratuity, a direction was 
issued to the management to- pay the 
sum of gratuity due, Thereupon, a fur- 
ther deduction of Rs. 68.81 from the 
monthly pension of the petitioner was 
effected as an ‘authorised deduction’ 
under reg, 16 (3). The discretionary 
payment by way of retirement benefits, 
namely, Rs, 86 per month was also stop- 
ped, maybe because the petitioner litiga- 
tively withdrew gratuity and provident 


fund. The pitiable position was that the 


petitioner found himself. with a miser- 
able amount of Rs. 40.06 per month, a 
consequence directly attributable to his 
receiving provident fund and gratuity 
amounts, Of course, legality cannot be 
tested on the size of the sum and the 
court must examine the merits dehors 
any sympathy. 


` 61. The petitioner’s attempt fo re- 
cover his full pension under Section 33C 
(2) of the Industrial Disputes Act failed 
since that jurisdiction was no more than 
that of an executing court and there 
should be a substantive order creating 
the obligation before enforcement could 
follow, 


62. The liability for the - payment of 
full pension, was that of Burmah Shell, 
but, by virtue of Sections 3 and 4 of 
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the Act, all the assets and liabilities 
vested in the Central Government and 
thereafter, in the second respondent, 
Section 10 of the Act. relates to provi- 
dent fund, superannuation welfare fund 
and the like, Section 10 (3) is impor- 
tant: 


10 (3). The Government company in 
which the undertaking of Burmah Shell 
in India are directed to be vested shall, 
as soon as may be after the date of vest- 
ing, constitute, in respect of the moneys 
and other assets which are transferred 
to, and vested in, it under this section, 
one or more trusts having objects as 
similar to the objects of the existing trusts 
as in the circumstances may be practic- 
able, so, however, that the rights and 
interests of the beneficiaries of the trust 
referred to in sub-section (1) are not, in 
any way, prejudiced or diminished, (em; 
phasis added). 


Follow-up steps were accordingly taken 
and there is no quarrel over it. It is 
clear, therefore, that the second respon- 
dent has made provision for the rights 
and interests of the beneficiaries of the 
Trust established by Burmah Shell for 
the benefit of the persons employed by 
it. S. 10 (1) puts this matter beyond 
doubt. This obligation of the second 
respondent is a statutory one and hav- 
ing regard to the provisions of Sec- 
tion 11, it cannot be affected by any in- 
strument or decree or order. The statu- 
tory continuation of a pre-existing liabi- 
lity to pay pension, provident fund or 
gratuity, cannot be avoided having re- 
gard to S. 10. 

63, Shri Pai contends that the very 
root of the claim to pension is the Trust 
Deed which is to be read integrally. Re- 
gulation 16 is part and parcel of the right 
to pension and cannot be divorced from 
reg. 13. indeed, these regulations are 
so intertwined that the “authorised de- 
ductions” are an inextricable part of the 
right to pension. If this approach be 
correct and if there be no other legal 
prohibition in making the deductions, the 
conclusion is convincing that the quatum 
of pension must sustain the authorised 
deduction immediately provident fund 
and gratuity are drawn. The counter 
argument of Shri Parekh is that there is 
a statutory prohibition against any de- 
duction from the pension if the ground 
is drawal of provident fund or gratuity 
amount. In view of the statutory taboo 
he contends, that the deduction is un- 
authorised even if the contract or trust 
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may provide so. So, the crucial ques- 
tion is whether there is a statutory ban 
on any diminution in the pension because 
of provident fund and gratuity benefits 
having been availed of. The PF Act 
and the Gratuity Act contain certain pro- 
tective provisions whose true import falls 
for construction and is decisive of the 
point in dispute. ; 


64. Let us assume for a moment that 
reg. 16 authorises deductions and that 
discretionary payments, although enjoy- 
ed by the employees, is liable to be stop- 
ped. The question is whether Section 12 
of the PF Act forbids any such reduc- 
tion or deduction out of the benefits in 
the nature of old age pension on the 
Score of the payment of contribution io 
the provident fund. We may extract S. 12 
here for, according to Shri Parekh, tha 
language speaks for itself: 


12. No employer in relation to an 
establishment to which any scheme or 
the insurance scheme applies shall, by 
reason only of his liability for the pay- 
ment of any contribution to the Fund or 
the Insurance Fund or any charges under 
this Act or the scheme, reduce, whether 
directly or indirectly, the wages of any 
employee to whom the scheme of the 
Insurance Scheme applies or the total - 
quantum of benefits in the nature of old 
age pension, gratuity, provident fund or 
Life Insurance to which the employee is 
entitled under the terms of his employ- 
ment, express or implied. (emphasis 
added). 


We take the view that this benign provi- 
sion must receive a benignant construc- 
tion and, even if two interpretations are 
permissible, that which furthers the 
beneficial object should be preferred. 
From that perspective, the inference is 
reasonable that the total quantum of 
benefits in the nature of old age pension, 
gratuity or provident fund, shall not be 
reduced by reason only of the liability of 
the employer for payment of contribution 
to the fund. The Section, prevails over 
the Trust Deed. The provident fund ac- 
crues by statutory force and Section 12 
overrides any agreement authorising 
deductions, argues Shri Parekh. i 

65. A Similar result holds good even 
under the Gratuity Act. Section 14 of 
that Act reads thus: 


14. The provisions of this Act or any 
rule made thereunder shall have effect 
notwithstanding anything inconsistent 
therewith contained in any enactment 


-other than this Act or. in instrument or 


19381 


contract having effect by virtue of. any 
enactment other than this Act. 


The expression “instrument”, certainly 
covers a Trust Deed and, notwithstanding 
the deduction that may be sanctioned by 
the Trust Deed, the over-riding effect of 
Section 14 preserves the pension and 
immunises it against any deduction attri- 
butable to the statutory payment of the 
provident fund. The deduction made by 
the second respondent is, in that event, 
illegal. : 

66. Shri Pai argues that no reduction 
of retiral benefit is effected because the 
entitlement to pension under reg. 13 is it- 
self conditioned by the clause for deduc- 
tion and has no separate amplitude de- 
hors the ‘authorised deduction’ spelt out 
in reg, 16. Let us examine these rival 
contentions. If reg. 16 is a provision 
which imposes a cut in certain eventuali- 
ties it is possible to hold that the em- 
ployee has a certain pensionary right. 
But if he draws P. F, or gratuity that 
pension will be pared down by a separate 
rule of deduction from the pension. It fol- 
lows that there is no straining of the 
language of the regulations to mean, 
firstly, a right to pension quantified in 


certain manner and, secondly, a right in. 


the Management to make deduction from 
out of that pension if other retiral bene- 
fits are drawn by the employee. That ap- 
pears to be the pension scheme. If this 
be correct, there is no substance in the 
argument that the pension itself is auto- 
matically reduced into a smaller scale of 
pension on the drawal of provident fund 
or gratuity, Pension is one thing, deduc- 
tion is another. The latter is indepen- 
dent of pension and operates on the pen- 
sion to amputate it, as it were. If a law 
forbids such cut or amputation the pen- 
sion remains intact. 


67. The public policy behind the pro- 
visions of Sections 10, 12 and 14 of the 
respective statutes is clear. We live in a 
welfare State, in a ‘socialist’ republic, 
under a Constitution with profound con- 
cern for the weaker classes including wor- 
kers (Part IV). Welfare benefits such as 
pensions, payment of provident fund and 
gratuity are in fulfilment of the Directive 
Principles. The payment of gratuity or 
provident fund should not occasion any 
deduction from the pension as a “set-off”. 
Otherwise, the solemn statutory provi- 
sions ensuring provident fund and 
gratuity become illusory. Pensions are 
paid out of regard for past meritorious 
services. The root of gratuity: and. the 
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foundation of provident. fund are differ- 
ent. Each one is a salutary benefaction 
statutorily guaranteed independently of 
the other. Even assuming that by private 
treaty parties had otherwise agreed to 
deductions before the coming into force 
of these beneficial enactments they can- 
not now be deprivatory. It is precisely to 
guard against such mischief that the non- 
obstante and over-riding provisions are 
engrafted on these statutes, - 


-88. We must realise that the pension 
scheme came into existence prior to the 
two beneficial statutes and Parliament 
when enacting these legislations must 
have clearly intended extra benefits be- 
ing conferred on employees, Such a con- 
sequence will follow only if over and 
above the normal pension, the benefits of 
provident fund and gratuity are enjoyed. 
On the other hand, if consequent on the 
receipt of these benefits there is a 
proportionate reduction in the pension, 
there is no real benefit to the employee 
because the Management takes away by 
the left hand what it seems to confer by 
the right, making the legislation itself 
leithanded. To hold that on receipt of 
gratuity and provident fund the pension 
of the employee may be reduced pro 
tanto is to frustrate the supplementary 
character of the benefits. Indeed, that is 
why by Ss. 12 and 14 overriding effect is 
imparted and reduction in the retiral 
benefits on account of provident fund 
and gratuity derived by the employee is 
frowned upon. We, accordingly, hold 
that it is not open to the second respon- 
dent to deduct from the full pension any 
sum based upon reg. 16 read with reg. 13. 
If reg. 16 which now has acquired statu- 
tory flavour, having been adapted and 
continued by statutory rules, operates 
contrary to the provisions of the P. F. 
Act and the Gratuity Act, it must fail as 
invalid. We uphold the contention of the 
petitioner. 


69. The only point that survives turns 
on the stoppage of the discretionary sup- 
plementary pensionary benefit. What is 
discretionary depends on the discretion of 
the employer. But that power when ex- 
ercised by an agency of Government like 
the second respondent, must be based 
upon good faith and due care, If asa 
measure of reprisal or provoked by the 
drawal of gratuity, or by resort to legal 
authorities, such supplementary, bene- 
fit is struck off, it will cease to be bona 
fide or valid. We have no material to 
hold that .the second respondent has 
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independently considered this matter 
and so we direct that if the petitioner 
moves the second respondent stating his 
case for the continuance of the supple- 
mentary benefit, it will be considered on 
its merits uninfluences by extraneous 
factors. We do not think it right or 
necessary to issue any further direction. 
_ 70. We hold that the petitioner is en- 
titled to his full pension of Rs. 165.99. 


We further hold that, on appropriate re- - 


Presentation by him, the second respon- 
ldent shall consider the grant or stop- 
page of the supplementary pensionary 
‘benefit on its merits. The petition is 
allowed with costs which we quantify 
at Rs, 2,000/- Shri Parekh represents that 
this sum may be directed to be paid to 
the Legal Aid Society in the Supreme 
Court. We appreciate this gesture of 
counsel and direct the Registry to act 
accordingly, 


71. Social justice is the conscience of 
our Constitution, the State is the promo- 
ter of economic justice, the founding 
faith which sustains the Constitution 
and the country is Indian humanity. 
The public sector is a model employer 
with a social conscience not an artificial 


person without soul to be damned or | 


body to be burnt. The stance that, by 
.deductions and discretionary: withhold- 
ing of payment, a public sector company 
may reduce an old man’s pension to 
Rs. 40 from Rs. 250 is unjust, even if it 
be assumed to be legal. Law and jus- 
tice must be.on talking terms and what 
matters under our constitutional scheme 
is not merciless ‘law but humane lega- 
lity. The true strength and stability of 
our polity is society’s ` credibility in 
social justice, not perfect legalese; and 
this case does disclose indifference to this 
fundamental value. We are aware that, 
Shri G., B. Pai, for the Management, did 
urge that ‘principle’ was involved and 
that settlements had been reached be- 
tween Labour and Management on many 
issues. We do appreciate the successful 
exercises of the Management in reach- 
ing just settlements with its employees 
but wonder whether the highest prin- 
ciple of our constitutional culture is not 
empathy with every little individual. 


PATHAK, J.:— 72. I must confess to 
some hesitation in accepting the proposi- 
tion that the Bharat Petroleum Corpora- 
tion Limited is a “State” within the 
meaning of Art. 12 of the Constitution. 
But in view of the direction taken by 
the law in this Court since Ramana 
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Dayaram Shetty v, International Airport 
Authority, (1979) 3 SCR 489 : (AIR 1979 
SC 1628), I find I must lean in favour 
of that conclusion. I would have wel- 
comed a wider range of debate before 
us on the fundamental principles involv~ 
ed in the issue and on the implications 
flowing from the definition in the Com- 
panies Act, 1956 of a “Government Com- 
pany”, but perhaps a future case may 
provide that. 

73. As regards the Burmah Shell 
(Acquisition of Undertakings in India) 
Act, 1976 I am unable to see any sup- 
port for the proposition in the provisions 
of that Act. The provisions will apply 
to any Government Company, and they 
do not alter the basic nature of that 
company. They are provisions which 
could well have been applied to a pri- 
vate corporation, if the Act had selected 
one for vesting the undertaking in it. 
Would that have made the private cor- 
poration a “State” ? ; | 

74. On the merits of the petitioners 
claim I need say no more than that I 
agree with my learned brothers that the 
petitioner should be granted the relief 
proposed by them,’ 

i Petition allowed. 
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Urban: Land (Ceiling and Regulation): 
Act (33 of 1976), Ss. 2 (£), 11 (6), 23 and 
27 (1) — Constitutional validity of Act — 
Except S. 27 (1), entire Act.is valid 
Constitution of India, Arts. 14, 31, 314, 
81B, 39. . 

Per Majority (Chandrachud, C. J. 
Bhagwati and Krishna Iyer, JJ.): 

The entire Urban Land (Ceiling and 
Regulation) Act of 1976 is valid save and 
except Section 27 (1) insofar as it imposes 
a restriction on transfer of any urban or 
urbanisable land with a building or of a 
portion of such building, which is within 
the ceiling area. (Para 2) 

Per Chandrachud, C. J. and Bhag- 
wati, J.: ` i 

The vice from which a provision here 
or a provision there of the Act may be 
shown to suffer will not justify the con- 
clusion that the Act is not intended to or 
does not, by its scheme, in fact imple- 
ment or achieve the purposes of clauses K 
and (c) of Article 39. (Para 2 

The definition of ‘family’ in Sec. 2 ($), 
which in relation to a person means the 
individual, the wife or husband, as the 
case may be, of such individual and their 
unmarried minor children, will not neces- 
sarily lead to concentration of wealth in 
the hands of a few persons or families. 
Such is not the intendment, nor the drive, 
nor the direct and inevitable consequence 
of the definition of ‘family’. 


ent 


(Para 8) 

Section 23 is valid and does not suffer 
from any constitutional infirmity. The 
disposal of excess vacant lands must be 
made strictly in accordance with the man- 


date of sub-section (4) of Section 28, sub- - 


ject to this, that in a given case such land 
may be allotted to any person, for any 
purpose relating to, or in connection with, 
any ‘industry’ or for the other purposes 
mentioned in sub-section (1), provided 
that by such allotment, common good 
will be subserved. The governing test of 
disposal of excess land being ‘social good’, 
any disposal in any particular case or 


cases which does not subserve that pur- 


se will be liable to be struck down as 
eing contrary to the scheme and intend- 
ment of the Act. Private property cannot 
under our Constitution be acquired or 
allotted for private purposes though an 
enabling power like that contained in 
sub-section (1) of Section 28 may be exer- 
cised in cases where the common good 
dictates the distribution of excess vacant 


land to an industry, as defined in 
clause (b) of the ‘Explanation to Sec- 
tion 28. . (Para 4) 
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Section 11 (6) which provides that the 
amount payable under sub-section (1) or 
sub-section (5) of Section 11 shall, in no 
case, exceed two lakhs of rupees is valid. 
The amount thus payable is not illusory 
and the provision is not confiscatory. 
Rupees two lakhs is not like a farthing 
even if the excess land may be a fortune. 

(Para 5A) 


Sub-section (1) of Section 27 is invalid 
insofar as it imposes a restriction on 
transfer of any urban or urbanisable land 
with a building or a portion only of such 
building, which is within the ceiling area. 
Such property will therefore be transfer- 
able without the constraints mentioned 
in sub-section (1) of Section 27. 

(Para 5B) 


Per Krishna Iyer, J. — 


Section 11 (6) is invulnerable. Having 
regard to the human condition of a large 
percentage of pavement dwellers and slum 
dwellers in our urban areas and proleta- 
rian miserables in our rural vastnesses, 
any one who gets Rs. 2 lakhs can well be 
regarded as having got something sub- 
stantial to go by. In a society where half 
of humanity lives below the bread-line, 
to regard Rs. 2 lakhs as a farthing is fare- 
well to poignant. facts and difficult to ac- 
cept. . (Paras 18, 14) 


‘Family’ as defined in S. 2 (f) accords 
with the current life-style in urban con- 
ditions and is neither artificial nor arbitr- 
ary nor violative of Art. 14. (Para 15) 


Part IV which seeks to build a Social 
Justice Society, is basic to our constitu- 
tional order. Any transgression of Arti- 
cle 89 (b) and (c) is beyond the scope of 
S. 23 (1) and disposal of land thereunder 
must subserve the common good and not 
the reverse. This limitation on the wide 
words of S. 28 (1) is a matter of seman- 
tics and reading down meanings of words 
with loose lexical amplitude is permissible 
as part of the judicial process. To sustain 
a law by interpretation is the rule. To be 
trigger-happy in shooting at sight every 
suspect law is judicial legicide. Courts 
can and must interpret words and read 
their meanings so that public good is pro- 
moted and power misuse is interdicted. 
Even the crude drafting of S. 28 (4) by 
the unwanted ‘subject to’ will not whittle 
down the power, why the obligation, to 
distribute vacant land, not . according to 
personal, political or. official fancy but 
strictly ed to the good set down in 
Art, 89 (b) and (o). (Paras 18 and 20) 
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Per Tulzapurkar, J. 
ment). . 

The impugned Act, though purporting 
to do so, does not, in fact, further the 
directive principles in Art. 39 (b) and Si 
S. 2 (f) in relation to prescription of ceil- 
ing area, permits unwarranted and un- 
justifed concentration of wealth instead 
of preventing the same and is in teeth of 
the objective under Art. 39 (c); similarly, 
5. 28, produces results contrary to the ob- 
jective under Art. 89 (b), Therefore, the 
Act is outside the pale of the protective 
umbrella of Art. 31C. (Para 49) 

Section 2 (f) which contains the artificial 
definition of ‘family’ in relation to the 
prescription of ceiling area, Section 23 
which deals with disposal. or distri- 
bution of excess vacant land acquired 
under the Act as per priorities Jaid down 
therein and S. 11 (6) which puts a maxi- 
mum limit on the quantum of the amount 
payable in respect of excess vacant land 
acquired from a holder irrespective of the 
extent of area held by him — these three 
provisions flagrantly violate those aspects 
of Arts. 14 and 81 which constitute the 
essential and basic features of our Con- 
stitution and hence the protective um- 
brella of Art. 81B is not available to the 
Act inasmuch as the 40th Constitution 
Amendment Act 1976 to the extent to 
which it inserts the Act in the Ninth Sche- 
dule is beyond the constituent power of 
the Parliament as the said Amending Act 
has the effect of damaging or destroying 
the basic structure of the Constitution. 


(Para 49) 


The artificial definition of ‘family’ given 
in S. 2 (f) in relation to prescription of 
ceiling area under S. 4 (1) is clearly viola- 
tive of Art. 14 and as such is ultra vires 
and unconstitutional. Similarly, S. 28 
which authorises compulsory acquisition 
of property for private purposes is in 
breach of the doctrine of eminent domain 
and since it flagrantly violates Art. 31 (2) 
is ultra vires and unconstitutional. 

(Para 49) 

Since S. 2 (£) together with adopting 
of double standard for fixing ceiling 
area runs through and forms basis of the 
whole Chapter III and since S. 28 is a 
vital, integral and non-severable part of 
the entire scheme of urban ceiling en- 
visaged by Chapter IJ, the whole of 
Chapter III has to fall along with those 
two provisions and as such that Chapter 
is also declared to be ultra vires and un- 
constitutional. Further, it cannot be dis- 
puted that Chapter III comprises the sub- 


(Dissenting Judg- 


stratum of the entire scheme of urban 
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ceiling contemplated by the- enactment 
incorporating its main provisions while 
the other Chapters deal with ancillary or 
incidental matters which form the decora- 
tive frills of the main fabric. If the sub- 
stratum is found to be diseased, invalid 
and bad in law the entire Act has to go 
and is accordingly struck down as void 
and unconstitutional. (Para 49) 
Section 11 (6), a severable provision, 
being violative of fundamental right 
under Art. 31 is declared to be ultra vires 
and unconstitutional. (Para 49) 
Section 27, being severable, is also 
declared ultra vires and unconstitutional 
as being beyond the ambit of the Act and 
violative of Art. 14 of the Constitution. 
(Paras 48 and 49) 
Per Sen, J 


The provisions of sub-sections (1), (2) 
and (8) of S. 28 and the opening words 
“subject to the provisions of - sub-sec- 
tions (1), (2) and (8)” in S. 28 (4) are ultra 
vires of the Parliament. (Para 83) 

The provisions of sub-ss. (1), (2) and (8) 
of S. 28 and the opening words “subject 
to the provisions of sub-sections (1), (2) 
and (8)” in S. 28 (4) are the very antithesis 
of the idea of a Welfare State based on 
social and economic justice. Since these 
provisions permit acquisition of property 
under the Act for private purposes, they 
offend against the Directive Principles 
of State Policy of Art. 39 (b) and (c) and 
are also violative of Art. 31 (2) and there- 
fore, not protected under Art. 81-B. 
(Para 82) 

With the striking down of the invalid 
provisions what remains, that is, the rē- 
maining provisions of the Act, including 
being in conformity 
with Part IV of the Constitution and 
Article 31 (2), are valid and, therefore, 
the Act has the protection of both Arti- 
cle 31-B and Art. 31-C. (Para 84) 

The challenge to the validity of the arti- 
ficial definition of ‘family’ in Sec. 2 (f) of 
the Act must fail. Under the Mitakshara 
School a coparcener cannot predicate the 
extent of his share, while under the Daya- 
bhaga School a member of joint Hindu 
family takes as a tenant in common. The 
Act applies to Hindus, Mohamedans and 
Christians alike. By the exclusion of a 
joint Hindu family the members of a 
joint Hindu family, whether governed 

y the Mitakshara School or the Daya- 
bhaga School were brought at par with 
others. The contention that the Act of- 
fends against Art. 14 must, therefore, 
fail. (Paras : 89, 91 

The contention that the amount fixe 
by sub-s. (6) of S. 11 of. the Act is. totally 





1981 


arbitrary and illusory since there is no 
nexus between the value of the property 
and the amount fixed and, therefore, the 
maximum amount fixed under sub-s. (6) 
makes the Act confiscatory in total ab- 
rogation of the fundamental right guar- 
anteed under Art. 31 (2) cannot be accept- 
ed. The contention that fixation of maxi- 
mum amount by sub-s. (6) of S. 11 rend- 
ers the amount payable under  sub-s. (1) 
illusory or in the alternative makes the 
Act confiscatory cannot be accepted. 
(Paras 92, 94, 100) 
The provision of sub-s. (1) of S. 27 of 
the Act is invalid insofar as it seeks to 
affect a citizen’s right to dispose of his 
urban property in an urban agglomera- 
tion within the ceiling limits. 
(Para 104) 
Cases Referred: Chronological Paras 
AIR 1981 SC 271 : (1980) 3 SCC 587 27, 64 
AIR 1979 SC 25:(1979) 1 SCR 1009: 
1978 Lab IC 1587 108 
AIR 1979 SC 1415:(1979) 8 SCR 802 


, 91 
AIR 1978 Kant 215 : (1978) 1 SCR eai ao 


AIR 1975 SC 2299 : (1976) 2 SCR 347 81 
AIR 1973 SC 1461 : (1978) 4 SCC 225: 
(1973) Supp SCR 1 11, 21, 27, 36, 


63, 99, 100 
AIR 1973 SC 2734 : (1974) 1 SCR 671 a 


AIR 1970 SC 564: (1970) 3 SCR 580 99 
AIR 1964 SC 1515: (1964) 7 SCR 82 31 
AIR 1962 SC 723: (1962) Supp (1) SCR 

31 


829 
Se a US 476:1 L ed 2d 1498, Roth 

v. United States 15 
AIR 1952 SC 252: 1952 SCR 889 36, 37 
1947 AC 508:63 TLR 479, Att-Gen. 
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ORDER (Per Chandrachud C. J. Bhag- 
wati and Krishna Iyer JJ.):— We hold 
that the entire Urban Land (Ceiling and 
Regulation) Act of 1976 is valid save and 
except Section 27 (1) insofar as it imposes 
a restriction on transfer of any urban or 
urbanisable land with a building or of a 
portion of such building, which is within 
the ceiling area. 


CHANDRACHOUD. C. J. (Fer himself 
and on behalf of P. N. Bhagwati J.):— 2. 
We have perused the judgment prepared 
by Brother Tulzapurkar with care but, 
with respect we are unable to agree 
with him that the Urban Land Ceiling and 
Regulation) Act, 38 of 1976, does not fur- 
ther the Directive Principles of State Policy 
in Clauses (b) and (c) of Art. 39 of the 
oun hee The vice from which a pro- 


vision here or a provision -there of the - 
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impugned Act may be shown to suffer 
will not justify the conclusion that the 
Act is not intended to or does not, by its 
scheme, in fact implement or achieve. the 
purposes of Clauses (b) and (c) of Art. 39. 

8. The definition of ‘family’ in Sec- 
tion 2 (Ð, which in relation to a person 
means the individual, the wife or husband, 
as the case may be, of such individual and 
their unmarried minor children, will not 
necessarily lead to concentration of 
wealth in the hands of a few persons or 
families. Such is not the intendment, nor 
the drive, nor the direct and inevitable 
consequence of the aforesaid definition of 
‘family’. 


4. Section 23 of the Act is in our opin- 
ion valid and does not suffer from any 
constitutional infirmity. The definition 
of the word ‘industry’ in Cl. (b) of the 
Explanation to that section is undoubtedly 
unduly wide since it includes “any busi- 
ness, profession, trade, undertaking or 
manufacture”. If sub-section (1) of S. 28 
were to stand alone, no doubt could have 
arisen that the Urban Land Celine Act 
is a facade of a social welfare legislation 
and that its true, though concealed, pur- 
pose is to benefit favoured private indi- 
case or beat of indiviluals. But 

e preponderating provision governing 
the dis sal of excess vacant land acquir- 
ed under the Act is the one contained in 
sub-section (4) of Section 28 whereby, 
all vacant lands deemed to have been ac- 
quired by the State Government under 
the Act “shall be disposed of...... to 
subserve the common good”. The provi- 
sions of sub-section (4) are “subject to the 
provisions of sub-sections (1), (2) and (8)” 
but the provisions of sub-section (1) are 
enabling and not compulsive and those of 
sub-sections (2) and (8) are incidental to 








good governing 
test of disposal of excess land being 
‘social good’, any disposal in any particu- 
lar case or cases which does not subserve 
that purpose will be liable to be struck 
down as being contrary to the schemé and 
intendment of the Act.. The Preamble t 
the Act ought to resolve interpretational 
doubts -arising out of the defective draft- 
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‘ing of Section 23. It shows that the Act 
was passed with the object of preventing 
concentration of urban land ‘in the hands 
of a few persons and with a view to bring- 
‘ing about an equitable distribution of land 
in urban agglomerations to subserve the 
common good. ‘Common good being the 
writing on the wall, any disposal which 
does not serve that purpose will be out 
side the scope of the Act and therefore 
lacking in competence in diverse senses. 
Private property cannot under our Con- 
stitution be acquired or allotted for pri- 
vate purposes though an enabling power 
like that contained in sub-section (1) of 
Section 28 may be exercised in cases 
where the common good dictates the dis- 
tribution of excess vacant land to an in- 
dustry, as defined in Cl. (b) of the Ex- 
planation to Section 28. 


5A. Section 11 (6) which provides that 
the amount payable under sub-section (1) 
lor sub-section 9) of Section 11 shall, in 
no case, exceed two lakhs of rupees is 
valid. The amount thus payable is not 
illusory and the provision is not con- 
fiscatory. Rupees two lakhs is not like a 
farthing even if the excess land may bea 
fortune. 


5B. Finally, we are of the opinion 
that sub-section (1) of Section 27 of the 
Act is invalid in so far as it imposes a 
restriction on transfer of an an or 
urbanisable land with a building or a por- 
tion only of such building, which is with- 
. jin the ceiling area. Such property will 

therefore be transferable: without the con- 
straints mentioned in. sub-section (1). of 
Section 27 of the Act. 

6. The Writ Petitions are accordingly 
dismissed except for the restricted strik- 
pr aom of Sec. 27 (1) of the Act. There 
will be no order as to costs. 


Fuller reasons will follow later. 


KRISHNA IYER, J. :— 7. I agree with 
the learned Chief Justice both regardin 
the constitutionality of the legislation an 
regarding the partial invalidation of Sec- 
tion 27 (1). evertheless, I consider it 
necessary to strike a few emphatic notes 
of concordance having special regard to 
the discordance of my learned brother 
Tulzapurkar, J. I have carefully perused 
the judgment of Tulzapurkar, J. but must 
express my deferential disagreement bes 
cause on a few fundamentals there is 
sharp divergence between us. 


_ 8. IT proceed to turn. the focus only on 
three issues, ‘namely, the alleged artificia- 
lity.of ‘family’ as defined in S.2 (f 
of the Urban Land (Ceiling and Regula- 
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tion) Act, 1976 (for short, the Act), the 
invalidity of S. 23 of the Act as discrimi- 
matory and, therefore, unconstitutional 
and the invalidity of S.:11 (6) of the Act 
on the score that the compensation offer- 
ed is illusory and, therefore, violative of 
Art. 31 (2) of the Constitution, 


9. The legislation, as its title indicates, 
is obviously a measure for inhibiting con- 
centration of urban lands in the hands of 
a few persons and for equitable distribu- 
tion of such land to subserve the common 
good. Article 89 (b) and (c) of the Con- 
stitution are directly attracted and there 
is no doubt that the fullest exploitation 
of the material resources of the commu- 


‘ nity undoubtedly requires distribution of 


urban land geared to the common good. 
It is also a notorious fact that concentra- 
tion of urban land in private hands is an 
effective forbiddance of the maximum usa 
of such land for industrial purposes at a 
critical juncture when the nation is fight- 
ing for survival through industvialisation. 
It needs no argument to conclude that the 
objective of the legislation as set out in 
the long title and in the statutory scheme: 
is implementation of Part IV of ‘the Con- 
stitution. The Directive Principles of State 
Policy bong paramount in character and 
fundamental in the country’s governance, 
distributive justice envisaged in . 

(b) and (c) has a key role in the develop 
mental process of the socialist Republic 
that India has adopted. The conclusion is 
inevitable that as a broad measure o! 

State policy, ceiling and regulation of 
urban land ownership is an imperative of 
economic independence and is, therefore, 
on the national agenda of- planned deve- 
lopment. Indeed, there was no con- 
troversy on this question before us. One 
of the points which has been argued and 
has found approval with my learned 
brother Tulzapurkar, J., turns on the gross 
inadequacy of compensation fixed under 
S. 11 (6) of the Act. There is a specifie 
case before us that urban land worth a 
few crores of rupees will fall a pray to 
acquisition under this Act, but thanks to 
S. 11 (6), “the amount” payable in return 
to the owner shall not exceed Rs, 2 
lakhs. This, it is contended, is an illusory 
compensation in reckless disregard of tha 
irre value of the property acquired. I 
am unable to agree with this submission. 


10. The taking over of large conglo- 
merations of vacant land is a national 
necessity if Art. 89 is a constitutional 
reality. “Law can never be higher than 
the economic order and the cultural 
development of. society brought to pass 
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fore, if Art. 88 of the Constitution which 
speaks of a social order: informed by 
economic - justice, is to materialise, law 
must respond effectively and -rise to the 
needs of the transformation envisioned by 
the founding fathers. But it is contended 
that any legislation which violates Art. 31 
(2) or Art. 19 (1) (f) (both of them have 
since been deleted by the 44th Amend- 
ment to the Constitution although on the 
relevant date they were part of Part III) 
must fail notwithstanding the fact that 
Arts. 81B and 31C shield the legislation 
in question. It is said that the Act is 
vulnerable for the reason that right to 
property armoured by the above two Arti- 
cles is inviolable unless the taking is for 
a public purpose in contrast to a private 
industry and the payment in return, even 
if not an equivalent, is to be fair enough 
so as not to be castigated as illusory. The 
various amendments to Art. 31 culminat- 
ing in the present provision which pro- 
vides for the payment of an “amount” 
disclose a determined approach by par- 
liament in exercise of its constituent 
power to esure that full compensation 
or even fair compensation cannot be 
claimed as a fundamental right by the 
private owner and that short of paying 
a ‘farthing for a fortune’ the question of 
compensation is out of bounds for the 
court to investigate. 


1l. The question is whether in the 
en of Kesavananda Bharati (1978) 4 
SCC 295 at p. 959:(AIR 1973 SC 1461) 
(especially the observations of Chandra- 
chud, J.), a sum of Rs. 2 lakhs in Sec- 
tion 11 (6) is a farthing for a fortune. I 
repudiate the proposition that payment of 
a sum of Rs. 2 lakhs, whatever the total 
value of the property in the market may 
be is so fictitious and flimsy as to be a 
farthing. There are no absolutes in law as 
in life and the compulsions of social 
realities must unquestionably enter the 
judicial verdict. at is the dimension of 
Indian penury? What is the basis of our 
constitutional order? What is the goal of 
the Republic? What is the meaning of the 
egalitarian ethos of our society? What do 
we mean “We, the People of 
India”? Unless these profound roots of 
our social constitutional order are prob- 
ed, we can never reach an ‘effective ans- 
wer to legal formal issues. The roots and 
fruits of our National charter depend on 
a clear grasp of. the constitutional funda- 
mentals, In this context, it is important 
to remember that, right at the beginning 
even as the pro i of the Constitu- 
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ent. Assembly were culminatings, Nehru 
had warned: . 


-` Jf we cannot solve this problem soon, 


all our paper constitutions will become 
useless an urposeless. If India goes 
down, will go down, if India thrives 


al will thrive; and if India lives, all will 
ve. 
He had repeated with emphasis: 

The first task of this Assembly is to 

free India through a new constitution, to 
feed the starving people, and to clothe 
the naked masses, and to give every Indian 
the fullest opportanity to develop himself 
according to his capacity. 
Indeed, the tryst with destiny that India 
made when it became free found expres- 
sion in a historic speech by the then 
Prime Minister, Jawahar Lal Nehru: 

The service of India means the service 
of the millions who suffer. It means the 
ending of poverty and ignorance and dis- 
ease and inequality of opportunity. The 
ambition of the greatest man of our 
peri has been to wipe every tear 

om every eye. That may be beyond: us, 
but as long as there are tears and suffer- 
ing, so long our work will not be over. 

12. We must notice the Indian human 
condition.. “Indian poverty, to many who 
have an acquaintance with poverty in 
similar societies, is unique”, writes Segal 
in his book The Crisis of India: “It is 
unique in its depths, which seem incapable 
of supporting life at all; unique in its 
blatancy, for it is everywhere, in city and 
village, and concealed among chimneys 
or trees; not isolated like an epidemic in 
an inaccessible slum, but everywhere, on 
the movement of one’s feet, always some- 
where in the circle of one’s sight; unique 
in its sheer rig ei for in India the 
poor are not to be numbered in hundreds 
of thousands, but in hundreds of millions; 
unique in the quality of its submission, 
which registers a kind of glazed pride.” 
In this context we may also read what 
Rajen Babu stated as a framer of the 
Constitution: 

To all we give the assurance that it will 
be our endeavour to end poverty and 
squalor and its companions, hunger and 
disease, to abolish distinctions and ex 
ploitation and to ensure decent conditions 
of living” f 
We may have to remember that a galaxy 
of Constitution makers like Sardar Pate] 
and G. B. Pant and Rajagopalachari, not 
to speak of Jawahar Lal Nehru, were 
doubtful about the court being given the 
power to pronounce upon the question of 
compensation when the State acquired 


240 S.C. 


property. Indeed, it is revealing to read 
the debates in condensed form given by 
Granville Austin: The Indian Constitution 
Cornerstone of a Nation p. 88. 


18. Sardar Patel closed the debate 
with a speech that sounded like a requiem 
for lanllords ...... What did ‘public use’ 
mean, he wondered. Pant en said: 
Suppose the Government acquires zamin- 
dari rights and then abolishes them. Or 
what if the Government takes-over Con- 
naught Place (the central shopping and 
office area of New Delhi) and then redis- 
tributes the buildings to the tenants. The 
first stage is acquisition. Does that come 
under this clause? To Ayyar’s answer of 
‘Certainly’ Pant replied that he opposed 
the wording if it means that the Govern- 
ment would not be free to determine the 
compensation it would have to pay. I$ 
this clause covers all cases of acquisition, 
said Rajagopalachari, then: the question 
of the justness of compensation will go 
to the court ‘with the result that Govern- 
ment functioning will be paralysed’. .... 
Panikkar suggested that they should take 
out the ‘ust’ so that it would not be 
justiciable. Pant replied that if this cover- 
ed acquisition for social purposes. ‘then 
I submit payment of compensation should 
not even be compulsory’. Patel conchud- 
ed the discussion. ‘If the word ‘just’ is 
kept’, he said, ‘we came to the conclusion 
that every case will go to the Federal 
Court. Therefore “just” is dropped 
The Assembly greeted the committee’s 
actions favourably. 


We need not go into the details except 
to state that even Gandhiji took the view 
that anything like compensation could 
possibly not be given when property was 
taken from the property owners by the 
State for community .benefit.- I mention 
this only to drive home the point that 
right to property is not part of the basic 
structure of the Constitution even as right 
to poverty is not the basic structure of 
India forever. The whole adventure of 
the Constitution is to remove poverty 
and in that process remove concentration 
of property, not for a return, but for 
almost free, if the justice of the situation 
commended itself to the legislation to 
take it that way. See Granville Austin, 
The Indian Constitution: Cornerstone of 
a Nation, p. 89. Of course, it may be a 
deception to say that an “amount” is paid 
if nothing is paid except a tittle. So, what 
we have to consider is whether the 
amount of Rs. 2 lakhs is so utterly decep- 
tive and totally nominal as to be discard- 


as a farthing with contempt. Having 
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regard to the human condition of a large 
pero ntago of pavement dwellers and slum 
wellers in our urban areas and proleta- 
rian miserables in our rural vastnesses, 
any one who gets Rs. 2 lakhs can well be 
regarded as having got something sub- 
stantial to go by. In a society where half 
of humanity lives below the breadline, to 
regard Rs. 2 lakhs as a farthing is fare- 
well to poignant facts and difficult to -ac- 
cept. In my view, with the greatest res- 
pect for my learned brother, I am unable 
to assent to the view that S. 11 (6) con- 
travenes Art. 81 (2) because the payment 
stipulated is a mere mockery. : 


14. To put a ceiling on the maximum 
amount payable when property is taken 
is reasonable and does not spell discrimi- 
nation unless the maximum itself is a 
hoax, being trivial. In a Constitution which 
creates a Socialist Republic egality is the 
rule of life and where ‘gross inequalities 
mar the economic order, a measure of 
equalisation is but one strategy of pro- 
moting equality and has to be viewed as 
part of the dynamics of social justice. 
Indeed, even in the Income-tax Act, ata 
certain stage, almost all the income is 
taken away by a steep rate of tax leaving 
next to nothing to the income earner. We 
have to be pragmatic and show empathy 
with the values of the Constitution. Chief 
Justice Earl Warren’s statement is appo- 
site as a reminder to our judicial con- 
science: Fortune, November 1955. 


Our judges are not monks or scientists, 
but participants in the living stream of 
our national life, stearing the law between 
the oor of rigidity on the one hand 
and of formlessness on the other. Our 
system faces no theoretical dilemma ‘but 
a. single continuous problem: how to ap- 
ply to ever-changing conditions the never- 
changing principles of freedom. 

I have no hesitation in holding S. 11 (6) 
as invulnerable. 


15. ‘Family’ as defined in S. 2 (£) has 
been held invalid by my learned brother 
Tulzapurkar, J., as an arbitrary, artificial 
creation of the statute inconsistent with 
the natural unit prevalent in the country. 
Here again, I must emphasise that law is 
never static and must respond to the chal- 

ges of change; William J. Brennan Jr.: 
Opinion, Roth v. United States (1957) 354 
US 476. 

The law is not an end in itself, nor does 
it provide ends. It is pre-eminently a 
means to serve what we think is right. ... 
Law is here to serve! To serve what? To 
serve, insofar-as law can properly do so, 
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within limits that I have already stressed, 
the realization of man’s ends, ultimate and 
mediate....Law cannot stand aside from 
the social changes around it. 


It is possible that in the last century the 
prevalent concept -of family was of a cer- 
tain pattern. Indeed, in the diversity of 
Indian social structure the concept of 
‘family’ has varied from region to region 
and even from community to community 
and we cannot postulate any parameters 
iu this behalf. Moreover, fission, not 
fusion, is the modern trend and whatever 
might have been the situation in Indian 
rural life in the 1950s there is no doubt 
that nuclear families are becoming the 
vogue in the late 1970s and 1980s of 
Indian urban life. In the Western count- 
ries the family unit consists of the parents 
and their minor children and the West 
has invaded the East in life-style at least 
in our cities. Whatever may be the 
pastoral life of old or the idyllic picture 
we may cherish the social facts tell a 
different tale in contemporary India of 
the cities. There is hardly space for a 
nuclear family to live in urban conditions 
and to think of large joint families as the 
natural unit is to resurrect bygone ways 
of life and turn the blind eye to the rapid 
growth of the small family of man and 
wife — ‘we two and we shall have two’ 
is the desideratum and social factum. In 
these days of family planning and self- 
reliance of the adult we cannot condemn 
as arbitrary, by a process of judicial 
ratiocination, the legislative provision that 
a family shall be defined as the parents 

lus their minor children. I, therefore, 
| old that ‘family’ as defined in S. 2 (£) of 
ithe Act accords with the current life-style 
in urban conditions and is neither arti- 
ficial nor arbitrary nor violative of Arti- 
cle 14. It is noteworthy that many agrarian 
legislations have been upheld by this 
court in a spate of recent cases where the 
definition of ‘family’ is substantially the 
same, 


16. I may permit myself a few ob- 
servations on S. 23 of the Act for the 
grounds of invalidation relied on by the 
challengers. The section has been loosely 
or ambivalently drafted and runs thus: 

Section 23. Disposal of vacant land ac- 
quired under the Act.— 


(1) It shall be competent for the State 
Government to allot, by order, in excess 
of the ceiling limit any vacant land which 
is.deemed to.have. been ,acquired by the 
State Government under this Act or is 
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acquired by the State government under 
any other law, to any person for any pur- 
pose relating to, or in connection with, 
any industry or for providing residential 
accommodation of such type as may be 
approved by the State Government to the 
employees of any industry and it shall be 
lawful for such person to hold such land 
in excess of the ceiling limit. 

Explanation— For the purposes of this 
section,— 


(a) where any land with a building has 
been acquired by the State Government 
under any other law and such building 
has been subsequently demolished by the 
State Government. then, such land shall 
be deemed to be vacant land acquired 
under such other law; 


(b) “industry” means any business, pro- 
fession, trace, undertaking or manufac- 
ture. 

Xx XX XX 

(4) Subject to the provisions of sub-sec- 
tions (1), (2) and (8), all vacant lands 
deemed to have been acquired by the 
State Government under this Act shall be 
disposed of by the State Government to 
subserve the common good on such terms 
and conditions as the State Government 
may deem fit to impose. 

17. Certain basics must be remember- 
ed as ideological tools of legal interpreta- 
tion. The purpose of the enactment, 
garnered from the preamble, is to set a 
ceiling on vacant if se land, to take over 
the excess and to distribute it on a cer- 
tain basis of priority. The whole story of 
the legislation, the long gestation of pre- 
legislative consideration, the brooding 
presence of Art. 39 (b) and (c) and the 
emphasis in S. 23 (4) on common good as 
the guiding factor for distribution point 
to public purpose, national development 
and social justice as the cornerstone of 
the policy of distribution. It is not and 
never can be erage! taking from 
some private owners to favour by trans- 
fer other private owners. The prevalent 
Palnoloy: of corrupt use of public power 
cannot be assumed by the court lest the 
same charge be levelled against its eche- 
lons. The wide definition of ‘industry’ or 
the use of general words like ‘any person’ 
and ‘any purpose’ cannot free the whole 
clause from the inarticulate major premise 
that only a public purpose to subserve 
the common good and filling the bill of 
Art. 89 (b) and (c) will be permissible. 
Even a private industry may be for a 
national need and may serve common 
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ood. Even a medical clinic, legal aid 

ureau, engineering consultanťs office, 
private ambulance garage, pharmacisťs 
shop or even a funeral home may be a 
public utility. Professions for the people, 
trade at the service of the community and 
industry in the strategic sector of the 
nation’s development may well be in pri- 
vate hands in the transitional stage of our 
pluralist economy undergoing a fabian 
transformation. Why should lands allotted 
to such private industries or professionals 
be condemned? The touchstone is public 
purpose, community good and like cri- 
teria. If the power is used for favouring 
a private industrialist or for nepotistic 
reasons the oblique act will meet with 
its judicial Waterloo. To presume as pro- 
bable pate nepotism, patronage, political 
clout, friendly pressure or corrupt purpose 
is impermissible. The law will be good, 
the power will be impeccable but if the 
particular act of allotment is mala fide 
or beyond the statutory and constitutional 
parameters such exercise will be a casual- 
ty in court and will be struck down, We 
must interpret wide words used in a 
statute by reading them down to fit into 
the constitutional mould. The confusion. 
between the power and its oblique exer- 
cise is an intellectual fallacy we must 
guard against. Fanciful possibilities, freak 
exercise and speculative aberrations are 
not realistic enough for constitutional in- 
validation. The legislature cannot be 
stultified by the suspicious improvidence 
or worse of the Executive. 


18. I wholly agree with the perspec- 
tive of my learned brother Sen, J. that 
Part IV which seeks to build a Social Jus- 
tice Society, is basic to our constitutional 
order. Any transgression of Art. 89 
and (c) is beyond the scope of S. 28 (1 
and disposal of land thereunder must 
subserve the “common good and not the 
reverse, This limitation on the wide words 
of S. 28 (1) is a matter of semantics and 
reading down meanings of words with 
loose lexical amplitude is permissible as 
part of the judicial process. To sustain a 
law by interpretation is the rule. To be 
trigger-happy in shooting at sight every 
suspect Jaw is judicial legicide. Courts 
can and must interpret words and read 
their meanings so that public good is pro- 
moted and power misuse is interdicted. 
As Lord Denning said: “A judge should 
not be a servant of the words used. He 
should not be a mere mechanic in_ the 
powerhouse of semantics”. May Lord 
Denning live long, and his shadow never 
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grow less!” “Lawyer” October 1980 Silver 
Jubilee Issue p. 172. 


19. The power of judicial review to 
strike at excess or mala fides is always 
there for vigilant exercise untrammelled 
by tke narrow precedents of Victorian 
vintage. Prof. H. W.R. Wade's note of 
judicial activism, in his recent Hamlyn 

ectures, will set the sights right: Hamlyn 
Lectures (82nd series) Constitutional 
Fundamentals. 


Brainwashed though British lawyers 
are in their professional infancy by the 
dogma of legislative sovereignty, they 
ought to excuse rather than criticise the 
logical contortions and evasions to which 
Judges must resort in their struggle to 
preserve their powers. I do not see how 
they can. fairly be accused, to borrow 


‘words used by Lord Devlin, of moving 


too far from their base. They would be 
much more open to criticism if they re- 
mained content with the wretchedly 
narrow base to which they confined 
themselves 80 years ago, when they took 
clauses of the “if the minister is satisfied” 
type at face value. For judicial control, 
particularly over discretionary power, is 
a constitutional fundamental. In their 
self-defensive campaign the judges have 
almost given as a constitution, establish- 
ing a kind of entrenched provision to the 
effect that even Parliament cannot deprive 
them of their proper function. They may 
be discovering a deeper constitutional 
logic than the crude absolute of statu- 
tory omnipotence. 


20. I have no doubt that even the 
crude drafting of S. 28 (4) by the un- 
wanted ‘subject to’ will not whittle down 
the power, why, the obligation, to distri- 
bute vacant land, not according to per- 
sonal, political or official fancy but strict- 
ly geared to the good set down in Arti- 
cle 89 (b) and (c). 

21. The question of basic structure 
being breached cannot arise when we 
examine the vires of an ordinary legisla- 
tion as distinguished from a constitutional 
amendment. Kesavananda Bharati (1978) 
4 SCC 225:(AIR 1973 SC 1461) cannot 
be the last refuge of the Proprietariat 
when benign legislation takes away their 
‘excess’ for societal weal. Nor, indeed, can 
every breach of equality eet disaster as 
a lethal violation of the basic structure. 
Peripheral inequality is inevitable when 
large-scale equalisation processes are put 
into action. If all the judges of the 
Supreme Court in solemn session sit and 
deliberate for half a year to produce a 
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legislation for reducing glaring economic 
inequality their genius will let them down 
if the essay is to avoid even peripheral 
inequalities. Every large cause claims 
some martyr, as sociologists will know. 
Therefore, what is a betrayal of the basic 
feature is not a mere violation of Art. 14 
but a shocking, unconscienable or wun- 
scrupulous travesty of the quintessence 
of equal justice. If a legislation does go 
that far it shakes the democratic, founda- 
tion and must suffer the death penalty. 
But to permit the Bharati (1978) 4 SCC 
225 : (AIR 1978 SC 1461) ghost to haunt 
the corridors of the court brandishing 
fatal writs for every feature of inequality 
is judicial paralysation of parliamentary 
function. Nor can the constitutional fasci- 
nation for the basic structure doctrine be 
made a Trojan horse to penetrate the en- 
tire legislative camp fighting for a new 
social order and to overpower the battle 
for abolition of basic poverty by the ‘basic 
structure’ missile. Which is more basic? 
Eradication of die-hard, deadly and per- 
vasive penury degrading all human rights 
or upholding of the legal luxury of per- 
fect symmetry and absolute equality at- 
tractively presented to preserve the 
status quo anteP To use the Consti- 


tution to defeat the Constitution 
cannot find favour with the judi- 
ciary! I have no doubt that the 


strategy of using the missile of ‘equality’ 
to preserve die-hard, dreadful societal 


inequality is a strategem which must be 


given short shrift by this court. The im- 
peratives of equality and development are 
impatient for implementation and judicial 
scapegoats must never be offered so that 
those responsible for stalling economic 
transformation with a social justice slant 
may be identified and exposed of. Part 
IV is a basic goal of the nation and now 
that the court upholds the urban ceiling 
law, a social audit of the Executive's 
implementation a year or two later will 
bring to light the gaping gap between 
verbal valour of the statute Pook and the 
executive slumber of law-in-action. The 
court is not the anti-hero in the tragedy 
of land reform, urban and agrarian. 

22: After all, in a rapidly changing 
society running on the rails of the rule 
of law and operated according to 
constitutional paradigms, the pro- 
prietariat is bound to suffer but the coun- 
try cannot defer the transformation be- 
cause, then, hunger will know no law. 
This is the root of the matter. And then 
comes the irony of continual litigative 
clamour and the periodic chorus for pro- 
perty: Tennyson, Northern Farmer, 1869. 
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Dosn’t thou ‘ear my ‘erse’s, as they can- 

ters away? 

Proputty, proputty, proputty — that’s 

what I ‘ears ‘em saay 

And holders and hoarders of wealth may 

pensively reflect: Robert G. Ingersoll: 
peech, N. Y. C. October 29, 1896. 


Few rich men own their own property. 
The property owns them. 

23. I have not had the privilege nor 
advantage of my learned brothers full 
judgments save some discussions but my 
impending retirement impels a hurried re- 
cording of my reasons for subscribing to 
the order passed just now. ‘Tomorrow 
to fresh woods and pastures new’, but to- 
day must be fulfilled before tomorrow 
arrives, and so, I deliver this judgment 
as is my duty to do. 


TULZAPURKAR, J.:— 24. By these 
writ petitions the petitioners, who are 
holders of vacant land in the urban agglo- 
merations in various States, are seeking 
to challenge the vires of some of the 
salient provisions of the Urban Land 
(Ceiling and Regulation) Act, 1976 (83 of 
1976) and since, according to them, some 
of the impugned provisions are pivotal 
and non-severable, having an impact on 
its entire scheme, the whole Act is liable 
to be struck down as being invalid and 
unconstitutional. The petitioners have, 
therefore, prayed for an order quashing 
notices issued to them by the concerned 
competent authorities under the Act and 
a mandamus directing the respondents 
not to implement the provisions thereof 
against them. 


25. The impugned enactment has its 
genesis in the resolutions passed by 
eleven sponsoring States under Art. 252 
(1) of the Constitution. The State Legisla- 
tures of Andhra Pradesh, Gujarat, Har- 
yana, Himachal Pradesh, Karnataka, 
Maharashtra, Orissa, Punjab, Tripura, 
Uttar Pradesh and West Bengal consider- 
ed it desirable to have an uniform legisla- 
tion enacted by Parliament for the im- 
position of ceiling on urban property for 
the country as a whole and as required 
by the first part of Art. 252 (1) of the 
Constitution passed a resolution to that 
effect. Parliament accordingly enacted the 
Urban Land (Ceiling and Regulation) 
Act, 1976. It received the assent of the 
President on February 17, 1976 and, in 
the first instance, it came into force on 
that day in all the Union Territories and 
the 11 States which had passed the re- 
quisite resolution under the first part of 
Art. 252 (1). Subsequently, the Act was 
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second part of Art. 252 (1) by the State 
Legislatures of Rajasthan on March 9, 
1976, Manipur on March 12, 1976, 
Assam on March 25, 1976, Bihar on 
April 1, 1976, Meghalaya on April 7, 
1976 and Madhva Pradesh on Septem- 
ber 9, 1976. Thus, the enactment is 
in force in 17 States and all the Union 
Territories in the country. It seeks to im- 
pose ceiling on vacant lands in urban 
agglomerations having a population of 
two lakhs or more and for that purpose 
classifies such urban agglomerations in 
various cities and towns in all the States 
and Union Territories into four categories 
and fixes the ceiling limit for each of the 
categories thus: Ceiling limit on vacant 
land is fixed at 500 sq. metres for the 
urban agglomerations of the metropolitan 
areas of Delhi, Bombay, Calcutta and 
Madras having a population exceeding 
ten lakhs falling under category ‘A’, at 
1,000 sq. metres for urban agglomerations 
with a population of ten lakhs and above, 
excluding the four metropolitan areas, 
falling under category B, at 1,500 sq. 
metres for urban agglomerations with a 
pean between three lakhs and_ ten 
akhs falling under category ‘C’ and at 
2,000 sq. metres for urban agglomerations 
with a population between two lakhs and 
three lakhs falling under category ‘D’: 
vide S. 4 read with Schedule I of the Act. 
The said Schedule does not mention the 
urban Se omaan having a population 
of one lakh and above but if a particular 
State which passed a resolution under 
Art. 252 (1) (first part) or if a State which 
subseqnently adopts the Act by passing a 
resolution under Art. 252 (1) (second part) 
wants to extend the Act to such areas, 
it could do so by a Notification under 
Section 2 (n} (A) (ii) or S. 2 (n) (B), as the 
case may be, atter obtaining the previous 
approval of the Central Government. 
Chapter III, being the main Chapter, 
comprising Ss. 8 to 24, deals principally 
with imposition and limits of ceiling on 
vacant land, acquisition and vesting in 
the State Government of vacant land in 
excess of the ceiling limits, payment to be 
made to the holders for such acquisition, 
disposal of excess vacant land so acquired 
and exemptions from the applicability of 
this Chapter. Chap. IV comprising Ss. 25 
to 30 deals with regulation of transfer and 
the use of urban property; while Chap- 
ter V which inclules Ss. 31 to 47, deals 
with appeals, revisions, offences and 
punishments and other miscellaneous 


matters. 
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26.. The prim object and - purpose 
of the Act, as its long title and the Pre- 
amble show, is to provide for the imposi- 
tion ‘of a ceiling on vacant land in urban 
agglomerations, for the acquisition of 
such land in excess of the ceiling limit, 
to regulate the construction of buildings 
on such land. and for matters connected 
therewith, with a view to preventing the 
concentration of urban and in the hands 
of a few persons and speculation and 
profiteering therein and with a view to 
bring about an equitable distribution of 
land in urban agglomerations to subserve 
the common good, presumably in fur- 
therance of the Directive Principles of 
State policy contained in Art. 39 (c) and 
(b) respectively. The enactment has also 
been put in the Ninth Schedule as Item 
182 by the Constitution (Fortieth Amend- 
ment) Act, 1976, in other words, the enact- 
ment enjoys the benefit of protective 
umbrella of both the articles, Art. 81B 
and 81C as it stood prior to its amend- 
ment by the Constitution (Forty-second 
Amendment) Act, 1976. 


27. Dealing with these two articles, 
namely, Arts. 31B and 31C and the pro- 
tective umbrella provided by them in the 
context of the decision in Kesavananda 
Bharati’s case (1973) Supp SCR 1: (AIR 
1973 SC 1461) this Court in Waman Rao 
v. Union of India (1980) 3 SCC .587 : (AIR 
1981 SC 271), has by its order passed on 
May 9, 1980, held thus: 

“In Kesavananda Bharati decided on 
April, 24, 1973 it was held by the majority 
that Parliament has no power to amend 
the Constitution so as as to damage or 
destroy its basic structure. We hold that 
all amendments to the Constitution which 
were made before EEA 24, 1973 and by 
which the 9th Schedule to the Constitu- 
tion was amended from time to time by 
the inclusion of various Acts and Regula- 
tions therein, are valid and constitutional. 
Amendments to the Constitution made on 
or after April 24, 1973 by which the 9th 
Schedule to Constitution was amended 
from time to time by the inclusion of 
various Acts and Regulations therein, are 
open to challenge on the ground that 
they, or any one or more of them, are 
beyond the constituent powers of the 
Parliament since they damage the basic 
or essential features of the Constitution 
or its basic structure. We do not pro- 
nounce upon the validity of such subse- 
quent constitutional amendments except 
to say that if any Act or Regulation in- 
cluded in the 9th Schedule by a constitu- 
tional amendment made after April 24, 
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1978 is saved by Article 3IC as it. stood 
prior to its amendment by the 42nd 
Amendment, the challenge to the validity 
of the relevant Constitutional Amendment 
by which that Act or Regulation is put in 
the 9th Schedule, on the ground that the 
Amendment damages or destroys a basic 
or essential feature of the Constitution or 
its Dasic structure as reflected in Arti- 
cles 14, 19 or 31, will become otiose. 


Article 31C of the Constitution, as it 
stood prior to its amendment by Section 4 
of the Constitution (42nd Amendment) 
Act, 1976, is valid to the extent to which 
its constitutionality was upheld in Kesa- 
vananda Bharati. Article $1C, as it stood 
prior to the Constitution (42nd Amend- 
ment) Act does not damage any of the 
basic or essential features of the Constitu- 
tion or its basic structure.” 


Since the impugned Act has been put iu 
the Ninth Schedule by the Constitution 
(Fortieth Amendment) Act, 1976 i. e. after 
April 24, 1973, the said Constitutional 
Amendment would be open to challenge 
on the ground that the same is beyond 
the constituent power of the Parliament 
if it damages the essential features or 
basic structure of the Constitution; but at 
the same time the impugned Act has, ap- 
parently, received the protective umbrella 
of Art. 31C as it stood prior to its amend- 
ment by 42nd Amendment Act inasmuch 


as ‘it seems to have been enacted in fur- 


therance of the Directive Principles con- 
tained in Art. 39 (b) and (c) with the re- 
sult that in order to succeed in their 
challenge the petitioners will have to cross 
two hurdles. In the’ first place they will 
have to establish that the Act is outside 
the pale of the protective umbrella of 
Art, 81C which they can do by showing 
that though purporting to do so, it does 
not, in fact, further any of the said Direc- 
tive Principles. A scrutiny of the Direc- 
tive Principles contained in Art. 39 (b) and 
(c) clearly shows that the basic postulate 
underlying the former obviously is that 
diffusion of ap and control of the 
material resources of the community is 
always in public interest and hence the 
State is directed to ensure such distribu- 
tion (equitable) thereof as best to subserve 
the common good, while the postulate 
underlying the latter obviously is that 
concentration of wealth as well as means 
of production in the hands of few is de- 
trimental to common interest and hence 
the State is directed to ensure such eco- 
nomic system to operate which prevents 
such concentration. It would. therefore, 
be clear that if by the impugned enaçt- 


ee 
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ment the aforesaid objectives of these 
Directive Principles are not furthered or 
if the provisions of the enactment run 
counter to these objectives the Act would 
lose the benefit of the protective um- 
brella of Art. 31C. Secondly, after cross- 
ing this hurdle, the petitioners will have 
to show further that the 40th Amendment 
Act by which the impugned Act was in- 
dded. in the Ninth Schedule was beyond 
the constituent power of the Parliament 
since it has damaged the basic structure 
or the essential features of the Constitu- 
tion as reflected in Arts. 14, 19 and 31, 
which, of course. they will be able to do 
by showing that the impugned Act itself 
flagrantly violates those aspects of Arts. 14, 
19 and 81 which constitute the basic 
structure or the essential features of the 
Constitution. 

28. It may be stated that counsel for 
the petitioners principally attacked four 
provisions of the impugned Act — (a) 
artificial definition of ‘family’ given in 
S. 2 (f) in relation to the prescription of 
ceiling area, (b) provision contained in 
S. 11 relating to amount payable in re- 
spect of excess vacant land acquired by 
the State. (c) provision contained in S. 23 
relating to disposal of excess vacant land. 
acquired by the State and (d) prohibition 
or restriction on transfer of a building or 
a part thereof or a flat therein, though 
unconcerned with excess vacant land, 
without permission, as being flagrantly 
violative of those aspects of the petition- 
ers’ fundamental rights under Arts. 14, 19 
and 81 as constitute the essential features 
ər basic structure of the Constitution. 
Counsel for the petitioners also contend- 
ed that some of the aforesaid impugned 
provisions which are pivotal and have an 
impact on the entire scheme of the Act, 
in fact, run counter to the Directive 
Principles of Art. 89 (b) and (c) and, there- 
fore, put the entire Act outside the pale 
of the protective umbrella of Art. 31C 
of the Constitution. Counsel. therefore, 
urged that both the 40th Amendment to 
the extent it inserted the impugned Act 
in the Ninth Schedule and the impugned 
Act deserve to be struck down. 


29. On the other hand, the learned 
Attorney General appearing on behalf of 
the Union of India and counsel for the 
concemed States of Rajasthan, Andhra 
Pradesh, Uttar Pradesh and for the con- 
cemed competent authorities under the 
Act, refuted the contentions urged on 
behalf of the petitioners. It was denied. 
that any provision of. the Act runs coun- 


ter to the Directive Principles of Arti- 





246 S. C. 


cle 39 (b) and (c) of the Constitution. It 
was pointed out that the impugned Act 
having been put in the Ninth Schedule 
and having been enacted in furtherance 
of the Directive Principles of the State 
Policy contained in Art. 39 (b) and (c) of 
the Constitution was protected both 
under Art. 31B and 31C of the Constitu- 
tion. It was disputed that any provision 
of the Act violated the petitioners’ funda- 
mental rights under Arts. 14, 19 and 31 
and, it was contended that even if there 
was any such violation, the Act and its 
provisions could not be challenged by the 
petitioners on that ground because of the 
protective umbrella of Arts. 31B and 81C 
of the Constitution and, therefore, the 
petitions were liable to be dismissed. 


30. I shall first deal with those im- 
pugned provisions of the Act, which ac- 
cording to the petitioners. not merely 
violate their fundamental rights but also 
have an adverse impact on the protective 
umbrella afforded by Art. 81C of the Con- 


stitution. In this behalf counsel for the 
petitioners referred to two provisions, 
namely, S. 2 


@ which gives an artificial 
definition of ‘family’ in relation to pre- 
scription of ceiling area and S. 23 which 
contains provision relating to disposal of 
excess vacant land acquired by the State. 


Re: S. 2 (£) in relation to prescription of 
ceiling area. 


81. It is by S. 8 of the Act that the 
ceiling on vacant land in any urban ag- 
poner is imposed, That section runs 

us: 

“3. Except as otherwise provided in 
this Act, on and from the commencement 
of this Act, no person shall be entitled to 
hold any vacant land in excess of the ceil- 
ing limit in the territories to which this 
Act applies under sub-section (2) of Sec- 
tion 1 
The ceiling limits referred to in the 
above section, as stated earlier, have been 
fixed at 500 sq. metres, 1,000 sq. metres, 
1.500 sq. metres and 2,000 sq. metres for 
vacant lands in urban aceon 
falling in categories A, B, and D re- 
spectively under S. 4 h Section 2 (i) de- 
fines ‘person’ as including an individual, 
a family, a firm, a company. or an asso- 
ciation or body of individuals, whether 
incorporated or not; while S. 2 (f) defines 
‘family’ thus: 


“Family”, in relation to a person means 
the individual, the wife or husband, as 
the case may be, of such individual and 
their unmarried minor children.” 


Bhim Singhji v. Union of India 


ALR. 


And the Explanation to this clause states 
that “minor” means a person who has not 
completed his or her age of eighteen 
years. There is no doubt that the afore- 
said definition of ‘family’ is an artificial 
one inasmuch as it excludes from its 
scope major children who are normally 
included in the concept of a family; it 
further completely ignores the normal 
Joint Hindu Family. Counsel for the peti- 
tioners pointed out that if this artificial 
definition of ‘family’ is considered in the 
context of ceiling limits prescribed under 
S. 4 (1) it produces discriminatory results 
because of adoption of double standard 
for fixing the ceiling limit — one for the 
artificial family as defined and another 
for a normal family which includes major 
children or for Joint Hindu Family gov- 
erned by Mitakshara Law obtaining in 
several parts of the country. For instance, 
in an urban agglomeration falling under 
category ‘A’ where the ceiling limit is 
prscibed at 500sq. metres, a family of a 
ather, mother and say three minor sons 
(being in all five) together will be entitled 
to retain for itself only 500 sq. metres ot 
vacant land whereas a family of a father 
and four major sons (being in all five) will 
be entitled to retain for itself 2,500 sq. 
metres of vacant land (500 sq. metres for 
father as a person and 500 sq. metres each 
for four sons as persons). Counsel urged 
that such discrimination or inequality 
arises from the classification made be- 
tween minor children and major children 
belonging to a family but such classifica- 
tion is not based on any intelligible dif- 
ferentia having any nexus to the object 
sought to be achieved by the Act, which 
is to acquire excess vacant land after 
leaving the ceiling area to a family and 
as such the same is clearly violative of 
Art. 14 of the Constitution. Counsel 
strongly relied upon two decisions of this 
Court in this behalf, namely, decisions 
in Karimbil Kunhikoman v. State of 
Kerala (1962) Supp 1 SCR 829: (AIR 1962 
SC 728) and A. P. Krishnasami Naidu v. 
State of Madras, (1964) 7 SCR 82: (AIR 
1964 SC 1515), where on similar ground 
the whole of Chapter III of Kerala Agrar- 
ian Relations Act, 1961 and the whole of 
Chapter II of the Madras Land Reforms 
(Fixation of Ceiling on Land) Act, 1961, 
respectively were struck down by this 
Court inasmuch as the artificial definition 
of family together with adoption of double 
standard for fixing ceiling limit formed 
the basis of the concerned Chapter in 
each Act. I find considerable force in 
counsel’s contention. 
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82. I may pon out that when the 
agricultural ceiling matters were argued 
before us counsel for the petitioners 
therein had raised a similar contention 
in the context of the artificial definition 
of ‘family’ and the adoption of double 
standard for fixing ceiling limits obtain- 
ing in the several concerned Acts and in 
support of such contention counsel had 
placed reliance on the aforesaid two deci- 
sions of this Court but we rejected the 
contention on the ground that ample 
material had been produced before the 
Court Jase yig the adoption of artificial 
definition of ‘family’ and double standard 
for fixing the ceiling limits in those Acts. 
Production of such justifying material dis- 
tinguished the agricultural ceiling mat- 
ters before us from the said two deci- 
sions relied upon by counsel but in the 
instant case no material whatsoever has 
been placed before the Court by the re- 
spondents justifying the adoption of the 
artificial definition of ‘family’ in S. 2 ( 
and double standard of fixation of ceiling 
in the impugned Act. It has not been 
shown that the so-called nuclear families 
allegedly in vogue have replaced normal 
families which include major sons or joint 
Hindu families in urban areas. Besides, 
if the object of the impugned Act is to 
acquire excess vacant land in urban ag 
glomerations after leaving permissible 
ceiling area to a family the classification 
made between minor children and major 
children belonging toa family has no 
nexus whatsoever to that object. In my 
view, therefore, the artificial definition of 
‘family’ given in S. 2 (f) when considered 
in relation to the prescription of the ceil- 
ing area under S. 4 (1) is clearly violative 
of and strikes at the root of the equality 
clause contained in Art. 14 of the Consti- 
tution. It cannot be disputed that this 
artificial definition together with the 
double standard adopted for fixing the 
ceiling area runs through and forms the 
basis of Chapter III of the Act and the 
discriminatory results or inequalities pro- 
duced thereby are bound to have an im- 
pact on the scheme of that Chapter, and, 
therefore, along with it the whole Chap- 
re u must fall as being violative of 


83. There is yet one more aspect 
which needs consideration in connection 
with this adoption of the artificial defini- 
tion of family given in S. 2 (f) and the 
double standard for fixing ceiling area. 
Apart from the discriminatory results 
which it produces the question is what 
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is its impact in the context of the direc- 
tive principle contained in Art. 39 (c) of 
the Constitution? As stated earlier the 
postulate underlying the said directive 
principle is that concentration of wealth 
in the hands of few is detrimental to com- 
mon interest and as such the State should 
ensure such economic system which pre- 
vents such concentration and the Act bas 
been put on the Statute Book professedly 
to achieve that objective. But, by adopt- 
ing the artificial definition of ‘family’ in 
S. 2 (f) and having double standard for 
fixing ceiling limit a contrary result is ob- 
tained inasmuch as the Act actually per- 
mits an unwarranted and unjustified con- 
centration of wealth (urban vacant land) 
in the hands of a family having major 
sons in it as compared to the family hav- 
ing minor children. In the illustration 
given above a family of a father with four 
major sons is allowed to retain with itself 
2,500 sq. metres of vacant land while 
a family of a father, mother and three 
minor sons is permitted to retain only 500 
6q. metres. The position becomes more 
aring if I take the illustration of a joint 
Hindu family consisting of five brothers, 
each having five major sons, as, in such a 
case the said joint Hindu family will be 
entitled to retain 15,000 sq. metres of 
vacant land as against 500 sq. metres 
permitted to be retained by the artificial 
family. It cannot be said that large joint 
Hindu families are unknown in urban ag- 
glomerations in various cities and towns 
of the country and instances more glaring 
than the preceding illustration could be 
multiplied. In other words, b ae 
the artificial definition of family” an 
double standard for fixing the ceiling area 
the Act enables unwarranted and unjusti- 
fied concentration of wealth in the hands 
of few rather than preventing the same 
and this certainly would be in teeth of 
and not in furtherance of the directive 
principle of Art. 39 (c), in fact, it is a 
negation of that principle. It is not possi- 
ble to take the view that the Parliament 
out of inadvertence ignored joint Hindu 
family or forgot the possible _concentra- 
tion of vacant land in the hands of major 
members of large joint Hindu families, 
because in another context the concept 
of joint Hindu family was present to the 
mind of the draftsman as is clear from 
S. 4 (T) of the Act. In my view, therefore, 
the adoption of the artificial definition of 
‘family’ and double standard for fixing 
ceiling area one for a family with minor 
children and another for a family with 


major children and completely ignoring 
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the concept of joint Hindu family in 
, relation to prescription of ceiling area 
clearly lead to results which run counter 
to the directive principle contained in 
Art. 89 (c) of the Constitution. The Act 
which contains such provision being in 
teeth of that directive principle must fall 
outside the pale of protective umbrella 
of Art. 81C. 


Re: S. 28 relating to disposal of excess 
vacant land acquired under the Act. 


34. It may be stated that under S. 6 
every person holding vacant land in ex- 
cess of the ceiling limit at the commence- 
ment of the Act is required to file within 
the period prescribed a statement before 
the competent authority having jurisdic- 
tion giving full particulars thereof and 
also specifying the vacant land within 
the ceiling limit which he desires to re- 
tain. Sections 8 and 9 provide for pre- 
paration of draft statement as regards 
vacant land held in excess of the lor 
limit, holding of an inquiry in that beh 
and preparation of final statement and 
service thereof on the concerned person 
by the competent authority. Section 10 
provides for acquisition of excess vacant 
land by the concerned State Government 
and determination of claims of all per- 
sons interested in such excess vacant land 
and under sub-s. (8) it is provided that 
upon the publication of a notification in 
that behalf such excess vacant land as 
may be specified therein shall be deemed 
to have been acquired by the State Gov- 
ernment and the same shall vest absolute- 
ly in the State Government free from all 
encumbrances with effect from the date 
specified in the notification. Then comes 
S. 23 which deals with disposal of such 
excess vacant land acquired by the State 
Government under the Act. It runs as fol- 
lows : 


“93. (1) It shall be competent for the 
State Government to allot, by order, in 
excess of the ceiling limit, any vacant 
land, which is deemed to have been ac- 

uired by the State Government under 
this Act or is acquired by the State Gov- 
ernment under any other law, to any per- 
son for any purpose relating to, or in 
connection with, any industry or for pro- 
viding residential accommodation of. such 
type as may be approved by the State 
Government to the employees of any in- 
dustry and it shall be lawful for such per- 
son to hold such land in excess of the 
ceiling limit. 

Explanation.—- For the purposes of this 
section, `> ; 
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(a) where any land with a building has 
been acquired by the State Government 
under any other law and such building 
has been subsequently demolished by the 
State Government, then, such land shall 
be deemed to be vacant land acquired 
under such other law; 

(b) “industry” means any business. pro- 
fession, trade, undertaking or manufac- 
ture. 


(c) In making an order of allotment 
under sub-section (1), the State Govern- 
ment may impose such conditions as may 
be specifed therein including a condi- 
tion as to the period within which the in- 
dustry shall be put in operation or, as 
the case may be, the residential accom- 
modation shall be provided for: 

Provided that if, on a representation 
made in this behalf by the allottee, the 
State Government is satisfied that the al- 
lottee could not put the industry in opera- 
tion, or provide the residential accom- 
modation, within the period specified in 
the order of allotment, for any good and 
sufficient reason, the State Government 
may extend such period to such further 
period or periods as it may deem fit. 

8) Where any condition imposed in an 
order of allotment is not complied with 
by the allottee, the State Government 
shall, after giving an opportunity to the 
allottee to be heard in the matter, cancel 
the allotment with effect from the date 
of the non-compliance of such condition 
and the land allotted shall revest in the 
State Government free from all encum- 
brances. 


(4) Subject to the provisions of sub- 
sections (1), (2) and È, all vacant lands 
deemed to have been acquired by the 
State Government under this Act shall be 
disposed of by the State Government to 
subserve the common good on such terms 
and conditions as the State Government 
may deem fit to impose. 

(5) Notwithstanding anything contain- 
ed in sub-sections (1) to (4), where the 
State Government is satisfied that it is 
necessary to retain or reserve any vacant 
land, deemed to have been acquired by 
that Government under this Act, for the 
benefit of the public, it shall be com- 
petent for the State Government to retain 
or reserve such land for the same.” 
Five or six aspects or peculiar features 
emerge clearly from the provisions con- 
tained in S. 28 in the context of the entire 
Act. In the first’ place unlike agrarian 
ceiling which deals with land as means 
of production, ‘urban ceiling .under -the 
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impugned Act deals with vacant land in 
urban agglomerations not as a means o 
production but as a part of the holder's 
wealth or capital asset. Secondly, unlike 
agrarian ceiling which has the objective 


of distributing surplus agricultural land- 


straightway among landless persons, 
under the impugned Act excess vacant 
land in urban agglomerations is acquired 
by and vests in the State to be disposed 
of as indicated in the section; clearly a 
legislation in exercise of the State’s power 
of eminent domain (i.e. power of compul- 
sory acquisition of private property). 
Thirdly, such excess vacant land thus ac- 
usec is to be disposed of by the State 

overnment “for any purpose relating to 
or connected with industry or for provid- 


ing residential accommodation to the 
employees of any industry”. Fourthly, 
ander cl. (b) of the Explanation, ‘indus- 


try’ has been very widely defined for the 
purposes of this section to mean any busi- 
ness, profession, trade, undertaking or 
manufacture; the word ‘any’ clearly sug- 
gests that business, profession. trade, 
undertaking or manufacture even in pri- 
vate sector is included. Fifthly, sub-s. (1) 
confers absolute power and discretion on 
the State Government to allot any amount 
ef such excess vacant land to any person 
for any industry. Reading the fourth 
and fifth aspects together, it is clear that 
it is open to the State Government to 
allot any extent of such excess vacant 
land to any professional person, say a 
lawyer, a medical practitioner or even an 
astrologer for the purpose of carrying on 
his private profession. Sixthly, the section 
contemplates utilisation of such -excess 
vacant land by the State Government in 
three ways: (a) allotment for industry, (b) 
allotment to subserve the common goo 

and (c) retention or reservation for the 
benefit of the public, but, the priorities in 
the matter of disposal or distribution of 
such excess vacant land have been 
peculiarily fixed in the section; these 
priorities, as indicated in sub-ss. (1) & (4), 
are.—- (i) allotment for the purpose of an 
industry, namely, any business, profes- 


sion, undertaking, trade or manufacture, . 


(ii) allotment for the purpose of construc- 
tion of houses for the employees of. an 
industry specified in item (i) above and 
(iii) disposal to subserve the common 
good which would include allotment of 
vacant land for governmental purpose or 
local authorities or for institutions, etc. 
In other words, it is after the disposal. of 
such excess vacant land for items (i) and 
(ii) above-that the balance thereof ean 
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be disposed of “to subserve the common . 
good” which means private purposes have 
pidean over public purposes, and 
is is clear from the fact that disposal 
under sub-s. (4) is “subject to” the prior 
disposal under sub-s. S for purposes of 
industry. In fact, disposal of excess vacant 
land for subserving' the common good is 
last in the priorities. Sub-s. (5) undoubted- 
y has an overriding effect over sub-ss. (1) 
to (4) but that provision deals not with 
disposal or distribution of excess vacant 
land but with retention and reservation 
of such vacant land by State Government 
for the benefit of the public like social 


housing and provision for basic ameni- 
ties, etc. 
35. Having regard to the aforesaid 


peculiar features that emerge from a con- 
sideration of the provisions contained in 
S. 28, counsel for the petitioners contend- 
ed that the acquisition of excess vacant 
land in urban agglomerations cannot be 
said to be for a public purpose at all and 
hence the enactment which is primarily 
for compulsory acquisition of private 
property runs counter to a valid exercise 
of the State’s power of ‘eminent domain’. 
He pointed out that no scheme for any 
industrial development for any urban 
agglomeration has been indicated in the 
Act, nor any such scheme seems to have 
been prepared by any State Government 
or even by the Union Government before 
undertaking the legislative measure in 
hand and no definite public purpose of 
industrialisation with any plan or blue 
print with set specifications or standards 
seems to have been within the con- 
templation of the sponsoring States or the 
Union Government; at any rate no mater- 
ial in that behalf has been placed on re- 
cord before the Court and, therefore, ac- 
cording to counsel, compulsory acquisi- 
tion of all excess vacant land in all urban 
agglomerations throughout the Union 
Territories and the 17 States of the coun- 
try for achieving a bald, indefinite and 
unspecified objective of ‘industry’ 
would not bea valid exercise of the 
power of eminent domain. Alternatively, 
counsel contended that even if it were 
assumed for the purpose of argument that 
a bald, indefinite and unspecified objec- 
tive of ‘industry’ is a public purpose, 
when that concept of ‘industry’ is widely 
defined so as to include any business, 
trade or profession in private sector, the 
purpose Sheds its character as a real pub- 
lic purpose, which position is further 
compounded. by. the priorities laid down 
in the section and the acquisition becomes 
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acquisition for private purpose amounting 
to an invalid exercise of the States power 
of eminent domain. Counsel. therefore, 
urged that S. 28 flagrantly violates Arti- 
cle 81 (2) and is, therefore, ultra vires 
and unconstitutional and since it is a 
pivotal provision having an impact on 
the entire ceiling scheme and at the same 
a non-severable provision from the rest 
of the provisions contained in that Chap- 
re whole of Chapter III must fall 
with it. 


86. Article 81 of the Constitution has 
more than one facet; it undoubtedly con- 
fers upon individuals (including non-citi- 
zens) and corporate bodies a fundamental 
right to property but because of conflict 
of views in Keshavananda Bharati’s case 
ATR 1973 SC 1461) (supra) it may be 

ebatable whether that right forms part 
of basic structure or not; but that apart. 
Art. 81 incorporates in our Constitution 
the concept of State’s power of eminent 
domain i. e. power of compulsory acqui- 
sition of private property and prescribes 
two conditions precedent to the exercise 
of the power, namely, (i) such acquisi- 
tion cannot be except for a public pur- 
pose and (ii) it must be on payment of 
compensation (now termed ‘amount’) to 
the claimant having interest in the pro- 
perty. In Kameshwar Singh’s case 1952 
SCR 889: (AIR 1952 SC 252) this posi- 
tion has been clarified where Mahajan, J» 
atter referring to some authoritative boo. 
has summed up the definition of the con- 
cept in one sentence thus — “Authority 
is universal in support of the amplified 
definition of ‘eminent domain’ as the 
eae of the sovereign to take property 
or public use without the owners con- 
sent upon making just compensation.” 
The requirement of just compensation 
under the latter condition is diluted to 
payment of non-illusory amount under 
the 25th Amendment of the Constitution 
and subsequent decisions of this Court. 
But it is well settled that these two con- 
ditions precedent are sine qua non for 
the exercise of the States power of 
‘eminent domain’ and, in my view, re- 
present those aspects of the right to pro- 
perty under Art. 31 which constitute the 
essential or basic features of our Consti- 
tution and for that matter these would 
be so of any democratic constitution and, 
therefore, any law authorising expropria- 
tion of private property in breach of any 
one of those conditions would damage 
or destroy the basic structure of our Con- 
stitution. 
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87. It is extremely doubtful whether 
a bald, indefinite and unspecified objec- 
tive like ‘ndustry simpliciter without 


any attempt at dovetailing it by having 
a proper scheme for industrial develop- 
ment will constitute a valid public pur- 
ose for the exercise of the power of 
eminent domain’. It is because of the 
absence of any definite scheme for in- 
dustrial development with plans or blue 
rints with set specifications or standards 
or any of the urban agglomerations that 
wide power has been conferred on the 
State Government under sub-s, (1) in 
vague terms to allot any extent of such 
excess vacant land to any person for any 
industry. I am conscious that in Kamesh- 
war Singhs case (AIR 1952 SC 252) 
(upra) this Court speaking through 
Mahajan, J., observed that “the phrase 
‘public purpose has to be construed ac- 
cording to the spirit of times in which 
the particular legislation is enacted” and 
beld that so construed, acquisition of 
estates for the purpose of preventing the 
concentration of huge blocks of land in 
the hands of a few individuals and to 
do away with intermediaries was for a 
public purpose. But that case dealt with 
three statutes ee Bihar Land Reforms 
Act, 1950. the M. P. Abolition of Proprie- 
tary Right Act, 1950 and the U. P. Zamin- 
dari Abolition and Land Reforms Act, 
1950), the common aim of which, general- 
ly speaking, was to abolish zamindaries 
and other proprietary estates and tenures 
in the three States, so as to eliminate the 
intermediaries by means of compulsory 
pa reat of their rights and interests 
and to bring the raiyats and other occup- 
ants of lands in those areas into direct 
relation with the Government and, there- 
fore, that case is distinguishable and its 
ratio would not apply to the instant case 
where the pee of acquisition of ex- 
cess vacant (urban) land is a bald objec- 
tive like ‘industry’ simpliciter; surely 
different considerations would apply. In 
my view it is extremely doubtful whether 
compulsory acquisition of all the excess 
vacant land in all urban agglomerations 
throughout the country for a bald, in- 
definite and unspecified objective like 
‘industry’ simpliciter would be a valid 
exercise of the power of ‘eminent domain’. 
However, it is not necessary for me to 
decide this larger question inasmuch as 
in my view the alternative submission of 
counsel for the petitioners clinches the 
issue in this case. Assuming that a bald 
objective of ‘industry’ simpliciter partakes 
of the character of a public purpose, 
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what Parliament intended by the said ob- 
jective has been expressly clarified by 
cl. (b) of the Explanation where ‘industry’ 
has been very widely defined so as to in- 
clude any business, trade or profession in 
private sector which makes a mockery of 
such public purpose. Whatever be the 
merits or demerits of a wide definition 
of ‘industry’ for the purposes of industrial- 
cum-labour relations, adoption of such 
wide definition of the concept in the con- 
text of eminent domain is clearly sui- 
cidal. By adopting such definition for the 
purpose of S. 28 the State Government 
as been empowered under sub-s, (1) to 
allot any extent of such excess vacant 
land to any businessman, trader or pro- 
fessional man like a lawyer, doctor and 
astrologer to enable him to carry on his 
private business, trade or profession. In 
other words, acquisition of excess vacant 
land in urban agglomeration would 
clearly be for private purposes and what 
is worse is that under the priorities laid 
down such private purposes are to be 
catered to first and then comes the dis- 
posal or distribution thereof to subserve 
common good. This clearly smacks of 
depriving Peter of his property to give it 
to Paul and, therefore, clearly amounts 
to an invalid exercise of State’s power 
of ‘eminent domain’. Section 28, which 
thus authorises compulsory acquisition of 
property for private’ purposes flagrantly 
violates those aspects of Art. 81 which 
constitute the essential or basic features 
of the Constitution and is, therefore, 
ultra vires and unconstitutional. Further, 
indisputably it is the most vital, integral 
and non-severable part of the entire 
scheme of urban ceiling as without it the 
scheme will merely remain a scheme for 
unjust and illegal enrichment of the State 
and, therefore, the whole of Chapter III, 
in which it occurs, must fall with it. 


38. Apart from the unconstitutionality 
of S. 23 as indicatel above, it is clear that 
the wide definition of, ‘industry’ and the 
priorities for disposal or distribution of 
excess vacant land laid down therein 
have adverse impact on the directive 
nea ied contained in Art. 89 (b). In the 

rst place instead of confining the objec- 
tive of industrialisation to poblic sector 
or cooperative sector and the like where 
benefit to community or public at large 
would be the sole consideration, the con- 
cept is widely defined to include any 
business, trade or profession in private 
sector which enables the disposal or dis- 
tribution of excess vacant land for private 
purposes and sub-s. (1) authorises the 
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State Government to allot any extent of 
such land to individuals or bodies for 
private purposes. Secondly, the priorities 
in the matter of disposal or distribution 
of the excess vacant land under sub-sec- 
tions (1) and (4) are as indicated above. 
which show that disposal or distribution 
of exceess vacant land for subserving the 
common good comes last in the priorities. 
I have already indicated that the pos- 
tulate underlying the directive principle 
of Art. 89 (b) is that diffusion of owner- 
ship and control of the material resources 


of the community is always in the 
public interest and, therefore, the 
State is directed to ensure such 


distribution (equitable) thereof as best to 
subserve the common good but the priori- 
ties prescribed in sub-ss. (1) and (4) of 
S. 28 in regard to distribution of material 
resources produce contrary results or re- 
sults in the opposite direction inasmuch 
as private purposes receive precedence 
over common good. The enactment 
which contains such provisions that pro- 
duce contra results cannot be said to be 
in furtherance of the directive principle 


of Art. 89 (b) and cannot receive the 
benefit of the protective umbrella of 
Art. 31C. 


89. Counsel for the respondents, how- 
ever, relied upon three aspects to coun- 
teract the aforesaid result flowing from 
the priorities given in S. 28 (1) and (4). It 
was urged that the disposal of excess 
vacant land acquired by the State under 
the Act will be guided by the Preamble 
which says that enactment was put on 
the Statute Book with a view to bringing 
about the equitable distribution of Jand 
in urban agglomerations to subserve the 
common good. In the first place, it is well 
settled that it is only when there is some 
ambiguity in the text of any provision in 
the enactment that the Preamble could 
be looked at and here there is no ambi- 
guity whatsoever in S. 28 (1) and (4). 


Secondly, far from there being any 
ambiguity there is express provision in 
e priorities 


S. 23 (1) and 9 indicating 
in the matter of disposal or distribution 
of excess vacant land, in face of which, 
the Preamble cannot control, guide or 
direct the disposal or distribution in any 
other manner. Next, reliance was placed 
on S. 46 (1) which empowers the Central 
Government to make rules for carrying 
out the rovisions of the Act and 
the disposal or distribution of excess 
vacant land could be prescribed by rules. 
It may, however, be stated that no rules 
under Section 46 have so far been framed 
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by the Central Government and. in any 
event, no rules framed thereunder can 
override the express provisions of S. 23. 
Lastly, reliance was placed on certain 
guidelines issued by the Central Govern- 
ment in its Ministry of Works and Hous- 
ing under the Act. and at page 83 of the 
“Compendium of Guidelines” (a Govt. of 
India publication dated Feb. 22, 1977) a 
Note containing Pucci on utilization 
of excess vacant Jand acquired under the 
Act is published. Paragraphs 3 and 4 of 
the said Note deal with the topic of pri- 
orities. In Para 3 the disposal or distribu- 
tion of excess vacant land as per the pri- 
crities in S. 23 has been set out (which are 
the same as given above) while Para 4 
sets out the priorities in accordance with 
the recommendations made by ` the 9th 
Conference of State Ministers of Housing 
and Urban Development held at Calcutta 
on the 17th, 18th and 19th December, 
1976, which considered the matter and 
the priorities indicated are: (i Retention/ 
reservation for the ‘benefit of the public’ 
like social housing, provision of basic 
amenities, etc. (ii) Disposal ‘to subserve 
common good’ which may include allot- 
ment of vacant land for Government pur- 
poses, local authorities, institutions, etc. 
(iii) Allotment for the purpose of construc- 
tion of houses for the employees of in- 
dustries specified in item (iv) below; (iv) 
Allotment for the purpose of industry, 
viz., any business, profession, trade, 
undertaking of non-polluting manufac- 
ture; cottage and small scale and wher- 
ever possible agenar industry, manufac- 
ture. It will appear clear that the recom- 
mendations made by the 9th Conference 
of State Ministers of Housing and Urban 
Development seek to fenik improved 
guidelines but in the process reverse the 
priorities given in the section in the matter 
of disposal or distribution of excess vacant 
land. It is obvious that the priorities given 
in S. 28 and as have been summarised in 
Para 3 of the Note must prevail over the 
priorities indicated in the guidelines con- 
tained in Para 4 of the Note and the latter 
are of no avail. It is thus clear that the 
priorities as given in S. 28 (1) and (4) in 
the matter of disposal or distribution of 
excess vacant land acquired under the 
Act run counter to and in a sense operate 
to negate the directive principle of Arti- 
cle 39 (b). 


40. It was then faintly argued by 
counsel for the respondents that the law 
in order to receive the protection of Arti- 
cle 81C need not fulfil the objectives of 
both Art. 89 (b) and (c) and even if it 
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fulfils the objective under Art, 39 (c) and 
not under Art. 89 (b) it will be protected 
by Art. 31C. But here S. 23 by no stretch 
deals with the objective of Art. 39 (c) at 
all but only deals with the objective 
underlying the directive principle of Arti- 
cle 89 (b) and its provisions as discussed 
above clearly run counter to that objec- 
tive and as such the enactment which 
contains such provisions must forfeit the 
benefit of the protective urmbrélla of 
Article 31C. 

41. Faced with the situation that the 
constitutional invalidity of S. 23 was like- 
ly to have adverse repercussion not only 
on Chapter III in which it occurs but also 
on the entire Act, counsel for the res- 
pondents made a valiant effort to salvage - 
the said section by indulging in interpre- 
tative acrobatics with a view to relieve 
it from the two vices attaching to it, 
namely, (i) the adoption_ of the wide de- 
finition of ‘industry’ in Cl. (b) of the Ex- 
planation which makes a mockery of the 
public’ purpose indicated by the bald ob- 
jective like ‘industry’ simpliciter and (ii) 
the Pa mentioned therein govern- 
ing the disposal or distribution of excess 
vacant land acquired under the Act. It 
was suggested that the definition of ‘in- 
dustry’ should be read down by the Court 
so as to confine the same to industries in 
public sector or co-operative sector or 

e like where benefit to community or 
public at large would be the sole con- 
sideration, so that allotment of excess 
vacant land acquired under the Act to 
private entrepreneurs for private purposes 
which runs counter to the doctrine of 
eminent domain would be completely 
eschewed. It is impossible to read down 
the definition in the manner suggested 
because Parliament has for the purposes 
of the section (i. e. for purposes of dis- 
posal or distribution of such excess 
vacant land) deliberately and in express 
terms adopted a very wide definition 
which includes within its scope not mere- 
ly trading or manufacturing activity but 
also any business or profession in private 
sector and reading down the definition as 
suggested would be doing violence to the 
Parliament’s intention stated in express 
terms. It was then submitted that sub- 
section (1) of S. 28 should be construed 
as an enabling provision which merely 
permits the State Government to allot ex- 
cess vacant land for the purposes of in- 
dustry, while the real obligation in the 
matter of disposal of excess vacant land 
arises under sub-sec. (4) which speaks of 
disposal of such land “to subserve the 
common good”; in. other words, the dis- - 
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posal under Sub-sec. (4) should override 
the disposal under sub-sec. (1); at any 
rate the “common good” spoken of in 
sub-section (4) should permeate the dis- 
posal under sub-sec. (1). It is impossible 
to read sub-sec. (1) of Section 23 as con- 
taining merely an enabling provision; the 
scheme of sub-ss. (1) and (4) read together 
clearly shows that the disposal of the 
excess vacant land is first to b- done 
under sub-s. (1) and disposal under sub- 
section (4) comes thereafter. The opening 
words of sub-sec. (4) “subject to sub-ss. (1), 
(2) and (3Y cannot be read as constitut- 
ing a non obstante clause giving an over- 
riding effect to sub-s. (4) nor can sub-sec- 
tion (4) be read as if the opening words 
were absent. B midulsing in such inter- 
pretative acrobatics the Court cannot 
reach the opposite result than is warrant- 
ed by the plain text of the provision. Fur- 
ther, to say that every disposal of excess 
vacant land under sub-s. (1) must be for 
“common good” is to read into that sub- 
section something which is not there; it 
amounts to re-writing that sub-section, 
which cannot be done, the Preamble not- 
withstanding. It is the conferral of such 
unrestricted power (not its oblique exer- 
cise) that is being attacked and hence 
the submission to read into sub-sec. (1) 
this kind of limitation. These submissions 
require the re-structuring of the entire 
section — a function legitimately falling 
within the domain of the Legislature. 
Moreover, sub-ss. (1), (2), (8) and (@) of 
S. 23 are integral parts of one whole 
scheme dealing with disposal of excess 
vacant land acquired under the Act and 
as such cannot be severed from one an- 
other. The attempt to salvage S. 28, 
either wholly or in part, by seeking to 
an it from the two vices must, therefore, 
ail. 


42. The next provision challenged by 
the petitioners as being violative of their 
fundamental rights is Section 11 (6) which 
puts the maximum limit of Rs. two lakhs 
on compensation (called ‘amount’) payable 
to the holder of excess vacant land irres- 
pective of the extent of such excess vacant 
land. For the purpose of determining the 
quantum of compensation S. 1] (1) divides 
vacant land in urban agglomerations into 
two categories — (i) vacant land from 
which income is derived and (ii) vacant 
land from which no income is derived 
and in regard to the former category 
Cl. (a) of sub-section (1) fixes the quantum 
payable at an amount equal to eight and 
one third times the net average annual 
income actually derived from: such’ land 
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during the period of five consecutive years 
immediately preceding the date of pub- 
lication of the notification issued under 
S. 10 (1) and the net average annual in- 
come is to be calculated in the manner 
and in accordance with the prinicples set 
out in Schedule H; while in respect of 
the latter category, Cl. (b) of sub-s. (1) 
fixes the quantum payable at an amount 
calculated at a rate not exceeding — (i) 
Rs. 10/- per sq. metre in the case of 
vacant land situated in urban agglomera- 
tions falling with categories A and B and 
(ii) Rs. 5/- per sq. metre in the case of 
vacant land situated in urban agglomera- 
tions falling within categories C and D. 
In other words, for vacant land yieldin 
income the methcd of capitalisation of 
the income for certain number of years is 
adopted while for vacant land yielding 
no income maximum rates of compensa- 
tion for A and B categories at Rs. 10/- 
per sq. metre and for C and D categories 
at Rs. 5/- per Sq. metre have been fixed. 
Compensation (called ‘amount’) once de- 
termined is payable to the holder under 
Section 14 (2) in a certain manner, name- 
ly, 25% thereof will be paid in cash and 
the balance 75 per cent in negotiable 
bonds redeemable after expiry of 20 
years carrying interest at 5% per annum. 
Section 11 (6) which puts the maximum 
limit of two lakhs on the quantum pay- 
able in respect of excess vacant land ac- 
quired under the Act runs thus: 

“11 (6) — Notwithstanding anything 
contained in sub-section (1) or sub-sec. (5) 
the amount payable under either of the 
said sub-sections shall, in no case, exceed 
two lakhs of rupees.” 


43. Counsel for the petitioners con- 
tended that S. 11 (6) which puts the 
maximum limit of Rs. two lakhs on the 
amount payable to a claimant irrespective 
of the extent of the excess vacant land 
acquired under the Act is not only arbit- 
rary but also results in illusory payment 
and violates Arts. 14 and 81 (2) respecti- 
vely. Counsel pointed out that a person 
holding excess vacant land which at the 
prescribed rates is of the value of Rs. 
two Jakhs and a person holding such ex- 
cess vacant land which even at the same 


prescribed rates is of the value of 
Rs. two crores are treated alike. that is 


to say, both will get compensation (tenn- 
ed ‘amount’) of Rs. two lakhs only and in 
this sense prescribing a limit of maximum 
of Rs: two lakhs is clearly arbitrary and 
violates Art. 14. Similarly, for 'a person 
who `“ holds excess vacant land , which 


-even at the prescribed rates is of the value 
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of Rs. two crores a payment of Rs. two 
lakhs only (i. e. 1/100th of the value at 
the prescribed rates) must, by an 
standard, be regarded as illusory and, 
therefore, the fixation of maximum limit 
at Rs. two lakhs under S. 11 (6) irrespec- 
tive of the extent of excess vacant land 
held by a person violates Art. 31 (2) of 
the Constitution. I find considerable force 
in both the submissions of counsel for 
the petitioners. In fact, in my view, this 
provision which puts the maximum limit 
of Rs. two lakhs on the amount payable 
to a holder of excess vacant land acquir- 
ed under the Act irrespective of the ex- 
tent of such excess vacant land held by 
him is not merely violative of Arts. 14 
and 31 (2) of the Constitution in the 
manner indicated above, but would be a 
piece of confiscatory legislation, because 
vacant land in excess of that portion 
which at the prescribed rates is worth 
Rs. two lakhs stands confiscated to the 
State without any payment whatsoever. I 
do not suggest that a provision putting 
a maximum limit upon compensation 
payable to the owner or holder irrespec- 
tive of the extent of the property acquir- 
ed whenever or wherever is found in any 
enactment has to be regarded as a con- 
fiscatory provision. I am aware that in 
enactments involving large schemes of 
social engineering like abolition of 
Zamindaris, agrarian reforms, nationalisa- 
tion of undertakings and businesses and 
the like, such a provision might be justi- 
fiably made. In State of Kerala v. The 
Gwalior Rayon Silk Mfg. Co. Ltd., (1974) 
1 SCR 671:(AIR 1973 SC 2734) this 
Court upheld the validity of Kerala Pri- 
vate Forest (Vesting and Assignment) 
Act, 1971 whereunder private forest lands 
held on janman right were acquired with- 
out payment of any compensation on the 
ground that such acquisition was for im- 
pomentae a scheme of agrarian reform 
y assigning lands on registry or by way 
of lease to poorer sections of the rural 
agricultural population, the enactment 
being protected under Art. 81A (1) of the 
Constitution. Again the Coal Mines 
(Nationalisation) Act, 1978 whereunder 
the right, title and interest of the owners 
in relation to their coal mines specified 
in the schedule to the Act stood transfer- 
red to and became vested absolutely in 
the Central Govt. free from encumbrances 
in exchange of payment of fixed amounts 
specified in that schedule was upheld by 
this Court. But such cases involving large 
schemes of social engineering where 


avowedly the benefit of the community 
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or public at large is the sole considera- 
tion are distinguishable from the instant 
case, where ‘industry’ has been expressly 
defined to include business, trade or pro- 
fession in private sector and where power 
has been conferred upon the State Gov- 
ernment to allot properties acquired 
under the enactment to individual busi- 
nessman, trader or professional to enable 
him to carry on his private business, trade 
or profession, ‘that is to say, where the 
legislation is a fraud on State’s power of 
eminent domain, such a provision of 
putting a maximum limit on compensation 
payable in respect of the acquired pro- 
perty irrespective of its extent will have 
to be regarded as confiscatory in nature. 


44, An instance in point is available 
on the record of these writ petitions. In 
writ petition No. 350 of 1977 the petitioner 
who happens to be the ex-Ruler of the 
former Kota State has averred in para- 
graphs 17 and 20 of the petition that the 
urban vacant land owned and possessed 
by him in the city of Kota admeasures 
918.26 acres and that the Assistant Direc- 
tor, Lands and Building Tax, Kota in his 
assessment order dated 20-12-1976 had 
valued the same at market rate of Rupees 
15.12 ce sq, metre at Rs. 8,98,05,021.84 | 
(say about Rs. four crores) and inclusive 
of other items of properties the total 
value was put down at Rs. 4.12 crores and 
these averments are substantially admitted 
in the counter-affidavit filed by S. Maha- 
deva Iyer on behalf of the Union of India 
where in Para. 9 he has stated thus: 


“In reply to Para 20 of the writ petition 
I submit that the total assessment of the 
entire property comes to Rs. 4.56 crores.” 
In other words, in the case of this peti- 
tioner the fact that he owns urban vacant 
land of the value of about Rs. four crores 
in the city of Kota stands admitted. Now, 
under Section 11 (6) for all this urban 
vacant land worth nearly Rs. four crores 
the petitioner will get only rupees two 
lakhs; it works out to a princely sum of | 
aie annas for property worth Rs. 100/-, 
which would clearly be an illusory pay- | 
ment. In fact, all his vacant land, in ex- 
cess of that portion which is worth: 
Rs. two lakhs at the prescribed rates shall 
stand confiscated without any payment 
whatsoever. Such a glaring instance, 
available on the record of these petitions, 
brings out in bold relief how flagrantly 
Section 11 (6) violates Arts. 14 and 31 (2) 
of the Constitution; it highlights the 
aspect that such acquisition takes place 
in breach of the other condition prece- 
dent attaching to the power of eminent 
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domain, namely, payment of non-illusory 
compensation. However, S. 11 (6) is clear- 
ly a severable provision, and that alone is 
liable to be struck down as being ultra 
vires and unconstitutional. 


45. The next provision challenged by 
the petitioners is §. 27 occurring in Chap- 
ter IV to the extent to which it imposes 
restriction on transfer of an urban land 
with building or a part thereof or a flat 
therein though unconcerned or uncon- 
nected with the excess vacant land as un- 
constitutional being beyond the legisla- 
tive authorisation as also violative of 
petitioners’ fundamental rights under 
Arts, 14 and 19 (1) (f). Section 27, as its 
marginal note indicates, deals with the 
subject of prohibition of transfer of urban 
property and sub-s. (1) thereof runs thus: 

“97, (1) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, but subject to the provisions 
of sub-section (8) of Section 5 and sub- 
section (4) of Section 10, no person shall 
transfer by way of sale, mortgage, 
lease for a period exceeding ten years, 
or otherwise, any urban or urbanisable 
land with a building (whether constructed 
before or after the commencement of this 
Act) or a portion only of such building 
for a period of ten years of such com- 
mencement or from the date on which 
the building is constructed, whichever is 
later, except with the previous permis- 
sion in writing of the competent auth- 
ority.” 

Inter alia, the aforesaid provision is clear- 
ly applicable to a building or a portion of 
such building which would include a flat 
therein standing on any urban or urbani- 
sable land falling within the permissible 
ceiling area which a holder of a vacant 
land is entitled to retain with himself 
and under this provision any transfer of 
such property by way of sale, mortgage, 
gift or lease for ten years or otherwise, 
is prohibited for the period of ten years 
froin the commencement of the Act ex- 
cept with the previous permission in 
writing of the competent authority. 
Under sub-s. (2) if the holder of such 
property falling within the permissible 
ceiling area is desirous of effecting a 
transfer of the type indicated above has 
to apply in writing for permission from 
the competent authority and under sub- 
section (3) the competent authority has 
been authorised after making such inquiry 
as it deems fit to grant the permission or 
refuse the same, but a refusal has to be 
accompanied by written reasons, copy 
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whereof is to be furnished to the holder. 
Sub-section (4) provides that if within 
sixty days of the receipt of the application 
refusal is not communicated, the permis- 
sion shall be deemed to have been grant- 
ed by the competent authority. 


46. Counsel for the petitioners made 
two submissions in regard to aforesaid 
restriction as made applicable to transfers 
of built-up properties that fall within the 
limits of ceiling area permitted to be re- 
tained by a holder. Firstly, such restric- 
tion would be outside the legislative au- 
thorisation conferred upon the Parlia- 
ment as well as beyond the ambit and 
scope of the Act which has assiduously 
kept built-up properties outside the pale 
of imposition of ceiling. Secondly, such 
restriction ar ed permission from the 
competent authority is arbitrary and viola- 
tive of Art. 14 inasmuch as the power to 
grant the permission or to refuse it is un- 
guided and untrammelled which is bound 
to produce arbitrary results. In my view 
both the submissions have substance in 
them. 

47. It cannot be disputed that though 
the authorisation was for imposition of 
ceiling on urban immovable property 
Parliament deliberately kept out built-up 
properties from the purview of the Act 
and the Act seeks to impose ceiling only 
on vacant land in urban agglomerations; 
that being so any restriction on transfer 
of built-up properties or parts thereof (in- 
cluding flats therein) standing on urban 
land falling within the permissible ceiling 
area would be outside hhe purview of the 
Act. It was urged for the respondents 
that such a provision would be incidental 
or ancillary to the ceiling contemplated 
by the Act and would fall within the 
phrase “for matters connected therewith” 
oe in the Preamble and the long. 
title of the Act. It is not possible to accept 
the contention, for, the words “matters 
connected therewith” occurring in the 
concerned phrase must be correlated to 
what precedes that phrase, namely, “an 
Act to provide for ceiling on vacant land 
in urban agglomerations, for the acquisi- 
tion of such land in excess of the ceilin 
limit, to regulate the construction o 
buildings on such land” (emphasis sup- 
plied) and, therefore, the words “matters 
connected therewith” must mean matters 
in relation to the ceiling imposed by the 
Act. A reference to obejctives under Arti- 
cle 89 (b) and (c) (for the achievement of 
which the enactment is allegedly taken in 
hand) in the Preamble or long title can- 
not enlarge the ambit or scope of the Act. 
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Any restriction imposed on built-up pro- 

perties falling within the permissible ceil- 

ing area left with the holder would, there- 

fore, be outside the ambit and scope of 
e Act. 


48. The next question is whether the 
restriction which requires the holder of 
such property to seek permission of the 
competent authority before effecting any 
transfer thereof by way of sale, mortgage 
or gift, etc. is violative of Art. 14 of 
the Constitution. The contention is that 
the requirement in the absence of any 
guidelines governing the exercise of the 
power on the part of the competent au- 
thority in the matter of granting or refus- 
ing to grant the permission is highly 
arbitrary, productive of discriminatory 
results and, therefore, violates the equa- 
lity clause of Art. 14. Counsel for the 
respondents fairly conceded that the sec- 
tion itself does not contain any guidelines 
but urged that the objectives of “prevent- 
ing concentration, speculation and pro- 
fiteering in urban land” recited in the 
Preamble would afford the requisite gui- 
dance for the exercise of the power to grant 
the permission sought or to refuse the 
same. Firstly, which of the three objec- 
tives mentioned in the Preamble should 
guide the exercise of power by the com- 
petent authority in any given case is not 
clear and in any case no standard has 
been laid down for achieving the objec- 
tives of preventing concentration, specu- 
lation, and profiteering in urban land or 
urban property and in the absence of any 
standard pang laid by the Legislature — 
a purely legislative function, it will be 
difficult to hold that these broad objec- 
tives recited in the Preamble could effec- 
tively or adequately guide the exercise 
of power by the competent authority in 
the matter of granting or refusing to grant 
the permission and in the absence of 
poa the exercise of the power is 

ound to produce arbitrary or discrimina- 
tory results. It was also said that against 
the order passed by the competent auth- 
ority under S. 27 an appeal to the Appel- 
late Authority has been provided for 
under Section 33 and revision lies to the 
State Government under S. 34 and in view 
of such provision for appeal and revision 
the exercise of the power or discretion 
vested in the competent authority cannot 
be regarded as unfettered or arbitrary. 
Here again I feel that in the absence of 
. -any guidelines for the exercise of the 
ower and in the absence of any standards 
having been laid down by the Legislature 
for achieving the objectives of prevention 
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of concentration, speculation and pro~- 
fiteering in urban land and urban pro- 
perty, 
sion would not be of much avail to pre- 
venting arbitrariness in the matter of 
granting or refusing to grant the permis- 
sion. Section 27 which does not adequate- 
ly control the arbitrary exercise of the 
power to grant or refuse the permission 
sought, is clearly violative of Art. 14 of 
the Constitution and as such the require- 
ment of permission contained therein will 
have to be struck down as being ultra 
vires and unconstitutional. 


49. In the result, in view of the afore- 
said discussion, I would like to indicate 
my conclusions thus: 


(1) The impugned Act, though purport- 
ing to do so, does not, in fact further the 
directive principles in Art. 39 (b) and (o). 
Section 2 (f) in relation to prescription of 
ceiling area, as shown above, permits un- 
warranted and unjustified concentration 
of wealth instead of preventing the same 
and is in teeth of the objective under 
Art. 39 (c); similarly, S. 28, as discussed 
above, produces results contrary to the 
objective under Art. 39 (b). Therefore, thej 
impugned Act is outside the pale of the 
protective umbrella of Art. 81C. 


@) Section 2 (f) which contains the arti- 
ficial definition of ‘family’ in relation to 
the prescription of ceiling area, S. 23 
which deals with disposal or distribution 
of excess vacant land acquired under the 
Act as per priorities laid down therein 
and S. 11 (6) which puts a maximum limit 
on the quantum of the amount payable 
in respect of excess vacant land acquired 
from a holder irrespective of the extent 
of area held by him — these three pro- 
visions flagrantly violate those aspects 
of Arts. 14 and 31 which constitute the 
essential and basic features of our Con- 
stitution and hence the protective um- 
brella of Art. 31B is not available to the 
impugned Act inasmuch as the 40th Con- 
stitution Amendment Act 1976 to the ex- 
tent to which it inserts the impugned Act 
in the Ninth Schedule is beyond the con- 
stituent power of the Parliament as the 
said Amending Act has the effect of 
damaging or destroying the basic struc- 
ture of the Constitution. i 


(3). The artificial definition of ‘family’ 
given in S. 2 (f) in relation to prescrip- 
tion of ceiling area under S. 4 (1) is clear-, 
ly violative of Art. 14 and as such is ultra 
vires and unconstitutional. Similarly, Sec-| 
tion 28 which authorises compulsory ac- 
quisition of property for private purposes| 


e provision for appeal and revi- , 


y 
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is in breach of the doctrine of eminent 
domain and since it flagrantly violates 
Art. 81 (2) is ultra vires and unconstitu- 
tional, ae i 

(4) Since Section 2 (f) together with 
adoption of double standard for fixing 
ceiling area runs through and forms basis 
of the whole Chapter III and since S. 28 
is a vital, integral and non-severable part 
of the entire scheme of urban ceiling en- 
visaged by Chapter III, the whole of 
Chapter IIT has to fall along with those 
two provisions and as such that Chapter 
is also declared to be ultra vires and un- 
constitutional. Further, it cannot be dis- 
puted that Chapter III comprises the 
substratum of the entire scheme of urban 
ceiling contemplated by the enactment 
incorporating its main provisions while 
the other Chapters deal with ancillary or 
incidental matters which form the decora- 
tive frills of the main fabric, If the sub- 
stratum is found to be diseased, invalid 
and bad in law the entire Act has to go 
and is accordingly struck down as void 
and unconstitutional. 


(5) Section 11 (6), a severable provision, 
being violative of petitioners’ fundamental 
right under Art. 31 is declared to be ultra 
vires and unconstitutional. 


(6) Section 27, being severable, is also 
declared ultra vires and unconstitutional 
to the extent indicated above as being 
bevond the ambit of the Act and violative 
of Art. 14 of the Constitution. 


50. Before parting with the matter I 
would like to refer to the manner in which 
this important and complicated measure 
came to be enacted. It cannot be doubt- 
ed that the 11 sponsoring State Legisla- 
tures passed their resolutions under Arti- 
cle 252 (1) with a laudable object namely, 
to clothe the Parliament with legislative 
competence to enact a law for the imposi- 
tion of ceiling on urban immovable pro- 
perty for the country as a whole. Though 
initially a model bill based on the recom- 
mendations made by the Working Group 
in its Report dated July 25, 1970 had been 
prepared where ceiling was proposed to 
b 








e imposed on urban property’ on the 

asis of monetary value, Parliament later 
on realised that the implementation ` of 
that proposal -was beset with several 
practical difficulties indicated in the. Ap- 
proach Paper prepared by a Study Group, 
and, therefore, it was thought that ceiling 
in respect of built-up properties should. 


` be brought about through some fiscal and. 


other measures and ceiling on vacant land 
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in urban agglomerations on the lines of 
the impugned Act should be undertaken. 


In. other words, State-wise deep considera- 
tion and consultation for over five years 


had preceded the preparation of the draft 
Bill and this Court in V. B. Chowdhari’s 
case (1979) 3 SCR 808 has upheld 
the legislative competence of Par- 
liament to enact such a measure as 
a first step towards eventual imposition 
of ceiling on immovable properties of 
every other description. However, after 
the introduction of the Bill on the floor 
of the House on January 28, 1976, the en- 
actment as drafted in its present form 
seems to have been rushed through the 
attenuated Parliament during the Emer- 
gency in less than seven hours on Febru- 
ary 2, 1976. The Lok Sabha debates clearly 
show: (a) that the Bill was moved and 
taken up for consideration at 11.17 hours 
on that day, (b) that a motion moved by 
a member that the Bill be circulated for 
the purpose of eliciting opinion thereon 
by May 15, 1976 was negatived, (c) that 
another motion supported by quite a few 
members that the Bill be referred to a 


Select Committee with a view to improve 


the same by removing defects, deficiencies 
and omissions therein with instructions to 
the Select Committee to report by April 1, 
1976, was also negatived, G that though 
over 150 amendments had been moved 
pome of which were received by the mem- 

ers on the very day as speeches were in 
progress), an earnest request to postpone 
the second reading of the Bill to the fol- 
lowin: aay to enable the members to 
consider those amendments (many of 
which were neither formai nor clarifica- 
tory but of substance) was also turned 
down, and (e) that the original time. sche- 
dule of six hours fixed by the Speaker for 
the Bill was adhered to and the entire 
process (including general discussion, 
clause by clause reading, consideration of 
the several amendments and the third 
reading) was completed in undue haste by 
18.01 hours. In Rajya Sabha also a request 
to refer the Bill to a Select Committee 
went unheeded. and the entire process was 
completed in one day, February 5, 1976. 
The result is that it has, in the absence of 
adequate study or discussion about the 
implications of various provisions thereof, 
turned out to be an ill-conceived and ill- 
drafted measure. The measure was, un- 
doubtedly, taken in hand with a view to 
achieve -the unexceptional objectives 
underlying Art. 39 (b) and (c), but as 


' shown .above, the enacted. provisions mis- 
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fire and produce the opposite results and 
also damage or destory the essential 
features or basic structure of the Con= 
stitution and hence duty bound I am con- 
strained to strike down this impugned 
. piece of purported socio-economic legisla- 
tion. The legislative competence of the 
Parliament being still there a well-drafted 
enactment within the constitutional limi- 
tations on the subject would be the proper 
remedy. 

51. I would, therefore, allow the peti- 
tions and direct issuance of the appro- 
priate writs sought. DAE 

>» J.:— 52. These writ petitions 
under Article 82 of the Constitution seek 
to challenge the constitutional validity of 
the Urban Land (Ceiling and Regulation) 
Act, 1976 on various grounds. The Act 
has been placed as item No. 182 in the 
Ninth Schedule by the Constitution (For- 
tieth Amendment) Act, 1976. Questions 
involved are of far-reaching importance 
affecting the national interest. 

` 58. The history of the legislation is 
well known. The State Legislatures of 
eleven States, namely, all the Houses of 
the Legislatures of the States of Andhra 
Pradesh. Gujarat, Haryana, Himachal 
Pradesh, Karnataka, Maharashtra, Orissa, 
Punjab, Tripura, Uttar Pradesh and West 
Bengal considered it desirable to have a 
uniform legislation enacted by Parliament 
for the imposition of a ceiling on urban 
property in the country as a whole and 
in compliance with Cl. (1) of Art. 252 of 
the Constitution passed a resolution to 
that effect. Parliament accordingly enact- 
ed the Urban Land (Ceiling and Regula- 
tion) Act, 1976. In the first instance, the 
Act came into force on the date of its in- 
troduction in the Lok Sabha, that is, 
January 28, 1976 and covered Union Ter- 
ritories and the eleven States which had 
already passed the requisite Resolution 
under Article 252 (1) of the Constitution. 
Subsequently, the Act was adopted, after 
passing resolutions under Article 252 (I) 
of the Constitution by the State of Assam 
on March 25, 1976, and those of Bihar 
on April 1, 1976, Madhya Pradesh on 
September 9, 1976, Manipur on March 12, 
1976, Meghalaya on April 7, 1976 and 
Rajasthan on March 9, 1976. Thus, the 
Act is in force in seventeen States and 
all the Union Territories in the country. 


54. The legislative competence of Par- 
liament to enact the Urban Land (Ceiling 
and Regulation) Act, 1976 having been 
upheld by this Court in Union of India v. 
Valluri Basavaiah Chaudhary, (1979) 3 





Union of India 
mains the question of its constitutional 
validity. - ew 

55. Schedule I to the Act list out all 

States, irrespective of whether or not they 
have passed’ a resolution under Art. 252 
(1) authorizing the Parliament to enact a 
aw imposing a ceiling on an immov- 
able property, and the urban agglomera- 

tions in them having a population of two 

lacs or more. The ceiling limit of vacant 
land of metropolitan areas of Delhi, Bom- 

bay, Calcutta and Madras having a 

ponulaon exceeding ten lacs falling 

under category ‘A’ is 500 sq. metres; 
urban agglomerations with a population 
of ten lacs and above, excluding the four 
mertopolitan areas falling under category 

P is 1000 sq. metres; urban agglomera- 
tions with a population between three 
lacs and ten lacs falling under category 
‘C’ is 1500 sq. metres and urban agglo~ 
merations with a population between two 

lacs and. three laes falling under category 

‘D’ is 2000 sq. metres. The schedule does 
not mention the urban agglomerations 
having a population of one lac and above; 
but if a particular State which passed a 
resolution under Art. 252 (1), or if a State 
which subsequently adopts the Act, wants 


. to extend the Act to such areas, it could 


do so by a notification under S. 2 (n) (B) 
or S. 2 (n) (A) (ii); as the case may be, 
after obtaining the previous approval of 
the Central Government. 


56. The primary object and the pur- 
pose of the Urban Land (Ceiling and Re- 
gulation) Act, 1976, ‘the Act’, as the long 
title and the preamble show, is to provide 
for the imposition of a ceiling on vacant 
land in urban agglomerations, for the ac- 
quisition of such land in excess of the 
ceiling limit, to regulate the construction 
of buildings on such land and for matters 
connected therewith, with a view to pre- 
venting the concentration of urban land 
in the hands of a few persons and specula- 
tion and profiteering therein, and with a 
view to bringing about an equitable dis- 
tribution of land in urban agglomerations 
to subserve the common good, in furs 


therance of the Directive Principles of 
State Policy under Art. 89 (b) and (ce). 
57. The Statement of Objects and- 


Reasons accompanying the Bill reads as 


follows: 


“There has been a demand for impos- 
ing a ceiling on urban property also, es- 
pecially after the imposition of a ceiling 
on agricultural lands id the State Govern- 
ments. With the growth of population and 
increasing urbanisation, a need. for order- 


ALR. ` 


1981 


ly development of urban areas has also 
been felt. It is, therefore, considered 
necessary to take measures for exercising 
social control over the scarce resource o 
urban land with a view to ensuring its 
equitable distribution amongst the verious 
sections of society and also avoiding spe- 
culative transactions relating to land in 
urban agglomerations. With a view to 
ensuring uniformity in approach Govern- 
ment of India addressed the State Govern- 
ments in this regard, eleven States have 
so far passed resolutions under Art. 252 
(1) of the Constitution empowering Parlia- 
nat to undertake legislation in this be- 


58. The Act consists of five Chapters. 
Chapter I contains the short title and the 
extant clause and Chapter II contains 
Section 2, which is the definition section. 
Chapter III deals with “Ceiling on Vacant 
Land’. Chapter IV deals with ‘Regulation 
of transfer and use of urban land’ and 
Chapter V contains miscellaneous provi- 
sions. 


59. There can be no doubt that the 
legislative intent and object of the im- 
pugned Act was to secure the socialisation 
of vacant land in urban agglomerations 
with a view to preventing the concentra- 
tion of urban lands in the hands of a few 
persons, speculation and profiteering 
therein, and with a view to bringing about 
an equitable distribution of land in urban 
agglomerations to subserve the common 
good, in furtherance of the Directive 
Principles of State Policy under Art. 39 
(b) and (c). The Act mainly provides . for 
the following: 

(i) imposition of a ceiling on both 
ownership and possession of vacant land 
in urban agglomerations under S. 8, the 
ceiling being on a graded basis accord- 
ing to the classification of the urban 
agglomerations under S. 4; 

sealers of the excess vacant land 
by the State Government under S. 10 (8), 
with powers to dispose of the vacant land 
with the object to subserve the common 
good under Section 23; 

iii) payment of an amount for the ac- 
quisition of the excess land in cash and 
in bonds under S. 14 (2), according to 
the principles laid down in S. 11 (Q sub- 
ject to the maximum specified in S. 11 


6); 
(iv) granting exemptions in respect of 
vacant land in certain cases under Ss. 20 


and 21; 
regulating the transfer of vacant 
land within the ceiling limits under S. 26; 


~ 
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(vi) regulating the transfer of urban or 
urbanisable land with any building (whe- 
ther constructed before or after the com- 
mencement of the Act for a period of ten 
years from the commencement of the Act 
or the construction of the building which- 
ever is later under S. 27; 

(vii) restricting the plinth area for the 
construction of future residential build- 
ings under S. 29; and 

(viii) other procedural and miscellane- 
ous matters. 

60. The Act is thus intended to 
achieve the following objectives: (1) to pre- 
vent the concentration of urban property 
in the hands of a few persons and specu- 
lation and profiteering therein; (2) to 
bring about socialisation of urban land 
in urban agglomerations to subserve the 
common good to ensure its equitable 
distribution, (8) to discourage construction 


_of luxury housing leading to conspicuous 


consumption of scrace building materials, 
and a to secure orderly urbanisation. 
Thus the dominant object and purpose of 
the legislation is to bring about socialisa- 
tion of urban land. 


61. In order to appreciate the rival 
contentions, it is necessary to set out the 
relevant provisions: Section 3 which is 
all important for the purpose of these writ 
petitions, provides: 

“3. Except as otherwise provided in this 
Act, on and from the commencement of 
this Act, no person shall be entitled to 
hold any vacant land in excess of the 
ceiling limit in the territories to which 
this Act applies under sub-section (2) of 
Section 1.” 

62. Section 4 divides the urban agglo- 
merations into four broad categories, 
categories A, B, C and D, and fixes the 
ceiling limits varying from five hundred 
sq. metres in Category A to two thousand 
sq. metres in rape ar ae D thereof. The 
word ‘person’ is defined in S. 2 (i) as: 


“2 (i) “person” includes an individual, 


a family, a firm, a company, or an asso- 


ciation or body of individuals, whether 
incorporated or not.” 

The definition of the word ‘family in 
S. 2 (£) is in the following terms: 


“2 (£) “family” in relation to a person, 
means the individual, the wife or hus- 
band, as the case may be, of such indi- 
vidual and their unmarried minor child- 
ren. 

In order that the burden of compensa- 
tion, that is, the amount Bevel for such 
excess vacant lands by the Government, 
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- may not be high, the Act incorporates a 
specific provision, namely, sub-section (1) 
of S. 11 which fixes the amount broadly 


on the following basis: (1) eight and one-- 


third of the annual net income from the 
land during the last five years or where 
such annual income is not being derived, 
at rates not exceeding Rs. 10/- per sq. 
metre or Rs. 5/- per sq. metre in Cate- 
gories A and B, and C and D urban ag- 
glomerations respectively, classifying the 
area into different zones. There is also a 
ceiling on the maximum amount payable 
in any single case placed by sub-sec. (6) 
of S. 11. Sub-section (1) of S. 27 provides 
for the freezing of transfers of urban 
land with or without a building or portion 
of a building in all agglomerations for a 
period of ten years from the date of the 
commencement of the Act or from the 
date on which the buiding is constructed. 


63. The constitutional validity of the 
Act which has been placed in the Ninth 
Schedule by the Fortieth Amendment, is 
challenged principally on the ground that, 
firstly, it is violative of the fundamental 
rights guaranteed under Arts. 14, 19 (1) 
(f) and 31 (2), since it seeks to alter the 
‘basic structure” of the Constitution as 
formulated by this Court in Kesavananda 
Bharati v. State of Kerala (1973) Supp 
SCR 1-: (AIR 1978 SC 1461) and, there- 
fore, has not the protective umbrella of 
Art. 31B, and secondly that it is a law-in 
negation of, and not in furtherance of 
the Directive Principles of State Policy 
under Art. 39 (b) and (c) and is, therefore, 
not protected under Art. 31C, 


64. In Waman Rao, v. Union of India 
(1980) 3 SCC 587 : (AIR 1981 SC 271), this 
Court by its order, in the context of the 
decision in Kesavananda Bharati’s case, 
has laid down: 

“Amendments to the Constitution 
made on or after April 24, 1978 by which 
the 9th Schedule to the Constitution was 
amended from time to time by the in- 
clusion of various Acts and Regulations 
therein, are open to challenge on the 
ground that they, or any one or more of 
them, are beyond the constituent power 
of the Parliament since they damage the 
basic or essential features of the Consti- 
tution or its basic structure. We do not 
pronounce upon the validity of such sub- 
sequent constitutional amendments except 
to say that if any Act or Regulation in- 
cluded in the 9th Schedule by a constitu- 
tional amendment made after April 24, 
1978 is saved by Article 31C as it stood 
prior to its D i 
. Amendment; the - challenge to the validity 
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amendment, . by the . 42nd _ 


of the relevant’ Constitutional Amend- 
ment by which that Act or Regulation is 
put in the 9th Schedule, onthe ground 
that the Ameridment damages or des- 
troys a basic or essential‘ feature of the’ 
Constitution or its basic structure as re- 
flected in Articles 14, 19 or 81, will be- 
come otiose. l 


Article 31-C of the Constitution, as it 
stood prior to its amendment, by Section 4 
of the Constitution (42nd Amendment). 
Act, 1976, is valid to the extent to which 
its comstitutionality _ was upheld in 
Kesavananda Bharati. Article 31-C, as it 
stood prior to the Constitution (42nd 
Amendment) Act does not damage any of 
the basic or essential features of the 
Constitution or its basic structure.” 


65. The validity of the impugned Act 
is challenged on four grounds, namely (1) 
the inclusion of an artificial definition of 
‘family’ in S. 2 (f) results in total exclu- 
sion of a joint Hindu family from the pur- 
view of the Act and also in adoption of. 
a double standard between a family with 
major sons, each of whom is a separate’ 
unit by himself, and a family with minor 
children, which constitutes a family unit 
for fixing a ceiling and thus S. 8 of the 
impugned Act offends against the equal 
protection clause in Art. 14, as persons 
similarly situate are differentially treated 
without any rational basis; (2) the im- 
pugned Act is inconsistent with, takes 
away and abridges the fundamental right 

aaranteed under Art. 31 (2) inasmuch as 
the fixation of the maximum amount pay- 
able under sub-s. (6) of S. 11, makes the 
Act confiscatory or at any rate, the amount 
payable illusory; (8) sub-section (1) of 
S. 27 of the Act freezing all transfers by 
way of sale, mortgage, gift, lease for a 
period exceeding ten years or otherwise, 
of any urban or urbanisable land with a 
building (whether constructed before or 
after the commencement of the Act), or 
a portion of such building, for a period 
of ten years from such commencement or 
from the date on which the building is 
constructed, whichever is later, except with 
the previous permission in writing of the 
competent authority, even though such 
vacant land in an an agglomeration 
is within the ceiling limits, is an m- 
reasonable restriction on the fundamental 
right to property guaranteed under Arti- 
cle 19 (1 B. and (4) the ‘priorities’ laid 
down in S. 23 of the impugned Act are 
not in keeping with Part IV of the Con- 
stitution and, therefore, liable to be struck 
down. It is -urged upon these grounds.. 
that: the impugned Act- is flagrantly viola- 


ALR 











K 


as 


1981. 


tive of those aspects of . the petitioners’ 
fundamental rights under Arts. 14, 19 and 
81 as constitute the basic structure or 


framework of the Constitution, and there- 


fore, it is not protected under Art. 31B 


or 31C, 


66. Land in urban areas is a vital phy- 
sical resource capable of generat- 
ing and sustaining economic and 
social activities, It should be prö- 
perly utilised by the community for 
social good. But the attraction of urban 
areas has led to profiteering and zack- 
eteering in land in these areas. There is 
also mis-application of this scarce re- 
source of urban land for undesirable pur- 
poses. Therefore, a comprehensive policy 
of effective control of land covering its 


+ use, distribution amongst the various sec- 


tions of the society and individuals and 
for different social purposes, and its dis- 
posal by owners subject to their sharing 
the profits with the community at large, 
has been evolved. The Act has been de- 
signed to benefit the weaker sections of 
the community. It also grants exemptions 
in favour of public institutions and co- 
operative housing. The imposition of ceil- 
ing on land and plinth area of -future 
dwelling units, and regulation of transfer 
of urban property under the Act, seeks 
to achieve the objective of social control 
over the physical resources of land. A 
unique feature of the Act is that it covers 
seventeen States and all the Union ‘Terri- 
tories and provides for aggregation of 
holdings in urban agglomerations in the 
different States where the law is applic- 
able for purposes of ceiling limits. In 


‘ other words, persons holding vacant lands 


or vacant and other built-up property 
with dwelling units therein in different 
urban agglomerations throughout the 
country will have to make a choice of re- 
taining only one piece of vacant land 


within the ceiling limit and surrender ex- 


cess vacant lands elsewhere. Since the 
Act applies to firms, companies, and 
undertakings, future construction of in- 
dustrial or commercial premises requir- 
ing page areas cannot take place in the 
notified urban agglomerations without ob- 
taining the requisite land from the Gov- 
emment. This enables Government to 
regulate and canalise the location of in- 
dustries and thus serve the broad policy 
approach in dispersal of economic acti- 
vity. Hoarding of land by industrialists 


based on prospects for expansion in the. 
thus sought to: be avoid- _ 


distant future, is 
ed, - l deyo! 


ii 
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67. The fundamental issue is: Whe- 
ther S. 23 of the impugned’ Act impairs 
the basic structure or framework of the 
Constitution being violative of Art. 39 (b) 
and (c) and Art. 31 (2) of the Constitution 
and is, therefore, not protected under 
Arts, 81-B and 81-C. . . i 

68. The impugned Act is designed as 
a law for the imposition of a ceiling on 
vacant land in urban agglomerations, for 
the acquisition of such land in excess of 
the ceiling limit to regulate the construc- 
tion of buildings on such land and for 
matters connected therewith, with a view 
to preventing the concentration of urban 
land in the hands of a few persons, and 
speculation and profiteering therein, and 
with a view to bringing about an equit- 
able distribution of land in urban agglo- 
merations to subserve the common good, 
in furtherance of the Directive Principles 
under Art. 39 (b) and (c), The constitu- 
tional validity of S. 28 of the Act de- 
pends on whether in truth and substance 
these objectives have been translated into 
action. Section 23 of the Act reads: 

“28. (1) It shall be competent for the 
State Government to allot, by order, in 
excess of the ceiling limit any vacant 
land which is deemed to have been ac- 
quired by the State Government under 
this Act or is acquired by the State Gov- 
ernment under any other law, to any per- 
son for any purpose relating to, or in 
connection with, any industry or for pro- 
viding residential accommodation of such 
type as may be approved by the State 
Government to the employees of any in- 
dustry and it shall be lawful for such per- 
son to hold such land in excess of the 
ceiling limit, 

Explanation— For the purpose of this 
section, — 

(a) where any land with a building has 
been acquired by the State Government 
under any other law and such building 
has been subsequently demolished by the 
State Government, then, such land shall 
be deemed to be vacant land acquired 
under such other law: * 

(b) “industry” means any business, pro- 
fession, trade, undertaking or manufac- 
ture. 


(2) In making an order of allotment 
under sub-section (1), the State Govern- 
ment may impose such conditions as may 
be specified therein including a condition 
as to the period within which the indus- 
try shall be put in operation or, as the 
case may be, the residential accommoda- 


„ation shall be provided for; _- 
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Provided that if, on a representation 
made in this behalf by the allottee, the 
State Government is satisfied that the 
allottee could not put the industry in op- 
eration, or provide the residential accom- 
modation, within the period specified in 
the order of allotment, for any good and 
sufficient reason, the State Government 
may extend such period to such further 
period or periods as it may deem fit. 


(8) Where any condition imposed in 
an order of otment is not complied 
with by the allottee, the State Govern- 
ment shall, after giving an opportunity to 
the allottee to be heard in the matter, 
cancel the allotment with effect from the 
date of the non-compliance of such con- 
dition and the land allotted shall revest 
in the State Government free from 
encumbrances. 

(4) Subject to the provisions of sub- 
sections (1), (2) and (8), all vacant lands 
deemed to have been acquired by the 
State Government under this Act shall be 
disposed of by the State Government to 
subserve the common good on such terms 
and conditions as the State Government 
may deem fit to impose. 

(5) Notwithstanding anything contained 
in sub-sections (1) to (4), where the State 
Government is satisfied that it is neces- 
- sary to retain or reserve any vacant land, 
deemed to have been ‘acquired by that 
Government under this Act, for the bene- 
fit of the public, it shall be competent 
for the State Government to retain or re- 
serve such land for the same.” 


69. The submission is that though the 
impugned Act is designed as a law for 
the imposition of a ceiling on vacant 
land in urban seomertne, to subserve 
the common good, in herance of the 
Directive Principles under Art. 89 (b) and 
(c), the dominant object of the impugned 
Act for the acquisition of vacant land in 
urban agglomerations under S. 23 of the 
Act, was to facilitate the setting up of in- 
dustries in the private sector and, there- 
fore, the Act was not in furtherance of 
Part IV of the Constitution and void be- 
ing violative of Art. 81 (2). It was urged 
that S. 28 of the impugned Act must, 
therefore, be struck down as unconstitu- 
tional, it being not in keeping with 
Part IV of the Constitution was not pro- 
tected under Art. 81-C_and that it can- 
not also have the protective umbrella of 
Art. 31-B as it seeks to alter the basic 
structure of the Constitution. 

70. Although the impugned Act is 
enacted with a laudable object, to sub- 
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serve the common good, in furtherance 
of the Directive Principles of State Policy 
under Art. 89 (b) and lo, it appears from 
the terms of sub-ss. (1), (2) and (8) of 
S. 23 that it would be permissible to ac- 
quire vacant land in urban agglomera- 
tions and divert it for private purposes. 
The whole emphasis is on industrialisa- 
tion. The opening words in S. 28 (4) “sub- 
ject to the provisions of sub-sections (1), 
(2) and make the provisions of Sec- 
tion 23 (4) subservient to S. 23 (1) which 
enables the Government to allot vacant 
land in an urban agglomeration to any 
person for any purpose relating to, or in 
connection with, any industry or for pro- 
viding residential accommodation of such 
type as may be approved by the State 
Government to the employees of any in- 
dustry. It further makes it lawful for the 
allottee, that is, the industrialist, to hold 
such land in excess of the ceiling limit. 
The definition of the word ‘industry’ in 
Explanation (b) to S. 23 (1) is wide 


enough to include any business, profes- 
sion, trade, undertaking or m acture 
and necessarily includes the private sec- 


tor. The proviso to S. 28 (2) fortifies that 
construction of mine. It is incomprehen- 
sible that vacant lands in all 


an = 
Romeretiins throughout the eoantey 
should be re uae for the purpose of 
setting up industries. More so, as it is 


permissible to allow setting up of indus- 
tries for private gain. There is no mate- 
rial placed before us showing that the 


" 


Government has prepared any blueprint ` 


for industrialisation of all the urban ag- 
glomerations in India in the public sec- 
tor. l ij 


71. In fact, faced with this difficulty, 
the learned Attorney General attempted 
to` justify the provisions contained in 
S. 23 by submitting that the opening 
words in S. 28 (4) “subject to the provi- 
sions of sub-sections a} (2) and (8 
must, in the context of the preamble and 
the Directive Principles under Art. 39 (b) 
and (O) De oe i mest ao - 
Standing anything to e contrary con- 
tained in sub-sections (1), (2) and (8)”. 
According to him, the “brooding spirit” 
of the Preamble permeates through the 
entire section, and, therefore, the provi- 
sions of S. 23 of the Act should be read 
in the light of the preamble. The conten- 
tion cannot be accepted. When the lan- 
guage of the section is clear and explicit, its 
menig cannot be controlled by the pre- 
amble. It is not for the Court to re-struc- 
ture the section. The re-structuring of a 
statute is obviously a legislative function. 


A 
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The matter is essentially of political: ex- 
pediency, and as such it is the concern 
of the statesmen and, therefore, the do- 
main of the legislature and not the judi- 


ciary. 

72. It was, however, urged that Sec- 
tion 23 (1) of the Act is only an enabling 
provision: and the real power was under 

. 283 (4), and if there is ambiguity in the 
language of S. 28, it was possible to read 
the section in the light of the preamble 
and the Directive Principles under Arti- 
cle 89 (b) and (c) and as such S. 28 (1) is 
subject to S. 23 (4). The use of the words 
“subject to the provisions of sub-sec- 
tions (1), (2) and (8)” in S. 28 (4) takes 
away the compulsion on the State Gov- 
ernment to adhere to the Directive 
Principles under Art. 89 (b) and (c) in 
making allotment of the vacant lands in 
an urban agglomeration acquired under 
the Act. The words “subject to the pro- 
visions of sub-sections (1), (2) and (8)” in 
S. 28 (4), appearing in the context of Sec- 
tion 23 (1) means ‘in addition to,’ if any- 
thing is left over after the allotment, 
under S. 23 (1). I cannot, therefore, read 
the provisions of sub-ss. (1), (2) and (8) 
of S. 28 in the light of the preamble or 
the Directive Principles under Art. 89 (b) 
and (c). By no rule of construction can 
the operation of sub-s. (1) of S. 28 of the 
Act be controlled by the operation of sub- 
section (4). 

78. A legislation built on the founda- 
tion of Art. 89 (b) and (c) permitting ac- 
quisition of private property must be for 
a public purpose, that is, to subserve the 
common good. In my view, sub-ss. (1), (2) 
. and (8) of S. 28 of the Act negate that 

principle. Furthermore, Art. 81 (2) con- 
sists of three pre-requisites namely (i) the 
property shall be acquired by or under 
a valid law, (ii) it shall be acquired only 
for a public purpose, and (iii) the person 
whose property has been acquired shall 
be given an amount in lieu thereof. The 
definition of ‘industry’ in Explanation (b) 
to S. 23 (1) is wide enough to include any 
business, trade or vocation carried on for 
private gain. There cannot be ‘mixed pur- 
pose’ of public and private to sustain a 
legislation under Art. 89 (b) and (er The 
vice lies in S. 28 (1) and the Explanation 
(b) thereto, which on a combined read- 
ing, frustrate the very object of the 
legislation. 


74, One is left with the feeling that 
sub-ss. (1), (2) and (8) of S. 23 of the im- 
pugned Act are meant to promote the 
interests of the business community arid 
further professional interests. While set- 
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ting up of an industry in the private sec 
tor may, at times, be for the public good, 
there cannot be acquisition of private pro- 
perty for private gain. Acquisition or re- 
quisition can only be for a ‘public pur- 
pose’, That is to say, a purpose, an object 
or aim in which the general interest of 
the community as opposed to the parti- 
cular interest of the individual, is direct- 
ly and vitally concerned. The concept of 
‘public purpose’ necessarily implies that 
it should be a law for the acquisition or 
requisition of property in the interest of 
the general public, and the purpose of 
such a law directly and vitally subserves 
public interest. If in reality the object of 
the acquisition under the Act is to set up 
industries in the private sector as is per- 
missible from the provisions of S. 23 (1) 
of the Act, nothing prevents the State 
from taking recourse to S. 40 of the Land 
Acquisition Act, 1894, for which there 
must be quid pro quo, that is, payment 
of compensation according to the market 
value. 

75. Our attention was drawn to the 
guidelines issued by the Government of 
Housing 
clarifying the intent and purpose of the 
provisions of the Act. It may be stated 

ere that these guidelines cannot super- 
sede or alter any of the provisions of the 
Act or the rules made thereunder. The 

idelines issued under S. 23 are in 
ese terms: 

“Section 28 of the Urban Land (Ceiling 
and Regulation) Act, 1976, governs, inter 
alia, disposal of vacant land acquired 
under the Act, In brief, this Section en- 
ables the State Government to allot any 
vacant land for the purpose of an indus- 
try or to subserve the common good, or 
to retain or reserve such land for the 
benefit of the public, 

2. For the purpose of this Section ‘in- 
dustry’ has been given a wider meaning 
so as to cover any business, profession, 
trade, undertaking or manufacture. 

8. The section also enables Govern- 
ment to allot land for providing resident- 
ial accommodation of such type as may 
be approved by the State Government to 
the employees of any industry., Thus the 
excess vacant land acquired by the State 
Government under the Act can be dealt 
with in the following manner: 

(i) allotted for the purpose of an in- 
dustry namely, any business, profession, 
trade, undertaking or manufacture; 

(ii) allotted for the purpose of cons 
struction of houses for the employees of 
an industry specified in item (i) above; 
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- (iii) disposed of to'subserve the com- 
mon good which may include allotment 
of vacant land for Government purpose, 
for institutions, etc., and 

(iv) retained/reserved for the benefit 
of the public.” 
It appears that the Government issued 
the following guidelines pursuant to the 
recommendations made at a conference 
of State Ministers of Housing and Urban 
Development with a view to implement 
the policy of socialisation of urban land: 


“The 9th Conference of State Ministers 
of Housing and Urban Development held 
at Calcutta on the 17th, 18th and 19th 
December, 1976, considered the matter 
and recommended that, in order to bring 
about social objectives of the Act more 
prominently, the utilisation of the excess 
vacant land should be according to the 
priorities set down below subject to the 
prescribed land uses: 

i) Retain/reserve for the benefit of the 
public for social housing, provision 
of basic amenities, etc, 


(ii) Dispose of to subserve common 
good which may include allotment of 
vacant land for Goverment purposes, 
local authorities, institutions, ete. 

(iii) Allot for the purpose of construc- 
tion of houses for the emo yees of in- 
dustries specified in item (iv) below. 

(iv) Allot for the purpose of industry, 
viz, any business, profession, trade, 
undertaking of non-polluting manufac- 
ture; cottage and small scale and wher- 
ever possible ancillary industry, manu- 
facture,” 


76. It is significant to notice that there 
was an attempt made in these aforesaid 

1idelines to alter the ‘priorities’ laid 
down in S. 23. The idelines cannot 
alter the ‘priorities’ laid down in the sec- 
tion. The guidelines are nothing but in 
the nature of executive instructions and 
cannot obviously control the plain mean- 
ing of the section. Where the language 
of the Act is clear and explicit, we must 
give effect to it, whatever may be the 
consequences, for in that case the words 
of the statute speak the intention of the 
legislature. (Craies on Statute Law, 6th 
ed., p. 66.) The Court cannot be called 
upon to interpret the provisions of S. 23 
of the Act in the light of the guidelines 
issued by the Government of India, 
Ministry of Works and Housing. 
- 77. I am, therefore, constrained: to 
hold that the borer of sub-ss. (1),. (2) 
~ and (8) of. S..28 and the opening’ words 
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“subject to the provisions of sub-seç- 
tions D (2) and (8)” in S. 28 (4) which 
make the setting up of industries the 
dominant object for the acquisition of 
vacant land in urban agglomerations 
under the Act, are not in keepin 
with Part IV of the Constitution and, 
therefore, not protected under Art. 81-C. 

78. A legislation which directly runs 
counter to the Directive Principles of 
State Foley enshrined in Art. 39 (b) and 
©) cannot by the mere inclusion in the 

inth Schedule receive immunity under 
Art. 81-B. The Directive Principles are 
not mere homilies. Though these Direc- 
tives are not cognizable the Courts 
and if the Government of the day fails 
to carry out these objects no Court can 
make the Government ensure them, yet 
these principles have been declared to be 
fundamental to the governance of the 
country. Granville Austin (Granville Austin 
— The Indian Constitution: Cornerstone 


of a Nation, pe 50-52) considers these 
directives to be aimed at furthering the 
oals of the social revolution or .. to 


oster this revolution by establishing the 
conditions necessary for its achievement. 
He explains: 

“By establishing these positive obliga- 
tions of the State, the members of the 
Constituent Assembly made if the respon- 
sibility of future Indian governments to 
find a middle way between individual 
liberty and the public good, between pre- 
serving the property and the pri- 
vilege of the few and bestowing bene- 
fits on the many in order to liberate ‘the 
powers of all men equally for contribu- 
tions to the common good.” 


79. In short, the directives emphasise, 


‘in amplification of the Preamble, that the 


goal of the Indian polity is not laissez 
aire, but a welfare State, where the State 
has a positive duty to ensure to its citi- 
zens social and economic justice and 
dignity of the individual. It would serve 
as an ‘Instrument of Instructions’ upon 
all future governments, irrespective of 
their party creeds. ; 
80. Article 38 requires that the State 
should make an effort to promote the 
welfare of the people by securing and 
protecting as effectively as it may a social 
order in which justice, social, economic 
and political, shall inform all the institu- 
tions of the national life. In other words, 
the promise made by the Constitution to 
the citizens of India in its Preamble is 
directive included in one of the directive 
principles of State policy. Art. 39, Cl. (a) 
citizens shall. have a 
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right to adequate means of livelihood. 
Article 89 (b) enjoins, that the State shall 
ensure that the ownership and control of 
the material resources of the community 
are so distributed as.best..to subserve the 
common good. Article 39 (c) mandates 
that the State shall direct its policy to- 
wards securing that the operation of the 
economic system does not result in the 
concentration of wealth and means of pro- 
duction to the common detriment. Dr. 
P. B, Gajendragadkar in ‘Law, Liberty 
and Social Justice’, observes: 2 
“These directive principles very briefly, 
but eloquently, lay down a policy of ac- 
tion for the different State Governments 
and the Central Government, and in. a 
sense, they embody solemnly and recog- 
nize the validity of the charter . of 
demands which the weaker sections of 
the citizens suffering from socio-economic 
injustice would present to the respective 
governments for immediate relief.” 


81. Chandrachud J. (as he then was 
in Smt. Indira Gandhi v. Raj Narain 
(1976) 2 SCR 847:(AIR 1975 SC 2299) 
after observing that the ‘ratio of the 
Majority in Kesavananda Bharati’s case 
were merely illustrative of what con- 
Stitutes the basic structure and are not 
intended to be exhaustive, observes: 


Tele I consider it beyond the pale of 
reasonable controversy that if there be 
any unamendable features of the Con- 
stitution on the score that they form a 
„part of the basic structure of the Constitu- 
tion, they are that: (i) India is a Sovereign 
Democratic Republic; (ii) Equality of 
status and opportunity shall be secured 
to all its citizens, (iii) The State shall 
have no religion of its own and all per- 
sons shall be equally entitled to freedom 
of conscience and the right freely to pro- 
fess, practise and propagate religion and 
that (iv) the Nation shall be governed by 
a Government of laws, not of men. 
These, in my opinion, are the pillars of 
our constitutional philosophy, the pillars 
therefore of the basic structure of the 
Constitution.” 


82. According to him, the pillars of 
the Constitution are Sovereign Democra- 
tic Republic, Equality of Status and 
Opportunity, Secularism, Citizen’s _ right 
to religious worship, and the Rule of 
Law. With respect, I would add that the 
concept of social and economic justice— 
to build a Welfare State—is ‘equally a part 

f the basic structure or the foundation 

-hipon which..the Constitution rests. The 
provisions of sub-ss. (1), (2) and (8) of Sec- 
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tion 28 and the opening words “subject| 
to the provisions of sub-sections (1), (2) 
and (8)” in Section 28 (4) are the very 
antithesis of the idea of a Welfare State 
based on social and economic justice. 
Since these provisions permit acquisition 
of property under the Act for private 





tive Principles of State Policy of Art. 89) 
(b) and (c) and are also violative of Arti- 
cle 81 (2) and therefore, not protected 
under Art. 31B. M 


83. I would, therefore, declare that 
the provisions of sub-sections (1), (2) and 
(8) of S. 23 and the opening words “sub- 


-ject to the provisions of sub-secs. (1), (2) 


and (37° in Section 28 (4) are ultra vires of 
the Parliament. 

84. With the striking down of the in- 
valid provisions what remains, that is, the 
remaining provisions of the impugned 
Act, including S. 23 (4) thereof,being in 
conformity with Part IV of the Constitu-! 
tion and Article 31 (2), are valid and, 
therefore, ‘the impugned Act has the r0-) 
tection of both Article 31-B and i 
cle 31-C. 


85. I find no justification to strike 
down the whole Act as it would be 
against the national interest. Unless it 
becomes clear beyond reasonable doubt 
that the legislation in question transgresses 
the limits of the organic law of the Con- 
stitution it must be allowed to stand as 
the true expression of the national will. 
The provisions of sub-ss..(1), (2) and @) 
of Section 23 and the opening words “sub- 
ject to the provisions of sub-sections (1), 
(2) and (8)” in S. 23 (4), which are, in my 
view, invalid, cannot affect the validity 
of the Act as a whole. The test to be ap- 
plied when an argument like the one ad- 
dressed in this case is raised, has been 
summed up by the Privy Council in 
Attorney-General for Alberta v. Attorney- 
General for Canada, 1947 AC 503 at 
p. 581 in these words: 

“The real question is whether what re- 
mains is so inextricably bound up wi 
the part declared invalid that what re- 
mains cannot independently survive or, as 
it has sometimes been put, whether on a 
fair review of the whole matter it can be 
assumed that the legislature would have 
enacted what survives without enacting 
the part that is ultra vires at all.” 

It is quite clear that the provisions of 
sub-ss. (1), (2) and (8) of S. 28 and the 
opening words “subject to the provisions 
of sub-sections (1), (2) and (8)” in S. 28 (4). 


.Struck down by me are not inextricably 
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bound up with the remaining provisions 
of the Act, and it is difficult to hold that 
the legislature would not have enacted 
the Act at all without including that part 
which is found to be ultra vires. The Act 
still remains the Act as it was passed, 
i, e, an Act for imposition of ceiling on 
an land. 


86. In determining the effect of the 
law upon the individual’s right to pro- 
perty, the Court must take judicial notice 
of the fact of vast inequalities in the 
existing distribution of property ia- the 
country. The Court’s concern lies not 
merely with applying the pre-existing sets 
of theories, concepts, principles and cri- 
teria with a view to determining what 
the law is on a particular point. The pro- 
per approach should be to view the prin- 
ciples with the realisation that the ulti- 
mate foundation of the Constitution finds 
its ultimate roots in the authority of the 
people. This demands ae constitutional 
questions should not -be determined from 
a doctrinaire approach, but viewed from 
experience derived from the life and ex- 
perience or actual working of the com- 
. munity, which takes into account emer- 
gence of new facts of the community's 
social and economic life affecting pro- 
perty rights of the individual, whenever, 
among others, the validity of a law pre- 
scribing preference or discrimination is 
in question under the “equal protection” 


guarantee. 

87. It should be remembered that the 
directive principles cannot be regarded 
only as idle dreams or pious wishes mere- 
ly by reason of the fact that they are not 
enforceable by a court of law. A rule of 
law in fact does not cease to be such be- 
cause there is no regular judicial or 
quasi-judicial machinery to enforce its 
commands. An attempt to create a truly 
social Welfare State also carries with it 
the idea that in a country like India con- 
centration of wealth in the country must 
be done away with and its distribution on 
an equitable basis effected in order to 
bridge the gap between the rich and the 
poor. The very purpose of creating such 
a State is to benefit the weaker and 
poorer sections of the community to a 
much greater extent than the rich per- 
sons so that the living standards of the 
people in general may improve. In fact, 
in such a State, all welfare schemes in 
their operation generally tend to benefit 
the poor people to a much greater extent 
than others. If an equal protection gua- 
rantee were enough to invalidate such 
schemes, improvement in the economic 
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and social conditions of the country would 
be impossible. One should not be sway- 
ed away by emotions but should be guid- 
ed by the real needs of the country. Hence 
a paradoxical situation should be avoided 
by refusing to perpetuate the existinį 
inequality among the social classes an 

maintain that gap to the same extent as 
before by- intending to pay to the rich com- 
pensation at the same full rates as in the 
case of the poorer sections of the com- 
munity. 

88. The impugned Act is meant to 
remove ‘inequalities with a view to pro- 
mote ‘the eatest happiness of the 
greatest number’. During the last thirty 
years much has been done to implement 
the State’s policy of socialisation of agri- 
cultural land by imposition of a ceiling 
on_ agricultural holdings. There is much 
that still remains to be done. There is 
need for prevention of concentration of 
wealth in a few hands in the urban areas 
and to provide for equitable distribution 
of vacant Jand among others. The great 
disparity between the rich and the poor 
is more visible in the urban areas parti- 
cularly in the grat cities. A majority of 
the people in the urban areas are living 
in abject poverty. They do not even have 
a roof over their heads. Concentration of 
wealth in a few hands is not conducive to 
the national well being. 


89. The challenge to the validity of 
the artificial definition of ‘family’ in Sec- 
tion 2 (£) of the impugned Act must fail. 
The Court has recently upheld the vali- 
dity of an identical definition of ‘family’ 
appearing in the different State laws re- 
lating to imposition of a on agricul- 
tural land. Some marginal hardship is 
inevitable in the working of the legisla- 
tion. The ultimate object is to reduce 
inequalities in the larger interest. That 
takes us to the question whether the 
definition of ‘family’ in S. 2 (£) of the Act 
results in the exclusion of a joint Hindu 
family. 

90. The definition of ‘family’ contain- 
ed in S. 2 (f) is in the following terms: 

“2. (f) “family” in relation to a person, 
means the individual, the wife or husband, 
as the case may be, of such individual 
and their unmarried minor children.” 

As a result of the artificial definition of 
‘family’ in S. 2 (£), there is no denying the 
fact that a joint Hindu Family is exclud- 
ed from the purview: of the Act. S. 3 of 
the Act provides that no person, on and 
from the commencement of the Act, shall 
be entitled to hold any vacant land in ex- 
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cess of the ceiling limit in the territories 
to which the Act applied. The word per- 
son’ is defined in S7 2 (i) as: 

“2. (i) “person” includes an individual, 
a family, a firm, a company, or an associa- 
tion or body of individuals, whether in- 
corporated or not:” 


91. The question is whether. the total 
exclusion of joint Hindu family renders 
the Act void and unconstitutional as viola- 
tive of Art. 14. I do not think that this 
is so. Parliament deliberately excluded a 
joint Hindu family from the purview of 
S. 8 of the impugned Act. As alread 
pointed out in ' Basavaiah Chaudhary’s 
case, (AIR 1979 SC 1415) Parliament was 
beset with difficulties in imposing a ceil- 
ing on urban immovable property. While 
dealing with imposition of ceiling on 
vacant urban land it was presumably fac- 
ed with another difficulty, viz., the institu- 
tion of a joint Hindu family. According to 
the Mitakshara School of Hindu Law, 
there is community of interest and unity 
of possession. Under the Mitakshara 
School a coparcener cannot predicate the 
extent of his share, while under the 
Dayabhags School a member of joint 
Hindu family takes as a tenant in 
common. We, therefore, do not find 
anything wrong in excluding a joint Hindu 


family. The apupa a Act applies to 
Hindus, Mohamedans and Christians 
alike. By the exclusion of a joint Hindu 


family the members of a joint Hindu 
family, whether governed by the Mita- 
kshara School or the Dayabhaga School 
were brought at par with others. The 
contention that the impugned Act offends 
against Art. 14 must, therefore, fail, 


92. The contention that the amount 
fixed by sub-section (6) of S. 11 of the 
impugned Act is totally arbitrary and 
illusory since there is no nexus between 
the value of the property and the amount 
fixed and, therefore, the maximum 
{amount fixed under sub-section (6) makes 
the Act confiscatory in total abrogation 
of the fundamental right guaranteed 
under Art. 31 (2) cannot be accepted. The 
Constitution (25th Amendment) Act 1971, 
which came into force on April 20, 1972, 
by Section 2 S substituted the word 
‘amount’ for the word ‘compensation’ in 
the new Art. 81 (2), which reads: 


“81 oo No property shall be com- 
ulsorily acquired or uisitioned save 
or a public p se and save by auth- 
ority of a law which provides for acqui- 
sition or requisitioning of the property for 
an amount which may be fixed by such 
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law or which may be determined in ac- 
cordance with such principles and oe 
in such manner as may be specified in 
such law; and no such law shall be called 
in question in any court on the ground 
that the amount so fixed or determined is 
not adequate or that the whole or any 
part of such amount is to be given other- 
wise than in cash.” 

Under the original Art. 81 (2), no pro- 
perty could be acquired for a public pur- 
pose under any law, unless it provided for 
compensation for the property taken pos- 
session of or acquired and either fixed 
the amount of the compensation, or spe- 
cified the principles on which, and the 
manner in which, the compensation was 
to be determined and given. 

93. It will be seen that Art. 81 (2) 
provides for sg ager or requisitioning 
of the property for an amount which may 
be fixed by such law, or which may be 
determined in accordance with such prin- 
ciples and given in such manner as may 
be specified in such law. No such law 
can be called in question on the ground 
that the amount is not adequate, or that 
the whole or any part of it is to be given 
otherwise than in cash. Section 2 (b) of 
the 25th Amendment Act inserted a new 
Clause (2B) to Art. 81 which provides: 

“31. (2B) Nothing in sub-Cl. (£) of Cl. (1) 

of Article 19 shall affect any such law as 
is referred to in Clause (2). 
The substitution of the neutral word 
‘amount’ for ‘compensation’ in the new 
Art. 31 £ still binds the legislature to 
give to the owner a sum of money in cash 
or otherwise. The PEE may either 
lay down the principles for the deter- 
mination of the amount or may itself fix 
the amount. The choice open to the legis- 
lature is that the amount should be 
directly fixed by or under the law itself 
or alternatively, the law may fix principles 
in accordance with which the amount will’ 
be determined. 

94. Sub-section (1) of S. 11 reads: 

“11 (1) Where any vacant land is deem- 
ed to have been acquired by any State 
Government under sub-section (8) of Sec- 
tion 10, such State Government shall pay 
to the person or persons having any in- 
terest therein,— 

(a) in a case where there is any income 

m such vacant land, an amount equal 
to eight and one-third times the net 
average annual income actually derived 
from such land during the period of five 
consecutive years immediately preceding 
the date of publication of the notification 
issued under sub-section (1) of S. 10; or 
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D) in a case where no income is deriv- 
ed from such vacant land, an 
calculated at a rate not exceeding— 

(i) ten rupees per square metre in the 


case of vacant land situated in an urban. 


agglomeration falling within category A 
Pr AEEY B specified in Schedule I; 
an 

(ii) five rupees per square metre in the 
case of vacant land situated in an urban 
agglomeration falling within category C 
or category D specified in that Schedule.” 
In order that the burden of compensation, 
that is, the amount payable under Arti- 
cle 31 @) for taking over vacant land in 
excess of the ceiling limit in sub-s. (3) 
of S. 10 by the government may not 
high, the Act incorporates a specific pro- 


vision in sub-s. (6) of S. 11 to fix a ceil- . 


ing on the maximum amount payable in 
any single case. The sub-section reads: 

“11 (6) Notwithstanding anything con- 
tained in sub-section (1) or sub-sec. (5), 
the amount payable under either of the 
said sub-sections shall, in no case, exceed 
two lakhs of rupees.” 


It is not suggested that sub-s. (1) of Sec- 
tion 11 does not lay down any principles 
for determination of the amount payable 
for the taking of excess vacant lands in 
an urban agglomeration or that the prin- 
ciples laid ao in sub-sec. (1) are not 
relevant for the determination of the 
amount payable. It is also not suggested 
that payment of the amount at the rate 
of Rs. 10/- per sq. metre and Rs. 5/- per 
sq. metre, for the vacant land in categories 
A and B, amd categories C and D res- 
{pectively, makes the amount illusory or 
the Act confiscatory. The submission is 
that the fixation of the maximum amount 
payable at Rs. 2 lacs in a single case 
by sub-s. (6) makes the amount fa eee 
under sub-s. (1) wholly illusory and, there- 
fore, the Act is confiscatory. That cannot 
be so, because the fixation of ceiling on 
the maximum at Rs. 2 lacs under S. 11 (6) 
implies that it would affect only persons 
owning 20,000 sq. metres of vacant 
land in metropolitan cities like Delhi, 
Calcutta, Bombay and Madras or 
large cities like Hyderabad, Banga- 
lore, Poona, Kanpur and Ahmeda- 
bad falling in categories A and B, or per- 
sons owning 40,000 sq. metres in big cities 
like Lucknow, Allahabad, Nagpur, Jaipur 
etc. falling in categories C and D. One 
is left to wonder how many own such vast 
tracts of vacant land in such cities. If any, 
very few indeed. Even if there are, the 


amount cannot be related to the value of" 


_, the, property taken; It is pure arithmetics. 
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Twenty thousand sq. metres would make 
23,920. sq. Yards and forty thousand sq. 
metres 47,840 sq. Yards. In a city like 
Delhi, Calcutta, Bombay and Madras the 


. value of a square Yard of vacant land 


would depend upon the situation of the, 
land. If that be the criteria, then there| 
can be no ceiling on vacant land in urban 
agglomerations, much less ceiling on im- 
movable property in such cities, when it 
comes to be imposed. The State has not! 
the capacity to bear the burden. If the 
contention .were to prevail, then no law 
for the implementation of the Directive 
Principles of State Policy under Art. 

(b) or (c) can ever be implemented. 

95. We may recall the words of 
Pandit Jawaharlal Nehru, who while in- 
troducing the Constitution (Fourth 
Amendment) Act, 1955, said in Parlia- 
ment: i 

“If we are aiming, as E hope we are 
aiming and we repeatedly say we are 
aiming, at changes in the social structure, 
then inevitably we cannot think in terms 
of giving what is called full compensa- 
tion. Why? Well, firstly because you can- 
not do it, secondly because it would be 
Waproper to do it, unjust to do it, and it 
should not be done even if you can do 
it for the simple reason that in all these 
social matters, laws etc., they are aimin 
to bring about a certain structure o 
society different from what it is at present. 
In that different structure among other’ 
things that will change is- this, the big 
diference between the haves and the 
have noťs. Now, if we are giving full 
compensation, the . haves remain the 
have’s and the have-not’s, have-not’s, It 
does not change in shape or form if com- 
pensation takes place. Therefore, in any 
scheme of social engineering, if I may 


Say SO, ‘you cannot give full compensation 


— apart from the patent fact that you are 
not in a position nobody has the 
resources — to give it.” 

96. There can be no scheme for 
nationalisation of any industry, there can 
be no socio-economic measures enacted 
if the concept of ‘just equivalent’ were to 
be introduced even after the 25th Amend- 
ment. To emphasise the point that the 
amount of Rs. 2 lacs fixed under sub-sec- 


‘tion (6) of S. 11 makes the Act confisca- 
_tory, our attention was drawn to the fact 


that the petitioner in Writ Petition 
No. 850 of 1977, Maharao Saheb Shri 
Bhim Singhji, the former Maharana of 


‘Koteh owns 971.50 acres of vacant land 


appurtenant to and coveréd under his 
Umed Bhawan Palace _in the city of © 
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Kotah, which is: an urban’ agglomeration . 


falling under red ja D, and which 
stands requisitioned under §. 23 (1) of the 
Defence and Internal Security of India 
Act, 1971. There is no dispute that the 
property of the Maharana is valued for 
the purposes of the Rajasthan Lands and 
Buildings Tax Act, 1964, at Rupees 
4,12,27,726.84. Does it mean that the 
amount should be geared to the value of 
the vacant land taken under sub-sec. (3) 
of S. 10? When the court has no power 
to question the adequacy of the amount 
under Art. 31 (2), can it be said that the 
ainount fixed determined according to the 
rinciples laid down in sub-section (1) of 
. 11, subject to the maximum fixed under 
sub-sec. (6) thereof is illusory merely be- 
cause of inadequacy? l 


97. Who are we to say that it should 


be 10 per cent or less, or 50 per cent or 


more. The legislature in its wisdom has 


laid down the principles and fixed a ceil- 
ing on the maximum amount payable. 
That is a legislative judgment and the 
Court has no power to question it. Seervai 
in his book on Constitution, 2nd Ed, 
Vol. I, p. 656, while dealing with the 
Fourth Amendment states that in per- 
mitting ‘inadequate compensation the 
4th Amendment removed a fixed yard- 
stick and made all discussion about ‘el- 
evant’ and ‘irrelevant’ principles mean- 
ingless. The leamed author says: 


“If the questions were asked, why has 
the: law fixed compensation amounting to 
60 ‘per cent and not to 70 or 50 per cent 
of the market value, the answer would 
be that in the legislative judgment the 
amount fixed by the law was a fair and 
just compensation for the acquisition of 
property under that law, and if a law fix- 
ing compensation at amounts ranging 
from 90 to 50 per cent or less, of the 
market value of the property acquired, 
cannot be struck down by a Court, 
equally, principles of compensation can- 
not be struck down when they produce 
the same result. The consequences of the 
transformation brought about by the 4th 
Amendment is that ‘principles of compen- 
sation’ do not mean the same thing before 
and after the 4th Amendment.” 


As the learned author explains, ‘considera- 
tions of social justice are imponderable 


and, therefore, no fixed money value can. 


be. put on them by any principle’, and 
goes on to say ‘The question whether the 
Court can go inte the. question , whether 
the amount is ilhisory is,.... difficult to 
answer. The 
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maximum amount of Rs. 2 lacs to be a 


fair and just recompense for the acquisi- 


tion of excess vacant land in an urban 
agglomeration. By no standard ,can an 
amount of Rs. 2 lacs be considered to be 
illusory: i 2 

98. The 25th Amendment has placed 
the matter of adequacy of compensation 
beyond the pale of controversy by sub- 
stituting the word ‘amount’ for the word 
‘compensation’ in Art. 81 (2) and made 
the adequacy of the amount payable for 
acquisition or requisition of property non- 
justiciable. 

99. In Kesavananda Bharati’s case, 
(AIR 1973 SC 1461) the Court upheld the 
constitutional validity of the 25th Amend- 
ment. The impact of the new Article 31 
(2) was also considered as well as the 
content and meaning of the word 


‘amount’. According to the majority, the — 


amount fixed or determined to be paid 
cannot be illusory. But one thing is clear 
— the meaning which the Court 
placed on the word ‘compensation’ in 
R. C. Cooper’s case ve) 3 SCR 5380: 
(AIR 1970 SC 564) of adequacy of com- 
pensation and on relevant principles has 
been held to have been nullified by the 
25th Amendment, 

100. The two decisions directly in 
point are the State of Kerala v. The 
Gwalior Rayon Silk Mfg. Co., (1974) 1 
SCR 671:(AIR 1978 SC 2784) and State 
of Karnataka v. Ranganatha Reddy, (1978) 
1 SCR 641:(AIR 1978 Kant 215). In 
Gwalior Rayon’s case the Court upheld 
the validity of the Kerala Private Forests 
(Vesting and Assignment) Act, 1971, which 
provided for the vesting of private forest 
lands held in Janman rights, even though 
there was no provision for payment of com- 
pensation. The Court held that since the 
Act envisaged a scheme of agrarian re- 
form, it was protected under Art. 381A and 
could not be challenged on the ground 
that it takes away, abridges or abrogates 
the fundamental rights guaranteed by 
Arts. 14, 19 and 381. In Ranganatha 
Reddy’s case the Court upheld a scheme 
for nationalisation of contract carriages 
in the State, since it laid down the prin- 
ciples for the determination of the amount 
payable under Art. 31 (2) and they were 
not irrelevant for the determination of 
the amount. Untwalia J. speaking for the 
majority observed: 

“On the interpretations- aforesaid which 
we have put to the relevant provisions of 
the Act, it was difficult — rather impos- 


sible — to argue that the amount so fixed | 
some — 


will be. arbitrary. or illusory. . In 
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respects it may be inadequate but that 
cannot be a ground for challenge of the 
constitutionality of the law under Arti- 
cle $1 (2).” j 

Krishna Iyer J. in a separate but con- 
cary judgment after deducing the dis- 
cernible principles from the decision in 
Kesavananda Bharati’s case, (AIR 1978 
SC 1461) held that the 25th Amendment 
bars the Court’s jurisdiction to investigate 
the adequacy of the amount. In view of 
these two decisions, the contention that 
fixation of maximum amount by sub-sec- 
tion (6) of S. 11 renders the amount pay- 
able under sub-sec.: (1) illusory or in the 
alternative makes the Act  confiscatory 
cannot be accepted. 


101. There still remains the conten- 
tion regarding the invalidity of sub-s. (1) 
of S. 27, which reads: 


“27. u Notwithstanding anythi 
contained in any other law for the time 
being in force, but subject to the provi- 
sions of sub-section (8) of Section 5 and 
sub-section (4) of Section 10, no person 
shall transfer by way of sale, mortgage, 
gift, lease for a period exceeding ten 
' years, or otherwise, any urban or urbani- 
sable land with a building (whether con- 
structed before or after the commence- 
ment of this Act) or a | pha only of such 
building for a period of ten years of 
such commencement or from the date on 
which the building is constructed, which- 
ever is later, except with the previous per- 
mission in writing of the competent auth- 
ority.” 

102. It is urged that sub-s. (1) of S. 27 
confers arbitrary and uncontrolled powers 
on the competent authority to grant or 
refuse permission for transfer and that 
the conferral of such uncontrolled and 
uncanalised power without any guidelines 
renders the provision illegal and void and 
unenforceable being. an unreasonable 
restriction on the right to acquire, hold 
and dispose of property guaranteed under 
Art. 19 ® (f). It is said that the matter is 
left to the whim and fancy of the com- 
peer authority, and the power so con- 
erred is capable of misuse and thus be 
an instrument of great oppression. The 
learned Attorney General tried to meet 
the contention by urging that there was 
no reason to think that the competent 
authority would refuse to grant permis- 
sion where the transaction is bona fide. 
According to him, the competent auth- 
ority would be justified in refusing to 
grant permission where the transaction is 
calculated to defeat the provisions of the 
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Act. It is said that the whole object of 
freezing of the transactions was to hold 
the price line of urban land. He drew 
our attention to the guidelines issued by 
the Government of India, Ministry of 
Works and Housing to the various State 
Governments directing that all applica- 
tions for grant of peon under sub- 
sec. (1) of S. 27 of the Act should be dealt 
with expeditiously with a view to pre- 
vent any inconvenience to the members 
of the panl and further that permission 
should be granted as a matter of course, 
within three days of the receipt óf such 
application. 


103. In my judgment, there is no jus- 
tification at all for the freezing of transac- 
tions by way of sale, mortgage, ift or 
lease of vacant land or building for a 
pood exceeding ten years, or otherwise, 
or a period of ten years from re date of 

ct, 
though such vacant land with or without 
building thereon falls within the ceiling 
limits. In Excel Wear v. Union of India, 
(1979) 1 SCR 1009:(AIR 1979 SC 25), 
the Court held that their right to carry 
on a business guaranteed under Art. 19 
(1) (8) carries with it the right not to carry 
on business. It must logically follow, as a 
necessary corollary, that the right to ac- 
quire, hold and dispose of property 

aranteed to a citizen under Art. 19 H 
f) carries with it the right not to ho 
any property. It is difficult to appreciate 
how could a citizen be compelled to own 
property against his will, 

104. If vacant land owned by a per- 
son falls within the ceiling limits for an 
urban agglomeration, he is outside the 
purview of S. 3 of the Act. That being 
so, such a person is not governed by any 
of the provisions of the Act. When this 
was pointed out to the learned Attorney 
General, he was unable to justify the im- 
position of the restriction imposed by 
sub-section (1) of S. 27 in case of land 
falling within the ceiling limits as a 
reasonable restriction. It must. according- 
ly, be held that the provision of sub-sec- 
tion (1) of S. 27 of the impugned Act is 
invalid insofar as it seeks to affect a citi- 
zens right to dispose of his urban pro- 
perty in an urban agglomeration within 
the ceiling limits. 

105. I would, for the reasons stated, 
declare sub-sections (1), (2) and (8) of Sec- 
tion 28 and the opening words “subject 
to the provisions of sub-sections (1), (2) 
and (8)” in Section 28 (4) of the Urban 
Land (Ceiling and Regulation) Act, 1976 
as ultra vires of the Parliament and that 
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these provisions are not protected under 
Articles 31-B and 31-C of the Constitution 
and further declare that sub-section W 
of Section 27 of the Act is invalid insofar 
as it imposes a restriction on transfer of 
urban property for a period of ten years 
from the commencement of the Act, in 
relation to vacant land or building there- 
on, within the ceiling limits. g 


106. Having struck down sub-secs: (1), 
(2) and (8) of Section 28 and the opening 
words “subject to the provisions of sub- 
sections (1), (2) and (8)” in S. 28 (4) of 
the Act, I would declare the remaining 
provisions of the Urban Land (Ceiling an 
Regulation) Act, 1976, including sub-sec- 
tion (4) of Section 28 thereof as valid and 
constitutional. 


107. In the result, the writ petitions, 
except to the extent indicated, must fail 
and are dismissed. There shall be no order 


as to costs, 
- Orders accordingly. 
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(A) Constitution (First Amendment) Act 
(1951), S. 4 — Constitution (Fourth 
Amendment) Act (1955), S. 8 — Validity 
— They do not damage basic structure of 
the Constitution and are valid. 


*(Note: The judgments are printed in the 
order in which they are given in the 
certified copy. The first judgment is 
not, therefore, necessarily the leading 
judgment...... Ed.) 
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Section 4 of the Constitution. (First 
Amendment) Act, 1951 which introduced 
Article 3IA into the Constitution with 
retrospective effect, and Section 8 of the 
Constitution (Fourth Amendment) Act. 
1955 which substituted a new CL (1) sub- 
clauses (a) to (e), for the original cl. (1) 
with retrospective effect, do not damage 
any of the basic or essential features of 
the Constitution or its basic structure and 
are valid and constitutional, being within 
the constituent power of the Parliament. 
(Case’ law discussed). 

(Paras 1, 82, 64) 


These amendments, especially the Ist, - 
were made so closely on the heels of the 
Constitution that they ought indeed to be 
considered as a part and parcel of the 
Constitution itself. These Amendments 
are not born of second thoughts and they 
do not reflect a fresh look at the Con- 
stitution in order to deprive the people 
of the gains of the Constitution. They are, 
in the truest sense of the phrase, a con- 
temporary practical exposition of the Con- 
stitution. (Para 26) 


Article 89 of the Constitution directs 
by clauses (b) and (c) that the ownership 
and control of the material resources of 
the commiunity are so distributed as best 
to subserve the common gocd; that the 
operation of the economic system does 
not result in the concentration of wealth 
and means of production to the common 
detriment. These twin principles of State 
policy were a part of the Constitution as 
originally enacted and it is in order to 
effectuate the purpose of these Directive 
Principles that the Ist and 4th Amend- 
ments were passed. (Para 27) 


The First Amendment has made the 
constitutional ideal of equal justice a liv- 
ing truth. It is like a mirror that reflects 
the ideals of the Constitution, it is not 
the destroyer of its basic structure, The 
provisions introduced by it and the 4th 
Amendment for the extinguishment or 
modification of rights in lands held or let 
for purposes of agriculture or for purposes 
ancillary thereto, strengthen rather than 
weaken the basic structure of the Consti- 
tution. (Para 29) 


The First Amendment is aimed at re- 
moving social and economic disparities 
in the agricultural sector. It may happen 
that while existing inequalities are being 
removed, new inequalities may arise 
marginally and incidentally. Such margi- 
nal and incidental inequalities cannot 
damage or destroy the. basic structure of 
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the Constitution. It is impossible for. an 
Government, howsoever. expertly advised, 
socially oriented and prudently ` manag- 
ed, to remove every economic disparity 
without causing some hardship or injustice 
to a class of persons who also are en- 
titled to equal treatment under the law. 
(Para 30) 


(B) Constitution of India, Art, 31-A — 
Validity — It is valid — S. 4 of Constitu- 
tion (First Amendment) Act (1951) which 
introduced Art. 31-A in Constitution does 
not damage or destroy basic structure of 
Constitution and is valid — Rule of stare 
decisis if can be invoked for upholding 
validity of Art. 31-A. 


Per Cheadeschnd, C. J. V. D. Tulza- 


purkar and Sen, JJ.:— The 
Amendment introduced by Sec. 4 
of the Constitution (First Amend- 


ment) Act, 1951 does not damage or de- 
stroy the basic structure of the Constitu- 
tion, That Amendment must, therefore, 
be upheld on its own merits. 

(Para 82) 


Though Article 31-A has continued to 
be recognised as valid ever since it was 
introduced into the Constitution, it is 
somewhat difficult to apply the doctrine 
of stare decisis for upholding that Arti- 
cle. (Para 35) 


It is true to say that for the application 
of the rule of stare decisis, it is not neces- 
sary that the earlier decision or decisions 

- of long standing should have considered 
and either accepted or rejected the parti- 
cular argument which is advanced in the 
case on hand. Were it so, the previous 
decisions could more easily be treated as 
binding by applying the law of prece- 
dent and it will be unnecessary to take 
resort to the principle of stare decisis. It 
is, therefore, sufficient for invoking the 
rule of stare decisis that a certain decision 
was arrived at on a question which arose 
or was argued, no matter on what reason 
the decision rests or what is the basis of 
the decision. In other words, for the: pur- 
pose of applying the rule of stare decisis, 
it is unnecessary to enquire or determine 
as to what was the rationale of the earlier 
decision which is said to operate as stare 
decisis. Therefore, the reason why Arti- 
cle 31-A was upheld in the earlier deci- 
sions, if indeed it was, are not germane 
for the purpose of deciding whether this 
is a fit and proper case in which to apply 
that rule. But, there are four principal 


` reasons for’ not invoking the. rule of stare. 


' decisis for deciding upon the constitu- 


. Waman, Rao v.. Union of -India -- 


tionality. of Article 31-A. In the 
place, Article 31-A. breathes 
vitality, drawing its sustenance from the 
basic tenets of the Constitution, The 
second reason is that neither in Shankari 
Prasad (AIR 1951 SC 458) nor in Sajjan 
ne AIR 1965 SC 845) nor in Galak 
Nath (AIR 1967 SC 1643) amd evidently 
not in Kesavananda Bharati (AIR 1978 
SC 1461) was the question as regards the 
validity as such of Article 81-A raised 
or decided. Thirdly, the history of the 
World’s constitutional law shows that the 
principle of stare decisis is treated as hav- 
ing a limited application only. The 
fourth reason is, on principle, rules like 
stare decisis should not be invoked for 
upholding constitutional devices - like 
Articles 31-A, 31-B and 31-C which are 
designed to protect not only — past laws 
but future laws also. The principle of 
stare decisis can apply, if at all, to laws 
protectie by these articles, if those- laws 
ave enjoyed the protection of these arti- 
cles for a long time, but the ‘principle 
cannot apply to the articles themselves. 
The principle of stare decisis permits the 
saving of laws the validity of which -has 
been accepted or recognised over the 
years. It does not require or sanction that, 
in future too, laws may be passed even 
pore they are invalid or unconstitu- 
tional. Future -perpetration of illegality is 

no part of the doctrine of stare decisis. 
(Paras 41, 42, 48, 44) 


Per Krishna Iyer, J. — Article 31-A is 
valid even by applying the principle of 
stare decisis. In constitutional issues 
overstress.on precedents is inept. Even 
so, great respect and binding value are 
the normal claim of rulings until reversed 
by larger benches. AIR 1980 SC 1762, 
Foll. (Paras 67, 68) 


Per Bhagwati, J. : The ‘doctrine of stare 
decisis can be invoked for sustaining the 
constitutional validity of Art. 81-A. AIR 
1980 SC 1789, Applied; AIR 1980 SC 1762, 
Foll. l (Para 66) 


(C) Constitution of India, Art. 81-B and 
Sch. 9 — ey of Art. 31-B — Amend- 
ments of 9th Schedule whether open to 
challenge on ground that they are be- 
yond the constituent power of Parlia- 
ment. 


All Amendments to the Constitution 
which were made before April 24, 1978, 
the date on which the judgment in 
Keshavananda Bharati (AIR 1978 SC 1461) 
was rendered, and by which the 9th Sche- 


first 
its own 


- dule- to the Constitution was amended: 
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from time to time by the inclusion of 
various Acts and Regulations therein, are 
valid and constitutional. Amendments to 
the Constitution made on or after April 
24, 1973 by which the 9th Schedule to 
the Constitution was amended from time 
to time by the inclusion of various Acts 
and Regulations therein, are open to chal- 
lenge on the ground that they, or any 
one or more of them, are beyond the con- 
stituent power of ‘the Parliament since 
they damage the basic or essential fea- 
tures of the Constitution or its basic struc- 
ture. If any Act or Regulation included 
in the 9th Schedule by a constitutional 
amendment made on or after April 24, 
1978 is saved by Article 81-A or by Arti- 
cle 81-C as it stood prior to its amend- 
ment by the 42nd Amendment, the chal- 
lenge to the validity of the relevant Con- 
stitutional Amendment by which that Act 
or Regulation is put in the 9th Schedule, 
on the ground that the Amendment dam- 
ages or destroys a basic or essential fea- 
ture of the Constitution or its basic struc- 
ture as reflected in Articles 14, 19 or 31, 
will become otiose. 

(Paras 1, 52 and 64) 


The provisions of Art. 381-B are ex- 
pressed to be without prejudice to the 
generality of the provisions in Article 31-A 
and the paenane portion of the article 
supersedes any judgment, decree or order 
of any court or tribunal to the contrary. 
This article was introduced into the Con- 
stitution by Section 5 of the Constitution 
First Amendment) Act, 1951. Article 31-B 

as to be read along with the Ninth 
Schedule because it is only those Acts 
and Regulations which are put in that 
Schedule that can receive the protection 
of that article. The Ninth Schedule was 
added to the Constitution by Section 14 
of the Ist Amendment Act, 1951. The de- 
vice or mechanism which Sections 5 and 
14 of the Ist Amendment have adopted is 
‘that as and when Acts and Regulations 
are put into the Ninth Schedule by Con- 
stitutional Amendments made from time 
. to time, they will automatically, by rea- 
son of the provisions of Article 31-B, re- 
ceive the protection of that article. Arti- 
cle 81-B read with the Ninth Schedule 
provides what is generally described as, 
a protective umbrella to all Acts which are 
included in the Schedule, no matter of 
what character, kind or category they may 
be. Putting ‘it briefly, whereas Arti- 
cle 31-A protects laws of a defined cate- 
gory, Article 81-B empowers the Parlia- 
ment to include in the Ninth Schedule 
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such laws as it considers fit and proper 
to include therein. (Paras 46, 47, 48) 

The theory that the Parliament cannot 
exercise its amending power so as to dam- 
age or destroy the basic structure of the 
Constitution, was propounded and ac- 
cepted for the first time in Kesavananda 
Bharati (AIR 1973 SC 1461). This is one 
reason for upholding the laws incorporat- 
ed into the Ninth Schedule before April 
24, 1978, on which date the judgment in 
Kesavananda Bharati was rendered, 

(Para 50) 

(D) Constitution of India, Art. 31-C (as 
it stood prior to its Amendment by 42nd 
Amendment Act 1976) — Validity — It 
does not damage any of the basic or es- 
sential features of Constitution or its 
basic structure. 

Article 81-C of the Constitution, as it 
stood prior to its amendment by Sec- 
tion 4 of the Constitution (42nd Amend- 
ment) Act, 1976, is valid to the extent to 
which its constitutionality was upheld in 
Keshavananda Bharati. Article 31-C, as 
it stood prior to the Constitution (42nd 
Amendment) Act does not damage any of 
the basic or essential features of the Con- 
stitution or its basic structure. 

(Paras 1, 64) 

The unamended portion of Article 31-C 
is not like an uncharted sea. It gives 
protection to a defined and limited cate- 
gory of laws which are passed for giving 
effect to the policy of the State towards 
securing the principles specified in clause 
(b) or clause (c) of Article 39. These 
clauses of Article 39 contain directive 
poopie which are vital to the well- 

eing of the country and the welfare of 
its people. It is impossible to conceive 
that any law passed for such a purpose 
can at all violate Article 14 or Article 19. 
Article 31 is now out of harms way. In 
fact, far from damaging the basic struc- 
ture of the Constitution, laws passed 
truly and bona fide for giving effect to 
directive principles contained in cls. (b) 
and (c) of Article 89 will fortify that 
structure. : (Para 55) 

(E) House of the People (Extension of 
Duration) Act (80 of 1976), S. 2 — House 
of the People (Extention of Duration) 
Amendment Act (109 of 1976), S. 2 — 
Validity of — Both the Acts are valid — 
40th and 42nd Constitutional Amend- 
ments cannot be struck down on ground 
that they were passed by a Lok Sabha 
which was not lawfully in existence. 

The normal term of the Lok Sabha ex- 
pired on March 18, 1976. On April 2, 
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1976, the Lok Sabha passed the 40th 
Amendment Act by which the Maha- 
rashtra Land Ceiling Amendment Acts 21 
of 1975, 47 of 1975 and 2 of 1976 were 
put in the Ninth Schedule. On November 
24, 1976 the House of People (Extension 
of Duration) Amendment Act was passed 
extending the term of the Parliament for 
a further period of one year. The 42nd 
Amendment Act was passed on Novem- 
ber 12, 1976. (Para 59) 
Section 2 of the House of the People 
{Extension of Duration) Act 30 of 1976, 
which was passed on February 16, 1976, 
provided that the period of five years in 
relation to the then House of the People 
shall be extended for a period of one 
year “while the Proclamation of Emerg- 
ency issued on the 3rd day of December, 
1971 and on the 25th day of June, 1975, 
are both in operation”. The second Act 
of Extension continues to contain the 
same provision. Both the proclamations 
of emergency were in fact in operation 
on. February 16, 1976 when the first Act 
was passed as also on November 24, 1976 
when the second Act, 109 of 1976, was 
passed. (Para 68) 
Thus the two Acts by which the dura- 
tion of the Lok Sabha was extended are 
valid and lawful. The 40th and the 42nd 
Constitutional Amendments cannot, there- 
fore, be struck down on the ground that 
they were passed by a Lok Sabha which 
was not lawfully in existence. (Para 63) 
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Mr. M. N. Phadke, Sr. Advocate. (In 
RP 84, (WPs. 512, 656 and 508/77 only); 
Dr. N. M. Ghatate, Mr. S. N. Bapat and 
Mr. S. V. Deshpande, Advocates, for Peti- 
tioners in RPs. 34, 62-95, 95A, 96, WPs. 
108-107, 120-121 and WPs. 656-660, 503- 
511 of 1977; Mr. M. S. Gupta, Advocate, 
for Petitioners in WPs. Nos. 110, 122-130 
of 1977; Mr. S. N. Kherdikar, Sr. Advo- 
cate Mr. M. N. Ingle, Mr. A. G, Ramma- 
parkhi and Mr. C. K. Ratnaparkhi, Advo- 
cates, for Petitioners in WPs. Nos. 512- 
583 of 1977; Mr. S. V. Gupte, Att. Genl. 
(In WPs. 508, 512, 533 and 656/77), Mr. 
K. H. Bhatt, Mr. R. N. Sachthey and 
Miss A. Subhashini, Advocates, for R. 1 
in W. Ps. Nos. 508-51], 512-583, 
656-660 and R. Ps. 34. 62-65; Mr. S. V. 
Gupte, Att. Genl. (RP. 34), Mr. C. J. 
Sawant Adv. Govt. (In 656 and 588), Mr. 
M. C. Bhandare, Sr. Advocate (-do-), 
Mr. M. B. Bor, Adv. (-do-), Mr. M. N. 
Shroff, Advocate, for R. 1 in RPs. 84 and 
62-65, for ; ia W.Ps. 503-533 
and RR, 2 and 3 in WPs. 656-660 of 1977; 
Mr. S. V. Gupte, Att. Genl. and Miss A. 
Subhashini Advocate, for Att. Genl.; Mr. 
R. K. Rastogi, Advocate Genl. Rajasthan, 
Mr. J. S. Rastogi, Govt. Adv. Rajasthan, 
Mr. Badridas Sharma, Advocate, for the 
State of Rajasthan in WP No. 656 of 1977; 
Mr. G. N. Dikshit, Sr. Advocate, Mr. 
M. V. Goswami, Advocate, for the State 
of U. P; Mr. Altaf Ahmed, Advocate, 
for State of J. and K. in WPs. Nos. 533 
and 656 of 1977. 

For the Advocate General: 

Mr. U. P. Singh and Mr. Shambhunath 
Jha, Advocate. (1. State of Bihar) Mr. 
M. M. Abdul Khader Advocate Gen., Mr. 
K. R. Nambiar, Advocate (2. State of 
Kerala); Mr. B. M. Patnaik, Advocate Genl, 
Mr. R. K. Mehta, Advocate, (3. State of 
Orissa); Mr. K. M. K. Nair, Advocate, Mr. 
N. Nettar, Advocate, (4. State of Karna- 
taka); Mr. K. M. K. Nair, Advocate, Mr. 
N. Nettar, Advocate. (5. State of Tamil 
Nadu). 

For the Intervener 

Mr. V. N. Ganpule, (Pratap Rao in 508); 
Mr. R. K. Garg, Advocate, for Shyam Narain 
Tiwari in RP. 84/77 and WP. 512/77; 
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Mr. R. N. Bannerjee, Advocate, for 
Panch Vale Coal Co. and i 
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Bimal Poddar in W. P. 512/77; J. S. Sinha 
Advocate, for Ranegunge Coal Assn. Ltd., 
Calcutta; Mr. J. B. D. & Co., Advocates, 
for Shri Kundanmal Dabriwala Delhi; Mr. 
G. L, Sanghi, Sr. Advocate, Miss Bhub- 
nesh Kumari, Advocate, Mr. K. J. Jobn, 
Advocate, M/s. J. B. D. & Co., Advocates, 
for Applicant/Intervener (Lt. Col. Him- 
mat Singh and Ors.). Mr. S. B. Wad, Advo- 
cate, for Applicant/Intervener in WPs. 
842 and 343 of 77 and WP. 63. 

ORDER (9-5-1980) 

(1) The Constitution (First Amendment) 
Act, 1951 which introduced Article 81-A 
into the Constitution with retrospective 
effect, and Section 8 of the Constitution 
(Fourth Amendment) Act, 1955 which 
substituted a new clause W, sub-clauses (a) 
to (e), for the original clause (1) with re- 
trospective effect, do not damage any of 
the basic or essential features of the Con- 
stitution or its basic structure and are 
valid and constitutional, being within the 
constituent power of the Parliament. 


(2) Section 5 of the Constitution (First 
Amendment) Act, 1951 introduced Arti- 
cle $1-B into the Constitution which 
reads thus: 

“81B. Without prejudice to the general- 
A of the provisions contained in Arti- 

e 31-A, none of the Acts and Regula- 
tions specified in the Ninth Schedule nor 
any of the provisions thereof shall be 
deemed to be void, or ever to have be- 
come void, on the ground that such Act, 
he uel or provision is inconsistent 
with, or takes away or abridges any of 
the rights conferred by, any provisions 
of this Part, and notwithstanding any 
judgment, decree or order of any court 
or tribunal to the contrary, each of the 
said Acts and Regulations shall, subject 
to the power of any competent Legisla- 
ture to repeal or amend it, continue in 
force.” 

In Kesavananda Bharati 1973 Suppl. 
SCR 1:(AIR 1973 SC 1461) decided on 
April 24, 1978 it was held by the majority 
that Parliament has no power to amend 
the Constitution so as to damage or de- 
stroy its basic or essential features or its 
basic structure. We hold that all amend- 
ments to the Constitution which were 
.|made before April 24, 1978 and by which 
the 9th Schedule to the Constitution was 
amended from time to time by the inclu- 
sion of various Acts and Regulations there- 
in, are valid and constitutional. Amend- 
ments to the Constitution made on or 
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after April 24, 1973 by which the 9th 
Schedule to the Constitution was amend- 
ed from time to time by the inclusion of 
various Acts and Regulations therein, are 
open to challenge on the ground that; 
they, or any one or more of them. are) 
beyond the constituent power of the Par- 
liament since they damage the basic ori 
essential features of the Constitution or 
its basic structure. We do not pronounce 
upon the validity of such subsequent 
constitutional amendments except to say 
that if any Act or Regulation included in 
the 9th Schedule by a constitutional 
amendment made after April 24, 1973 is 
saved by Article 31-A, or by Article 31-C; 
as it stood prior to its amendment by the 
42nd Amendment, the challenge to the 
validity of the relevant Constitutional 
Amendment by which that Act or Regu- 
lation is put in the 9th Schedule, on the 
nomne that the Amendment damages or 

estroys a basic or essential feature of, 
the Constitution or its basic structure as' 
reflected in Articles 14, 19 or 81, will be-| 
come otiose, 

(8) Article 31-C of the Constitution, as 
it stood pi to its amendment by Sec- 
tion 4 of the Constitution (42nd Amend- 
ment) Act, 1976, is valid to the extent to 
which its constitutionality was upheld inj 
Kesavananda Bharati. Article 81-C, as 
it stood prior to the Constitution (42nd 
Amendment) Act does not damage any; 
of the basic or essential features of the 
Constitution or its basic structure. 


(4) All the Writ Petitions and Review 
Petitions relating to the validity of the 
Maharashtra Agricultural Land Ceiling 
Acts are dismissed with costs, The stay 
orders granted in these matters will stand 
vacated. We quantify the costs at Rs. five 
thousand which will be borne equally by 
the petitioners in Writ Petitions Nos. 656- 
660 of 1977; 512-588 of 1977 and 508 to 
511 of 1977. The costs will be payable to 
the Union of India and the State of Maha- 
rashtra in equal measure. 

(5) Writ Petition No. 63, of 1977 (Babu- 
rao Samant v. Union of India) will be set 
down for hearing. 

















(6) Reasons for this Order will follow 
later. 
CHANDRACHUD, C. J. (for himself 


and on behalf of V. R. Krishna Iyer, V. D. 
Tulzapurkar and A. P. Sen, JJ.) (18-11- 
1980) :— 2. A ceiling on agricultural hold- 
ings was imposed in Maharashtra by the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 27 of 1961, which was 
brought into operation on January 26, 
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1962. The ceiling fixed by that Act (the 
Principal Act), was lowered and certain 
other amendments were made to that Act 
by Acts 21 of 1975, 47 of 1975 and 2 of 
1976. The validity of these Acts was 
challenged in the Bombay High Court in 
a large group of over 2660 petitions. A 
Division Bench of the High Court sitting 
at Nagpur repelled that challenge by a 
judgment dated August 18, 1976, in 
Vithalrao Udhaorao v. State of Maharash- 
tra, AIR 1977 Bom 99. The High Court 
held that the provisions of the aforesaid 
Acts were not open to challenge on the 
ground that they were inconsistent with 
or took away or abridged any of the rights 
conferred by Part III of the Constitution, 
since those Acts were placed in the Ninth 
Schedule by the Constitution 17th Amend- 
ment Act, 1964, and the Constitution 40th 
Amendment Act, 1976, and also because of 
promulgation of Emergency as a result of 
which, the rights under Arts. 14 and 19 
of the Constitution could not be enfore- 
ed. The High Court also repelled the 
challenge to the validity of Art. 31B it- 
self by holding that far from damaging 
the basic structure of the Constitution, 
the Constitution (First Amendment) Act, 
1951, which introduced Art, 81B into the 
Constitution, fortified that structure by 
subserving a fundamental constitutional 
purpose. Certain provisions of the Princi- 
pal Act and of the ending Acts, parti- 
cularly the concept of ‘family unit’ were 
challenged before the High Court on the 
ground, inter alia, that they were outside 
the purview of Art. 31A. On an overall 
consideration of the movement of agrarian 
reforms, with particular reference to the 
relevant statistics in regard to Maharash- 
tra, the High Court rejected that chal- 
lenge too on the ground that those provi- 
sions formed a part of an integral scheme 
of agrarian reforms under which large 
agricultural holdings had to be reduced 
and the surplus land distributed amongst 
the landless and others. 


2A. The appeals filed against the deci- 
sion of the Bombay High Court. were 
dismissed by this Court by a judgment 
D/- 27-1-1977 in Dattatraya Govind v. 
State of Maharashtra, (1977) 2 SCR 790: 
(AIR 1977 SC 915). The only point urged 
in those appeals was that the Principal 
Act, as amended, was void being violative 
of the second proviso to Article 31A (1), 
in so far as it created an artificial ‘family 
unit’ and fixed the ceiling on the agricul- 
tural holdings of such family units. The 
argument was that the violation of the 


particular proviso deprived the impugned 
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laws of the protection conferred by Arti- 
cle 31A. That argument was rejected by 
the Court on the view that even if the 
impugned provisions were violative of the 
second proviso, they would receive the 
protection of Art. 31B by reason of the 
inclusion of the Principal Act and the 
Amending Acts in the Ninth Schedule. 
The Court considered whether, in fact, the 
provisions of the impugned Acts were 
violative of the second proviso and held 
that it was entirely for the legislature to 
decide what policy to adopt for the pur- 
pose of restructuring the agrarian system 
and the Court could not assume the role 
of an economic adviser for pronouncing 
upon the wisdom of such policy, The 
second proviso to Article SIA (i) was 
ene held not to have been contraven- 
ed. 

3. The judgment of this Court in the 
appeals aforesaid was delivered on Janu- 
ary 27, 1977 while the proclamation of 
emergency was in operation. On the re- 
vocation of that proclamation, petitions 
were filed in this Court by the appellants 


praying for the review of the judgment 
in Duttatraya Govind on the ground that 
several contentions, which were other- 


wise open to them for assailing the con- 
stitutional validity of the impugned Acts, 
could not be made by reason of the 
emergency and that they should be per- 
mitted to make those contentions since 
the emergency was lifted. Fresh Writ 
Petitions were also filed in this Court in 
which those contentions were put for- 
ward. The Court having accepted the re- 
quest for the review of the judgment in 
Dattatraya Govind, these matters have 
come before us for consideration of the 
other points involved in the appeals. 


4, In these proceedings, the main 
challenge now is to the constitutionality 
of Articles 31A, 31B and the unamended 
Article 81C of the Constitution. The 
various grounds of challenge to the prin- 
cipal Act and the Amending Acts were 
met on behalf of the respondents by rely- 
ing on the provisions of these Articles 
which throw a protective cloak around 
laws of a certain description and variety, 
by excluding challenge thereto on the 
ground that they are violative of certain 
Articles of the Constitution. The reply of 
the appellants and the petitioners to the 
defence of the respondents is, as it could 
only be, that the very provisions of the 
Constitution on which the respondents 
rely for saving the impugned laws are 
invalid, since these particular provisions 
of the Constitution, which were introduc- 


P 
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ed by later amendments, damage or des- 
troy the basic structure of the Constitu- 
tion within the meaning of the ratio of 
the majority judgment in Kesavananda 
en 1973 Supp SCR 1: (AIR 1973 SC 
1461). 


5. Articles 14, 19, 31A, 31B, 31C (as 
unamended) and 868, which are relevant 
for our purpose, are familiar to lawyers 
and laymen alike; so great is their impact 
on law and life. Article 14, the saviour of 
the rule of law, injuncts that the State 
shall not deny to any person equality be- 
fore the law or the equal protection of 
the laws within the territory of India. 
Article 19 confers upon the citizens rights 
like the freedom of speech and expres- 
sion, the right to assemble peaceably, the 
right to form associations, the right to 
move freely throughout the territory of 
India, the right to reside and settle in any 
part of India, and the right to practise 
any profession or to carry on any trade, 
business or calling. These rights make life 
meaningful and, without the freedoms 
conferred by Article 19, the goal of the 
Preamble will remain a dream unfulfilled. 
The right to property conferred by Arti- 
cles 19 (1) ® and 81 was deleted by the 
44th a ment with effect from June 
20, 1979. 


6. Article 81A (1) (a) provides that: 
Notwithstanding anything contained in 
article 18, no law providing for— 


(a) the acquisition by the State of any 
estate or of any rights therein or the ex- 
tinguishment or modification of any such 
rights, shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14 or Article 19. 


7. Article 31B provides that: 


Without prejudice to the generality of 
the provisions contained in Article 381A, 
none of the Acts and Regulations speci- 
fied in the Ninth Schedule nor any of the 
provisions thereof shall be deemed to be 
void, or ever to have become void, on the 
ground that such Act, Regulation or pro- 
vision is inconsistent with, or takes away 
or abridges any of the rights conferred 
by, any provisions of this Part, and not- 
withstanding any judgment, decree or 
order of any court or tribunal to the con- 
trary, each of the said Acts and Regula- 
tions shall, subject to the power of any 
competent Legislature to repeal or amend 
it, continue in force. 


8. Article 31C, as it existed prior to 
its amendment by the 42nd Amendment 
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Act, which came into force on January 3, 
1977, provided that: 


Notwithstanding anything contained in 
Article 18, no law giving effect to the 
policy of the State towards securing the 
principles specified in Clause (b) or Cl. (e) 
of Article 39 shall be deemed to be voi 
on the ground. that it is inconsistent with, 
or takes away or abridges any of the 
rights conferred by Article 14 or Arti- 
cle 19, and no law containing a declara- 
tion that it is for giving effect to such 
policy shall be called in question in any 
court on the ground that it does not give 
effect to such policy. 


9. Articles 31A and 31B were introduc- 
ed into the Constitution by the Constitu- 
tion (First Amendment) Act, 1951, the 
former with retrospective effect from the 
date of the enactment of the Constitution. 
Article 31C (unamended) was introduced 
by the Constitution (Twenty-fifth Amend- 
ment) Act, with effect from April 20, 
1972. The last clause of that article, which 
gave conclusiveness to the declaration 
regarding the policy of the particular 
Act, was struck down as invalid in Kesa- 
vananda Bharati (AIR 1973 SC 1461). That 
part now lives an italicized existence in 
official publications of the Indian Con- 
stitution. The words “the principles spe- 
cified in Clause (b) or Clause (c) of Arti- 
cle 39” were substituted by the words “all 
or any of the principles laid down in 
Part IV”, by the 44th Amendment, with 
effect from June 20, 1979. We are con- 
cerned with Article 81C as it stood origi- 
nally but, of course, without the conclud- 
ing part struck down in Kesavananda 
Bharati. 

10. Article 868 of the 
reads thus: 

“868. (1) Notwithstanding anything in 
this Constitution, Parliament may in exer- 
cise of its constituent power amend by 
way of addition, variation or repeal any 
provision of this Constitution in accord- 
ance with the procedure laid down in this 
article, 

(2)x x x x x X x X x 

(8) Nothing in Article 18 shall apply 
z any amendment made under this arti- 
cle. 

(4) No amendment of this Constitution 
(including the provisions of Part III) made 
or purporting to have been made under 
this article (whether before or after the 
commencement of Section 55 of the Con- 
stitution (Forty-second Amendment) Act, 
1976) shall be called in question in any 
court on any ground. 


Constitution 
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(5) For the removal of doubts, it is 
hereby declared that there shall be no 
limitation whatever on the constituent 
power of Parliament to amend by way of 
addition, variation or repeal the provisions 
of this Constitution under this article” 


Clauses (4) and (5) above were inserted 
by Section 55 of the 42nd Amendment 
Act 1976 with effect from January 8, 1977. 
Those clauses were declared unconstitu- 
tional as being beyond the amending 
ower of the Parliament, by a very recent 
decision of this Court in Minerva Mills 
(1980) 8 SCC 625:(AIR 1980 SC 1789), 
which was pronounced on July 31, 1980. 
The judgment of the Court on the invali- 
dity of Clauses (4) and (5) was unanimous. 
The question as to whether Articles 381A 
(1) (a), 31B and the unamended Art. 81C 
are valid shall have to be decided on the 
basis that Clause (5) of Art. 868 is in- 
effective to enlarge the Parliament's 
amending power so as to empower it to 
make amendments which will damage or 
destroy any of the basic features of the 
Constitution and Clause (4) is ineffective 
to take away the power of the courts to 
pronounce a constitutional amendment in- 
valid, if it damages or destroys any of 
the basic features of the Constitution. 
Thus, the main question arisi before 
us has to be decided by applying the 
ratio of Kesavananda Bharati (ATR 1973 
SC 1461), in its pristine form. It is quite 
another matter that learned counsel led 
by Shri M. N. Phadke question whether 
any ratio at all is discernible from the 
majority judgments in Kesavananda. 


ll. The first question to which we 
have to address ourselves is whether in 
enacting Article 31A (1) (a) by way of 
amendment of the Constitution, the Par- 
liament transgressed its power of amend- 
ing the Constitution. As stated earlier, 
Article 81A was inserted in the Constitu- 
tion by Section 4 of the Constitution (First 
Amendment) Act, 1951 with retrospective 
effect from the commencement of the 
Constitution. Article 81A (1), as introduc- 
ed by the Ist Amendment on June 18, 
1951, read thus: > 


81A. (1) Notwithstanding anything in 
the foregoing provisions of this part, no 
law providing for the acquisition by the 
State of any estate or of any rights there- 


in or for the extinguishment or modifica- 
tion of any such rights shall be deemed 
to be voi 


on the i plait that it is in- 
consistent with, or takes away or abridges 
any of the rights conferred by, any pro- 
visions of this Part. 
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Article 81A was amended, with the same 
degree of retrospective effect again, by 
the Constitution: (Fourth Amendment) 
Act, 1955. Two alterations, not substance- 
wise material, were made by the 4th 
Amendment. The opening non obstante 
clause which originally extended to “any- 
thing in the foregoing provisions of this 
Part”, that is to say Part III, was substitut- 
ed by a clause restricted to “anything 
contained in Article 18”. Secondly, where- 
as under the Article as conceived ori- 
ginally, the challenge to laws of agrarian 
reform was excluded on the broader 
ground of their inconsistency, abrogation, 
or abridgement of any of the rights con- 
ferred by “any provisions of’ Part III, 
under the amended article the challenge 
is excluded in relation to the violation of 
the three specific articles, namely, Arti- 
cles 14, 19 and 31. The 4th Amendment 
introduced Clauses (a) to (e) in Art. 31A, 
the content of Clause (a) being the same 
as that of old Clause (1). Clauses (b) to 
(e) were added newly by the 4th Amend- 
ment, comprceending laws of four other 
categories like laws providing for the tak- 
ing over of the management of any pro- 
perty by the State for a limited period, 
aws providing for amalgamation of two 
or more corporations, laws providing for 
extinguishment or modification of rights 
of persons interested in corporations; and 
laws providing for extinguishment or 
modification of rights accruing under any 
agreement, lease or licence relating to 
minerals. We are not concemed in these 
matters with the provisions of Cls. (b) to 
(e), though we would like to state ex- 
pressly and sporically that whatever is 
relevant on the question of the validity 
of clause (a) will apply with equal force 
(o the validity or otherwise of Cls. (b) to 
e). 


12. By Section 7 of the Constitution 
(Forty-fourth Amendment) Act, 1978 the 
reference to Article 31 was deleted from 
the concluding portion of Article 31A (1) 
with effect from June 20, 1979, as a con- 
sequence of the deletion 
tion 2 of the 
Clause (f) of Article 19 (1) which gave 
to the citizens the right to acquire, hold 
and dispose of property. The deletion of 


` the right to property from the array of 


fundamental rights will not deprive the 
petitioners of the arguments which were 
available to them prior to the coming into 
force of the 44th Amendment, since the 
impugned Acts were passed before June 
20, 1979 on which date Article 19 (1) ( 
was deleted. 
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13. There is no doubt, nor indeed is it 
disputed, that the Agricultural Lands Ceil- 
ing Acts, which are impugned in these 
proceedings, fall squarely within the terms 
of CL (a) of Article 81A (1). Those Acts 
provide for the extinguishment and modi- 
fication of- rights in an ‘estate’ the ex- 
pression ‘estate’ being defined by Cl. (2) 
(a) (iii) to mean “any land held or let for 
purposes of agriculture or for purposes 
ancillary thereto...... ” It must . follow, 
as a necessary corollary, that the impugn- 
ed Acts are entitled to the protection of 
Article 31A (1) (a) with the result that 
provisions cannot be deemed, and there- 
fore cannot be declared, to be void on the 
ground that they are inconsistent with or 
take away or abridge any of the rights 
conferred by Articles 14, 19 or 81. 


14. This is, the reason why and the 
context in which the validity of Art. 31A 
(1) (a) is itself assailed by the petitioners. 
If a constitutional provision, which de- 
prives the petitioners of the benefit and 
protection of Articles 14, 19 and 31 is 
invalid, the petitioners will be entitled to 
challenge the impugned laws on the 
poe that they are inconsistent with or 

at they take away or abridge the rights 
conferred by Part III of the Constitution. 
Article 18 (2), has a sensitive touchstone. 
Not only does it mandate that the State 
shall not make any law which takes away 
or abridges the rights conferred by 
Part III but, it provides that any law 


made in contravention of the clause shall, ~ 


to the extent of the contravention, be 
void. Mere abridgement, that is to say 
curtailment, and not necessarily abroga- 
tion, that is to say total deprivation, is 
eel to produce the consequence pro- 
vided for by Article 18 (2). 

15. The validity of the constitutional 
amendment by which Article 31A (1) (2) 
was introduced is challenged by the 
petitioners on the ground that it damages 
the basic structure of the Constitution by 
destroying one of its basic features, name- 


ly, that no law can be made by the. 


legislature so as to abrogate the guaran- 
tees afforded by Articles 14, 19 and 31. 
It is tautologous to say so but, if we may 
so put it, the obliteration-of the rights 
conferred by these Articles, which Arti- 
cle 81A (1) (a) brings about, is total and 
complete because as the clear and un- 
equivocal language of that Article shows, 
the application of these three articles 
stands totally withdrawn in so far as laws 
falling within the ambit of clause (a) are 
concerned. It is no argument to say that 
the withdrawal of the application of cer- 
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tain Articles in Part III in respect of laws 
of a defined category is not total abroga- 
tion of the articles because they will con- 
tinue to apply to other situations and 
other laws. In any given case, what is 
decisive is whether, in so far as the im- 
pugned law is concerned, the rights avail- 
able to pomon affected by that law under 
any of the articles in Part III is totally or 
substantially withdrawn and not whether 
the articles, the application of which 
stands withdrawn in regard to a defined 
category of laws, continue to be on the 
Statute Book so as to be available in re- 


. spect of laws of other categories. We 


must therefore conclude that the with- 
drawal of the application of Articles 14, 
19 and 81 in respect of laws which fall 
under clause (a) is total and complete, 
that is to say, the application of those 
articles stands abrogated, not merely 
abridged, in respect of the impugned 
enactments which indubitably fall within 
the ambit of clause (a). We would like to 
add that every case in which the proteo- 
tion of a fundamental right is withdrawn 
will not necessarily result in damaging 
or destroying the basic structure of the 
Constitution. The question as to whether 
the basic structure is damas or de~ 
stroyed in any given case would depend 
upon which particular Article of Part III 
is in issue and whether what is withdrawn 
is quintessential to the basic structure of 
the Constitution. 


16. The judgment of this Court in 
Kesavananda Bharati (AIR 1973 SC 1461) 
provoked in its wake a multi-storied con- 
troversy, which is quite understandable. 
The judgment of the majority to which 
seven out of the thirteen Judges were 
parties, struck a bridle path by holding 
that in the exercise of the power confer- 
red by Article 368, the Parliament can- 
aot amend the Constitution so as to dam- 
age or destroy the basic structure of the 
Constitution. The seven learned Judges 
chose their words and phrases to express 
their conclusion as effectively and elo- 
quently as language can do. But, at this 
distance of time any controversy over 
what was meant by what they said is 
plainly sterile. At ‘this distance of time’, 
because though not more than a little 
less than eight years have gone by since 
the decision in Kesavananda Bharati was 
rendered those few years are packed 
with constitutional events of great magni- 
tude. Applying the ratio of the majority 
judgments. in that epoch-making decision, 
this Court has since struck down_consti- 
tutional amendments which would other- 
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wise have passed muster. For example, in 
Smt. Indira Gandhi v. Raj Narain, (1976) 2 
SCR 847:(AIR 1975 SC 2299), Arti- 
cle 829A (4) was held by the Court to be 
beyond the amending competence of the 


Parliament since, by making separate 
and special provisions as to elections to 


Parliament of the Prime Minister and the 
Speaker, it destroyed the basic structure 
of the Constitution. Ray C. J. based his 
decision on the ground that the 39th 
Amendment by which Art. 329A was in- 
troduced violated the Rule of Law 

. 418); Khanna J. based his decision on 

e ground that democracy was a basic 
feature of the Constitution, that demo- 
cracy contemplates that elections should 
be free and fair and that the clause in 
question struck at the basis of free and 
fair elections (pp. 467 and 471); Mathew 
J. struck down the clause on the ground 
that it was in the nature of legislation 
ad hominem (p. 513) and that it damaged 
the democratic structure of the Constitu- 
tion (p. ay while one of us, Chandra- 
chud J., held that the clause was bad 
because it violated the Rule of Law and 
was an outright negation of the principle 
of equality which is a basic feature of the 
Constitution (pp. 663-665). More recent- 
ly, in Minerva Mills (AIR 1980 SC phar 
clauses and- (5) of Article 368 itself 
were held unconstitutional by a unani- 
mous Court, on the ground that they de- 
stroyed certain basic features of the 
Constitution like judicial review and a 
limited amending power, and thereby 
damaged its basic structure. The majority 
also struck down the amendment intro- 
duced to Article 81C by Section 4 of the 
42nd Amendment Act, 1976. 

17. The period between April 24, 1973 
when the judgment in Kesavananda 
Bharati (AIR 1978 SC 1461) was deliver- 
ed and now is of course a short span in 
our constitutional history but the occa- 
sional challenges which evoked equal re- 
sponses have helped settle the controversy 
over the limitations on the Parliament's 

ower to amend the Constitution. Khanna 
i was misunderstood to mean that funda- 
mental rights are not a part of the basic 
structure of the Constitution when he 
said in Kesavananda Bharati: 


“I have no doubt that the power of 
amendment is plenary and would include 
within itself the power to add, alter or 


repeal the various articles including those 
relating to fundamental rights.” (p. 688). 
But he clarified the true’ position in his 
judgment in the Election Case. (AIR 1975 
SC 2299) (pages 497-499) by drawing the 
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attention .of doubters to a significant 
ualification which he had engrafted on 

e above statement, at pages 688 and 
758 of his judgment in Kesavananda Bha- 
rati. The qualification was that subject to 
the retention of the basic structure or 
framework of the Constitution, the power 
of amendment was plenary, The law on 
the subject of the Parliament’s power to 
amend the Constitution must now be 
taken as well-settled, the true position 
being that though the Parliament has the 
power to amend each and every article 
of the Constitution including the provi- 
sions of Part III, the amending power 
cannot be exercised so as to damage or 
destroy the basic structure of the Consti- 
tution. It is by the application of this 
principle that we shall have to decide 
upon the validity of the Amendment by 
which Article 81A was introduced. The 
precise question then for consideration 
is whether Section 4 of the Constitution 
(First Amendment) Act, 1951 which in- 
troduced Article 81A into the Constitu- 
tion damages or destroys the basic struc- 
ture of the Constitution. 

18. In the work-a-day civil law, it is 
said that the measure of the permissibi- 
lity of an amendment of a pleading is 
how far it is consistent with the original: 
you cannot by an amendment transform 
the original into the opposite of what it 
is. For that purpose, a comparison is 
undertaken to match the amendment 
with the original. Such a comparison can 
yield fruitful results even in the rarefied 
sphere of constitutional law. What were 

e basic postulates of the Indian Consti- 
tution when it was enacted? And does 
the Ist Amendment do violence to those 
postulates? Can the Constitution as ori- 
ginally conceived and the amendment in- 
troduced by the Ist Amendment Act not 
endure in harmony or are they so incon- 

ruous that to seek to harmonise them will 

e like trying to fit a square peg into a 
round aperture? Is the concept underlying 
Section 4 of the Ist Amendment an alien 
in the house of democracy? — its invader 
and destroyer? Does it damage or destroy 
the republican framework of the Consti- 
tution as originally devised and de- 
signedP 

19, These questions have a historical 
slant and content: and history can furnish 
a safe and certain clue to their answer. 
The relevant part of the Statement of Ob- 
jects and Reasons of the Ist Amendment 
says: 

During the last fifteen months of the 
working of the Constitution, certain diffi- 
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culties have been brought to light by judi- 
cial decisions and pronouncements spe- 
cially in regard to the chapter on funda- 
mental rights. The citizen’s right to free- 
dom of speech and expression guaranteed 
by Article 19 (1) (a) has been held by 
some courts to be so comprehensive as 
not to render a person culpable even if 
he advocates murder and other crimes of 
violence, In other countries with written 
constitutions, freedom of speech and of 
the press is not regarded as debarring the 
State from punishing or preventing abuse 
of this freedom. The citizen’s right to 
practise any profession or to carry on any 
occupation, trade or business conferred 
by Article 19 (1) (g) is subject to rea- 
sonable restrictions which the laws of the 
State may impose “in the interests of the 
general public.” While the words cited 
are comprehensive enough to cover any 
scheme of nationalisation which the State 
may undertake, it is desirable to place 
the matter beyond doubt by a clarificatory 
addition to Article 19 (6). Another article 
in regard to which unanticipated difficul- 
ties have arisen is Article 81. The validity 
of agrarian reform measures passed by 
the State Legislatures in the last three 
years has, in spite of the provisions of 
clauses (4) and (6) of Article 31, formed 
the subject-matter of dilatory litigation, 
as a result of which the implementation 
of these important measures, affecting 
large numbers of people has been held 
up. 

The main objects of this Bill are, ac- 
cordingly, to amend Article 19 for the 
purposes indicated above and to insert 
provisions fully securing the constitu- 
tional validity of zamindari abolition laws 
in general and certain specified State 
Acts in particular. The opportunity has 
been taken to ‘propose a few minor 
amendments to other articles in order to 
remove difficulties that may arise. 

In Shankari Prasad v, Union of India, 

1952 SCR 89 at p. 95: (AIR 1951 SC 458), 

Patanjali Sastri, C. J. explained the rea- 

sons that led to the insertion of Arti- 

31A and 31B by the Ist Amendment 
us: 

What led to that enactment is a matter 
of common knowledge. The political 
party now in power, commanding as it 
does a majority of votes in the several 
State Legislatures as well as in Parlia- 
ment, carried out certain measures of 
agrarian reform in Bihar, Uttar Pradesh 
and Madhya Pradesh by enacting legisla- 
tion which may compendiously. be refer- 
red-to as Zamindari Abolition Acts. Cer- 
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tain Zamindars, feeling themselves ag- 
grieved, attacked the validity of those 
Acts in Courts of law on the ground that 
they contravened the fundamental rights 
conferred on them by Part III of the Con- 
stitution. The High Court at Patna held 
that the Act passed in Bihar was unconsti- 
tutional while the High Courts at Allaha- 
bad and Nagpur upheld the validity of 
the corresponding legislation in Uttar 
Pradesh and Madhya Pradesh respective- 
ly. Appeals fron those decisions are pend- 
ing in this Court. Petitions filed in this 
Court by some other zamindars seeking 
the determination of the same question 
are also pending. At this stage, the Union 
Government, with a view to put an end 
to all this litigation and to remedy what 
they considered to be certain defects 
brought to light in the working of the 
Constitution, brought forward a Bill to 
amend, the Constitution, which after 
undergoing amendments in various parti- 
culars, was passed by the requisite majo- 
rity as the: Constitution (First Amend- 
ment) Act, 1951. 

20. Article 81A was further amended 
with retrospective effect by the Constitu- 
tion (Fourth Amna Act 1955, the 
object of which was explained as follows 
in the Statement of Objects and Reasons 
of that Amendment: 


It will be recalled that the zamindari 
abolition laws which came first in our pro- 
gramme of social welfare legislation were 
attacked by the interests affected mainly 
with reference to Articles 14, 19 and 31, 
and that in order to put an end to the 
dilatory and wasteful litigation and place 
these laws above challenge in the courts, 
Articles 31A and 31B and the Ninth Sche- 
dule were enacted by the Constitution 
(First Amendment) Act. Subsequent judi- 
cial decisions interpreting Articles 14, 19 
and 81 have raised serious difficulties in 
the way of the Union and the States put- 
ting through other and equally important 
social welfare ay patie on the desired 
lines, e. g., the following :— 

(i) While the abolition of zamindaries 
and the numerous intermediaries be- 
tween the State and the tiller of the soil 
has been achieved for the most part, our 
next objectives in land reform are the fix- 
ing of limits to the extent of agricultural 
land that may be owned or occupied by 
any person, the disposal of any: land held 
in excess of the prescribed maximum and 
the further modification of the rights of 
land owners and tenants in agricultural 
holdings. 

(ii) to (iv) x x xxx 
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It is accordingly preps in Cl. (8) 
of the Bill to extend the scope of Arti- 
cle 31A so as to cover these categories of 
essential welfare legislation. 

21. The Constitution (First Amend- 
ment) Act was moved in the Provisional 
Parliament on May 12, 1951 as Bill No. 48 
of 1951. It was referred to a Select Com- 
mittee and after the receipt of its report, 
it was debated in the Parliament on vari- 
ous dates in May and June. It received 
the Presidential assent on June 18, 1951. 


92. The speeches made in the Provi- 
sional Parliament by Jawaharlal Nehru 
and other national leaders who had parti- 
cipated in the freedom movement show, 
in a significant measure, the genesis of 
the Ist Amendment and its avowed pur- 
pose, 

23. While moving that the Bill be re- 
ferred to a Select Committee, Jawaharlal 
Nehru said: 

This Bill is not a very complicated 
one: nor is it a big one. Nevertheless, I 
need hardly point out that it is of intrin- 
sic and great importance. Anything deal- 
ing with the Constitution and change of 
it is of importance. Anything dealing with 
Fundamental Rights incorporated in the 
Constitution is of even greater import- 
ance, Therefore, in bringing this Bill for- 
ward I do so and the Government does 
so in no spirit of lightheartedness, in no 
haste, but after the most careful thought 
and scrutiny given to this problem. 

I might inform the House that we have 
been thinking about this matter for seve- 
ral months, consulting people, State Gov- 
ernments, Ministers of Provincial Govern- 
ments, consulting when occasion offer- 
ed itself, a number of Members of this 
House, referring it to various Committees 
and the like and taking such advice from 
competent legal quarters as we could ob- 
tain, so that we have proceeded with as 
great care as we could possibly give to it. 
We have brought it forward now after 
that care, in the best form that we could 
give it, because we thought that the 
amendments mentioned in this Bill are 
not only necessary, but desirable, and 
because we thought that if these changes 
are not made, perhaps not only would 
great difficulties arise, as they have arisen 
in the past few months, but perhaps some 
of the main purposes of the very Consti- 
tution may be defeated or delayed. 

24, The Parliamentary Debates Part II, 
Volumes XII and XII (May 15-June 9, 
1951) contain the record of the speeches 
made while the lst Amendment was on 
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the anvil. We reproduce below the rel- 
evant extracts from the speeches of the 
then Prime Minister, Jawaharlal Nehru : 


The real difficulty which has come up 
before us is this. The Constitution lays 
down certain Directive Principles of 
State Policy and after long discussion we 
agreed to them and they point out the 
way we have got to travel. The Constitu- 
tion also lays down certain Fundamental 
Rights. Both are important. The Direc- 
tive Principles of State Policy represent 
a dynamic move towards a certain objec- 
tive. The Fundamental Rights represent 
something static, to preserve certain 
rights which exist. Both again are right. 
But somehow and sometime it might so 
happen that that dynamic movement and 
that static standstill do not quite fit into 
each other. 


A dynamic movement towards a cer 
tain objective necessarily means certain 
changes taking place that is the essence 
of movement. (p. 8820). 


Now I shall proceed with the other 
article, the important one, namely Arti- 
cle 31. When I think of this article the 
whole gamut of pictures comes up be- 
fore my mind, because this article deals 
with the abolition of the zamindari sys- 
tem, with land laws and agrarian reform. 
[ am not a zamindar, nor I am a tenant. 
I am an outsider. But the whole length 
of my public life has been intimately 
connected, or was intimately connected, 
with agrarian agitation in my Province. 
And so these matters came up before 
me repeatedly and I became intimately 
associated with them, Therefore I have a 
certain emotional reaction to them and 
awareness of them which is much more 
than merely an intellectual appreciation. 
If there is one thing to which we as a 
party have been committed in the past 
generation or so it is the agrarian reform 
and the abolition of the zamindari sys- 
tem. (p. 8830). 


Now apart from our commitment, a 
survey of the world today, a survey of 
Asia today will lead any intelligent per- 


‘son to see that the basic and the primary 


problem is the land problem today in 

Asia, as in India. And every day of delay 

adds to the difficulties and dangers, apart 

e being an injustice in itself. (pp. 8830- 
s1). 


....it is patent that when you are oul 
to remedy inequalities, you do not remedy 
inequalities by producing. further in- 
equalities. We do not want anyone to 
suffer, But, inevitably, in big social 
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changes some people have to 
(p. 8831). 

How are we to meet this challenge of 
the times? How are we to answer the 
question: For the last ten or 20 years you 
have said, we will do it. Why have you 
not done it? It is not good for us to say: 
We are helpless before fate and the situa- 
tion which we are to face at present. 
Therefore, we have to think in terms o 
these big che Bes, and changes and the 
like and therefore we thought of amend- 
ing Article 31. Ultimately we thought it 
best to propose additional Articles 31A 
and 31B and in addition to that there is 
a Schedule attached of a number of Acts 
passed by State Legislatures, some of 
which have been challenged or might be 
challenged and we thought it best to save 
them from Jong delays and these difficul- 
ties, so that this process of change which 
bas been initiated by the State should go 
ahead. (pp. 8831-8832). 


The other day I was reading an article 
about India by a very eminent American 
and in that article which contained many 
correct statements and some incorrect 
statements, the author finished up by say- 
ing that India has very difficult problems 
to face but the most acute of them he 
said can be put in five words and those 
five words were: land, water, babies, 
cows and capital. I think that there is a 
great deal of truth in this concise analysis 
of the Indian situation. (pp. 8839-8839). 


Now I come to Articles 31, 381A and 
81B. May I remind the House or such 
Members of the House as were also 
Members of the Constituent Assembly of 
the long debates that we had on this 
issue. Now the whole object of these arti- 
cles in the Constitution was to take away 
and I say so deliberately to take away 
the question of zamindari and land re- 
form from the purview of the courts. 
That is the whole object of the Constitu- 
tion and we put in some proviso ete. in 
regard to Article 81. (p. 9082). 


What are we to do about it? What is 
the Government to do? If a Government 
has not even the rower to legislate to 
bring about gradually that equality, the 
Government fails to do what it has been 
commanded to do by this Constitution. 
That is why I said that the amendments 
T have placed before the House are meant 
to give effect to this Constitution. I am 
not changing the Constitution by an iota; 
I am merely making it stronger. I am 
merely giving effect to the real intentions 
of the framers of the Constitution, and to 


suffer. 
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the wording of the Constitution, unless 
it is interpreted in a very narrow and 
legalistic way. Here is a definite inten- 
tion in the Constitution. This question of 
land reform is under Article 81 (2) and 
this clause tries to take it away from the 
purview of the courts and somehow Arti- 
cle 14 is brought in. That kind of thing 
is not surely the intention of the framers 
of the Constitution. Here again I may say 
that the Bihar High Court held that view 
but the Allahabad and Nagpur High 
Courts held a contrary view. That is true. 
There is confusion and doubt. Are we to 
wait for this confusion and doubt gra- 
dually to resolve itself, while powerful 
agrarian movements grow up? May I re- 
mind the House that this question of land 
reform is most intimately connected with 
food production. We talk about food pro- 
duction and grow-more-food and if there 
is agrarian trouble and insecurity of land 
tenure nobody knows what is to happen. 
Neither the zamindar nor the tenant can 
devote his energies to food production 
because there is instability. Therefore 
these loud arguments and these repeated 
appeals in courts are dangerous to the 
State, from the security point of view, 
from the food production point of view 
and from the individual point of view, 
whether it is that of the zamindar or the 
coon or any intermediary. (pp. 9082- 


(Emphasis is supplied in 
the passages above) 


25. These statements were made by 
the Prime Minister on the floor of the 
House after what is correctly described 
as the most careful deliberation and a 
broad-based consultation with diverse 
interests. They were made in order to re- 
solve doubts and difficulties and not with 
the intention of creating confrontation 
with any other arm of the Government 
or with the people. They stand in a class 
apart and convey in a language charac- 
terised by logic and directness, how the 
Constitution was failing of its purpose 
and how essential it was, in order to re- 
move glaring disparities, to pour meaning 
and content into the framework of the 
Constitution for the purpose of streng- 
thening its structure. Looking back over 
the past thirty years’ constitutional history 
of our country, we, as lawyers and 
Judges, must endorse the claim made in 
the speeches above that if Article 31A 
were not enacted, some of the main pur- 

oses of the Constitution would have 
een delayed and eventually defeated 
and that by the lst Amendment, the con- 
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stitutional edifice was-not impaired but 
strengthened. 


26. Conscious as we are that though 
extraneous aids to constitutional inter- 
pretation are permissible the views of the 
mover of a Bill are not conclusive on the 
question of its objects and purposes, we 
will consider for ourselves the question, 
independently, whether the Ist and the 
4th Amendments damage or destroy the 
basic structure of the Constitution in any 
manner. But before doing that, we desire 
only to state that these amendments, 
especially the Ist, were made so closely 
on the heels of the Constitution that they 
ouihi indeed to be considered as a part 
and parcel of the Constitution, itself. 
These Amendments are not born of second 
thoughts and they do not reflect a fresh 
look at the Constitution in order to de- 
prive the people of the gains of the Con- 
stitution. They are, in the truest sense of 
the phrase, a contemporary practical ex- 
position of the Constitution, 

27. Article 39 of the Constitution 
directs by clauses bi and (c) that the 
ownership and control of the material re- 
sources of the community are so distri- 
buted as best to subserve the common 
good; that the operation of the economic 
system does not result in the concentra- 
tion of wealth and means of production 
to the common detriment. These twin 
principles of State policy were a part of 
the Constitution as originally enacted and 
it is in order to effectuate the papos of 
these Directive Principles that the 1st and 
the 4th Amendments were passed. In his 
address to the Allahabad Session of the 
Agri-Economics Conference, Dr. D. ‘R. 
Gadgil put a _ home-truth succinctly by 
saying : 

“Among all resources, the supply of 
land is the most limited and the claimants 
for its possession are extremely numer- 
ous. It is, therefore, obviously unjust to 
allow the exploitation of any large sur- 
face of land by a single individual unless 
other over-whelming reasons make this 
highly desirable. Further, in the light of 
the available supplies of land, labour and 
capital, it would be undesirable to en- 
courage capital-intensive method of pro- 
duction. Moreover, whatever the econo- 
mics of large-scale management, they 
should, in the congested state of our 
countryside, accrue to collective or co- 
operative bodies of cultivators rather 
than an individual family. Lastly, in the 
context of the current socio-political cli- 
mate, re-distribution of land would rather 
appear to be imperative.” 
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As stated in the Report of the Committee 
of the Panel on Land Reforms (Govern- 
ment of India, Planning Commission, 
1959), the policy of imposition of ceiling 
on agricultural lands fulfils the following 
objectives :— 


“(i) meeting the widespread desire to 
possess land; 

(ii) reducing glaring inequalities in 
ownership and use of land; 

(iii) reducing inequalities in agricul- 
tural incomes; and 

(iv) enlarging the sphere of self- 


employment.’ 


The Report of the Working Group on 
Land Reforms, 1978 (Ministry of Agricul- 
ture and Irrigation, Department of Agri- 
culture) says that it was widely recognis- 
ed that the imposition of ceiling on agri- 
cultural holdings and tenancy reforms 
constituted the substance of the agrarian 
reform movement and that, concentration 
of land in the hands of a small group in- 
hibits production, encourages concealed 
or irregular tenancies and results in un- 
equal accesses to facilities of production 
in the rural sector. In any economy with 
a preponderant agricultural sector, over- 
all growth of the economy is largely de- 
termined by growth in agricultural pro- 
duction and elimination of constraints on 
production has to be a major national 
priority. Studies in certain developing 
countries have established that the pro- 
ductivity of smaller holdings can con- 
ceivably be higher than that of larger 
holdings, primarily because the intensity 
of farming operations varies inversely 
with the size of the holding. The Report 
of the Working Group says in para- 
graph 2.1 that whether or not this is true 
in all situations, the production system 
that denies opportunities of gainful em- 
ployment to large numbers of workers 
and leads to pronounced distortions in 
the distribution of economic disadvant- 
ages, needs imperative overhauling. In 
paragraph 2.2, the Report proceeds to say 
that in a predominantly agricultural 
society, there is a strong linkage between 
ownership of land and the person’s status 
in the social system. Those without land 
suffer not only from an economic dis- 
advantage, but a concomitant social dis- 
advantage has also to be suffered by 
them. In the very nature of things, it is 
not possible to provide land to all landless 
persons but that cannot furnish an alibi 
for not undertaking at all a programme 
for the redistribution of agricultural land. 
Agrarian reform therefore requires, 
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inter alia, the reduction of the larger 
holdings and distribution of the excess 
land according to social and economic 
considerations, 

28. These then are the objectives of 
the Constitution and these the reasons 
that formed the motive force of the Ist 
Amendment. Article 31-A (1) could easily 
have appeared in the original Constitu- 
tion itself as an illustration of its basic 
philosophy. What remained to be done 
in the hope that vested interests will not 
distort the base of the Constitution, had 
to be undertaken with a sense of urgency 
and expediency. It is that sense and sen- 
sitivity which gave birth to the impugned 
amendment. The progress in the degener- 
acy of any nation can be rapid, especial- 
ly in societies riven by economic dis- 
parities and caste barriers. We embarked 
upon a constitutional era holding forth 
the promise that we will secure to all 
citizens justice, social, economic and 
political; equality of status and of oppor- 
tunity; and, last but not the least, dignity 
of the individual. Between these promises 
and the Ist Amendment there is discerni- 
ble a nexus, direct and immediate. fn- 
deed, if there is one place in an agricul- 
ture-dominated society like ours where 
citizens can hope to have equal justice, 
it is on the strip of land which they till 
and love, the land which assures to them 
the dignity of their person by providing 
to them a near decent means of liveli- 
hood. 

29. The First Amendment has thus 
made the constitutional ideal of equal 
justice a living truth. It is like a mirror 
that reflects the ideals of the Constitu- 
tion; it is not the destroyer of its basic 
structure. The provisions introduced by 
it and the 4th Amendment for the ex- 
tinguishment or modification of rights in 
lands held or let for purposes of agri- 
culture or for purposes ancillary thereto, 
strengthen rather than weaken the basic 
structure of the Constitution. 

30. The First Amendment is aimed at 
removing social and economic disparities 
lin the agricultural sector. It may happen 
that while existing inequalities are being 
removed, new inequalities may arise mar- 
iginally and incidentally. Such marginal 
and incidental inequalities cannot damage 
or destroy the basic structure of the Con- 
stitution. It is impossible for any Govern- 
ment, howsoever expertly advised, socially 
oriented and prudently managed, to re- 
move every economic disparity without 
causing some hardship or injustice to a 
class of persons who also are entitled to 
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ing the guarantee of equality when their 
true object and intendment is to remove 
inequalities in the matter of agricultur: 
holdings. 


81. The Note of the Panel set up by the 
Planning Commission in May 1959 onthe 
adoption of ‘family unit’ as the unit of 
application for the revised ceilings and 
the counter affidavit of Shri J. G. Karan- 
dikar, Deputy Secret to the Govern- 
ment of Melaraclites show the relevance 
and ay of the family being treated 
as the real operative unit in the move- 
ment for agrarian reform. Considering the 
Indian social milieu, the Panel came to 
the conclusion that agricultural ceiling 
can be most equitably applied if the base 
of application is taken as the family unit 
consisting of husband, wife and three 
minor children. In view of this expert 
data, we are unable to appreciate how 
any law passed truly for implementing 
the objective of Article 81A (1) (a) can 
be open to challenge on the ground that 
it infringes Articles 14, 19 or 81. 


82. For these reasons, we are of the 
view that the Amendment introduced by 
Section 4 of the Constitution (First 
Amendment) Act, 1951 does not damage 
or destroy the basic structure of the Con- 
stitution. That Amendment must. there- 
fore, be upheld on its own merits, 


88. This makes it unnecessary to con- 
sider whether Article 31A can be upheld 
by applying the rule of stare decisis. We 
have, however, heard long and studied 
arguments on that question also, in defer- 
ence to which we must consider the al- 
ternate submission as to whether the 
doctrine of stare decisis can save Art. 81A 
if it is otherwise violative of the basic 
structure of the Constitution. In Shankari 
Prasad v. Union of India (AIR 1951 SC 
458) the validity of the Ist Amendment 
which introduced Articles 31A and 81B 
was assailed on six grounds, the fifth 
being that Art. 13 (2) takes in not only 
ordinary laws but constitutional amend- 
ments also. This argument was rejected 
and the Ist Amendment was upheld. In 
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Sajjansingh v. State of Rajasthan (1965) 
1 SCR 983: (AIR 1965 SC 845), the Court 
refused to reconsider the 
Shankari Prasad, with the result that the 
validity of the Ist Amendment remained 
unshaken. In Golaknath (1967) 2 SCR 
762 : (AIR 1967 SC 1648), it was held by 
a majority of 6:5 that the power to amend 
the Constitution was not located in Arti- 
cle 368. The inevitable result of this hold- 
ing should have been the striking down 
of all constitutional amendments since, 
according to the view of the majority, 
Parliament had no power to amend the 
Constitution in pursuance of Art. 868. 
But the Court resorted to the doctrine of 
prospective overruling and held that the 
constitutional amendments which were 
already made would be left undisturbed 
and that its decision will govern the 
future amendments only. As a result, the 
Ist Amendment by which Articles 314 
and 31B were introduced remained in- 
violate. It is trite knowledge that Golak- 
nath was overruled in Kesavananda 
Bharati (AIR 1973 SC 1461) in which it 
was held unanimously that the power to 
amend the Constitution was to be found 
in Art. 868 of the Constitution. The peti- 
tioners produced before us a copy of the 
Civil Misc. Petition which was filed in 
Kesavananda Bharati, by which the reliefs 
originally asked for were modified. It ap- 
pears therefrom that what was challeng- 
ed in that case was the 24th, 25th and 
the 29th Amendments to the Constitu- 
tion. The validity of the Ist Amendment 
was not questioned. Khanna J., however, 
held while dealing with the validity of 
the unamended Article 31C that the vali- 
dity of Article 31A was upheld in Shan- 
kari Prasad, that its validity could not be 
any longer questioned because of the 
principle of stare decisis and that the 
ground on which the validity of Art. 31A 
was sustained will be available equally 
for sustaining the validity of the first 
part of Art. 31C (page 744). 


84. Thus, the constitutional validity 
of Article 31A has been recognised in 
these four decisions, sometimes directly, 
sometimes indirectly and sometimes inci- 
dentally. We may mention in passing, 
though it has no relevance on the appli- 
cability of the rule of stare decisis, that 
in none of the three earlier decisions was 
the validity of Article 31A tested on the 
ae that it damaged or destroyed the 

asic structure of the Constitution. That 
theory was elaborated for the first time 
in Kesavananda Bharati and it was in the 
majority judgment delivered in that case 
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ALE 
that the doctrine found its first accept- 
ance. 


35. Though Article 31A has thus con- 
tinued to be recognised as valid ever 


since it was introduced into the Constitu-| | 


tion, we find it somewhat difficult to 
apply the doctrine of stare decisis for 
upholding that Article, 

86. In Ambika Prasad Mishra v. State 
of U. P., (1980) 8 SCC 719:(AIR 1980 
SC 1762), this very Bench delivered its 
judgment on May 9, 1980 rejecting the 
challenge to the validity of the ‘Uttar 
Pradesh Imposition of Ceiling on Land 
Holdings Act, 1960. But, the question as 
to whether Article 831A can be upheld by 
applying the doctrine of stare decisis was 
not decided in that case. In fact, the 
broad consensus among the members of 
the Court that the question of vires of 
Articles 31A, 31B and 81C (unamended) 
will be decided in the other cases, is re- 
flected in the following observation spe- 
cifically made by one of us, Brother 
Krishna Iyer J., who spoke for a unani- 
mous Court: 

“In this judgment, we side-step the 
bigger issue of the vires of the constitu- 
tional amendments in Articles 81A, 31B 
and 81C as they are dealt with in other 
cases disposed of recently”. (p. 721). 


Since the question of vires of these three 
articles was not dealt with by Brother 
Krishna Iyer in his judgment on behalf of 
the Court we are, as previously arrang- 
ed amongst us, dealing with that question 
in this judgment. At page 722 of the re- 
ort (paragraph 5), Brother Krishna Iyer 
as reaffirmed this position in these 
words: 

“Thus we get the statutory perspective 
of agrarian reform and so, the constitu- 
tionality of the Act has to be tested on 
the touchstone of Article 31-A which is 
the relevant protective armour for land 
reform laws. Even here, we must state 
that while we do refer to the range of 
constitutional immunity Article 81A con- 
fers on agrarian reform measures we do 
not rest our decision on that provision. 
Independently of Article 31-A, the im 
pugned legislation can withstand constitu- 
tional invasion and so the further chal- 
lenge to Article 81-A itself is of no cone 
sequence”, 

Krishna Iyer J. has observed in the same 
paragraph that: ~ 

“The extreme argument that Art. 81-A 
itself is void as violative of the basic 
structure of the Constitution has been 
negatived by my learned Brother, Bhag- 
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wati J., in a kindred group of cases of 
Andhra Pradesh”. 

the citation of that group of cases bein 
T. Venkaiah v. State of A. P. (AIR 1980 S 
1568, decided on May 9, 1980). But, in 
that judgment too, one of us, Brother 
Bhagwati, who spoke for the unanimous 
Court, did not refer to the vires of Arti- 
cles 31A, 31B and 31C. It will thus be 
clear that neither the one or the other 
of us, that is to say neither Brother 
Bhagwati nor Brother Krishna Iyer, dealt 
with the question of vires of Arts. 31A, 
81B and 81C which we are doing by this 
judgment. It has become necessary to 
make this clarification in view of an ob- 
servation by Brother Krishna Iyer in the 
very same paragraph 5 of the aforesaid 
judgment in Ambika Prasad Mishra 
(AIR 1980 SC 1762) that the decision in 
Kesavananda Bharati (AIR 1978 SC 1461) 
on the validity of Article 81A, “binds, on 
the simple score of stare decisis...... 
Brother Krishna Iyer clarified the position 
once again by a further caveat in the same 
paragraph to this effect: 

E as stated earlier, we do not 
base the conclusion on Article 314”. 

37. The doctrine of stare decisis is the 
basis of common law, It originated in 
England and was used in the colonies as 
the basis of their judicial decisions. Ac- 
cording to Dias, (Jurisprudence? by 
R.W.M. Dias, 4th El. (1976) p. 166) the 
genesis of the rule may be sought in factors 
peculiar to English legal history, amongst 
which may be singled out the absence 
of a Code. The Normans forbore to im- 
pose an alien code on a half-conquered 
realm, but sought instead to win as much 
wide-spread confidence as possible in 
their administration of law, by the ap- 
plication of near uniform rules. The older 
the decision, the greater its authority and 
the more truly was it accepted as stating 
the correct law. As the gulf of time 
widened, says Dias, Judges became in- 
creasingly reluctant to challenge old deci- 
sions. The learned author cites the example 
of Bracton and Coke who always 
preferred older authorities. In fact, Brac- 
ton had compiled a Notebook of some 
two thousand cases as material for his 
treatise and employed some five hundred 
of them. 

88. The principle of stare decisis is 
also firmly rooted in American Jurispru- 
dence. It is regarded as a rule of policy 
which promotes predictability, certainty, 
uniformity and stability, The legal system, 
it is said, should furnish a clear guide for 
conduct so that people may plan their 
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affairs with assurance against surprise. It 
is important to further fair and expedi- 
tious adjudication by eliminating the 
need te relitigate every proposition in 
every case (See Introduction to Law and 
the Legal System, by Harold J. Grilliot, 
2nd Ed. ieee): p. 182). When the weight 
of the volume of the decisions on a point 
of general public importance is heavy 
enough, courts are inclined to abide by 
the rule of stare decisis, leaving it to the 
legislature to change long-standing pre- 
cedents if it so thinks it expedient or 
necessary. In Burnet v. Coronado Oil 
and Gas Co. (1932) 285 US 393 at p. 408, 
Justice Brandeis stated that ‘stare decisis 
is usually the wise policy, because in 
most matters it is more important that 
the applicable rule of law be settled than 
it be settled right’. 


39. While dealing with the subject of 
stare decisis, Shri H. M. Seervai in his 
book on ‘Constitutional Law of India’ 2nd 
Edition (1975), Vol. I, pages 59-60) has 
pointed out how important it is for ace 
to conform to a certain measure of dis- 
cipline so that decisions of old standing 
are not overruled for the reason merely 
that another view of the matter could 
also be taken. The learned author has 
cited an Australian case in which it was 
said that though the court has the power 
to reconsider its own decisions, that 
should not be done upon a mere sugges- 
tion that some or all of the members of 
the later court may arrive at a different 
conclusion if the matter were res integra 
(The Tramways Case (No. 1) — (1914) 18 
CLR 54, per Griffith C. J. at 58). The 
learned author then refers to two cases 
of our Supreme Court in which the im- 
portance of adherence to precedents was 
stressed. Jagannadhadas J. said in the 
Bengal Immunity case (1955) 2 SCR 603: 
(AIR 1955 SC 661) that the finality of the 
decisions of the Supreme Court, which 
is the Court of last resort, will be greatly 
weakened and much mischief done if we 
treat our own judgments, even though 
recent, as open to reconsideration. B. P. 
Sinha J. said in the same case that if the 
Supreme Court were to review its own 
previous decisions simply on the ground 
that another view was possible, the liti- 
gant public may be encouraged to think 
that it is always worthwhile taking a 
chance with the highest Court of the land. 
In I. T. O. Tuticorin v. T. S. D. Nadar 
AIR 1968 SC 623, Hegde J. said in his 
dissenting judgment that the Supreme 
Court should not overrule its decisions 
except under compelling circumstances. It 
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is only when the Court is. fully convinced 
that public interest of a substantial 
character would be leopardid by a pre- 
vious decision, that e Court should 
overrule that decision. Reconsideration 
of the earlier decisions, accoreing to the 
learned Judge, should be confined to 
questions of great public importance. 
Legal problems should not be treated as 
mere subjects for mental exercise. An 
earlier decision may therefore be overrul- 
ed only if the Court comes to the con- 
clusion that it is manifestly wrong, not 
upon a mere suggestion that if the 
matter were res integra, the members of 
the later court may arrive at a different 
conclusion, 


40. These decisions and texts are of 
high authority and cannot be overlooked. 
In fact, these decisions are themselves 
precedents on the binding nature of pre- 
cedents. 


Al. It is also true to say that for the 
application of the rule of stare decisis, 
it is not necessary that the earlier deci- 
sion or decisions of long standing should 
have considered and either accepted or 
rejected the particular argument which is 
advanced in the case on hand. Were it 
so, the previous decisions could more 
easily be treated as binding by applying 
the law of precedent and it will be un- 
necessary to take resort to the principle 
of stare decisis. It is, therefore, sufficient 
for invoking the rule of stare decisis that 
a certain decision was arrived at on a 
question which arose or was argued, no 
matter on what reason the decision rests 
or what is the basis of the decision, In 
other words, for the purpose of applying 
the rule of stare decisis, it is unnecessary 
to enquire or determine as to what was 
the rationale of the earlier decision which 
is said to operate as stare decisis. There- 
fore, the reason why Article 381A was 
upheld in the earlier decisions, if indeed 
it was, is not germane for the purpose of 
deciding whether this is a fit and proper 
case in which to apply that rule. 





But, there are four principal reasons why 


we are not disposed to invoke the rule 
of stare decisis for deciding upon the 
constitutionality of Article 81A. In the 


first place, Article 81A breathes its own 
vitality, drawing its sustenance from the 
basic tenets of our Constitution. Its un- 
stated premise is an integral part of the 
very making of the Constitution and it 
holds, as it were, a mirror to the ideals 
which inspired the framing of the Con- 
Istitution. Š 
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- 42. The second reason why we do not 

want to resort to the principle of stare 
decisis while determining the validity of 
Article 31A is that neither in Shankari 
Prasad (AIR 1951 SC 450), nor in Sajjan; 
Singh (AIR 1965 SC 845), nor in Golaki 
Nath (AIR 1967 SC 1648), and evidently! 
not in Kesavananda Bharati (AIR 1978 SC| 
1461), was the question as regards thej 
validity as such of Art. 31A raised or} 
decided. As stated earlier, Shankari 
Prasad involved the larger question as to 
whether constitutional amendments fall 
within the purview of Art. 18 (2) of the 
Constitution. It was held that they did 
not. In Sajjan Singh, the demand for re- 
consideration of the decision in Shankari 
Prasad was rejected, that is to say, the 
Court was not inclined to consider once 
again whether constitutional amendments 
are also comprehended within the terms 
of Article 18 (2). Golak Nath raised the 
question as to where the amending power 
was located and not whether this or that 
particular amendment was valid. In none 
of these decisions was the validity of 
Article 31A put in issue. Nor indeed was 
that question considered and decided in 
any of those cases. A deliberate judicial 
decision made after hearing an argu- 
ment on a question which arises in the 
case or is put in issue may constitute a 
precedent; ‘and the precedent by long 
recognition may mature into stare decisis. 
But these cases cannot be considered as 
having decided, reasons apart, that the 
lst Amendment which introduced Arti- 
cle 31-A into the Constitution is valid. 


43, Thirdly, the history of the World’s 
constitutional law shows that the princi- 
ple of stare decisis is treated as having ` 
a limited application only. Justice William 
Douglas said in New York v. United 
States (1946) 826 US 572 at pp. 590-591 
that it is a wise policy to restrict the 
principle of stare decisis to those areas 
of the law where correction can be had 
bv legislation. Otherwise. the constitution 
loses the flexibility which is necessary if 
it is to serve the needs of successive 
generations. It is for that reason again 
that Justice Frankfurter said in US v. 
International Boxing Club (1955) 348 US 
236 at p. 249 that the doctrine of stare 
decisis is not ‘an imprisonment of reason’. 
Older the standing of a decision, greater 
the provocation to apply the rule of stare 
decisis, A possible mischief arising out 
of this position was pointed out by Justice 
Benjamin Cardozo in Mac Pherson v. 
Buick Motor Co. (1916) 217 NY 882 at 
p. 391, by saying that precedents. drawr ' 
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from the days of travel by ‘stage-coach 
do not fit the conditions of travel to-day. 
And alive to that possibility, Justice 
Brandeis said in State of Washington v 
W. C. Dawson and Co., (1924) 264 US 219 
at p. 238 that stare decisis is merely a 
wise rule of action and is not a universal, 
inexorable command. “The instances in 
which the court has disregarded its ad- 
monition are many”. In fact, the full form 
of the principle, “stare decisis et non 
quieta movere” which means “to stand by 
decisions and not to disturb what is settl- 
ed”, was put by Coke in its classic 
English version as: “Those things which 
have been so often adjudged ought ta 
rest in peace”. Such being the justification 
of the rule, it was said in James Monroe 
v. Frank Pape, (1961) 5 L Ed 2d 492 at 
pp. 523-524 that the relevant demands of 
stare decisis do not preclude considera- 
tion of an interpretation which started as 
an unexamined assumption. We have 
already pointed out how the constitutional 
validity of Article 31A has to be deemed 
to have been upheld in Shankari Prasad 
(AIR 1951 SC 458) by a process of in- 
ferential reasoning, the real question 
therein being whether the expression ‘aw 
in Article 18 (2) includes law made in the 
exercise of constituent power. 

44, The fourth reason is the one cited 
by Shri Tarkunde that on principle, rules 
like stare decisis should not be invoked 
for upholding constitutional devices like 
Articles 31A, 31B and 31C which are 
designed to protect not only past laws 
put future laws also. Supposing Art. 31A 
were invalid on the ground that it violates 
the Constitutions basic structure, the fact 
-that its validity has been recognised fora 
long time cannot justify its protection be- 
ing extended to future laws or to laws 
which have been recently passed by the 
legislature. The principle of stare decisis 
can apply, if at all, to laws protected by 
these articles, if those laws have enjoyed 
the protection of these articles for a long 
time, but the principle cannot apply to 
the articles themselves. The principle of 
stare decisis permits the saving of laws 
the validity of which has been accepted 
or recognised over the years. It does not 
require or sanction that, in future too, 
laws may be passed even though they are 
invalid or unconstitutional. Future per- 

etration of illegality is no part of the 

octrine of stare decisis, 

45. Our disinclination to invoke the 
rule of stare decisis for saving Art. 31A 
does not really matter because. we have 
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upheld the constitutional validity of that 
Article independently on its own merits. 

46. Coming to the validity of Arti- 
cle 31B, that article also contains a device 
for saving laws from challenge on the 
ground of violation of fundamental rights. 
Putting it briefly, Art. 31B provides that 
the Acts and Regulations specified in the 
Ninth Schedule shall not be deemed to 
be void or ever to have become void on 
the ground that they are inconsistent 
with or take away or abridge any of the 
rights conferred by Part III of the Con- 
stitution. The provisions of the article are 
expressed to be without prejudice to the 
generality of the provisions in Art. 81A 
and the concluding portion of the article 
supersedes any judgment, decree or order 
of any court or tribunal to the contrarv. 
This article was introduced into the Con- 
stitution by Section 5 of the Constitution 
First Amendment) Act, 1951, Article 31A 
aving been introduced by Section 4 of. 
the same Amendment. 


47. Article 31B has to be read along 
with the Ninth Schedule because it is 
only those Acts and Regulations which 
are put in that Schedule that can receive 
the protection of that article. The Ninth 
Schedule was added to the Constitution 
by Section 14 of the Ist Amendment Act. 
1951. The device or mechanism which 
Sections 5 and 14 of the Ist Amendment 
have adopted is that as and when Acts 
and Regulations are put into the Ninth 
Schedule by constitutional amendments 
made from time to time, they will auto- 
matically, by reason of the provisions of 
Article 81B, receive the protection 
of that article. Items 1 to 18 of 
the Ninth Schedule were put into that 
Schedule when the Ist Amendment was 
enacted on June 18, 1951. These items are 
typical instances of agrarian reform legis- 
lations. They relate mostly to the abolition 
of various tenures like Maleki, Taluqdari, 
Mehwassi, Khoti, Paragana and Kulkarni 
Watans and of Zamindaris and Jagirs. 
The place of pride in the Schedule is oc- 
cupied by the Bihar Land Reforms Act, 
1950. which is item No. 1 and which led 
to the enactment of Article 81A and to 
some extent of Article 31B. The Bombay 
Tenancy and Agricultural Lands Act, 
1948 appears as item 2 in the Ninth Sche- 
dule. Items 14 to 20 were added by the 
4th Amendment Act of 1955, items 21 to 
64 by the 17th Amendment Act 1964. 
items 65 and 66 by the 29th Amendment 


Act of 1972, items 67 to 86 by. the 34th 
.. Amendment Act 1974, items 88 to 124 by 


aid ts 
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the 39th Amendment Act, 1975 and items 
125 to 188 by the 40th Amendment Act, 
1976. The Ninth Schedule is gradually 
becoming densely populated and it would 
appear that some planning is imperative. 
But that is another matter. We may only 
remind that Jawaharlal Nehru had assur- 
ed the Parliament while speaking on the 
Ist Amendment that there was no desire 
to add to the 18 items which were being 
incorporated in the Ninth Schedule simul- 
taneously with the Ist Amendment and 
that it was intended that the Schedule 
should not incorporate laws of any other 
description than those which fell within 
items 1 to 18. Even the small list of 18 
items was described by the Prime Minis- 
ter as a ‘long schedule’. 


48. While dealing with the validity of 
Article 31A we have expressed the view 
that it would not be proper to invoke 
the doctrine of stare decisis for upholding 
the validity of that article. Though the 
same considerations must govern the 
‘question of the validity of Article 81B, 
we would like to point out that just as 
there are significant similarities between 
Articles 31A and 31B, there is a significant 
dissimilarity too. Article 81A enables the 
passing of Jaws of the description men- 
tioned in Clauses (a) to (e), in violation of 
the guarantees afforded by Articles 14 
and 19. The Parliament is not required, 
in the exercise of its constituent power or 
‘otherwise, to undertake an examination 
of the laws which are to receive the pro- 
tection of Article 831A. In other words, 
when a competent legislature passes a 
law within the purview of Cls. ta) to (e), 
it automatically receives the protection 
of Article 81A with the result that the 
law cannot be challenged on the ground 
of its violation of Articles 14 and 19. In 
so far as Article 31B is concerned, it does 
not define the category of laws which are 
to receive its protection, and secondly, 
going a little further than Article 31A, it 
affords protection to Schedule-laws against 
all the provisions of Part IIT of the Con- 
stitution. No act can be placed in the 
Ninth Schedule except by the Parliament 
and since the Ninth Schedule is a part of 
the Constitution, no additions or altera- 
tions can be made therein without com- 
plying with the restrictive provisions 
governing amendments to the Constitu- 
ition, Thus, Article 81B read with the 
Ninth Schedule provides what is generally 
described as, a protective umbrella to all 
Acts which are included in the Schedule, 
no matter ‘of what character, kind or 
leategory they may be. Putting it briefly, 


Waman Rao v. Union of India 


ALR. 


whereas Article 81A protects laws of a 
defined category, Article 81B empowers 
the Parliament to include in the Ninth 
Schedule such laws as it considers fit 


and proper to include therein. The 39th . 


Amendment which was passed on August 
10, 1975 undertook an incredibly massive 
programme to include items 87 to 124 
while the 40th Amendment, 1976 added 
items 125 to 188 to the Ninth Schedule 
in one stroke. 


49. The necessity for pointing out this 
distinction between Articles 31A and 31B 
is the difficulty which may apparently 
arise in the application of the principle 
of stare decisis in regard to Article 31B 
read with the Ninth Schedule, since that 
doctrine has been held by us not to apply 


to Article 31A. The fourth reason given. 


by us for not applying the rule of stare 
decisis to Article 81A is that any particu- 
lar law passed under Clauses (a) to (e) 
can be accepted as good if it has been 
treated as valid for a long number of 
years but the device in the form of the 
Article cannot be upheld by the applica- 
tion of that rule. We propose to apply to 
Article 31B read with the Ninth Schedule 
the self-same test, 

_ 50. We propose to draw a line, treat- 
ing the decision in Kesavananda Bharati 
(AIR 1978 SC 1461) as the landmark. 
Several Acts were put in the Ninth Sche- 
dule prior to that decision on the sup- 
position that the power of the Parliament 
to amend the Constitution was wide and 


. untrammelled. The theory that the Par- 


liament cannot exercise its amending 
pore so as to damage or destroy the 

asic structure of the Constitution. was 
propounded and accepted for the first 
time in Kesavananda Bharati. This is one 
reason for upholding the laws incorporat- 
ed into the Ninth Schedule before April 





24, 1978, on which date the judgment in 
Kesavananda Bharati. was rendered. A 
large number of properties must have 
changed hands and several new titles 
must have cpme into existence on the 
faith and belief that the laws included in 
the Ninth Schedule were not open to 
challenge on the ground that they were 
violative of Articles 14, 19 and 81. We 
will not be justified in upsetting settled 
claims and titles and in introducing chaos 
and confusion into the lawful affairs of a 
fairly orderly society. 


51. The second reason for drawing a 
line at a convenient and relevant point 
of time is that the first 66 items in the 
Ninth Schedule, which were inserted prior 
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to the decision in Kesavananda Bharati, 
mostly pertain to laws of agrarian reforms. 
There are a few exceptions amongst those 
66 items, like items 17, 18, 19 which re- 
late to Insurance, Railways and Industries. 
But almost all other items would fall 
within the purview of Article 81A (1) (a). 
Tn fact, items 65 and 66, which were in- 
serted by the 29th Amendment, are the 
Kerala Land Reforms (Amendment) Acts 
of 1969 and 1971 respectively, which were 
specifically challenged in Kesavananda 
Bharati, That challenge was repelled. 

52. Thus, in so far as the validity of 
Article 81B read with the Ninth Schedule 
is concerned, we hold that all Acts and 
Regulations included in the Ninth Sche- 
dule prior to April 24, 1973 will receive 
the full protection of Article 31B. Those 
laws and regulations will not be open to 
challenge on the ground that they are 
inconsistent with or take away or abridge 
any of the rights conferred by any of the 
provisions of Part III of the Constitution. 
Acts and Regulations, which are or will 
be included in the Ninth Schedule on or 
after April 24, 1973 will not receive the 
protection of Article 31B for the plain 
reason that in the face of the judgment in 
Kesavananda Bharati (AIR 1973 SC 1461 
there was no justification for making a 
ditions to the 
to conferring a blanket protection on the 
Jaws included therein. The various con- 
stitutional amendments, by which addi- 
tions were made to the Ninth Schedule 
on or after April 24, 1978, will be valid 
only if they do not damage or destroy the 
basic structure of the Constitution. 

53. That leaves for consideration the 

“challenge to the constitutional validity of 
the ee Article png re have 
stated at the beginning of this judgment, 
Article 81C was Boded by the Con- 
stitution (Twenty-fifth Amendment) Act, 
1971. Initially, it sought to give protec- 
tion to those laws only which gave effect 
to the policy of the State towards secur- 
ing the principles specified in Cls. (b) 
and (c) of Art. 39 of the Constitution. No 
such law could be deemed to be void on 
the ground that it is inconsistent with or 
takes away or abridges the rights con- 
ferred by Articles 14, 19 and 81. The con- 
cluding portion of the unamended article 
which gave conclusiveness to certain de- 
clarations was struck down in Kesava- 
nanda Bharati (AIR 1978 SC 1461). 

54. Shri M. N. Phadke, who led the 
argument on behalf of the petitioners, 
built a formidable attack against the vires 
of Article 31C. But, with respect to the 


> 
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learned counsel, the effort is fruitless be- 
cause the question as regards the validity 
of Article 81C is no longer res integra. 
The opening clause of Article 31C was 
u keld: by the majority in Kesavananda 
Bharati (AIR 1973 SC 1461) and we do 
not quite see how the petitioners can be 
ermitted to go behind that decision, The 
earned counsel addressed to us an in- 
teresting argument on the principles 
overning the theory of precedent, and 
fe argued that, in the welter of judgments 
delivered in Kesavananda Bharati, it is 
impossible to discern a ratio because dif- 
ferent learned Judges gave different 
reasons in support of the conclusions to 
which they came. It is well-known that 
six leamed Judges who were in minority 
in Kesavananda Bharati upheld the first 
part of Article 31C, which was a logical 
and jnevitable consequence of their view 
that there were no inherent or implied 
limitations on the Parliament’s power to 
amend the Constitution. Khanna, J. did 
not subscribe to that view but, all the 
same, he upheld the first part of Art. 31C 
for different reasons. The question of 
validity of the Twenty-fifth Amendment 
by which the unamended Article 81C 
was introduced into the Constitution was 
specifically raised before the Court and 
the arguments in that behalf were speci- 
fically considered by all the six minority 
Judges and by Khanna, J. It seems to us 
difficult, in these circumstances, to hold 
that no common ratio can be culled out 
from the decision of the majority of the 
seven Judges who upheld the validity of 
Article 31C. Putting it simply, and there 
is no reason why simple matters should 
be made complicated, the ratio of the 
majority edna in Kesavananda Bha- 
fe that the 


rati i first part of Article 31C is 
vali 


55. Apart from this, if we are right 
in upholding the validity of Article 31A 
on its own merits, it must follow logically 
that the unamended Article 81C is also 
valid. The unamended portion of Art. 31C 
is not like an uncharted sea. It gives 
protection to a defined and limited cate- 
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for the purpose of giving effect to Cls. (b) 
and (c) of Article 39. It is impossible to 
conceive that any law passed for such a 






way. In fact, far from damaging the basic 
stmcture of the Constitution, laws passed 
truly and bona fide’ for giving effect to 
directive principles contained in Cls. (b) 
and (c) of Art. 30 will fortify that struc- 
e. We do hope that the Parliament will 
utilise to the maximum its potential to 
pass laws, genuinely and truly related to 
the principles contained in clauses (b) and 
(c) of Article 39. The challenge made to 
the validity of the first part of the un- 
amended Article 81C therefore fails. 


56. A small, though practically import- 
ant, clarification seems called for at the 
end of this discussion of the validity of 
Articles 31A, 31B and 31C. We have held 
that laws included in the Ninth Schedule 
on or after April 24, 1973, will not receive 
the protection of Article 81B ipso facto. 
Those laws shall have to be examined 
individually for determining whether the 
constitutional amendments by which they 
were put in the Ninth Schedule, damage 
or destroy the basic structure of the Con- 
stitution in any manner, The clarification 
which we desire to make is that such an 
exercise will become otiose if the laws 
included in the Ninth Schedule on or 
after April 24, 1978 fall within the scope 
and purview of Article 31A or the un- 
amended Article 31C. If those laws are 
saved by these Articles, it would be un- 
necessary to determine whether they also 
receive the protection of Article 31B read 
with the Ninth Schedule. The fact that 
Article 81B confers protection on the 
Schedule-laws against “any provisions” of 
Part III and the other two Articles confer 
protection as against Articles 14 and 19 
only, will make no real difference to this 
position since, after the deletion of Arti- 
cle 31, the two provisions of Part III, 
which would generally come into play on 
the question of validity of the relevant 
laws, are Articles 14 and 19. 


57. Apart from these challenges to the 
various constitutional amendments, e 
petitioners have also challenged the vali- 
dity of the Constitution (Fortieth Amend- 
ment) Act, 1976, by which the Amendin, 
Acts 21 of 1975, 47 of 1975 and 2 o 
1976 were placed in the Ninth Schedule. 
It may be recalled that the Principal Act 
was amended by these nan Acts. 
The normal term of five years of the Lok 
Sabha was due to expire on March 18, 
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.1976. but, its life was extended for one’ 


year by the. House of the People (Exien- 
sion of Duration) Act, 1976. Yet another 
Act was passed by the Parliament, the 
House of the People (Extension of Dura- 
tion) Amendment Act, 1976, by which the 
term of the Lok Sabha was further ex- 
tended by another year. The 40th Amend- 
ment was passed by the Lok Sabha on 
April 2, 1976 during its extended term. 
Since by the aforesaid two Acts, the life 
ofthe Lok Sabha was extended while both 
the proclamations of emergency were in 
operation, the aA aml challenge the 
proclamations of the state of Emergency, 
dated December 8, 1971 and June 25, 
1975 as also the two Acts by which the 
term of the Lok Sabha was extended. The 
42nd Amendment inserted clauses (4) and 


(5) in Article 868 with effect from January . 


3, 1977 which was also during the extend- 
ed term of the Lok Sabha. That Amend- 
ment too is challenged for that reason. 
We have struck down that Amendment 
unanimously by our judgment in Minerva 
Mills (AIR 1980 SC 1789) for the reason 
that it damages the basic structure of the 
Constitution. Thus, we are now left to 
consider the validity of: 

(1) The Promulgation of the state of 
Emergency by the Proclamations dated 
December 8, 1971 and June 25, 1975; 

(2) The House of the People (Extension 
of Duration) Act, 1976; 

(8) The House of People (Extension of 
Duration) Amendment Act, 1976; and 


(4) The Constitution (Fortieth Amend- 
ment) Act, 1976. 


The validity of all these is inter-connect- 


y 


ed and the focus of the challenge is the * 


aforesaid proclamations of Emergency. 
58. The validity of the proclamations 
of Emergency is challenged mainly by 
hri A, Sen, Shri M. N. Phadke, Dr. 
N. M. Ghatate and by Shri P. B. Sawant 
who appeared in person in Writ Petition 
No. 63 of 1977. It is contended by the 
learned counsel and Shri P. B. Sawant 
that the Courts have jurisdiction to en- 
quire whether the power conferred on the 
President by Article 352 to proclaim an 
emergency is properly exercised as also 
the power to determine whether there are 
any circumstances justifying the continu- 
ance of the emergency. There may some- 
times be justification for declaring an 
emergency but if an emergency, properly 
declared, is allowed to continue without 
justification, the party in power, accord- 
ing to counsel, can perpetuate its rule and 
cling to power by: extending the life of 
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the Parliament from time to time. The 
provisions of Article 852 should, there- 
fore, be interpreted in a liberal and pro- 
gressive manner so that the democratic 
ideal of the Constitution will be further- 
ed and not frustrated. It is urged that the 
threat to the security of India having 
completely disappeared soon after the 
Pakistani aggression in December 1971, 
the continuance of the emergency pro- 
claimed on December 8, 1971, must be 
held to be unjustified and illegal. 


59. A list of dates has been furnished 
to us by counsel in support of their argu- 
ment that the emergency declared on 
December 8, 1971, could not legitimately 
be continued in operation for a period of 
more than six years (months?). On 
December 8, 1971 the President issued 
` the proclamation of emergency in face of 
the aggression by Pakistan, stating that 
a grave emergency existed whereby the 
security of the country was threatened by 
external aggression. Both the Houses of 
Parliament approved the proclamation on 
the 4th, on which date the Defence of 
India Act, 1971, came into force. The 
Defence of India Rules, 1971, framed 
under Section 22 of the Defence of India 
Act, came into force on the 5th. On 
December 16, 1971, the Pakistani forces 
made an unconditional surrender in 
Bangaladesh and on the 17th the hostili- 
ties between India and Pakistan came to 
an end. In February 1972, General Elec- 
tions were held to the State Assemblies. 
On August 28, 1972 the two countries en- 
tered into an agreement for the exchange 
of prisoners of war, and by April 30, 1974 
the repatriation of the prisoners of war 
was completed. On August 16, 1974 the 
Presidential Election was held in India. 
On June 25, 1975 came the second pro- 
clamation of emergency, in the wake of 
which a notification was issued under 
Article 359 on June 27 suspending the 
enforcement of the fundamental rights 
under Articles 14, 21 and 22. On Febru- 
ary 16, 1976 the House of People (Exten- 
sion of Duration) Act was passed. The 
normal term of the Lok Sabha expired on 
March 18, 1976. On April 2, 1976, the Lok 
Sabha passed the 40th Amendment Act by 
which the Maharashtra Land Ceilin 
Amendment Acts were put in the Ninth 
Schedule as Items 157, 159 and 160. On 
November 24, 1976 the House of People 
(Extension of Duration) Amendment Act 
was passed extending the term of the Par- 
liament for a further period of one year. 
The 42nd Amendment Act was passed on 
jNovember 12, 1976. The Lok Sabha -was 
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dissolved on January 18, 1977 and both 
the emergencies were revoked on March 
21, 1977. i A 


60. The question as to whether a pro- 
clamation ot emergency issued by the 
President under Article 352 (1) of the 
Constitution raises a justiciable issue has 
been argued in this Court from time to 
time but, for some reason or the other, 
though the question has been discussed 
briefly and occasionally, there is no an- 
thoritative pronouncement upon it. We 
do not propose to enter into that ques- 
tion in this case also partly because, there 
is good reason to hope that in future, there 
will be no occasion to bring before the 
Court the kind of grievance which is 
now made in regard to the circum- 
stances in which the proclamation otf 
emergency was issued on June 25. 1975. 
Section 48 of the Constitution (Forty- 
second Amendment) Act, 1976, which 
came into force on January 3, 1977, has 
inserted clauses (2) to (8) in Article 352 
which afford adequate insurance against 
the misuse of power to issue a proclama- 
tion of emergency. By the newly added 
clause (8), the President cannot issue a 
proclamation under clause (1) unless the 
decision of the Union Cabinet of Minis- 
ers that such a proclamation may be issu- 
ed has been communicated to him in 
writing. Under clause (4), every procla- 
mation issued under Article 852 has to 
be laid before each House of Par- 
liament, and it ceases to operate at the 
expiration of one month, unless before 
the expiration of that period, it has been 
approved by a resolution of both the 
Houses of Parliament. Caluse (4) pro- 
vides that the proclamation so approved 
shall, unless revoked, cease to operate on 
the expiration of a period of six months 
from the date of the passing of the second 
of the resolutions approving the procla- 
mation, 


61. The question as to whether the 
issuance of a proclamation of emergency 
is justiciable raises issues which are not 
easy to answer, In any event, that ques- 
tion can more appropriately and squarely 
be dealt with when it arises directly and 
not incidentally as here. In so far as the 
proclamation of December 8, 1971 is con- 
cerned, it is not disputed, and indeed it 
cannot be disputed, that there was mani- 
fest justification for that course of action. 
The danger to the security of the country 
was clear and present. Therefore, the 
attempt of the petitioners has been to as- 
sail the continuance of the state of emerg- 
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ency under that Pro ani From the 
various dates and events mentioned and 
furnished to us, it may be possible for a 
layman to conclude that there was no 
reason to continue the state of emergency 
at least after the formality of exchanging 
the prisoners of war was completed. But 
we are doubtful whether, on the material 
furnished to us, it is safe to conclude by 
way of a judicial verdict that the con- 
tinuance of the emergency after a certain 
date became unjustified and unlawful 
‘That inference is somewhat non-judicious 
to draw. Newspapers and public men are 
entitled to prepare public opinion on the 
need to revoke a proclamation of emerg- 
ency. They have diverse sources for 
gathering information which they may 
not disclose and they are neither bound 
by rules of evidence nor to observe the 
cena rule of judicial business that 
facts on which a conclusion is to be based 
have to be established by a_ preponder- 
ance of probabilities. But Courts have 
severe constraints which deter them from 
undertaking a task which cannot judicial- 
y be performed. It was suggested that 

e proclamation of June 25, 1975 was 
actuated by mala fides: But there too, evi- 
dence placed before us of mala fides is 
- neither clear nor cogent. 


62. Thus, in the first place, we are 
not disposed to decide the question as to 
whether the issuance of a proclamation 
of emergency raises a justiciable issue. 
Secondly, assuming it does, it is not possi- 
ble in the present state of record to ans- 
wer that issue one way or the other. And, 
lastly, whether there was justification for 
continuing the state of emergency after 
the cessation of hostilities with Pakistan 
is a matter on which we find ourselves 
ill-equipped to pronounce. 

63. Coming to the two' Acts of 1976 
by which the life of the Lok Sabha was 
extended, Section 2 of the first of these 
Acts, Act 30 of 1976, which was passed 
on February 16, 1976, provided that the 
period of five years in relation to the 
then House of the People shall be ex- 
tended for a period of one year “while 
the Proclamation of Emergency issued on 
the 3rd day of December, 1971 and on 
the 25th day of June, 1975, are both in 
operation”. The second Act of Extension 
continues to contain the same provision. 
It is contended by the petitioners that the 

roclamation of December 3, 1971 should 
have been revoked long before February 
16, 1976 and that the proclamation of 
June 25, 1975 was wholly uncalled for 
and was mala fide. Since the pre-condition 
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on which the life of the Parliament was 
extended is not satisfied, the Act, it is 
contended, is ineffective to extend the life 
of the Parliament. We find it difficult to 
accept this contention. Both the poel 
mations of emergency were in fact in 
operation on February 16, 1976 when the 
first Act was passed as also on November 
24, 1976 when the second Act 109 of 
1976, was passed. It is not possible for us 
to accept the submission of the petitioners 
that for the various reasons assigned by 
them, the first proclamation must be 
deemed not to be in existence and that 
the second proclamation must be held to 
have been issued mala fide and therefore 
non est. The evidence produced before 
us is insufficient for recording a decision 


on either of these matters. It must follow] 


that the two Acts by which the duration 


and lawful. The 40th and the 42nd Con- 
stitutional Amendments cannot, therefore, 


be struck down on the ground that they’ 


were passed by a Lok Sabha which was 
not lawfully in existence. 


64. These then are our reasons for 
the order which we passed on May 9, 
1980 to the following effect: 


“ 4 The Constitution (First Amend- 
ment) Act, 1951 which introduced Arti- 
cle 81A into the Constitution with retro- 
spective effect, and Section 8 of the Con- 
stitution (Fourth Amendment) Act. 1955 
which substituted a new clause (1), sub- 
clauses (a) to (e), for the original 
clause (1) with retrospective effect, do not 
damage any of the basic or essential fea- 
tures of the Constitution or its basic 
structure and are valid and constitutional, 
being within the constituent power of the 
Parliament. 


(2) Section 5 of the Constitution (First 
Amendment) Act 1951 introduced Arti- 
81B into the Constitution which reads 

us: 

SIB: x X X x x 


In Keshvananda Bharati (1978 Suppl 
SCR 1):(AIR 1973 SC 1461) decided on 
April 24, 1973 it was held by the majority 
that Parliament has no power to amend 
the Constitution so as to damage or de- 
stroy its basic or essential features or its 
basic structure. We hold that all amend- 
ments to the Constitution which were 
made before April 24, 1973 and by which 
the 9th Schedule to the Constitution was 
amended from time to time by the in- 
clusion of various Acts and Regulations 
therein, are valid and constitutional. 
Amendments to the Constitution made 


of the Lok Sabha was extended are validi 


7 
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on or after April 24, 1973 by which the 
9th Schedule io the Constitution was 
amended from time to time by the inclu- 
sion of various Acts and Regulation there- 
in, are open to challenge on the ground 
that they, or any one or more of them, 
are beyond the constituent power of the 
Parliament since they damage the basic 
or essential features of the Constitution 
or its basic structure. We do not 
pronounce upon the validity of such sub- 
sequent constitutional amendments except 
to say that if any Act or Regulation in- 
cluded in the 9th Schedule by a constitu- 
tional amendment made on or after April 
24, 1973 is saved by Article 81A, or b 
Article 31C as it stood prior to its amend- 
ment by the 42nd Amendment, the chal- 
lenge to the validity of the relevant Con- 
stitutional Amendment by which that Act 
or Regulation is put in the 9th Schedule, 
on the ground that the Amendment dam- 
ages or destroys a basic or essential fea- 
ture of the Constitution or its basic 
structure as reflected in Articles 14, 19 or 
81, will become otiose. 

(8) Article 81C of the Constitution, as 
it stood prior to its amendment by Sec- 
tion 4 of the Constitution (42nd Amend- 
ment) Act, 1976, is valid to the extent to 
which its constitutionality was upheld in 
Keshvananda Bharati. Article 31C, as it 
stood prior to the Constitution (42nd 
Amendment) Act does not damage any 
of the basic or essential features of the 
Constitution or its basic structure. 

(4) All the Writ Petitions and Review 
Petitions relating to the validity of the 
Maharashtra Agricultural Lands Ceiling 
Acts are dismissed with costs. The stay 
orders granted in these matters will stand 
vacated. We quantify the costs at Rs. five 
thousand which will be borne equally by 
the petitioners in Writ Petitions Nos. 656- 
660 of 1977; 512-588 of 1977; and 505 to 
511 of 1977. The costs will be payable to 
the Union of India and the State of 
Maharashtra in equal measure 

(5) Writ Petition No. 63 of 1977 (Babu- 
rao Samant v. Union India) will be set 
down for hearing.” 

BHAGWATI, J.:— 65. This Court 
made an Order on 9th May, 1980 dispos- 
ing of the writ petitions challenging the 
constitutional validity of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 27 of 1961 as amended from time to 
time by various subsequent Acts. i 
Order was in the following terms: 

.“(1) The Constitution (First Amend- 
ment) Act, 1951 which introduced Arti- 
cle 31A into the Constitution “ with re- 
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trospective effect, and Section 3 of the 
Constitution (err Amendment) Act, 
1955 which substituted a new clause (1), 
sub-clauses (a) to (e), for the original 
clause (1) with retrospective effect, do not 
damage any of the basic or essential fea- 
tures of the . Constitution or its basic 
structure and are valid and constitutional, 
being within the constituent power of the 
Parliament. 

(2) Section 5 of the Constitution (First 
Amendment) Act, 1951 introduced Arti- 
cle 31B into the Constitution which reads 
thus : 

“BIB: x x x x.x 
In Keshvananda Bharati (1978 Suppl 
SCR 1):(AIR 1973 SC 1461) decided on 
April 24, 1973 it was held by the majority 
that Parliament has no power to amend 
the Constitution so as to damage or de- 
stroy its basic or essential features or its 
basic structure. We hold that all amend- 
ments to the Constitution which were 
were made before April 24, 1978 and by 
which the 9th Schedule to the Constitu- 
tion was amended from time to time by 
the inclusion of various Acts and Regula- 
tions therein, are valid and constitutional. 
Amendments to the Constitution made on 
or after April 24, 1973 by which the 9th 
Schedule to the Constitution was amend- 
ed from time to time by the inclusion of 
various Acts and Regulations therein, are 
open to challenge on the ground that they, 
or any one or more of them, are beyond 
the constituent power of the Parliament 
since they damage the basic or essential 
features of the Constitution or its basic 
structure. We do not pronounce upon the 
validity of such subsequent constitutional 
amendments el to say that if any Act 
or Regulation included in the 9th Sche- 
dule by a constitutional amendment made 
on or after April 24, 1973 is saved by 
Article 81A, or by Article 31C as it stood 
prior to its amendment by the 42nd 
Amendment, the challenge to the validi 
of the relevant Constitutional Amend- 
ment by which that Act or o Soe is 
put in the 9th Schedule, on the ground 
that the Amendment damages or destroys 
a basic or essential feature of the Consti- 
tution or its basic structure as reflected in 
Articles 14, 19 or 31, will become otiose. 

(8) Article 31C of the Constitution, as 
it stood pr to its amendment by Sec- 
tion 4 of the Constitution (42nd Amend- 
ment) Act, 1976, is valid to the extent to 
which its constitutionality was upheld in 
Keshavananda Bharati. Article 81C, as it 
stood prior to the Constitution (42nd 
Amendment) Act does not damage any of 
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the basic or essential features of the Con- 
stitution or its basic structure, 

(4) All the writ petitions and Review 
Petitions relating to the validity of the 
Maharashtra Agricultural Lands Ceiling 
Acts are dismissed with costs, The stay 
orders granted in these matters will stand 
vacated, We quantify the costs at Rs. five 
thousand which will be borne equally by 
the petitioners in Writ Petitions Nos. 656- 
660 of 1977; 512-533 of 1977; and 505 to 
511 of 1977. The costs will be payable to 
the Union of India and the State of Maha- 
rashtra in equal measure. 

(5) Writ Petn. No. 63 of 1977 (Baburao 
Sawant v. Union of India) will be set down 
for hearing.” 

No reasons were given in support 
of this Order but it was stated that 
reasons would be given later. While 
delivering my dissenting judgment in 
Minerva Mills Ltd. v. Union of India 
(1980) 3 SCC 625 : (AIR 1980 SC 1789) on 
8lst July, 1980, I gave my reasons for 
subscribing to this Order. It is therefore 
not necess to reiterate those reasons 
over again but they may be treated as 
forming part of this judgment and a copy 
of my judgment in Minerva Mills case 
may be attached as an annexure to this 
judgment.* I may point out that pages 
l to 6 and pages 17 to 96 of the 
judgment in Minerva Mills case set out 
the reasons for the making of the Order 
dated 9th May, 1980 and I re-affirm those 
reasons. 

66. I have had the advantage of read- 
ing the judgment just delivered by the 
learned Chief Justice, but I find myself 
unable to agree with him that “it is some- 
what difficult to apply the doctrine of 
stare decisis for upholding Article 31A 
and that it would not be proper 
to invoke the doctrine of stare decisis for 
upholding the validity of that Article.” I 
have given reasons in my judgment for 
applying the doctrine of stare decisis for 
sustaining the constitutional validity of 
Article 31A, but apart from the reasons 
given by me in support of my view, I find 
that in Ambika Prasad Mishra v. State of 
U. P. (1980) 3 SCC 719: (AIR 1980 SC 
1762) the same Bench which is deciding 
the. present writ petitions has upheld the 
constitutional validity of Article 81A by 
applying the doctrine of stare decisis. 
Krishna Iyer. J. speaking on behalf of a 
unanimous court said in that case: 

“It is significant that even apart from 
the many decisions upholding Article 81A, 


*(See AIR 1980 SC 1789 (Pages 82 and 86 
to 108) 
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Golak Nath case decided by a Bench of 
11 Judges, while holding that the Consti- 
tution Wisst Amendment) Act exceeded 
the constituent power still categorically 
declared that the said amendment and a 
few other like amendments would be held 
good based on the doctrine of prospec- 
tive overruling. The result, for our pur- 
ose, is that even Golak Nath case has 
eld Article 31A valid. The note struck 
by later cases reversing Golak Nath does 
not militate against the vires of Arti- 
cle 314. Suffice it to say that in the 
Kesavananda Bharati case (AIR 1978 SC 
1461) Article 31A was challenged as be- 
yond the amendatory power of Parliament 
and, therefore, invalid. But after listen- 
ing to the Marathon erudition from emi- 
nent counsel, a 18 Judge Bench of this 
Court upheld the vires of Article 31-A in 
unequivocal terms. That decision binds. 
on the simple score of stare decisis and 
the constitutional ground of Arti- 
cle 141. Every new discovery or argu- 
mentative novelty cannot undo or compel 
reconsideration of a binding precedent. 
In this view, other submissions sparkling 
with creative ingenuity and presented 
with high-pressure advocacy, cannot per- 
suade us to reopen what was laid down 
for the guidance of the nation as a solemn 
proposition by the epic Fundamental 
Rights case.” 
(Emphasis supplied.) 


These observations show beyond doubt 
that this very Bench held Article 81-A to 
be constitutionally valid “on the simple 
score of stare decisis.” Jt is true that 
Krishna Iyer, J. stated in the beginning of 
his judgment in Ambika Prasad Mishra’s 
case : 


“In this judgment, we side-step the 
bigger issue of the vires of the constitu- 
tional amendments in Articles 31-A, 31-B 
and 81-C as they are dealt with in other 
cases disposed of recently.” 
This statement was made presumably be- 
cause the learned Judge must have 
thought at the time when he prepared his 
judgment in this case that the judgment 
in the present writ petitions would be 

iven before his judgment came to be 

elivered and on this assumption, the 
learned Judge did not consider it neces- 
sary to discuss the entire range of argu- 
ments relating to the constitutional vali- 
dity of Articles 31-A, 31-B and 31-C, But 
so far as Article 31A was concerned, the 
learned Judge did proceed to hold that 
Article 31A was constitutionally valid “on 
the simple: score. of stare decisis” and the 


other four learned Judges. subscribed to- 
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this view. It is also. true that- Krishna 
Iyer, J. did mot rest his judgment entirely 
on the protective armour of Article 381A 
and pointed out that “independently of 
Article 31-A, the impugned legislation 
can withstand constitutional invasic 1” 
and sustained the validity of the impug: | 
legislation on merits, but even so he did 
hold that Article 31-A was constitutionally 
valid on the principle of stare decisis and 
observed that “the comprehensive voca- 
bulary of that purposeful provision ob- 
viously catches within its protective net 
the present Act, and broadly speaking, 
the undisputed effect of that Article is 
sufficient to immunise the Act against in- 
validation to the extent stated therein.” 
I cannot, therefore. despite the high re- 
gard and great respect which I have for 
the learned Chief Justice, agree with him 
that the doctrine of stare decisis cannot 
be invoked for upholding the validity of 
Article 81-A, since that would be in 
direct contradiction of what has been 
held by this very Bench in Ambika Prasad 
Mishra v. State of U. P. (supra). 


KRISHNA IYER, J. 67. While I agree 
with the learned Chief Justice, I must 
state that certain observations regarding 
Arts, 31-A, 31-B and 81-C are wider than 
necessary and I do not go that far despite 
the decision in Minerva Mills case, (1980) 
3 SCC 625:(AIR 1980 SC 1789). I also 
wish to add a rider regarding the broader 
observations dealing with the application 
of stare decisis in sustaining Art. 31-A. I 
have expressly upheld Art. 31-A by re- 
liance on stare decisis and caanot prac- 
tise a volte face without convincing 
juristic basis to convert me to a contrary 
position, I know that Justice Holmes has 
said: “Don’t be “consistent,” but be simply 
true.” I also remind myself of the pro- 
found reflection of Ralph Waldo Emer- 


son: 


A foolish consistency is the hobgoblin 
of little minds adored by little statesmen 
and philosophers and divines. With con- 
sistency a great soul has simply nothing 
to do. He may as well concern himself 
with his shadow on the wall. Speak what 
you think now in hard words and tomor- 
row speak what tomorrow thinks in hard 
words again, though it contradict every 
thing you said today. — “Ah, so you shall 
be sure to be misunderstood.” Is it so 
bad then to be misunderstood? Pythagoras 


was misunderstood, and Socrates, 
and Jesus and Luther, and Co- 
pernicus, and Galileo, and New- 
ton, and every pure and wise; 
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spirit that ever took fiesh. To be great is 
to be misuaderstood. 


68. And yet, I hold to what I have 
earlier stated in Ambika Prasad Misra 
(1980) 3 SCC 719: (AIR 1980 SC 1762). 
What the learned Chief Justice has in 
mind, if, with respect, J may venture to 
speak, is that in constitutional issues over- 
stress on precedents is inept because we 
cannot be governed by voices from the 
grave and it is proper that we are ulti- 
mately right rather than be consistently 
wrong. Even so, great respect and bind- 
ing value are the normal claim of rulings 
until reversed by larger benches. That is 
the minimum price we pay for adoption 
of the jurisprudence of binding prece- 
dents. I leave it at that because the learn- 
ed Chief Justice has held the impugned 
Act good in its own right. Enough unto 
the day is the evil thereof. 


Order accordingly. 


AIR 1981 SUPREME COURT 297 
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(From: Bombay) 

A. C. GUPTA AND 
E. S. VENKATARAMIAH, Jj. 


Criminal Appeal No, 203 of 1975, 
28-8-1980, 


Shaikh Noor Mohamad Shaikh Fazal, 
Appellant v. The State of Maharashtra, 


Penal Code (45 of 1860), Ss. 30, 465, 
467, 471 — Valuable security — Meaning 
of — Certificates which accused was 
found to have forged to get admission in 
a College could not be described as valu- 
able security — Conviction under Sec- 
tion 471 read with S. 467 altered to one 
under S. 471 read with S. 465. (Para 1) 


GUPTA, J.:— The appellant was con- 
victed of offences under Sections 417, 420 
read with Section 511 and Section 471 
read with Section 467 of the Indian Penal 
Code and sentenced to various terms of 
imprisonment and fine for those offences. 
Having heard counsel for both sides we 
do not find any reason to disturb the 
order of conviction in respect of offences 
under Sections 417 and 420 read with 


D/- 


Section 511 but as regards the offence 
under S. 471 read with Section 467, 
IX/IX/E680/80/DHZ ` 
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LP,C, we do not think that the two certi- 
ficates the appellant has been found to 
have forged to get admission in the Arts 
and Commerce College affiliated to Poona 
University could be described as “valu- 
able security” as the expression is defin- 
ed in Section 30 of the Indian Penal 
Code. We, therefore, alter the conviction 
under the aforesaid sections to one under 
Section 471 read with Section 465 of the 
Indian Penal Code. However, having re- 
gard to the facts and circumstances of the 
case we set aside the sentences passed 
against the appellant and remit the mat- 
ter to the trial court to consider, as pro- 
vided in Section 6 of the Probation of 
Offenders Act, 1958, whether the appel- 
lant should be given the benefit of Sec- 
tion 4 of the said Act. If the trial Court 
does not find it expedient to release the 
appellant on probation of good conduct 
under Section 4 of that Act, it should 
then pass proper sentences on the appel- 
lant for the offences of which the appel- 
lant has been found guilty. The fine im- 
posed on the appellant, if paid, shall be 
refunded, The appeal is disposed of as 
above, 


Order accordingly, 


` enen 
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V. R. KRISHNA IYER, R. S. PATHAK, 
AND O. CHINNAPPA REDDY, JJ. 


Writ Petns. (Civil) Nos, 1041-44 of 1979, 
D/- 14-11-1980. 


Akbil Bharatiya Soshit Karamchari 
Sangh (Railway) represented by its As- 
sistant General Secretary on behalf of 
the Asson. etc., Petitioners v. Union of 
India and others, Respondents, 


(A) Constitution of India, Art. 32 — 
Who can apply — Akhil Bharatiya Soshit 
Karmachari Sangh (Railway) though a 
non-recognised Association can maintain 
writ petition, (Para 63) 


(E) Constitution of India, Arts. 14, 16, 
46, 335 — Ten Circulars issued by the 
Railway Board favouring S. C. and S. T. 
promotions ete. in railway services — 
Validity — Are valid, 


KX/KX/G195/80/DHZ 
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A.LR. 


Per Krishna Iyer, and Chinnappa 


Reddy, JJ. 


The State may classify, based upon 
substantial differentia, groups or classes 
and this process does not necessarily spell 
violation of Arts. 14 to 16. The funda- 
mental right of equality of opportunity 
has to be read as justifying the categori- 
sation of SC & STs separately for tha 
purpose of “adequate representation” in 
the services under the State, The object 
is constitutionally sanctioned in terms, as 
Arts. 16 (4) and 46 specificate. The classi- 
fication is just and reasonable. The Court 
may, however, have to test whether the 
means used to reach the end are reason= 
able and do not outrun the purposes of 
the classification. Of course, apart from 
Article 16 (1), Art..16 (2) expressly for- 
bids discrimination 
caste. Even assuming that SCs & STs are 
castes, classification, if permitted, will 
validate the differential rules for promo- 
tion. Moreover, Art. 16 (4) is an excep- 
tion to Art. 16 (2) also. 


Annexure F, one of the circulars issu- 
ed by the Railway Board, relates only to 
selection posts and has been expressly 
upheld in (1962) 2 SCR 586. The quantum 
of reservation is not excessive; the field 
of eligibility is not too unreasonable, the 
operation of the reservation is limited to 
selection posts and no relaxation of quali- 
fication. is written into the circular ex- 
cept that candidates of the SC & ST com- 
munities "should be judged in a sympa- 
thetic manner”, Moreover, administrativa 
efficiency is secure because there is a 
direction “to give such staff additional 
training and coaching, to bring them up 
to the standard of others’. 

The prescribed minimum qualifications 
and standards of fitness are continued 
even for SC & STs under Annexure H. 

Annexure I is also unexceptionable 
since all that it does is to re-adjust the 
proportion of reservation in conformity 
with the latest Census. Posts for which 
recruitment, realistically speaking, takes 
place on a regional basis are subjected to 
reservation taking into account the 
percentage of SC/ST population in the 
concerned State, This is also reasonable, 
Likewise, the carry forward rule being 
raised from 2 years to 3 years also can- 
not be struck down. The carry forward 
rule by being increased to 3 years is not 
going to confer a monopoly upon the 
SC & ST candidates and deprive others 
of their opportunity for appointment, 
Going by the actuals no serious infracx 


on the ground of 


4 
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tion of any individual’s fundamental right 
under Art. 16 (1) takes place and no 
monopoly is conceivably conferred on SC 
& ST candidates, they are not available 
in sufficient numbers to reach anywhere 
near the percentage reserved. Unlimited 
reservation of appointments may be im- 
permissible because it renders Art. 16 (1) 
nugatory, At the same time, Art. 16 (4), 
calculated to promote social justice and 
expressive of the deep concern of the 
Constitution for the limping bracket of 
Indians, must be given full play. The 
problem of giving adequate representa- 
tion to backward classes under Art. 16 (4) 
is a matter for the Government to con- 
sider, bearing in mind the need for a 
reasonable balance between the rival 
claims, Subject to the rider or condition 
that the ‘carry forward’ rule shall not 
result, in any given year, in the selection 
or appointments of SC & ST candidates 
considerably in excess of 50% An- 
nexure I must be upheld, 


As between selection and non-selection 
posts the role of merit is functionally 
more relevant in the former than in the 
latter, And as in (1962) 2 SCR 586, reser- 
vation has been held valid in the case of 
selection posts, such reservation in non- 
selection posts is an a fortiori case, If, in 
selecting top officers you may reserve 
posts for SC/ST with lesser merit, you 
cannot rationally argue that for the posts 
of peons or lower division clerks reser- 
vation will spell calamity. The part that 
efficiency plays is far more in the case of 
higher posts than in the appointments to 
the lower posts. Hence Annexure K is be- 
yond reproach. At the ‘higher levels the 
harijan/girijan appointees are a micro- 
scopic percentage and even in the case of 
Classes III and II posts they are negligi- 
ble. The preponderant majority coming 
from the unreserved communities are 
presumably efficient and the dilution of 
efficiency caused by the minimal induc- 
tion of a small percentage of ‘reserved’ 
candidates cannot affect the over-all ad- 
ministrative efficiency significantly. More- 
over, care has been taken to give in ser- 
vice training and coaching to correct the 
deficiency. AIR 1962 SC 36 and AIR 1976 
SC 490, Rel. on. (Paras 74, 77, 78, 

84, 85, 87, 88, 89, 92, 94, 136). 


Per Pathak, J.— 
The paramount need is to maintain the 


efficiency of administration. That is 
dictated by the common good. It em- 
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braces the need of all, the national good, 
and not of a mere section of the people. 
To its primacy all else is subordinate. 
Therefore, whatever is done in consider- 
ing the claims of the Scheduled Castes 
and Scheduled Tribes must be consistent 
with that supreme need, the maintenance 
of efficiency of administration, Art. 335 
does not contain a positive principle, the 
advancement of Scheduled Castes and 
Scheduled Tribes, and a negative princi- 
ple, the maintenance of efficiency of ad- 
ministration. A quota of the posts may 
be reserved in favour of a backward 
class of citizens, but the interests of an 
efficient administration require that at 
least half the total number of posts be 
kept open to attract the best of the 
nation’s talent and not more than half be 
made the sum of reserved quotas. If it 
was otherwise, an excess of reserved 
quotas would convert the State:service 
into a collective membership predominant- 
ly of backward classes. This will be in- 
consistent with the all-important goa) of 
maintaining the efficiency of administra- 
tion. Apart from the impact that an ex- 
cessive reservation in a particular year is 
bound to have on the general community 
of citizens, there is the further far-reach- 
ing significance this assumes in the con- 
text of Article 335. The maintenance of 
efficiency of administration is bound to 
be adversely affected if general candi- 
dates of high merit are correspondingly 
excluded from recruitment because the 
large bulk of the vacancies, numbering 
anything over 50%, is allotted to the re- 
served quota. A maximum of 50% for re- 
served quotas in their totality is a rule 
which appears fair and reasonable, just 
and equitable, and violation of which 
would contravene Art. 335. 


It is doubtful whether the petitioners’ 
challenge to the “carry forward” rule 
can avoid what has been said in N. M. 
Thomas (1976 (1) SCR 906) and, there~ 
fore, a conclusion in their favour does 
not seem possible in this case. 

(Paras 109, 110, 112, 113-114) 
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-KRISHNA IYER, J. :— 
The Root Thought 


The abolition of slavery has gone on 
for a long time. Rome abolished slavery, 
America abolished it, and we did, but 
only the words were abolished, not the 
thing. (Leo N. Tolstoy) 


2. This agonising gap between 
hortative hopes and human dupes vis-a- 
vis that serf-like sector of Indian society, 
strangely described as Scheduled Castes 
and Scheduled Tribes (SCs and STs, for 
short), and the administrative exercises 
to bridge this big hiatus by processes like 
reservations and other concessions in the 
field of public employment, is the broad 
issue that demands constitutional ex- 
amination in the Indian setting of com- 
petitive equality before the law and tear- 
ful inequality in life. A fasciculus of 
directions of the Railway Board has been 
attacked as ultra vires and the court has 
to pronounce on it, not philosophically 
but pragmatically. "The philosophers 
have only interpreted the world in vari- 
ous ways; the point is to change it” 
(Theses on Feuerbach (1888) xi.)— This 
was the founding fathers’ fighting faith 
and serves as perspective-setter for the 
judicial censor. 


The Backdrop 


3. The social backdrop to the forensic 
problem raised in this litigation is best 
projected by lines of poetry quoted in 
Nehru’s Autobiography: (Allied Publi- 
shers Pvt, Ltd, 1962 Edn. p. 439)— 

Bowed by the weight of centuries he 
leans 

Upon his hoe and gazes on the ground, 
The emptiness of ages on his face, 


And on his back the burden of the 
world. i 
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4. The dynamics and dialectics of 
social justice vis-a-vis the special provi- 
sions of the Constitution calculated to ac- 
celerate the prospects of employment of 
the harijans and the girijans in the civil 
services with particular emphasis on pro- 
motions of these categories in the Indian 
Railways — that, in all these cases, is 
the cynosure of judicial scrutiny, from the 
angle of constitutionality in the context 
of the guarantee of caste-free equality te 
every person. 


Petitioners’ Challenge 


5. The gravamen of the constitutional 
accusation levelled in this bunch of quasi- 
class actions under Art. 32 of the Consti- 
tution and argued by a battery of coun- 
sel led by Shri Shanti Bhushan, with heat 
and light, passion and reason, is the heart- 
less discrimination shown against vast 
numbers of members employed by the 
Railway Administration, through its 
policy directives, by bestowal of uncon- 
scionably ‘pampering’ concessions, at pro- 
motion levels, on these social brackets 
belonging to the historically suppressed 
SCs & STs, heedless of over-all admin- 
istrative efficiency in the Indian Railways 
and frustrating the promotional hopes of 
the larger human segments of economi- 
cally down-trodden senior members. The 
fall-out of this ‘benign discrimination’ of 
helping out the weakest sections has been 
to blow up, out of all proportion to the 
social realities, the ‘backwardness’ syn- 
drome so as to embrace many politically 
powerful castes disguised as Backward 
Classes. This constitutional amulet, rooted 
largely in caste, the petitioners lament, 
has been misused and applied in educa- 
tional and employment fields on an 
escalating scale. The perverted result is 
that a caste-riven nation is a spectre that 
haunts the land, pushing back the patrio- 
tic prospect of a homogenised Indian 
Society of casteless equality and project- 
ing instead the divisive alternative of a 
heterogenous caste map of Bharat. The 
fundamental failure of this sterile scheme 
of reservation-wise circumvention of the 
fundamental right to equality ideologi- 
cally and pragmatically speaking, has de- 
pended the pathological condition of com- 
munalism besetting the Indian polity and 
split the have-nots into snarling camps 
—- a consummation disastrously contrary 
to the constitutional design of abolition 
of socio-economic inequality through ac- 
tivist strategem of equalisation geared to 
actual attainment of integrated equality. 


1881 


6. Logically, the argument leads to 
the formulation that each caste and com- 
munity is bargaining politically for 
bigger bites of the educational-and-em- 
ployment cake so much so merit becomes 
irrelevant or takes a back seat and ‘back- 
ward’ birth brings a boon. The constitu- 
tional stultification of an integrated India 
through misuse of ‘reservation’ power 
provided for in Arts. 15 and 16 meant for 
the direct ‘dalits’, the pollution, by the 
political Executive, of our founding 
creed of an egalitarian order by playing 
casteification politics and the morbid dil- 
ution of ‘backwardness’ marring the 
dream of a secular republic by the night- 
mare of a feudal vivisection of the peo- 
ple — if this picture drawn by some coun- 
sel be true, even in part the basic task of 
transforming the economic order through 
social justice will be baulked through de- 
structive communal disputes among the 
masses, Maybe, this may weaken the so- 
cial revolution, leave an indelible stain 
and incurable wound on the body politie 
and justify the censure by history of the 
engineers of our political power and 
electoral processes, Hearing the argu- 
ments of the petitioners one wonders, “Is 
caste the largest political party?” Has 
protective discrimination, so necessary in 
an insufferably unequal society, created a 
Frankenstein’s monster? 

7. Have we no dynamic measures to 
drown social, economic and educational 
backwardness of whole masses except the 
traditional self-perpetuating quasi-apar- 
theidisation called ‘reservation’? Surely, 
our democratic, secular socialist republic 
is no wan moon but a creative power 
rooted in equal manhood, an egalitarian 
reservoir of vast human potential, a de~- 
mographic distribution of talent be- 
numbed by brahman centuries of social 
injustice but now seeking human expres- 
sion under a new dispensation where 
‘chill penury’ shall no longer ‘repress 
their noble rage’. 

8. Caste, undoubtedly, is a deep-seat- 
ed pathology to eradicate which the Con- 
stitution took care to forbid discrimina- 
tion based on caste, especially in the 
field of education and services under the 
State. The rulings of this court, inter- 
preting the relevant Articles, have ham- 
mered home the point that it is not con- 
stitutional to base identification of back- 
ward classes on caste alone qua caste. 
If a large number of castes masquerade 
as backward classes and perpetuate that 
division in educational campuses and 
public offices, the whole process of. a 
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caste-freé society will- be reversed. We 
are not directly concerned with back- 
ward classes as such, but with the pro- 
visions ameliorative of the Scheduled 
Castes and the Scheduled Tribes. Never- 
theless, we have to consider seriously 
the social consequences of our inter- 
pretation of Art. 16 in the light of the 
submission of counsel that a vested in- 
terest in the caste system is being creat- 
ed and perpetuated by over-indulgent 
concessions, even, at promotional levels, 
to the Scheduled Castes and the Sche- 
duled Tribes, which are only a species of 
castes, “Each according to his ability” 
is being substituted by “each according 
to his caste”, argue the writ petitioners 
and underscore the unrighteous march 
of the officials belonging to the SCs & 
STs over the humiliated heads of their 
senior and more meritorious brothers in 
service. The aftermath of the caste-bas- 
ed operation of promotional preferences 
is stated to be deterioration in the over- 
all efficiency and frustration in the ranks 
of members not fortunate enough to be 
born SCs & STs. Indeed, the ‘ineffici- 
ency’ bogie was so luridly presented that 
even the railway accidents and other 
operational calamities and managerial 
failures were attributed to the only vil- 
lain of the piece, viz., the policy of re- 
servation in promotions. A constitu- 
tionally progressive policy of advantage 
in educational and official career based 
upon economic rather than social back- 
wardness was commended before us by 
counsel as more in keeping with the anti- 
caste, pro-egalitarian tryst with our con- 
stitutional destiny. And, Shri Shanti 
Bhushan, at one stage, helped the court 
realise the consequences of its verdict if 
it upheld the pampering package of pro- 
motional preferences by warning us of 
running battles in the streets, a sort of 
easte-war, against birth-based ‘privi- 
leges’ for the harijan-girijan millions. 


Our Approach 


§. Of course, judicial independence 
has one dimension, not fully realised by 
some friends of freedom. Threats of 
mob hysteria shall not deflect the court 
from its true accountability to the Con- 
stitution, its spirit and text belighted by 
all the sanctioned materials. The other 
invisible sacrifice of judicial independ- 
ence relevant to this case is the unwit- 
ting surrender to “the spirit of the group 
in which the accidents of birth or educa- 
tion or occupation or fellowship have 
given us (judges) a place. No effort or 
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revolution of the mind will overthrow 
utterly and at all times the empire of 
these subconscious loyalties.” Benjamin 
N. Cardozo, The Nature of the Judicial 
Process p. 175. We quote what the great 
Justice Cardozo has courageously con- 
fessed. Ibid Pp. 167, 169, 173-74. 


I have spoken of the forces of which 
judges avowedly avail to shape the form 
and content of their judgments. Even 
these forces are seldom fully in cons- 
ciousness, They lie so near the surface, 
however, that their existence and influ- 
ence are not likely to be disclaimed. But 
the subject is not exhausted with the 
recognition of their power. Deep below 
consciousness are other forces, the likes 
and the dislikes, the predilections and 
the prejudices, the complex of instincts 
and emotions and habits and convictions, 
which make the man whether he be 
litigant or judge......... The great tides 
and currents which engulf the rest of 
men do not turn aside in their course 
and pass the judges by............ We shall 
never be able to flatter ourselves, in any 
system of judicial interpretation, that 
we have eliminated altogether the per- 
‘sonal measure of the interpreter, In the 
moral sciences, there is no method or 
procedure which entirely supplants that 
subjective reason. We may figure the 
task, of the judge, if we please, 
task of a translator, the reading of signs 
and symbols given from without. None- 
theless, we will not set men to such a 
task, unless they have absorbed the spirit, 
and have filled themselves with a love, 
of the language they must read. 

The British echo of this judicial weak- 
ness is heard in Prof. Griffith’s words: 
The Politics of the Judiciary, p. 193. 

` 


These judges have by their education 
and training and the pursuit of their pro- 
fession as barristers, acquired a striking- 
ly homogenous collection of attitudes, 
beliefs and principles, which to them re- 
presents the public interest. 


10. The emphasis on the subtle in- 
vasions from within upon functional au- 
tonomy and forensic objectivity men- 
tioned by Cardozo will be evident when 
we turn to the pathetic saga of the de- 
pressed classes, even to-day, painted by 
the other side. The learned Attorney 
General, less militant but not less firm 
in his submissions, called all this a cari- 
cature of the poignant facts of life and 
galled upon us to assess the facts with 
cold objectivity and warm humanity 
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casting aside possible sympathies sug- 
gested by Justice Cardozo and Prof 
Griffith, 


11. We, as judges dealing with a so- 
cially charged issue of constitutional 
Jaw, must never forget that the Indian 
Constitution is a National Charter preg- 
nant with social revolution, not a Legal 
Parchment barren of militant values to 
usher in a democratic, secular, socialist 
society. which belongs equally to the 
masses including the harijan girijan mil- 
lions hungering for a humane deal after 
feudal-colonial history’s long night. 


12, Granville Austin. The - Indian 
Constitution — Cornerstone of a Nation, 
Granville Austin quotes profusely from 
the Constituent Assembly proceedings to 
prove the goal of the Indian Constitution 
to be social revolution. Radhakrishnan, 
representing the broad consensus, said 
that. (Ibid p. 27). 


India must have a ‘socio-economic re- 
volution’ designed not only to bring 
about the real satisfaction of the funda- 
mental needs of the common man, but 
to go much deeper and bring about ‘a 
fundamental change in the structure of 
Indian society’. 

The Cultural Core of the 
Protection : 


13. Let us get some glimpses of his- 
tory to get a hang `of the problem. ‘In 
thy book record their groans’ may be the 
right quote to begin with We cannot 
blink at the agony of the depressed clas- 
ses over the centuries condemned by all 
social reformers as rank irreligion and 
social injustice. Swami Vivekananda, 
for instance, stung by glaring social in- 
justice, argued: Socio-Political Views 
of Vivekananda by Binoy K. Roy pp. 9, 
11, 26, 30-31 and 34. 

The same power is in every man, 
the one manifesting more, the other less. 
Where is the claim to privilege? All 
knowledge is in every soul, even in the 
most ignorant, he has not manifested it, 
but, perhaps he has not had the oppor- 
tunity, the environments were not, 
perhaps, suitable to him. When he gets 
the opportunity he will manifest it. The 
idea that one man is born superior to 
another has no meaning in Vedanta: that 
between two nations one is superior and 
the other inferior has no meaning what- 


Constitutional 


Men will be born differentiated; some 
will have more power than others. We 
cannot stop that............ but that on ac- 


ip is 





1981 A. B. S. K. Sangh (Rly.) 


count of this power to acquire wealth 
they should tyrannise and ride rough- 
shod over those, who cannot acquire so 
much wealth, is not a part of the law, 
and the fight has been against that. The 
enjoyment of advantage over another is 
privilege, and throughout ages the aim 
ef morality has been its destruction...... 


Our aristocratic ancestors went on 
treading the common masses of our coun- 
try under foot till they became helpless, 
till under this torment the poor, poor 
people nearly forgot that they were 
human beings. They have been compel- 
led to be merely hewers of wood and 
drawers of water for centuries, so much 
so that they are made to believe that 
they are born as slaves, born as hewers 
of wood and drawers of water. With all 


` our boasted education of modern times, if 


anybody says a kind word for them, I 
often find our men shrink at once from 
the duty of lifting them up, these poor 
downtrodden people. Not only so, but 
{ also find that all sorts of most demonia- 
cal and brutal arguments, culled from 
the crude ideas of hereditary transmis- 
sion, and other such gibberish from the 
western world are brought forward in 
order to brutalise and tyrannise over the 


-poor, all the more....:.... 


Aye, Brahmins, if the Brahmin has 


. more aptitude for learning on the ground 


of heredity than the Pariah, spend no 
more money on the Brahmin’s education, 
but spend all on the Pariah. Give to the 
weak, for there all the gift is needed. 
Our poor people, these down-trodden 
masses of India, therefore, require to 
hear and to know what they really are. 
Aye, let every man and woman and 
child, without respect of caste or birth, 
weakness and strength, hear and learn 
that behind the strong and the weak, be- 
hind the high and the low, behind every- 
one, there is that Infinite Soul, assuring 
that infinite possibility and the infinite 
capacity of all to become great and good. 
Let us proclaim to every soul — ‘Arise, 
awake and stop not till the goal is 
reached’ Arise, awake! Awake from the 
hypnotism of weakness. None is really 
weak; the soul is infinite, omnipotent 
and omniscient. Stand up, assert your- 
self, proclaim the God within you, do 
not deny Him! Too much of inactivity, 
too much of weakness, too much of hyp- 
notism has been and is upon our race...... 
Power will come, glory will come, good- 
ness will come, purity will come, and 
everything that is excellent will come, 
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when this sleeping soul is roused to self- 
conscious activity......... 


Our proletariat are doing their duty 
keercenei is there no heroism in it? Many 
turn out to be heroes, when they have 
some great task to perform. Even a 
coward easily gives up his life, and the 
most selfish man behaves disinterestedly 
when there is a multitude to cheer them 
on but blessed indeed is he who mani- 
fests the same unselfishness and devotion 
to duty in the smallest of acts, unnoticed 
by all — and it is you who are actually 
doing this, ye ever-trampled labouring 
classes of India! I bow to you. 


There was the Everest presence of 
Mahatma Gandhi, the Father of the 
Nation, who staked his life for the harijan 
cause. There was Baba Saheb Ambed- 
kar — a mahar by birth and fighter to 
his last breath against the himalayan in- 
justice to the harijan fellow millions 
stigmatised by their genetic handicap — 
who was the Chairman of the drafting 
committee of the Constituent Assembly. 
There was Nehru, one of the foremost 
architects of Free India, who stood four 
square between caste suppression by the 
upper castes and the socialist egalitaria- 
nism implicit in secular democracy. 

14. These forces nurtured the roots 
of our constitutional values among which 
must be found the fighting faith in a 
casteless society, not by obliterating the 
label but by advancement of the back- 
ward, particularly that pathetic segment 
described colourlessly as Scheduled Castes 
and Scheduled Tribes. To recognise 
these poignant realities of social history 
and so to interpret the Constitution as 
to fulfil itself, not eruditely to under- 
mine its substance through the tyranny 
of literality is the task of judicial pa- 
triotism so relevant in Third World con- 
ditions to make liberation a living fact. 

15. The learned Attorney General 
drew our attention to the yawning gap 
between the legitimate expectations of 
the socially depressed SC & ST and their 
utter under representation in the Public 
Services except in such mean jobs as of 
scavengers and sweepers where no other 
caste was forthcoming, Equality of op- 
portunity would be absent so long as 
equalisation strategy was not put into ac- 
tion, and the State, stage by stage and 
with great care and experimental eye, 
took steps to secure the ends of Arts, 16 
(1) and 16 (4), read in the light of the 
preambular promise of equality, frater- 
nity and dignity, the Part IV directive 
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of promotion’ of educational and econo- 
mic interests of the SC & ST and the spe- 
cial Chapter, especially Art. 336, de- 
voted to better representation of the SC 
& ST in the services and posts in connec- 
tion with the affairs of the Union and 
States. We could not apprehend the 
social dimension of the stark squalour 
of SC & ST by viewing Art. 16 (4) 
through a narrow legal aperture but 
only by an apercu of the broader de- 
mands of social democracy, without 
which the Republic would cease to be a 
reality to one-fifth of Indian humanity. 


16. The final address to the Constitu- 
ent Assembly by Dr. Ambedkar drives 
home this point, not to interpret but to 
illumine the scheme of the equality code 
and the casteless society plea: Keer, D, 
-— Ambedkar; Life and Mission, Popular 
Prakashan, Bombay, Second Edn, p. 412. 


The third thing we must do is not to 
be content with mere political democracy. 
We must make our political democracy a 
socia] democracy aswell. Political demo- 
cracy cannot last unless there lies at the 
base of it social democracy. What does 
social democracy mean? it means a way of 
life which recognises liberty, equality 
and fraternity as the principles of life. 
These principles of liberty, equality and 
fraternity are not to be treated as separate 
items in a trinity. They form a union of 
trinity in the sense that to divorce one 

. from the other is to defeat the very pur- 
pose of democracy. Liberty cannot be 
divorced from equality, equality cannot 
be divorced from liberty. Nor can 
liberty and equality be divorced from 
fraternity. Without fraternity, liberty 
and equality could not become a natural 
course of things. It would require a 
constable to enforce them. We must be- 
gin by acknowledging the fact that there 
is complete absence of two things in 
Indian society. One of these is equality. 
On the social plane, we have in India a 
society based on the principles of graded 
inequality which means elevation of 
some and degradation for others. On the 
economic plane, we have a society in 
which there are some who have immense 
wealth as against many who live in ab- 
ject poverty. On the 26th January, 1950, 
we are going to enter into a life of con- 
tradictions. In polities we will have 
equality and in social and economic life 
we will have inequality. In politics we 
will be recognizing the principle of 


one man one vote and one vote one value. | 


In our social and economic structure, con- 
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tinue to deny the principle of one man 
one value. How long shall we. continue 
to live this life of contradictions? How 
long shall we continue to deny equality 
in our social and economic life? If we 
continue to deny it ‘for long, we will do 
so only by putting our political democ- 
racy in peril. We must remove this con- 
tradiction at the earliest possible moment 
or else those who suffer from inequality 
will blow up the structure of political 
democracy which this Assembly has so 
laboriously built up. (emphasis added) 
Indeed, from another angle of vision 
Art. 16 (4) serves to correct a gross so- 
cial distortion and denial of human 
rights to whole groups ostracised by 
feudal history. A holistic concept of 
human rights includes among its com- 
ponents socio-economic rights for, with- 
out basic conditions of social justice, 
survival with human dignity is an impos- 
sibility. Thus, a great socio-economic 
plan to uplift the harijan-girijan groups 
is a must living equality, proclaimed by 
Arts. 14 to 16, to become an active re- 
ality. It must be stated that the peti- 
tioners did not contest the need for 
State action to raise the lot of these 
backward most social sectors but object- 
ed, its widespread erosion of the right to 
basic equality which belongs to the have- 
nots in the country. Where do we draw 
the line? 


17. These are the disturbing issues 
going to the root of progressive nationa- 
lism raised by the writ petitioners and 
turned against them by the State, but we 
are not inclined or entitled to venture 
into the political wisdom of governmen- 
tal policies vis a vis ‘backward’ commu- 
nity, calculus save where constitutiona- 
lity, falling within the judicial jurisdic- 
tion, confronts us. We must therefore 
confine the forensic focus to the specific 
issue of profound import projected by 
the aggrieved petitioners whose chief 
attack is against being passed over, seni- 
ority and superior merit notwithstanding, 
in favour of alleged neophites or 


nitwits merely because, by birth, 
the latter belong to the SC & 
ST species, trampling underfoot,’ in 


the process, the fundamental rights of 
equal opportunity entrenched in Arts. 14 
and 16 (1) of the Constitution, 


18. The dimensions of the problem, . 
the human numbers involved and the 
agitational potential said to be simmer- 
ing in the civil services were vividly’ 
by'-onée side. The. 
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tragic tale of die-hard decades of in- 
equality even after Freedom, the socio- 
economic ‘miles to go’ and the constitu- 
tional ‘promises to keep’ (over which 
judges will not legally sleep) before the 
dalit brethren may break their chains 
and become at least distant neighbours 
to the less socially handicapped sector, 
were highlighted pragmatically, sta- 
tistically, hierarchically, even desperately, 
by the proponents of the impugned cir- 
culars (Annexures F to O covered by 
Prayers I to X). These submissions 
serve as poignant background but the de- 
cisions on the vires of the Railway 
Board’s directives will depend on con- 
stitutional interpretation applied to 
Indian actualities, not to idealised ab- 
stractions or theoretical possibilities. 
True, the politicisation of casteism its 
infiltration into unsuspected human ter- 
ritories and the injection of caste-con- 
sciousness in schools and colleges via 
backward class reservation are a canker 
in the rose of secularism. More positive 
measures of levelling up by constructive 
Strategies may be the developmental 
need. But the judicial process, while 
considering constitutional questions, must 
keep politics and administrative alterna- 
tives as out of bounds except to the ex- 
tent economics, sociology and other dis- 
ciplines bear scientifically upon the pro- 
position demanding court pronounce- 
ment. Here the sole issue, spread out in- 
to the validity of the supposed sinful 
circulars (Annexures F to O covered by 
Prayers I to X) is whether Art. 16, in its 
sweep and savings, does permit State ac- 
tion in favour of socially and economi- 
cally backward classes, especially the 
constitutionally favoured category called 
the SC & ST, to the point of liberal con- 
cessions slurring over ‘age’, ‘merit’ and 
the like, not merely at the initial en- 
trance gate but even at the higher pro- 
motional decks. 

19. Whether alternative policies should 
have been chosen by Government or 
would have served better to remove the 
handicaps of the SC & STs, whether the 
advantages conferred on these classes 
are too generous and overly compas- 
sionate and whether the considerable 
numbers of the economically destitute 
receive the same sympathy as social 
have-nots categorised as SC & ST — 
these and other speculative maybes, are 
beyond the courts orbit save where Art. 
16 is hit by these omissions and commis- 
sions, Nor is it the court’s province to 
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question the conscionableness or pro- 
priety of constitutional provisions which 
display ultra concern for members of the 
SC & ST. The court functions under 
the Constitution, not over it, interprets 
the Constitution, not amends it, imple- 
ments its provisions, not dilutes it 
through personal philosophy projected as 
constitutional construction. Objective 
tuned to constitution wavelengths is our 
function and if — only if — constitu- 
tional guarantees have clearly, been vio- 
lated will the court declare as non est 
such governmental projects as go be- 
yond the mandates of Part III read in 
harmony with Part IV. If, on a reason- 
able construction, the Administration’s 
special provisions under Art. 16 (4) ex- 
ceed constitutional limits, it is the duty 
of the court to strike dead such proiect. 
Even so, while viewing the legal issues 
we must not forget what is elementary 
that law cannot go it alone but must 
function as a member of the sociological 
ensemble of disciplines. 


20. If one out of a few reasonably 
tenable constructions of the constitu- 
tional provisions vis a vis the impugned 
executive directives may sustain the 
latter, the court should and would re- 
frain from using the judicial guillotine. 
There is a comity of co-ordinate constitu- 
tional instrumentalities~geared to shared 
constitutional goals which persuades the 
judicature to sustain rather than slay, 
save where the breach is brazen, the 
transgression is plain or the effective co- 
existence of the fundamental right and 
the administrative scheme is illusory. 
This Court has, on former occasions, up- 
held executive and legislative action 
hovering “perilously near” but not 
plunging into unconstitutionality (see In 
re: Kerala Education Bill (1959 SCR 995 
at 1064): (AIR 1958 SC 956). It is a con- 
stant guideline which we must vigilant- 
ly remember, as we have stated earlier, 
that our Constitution is a dynamic docu- 
ment with destination social revolution. 
It is not anaemic nor neutral but vigor- 
ously purposeful and value-laden as 
the very descriptive adjectives of our 
Republic proclaim. Where ancient social 
injustice freezes the ‘genial current of the 
soul’ for whole human segments our 
Constitution is not non-aligned. Activist 
equalisation, as a realistic strategy of 
producing human equality, is not legal 
anathema for Arts. 14 and 16. To hold 
otherwise is constitutional obscurantism 
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and legal literalism, allergic to sociologi- 
cally intelligent interpretation, 

21, The Preamble which promises 
justice, liberty and equality of status and 
opportunity within the framework of 
Secular, Socialist Republic projects a 
holistic perspective, Art. 16 which gua- 
rantees equal opportunity for all citizens 
in matters of State Service inherently 
implies equalisation as a process towards 
equality but also hastens to harmonize 
the realistic need to jack up ‘depressed’ 
classes to overcome initial handicaps and 
join the national race towards progress 
on an equal footing and devotes Art. 16 
(4) for this specific purpose. In a given 
Situation of large social categories being 


submerged for long, the guarantee of. 


equality with the rest is myth, not re- 
ality, unless it is combined with affirma- 
tive State action for equalisation geared 
to promotion of eventual equality, Arti- 
cle 16 (4) is not a jarring note but auxi- 
liary to fair fulfilment of Art. 16 (1). 
The prescription of Art, 16 (1) needs, 
in the living conditions of India, the 
concrete sanction of Arf, 16 (4) so that 
those wallowing in the social quagmire 
are enabled to rise to levels of equality 
with the rest and march together with 
their brethren whom history had not so 
harshly hamstrung. To bury this truth 
is to sloganise Art, 16 (1) and sacrifice 
the facts of life. ~ 


22. This is not mere harmonious statu- 
tory constitution of Art. 16 (1) and (4) 
but insightful perception of our constitu- 
tional culture, reflecting the current of 
resurgent India bent on making, out of a 
sick and stratified society of inequality 
and poverty, a brave new Bharat. If 
freedom, fustice and equal opportunity 
to unfold one’s own personality belong 
alike to bhangi and brahmin, prince and 
pauper, if the panchama proletariate is 
to feel the social transformation Art, 16 
{4) promises. the State must apply equal- 
ising techniques which will enlarge 
their opportunities and thereby progres- 
sively diminish the need for props. The 
success of State action under Art. 16 (4) 
consists in the speed with which result- 
oriented reservation withers away as no 
longer a need, not in the everwidening 
and everlasting operation of an exception 
. (Art. 16 (4)) as if it were a super-funda- 
mental right to continue backward all 
‘the time. To lend immortality to the re- 
servation policy is to defeat its raison 
@etre; to politicise this provision for 
communal support and Party ends is to 
subvert the solemn undertaking of Arf. 
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16 (1), to casteify ‘reservation’ even 
beyond the dismal groups of backward- 
most people, euphemistically described 
as SC & ST, is to run a grave constitu- 
tional risk. Caste, ipso facto, is not class 
in a secular State. 

23. The authentic voice of our cul- 
ture, voiced by all the great builders of 
modern India, stood for abolition of the 
hardships of the pariah, the miecha, the 
bonded labour, the hungry, hard-work- 
ing half-slave, whose liberation was in- 
tegral to our Independence. To inter- 
pret the Constitution rightly we must 
understand the people for whom it is 
made — the finer ethos, the frustrations, 
the aspirations, the parameters set ` by 
the Constitution for the principled solu- 
tion of social disabilities. This synthesis 
of ends and means, of life’s maladies and 
law’s remedies is a part of the know- 
how of constitutional interpretation if 
alienation from the people were not to 
afflict the justicing process. J. Landis, 
"A Note on Statutory Interpretation”, 
(1930) 43 Harv. L. Rev. 886, 891. 

A statute rarely stands alone. Back 
of Minerva was the brain of Jove, and 
behind Venus was the spume of the 
ocean. 


24. These broader observations are 
necessary to set our sights right, to ap- 
preciate that our Constitution. lays the 
gravestone on the old unjust order and 
the cornerstone of the new humane 
order. This constitutional consciousness 
is basic to interpretative wisdom. We 
may Now start with the facts of the case 
and spell out the particular problems ' 
demanding our consideration. Constitu- 
tional questions cannot be viewed in 
vacuuo but must be answered in the 
social milieu which gives it living mean- 
ing. After all, the world of facts en- 
livens the world of words. And logos 
machy is not law but a fatal, though fas- 
cinating, futility if alienated. from the 
facts of life. So, before pronouncing on 
the legality of the impugned ten orders 
we must sketch the social setting in 
which they were issued and the socio- 
economic facts which clothe Art, 16 (4) 
with flesh and blood. 

“The wisest in council, the ablest in 
debate and the most agreeable companion 
in the commerce of human life, is that 
man who has assimilated to his under- 
standing the greatest number of facts" 
(Edmund Burke.) 

The facts 

25. The Indian Railways, with an im- 

pressive record of expansion, employs 
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colossal numbers of servants in various 
typically hierarchical classes and grades, 
While the Indian Railways Act, 1890, 
substantially regulates many of the func- 
tions of the railway administration m 
India, the Railway Board is constituted 
under the Indian Railway Board Act, 
1905, with a view more effectively to 
control the administration of railways. 
The Central Government-is statutorily 
empowered to invest the Railway Board 
with all or any of the powers and func- 
tions of the Central Government under 
the Indian Railways Act, 1890. Power is 
also given by Section 2 to vest in the 
Railway Board the capacity to make 
general rules for railways administered 
by the Government. Of course, the in- 
vestment of powers upon the Railway 
Board is, broadly speaking, subject to the 
condition that the Central Government 
retains the ultimate authority in all mat- 
ters connected with the Railway Admin- 
istration. The Ministry of Home Af- 
fairs, in the Government of India, deals 
usually with all matters of personnel, 
conditions of service of the Central Gov- 
ernment staff and the like. Policy de- 
cisions regarding matters covered by 
Art. 16 (4) apparently originate from the 
Ministry of Home Affairs and emanate 
to the various institutions like the Rail- 
way Board which responsively imple- 
ment them, In the present case, ten 
directives were issued by the Railway 
Board on different occasions, which dis- 
closed ‘benign discrimination’ in favour 
of Scheduled Castes and Scheduled Tribes 
and are challenged by the petitioners 
as ‘reverse discrimination’, if we may 
use that expression popularised in 
American legalese. These directives 
were designed to protect and promote the 
interests of members of the SC & ST in 
the matter of their employment under 
the Indian Railway Administration and 
they specially related to the softer cri- 
teria for promotion. The Railway 
Board acted, as is discernible from the 
relevant orders, in obedience to the 
policy decisions of the Ministry of Home 
Affairs, Some argument was addressed 
on the validity of the Railway Board’s 
orders on procedural and other technical 
grounds. We see no substance in them, 
The Board was bound to carry out the 
Central Government’s directives under 
Art, 16 (4) and did it, The broader issue 
of ‘benign discrimination’ deserves close 
study. 

26. The meat of the matter, 
it that way, is the gross 


to puf 
discrimination 
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alleged to be implicit in the several Cir- 
culars of the Railway Board and the non- 
applicability of Art. 16 (4) to save these 
circulars. The focus of this litigation 
must primarily turn on that issue and 
the court must navigate towards egali- 
tarian justice at the level of promotion 
posts in the public services, keeping the 
landmark rulings of this Court as mari- 
ner’s compass. The disturbing perpetua- 
tion of socio-economic suppression of a 
whole fifth of Indian manhood —. the 
dalits — and the righteous resistance to 
prolonged ‘reverse casteism’ resulting in 
deepening demoralisation of the econo- 
mically oppressed — the soshits — have 
been projected by counsel on the foren- 
sic screen as a conflict between equalisa~ 
tion and equality: Our founding fathers, 
familiar with social dialectics and so- 
cialist enlightenment, surely would have 
intended to bring both these have-not 
categories together as a broad brotherhood 
against the die-hard Establishment and 
would never have contemplated a fratri- 
cidal strategy which would blind and 
divide brothers in distress — the dalits 
and the soshits — and harm the integra- 
tion of the nation and its developmental 
march. Unless by dialectical approach 
sociologists lay bare this false dilemma 
of dalits versus soshits, the growing dis- 
trust in democracy will deepen, the 
jurisprudence of constitutional revolution 
and egalitarian justice will fade in the 
books and the founding hopes of January 
26, 1950, will sour into cynical dupes of 


the masses, decades after! Wider per- 
spectives must, therefore, inform our 
study of the equality code (Arts. 14 to 


16) to rid it of social contradictions and 
read into it the need for a _ dalit-soshit 
partnership in demanding social justice. 
Felix Frankfurter set the judicial func- 
tion when he said: (Felix Frankfurter: 
Address; N, Y. Times Magazine, Novem- 


. ber 28, 1954,) 


A Judge should be compounded of the 
faculties that are demanded of the his- 
torian and the philosopher and the pro- 
phet. The last demand upon him — to 
make some forecast of the consequences 
of his action — is perhaps the heaviest. 
To pierce the curtain of the future, to 
give shape and visage to mysteries still 
in the womb of time, is the gift of the 
imagination. It requires poetic sensibi- 
Hities with which judges are rarely en- 
dowed and which their education does 
not normally develop. These judges 
must have something of the creative 
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artist in them; they must have antennae 
tegistering feeling and judgment beyond 
logical let alone quantitative, proof, 


27. Be that as it may, the court must 
go to the constitutional basis for guidance, 
decode the articles indifferent to agita- 
tional portents and ideological specula- 
tions, but responsive to the urgent im- 
plementation of Art. 38 into the reality 
of Indian life. Article 38 reads: 


38. (1) The State shall strive to pro- 
mote the welfare of the people by secur- 
ing and protecting as effectively as it 
may a social order in which justice, so- 
cial, economic and political shall inform 
all the institutions of the national life. 


(2) The State shall in particular, 
strive’ to minimise the inequalities in in- 
come, and endeavour to eliminate in- 
equalities in status, facilities and oppor- 
tunities, not only amongst individuals 
but also amongst groups of people 
residing in different areas or engaged in 
different vocations. (emphasis added), 


28. The learned Attorney General, 
while emphasising the egalitarian com- 
mitment of the Constitution over the 
whole range of public services through- 
out their career, defended the impugned 
orders by law and logic, pragmatics and 
statistics, and countered the hypotheti- 
cals of the petitioners by the actuals 
furnished by official facts and figures, 
He also relied on a few precedents, in 
particular, Rangachari’s case, (1962) 2 
SCR 586: (AIR 1962 SC 36) and Thomas’s 
ease, (1976) 1 SCR 906 : (AIR 1976 SC 
490) both of which bind this Bench. He 
also sought to explain away the effect 
of Balaji’s case, (1963) Supp 1 SCR 439: 
(AIR 1963 SC 649) and Devadasan’s case 
AIR 1964 SC 179 (181) on which the 
other side had heavily relied to nullify 
some of the circulars. 

29. The Union of India placed before 
us its case that notwithstanding measures 
for bringing the gap in the matter of 
gross under-representation in the Ad- 
ministration, no adequate improvement 
had been registered and, and so, mora 
dynamic State action, to fulfil its con< 
stitutional tryst with the frustrated fifth 
of the people described as SC & ST, be- 
came necessitous. The raw reality of 
meagre harijan and girijan presence in 
the public services conscientised the Ad- 
ministration into taking a series of cau- 
tious steps to catalyse the prospects of 
these categories entering the many De- 
partments of Government not merely at 
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the initial stage but also at promotional 
points and in appointments to supervi- 
sory posts so as to become members of 
the higher echelons. The learned At~ 
torney General contended that such af- 
firmative action, slurring over fanatical 
and finical insistence on so-called merit 
and seniority, was in conformity with 
Article 16 (1) itself and, in any case, was 
protected by Article 16 (4), Maybe, the 
human numbers outside the SC & ST 
honestly suffer some meyhem in their 
career especially at the higher notches of 
promotion after long stagnation and are 
bitter that the shudra or panchama steals 
a march over him now, although the 
poignant pages of earlier history have 
been a negation of personhood then for 
millions of the dregs of society, desperate- 
ly driving Dr. Ambedkar to vow “I shall 
not die a Hindu”. But the synthesis of 
Article 16, not the antithesis between 
Article 16 (1) and Article 16 (4), gives the 
clue to creative constitutional construc- 
tion. 


30. The learned Attorney General’s 
plea was that in a society of chronic in- 
equality and scarcity of employment, ac- 
tual equality could never be midwifed 
without birth pangs, and discriminatory 
unconstitutionality could not vitiate pro- 
grammes meant to achieve real-life equa- 
lity, unless we took a pragmatic view, 
This approach is permissible if we fol- 
low Chief Justice Warren : (Earl Warren 3 
Fortune, November, 1955) 


“Our judges are not monks or scientists, 
but participants in the living stream of 
our national life, steering the law be- 
tween’ the dangers of rigidity on the one 
hand and of formlessness on the other. 
Our.system faces no theoretical dilemma 
but a single continuous problem: how to 
apply to ever-changing conditions the 
never-changing principles of freedom.” 


31. Let us draw the precise battle 
lines to contain the constitutional conflict 
within the actual limits. Equality of op- 
portunity in matters of State employ- 
ment is a constitutional guarantee and no 
citizen can be discriminated against on 
the score only of sex, caste, descent 
place of birth or residence. So, one point 
pressed before us is that Scheduled 
Castes cannot be a favoured class in the 
public services because they are ‘castes’ 
and cannot claim preference qua castes 
unless specially saved by Article 16 (4). 
And Article 16 (4) speaks of class, not 


caste and the two are ‘different, however 


politically convenient the confusion may 
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be. Another vital contention put forward 
by counsel for the petitioners was that 
Article 16 (4) could not apply to promo- 


tional levels. A third basic plea was that 


efficiency of administration was a consti- 
tutional consideration under Article 335 
and could not be a sacrificial goat to pro- 
pitiate the backward class kali, The im- 
pugned circulars offended against effi- 
ciency, both by fomenting frustration 
among the Civil Services indirectly pro- 
ducing inefficiency and by manning higher 
posts which demands higher skills with 
men of lower competitive calibre and 
less experience in service thus posting 
‘efficiency risks’ in strategic positions 
violating Article 335, 


32, The contentious issue is now clear. 
Are SC & ST mere castes within the 
sense of Article 16 (2)? If so, can Arti- 
cle 16 (‘) help these castes through rule 
of promotional partiality ? And, in any 
case, can Article 16. (4) rescue rules of 
benign discrimination if the impact there- 
of is generation of gross inefficiency in 
administration? Is not economic ‘have- 
notism’ a better yardstick of backward- 
ness in secular India? 


33. A brief re’sume’ of the structure of 
the Railway Services may help under- 
stand the rival arguments in their precise 
setting. The pyramid begins, at the base, 
with Class IV posts and rises to the apex, 
by stages, through Class III, Class II and 
Class I. True to our hierarchical culture, 
pervasive in Indian Services, there are 
further sub-divisions, consisting of many 

categories in each class and many grades 
` in each category, The agencies for recruit- 
ment are the Union Public Service Com- 
mission, the Railway Service Commis« 
sion and the top officers authorised by 
the Railway Board in this behalf, 
Ordinarily, the first entry into-each cate- 
gory is filled by direct recruitment, if 
we may use language loosely. Thereafter, 
appointments to higher grades/categories 
are usually by promotion. The promo- 
tional processes are traditionally two- 
fold, viz.. (a) by departmental selection 
based on merit-cum-seniority, and (b) by 
escalation, in the order of seniority, from 
‘the lower to the higher grade/category, 
subject, of course to being weeded out if 
found unfit. Candidates belonging to SC 
& ST receive certain pronounced advan- 
tages both at the stage of initia] recruit- 
ment and later at the promotion stage 
The Indian . Railway Establishment 
‘Manual,. a compendious .collection 3f 
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rules and directions bearing on the condi- 
tions of employment of railway person- 
nel, sets out all the information. Speak- 
ing population-wise and in approximate 
terms, the Scheduled Castes constitute 
about 15% and the Scheduled Tribes 73%. 
Broadly based on the ratio of the strength 
of SC & ST to the whole population, the 
Railway Administration provided for re- 
servation for candidates belonging to the 
SC & ST. This percentage of reservation 
applied to Class IV, Class III, Class II and, 
in a limited way, to Class I posts, The 
reservation is worked out by the method 
known as 40-point roster. These special 
provisions notwithstanding, the intake of 
these communities, stagnating at the 
bottom of the Indian polity, continued to 
be chronically niggardly. To increase the 
rate of absorption of SC & ST into the 
services, further facilities, concessions 
and relaxations were offered from time to 
time. Despite these seemingly attractive 
employment opportunities the dismal 
backwardness in the matter of representa- 
tion in administration from among the 
SC & ST was such that the vacancies 
reserved for them remained, in many 
cases, unfilled by SC & ST candidates, 
Lest the overall representation of the 
members of the SC & ST should continue 
deplorably negligible Government adopt- 
ed a policy of “carry forward”, for up to 
three recruitment years, of reserved 
vacancies if enough numbers of candidates 
from the said groups did not get selected, 
The “carry forward” rule was calculated 
to keep open reserved vacancies for at 
least three years so that the under re- 
presentation could be made up at least 
in part. Homogenisation of the dalits into 
the national mainstream was regarded as 
vital to our democracy by the State and 
these positive strategies of special op- 
portunities vis a vis SC & ST had, as its 
raison d’etre, only the imperative need to 
exorcise the haunting spectre of the 
socially and economically suppressed 
species and to abolish the utter squalour 
of SC & ST so that the community at 
large could march ahead without haggard 
groups dragging their feet. Social 
conscience considers balanced democratic 
development as the humane justification 
for selective discrimination, 


34, With this backdrop, we may epito- 
mise the ten ‘tainted’ directives and scan 
them for their unconstitutionality. 


. 35. Special provisions for depressed 


classes and even other castes have a pre- ’ 


constitution history. After the Constitu- 
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tion was enacted the legality of old rules 
based on caste became moot and the Cen- 
tral Government revised its policy. The 
post-Constitution re-incarnation of the 
communal G, O. concentrated not on caste 
orientation but on elimination of socio- 
economic suppression and the diverse 
ways to achieve this objective, 


36. We must remember, in this con- 
text, not merely the four classes of ser- 
vice but also the broad division of the 
staff into selection and non-selection 
posts, The first policy statement of the 
Union of India on the issue of better re- 
presentation of SC &-ST in Government 
begins with Resolution 
No. 42/21/49-NG8 of September 13, 1950, 
To understand the functional compul- 
sions, purpose, orientation and constitu- 
tional parameters relevant to such a 
policy formulation we have to refer to a 
few articles of the Constitution. 


37. Articles 14 to 16 form a code by 
themselves and embody the distilled es- 
sence of the Constitution’s casteless and 
classless egalitarianism. Nevertheless, 
our founding fathers were realists, and 
so did not declare the proposition of equa- 
fity in its bald universality but subjected 
it to certain special provisions, not con- 
tradicting the soul of equality, but adapt- 
ing that never-changing principle to the 
ever-changing social milieu. That is how 
Articles 15 (4) and 16 (4) have to be read 
together with Articles 15 (1) and 16 (1). 
The first sub-article speaks of equality 
and the second sub-article amplifies its 


content by expressly interdicting caste as: 


a ground of discrimination, Article 16 (4) 
imparts to the seemingly static equality 
embedded in Article 16 (1) a dynamic 
quality by importing equalisation strate-. 
gies geared to the eventual achievement 
of equality as permissible State action, 


viewed as an amplification of Art. 16 (1), 


or as an exception to it. The same obser- 
vation will hold good for the sub-articles 
of Article 15. Thus, we have a constitu- 
tional fundamental guarantee in Arts. 14 to 
16: but it is a notorious fact of our cultu- 
ral heritage that the Scheduled Castes 
and the Scheduled Tribes have been in 
unfree India nearly dehumanised, and a 
facet of the struggle for Freedom has 
been the restoration of full personhood to 
them together with the right to share in 
the social and economic development of 
the country. Art. 46 is a Directive Princi- 
ple contained in Part IV. Every Directive 
Principle is fundamental in the govern- 
ance of the country and it shall be the 
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duty of the State to apply that principle 
in making laws. Article 46, in emphatic 


_ terms, obligates the State 


“to promote with special care the edu- 

cational and economic interests of the 
weaker sections of the people, and, in 
particular, of the Scheduled Castes and 
the Scheduled Tribes, and shall protect 
them from social injustice and all forms 
of exploitation.” 
Reading Article 46 together with Arti- 
cle 16 (4) the lucent intent of the Con- 
stitution-framers emerges that the ex- 
ploited lot of the harijan-girijan groups 
in the past shall be extirpated with spe- 
cial care by ‘the State. The inference is 
obvious that administrative participa- 
fion by SC & ST shall be promoted with 
Special ‘care by the State, Of course, re- 
servations under Article 16 (4) and pro- 
motional strategies envisaged by Arti- 
cle 46 may be important but shall not 
run berserk and imperil administrative 
efficiency in the name of concessions to 
backward classes. Article 335 enters a 
caveat in this behalf: 


“335. The claims of the members of the 
Scheduled Castes and the Scheduled 
Tribes shall be taken into consideration, 
consistently with the maintenance of ef- 
ficiency of administration, in the making 
of appointments to services and posts in 
connection with the affairs of the Union 
or of a State, 


The positive accent of this Article is that 
the claims of SC & ST to equalisation of 
representation in services under the State, 
having regard to their sunken social 
status and impotence in the power sys- 
tem, shall be taken into consideration. 
The nezative element, which is part of 
the Article, is that measures taken by 
the State, pursuant to the mandate of 
Articles 16 (4), 46 and 335, shall be con- 
sistent with and not subversive of “the 
maintenance of efficiency of administra- 
tion”. 

38. ` Within this broad constitutional 
framework the Central Government 
workec out its policy, way back in 1950, 
and made subsequent alterations in keep- 
ing with the needs of the situation, the 
poor progress registered, the militant im- 
patience of the affected SC & ST and the 
improved tactics to hasten abolition of 
the depressed status of these groups by 
effective equalisation with the rest, 

39. Even here, it may be noticed that 
the Constitution has given a special posi- 
tion for the Scheduled Castes and the 
Scheduled Tribes. 
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40, Article 341 makes it clear that a 
"Scheduled Caste’ need not be a ‘caste’ in 
the conventional sense and, therefore, 
may not be a caste within the meaning of 
Articles 15 (2) or 16 (2). Scheduled Castes 
become such only if the President speci- 
fies any castes, races or tribes or parts or 
groups within castes, races or tribes for 
the purpose of the Constitution. So, a 
group or a section of a group, 
which need not be a caste and may 
even be a hotch-potch of many castes or 
tribes or even races, may still be a 


Scheduled Caste under Article 341. Like- - 


wise, races or tribal communities or parts 
thereof or part or parts of groups with~ 
in them may still be Scheduled Tribes 
{Article 342) for the purpose of the Con- 
stitution, Under this definition, one 
. group in a caste may be a Scheduled 
Caste and another from the same caste 
may not be. It is the socio-economic 
backwardness of a social bracket, not 
mere birth in a caste, that is decisive. 
Conceptual errors creep in when tradi- 
tional obsessions obfuscate the vision. 


41. This aspect has been referred to in 
the State of Kerala v. N. M. Thomas, 
(1976) 1 SCR 906 at p. 932 : (AIR 1976 SC 
490) by me, and dealt with at more length 
by Ray, C. J.: 


Scheduled Castes and Scheduled Tribes 
are not a caste within the ordinary mean- 
ing of caste. In Bhaiyalal v. Harikishan 
Singh, (1965) 2 SCR 877 : (AIR 1965 SC 
1557) this Court held that an enquiry 
whether the appellant there belonged to 
the Dohar caste which was not recognis- 
_ €d as a Scheduled Caste and his declara- 

tion that he belonged to the Chamar 
caste which was a Scheduled Caste could 
not be permitted because of the provi- 
sions contained in Article 341. No Court 
can come to a finding. that any Caste or 
any tribe is a Scheduled Caste or Sche- 
duled Tribe. Scheduled Caste is a caste 
as notified under Article 366 (25). A noti- 
fication is issued by the President under 
Article 361 as a result of an elaborate 
enquiry, The object of Article 341 
is to provide . protection to the 
members of Scheduled Castes having re- 
gard to the economic and educational 
backwardness from which they suffer. 


42, The President notifies Scheduled 
Castes not with reference to any caste 
characteristics, but their abysmal ‘back- 
wardness, as is evident from the scheme 
of Part XVI. He appoints, under Art. 338, 
a Special Officer whose duty is to investi- 
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gate into all matters relating to safe- 
guards for the SC & ST. The Constitution 
provides not merely for adequate repre- 
sentation of SC & ST to services and 
posts under the Union and States, but 
also provides for reservation of seats for 
SC & ST in the Legislatures. The cursory 
study of the Articles relating to the 
status and safeguards of SC & ST puts it 
beyond doubt that the founding fathers 
have assigned to them a special place and 
shown towards them special concern and 
charged the State with special mandates 
to redeem these handicapped human sec- 


‘tors from their grossly retarded situation, 


Indeed, they are not merely backward, 
but are the backwardmost and cannot be 
equated with just any other caste in the 
Hindu fold. It is, therefore, problematic 
whether Article 16 (2) when it refers to 
equality among castes deals with the 
Scheduled Castes which, as shown above, 
may even be made of a plurality of 
castes or groups or races and may vary 
from State to State, Also, a caste, sub- 
jected qua caste, to the most humiliating 
handicaps may be a backward class al- 
though the Court will hesitate to equate 
caste with class except where the degree 
of dismalness is dreadful. The relevance 
of this point will be clear when we deal 
with the legal submissions of counsel, 


43. We will now state, in an abbreviat~ 
ed form, the various measures of the 
Railway Board (in response to decisions 
of the Ministry of -Home Affairs) for re- 
servation in services of SC & ST. ` 


44, After noting the policy of com- 
munal representation in the Services be- 
fore the Constitution and the constitu- 
tional ban on discrimination by way of 
reservation on the ground of caste save 
in the case of SC & ST (and in some 
eases Anglo-Indians with whom we are 
unconcerned here) the Home Ministry 
proceeded to spell out the new stance; 


"Pending the determination of the 
figures of population at the Census of 
1951 the Government of India have de- 
cided to make the following reservations 
in recruitment to posts and services under 
them: 

(a) Scheduled Castes:— The existing 
reservation of 124% of vacancies filled by 
direct: recruitment in favour of the 
Scheduled Castes will continue in the 
case of recruitment of posts and services 
made, on an all-India basis by open com- 
petition, i, e. through the Union Public 
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Service Commission or by means of open 
competitive test held by any other auth- 
ority. Where recruitment is made other- 
wise than by open competition the reser- 
vation for Scheduled Castes will be 16 2/3 
as at present, 


(b) Scheduled Tribes :— Both in recruit- 
ment by open competition and in recruit- 
ment made otherwise than by open com- 
petition there will be a reservation in 
favour of members of Scheduled Tribes 
of 5% of the vacancies filled by direct 
recruitment. 

RA Under the Constitution all citizens 
of India are eligible for consideration for 
appointment to posts and services under 
the Central Government irrespective of 
their domicile or place of birth and there 
can be no recruitment to any Central 
Services which is confined by rule to the 
inhabitants of any specified area. In prac- 
tice however recruitment to Class I & II 
services and posts is likely to attract candi- 
dates from all over India and will be on 
a truly all-India basis, while for the 
majority of Class III services and posts 
which are filled otherwise than through 
the Union Public Service Commission 
only those residing in the area or locality 
in which the office is located are likely to 
apply. In the latter class of cases the 
percentages of reservations for Scheduled 
Castes and Scheduled Tribes will be fixed 
by Government taking into account the 
population of the Scheduled Castes and 
‘Scheduled Tribes in that area. 


Reservations were excluded for promo- 
tions and minimum qualifications were a 
‘must’, But age relaxation by 3 years 
(from the maximum fixed for others) was 
allowed. This policy is not challenged as 
unconstitutional and rightly so. 


45. However, this special provision 
showed only minimal concessions to SC 
& ST, being the first cautious, conserva- 
tive, post-constitutional measure under 
Article 16 (4). But law is what law does. 
Did this reluctant relaxation only on a 
few grounds work? Constant monitoring 
of law-in-action, with an eye on the end 
result, is social engineering. The goal 
here was to awaken the sleeping soul and 
harness the harijan resource by main- 
streaming techniques constitutionally 
sanctioned. The policy proved non-viable 
and a change of strategy was called for 
and by Annexure D the Railway Board 
altered the rules “with a view to securing 
increased representation of Scheduled 
Castes and Scheduled Tribes in the Rail- 
way Services,” At the instance of the Home 
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Ministry the Railway Board decided on 
5-10-1955 that more realistic relaxations 
were needed and authorised recruiting 


bodies to slur over low places obtained 
by the SC & ST candidates: 


“... except where such authority con- 

siders that the minimum standard neces- 
sary for the maintenance of efficiency of 
the administration has not been reached, 
Whenever candidates are selected in this 
manner, the appointing authorities will 
make necessary arrangements to give ad- 
ditional training and coaching to the re- 
cruits so that they might come up to the 
standard of other recruits appointed along 
with them.” 
The anxiety to level up the lowly human 
layers by special training so as to main- 
tain administrative efficiency is evident 
in this directive. Likewise, where direct 
recruitment, otherwise than by examina- 
tion, was provided for, taking of SC & ST 
candidates. 

“ © ...fulfilling a lower standard of suit- 
ability than from other communities, was 
permitted so long as the candidates have 
the prescribed minimum education and 
technical qualifications and the appoint- 
ing authorities are satisfied that the 
lowering of standards will not unduly 
affect the maintenance of the efficiency 
of administration’.” ; 


Here again, obsession with ‘efficiency’ is 
manifest, Then comes what is called the 
‘carry forward’ rule: 


(3) (a) If a sufficient number of candi- 
dates considered suitable by the recruit- 
ing authorities, are not available for the 
communities for whom reservations are 
made in a particular year, the unfilled 
vacancies should be treated as unreserved 
and filled by the best available candi- 
dates. The number of reserved vacancies 
thus treated as unreserved will be added 
as an additional qucta to the number that 
would be reserved in the following year 
in the normal course, and to the extent 
to which approved candidates are not 
available in that year against this addi- 
tional quota, a corresponding addition 
should be made to the number of reserv- 
ed vacancies in e second following 
year. 

XXX XXX XXX 

(b) In the event of suitable Scheduled 
Caste candidate not being available, a 
Scheduled Tribe candidate can be ap- 
pointed in the subsequent reserved 
vacancy and vice versa subject to adjust- 
ment in the subsequent points of tha 
roster.” 
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46. The quota for two years, if carried 
forward, would not materially affect the 
stream of ‘merit-worthy’ candidates, nor 
substantially diminish the -prospects of 
non-SC & ST candidates in a given year. 
So the Railway Board introduced the 
principle consistently with Art. 335. 


4%, Government moved further because 
real power could be shared by the 
weakest sections only if the doors of the 
higher decks were pened to them. The 
higher echelons are the real control- 
lerates, not the menial levels, hierarchi- 
cally structured as our society is. Obvious- 
ly, Article 16 (4) was not designed to get 
more harijans into Government as sca- 
vengers and sweepers but as ‘officers’ and 
‘bosses’, so that administrative power may 
become the common property of the high 
and low, homogenised and integrated 
into one community. Social stratification, 
the bane of the caste system, could be 
undone and vertical mobility won not by 
hortative exercises but by experience of 
shared power. 


48. Viewed thus, the ‘open sesame’. 
strategy for entry into superior cadres 
could only be by extending concessions at 
higher levels of ‘promotions’, Annexure D 
didnot make reservations for SC & ST 
promotion posts, but merely asked for 
sympathy on the part of promoting auth- 
orities. Lachrymal exercises, even in Gov- 
ernment directives, are, in practice, little 
more than skin-deep; and elitist alibis, 
when the ancient anguish of the lowliest 
and the lost besieges the citadels of the 
status quo, readily checkmate ameliora- 
tive moves. The harijan lot, in admin- 
istrative services at the promotional 
levels, remained a paper hope, a teasing 
illusion and a promise of unreality. Art. 
46, whether we like it or not, ordains that 
the State shall ‘with special care’ promote 
the interests of the SC & ST. And so long 
as the harijan-girijan remained an alien 
to the Civil Service and the janitors for 
the higher chambers of administration 
were themselves non-harijan-girijan 
gentlemen, he would be a naive sociolo- 
gist who thought that mere plea for more 
sympathy made in official orders would 
work magic, Government, on a perfor- 
mance audit of its policy of ‘no reserva- 
tion’ for promotion posts, discovered that 
the harijan could hardly reach higher posi- 
tions. More effective methods were need- 
ed. F 

49. A radical change in policy was ef- 
fected by the Railway Board through 
Annexure F of April 27, 1959. ‘Merit’, 
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sanctified by tradition, lost the battle, 
‘Tradition is a great retarding force, the 
vis inertiae of history’; and so, heroic 
measures of progressive thrust, the Rail- 
way Board realised, alone could effect 
the break-through and bring the harijan- 
girijan groups into the higher brackets of 
Administration. Annexure F was promul- 
gated providing for reservation in promo- 
tions. This has been challenged before us. 


50. The tepid provision opening up 
promotion posts for ‘reserved’ categories 
was first confmed to Class III and Class II, 
Class I being too sacrosanct to be soiled 
by meritless members. Annexure F reads: 


“ Sub: Reservation for members of 
Scheduled Castes and Scheduled Tribes 
in posts filled by promotion in Railways. 

Reference is invited to Board’s letter 
No. E55CMI/3 dated 5-10-55. The Rail- 
way Board have, in partial modification 
of para IV of the above letter, decided as 
follows :— 


(a) Promotion from Class IV to Class II 
and from Class IM to Class II. 


The Railway Board have decided that 
promotions from Class IV to Class III 
and from Class III to Class II service are 
of the nature of direct recruitment and 
the prescribed quota of reservation for 
Scheduled Castes and Scheduled Tribes 
should be provided as in direct recruit- 
ment. The field of eligibility in the case 
of Scheduled Castes and Scheduled Tribes 
candidates should be four times the num- 
ber of posts reserved without any condi- 
tion of qualifying period of service in 
their case, subject to the condition that 
such consideration should not normally 
extend to staff beyond two grades im- 
mediately below the grade for which the 
selection is held.” 


This reservation was confined to ‘selec- 
tion posts’ and circular was explicit that 
“there will be no quota for Scheduled 
Castes and Scheduled Tribes candidates 
in respect of promotion to “non-selection” 
posts. For “general posts” of certain types 
in Class III, it was laid down: 
“(c) “General Posts” in Class ITI. 


There are certain other types of posts 
on Railways such as Passenger Guides, 
Welfare Inspectors, Safety Inspectors, 
Platform Inspectors, Publicity Inspectors, 
Vigilance Inspectors, ete., which are ex- 
cadre posts filled by drawing staff from 
more than one branch. Filling of these 
posts is in the nature of direct recruit- 
ment and the reservation for Scheduled 


_Castes and Scheduled Tribes as applic- 
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able to direct recruitment should be ap- 
plied.” 

51. More chances to pass tests, ad- 
ditional training and coaching to raise the 
standard of the sub-standard were also 
provided for in the Board’s order. Homage 
was thus paid to the ‘administrative ef- 
ficiency’ component of Art. 335. 


52. This departure regarding reserva- 
tion at the promotion tier for selection 
posts was challenged before this Court 
but upheld in Rangachari’s case, (1962) 2 
SCR 586: (AIR 1962 SC 36), We will 
dwell at some length on that ruling later 
but we may merely mention that an ap- 
peal was made to us by counsel for the 
petitioners that we should reconsider, by 
reference to a larger bench, the ratio of 
Rangachari which has been approvingly 
referred to for nearly two decades by 
this Court, acted upon by Government 
throughout and enjoys, if we may say so 
with great respect, our full concurrence, 
Constitutional propositions on which a 
whole nation directs its destiny are not 
like olympic records to be periodically 
challenged and broken by fresh exercises 
in excellence but solemn sanctions, with 
judicial seal set thereon, for the country 
to navigate towards the haven of human 
development for everyone. To play cross- 
word puzzle with constitutional construc- 
tion is to profane it, unless, of course, a 
serious set-back to the progress of human 
rights or surprise reversal of -constitu- 
tional fundamentals has happened. We 
find the question discussed, decided and 
consistently followed since Rangachari 
and see no reason to open the Pandora’s 
box, So it was that we rejected the plea 
for reconsideration. 


53. Even so, the alternative method of 
containing Article 16 (4) within the con- 
tours of Rangachari was open to counsel 
and that has been done in argument as 
will be evident from the discussion on the 
vires of the subsequent orders of the 
Board. All the fire was turned by peti- 
tioners’ counsel on promotion ‘excesses’ 
through Railway Board circulars. An- 
nexure H of August 27, 1979 is one such: 

“The Railway Board have 
now revised their policy in regard 
to reservation and other concessions to 
Scheduled Castes and Scheduled Tribes 
in posts filled by promotion......... 

The particular concessions are concre- 
tised thus: 

(B) Promotion by selection method (i) 
Class II appointments: 
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In promotion by selection from Class 
TII to Class II, as a measure of improv- 
ing representation of Scheduled Castes/ 
Scheduled Tribes, it has now been decid- 
ed that if they are within the zone of 
eligibility the Scheduled Caste and Sche- 
duled Tribe employees will be given, by 
the Selection/Departmental promotion 
Committee, one grading higher than the 
grading otherwise assignable to them on 
the basis of their record-of service i.e, 
if any Scheduled Caste or Scheduled Tribe 
employee has been categorised by the 
Committee, on the basis of his record of 
service as “Good”, he should be recate- 
gorised by the Committee as “Very 
Good”, Likewise, if any Scheduled 
Caste or Scheduled Tribe employee is 
graded as “Very Good” on the basis of 
his record of service, he will be recate- 
gorised by the Committee as “Outstand- 
ing”, Of course, if any Scheduled Caste 
or Scheduled Tribe employee has already 
been categorised by the Committee as 
“Outstanding” on the basis of his record 
of service, no recategorisation will be 
needed in his case. This recategorisation 
will then form the basis of allotment of 
marks in respect of ‘Record of Service’. 
The above concession would be confined 
to only 25 per cent of the total number 
of vacancies in a particular grade or post 
filled in a year, 


In the matter of selection to Class TE 
and Class IV posts the concession runs 
thus: 


There will be reservation of 12) per 
cent and 5 per cent of the vacancies for 
Scheduled Castes and Scheduled Tribes 
respectively in promotions made by 
selection in or to Class III and Class IV 
posts, in grades or services in which the 
element of direct recruitment, if any, 
does not exceed 50 per cent. Promotion 
against reserved vacancies will continus 
to be subject to the candidates satisfying 
the prescribed minimum qualifications 
and standards of fitness, 

IL It has also been decided that in 
respect of promotions to selection posts 
in Class III where safety aspect is nof 
involved, the qualifying marks under 
“Professional ability” in respect of Sche- 
duled Castes and Scheduled Tribes can- 
didates should be 25 out of 50 instead of 
30 out of 50 as applicable to the can- 
didates belonging to the unreserved groups, 
Similarly, qualifying marks in aggregata 
in respect of Scheduled Castes and Sche- 
duled Tribes should be 50 out of 100 ins 
stead of 60 out of 100 for others, 
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It must be noticed that while grading 
has been modified and qualifying marks 
reduced as indicated above, for SC & ST, 
care has also been taken to exclude from 
these concessions, posts which involve 
“safety aspects” and not to relax pre- 
scribed minima of qualifications and 
standards of fitness. Article 335 has been 
honoured, making a margin on merit in- 
evitable when choosing the second best, 


54. The next Order assailed by coun- 
sel is that of 20th ‘April, 1970 (Annexure 
I) and its highlights are revealed by re- 
levant excerpts: 


“The policy of the Govern- 
ment of India in regard to reserva- 
tions for Scheduled Castes and Schedul- 
ed Tribes in posts and services under the 
Government of India was laid down in 
the Ministry of Home Affairs Resolution 
No, 42/21/49/NGS dated 13th September, 
1950 circulated with Railway Board’s 
letter No. £47CMI/49/3 dated 23rd De- 
cember, 1950. The question of revising 
the percentages of reservation for Sche- 
duled Castes and Scheduled Tribes in 
posts and services under the Government 
of India in the light of the population 
of these communities as shown in the 
1961 census has been under ‘considera- 
tion of the Government for some time, 
It has now been decided in modification 
of the decisions contained in paras 2 and 
4 (1) of the Ministry of Home Affairs 
Resolution dated 13th . September, 1950, 
that the following reservations will 
hereafter be made for the Scheduled 
Castes and Scheduled Tribes in posts and 
services which are filled by direct re- 


- eruitments.” 


What are they? 124 per cent and 5 per 
cent are raised to 15 per cent and 7 re- 
spectively for SCs and STs, consequent 
on the census picture and population 
ratio. Likewise, in local or regional re- 
cruitments (presumably, they are in- 
ferior posts) the population ratio preva- 
lent in the concerned States was to be 
the basis for reservation quota for SC & 
ST. 

55. By the same order, the “carry 
forward” rule was carried a little fur- 
ther forward by increasing it, in the ab- 
sence of suitable candidates from SC & 
ST, from 2 to 3 years. It was also pro- 
vided that the reserved vacancies, if 
candidates were available (and vice 
versa) could well be filled by them, in- 
stead of being thrown open to the gen- 
eral community. 
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56. The Board’s letter dated April 29, 
1970 made a further change by revising 
the roster. Positions Nos, 1, 4, 8, 14, 17, 
22, 28, 36 were to go to SC & ST can- 
didates. The Note takes care to avoid 
total deprivation of chances for a parti- 
cular year for general candidates when 
the vacancies are few: 


NOTE: If there are only two vacan- 
cies to be filled in a particular year, not 
more than one may be treated as reserv- 
ed and if there be only one vacancy, if 
should be treated as unreserved, If on 
this account, a reserved point is treated 
as unreserved the reservation may be 
carried forward to the subsequent -threa 
recruitment years, 


Similar provisions, though somewhat dif- 
ferent in detail, were made for posts 
filled by direct recruitment otherwise 
than by open competition, 


57. <A big break with the past was 
next made by the Board’s proceedings of 
11-1-1973 (Annexure K) which hurt the 
lower classes of employees whose pro- 
motion was regulated by seniority-cum- 
suitability (i, e„ non-selection posts, ac- 
cording to official jargon), That direc- 
tive states; 


“After careful consideration, the Board 
have now decided that a quota of 15% 
and 74% for Scheduled Castes and Sche- 
duled Tribes respectively may also be 
provided in promotion to the categories 
and posts in Class I, I, MI and IV filled 
on the basis of seniority-cum-suitability 
provided the element of direct recruit- 
ment to those grades, if any, does not ex- 
ceed 50%. 

‘The number of reserved vacancies in a 
recruitment year (viz., financial year on 
the Railways) should be determined 
under Board’s letter No, E (SCT) 70CM 
15/10 dated 20-4-1970....... aah 


In the case of reserved community 
candidates equal to the number of re- 
served vacancies are not found suitable 
for promotion even with relaxed stand- 
ard, the reserved vacancies may be de- 
reserved after following the procedure 
prescribed for dereservation as in the 
case of selection catogories, The quota 
so dereserved will be carried forward to 
three subsequent recruitment years; the 
year in which no panel is formed is not 
to be taken into account for this pur- 
pose”, 

This order has been fiercely attacked 
as unconstitutional. The order attacked 
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in Rangachari’s case, (AIR 1962 SC 36), 
related to selection posts at the promo- 
tion level but Annexure K (11-1-1973) 
covers promotion to non-selection posts, 
The whole gamut of promotions in Clas- 
ses II, IIT and IV areas thus comes under 
the reservation formula. 

58. Annexure I extended the prin- 
ciple of reservation to lower ranks of 
Class I services (i.e. Junior Class I 
scale). The ‘carry forward’ project, cal- 
culated to ensure sdequate representa- 
tion by broadening the time zone to 
three years, was applicable to all cases 
of reservations in promotion posts. 

59. One of the major broadside at- 
tacks made on the validity of the Rail- 
way Board’s circulars was the serious 
peril to administrative efficiency, a non- 
negotiable value under Art. 335. The 
hazards to railway travel, it was urged, 
would so increase because of the harijan 
component and its sub-standard perfor- 
mance that rail-road accidents would 
escalate and threaten human life! We 
must, by way of antidote to this carica- 
ture, notice, however, that provisions for 
special training and coaching where the 
recruit was somewhat sub-standard, was 
specially insisted on and this, at least 
partially, overcame the ‘awesome’ de- 
ficiency. No factual material to blame 
all the ills of the Indian Railways on the 
reservation policy was placed before us 
except a hunch in a Report to be referred 
to later. If harijans were excluded 
would railway accidents ‘have a long 
holiday ? Courts are not credulity in 
robes ! 

60. A comprehensive 
balancing administrative competency 
with adequacy of SC & ST representa- 
tion was attempted by the Railway 
Board in Annexure M which provided 
for in-service training for candidates 
who were below standard. This letter 
of the Board dated 31st August, 1974 re- 
called the earlier letter of 27-4-1959 
which provided: i 

While filling the posts on promotion, 
however, candidates of these communities 
should be judged in a sympathetic man- 
ner and arrangements made where neces- 
sary to give to such staff additional train- 
ing and coaching, to bring them up to 
the standard of others. ` 
In the light of actual experience and 
the complex of considerations implied in 
Arts. 16 (4), 46 and 335 the Board direct- 
ed, with disturbing concern for the con- 
tinued exclusion of ST & ST candidates, 
as follows: 


programme of 
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The matter has been further consider- 
ed by the Board and it has been decided 
that if, during the selection proceedings 
it is found, that the requisite number of 
Scheduled Caste and Scheduled Tribes 
candidates are not available for being 
placed on the panel in spite of the vari- > 
ous relaxations, already granted, the best 
among them i.e. who secure highest 
marks, should be earmarked for being 
placed on the panel to the extent vacan- 
cies have been reserved in their favour. 
The panel excluding the names of such 
persons may also be declared provisional- 
ly. Thereafter the Scheduled Caste and 
Scheduled Tribe candidates who have 
been so earmarked may be promoted ad 
hoc for a period of six months against 
the vacancies reserved for them. Dur- 
ing the said six months’ period, the Ad- 
ministration should give them all facili- 
ties for improving their knowledge and 
coming up to the requisite standard, if 
necessary by organising special coaching 
classes, At the end of the six months’ 
period, a special report should be obtain- 
ed on the working of these candidates 
and fhe case put up by the Department 
concerned to the General Manager 
through SPO (RP) for a review. The 
continuance of the Scheduled Caste and 
Scheduled Tribe candidates in the higher 
grades would depend upon this review. 
If the candidates are found to have come 
up to the requisite standard, their names 
would be included in the panel and the 
vacancies dereserved and filled in 
the usual manner by candidates from 
other communities. 


The procedure indicated in the pre- 
ceding para would also apply to promo- 
tion to the posts filled on the basis of 
seniority-cum-suitability, with the only 
difference that the Review at the end 
of the six months period would be car- 
ried out by the authority competent to 
approve the select List. 

This directive takes good care of harijan= 
girijan obtuseness, if any. 


61. We move on to Annexure N of 
February 21, 1976 which relates to cam 
rying forward of reserved vacancies re- 
maining unfilled. We need not go into 
its details except to state that further 
facilities are offered to SC & ST promo- 
tees, on account of unsatisfactery intake 
as a fact. 


62. Although on paper what might 


‘appear to be pampering concessions were 


offered to SC & ST candidates, the pain- 
ful reality, according to the > ` Union of 
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India, was alarming under-representation 


and utter inadequacy of SC & ST per-` 


sonnel in the Railway Services. Arith- 
metical manipulations and national con- 
cessions incorporated in Government 
proceedings did not impact on the raw 
life of depressed classes unless activist 
tactics of upgrading the competence and 
awareness of those human sectors were 
fruitfully carried out in a result-orient- 
ed manner. The Union of India and the 
Railway Board apparently pinned their 
faith on increasing the percentage hop- 
ing that thereby more harijans would be 
attracted. The twin reservations of 
15% and 74% for the SCs and STs to be 
filled by promotion in Class I, IJ, III and 
IV services, whereby _ seniority-cum- 
suitability or selection on the strength 
of competitive examinations, had all 
along been limited in such manner as 
not to exceed 50% even on the applica- 
tion of the ‘carry forward’ formulae. 
Since this did not ensure fair representa- 
tion, a change was contemplated by An- 
nexure O: 


The question of enlarging the scope 
of the existing scheme of reservation for 
Scheduled Castes and Scheduled Tribes 
in the aforesaid cases has been under the 
consideration of the Government of 
India for some time past and in partial 
modification of the instructions contain- 
ed in the above letters it has now been 
decided that henceforth the reservations 
in posts filled by promotion under the 
existing scheme as indicated above would 
be applicable to all grades or services 
where the element of direct recruitment, 
if any, does not exceed 662% as against 
50 per cent as at present. 


What was done was to raise the maxi- 
mum from 50% to 663%, its vice, writ 
‘ on its face — according to  counsel’s 
argument —- being promotion of ineffi- 
ciency along with promotion of SC & ST 
appointees. The furious charges of in- 
efficiency in Administration, injected by 
incompetence imported through SC & ST 
candidates and by frustration and de- 
moralisation of the non-SC & ST mem- 
bers who were passed over by their less 
competent juniors, was sought to be sup- 
ported by reliance on the Report of the 
Railway Accidents Enquiry Committee, 
1968. There was reference in it to dis- 
-content among supervisors inter alia on 
account of the procedure of reservation 
of posts for SC & ST. It is true that the 
Report has a slant against the SC & ST 
promotion policy notwithstanding the 
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assurance given by the Railway Board to 
the Committee that instructions had been 
issued not to relax standards in favour 
of SC & ST members where safety was 
involved. We need hardly say that it is 
straining judicial gullibility to breaking 
point to go that far. This is an argu- 
mentum ad absurdum though urged by 
petitioners with hopeful ingenuity. Nor 
are we concerned with certain news- 
paper items and representations about 
frustration and stagnation. On the other 
hand, the plea, forcefully put forward, 
that economic backwardness should be 
the touchstone of any reservation policy 
in a secular, socialist republic may merit 
better examination. Surely, extraneous 
factors, however passionately projected, 
cannot shake or shape judicial conclu- 
sions which must be founded on constitu- 
tional criteria and relevant facts only. 
What then is the defence of the Union 
to the charge of departure from equal 
treatment for all citizens alike? What 
is the principle derivable from the pre- 
cedents on the points raised ? 


63. A technical point is taken in the 
counter-affidavit that the lst petitioner 
is an unrecognised association and that, 
therefore, the petition to that extent, 
is not sustainable. It has to be overrul- 
ed. Whether the petitioners belong to a 
recognised union or not, the fact remains 
that a large body of persons with a com- 
mon grievance exists and they have ap- 
proached this Court under Art, 32. Our 
current processual jurisprudence is not 
of individualistic Anglo-Indian mould. It 
is broad-based and _ people-orient- 
ed, and envisions access to jus- 
tice through ‘class actions’, ‘public 
interest litigation’, and ‘representative 
proceedings’. Indeed, little Indians in 
large numbers seeking remedies in courts 
through collective proceedings, instead 
of being driven to an expensive plurality 
of litigations, is an affirmation of parti- 
cipative justice in our democracy. We 
have no hesitation in holding that the 
narrow concept of ‘cause of action’ and 
‘person aggrieved’ and individual litiga- 
tion is becoming obsolescent in some 
jurisdictions, It must fairly be stated that 
the learned Attorney General has taken 
no objection to a non-recognised associa- 
tion maintaining the writ petitions. 


64. The case of the Union of India is 
that Arts, 46, 335, 16 (1) and 16 (4) must 
be taken as a constitutional package and 
not read in isolation. In that view, the 
policy of reservation is geared to equa- 
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lisation of opportunities for employment 
and, therefore, a fulfilment of Art, 16 
(1). Reading the two sub-articles as 
_ complementary to each other and giving 
a wider connotation to the expression 
“appointment”, the learned Attorney 
General sought to include in its seman- 
tic circle appointments by way of pro- 
motion, deputation, transfer and on 
contract. On this footing, it was urged 
that Art, 16 (4) completely protected the 
various directives regarding appoint- 
ments by promotion. It is the case of 
the Government that SC & ST have all 
along suffered social and economic de- 
privation and utter under-representation 
in the Government service, Naturally, 
reservation to boost’ the chances of the 
SC & ST in Government services had to 
be resorted to as a pragmatic policy of 
levelling up. Having regard to adminis- 
trative efficiency and other social factors, 
Government had been reviewing the 
position from time to time and had tai- 
lored its reservation policy to fit the 
needs of a given service or state of 
affairs. The stand of the State is that 

reosseseses-Once the Government have de- 
cided after reviewing the overall position 
of representation of Scheduled Castes/ 
Scheduled Tribes in Government Ser- 
vices that the reservation principles 
should continue in certain types of ap- 
pointments, the reservation of a certain 
number of vacancies for the Scheduled 
Castes/Scheduled Tribes out of the total 
available vacancies have to be provided, 
irrespective of whether Scheduled Castes/ 
Scheduled Tribes are already duly re- 
presented or not in specific cadres of the 
Services. 


65. Although Rangachari’s case, (AIR 
1962 SC 36) covered only selection posts, 
the Union of India took the view that the 
same principle held good for non-selection 
posts also. In fact, if at all the prospects 
of SCs & STs in Govt. Service were 
to be improved, it had to begin with non- 
selection posts. They are the lower 
categories where the members of the 
SC & ST have a chance. Provision of 
reservation in Class I services would be 
theoretically attractive to SCs & STs but 
not so much in practice. 

wees Feservation in promotional ap- 
pointments made by means of seniority- 
cum-suitability is necessary because the 
Scheduled Castes/Scheduled Tribes who 
generally occupy the lower positions in 
the recruitment/promotional panels can- 
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not get further promotion at all or as 
per the requisite percentage along with 
other employees because of their very 
low position in the seniority list...... jes 
The submission of the Central Govern- 
ment is that notwithstanding the exten- 
sion of the principle of reservation, the 
presence of harijans and girijans is 
sparse, 


PE In this connection, an extract 
from the half yearly report of the Minis- 
try of Railways for the period ending 
81-3-1978 showing the representation of 
the Scheduled Castes and Scheduled Tri- 
bes in the various Railway Services pre- 
sented to the Parliament by the Govern- 
ment is reproduced below...... 

The table furnished as in 1978 shows that 
Scheduled Castes have in Class I around 
7% representation, in Class II 9.5% in 
Class III 11.1% and even in Class IV (ex- 
cluding safaiwalas) only 18%. Safaiwalas 
who are menials like scavengers and 
Sweepers, are mostly drawn from harijans 
since other communities consider such job 
infra dig. So, there is 83% representa- 
tion of SCs among safaiwalas. This is 


not because of representation but because ` 


no one else is forthcoming for such ‘un~ 
touchable’ jobs. The Scheduled Tribes 
have a more pathetic tale to tell. In 
Class I services they have 1% representa- 
tion, in Class II, 1.8% in Class III, 
2.2% and in Class IV (excluding safai- 
walas) 5.1% end even among safaiwalas 
only 1.5%. On the basis of these statis- 
tics the Railway Board’s case is that ad- 
equacy of representation for SCs & STs 
even according to their population (for- 
getting centuries of total exclusion) is a 
long way off. 


66. These official figures culled from 
the Reports of the Commissioner for 
Scheduled Castes and Scheduled Tribes 
are for employment in Central Govt. not 
confined to the Railways, and reveal how 
a square deal to SCs & ST's may take 
centuries, observing the current snail’s 
pace in the intake, 


67. Social realists will read these pes- 
simistic figures of the last ten years 
which prove the myth and negate the 
neurotic rhetoric about the SC & ST 
communities having cornered all the posts 
in the Central Government from Chap- 
rasi to Secretary, accelerating thereby 
the impending calamity of administra- 
tive collapse due to the disproportionate 
presence of the ‘inefficient’ social com- 
ponents! A mere formula of reservas 
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tion is nof the factum of recruitment, 
That is morbid fancy. The truth is that 
more aggressive policies than paper re- 
servations are the need if equality and 
excellence are the creed, Reservation is 
but one strategy and historically 
has established itself. More must be 
done by a complex of processes by which 
harijans/girijans will get boosted in 
‘capabilities’, and mainstreamed to share 
in the Civil Service cake. The poor an- 
nual assimilation into the public employ- 
ment sector of the weakest social seg- 
ments makes a tragic mockery of the 
statistical jugglery of harijan monopoly. 
Any theory or formula is best tested by 
how it works, not by how it is worded. 
Nikita Kruschey once remarked: “...... a 
theory isolated from practice, is dead, 
and practice which is not illumined by 
sehcneen's theory is blind’, The theoretical 
attack on over-representation flowing 
from the reservation rule must be tried 
out in practice, as the figures for the last 
10 years show; and the justification for 
more facilities and higher percentage in 
public employment must be validated by 
the thesis of social justice. Assertions 
either way end in a blind alley. Thaf 
is why we have been at _pains to project 
the constitutional theory” and resultant 
representation of SC & ST reservations 
under Art. 16 (4). 


(For Table see below) 


68. The facts, in the statement we 
have digested from the Reports of the 
Commissioner for Scheduled Castes and 
Scheduled Tribes, conclusively show the 
long distance to travel before the SC & 
ST members in the civil services can be 
said to have had a fair or at least a pro- 
portional deal. Classes If and III for the 
whole of the central services have a range 
of 3.84% to ¥.37% and 9.27% to 12.55% 
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for Scheduled Castes and 0.37% to 1.03% 
and 1.47% to 3.11% for Scheduled Tribes 
while their eligibility is of the order of 
15% and 74% respectively, What a 
grievous leeway after 33 long years may 
be the acid comment of the victim sector 
(Le. the harijans and the girijans), 

69. The Central Government has 
countered the submission of the peti- 
tioners, presented persuasively by Shri 
Venugopal, that reservation compounded 
by the carry forward rule has ended up 
almost in cent per cent reservation ta 
SCs&STs (thus wholly excluding others 
from job opportunities) The counter- 
affidavit states thus: 


I do not admit that the Government is 
giving 100% reservation to the Schedul- 
ed Castes and Scheduled Tribes. I sub- 
mit that normally only 15% and 74% of 
the vacancies by means of a roster 
mechanism are reserved for the Sche- 
duled Castes and Scheduled Tribes re- 
spectively. However, in the following 
cases, it may look as if 100% of the 
available vacancies are being given to 
the Scheduled Castes/Scheduled Tribes... 


Of course, based on Rangachari, (AIR 
1962 SC 36) the State contends that en- 
try even at the promotional points is con- 
stitutionally permitted and protected. The 
grievance that junior harijans steal a 
march over other senior members of ser- 
vice is exceptional rather than general, 
according to the Railway Board, and, in 
any case, is inevitable where reservation 
is permissible. Furthermore, the Minis- 
try of Railways, having regard to Art 
335, had taken special care to give train- 
ing, coaching and the like, to prevent 
inefficiency and to promote competency of 
SC & ST members in service, The de- 
ponent on behalf of the Union of India 
has explained the position thus, 


Paxcentage of reservations made in favour of 
Scheduled Castes (SO) and Scheduled Tribes (ST) 


Olass I Olasa IT Olass ILI Olass IV 

80 ST s0 ST BO 8ST g0 ST 
As on 
1.1.70 9.36 0.40 3.84 0.37 9.27 1.47 18.09 3,59 
1.1.71 2.58 0.41 4.06 0.43 9.89 1.70 18.37 3.65 
1.1.72 2.99 0.50 4.13 0.44 9.77 1.72 18.61 3,82 
4.1.73 3.14 0.50 4,52 0.49 10.05 1.95 18.37 3.92 
1.1.74 3.25, 0.57 4.59 0.49 10.33 2,13 18.53 3.84 
1.1.75 3.43 0.62 4.98 0.59 10.71 2.27 18.64 3.99 
1.1.76 3.46 0.68 5.41 0.74 11.31 2.51 18.75 3.93 
1-1.77 4.16 0.77 6.07 0.77 1184 2.78 19.07 4,35 
1.1.78 _ 4.50 0.85 6.44 0.88 12.22 2.86 19.13 4.66 
1-1.79 4.75 . 0.94 - 7.37 1.03 12.55 3.11 19.32 6.19 
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I submit that the Ministry of Railways, 
in 1974 after reviewing the position of 
intake of Scheduled Castes and Schedul- 
ed Tribes in groups of posts filled by 
promotion in Railway Services, and on 
the basis of a recommendation made by 
the Parliamentary Committee on the 
Welfare of Scheduled Castes and Sche- 
duled Tribes, introduced a scheme of 
training of the Scheduled Caste/Scheduled 
Tribe employees on the jobs of thé posts 
to which they are to be promoted. Ac- 
cording to this scheme, if, during selec- 
tion proceedings, it is found that the 
Scheduled Castes/Scheduled Tribes of 
requisite standards are not available for 
being placed on the Panel, the best 
among them numbering to the extent of 
reserved vacancies i.e, who secure the 
highest marks, are provided with in-ser- 
vice training. For this purpose, such 
candidates are promoted on ad hoc basis 
for a period of six months to the grade 
of the post on the jobs of which they are 
to receive training. During the said six 
months’ period, the administration gives 
them all facilities for improving their 
knowledge and coming up to the requisite 


standard, if necessary by organising 
special coaching classes. At the end of 
six months’ period, a special report is 


obtained on the working of such can- 
didate which is reviewed by the General 
Manager or other competent authority. 
If, as a result of this review, they are 
found to have come up to the requisite 
standard of fitness to hold the post on 
regular basis, they are included in the 
panel and are promoted to the grade re- 
pularly. If, however, the said review re- 
veals that such candidates, even after 
receiving the training on the jobs to 


which they are to be promoted regularly, - 


have not come up tothe requisite standard 
of suitability, such candidates are im- 
mediately reverted to the grade from 
which they were given ad hoc promotion 
for the purpose of training. 


70. A further plea is taken that tem- 
porary promotions on ad hoc basis 
sometimes given to SC & ST members 
purely for short durations “for the pur- 
pose of imparting them with in-service 
training on the jobs of the post to which 
they aspire for promotion”. This had 
to be treated as a training period rather 
than an unconstitutional promotion over 
the heads of seniors. In short, the fac- 
tual submission of massive infiltration of 
incompetent harijans/girijans into the 
Railway Service vertically all along the 
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line is refuted by facts and figures. Se+ 
condly, the legal contentions of the peti- 


tioners have also been contested by the 
Union of India (given earlier). 


71, In this background, we may for- 
mulate the following points round which 
arguments have ranged and then deal 
with some mini-submissions and techni- 
cal objections put forward before us. 

(1) Does Art. 16 (1) insist on absolute 
equality or permit realistic and rational 
classification of unequal classes and treat- 
ment of such classes differently ? 

(2) Do SCs & STs stand in a different 
class from the rest of the Indian commu- 
nity ? 

(3) Are SC & ST castes, within the 
scope of Art. 16 (2)? If so, does Art. 16 
(4) save special provisions in their favour 
in matters of promotion and allied mat- 
ters ? 


(4) Do the directives under attack im- 
pair administrative efficiency to a degree 
that it is violative of Art. 335? 

(5) Do the ten circulars reduce the 
fundamental right under Art. 16 (1) to a 
husk or cipherise it altogether ? 

72. We must state certain constitu- 
tional fundamentals and societal elemen- 
tals before we make a dialectical study 
of the basic issues thrown up by these 
cases. Most of the submissions made by 
counsel for petitioners cannot survive 
Rangachari, (AIR 1962 SC 36) -and 
Thomas, (AIR 1976 SC 490) and our task 
is simplified by abiding by the proposi- 
tions laid down therein, because these 
twin rulings bind us being of benches of 
five and seven judges. Even though we 
would, we could not and even though we 
could, we would not, depart from the 
holdings in these twin land-mark cases 
which set the gravestone on many of the 
contentions. 


73. What are the constitutional fun- 
damentals bearing on egality vis a vis 
backward classes, especially the SCs & 
STs? What are the social essentials 
afflicting the life-style of the SCs & STs? 
What is economic backwardness as dis- 
tinct from social injustice and how does 
the Constitution strike the path of re- 
medial jurisprudence harmonising the 
demands of both categories ? 

74, A luminous preface to the consti- 
tutional values nullified by social reali- 
ties is found in Dr, Ambedkar’s address 
to the Constituent Assembly earlier ex- 
tracted, which draws poignant attention 
to the life of contradictions between the 
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explosive social and economic inequali- 
ties and the processes of political demo- 
cracy. “How long shall we continue to 
live this life of contradictions? How 
Yong shall we continue to deny equality 
in our social and economic life?” was the 
interrogation before the framers of the 
Constitution and they wanted to enforce 
the principle of ‘one man, one value’. This 
perspective must inform the code of 
equality contained in Arts. 14 to 16. 
Equality being a dynamic concept with 
flexible import’ this Court has read into 
Articles 14 to 16 the pragmatic doctrine 
of classification and equal treatment to 
all who fall within each class. But care 
must be taken to see that classification is 
not pushed to such an extreme point as 
to make the fundamental right to equa- 
lity cave in and collapse. (See observa- 
.tions in State of Jammu and Kashmir v. 
Triloki Nath Khosa, (1974) 1 SCR 771: 
(AIR 1974 SC 1). Ray, C.J. in State of 
Kerala v. Thomas (1976) 1 SCR 906 at 
pp. 926-29 : (AIR 1976 SC 490) epitomised 
the position in a few passages: 

Articles 14, 15 and 16 form part of a 
string of constitutionally guaranteed 
rights. These rights supplement each 
other. Article 16 which ensures to all 
citizens equality of opportunity in matters 
relating to employment is an incident of 
guarantee of equality contained in Arti- 
cle 14. Article 16 (1) gives effect to Arti- 
cle 14. Both Articles 14 and 16 (1) per- 
mit reasonable classification having a 
nexus to the object to be achieved. 

Discrimination is the essence of classi- 
fication Classification is, there- 
fore, to be founded on substantial dif- 


ferences which distinguish persons group- - 


ed together from those ‘left out of the 
groups and such differential attributes 
must bear a just and rational relation to 
the object sought to be achieved............ 

There is no denial of equality of op- 
portunity unless the person who com- 
plains of discrimination is equally situat- 
ed with the person or persons who are al- 
leged to- have been favoured, Art. 16 (1) 
does not bar a reasonable classification 
of employees or reasonable tests for their. 
selection, State of Mysore v. V. P, 
Narasinga Rao, (1968) 1 SCR 407 ; (AIR 
1968 SC 349). This equality of opportu- 
nity need not be confused with absolute 
@quality......... 

Under Article 16 (1) equality of op- 
portunity of employment means equality 
as between members of the same class of 
employees and not equality babies: 
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members of separate, independent class 

"The rule of parity is the equal treat- 
ment of equals in equal circumstances, 
The rule of differentiation is enacting 
laws differentiating between different 
persons or things in different circum- 
stances. The circumstances which govern 
one set of persons or objects may not 
necessarily be the same as governing an- 
other set of persons or objects so that the 
question of unequal treatment does not 
really arise between persons governed by 
different conditions and different sets of 


circumstances, ...... os svevest A classifica- 
tion in order to be constitu- 
tionai must rest upon distinc- 


tions that are substantial and not merely 
illusory, The test is whether it has a re- 
asonable basis free from artificiality and 
arbitrariness embracing all and omitting 
none naturally falling into that category. 
The learned Chief Justice relied upon 
earlier decisions to substantiate this pro- 
position. In State of J. & K. v. Triloki 
Nath Khosa, (1974) 1 SCR 771: (AIR 
1974 SC 1) this Court had held that the 
State may make rules guided by realities 
just as the legislature “is free to recog- 
nise degrees of harm and it may confine 
its restrictions to those classes of cases 
where the need is deemed to be the 
clearest.” Thus we arrive at the constitu- 
tional truism that the State may classify, 
based upon substantial differentia, groups 
or classes and this process does not neces- 
sarily spell violation of Articles 14 to 16. 

75. Therefore, in the present case if 
the SCs & STs stand on a substantially 
different footing they may he classified 
group-wise and treated separately since 
there is a Great Divide between the SCs & 
STs on the one hand and the rest of the 
Indian community on the other. ' This is 
no matter of speculation or investigation 
because the Constitution itself has re- 
cognised the direct socio-economic back- 
ward status of these species of huma- 
nity. We may quote Ray, C. J. where he 
observed: (1976) 1 SCR 906 at 931: (AIR 
1976 SC 490). 

The Constitution makes a classification 
of Scheduled Castes and Scheduled Tribes 
in numerous provisions and gives a 
mandate to the State to accord special or 
favoured treatment to them. Article 46 
contains a Directive Principle of State 
Policy — fundamental in the governance 
of the country enjoining the State to pro- 
mote with special care educational and 
Scheduled 
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Castes and Scheduled Tribes and fo pro- 
tect them from any special injustice and 
exploitation. Article 335 enjoins that the 
claims of the members of the Scheduled 
Castes and Scheduled Tribes to the servi- 
ces and posts in the Union and the States 
shall be taken into consideration, Arti- 
cle 338 provides for appointment by the 
President of a Special Officer for the 
and Scheduled Tribes 
to investigate all matters relating to the 
safeguards provided for them under the 
Constitution. Article 341 enables the Pre- 
sident by public notification to specify 
castes, races or tribes which shall be 
deemed to be Scheduled Castes in the 
States and the Union. Territories, Art. 342 
contains provision for similar notification 
in respect of Scheduled Tribes, Arti- 
cle 366 (24) and (25) defines Scheduled 
Castes and Scheduled Tribes. The classi- 
fication by the impugned rule and the 
order is with a view to securing adequate 
representation to Scheduled Castes and 
Scheduled Tribes in the services of the 
State as otherwise they would stagnate 
in the lowest rung of the State services, 

Article 335 of the Constitution states 
that claims of members of the Scheduled 
Castes and Scheduled ‘Tribes shall he 
taken into consideration in the making of 
appointments to the services and posts in 
connection with affairs of the State con- 
sistent with the maintenance of efficiency 
of administration, 


76. I had made similar observations in 
the same case: (1976) 1 SCR 906 at 974 ¢ 
(AIR 1976 SC 490). 


The Directive Principles of State 
Policy, fundamental in the governance of 
the country, enjoin on the State the pro- 
motion ,with special care the educational 
and economic interests of the weaker sec- 
tions of the people, and, in particular, 
of the Scheduled Castes and the Schedul- 
ed Tribes ...... and protect them from so- 
cial injustice’. To neglect this obligation 
is to play truant with Article 46. Un- 
doubtedly, economic interests of a group 
— as also social justice to it — are tied 
up with its place in the services under 
the State. Our history, unlike that of 
some other countries, has found a zeal- 
ous pursuit of Government jobs as a 
mark of share in State power and econo- 
mic position, Moreover, the biggest — 
and expanding, with considerable State 
undertakings, employer is Government, 
Central and State, so much so appoint- 
ments in the public services matter in- 
creasingly in the prosperity of backward 
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segments, The Scheduled Castes and 
Scheduled Tribes have earned special 
mention in Art, 46 and other ‘weaker sec- 
tions’ in this context means not every 
‘backward class’ but those dismally de- 
pressed categories comparable eco- 
nomically and educationally to Schedul« 
ed Castes and Scheduled Tribes. 


77. Proceeding on this footing, the 
fundamental right of equality of oppor- 
tunity has to be read as justifying the 
categorisation of SCs & STs separately for 
the purpose of “adequate representation” 
in the services under the State. The ob- 
ject is constitutionally sanctioned in 
terms, as Articles 16 (4) and 46 specifi- 
cate. The classification is just and reason- 
able. We may, however, have to test 
whether the means used to reach the end 
are reasonable and do not outrun the 
purposes of the classification. Thus the 
scope of the case is narrowed down. 


78. Of course, apart from Art, 16 (1), 
Article 16 (2) expressly forbids discrimi- 
nation on the ground of caste and 
here the question arises as to whether 
the Scheduled Castes and Tribes are 
castes within the meaning of Art. 16 (2). 
Even assuming that there is discrimina~ 
tion, Article 16 (2) cannot be invoked 
unless it is predicated that the Scheduled 
Castes are 'castes’, Terminological simi~ 
larities are an illusory guide and we can- 
not go by verbal verisimilitude. It is very 
doubtful whether the expression caste 
will apply to Scheduled Castes. At any 
rate, Scheduled Tribes are identified by 
their tribal denomination. A tribe cannot 
be equated with a caste. As stated earlier, 
there are sufficient indications in the Con- 
stitution to suggest that the Scheduled 
Castes are not mere castes, They may be 
something less or something more and 
the time badge is not the fact that the 
members belong to a caste but the cr- 
cumstance that they belong te an indes- 
eribably backward human group. Ray, 
C. J. in State of Kerala v. Thomas (AIR 
1976 SC 490) (supra) made certain observa- 
tions which have been extracted earlier 
to make out that “Scheduled Castes and 
Scheduled Tribes are not a caste within 
the ordinary meaning of caste”. Since a 
contrary view is possible and has been 
taken by some judges a verdict need not 
be rested on the view that SCs are nof 
castes. Even assuming they are, clas- 
sification, if permitted, will validate 
to the differential rules for ` promo- 
tion. Moreover, Article 16 (4) is an ex- 
ception to Article 16 (2) also, 
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79. The constitutional enquiry is whe« 
ther the harijan/girijan fold is so sharp- 
ly marked off from the rest of the Indian 
human family as to justify classification 
for considerate treatment in the field of 
public employment? 


80. Let us be sure of the social facts, ` 


Mark Twain cynically remarked onces 
“Get your facts first, and then you can 
distort them as much as you please”, By 
that token, let us scan the status of the 
SCs & STs, the result of reservations in 
habilitating them into State services and 
the depressment impact on efficiency by 
supersession of meritorious seniors. It is 
a fact of our social history and a blot on 
our cultural heritage that 135 million 
men and women, described as SCs & STs, 
have been suffefing as “suppressed class- 
es”, denied human dignity and languish- 


ing as de facto bonded labour, They 
still are, in several places, “worse than 
the serf and the slave” and “their 


social standard is lower than the social 
standard of ordinary human beings” 
(Ambedkar), Tortured, ` violated and 
even murdered, the saga of the SCs & 
STs, is not only one of economic exploita- 
tion but of social ostracisation. Referring 
to the sorrows of the suppressed shudras 
(what I prefer to call the panchama proa 
letariat) Swami Vivekananda demanded 
shudra raj and refuted the incapabilities 
of the groaning untouchables: 

“Aye, Brahmins, if the Brahmin has 
more aptitude for learning on the ground 
of heredity than the Pariah, spend no 
more money on the Brahmin’s education 
but spend all on the Pariah, Give to 
the weak, for there all the gift is needed 
vises Our poor people, these downtrod« 
den masses of India, therefore, require 
to hear and to know what they really 
are. Aye, let every man and woman and 
child, without respect of caste or birth 
weakness and strength, hear and learn 
that behind the strong and the weak, be- 
hind the high and the low, behind every- 
one, there is that Infinite Soul, assur 
ing that infinite possibility and the in- 
finite capacity of all to become great and 
good. Let us proclaim to every soul 
‘Arise, awake and stop not till the goal 
is reached’, Arise, awake!” (Socio-political 
views of Vivekananda, Binoy K, Roy, 
p. 30.) 

To make democracy functional and 
the republic real the social and economia 
personality of these backwardmost sece 
tions had to be restored. From this 
angle, the ancient injustice on the 
shudras among the shudras has to be 
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liquidated by effective equalising mea- 
sures, Power, material power, is the key 
to socio-economic salvation and the State 
being the nidus of power, the framers of 
the Constitution have ade provision for 
representation of thesé’” weaker sections 
both in the legislature and the executive 

81. More poignant is the fact that all 
the welfare programmes have been only 
on paper, not in practical life, With all 
the ‘pampering’ complained of, we find 
that these downtrodden millions remain 
at the bottom of the socio-economic scale 
and totter in the administrative services 
surviving with difficulty and securing 
some promotion here or there amidst a 
hostile milieu. If the concessions, re- 
servations, relaxations and other par- 
tisan provisions had actually brought into 
the Services a considerable percentage af 
least commensurate with their popula- 
tion, maybe, the grievance voiced may 
ring true. But as late as 1971, a former 


‘Minister, B, S, Murthy, in his book "De- 


pressed and Oppressed (Forever in 
Agony)” has given a sombre picture of 
the actual plight of the harijans of India 
and the figures of employment in Gov- 
ernment Services of Scheduled Castes 
and Tribes as on 1-1-1970 (20 years after 
the Constitution) furnished by him (p, 74) 
are tell-tale, In Class I Services percen- 
tage-wise these castes which constituta 


22.5% of India’s population had 0.40% in- 


Class II, 0.40, in Class HI, 1.47 and in 
Class IV, 3.41, This was socio-economic 
democracy in reverse gear and a callous 
picture of under-representation in admin- 
istration as if harijans and girijans were 
still untouchable and unapproachable, vis- 
a-vis Services under the State. Once we 


realise with John Tyndall that 
‘It is as fatal as it is co- 
wardly fo blink facts because 


they are not to our taste”, tha wind is 
taken out of the sails of the case of the 
petitioners, For, in truth and actual life 
whatever the Railway Board’s orders 
may say the representation of the SCs & 
STs, remains substantially below the 
sanctioned level although fair representa» 
tion, at least in proportion to their popu- 
lation is what is demographically just, 
ignoring for the moment the neutralisa- 
tion of the iniquitous past, 

82. We must remember that Art, 14 
speaks of equality before the law and 
Art, 16 vouchsafes equality of opportu- 
nity. The social dynamics of equality 
involve the strategy of equalisation in a 
society of stratification through_casteifica- 
tion, One of us did observes (1976) 1 
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SCR 906 at 979-80 at 983: (AIR 1976 SC 
490), 


“In a spacious sense, ‘equal opportuni- 
ty’ for members of a hierarchical society. 
makes sense only«4f a strategy by which 
the underprivileged have environmental 
facilities for developing their full human 
potential. This consummation is 
accomplished only when the utter- 
ly depressed groups can claim a fair 
share in public life and economic activity, 
including employment under the State, 
or when a classless and casteless society 
blossoms as a result of positive State ac- 
tion. To help the lagging social segments, 
by special care, is a step towards and not 
against a larger and stabler equality...... 


Tt is a statistically proved social reali- 
ty in India that the depressed employ- 
ment position of harijans is the master 
problem in the battle against generations 
of retardation, and ‘reservation’ and other 
solutions have made no significant im- 
pact on their employment in public ser- 
vices. In such an unjust situation, to 
maintain mechanical equality is to per- 
petuate actual inequality. A battery of 
several programmes to fight down this 
fell backwardness must be tried out by 
the State”, 


Subba Rao, J., in Devadasan’s case (1964) 
4 SCR 680: (AIR 1964 SC 179) brought 
out the need for equalisation to produce 
stable equality in society by a telling 
imagery. Although he was in a minority 
on one point in that case, that did not 
detract from the validity or force of the 
general observations: (Ibid p. 700). 
Article 14 lays down the general rule 
of equality. Article 16 is an instance of 
the application of the general rule with 
special reference to opportunity of ap- 
pointments under the State. It says that 
there shall be equality of opportunity for 


all citizens in matters relating to 
employment or appointment to any 
office under the State. If it stood 
alone, all the backward communi- 


ties would go to the wall in a society of 
uneven basic social structure, the said 
rule of equality would remain only a 
utopian conception unless a practical 
content was given to it. Its strict en- 
forcement brings about the very situa- 
tion it seeks to avoid. To make my point 
clear, take the illustration of a horse 
race — one is a first class race horse and 
the other an ordinary one. Both are 
made to run from the same starting point. 
Though theoretically they are given 
equal opportunity to rum the race, in 
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practice the ordinary horse is not given 
an equal opportunity to compete with 
the race horse, Indeed, that is denied to 
it, So a handicap may be given either 
in the nature of extra weight or a start 
from a longer distance. By doing so, 
what would otherwise has been a farce 
ofa competition would be made a real one, 
The same difficulty had confronted the 
makers of the Constitution at the time it 
was made. Centuries of calculated op- 
pression and habitual submission reduced 
a considerable section of our community 
to a life of serfdom. It would be well- 
nigh impossible to raise their standards 
if the doctrine of equal opportunity was 
strictly enforced in their case. They 
would not have any chance if they wera 
made to enter the open field of competi- 
tion without adventitious aids till such 
time when they could stand on their 
own legs. 

A strikingly similar strain of juristie 
thinking has been developed in other 
jurisdictions in the field of equal protec- 
tion and benign discrimination by Poly- 
vos G. Polyviou in his book “The Equal 
Protection of the Laws”, It may be 
meaningful to notice the argument: The 
Equal Protection of the Laws by G. Poly- 
viou p. 364, 361-63. 

Me suaesees focuses on the concepts of equal 
treatment and equal opportunity, pro- 
fesses to construe them realistically, and 
declares that (t)he minority applicant 
does not have an opportunity “equal” to 
the white’s because the discriminatory 
denial of educational, professional and 
cultural opportunities for generations past 
has severely handicapped him in ‘any 
contest of early intellectual attainment’, 
As professor Cox has well put the ques- 
tion, '(d)o we achieve equality by putt- 
ing each individual on the same starting- 
line today or by giving minority appli- 
cants head-starts designed to offset the 
probable consequences of past discrimina~ 
tion and injustice against the group 
with which the applicant is identified? 

83. The same author deals with ‘re- 
verse discrimination’ in school admissions 
and refers to Prof, Dworkin’s socio-jural 
defense of preferences : 


Nor should it be forgotten in this con- 
nection that, at least in terms of tradi- 
tional theory, rights to equal treatment 
and to freedom from discrimination, as 
normally concé@ived, are personal and in- 
dividual, and that ‘{e)qual protection is 
not achieved through (the) indiscriminate 
imposition of inequalities for the alleged 
benefit of groups, however disadvantaged, 
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Benevolent quotas and reverse discrimi~ 
nation on this view, fatally offend funda- 
mental notions of individualism inher- 
ent in the notion of equality. In ans- 
wer, it may be said that to regard the 
concept of equality simply from this 
(traditionally) individualistic point of 
view is to take an unduly restrictive view 
of its social function and to ignore its 
allegedly multifaceted character, Or, to 
adopt a somewhat different strategy, one 
may read the right to equal treatment 
(both the more general right to equality 
and the right enshrined in the constitu~ 
tional guarantee of equal protection) in 
a particularly abstract way and formu- 
jate it in such a manner that it is not 
necessarily violated by the adoption of 
benign racial classifications. In this 
way, Professor Dworkin distinguishes 
between two ‘different sorts of rights’ 
which individuals may be said to have, 
The first is the right to equal treatment, 
which is the right to an equal distribu- 
tion of some opportunity or resource, and 
the second is the right to treatment as 
an equal, ‘which is the right, not to re- 
ceive the same distribution of some 
burden or benefit, but to be treated with 
the same respect and concern as anyone 
else’. For Dworkin it is the right to 
treatment as an equal. that is funda- 
mental, whilst the right to equal treat- 
ment is only derivable, and it is the for- 
mer that, as a general matter, is given 
‘constitutional standing’ by the Equal 
Protection Clause. In other words, white 
applicants for admission to Law School 
who may have been turned away because 
of the reservation of some places for 
members of disadvantaged minority 
groups cannot (in a case like the one set 
out above) successfully complain, the 
reason being that they do not have a 
right to equal treatment in the assign- 
ment of places, but they do have the right 
to be treated as equals, that is, with 
equal respect, concern and sympathy, in 
the making of decisions as to which ad- 
missions standards should be used. More 
specifically, this right is viewed by 
Dworkin as meaning that each candidate 
for admission has a right that his in- 
terests should be looked at ‘as fully and 
symbathetically’ as the interests of ‘any 
others when decisions are being taken as 
to which of the many possible criteria 
for admission to elevate to the status of 
the pertinent ones. But if this condition 
is satisfied, rejected white applicants will 
fail in their contention that the particu- 
lar admissions program was unfair and 
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unconstitutional (even if they had been 
effectively excluded from consideration 
as a result of the adoption of racial cri- 
teria in determining the allocation of 
some of the available places.) The sim- 
ple question Dworkin would ask in these 
cases is whether the particular admis- 
sions program ‘serves a proper policy 
that respects the right of all members 
of the community to be treated as 
equals, but not otherwise. 

No debate is needed to uphold reserva- 
tion in promotions as such. Not only has 
Rangachari (AIR 1962 SC 36) sustained it 


in regard to selection posts, Thomas’s 
case (AIR 1976 SC 490) decided by a. 
Bench of seven Judges, has expressly 


approved Rangachari. The only question 
bearing on reservation vis-a-vis promo- 
tion is as to whether it is unconstitutional 
if it is extended to non-selection posts 
while it is constitutional in regard to 
selection posts. 


84, Anyway, Annexure F, one of the 
circulars sought to be quashed by the 
petitioners relates only to selection posta 
and has been expressly upheld in Ranga- 
charis case (AIR 1962 SC 36), The 
quantum of reservation is not excessive, 
the field of eligibility is not too un 
reasonable; the operation of the reserva- 
tion is limited to selection posts and no 
relaxation of qualifications is written into 
the circular except that candidates of 
the SC & ST communities “should be; 
judged in sympathetic manner”, More- 
over, administrative efficiency is secure 
because there is a direction “to give such 
staff additional training and coaching, to 
bring them up to the standard of others”; 
The rejection of the invalidatory con- 
tention of the petitioners is inevitable, 


85. Annexure H is bad for unconsti- 
tutionality according to the petitioners 
for many reasons. For one thing, an 
SC/ST employee gets one grading high- 
er than otherwise assignable to him on 
the record of his service. So much so, if 
he is ‘good’ he will be categorised as 
‘very good’. This fiction or fraud in grad- 
ing is said to be a vice rendering the pro- 
motional prospects unreasonable. We do 
not agree. Superficially viewed, this clum~ 
sy process of reclassifying ability may 
strike one as disingenuous, Of course, this 
concession is confined to only 25% of the 
total number of vacancies in a particular 
grade or post filled in a year. So there 
is no rampant vice of every harijan or 
girijan jumping over the heads of others, 
More importantly, we think this is only 
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an administrative device of showing a 
concession or furtherance of prospects 
of selection, Even as under Art, 15 (4) 
and Article 16 (4) lesser marks are pre- 
scribed as sufficient for SCs & STs or ex- 
tra marks are added to give them an ad= 
vantage: the regrading is one more me- 
thod of boosting the chances of selection 
of these depressed classes, There is noth- 
ing shady about it, If there is advance« 
ment of prospects of SC & ST by addi- 
tion of marks or prescribing lesser mini= 
mum marks or by relaxing other quali-~ 
fications, I see no particular outrage in 
re-categorisation which is but a different 
‘mode of conferring an advantage for the 
plain and understandable reason tha 
SCs & STs, do need some extra help. Itis 
important to note that the prescribed 
minimum qualifications and standards of 
fitness are continued even for SCs & STs, 
under Annexure H, 


86. The other vice pointed out against 
Annexure H is that the qualifying marks 
in respect of SC & ST candidates is 
somewhat Tess than is applicable to can- 
didates of unreserved groups. There is 
no merit in this objection and no good 
ground exists which militates against the 
constitutionality of Annexure H, 

87. Annexure I is also unexceptionabie 
since all that_it does is to re-adjust the 
proportion of reservation in conformity 
with the latest Census, Posts for which 

ecruitment, realistically speaking, 
takes place on a regional basis are sub- 
jected to reservation taking into account 
the percentage of SC/ST population in 
the concerned State, This is also reasona- 
bie. Likewise, the carry forward rule 
being raised from 2 years to 3 years also 
cannot be struck down. It must be re- 
alised that law is not an abstraction but 
an actual prescription in action. So what 
we have to be more careful about is to 
scrutinise whether the carry forward 
rule by being increased to 3 years is 
going to confer a monopoly upon the 
SC & ST candidates and deprive 
others of their opportunity for appoint- 
ment, From the percentage furnished by 
the Railway Board we find that even if 
we carry forward vacancies for any num- 
ber of years there is no prospect, within 
the reasonable future, of sufficient num- 
ber of SC & ST candidates turning up to 
fill them, There is a provision that if 
sufficient number of candidates from the 
SC & ST are not found, applicants from 
the unreserved communities will be 
iven the appointment provisionally. 
iter 3 years those vacancies cease to be 
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reserved. Going by the actuals it is clear 
that no serious infraction of any indivi- 
dual’s fundamental right under Article 16 
(1) takes place and no monopoly is con- 
eceivably conferred on SC & ST candi- 
dates, they are not available in sufficient 
numbers to reach anywhere near the 
percentage reserved. 
_ 88. Even going by the majority, Deva- - 
dasan’s case, (1964) 4 SCR 680 at p. 6953 
(AIR 1964 SC 179) lays down the propo- 
sition that under Article 16 (4): 
“reservation of a reasonable percentage 
of posts for members of the Scheduled 
Castes and Tribes is within the compet- 
ence of the State, What the percentage 
ought to be must necessarily depend upon 
the circumstances obtaining from time to 
time.” : 
Mudholkar, J, speaking for the majority 
has struck down only one restriction. 
“In order to effectuate the guarantee 
each year of recruitment will have to be 
by itself and the reservation for back- 
ward communities should not be so ex» 
cessive as to create a monopoly or to dis- 
turb unduly the legitimate claims of 
other communities”, (emphasis added). 
Unlimited reservation. of appointments 
may be impermissible because it renders 
Article 16 (1) nugatory, At the same 
time, Article 16 (4), calculated fo pro- 
mote social justice and expressive of the 
deep concern of the Constitution for the 
limping bracket of Indians, must be given 
full play. That is why the only restraint 
imposed by Mudholkar, J. is that an ex- 
ercise of power under Article 16 (4): 
“does not mean that the provision made 
by the State should have the effect of 
virtually obliterating the rest of the 
Article, particularly clauses (1) and (2) 
thereof.” (1964) 4 SCR 680 at 695: (AIR 
1964 SC 179). 


By the three-year ‘carry forward’ 
rule one is unable to see how, in 
practice, the total vacancies will be 
gobbled up by the harijan/girijan groups 
“virtually obliterating” Article 16 (1). 
The court hds made it very clear that 
the problem of giving adequate repre-| 
sentation to backward classes under Arti- 
cle 16 (4) is a matter for the Govern- 
ment to consider, ‘bearing in mind? the 
need for a reasonable balance between 
the rival claims as pointed out in Balaji’s 
case, (1963) Supp 1 SCR 439: (AIR 1963 
SC 649), f 

89. It is true that in Balaji's case (AIR 
1963 SC 649) and Devadasan’s case (1964) 
4 SCR 680: (AIR 1964 SC 179) ‘the carry 
forward’ rule for backward classes far 
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exceeded 50% and was struck down, We 
must remember that the percentage of 
reservation for backward classes includ- 
ing SC & ST was rather high in both the 
cases. In Devadasan’s case the court went 
into the actuals, not into the hypotheti- 
cals, This is most important, The Court 
actually verified the degree of depriva- 
tion of the ‘equal opportunity’ right and 
discovered: (Ibid at 693-94) 


In the case before us 45 vacancies have 
actually been filled out of which 29 have 
gone to members of the Scheduled Castes 
and Tribes on the basis of reservation 
permitted by the carry forward rule, This 
comes to about 64.4% of reservation, 
Such being the result of the operation of 
the carry forward rule we must, on the 
basis of the decision in Balaji’s case hold 
that the rule is bad. (emphasis added) | 
What is striking is that the Court did 
not take an academic view or make a 
notional evaluation but checked up to 
satisfy itself about the seriousness of the 
infraction of the right. On that footing, 
the petitioners have not demonstrated 
that in any particular year, virtually and 
in actual terms of promotion, there has 
been a substantial excess over 50% in 
favour of the SC & ST promotees. Mathe- 
matical calculations, departing from real- 
ities of the case, may startle us without 
justification, the apprehension being mis- 
placed, All that we need say is that the 
Railway Board shall take care to issue 
instructions to see that in no year shall 
SC & ST candidates be actually appoint- 
ed to substantially more than 50% of 
the promotional posts, Some excess will 
not affect as mathematical precision is 
different in human affairs, but substan- 
tial excess will void the selection, Sub- 
ject to this rider or condition that the 
‘carry forward’ rule shall not result, in 
any given year, in the selection or ap- 
pointments of SC & ST candidates con- 
siderably in excess of 50%, we uphold 
Annexure I, 

90. Heated arguments about the hurt 
caused by Annexure ‘J’ have been ad=- 
dressed to us, It deals with the 40-point 
roster and the posts allotted to the SC & 
ST allottees, Once the fundamental pre- 
mises are accepted there is nothing un- 
reasonable or wrong in Annexure 1 and 
2 to Annexure J, It is significant that 
with a view to prevent total exclusion of 
others there is a provision that if there 
are only two vacancies in a given year, 
not more than one may be treated as re- 
served and if there is only one vacancy, 
jt should be treated as unreserved, Im- 
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plementation of reservations necessarily 
involves practical steps like evolving a 
roster system, Once the parameters of 
reservation are within the framework of 
the fundamental rights, minute scrutiny 
of every administrative measure and 
hunting for unconstitutionality is not 
permissible, 

91. Far more serious is the criticism 
of Annexure 'K' on the basis of which 
reservations were introduced even to 
promotion posts filled by the ‘seniority-~ 
cum-suitability’ rule, Some other relaxa- 
tions and concessions also are granted 
under it to SC & ST candidates, But the 
maximum mayhem inflicted by Anne- 
xure K is in the extension of the opera- 
tion of promotional reservation to non- 
selection posts, It was urged that Ranga- 
chari (AIR 1962 SC 36) (supra) did not 
cover non-selection posts and, therefore, 
could not be an authority to sustain its 
validity, There is no force in this submis- 
sion, 

92, The sting of the argument against 
reservation is that it promotes ineffici- 
ency in administration by choosing sub- 
standards candidates in preference to 
those with better mettle, Competitive 
skill is more relevant in higher posts, 
especially those where selection is made 
by competitive examinations, Lesser 
classes of posts, where promotion is se- 
cured mechanically by virtue of seniority 
except where the candidate is unfit, do 
not require a high degree of skill as in 
the case of selection posts, (See (1968) 
1 SCR 721 at 734: (AIR 1968 SC 507).) 
It is obvious that as between selection 
and non-selection posts the role of merit 
is functionally more relevant in the 
former than in the latter, And if in 
Rangachari reservation has been held 
valid in the case of selection posts, such 
reservation in non-selection posts is an 
a fortiori case, If, in selecting top officers 
you may reserve posts for SC/ST with 
lesser merit, how can you rationally 
argue that for the posts of peons or lower 
division clerks reservation will spell cala- 
mity? The part that efficiency plays is 
far more in the case of higher posts than 
in the appointments to the lower posts.| 
On this approach Annexure K is beyond 
reproach, 

93. One may easily sympathise with 
holders of non-selection posts, They ara 
many in number in the lower stations of 
life. They are economically backward and 
burdened with the drudgery of life, That 
is why there is a ballyhoo raised by a 
larger number of people when some cates 
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gories in far more distressing social situa- 
tions enter the arena with preferential 
treatment, Looking at the problem from 
the point of view of law and logic and 
the constitutional justification under Arti- 
cle 16 (4) for reservation in favour of 
the panchama proletariat there is nothing 
to strike down in Annexure K. As be- 
tween the socially, even economically, 
depressed and the economically back- 
ward, the Constitution has emphatically 
cast its preference for the former. Who 
are we, as Judges to question the wisdom 
of provisions made by Government with- 
in the parameters of Article 16 (4)? The 
answer is obvious that the writ of the 
court cannot quash what is not contrary 
to the Constitution however tearful the 
consequences for those who may be ad- 
versely affected. The progressive trend 
must, of course, be to classify onthe 
have-not basis but the SC/ST, category 
is, generally speaking, not only deplor- 
ably poor but also humiliatingly pariah 
in their lot, Maybe, some of the forward 
lines of the backward classes have the 
` best of both the worlds and their elec- 
toral muscle qua caste scares away even 
radical parties from talking secularism 
to them. We are not concerned with that 
dubious brand. In the long run, the re- 
cipe for backwardness is not creating a 
vested interest in backward castes but 
liquidation of handicaps, social and eco- 
nomic, by constructive projects, All this 
is‘in another street and we need not 
walk that way now. 


94. Trite arguments about efficiency 
and inefficiency are a triffle phoney be- 
cause, after all, at the higher levels the 
harijan/girijan appointees are a micro- 
scopic percentage and even in the case of 
Classes III and II posts they are negli- 
gible. The preponderant majority coming 
from the unreserved communities are 
presumably efficient and the dilution of 
efficiency caused by the minimal induc- 
tion of a small percentage of ‘reserved’ 
candidates cannot affect the over-all 
administrative efficiency significantly. In- 
deed, it will be gross exaggeration to 
visualise a collapse of the Administration 
because 5 to 10% of the total number 
of officials in the various classes happen 
to be sub-standard, Moreover, care has 
been taken to give in-service training 
and coaching to correct the deficiency. 

95. TIt is fashionable to say — and 
there is, perhaps, some truth in it — that 
from generation to generation there is a 
deterioration in efficiency in all walks of 
life from politits to pedagogy to official- 
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dom and other professions, Nevertheless; 
the world has been going forward and 
only parties whose personal interest is 
affected forecast a doom on account of 
progressive deficiency in efficiency. We 
are not impressed with the misfortune 
predicted about governmental personnel 
being manned by morons merely because 
a sprinkling of harijans/girijans happen 
to find their way into the Services, Their 
apathy and backwardness are such that 
in spite of these favourable provisions, 
the unfortunates have neither the aware- 
ness nor qualified members to take their 
rightful place in the Administration of 
the country, The malady of modern India 
lies elsewhere, and the merit-mongers 
are greater risks in many respects than 
the naive tribals and the slightly better 
off low castes, Nor does the specious plea 
that because a few harijans are better 


off, therefore, the bulk at the bottom 
deserves no jack-up provisions merit 
scrutiny, A swallow does not make a 
summer. Maybe, the State may, when 


social conditions warrant, justifiably re~ 
strict harijan benefits to the harijans 
among the harijans and forbid the higher 
harijans from robbing the  lowlier 
brethren. 

96. We have adverted to Annexure M 
earlier in this judgment which shows the 
determination of Government to impart 


in-service training to those SC & ST 
candidates who are found to be below 
par. Even temporary promotions on an 


adhoc basis are limited to six months 
only to give training and experience than 
to spoil permanently the efficiency of 
the system. 

97, The Annexure has come under at- 
tack because the reservation quota has 
been raised thereby from 50 to 66-2/3%. 
We have earlier discussed this aspect and 
pointed out that what is important is not 
so much the figures mentioned on paper 
but the facts and circumstances in real 
life. We have also entered a caveat that 
in any particular year there shall not, as 
a fact, be a substantial increase upon 
50% of induction of ‘reserved’ candidates, 
It is true that Shri Venugopal, counsel 
for some of the petitioners tried to de- 
monstrate that on account of reservation 
percentages coupled with the carry for- 
ward rule it is perfectly within the realm 
of possibility that in some years a mono- 
poly may be conferred on the SC & ST 
candidates for certain categories or 
classes of posts. The mystic “maybes” 
do ‘not scare us. The actual “must bes” 
will alert~us, The Constitution deals with 
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social realities, not speculative possibili- 
ties. I have limited the physical operation 
of reservation in any particular year in 
such a manner that there will be a real 
epportunity for the exercise of the right 
under Article 16 (1) for every candidate 
of the unreserved communities, 

98, Certain minor attacks such as that 
a candidate of the SC & ST communities 


who has failed may still be tried if other 
successful candidates from those commu- 
nities are not forthcoming, This may 
seem strange disbelief in examinations as 
measure of merit. But to read stray pro- 
visions in isolation may be unfair to the 
scheme, Look at the desperate state in 
which Government is trying to give fair 
representation to harijans/girijans in 
Administration, These miserables sup- 
’ pressed by centuries of trampling are 
still slumbering despite inducements to 
awaken, It is a genetic calumny and un- 
scientific assertion to castigate the SC & 
ST communities as possessed of less in- 
tellectual potential what with Valmiki 
and Vyasa to Baba Sahib Ambedkar, The 
darkening and benumbing environment 
of ages in which shudras and panchamas 
have suffered their mental powers to be 
chained accounts for their seeming re- 
tardation, Once brighter atmosphere and 
better opportunity enliven their talent 
their contribution to the Indian treasury 
will raise the human resources and de- 
mocratic status of Bharat. A democracy 
of talent is an inarticulate major pre- 
mise of our culture, The fundamental 
question arises as to what is “merit” and 
“suitability”. Elitists whose sympathies 
with the masses have dried up are, from 
the standards of the Indian people, least 
suitable to run Government and least 
meritorious to handle state business, if 
we envision a Service State in which the 
millions are the consumers. A sensitized 
heart and a vibrant head, tuned to the 
tears of the people, will speedily quicken 
the developmental needs of the country, 
including its rural stretches and slum 
squalour, Sincere dedication and intel- 
lectual integrity — these are some of the 
major components of “merit” and “suit- 
ability” — not degrees from Oxford or 
Cambridge, Harvard or Stanford or 
Simian, though Indian, institutions. Un- 
fortunately, the very orientation of our 
selection process is distorted and those 
like the candidates from the SC & ST 
who, from their birth, have had a trau- 
matic understanding of the conditions of 
agrestic India have, in one sense, more 
capability than. those who have lived 
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lous to the human lot of the sorrowing 
masses. Moreover, our examination sys- 
tem makes memory the master of ‘merit’ 
and banishes creativity into exile, We 
need not enter these areas where a fun- 
damental transformation and a radical 
reorientation even in the assessment of 
the qualities needed by the personnel in 
the Administration and the socialist 
values to be possessed by the echelons in 
office is a consummation devoutly to be 
wished. This may have to be subjected 
to a national debate, The colonial hang~ 
over still clings to our selection processes 
with superstitious tenacity and narrower 
concepts of efficiency and merit are 
readily evolved to push out Gandhis and 
J. Ps, Ambedkars and Nehrus, to mention 
but a few who knew the heart-beats of 
the people. I divagate and make these 
observations only to debunk the exag- 
gerated argument about harijans and 
girijans being sub-standard, We may put 
aside this angle of vision and approach 
the problem traditionally because every 
new idea has resistance to encounter þe- 
fore acceptance, every original thought 
has been branded a hearsay. Be that as it 
may, the constitutional merits of the 
various Board Circulars now discussed 
do not warrant their judicial ‘execution’ 
— subject to certain cautionary limita- 
tions already indicated. 

99. The argument that there are.rich 
and influential harijans who rob all the 
privileges leaving the serf-level sufferers 
as suppressed as ever. The Administra- 
tion may well innovate and classify to 
weed out the creamy layer of SCs/STs 
but the court cannot force the State in 
that behalf, 


100. For a comparative thought we may 
glance at Polyviou’s ‘The equal protec- 
tion of the laws’.: (The equal protection 
of the laws by G. Polyviou p. 360.): 

“A third argument traditionally em- 
ployed against the use of preferential 
discrimination is that affirmative meas~ 
ures of the kind discussed here may sig- 
nificantly curtail efficiency, It does in= 
deed stand to reason that the immediate 
Tesult of benignity in admission and 
selection process will almost certainly be 
the selection of those who are not as 
competent or as able as some of those 
left out, ‘Special admission programmes, 
almost by definition, operate to insure 
that students are placed in schools for 
which they are not qualified’. The same 
objection applies with equal, if not more, 
force to. the area of employment and 
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elsewhere, One possible answer is that 
the importance of efficiency must be 
compared with and ultimately set against 
the significance of integration or the pre- 
vention of discrimination, and that inte- 
gration and the rectification of socially 
harmful deprivation are the more press- 
ing needs. Or one can fall back on the 
very different arguments that traditional 
admission processes are unfair because 
these are geared to the usual type of 
applicant and that preferential treatment 
after all only seeks to counteract such 
inherent bias.” 


101. There is a human problem behind 
these writ petitions which we clearly ap- 
preciate. Most of the Classes II, III and 
IV employees are economically backward 
and struggle for survival what with price 
spirals and other tribulations, They hope, 
after years of yeomen service, to get 
some promotion and augment their poor 
resources in the afternoon of their life, 
Then they find another class, with which 
the Constitution shows ultra sympathy, 
elbowing them out, not on a massive 
scale, but minimally. Even this marginal 
push hurts these species living at sub- 
sistence level and so they scream, The 
economically backward and the socio- 
economically backward truly belong to 
the ‘have-not’ camp and must jointly act 
to bring about a transformation of the 
economic order by putting sufficient pres- 
sure and make Article 38 a living reality, 
Estrangement between the two categories 
weakens the militancy of a joint opera- 
tion-to inject social justice in the current 
economic order, The truth is that the 
employment market is distressingly a 
musical chair business and when starva- 
tion faces men their sympathy for their 
far weaker brethren vanishes. The true 
solution for the country’s problems, as 
reflected in these writ petitions, is in 
developmental expansion involving the 
millions, rather than denial to the weak- 
est sector of Indian life the morsel to 
which it is justly entitled, Even Admin- 
istration will do well to remember that 
Indian despair, after infinite patience, 
may augur danger unless ‘the sorry 
scheme of things entire’ is remoulded 
nearer to Article 38, Even these observa- 
tions are made only to emphasise that 
the legal content of the contentions put 
forward by the petitioners is less than 
presentable although their economic 
grievance may be agonisingly genuine, 
The Court has its limitations unlike the 
Administration and can give justice only 
under the Constitution and not over it, 
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102, The human pressure behind 
these writ petitions is the chronic 
drought of employment opportunities 


despite talent enough to make deserts 
bloom. So long as this scarcity persists 
and power goes with office, the jaundic- 
ed politics of snatching the jobs going, 
initially or at promotion level, by hook 
or crook, is the only ‘development’ that 
takes place, whatever the National Plans 
proclaim. The vast human potential of 
the harijans and girijans, one-fifth of the 
Indian people, goes to thistles and every 
communal effort to twist the politics of 
power for promoting chances of getting 
jobs becomes inevitable caste being a 
deeprooted pathology in our country, 
Thus jobbery, politics, casteism and elec- 
tions make an unholy, though, invisible, 
alliance against national development 
which alone can liberate Indians from 
social and economic privation. If demo- 
cracy itself thus plays into the hands of 
hostile forces, the jurisprudence of keep- 
ing the backward as backward and per- 
petuation of discrimination as a vested 
caste right may prevail as a rule of life. 


103, The remedy of ‘reservations’ to 
correct inherited imbalances must not be 
an overkill. Backward classes outside the 
Scheduled Castes and Tribes, cannot by- 
pass Article 16 (2) save where very sub- 
stantial cultural and economic disparity 
stares at society, The: dubious obsession 
with ‘backwardness’ and the politicking 
with castes labelled backward classes 
may, On an appropriate occasion, demand 
judicial examination. The . politics of 
power cannot sabotage the principles of 
one man, one value. No sociological ex- 
planation for the flood of ruinous writ 
petitions regarding service conditions can 
be found except on this basis, Behind the 
writ petitions we deal with now is caste 
clamour to keep all the jobs safe from 
being ‘robbed’ by ‘reserved’ communities, 
It is forward caste versus backward caste, 
wearing the casteless caste-marks! And 
the political process is likewise caste- 
polluted. Gunnar Myrdal writes in his 
Asian Drama: (Gunnar Myrdal, Asian 
Drama, Vol. I, pp. 292-294), ; 

The type of appeal that can be made 
by politicians has also changed greatly 
since the liberation movement, They can 
no longer put the blame for poverty and 
stagnation on colonial masters, but must 
explain why there is not great progress 
now that India is independent.............. . 

Thus a key to the understanding of tha 
power of the political bosses is the in= 
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herited social stratification of India and, 
above all, its caste system. At election 
times the caste groups function as poli- 
tical vote banks whereby the ballots of 
their members are joined to the candi- 
date with a party label. For this reason 
alone the local political bosses have a 
vested interest in preserving the social 
and economic status quo and exploiting 
it as a matrix for political action. 

M. N, Srinivas, the noted sociologist is 
more than right: (M, N. Srinivas, 
“Changing Attitudes in India Today” 
Yogana, October 1, 1961, p. 26.) 

One cannot help wondering whether 
the drive to political maturity is, after 
all, a good thing in a country which has 
still not had a proper social revolution, 
It may well result in premature old age, 
We need now, not stagnation wearing the 
mask of stability and scrambling acrimo- 
niously over the same shrunken cake, 
but progress by the constructive process 
of explosive rural development and ex- 
ploitation of the untapped human poten- 
tial of the Scheduled Castes and Sche- 
duled Tribes, Sterile ‘reservations’ will 
not help us go ahead unless, alongside 
of it, we have heroic national involve- 
ment of the masses in actual action, not 
paper-logged plan exercises, In the last 
analysis, privation can be banished only 
by production, discontent by distributive 
justice and litigation by socially relevant 
justice, The writ petitions are, regret- 
tably, negative, although the driving force 
of penury deserves sympathy. This, per- 
haps, is a materialist interpretation of 
‘service litigation’ and a grim foot-note 
to these writ petitions, 


104, Before I conclude, I must strike 
a futuristic note. Excellence and equality 
may co-operate fruitfully and need not 
compete destructively. Ultimately harijan/ 


. girijan militancy must find fulfilment in 


tn 


effective main-streaming and creative 
contribution. While they have miles to 
go, they have promises to keep, The 
poignant words of the Reverend Jesse 
Jackson come to my mind: 

“I don’t see how, we can survive as a 
people if we don’t have a great push for 
excellence now.........A lot of what weve 
done in the past will be in vain if we 
don’t, We can make one of the most valid 
contributions to Western civilization, 
even more of a contribution than slav- 
ery. Because slavery was our great con- 
tribution against our will, Now it’s time 
for us to make a great contribution ` as 
an act of will,” 
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105. Given the opportunity and the 
environment, the Indian dalits can make 
India great and give up crutches, 

106. The writ petitions as well as the 
Special Leave Petitions cannot but be 
dismissed. 

PATHAK, J.:— 107. My brothers 
Krishna Iyer and Chinnappa Reddy are 
agreed that the writ petitions should be 
dismissed, They have held against the 
petitioners on the several contentions 
raised in the case. With respect, I find 
myself unable to agree with all that they 
have said, 

108. I intend fo confine myself here 
to certain aspects of the case which ap- 
pear to possess a fundamental import- 
ance, 

109. Three provisions of the Constitu- 
tion relate to reservations for Scheduled . 
Castes and Scheduled Tribes. They are 
Article 46, Article 16 (4) and Article 335. 
The three form a single frame of refer- 
ence, Article 46, a Directive Principle of 
State Policy, proclaims the principle that 


. the State shall promote with special care 


the educational and economic interests of 
the weaker sections of the people, and, 
in particular, of the Scheduled Castes and 
Scheduled Tribes, and shall protect them 
from social injustice and all forms of 
exploitation. One of the modes in which 
the economic interests of the Scheduled 
Castes and Scheduled Tribes can be pro- 
moted is the reservation of appointments 
or posts in their favour in services un- 
der the State where they are not ade- 
quately represented, Article 16 (4) de- 
clares that when the State intends to 
make such provision nothing in Art. 16 
shall prevent it from doing so, The equal- 
ity of opportunity guaranteed to all citi- 
zens in matters relating to employment 
or appointment to any office under the 
State will not restrain the State from 
making such reservation, It is now well 
accepted that the equality provisions of 
Part III of the Constitution constitute a 
Single code, illustrating the multi-faceted 
character of the central concept of equal- 
ity. Article 16 (4) also is one facet, It 
enables a backward class of citizens, by 
the process of reservation in Government 
service, to move along the road to ulti- 
mate equality with the more advanced 
classes, It is part of the process of equal- 
isation. Then follows Article 335. It pro- 
vides that the claims of the members of 
the Scheduled Castes and Scheduled 
Tribes shall be taken into consideration 
in the making of appointments to ser- 
vices and posts in connection with the 
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affairs of the Union or a State, but — 
and this is imperative — such considera- 
tion must be consistent with the main- 
tenance of efficiency of administration. 
The paramount need is to maintain the 
efficiency of administration. That is dic- 
tated by the common good. It embraces 
the need of all, the national good, and 
mot of a mere section of the people. To 
its primacy all else is subordinate, There- 
fore, whatever is done in considering the 
claims of the Scheduled Castes and Sche- 
duled Tribes must be consistent with that 
supreme need, the maintenance of effici- 
ency of administration, Article 335, it 
must be clearly stated, does not contain 
a positive principle, the advancement of 
Scheduled Castes and Scheduled Tribes, 
and a negative principle, the mainten« 
ance of efficiency of administration. This 
analysis: of the article does not truly 
comprehend its contents. Jt contains a 
Single principle, the advancement of 
Scheduled Castes and Scheduled Tribes, 
but through modes and avenues which 
must not detract from the maintenance 
of an efficient administration. That limi- 
tation is imposed as a clear and positive 
condition, 


110. A generally acknowledged and 
long established principle for securing an 
efficient administration is throwing open 
the doors to general recruitment, either 
directly or by promotion, where the gov- 
erning criterion is excellence and the 
emphasis is solely on quality. The net of 
selection is spread far and wide, and the 
competitive best are collected, regardless 
of religion, race, caste, sex, descent, place 
of birth or residence, However, a quota 
of the posts may be reserved in favour 
of a backward class of citizens, but the 
interests of an efficient administration re- 
quire that at least half the total num- 
ber of posts be kept open to attract the 
best of the nation’s talent and not more 
than half be made the sum of reserved 
quotas, If it was otherwise, an excess of 
reserved quotas would convert the State 
service into a collective membership pre- 
dominantly of backward classes. This, it 
is evident, will ‘be inconsistent with the 
all-important goal of maintaining the ef- 
ficiency of administration. In considering 
the proportion of reserved quotas in the 
context of college admissions, this Court 
laid down in M. P. Balaji v. State of 
Mysore ((1963) Supp 1 SCR 439, 470: (AIR 
1963 SC 649)) that broadly a special. pro- 
vision providing for reservation should 
be less than 50%, and how much less 
than 50% would depend upon the rel» 
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evant prevailing circumstances in each 
case. And, in this connection, Gajendra- 
gadkar, J. (as he then was) speaking for 
the Court, observed: 

STETS when the State makes a special 
provision for the advancement of the 
weaker sections of society specified in 
Article 15 (4), it has to appreach its task 
objectively and in a rational manner, 
Undoubtedly, it has to take reasonable 
and even generous steps to help the ad- 
vancement of weaker elements; the ex~ 
tent of the problem must be weighed, 
the requirements of the community at 
large must be borne in mind and a for- 
mula must be evolved which would 
strike a reasonable balance between the 
several relevant considerations.” (Empha- 
sis supplied) 


The Court struck down the reservation < 
of 68% as constitutionally invalid, 


111, The principle that reserved 
quotas should not together exceed 
50 per cent of the vacancies avail- 
able in a year was affirmed by 


this Court, by a majority of four learn- 
ed judges to one, in T. Devadasan v, 
Union of India ((1964) 4 SCR 680: (AIR 
1964 SC 179)), as the reason for striking 
down a “carry forward” rule which, for 
promotions in the Central Secretariat 
Service, permitted a carry forward for 
two successive years of the annual re- 
served quota, It was found in that case 
that observance of the rule had result- 
ed in 65% of the vacancies of the year 
being filled by reserved quotas, current 
and carried forward, The “carry for- 
ward” rule was held constitutionally in- 
valid on the basis that for the purpose 
of Article 16 (1) each year of recruit- 
ment had to be considered as a distinct 
unit for applying the 50% rule, Mudhol~ 
kar, J., on behalf of the majority, said: 
“We would like to emphasize that the 
guarantee contained in Article 16 (1) is: 
for ensuring equality of opportunity for 
all citizens relating to employment, and 
to appointments to any office under the 
State. This means that on every occasion 
for recruitment the State should see that 
all citizens are treated equally. The gua- 
rantee is to each individual citizen and, 
therefore, every citizen who is seeking 
employment or appointment to an office 
under the State is entitled to be afford- 
ed an opportunity for seeking such em- 
ployment or appointment whenever it is 
intended to be filled. In order to effec- 
tuate the guarantee each year of recruit- 
ment will have to be considered by it- 
self and the reservation for backward 
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communities should not be so excessive 
as to create a monopoly or to disturb 
unduly the legitimate claims of other 
communities,” 


112. It seems to me that apart from 
the impact that an excessive reservation 
in a particular year is bound to have on 
the general community of citizens, there 
is the further far-reaching significance 
this assumes in the context of Art, 335. 
The maintenance of efficiency of admin- 
istration is bound to be adversely affect- 
ed if general candidates of high merit 
are correspondingly excluded from re- 
cruitment because the large bulk of the 
vacancies, numbering anything over 50%, 
is allotted to the reserved quota. In view 
of a maximum age-limit invariably pre- 
scribed, some of such meritorious candi- 
dates may be lost to the service altoge- 
ther, Viewed in that light, a maximum 
of 50% for reserved quotas in their total- 
ity is a rule which appears fair and rea- 
sonable, just and equitable, and violation 
of which would contravene Article 335. 

113-114. It has been urged by the re- 
spondents that Davadasan (supra) is no 
longer good Jaw in view of the 7-Judge 
decision in State of Kerala v. N. M. 
Thomas, (1976) 1 SCR 906: (AIR 1976 
SC 490), It does appear from some of the 
individual judgments delivered in the lat- 
ter case that although Devadasan (AIR 
1964 SC 179) (supra) has not been ex- 
pressly overruled by a majority of the 
Bench there are observations by the 
majority of Judges which throw doubt on 
the validity of the principle enunciated 
by it and ultimately the Court has up- 
held the promotion of 34 Scheduled 
Caste and Scheduled Tribe candidates 
among the total. promotion of 51 candi- 
dates. It would seem then that there 1s 
an apparent conflict between Devadasan 
(supra) and N; M. Thomas (supra). The 
validity of Rule 13AA of the Kerala State 
and Subordinate Service Rules, 1958 was 
questioned in N. M. Thomas (supra). That 
Rule permitted the exemption of Sche- 
duled Caste and Scheduled Tribe mem- 
bers from passing the promotion tests for 
a specified period, That (sic) more than 
50% of the promotions went to the Sche- 
duled Caste and Scheduled Tribe candi- 
dates was a consequence of the operation 
of Rule 13AA. It is doubtful whether the 
petitioners’ challenge to the “carry for- 
ward” rule can avoid what has been said 
in N. M. Thomas, (supra) and, therefore, 
a conclusion in the favour does not seem 
possible in this case. As the position is 


not clear, and in any event as my learn- 
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ed brothers have taken a definite view 
in favour of the “carry forward” rule I 
have confined myself to expressing these 
observations, 


115. The petitioners have challenged 
other provisions prescribed in favour of 
members of the Scheduled. Castes and 
Scheduled Tribes and have attempted to 
support their submissions by reference 
to data purporting to prove that those 
measures have resulted in reverse discri- 
mination and are also inconsistent with 
the maintenance of efficiency of admin- 
istration, We have been taken through 
charts and statistics among other docu- 
mentary material but the material plac- 
ed before us does not clearly and defi- 
nitely establish what it seeks to prove. 
In the circumstances, it is not possible 
to record a finding in favour of the peti- 
tioners on those points. 


116. Accordingly, the writ petitions 
are dismissed but without any order as 
to costs, 

CHINNAPPA REDDY, J.:— 117. In 
the name of equality (of opportunity), 
we are asked to deny equality (of oppor- 
tunity), in these writ petitions. That we 
cannot do and that we will not do. If we 
do that we will be subverting the spirit 
and the sense of the Constitution. The 
petitioners claim that their Fundamental 
Right to Equality of Opportunity in the 
matter of public employment, guaranteed 
by Art. 16 (1) of the Constitution has been 
flouted by a series of orders and circulars 
issued by the Railway Board reserving 
posts at several levels -and making vari- 
ous concessions in favour of members of 
the Scheduled Castes and the Scheduled 
Tribes. This has been done, it is claimed, 
at the cost of efficiency, though forbid- 
den by Art. 335 of the Constitution. The 
plain answer of the respondents is that 
everyone of the orders and circulars has 
the backing of Articles 16 (1), 16 (4) and 
other special provisions of the Constitu- 
tion and that the alarm of inefficiency 
is nothing but a bogey, 


118. My brother Krishna Iyer, J., has 
considered the questions raised in his 
own characteristic, scintillating way and 
in some depth, Though respect for my 
brother would ordinarily prevent me 
from venturing to write a separate opi- 
nion, especially when I agree whole 
heartedly with his conclusions and the 
route traversed by him, I propose to 
make in this case certain general obser- 
vations because J expect the same ques- 
tions to be raised repeatedly in different 
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situations and in different forms and it 
is just as well that I project my own pro- 
saic and pedestrian point of view, with- 
out going into the detail or depth already 
explored by my brother, 


119. The class of people known com- 
pendiously as ‘the Scheduled Castes’, re- 
cognised and described as such in the 
Constitution of India have been treated 
as ‘casteless’ outcastes and untouchables 
and have been oppressed and subjected 
to every manner of deprivation and 
discrimination for centuries upon cen- 
turies by a unique system of social and 
economic segregation, a system of “grad- 
ed inequality” (Dr. B, R. Ambedkar), of 
“gradation and degradation” (Dr. C. R. 
Reddy) and of “gigantic cold-blooded 
repression” (Rabindranath Tagore), And 
for centuries they were even prevented 
from protesting their plight. Nor was any 
attempt made by the superior and elitist 
classes to know anything about them. 
All that a Scheduled Caste parent could 
do was to lament: 


“Hush, my child; do’nt cry, my trea- 
sure} 


Weeping is in vain, 

For the enemy will never 

Understand our pain. 

For the ocean has its limits 

Prisons have their walls around. 

But our suffering and our torment? 

have no limit and no bound”, 
Then in, 1950, came the Constitution rous- 
ing expectations, raising hopes, making 
promises and generally heralding a new 
a better and a more decent life for the 
underprivileged and the oppressed people 
of India. While the preamble to the 
Constitution proclaims the resolution of 
the people to constitute India into a Sov- 
ereign (also, ‘Socialist, Secular’, since 
` the 42nd Amendment) Democratic Repub~ 
lic and to secure to all its citizens, “just- 
ice, Social economic and political” and 
“Equality of Status and opportunity” and 
to promote "Fraternity, assuring the di- 
gnity of the individual’, while the Right 
to Equality before the Law (Art, 14) 
and Equality of Opportunity in the mat- 
ter of public employment (Art. 16) are 
guaranteed as Fundamental Rights and 
while the State is enjoined by the Di- 
rective Principles of State Policy to pro- 
mote the welfare of the people by secur- 
ing a social order in which justice, social, 
economic and political shall inform all 
the institutions of the national life (Arti- 
ele 38 (1), to endeavour to eliminate in- 
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equalities in status, facilities and oppor- 
tunities (Art, 38 (2)), and, to direct its 
policy towards securing that the owner- 
ship and control of the material resources 
of the community are so distributed as 
best to subserve the common good (Arti- 
cle 39 (b)) and that the operation of tha 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment 
(Article 39 (c) J, pursuant to the very pre- 
amble and the provisions of the Constitu- 
tion, special provisions have been made, 
in particular, for the protection and ad- 
vancement of the Scheduled Castes and 
the Scheduled Tribes in recognition of 
their existing, Iow social and economic 
status and the consequent inability and 
failure on their part to avail themselves 
of any opportunity for self-advancemenf, | 
It is recognised that the failure of the 
State to create a climatic situation and 
provide the necessary impetus for the 
increasing participation of the members 
of the Scheduled Castes and the Schedul- 
ed Tribes in the public services would 
tantamount to a denial to them of equal 
opportunity in the matter of public 
employment, Art, 335 which is included 
in part XVI of the Constitution dealing 
with ‘special provisions relating to cer- 
fain classes’ expressly provides; 


“The claims of the members of the 
Scheduled Castes and the Scheduled Tri- 
bes shall be taken into consideration, con= 
sistently with the maintenance of effi- 
ciency of administration, in the making 
of appointments to services and posts in 
connection with the affairs of the Union 
or of a State”, 


120. Art. 46, one of the Directive Prin= 
ciples of State Policy, enjoins: 


“The State shall promote with special 
care the education and economie in= 
terests of the - weaker sections of the 
people, and, in particular, of the Sche- 
duled Castes and the Scheduled ‘Tribes, 
and shall protect them from social in-< 
justice and all forms of exploitation”, 

121. Arts, 16 (1) and 16 (4) which 
guarantee equality of opportunity in 
matters of publice employment read as 
follows: 


"16 (1) There shall be equality of op- 
portunity for all citizen in matters relat- 
ing to employment or appointment to 
any office under the State”, 


“16 (4) Nothing in this article shalt 
prevent the State from making any pro- 
vision for the reservation of appointments 





1981 


or posts in favour of any backward class 
of citizens which, in the opinion of the 
State is not adequately represented in 
the services under the State, 


122. Article 16 (2) which bars discri- 
mination on certain grounds is as fol- 
lows: . 

“16 (2) No citizen shall, on grounds 
only of religion, race, caste, sex, descent, 
place of birth, residence or any of them, 
be ineligible for, or discriminated against 
in respect of, any, employment or office 
under the State”, 


123. Now, it has been said, very right- 
ly, a Constitutional instrument is. sui 
generis and, obviously and necessarily, 
its interpretation cannot always run on 
the same lines as the interpretation of 

Statutes made in exercise of the powers 
conferred by it, A Constitution, like ours, 
born of an anti-imperialist struggle, in- 
fluenced by Constitutional instruments, 
events and revolutions elsewhere, in 
search of a better world and wedded to 
the idea of justice, economic, social and 
political, to all, must receive a generous 
interpretation so as to give all its citizens 
the full measure of justice so proclaimed 
instead of ‘the austerity of tabulated le- 
galism’, (See Minister of Home Affairs v. 
Fisher: 1979 (3) All ER 21). And so, 
when the Constitutional instrument to 
be expounded is a constitution like the 
Indian Constitution, the expositors are to 
concern themselves not with words and 
mere words only, but, as much, with the 
philosophy or what we may call ‘the spi- 
rit and the sense’ of the Constitution, 
Here, we do not have to venture upon a 

voyage of discovery to find the spirit and 
the sense of the Constitution; we do not 
have to look to any extraneous sources for 
inspiration and guidance; they may be 
sought and found in the Preamble to the 
Constitution, in the Directive Principles 
of State Policy, and other such provi- 
sions, 


124. Because Fundamental Rights are 
justiciable and Directive Principles are 
not, it was assumed, in the beginning, 
that Fundamental Rights held a superior 
position under the Constitution than the 
Directive Principles, and that the latter 
were only of secondary importance as 
compared with the Fundamental Rights, 
That way of thinking is of the past and 

‘has become obsolete. It is now univer- 
sally recognised that the difference be- 
tween the Fundamental Rights and Direc- 
tive Principles lies in this that Funda- 
mental Rights are primarily aimed at 


eea 
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assuring political freedom fo the citizens 
by protecting them against excessive 
State action while the Directive Princi- 
ples are aimed at securing social and eco~ 
nomic freedoms by appropriate State 
action. The Fundamental Rights are in= 


‘tended to foster the ideal of a political 


democracy and to prevent the establish- 
ment of authoritarian rule but they are 
of no value unless they can be enforced 
by resort to Courts, So they are made 
justiciable. But, it is also evident that 
notwithstanding their great importance,” 
the Directive Principles cannot in the 
very nature of things be enforced in a 
Court of law, It is unimaginable that 
any Court can compel a legislature to 
make a law, If the Court can compel 
Parliament to make laws then Parlia- 
mentary democracy would soon be re- 
duced to an oligarchy of Judges. It is in 
that sense that the Constitution says that 
the Directive Principles shall not be en- 
forceable by Courts, It does not mean 
that Directive Principles are less impor- 
tant than Fundamental Rights or that 
they are not binding on the various ore 
gans of the State, Article 37 of the Con- 
stitution emphatically states that Direc- 
tive Principles are nevertheless Funda- 
mental in the governance of the country 
and it shall be the duty of the State to 
apply these principles in making laws, 
It follows that it becomes the duty of 
the Court to apply the Directive Princi- 
ples in interpreting the Constitution and 
the laws. The Directive Principles should 
serve the Courts as a code of interpreta- 
tion, Fundamental Rights should thus be 
interpreted in the light of the Directive 
Principles and the later should, when- 
ever and wherever possible, be read into 
the former, Every law attacked on the 
ground of infringement of a Fundamental 
Right should, among other considerations, 
be examined to find out if the law does 
not advance one or other of the Direc- 
tive Principles or if it is not in discharge 
of some of the undoubted obligations of 
the State, constitutional or otherwise, 
towards its citizens or sections of its citi- 
zens, flowing out of the preamble, the 
Directive Principles and other provisions 
of the Constitution, 


125. So, we have if that the constitu- 
tional goal is the establishment of a So- . 
cialist Democracy in which Justice, eco- 
nomic, social and political is secure and 
all men are equal and have equal op- 
portunity. Inequality, whether of status, 
facility or opportunity, is to end, privi- 
lege is to cease and exploitation is to g0, 
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The underprivileged, the deprived and 
exploited are to be protected and nour- 
ished so as to take their place in an ega- 
litarian society, State action is to be to- 
wards those ends. It is in this context 
that Article 16 has to be interpreted when 
State action is questioned as contraven~ 
ing Art, 16, 


126. Let us now take a look at Arti- 
cle 16 (1) and Article 16(4), Art. 16 (1) 
guarantees equality of opportunity for 
all citizens in matters relating to em- 
ployment or appointment to any office 
under the State. To the class of citizens 
who are economically and socially back- 
ward this guarantee will be no more 
than mere wishful thinking, and mere 
“vanity. ..ccsesecee wind and confusion”, if 
it is not tranSlated into reality by neces- 
sary State action to protect and nurture 
such class of citizens so as to enable them 
to shake off the heart-crushing burden of 
a thousand years’ deprivation from their 
‘ shoulders and to claim a fair proportion 
of participation in the Administration. 
Reservation of posts and all other mea- 
sures designed to promote the participa- 
tion of the Scheduled Castes and the 
Scheduled Tribes in the Public Services 
at all levels are in our opinion necessary 
consequences flowing from the 
mental Right guaranteed by Article 16 (1). 
This very idea is emphasised further by 
Article 16 (4), Art. 16 (4) is not in the 
nature of an exception to Article 16 (1). 
It is a facet of Article 16 (1) which fos- 
ters and furthers the idea of equality of 
opportunity with special reference to an 
underprivileged and deprived class of 
citizens to whom egalite de droit (formal 
or legal equality) is not egalite de fait 
(practical or factual equality). It is illus- 
trative of what the State must do to 
wipe out the distinction between egalite 
de droit and egalite de fait. Jt recognis- 
es that the right to equality of opportu- 
nity includes the right of the underpri~ 
vileged to conditions comparable to or 
compensatory of those enjoyed by the 
privileged. Equality of opportunity must 
be such as to yield ‘Equality of Results’ 
and not that which simply enables peo- 
ple, socially and economically better 
placed, to win against the less fortunate, 
even when the competition is itself 
. otherwise equitable. John Rawls in ‘A 
Theory of Justice’ demands the priority 
of equality in a distributive sense and 
the setting up of the Social System “so 
that no one gains or loses from his arbi- 
trary place in the distribution of natural 


assets or his own initial position in society 
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without giving or receiving compensatory 
advantages in return”, His basic principle 
of social justice is:'All social primary 
goods —liberty and opportunity, incoma 
and wealth and the bases of self-respect— 
are to be distributed equally unless an - 
unequal distribution of any or all these 
goods is to the advantage of the least 
favoured”. One of the essential elements 
of his conception of social justice is what 
he calls the principle of redress: “This is 
the principle that undeserved inequali- 
ties call for redress; and since inequal- 
ities of birth and natural endowment ara 
undeserved, these inequalities are some- 
how to -be compensated for’, Society 
must, therefore, treat more favourably 
those with fewer native assets and those 
born into less favourable social positions, 
If the statement that ‘Equality of oppor- | 
tunity must yield Equality of Results" 
and if the fulfilment of Article 16 (1) in 
Article 16 (4) ever needed a philosophi- 
cal foundation it is furnished by Rawls” 
Theory of Justice and the Redress Prin- 
ciple, 


127. The interpretation of Arts, 16 (1) 
and 16 (4) came up for consideration ` in 
several cases before this Court. Perhaps 
the most important of them is State of 
Kerala v. N. M. Thomas (1976) 1 SCR 
906 at, pp. 930-933 : (AIR 1976 SC 
490) which was decided by a bench of 
seven Judges. The question was whe- 
ther a certain rule which gave a longer 
period of exemption to members þelong- 
ing to Scheduled Castes and Scheduled 
Tribes than to others from passing cer- 
tain departmental tests in order to be 
eligible for promotion from the Post of., 
Lower Division Clerk to that of Upper 
Division Clerk was not violative of 
Article 16 (1) of the Constitution. The 
Court by a majority of five to two up- 
held the rule as valid, Ray, C. J., observed: 

“The rule of equality within Arts. 14 
and 16 (1) will not be violated by a rule 
which will ensure equality of -represen- 
tation in the services for unrepresented 
classes after satisfying the basic needs 
of efficiency of administration. Art. 16 (2) 
rules out sorne basis of classification in- 
cluding race, caste, descent, place of 
birth ete. Article 16 (4) clarifies and ex- 
plains that classification on the basis of 
backwardness does not fall within Arti- 
cle 16 (2) and is legitimate for the pur- 
poses of Article 16 (1). If preference 
shall be given to a particular under-re- 
presented community other than a back- 
ward class or under-represented State in 
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an All India Service such a rule will con- 
travene Article 16 (2). A similar rule 


giving preference to an under-represent- 
ed backward community is valid and will 
not contravene Articles 14, 16 (1) and 
16 (2), Article 16 (4) removes any doubt 
in this respect”. 
XxX XX xx XX 
“The classification of employees be- 
longing to Scheduled Castes and Sche- 
duled Tribes for allowing them an ex- 
tended period of two years for passing 
the special tests for promotion is a just 
and reasonable classification having ra- 
tional nexus to the object of providing 
equal opportunity for all citizens in mat- 
ters relating to employment or appoint- 
ment to public office”, 
XX xx xx XX 
“The Constitution makes a classification 
of Scheduled Castes and Scheduled Tri- 
bes in numerous provisions and gives a 
mandate to the State to accord special or 
favoured treatment to them”, 
XX XX XX xx 
“Article 335 of the Constitution stated 
that claims of members of the Scheduled 
Castes and Scheduled Tribes shall be 
taken into consideration in the making 
of appointments tc the services and posts 
in connection with affairs of the State 
consistent with the maintenance of effi- 
ciency of administration, The impugned 
rule and the impugned orders are re< 
lated to this constitutional mandate”, 
“Our Constitution aims at equality of 
status and opportunity for all citizens 
including those who are socially, econo- 
mically and educationally backward. The 
claims of members of backward classes 
require adequate representation in legis- 
lative and executive bodies, If members 
of Scheduled Castes and Tribes, who are 
said by this Court to be backward clas- 
ses, can maintain minimum necessary 
requirement of administrative efficiency, 
not only representation but also prefer- 
ence may be given to them to en- 
force equality and to eliminate inequa- 
lity. Articles 15 (4) and 16 (4) bring out 
the position of backward classes to 
merit equality. Special provisions are 
made for the advancement of backward 
classes and reservations of appointments 
and posts for them to secure adequate 
representation. These provisions will 
bring out the content of equality gua- 
ranteed by Articles 14, 15 (1) and 16 (1). 
The basic concept of equality is equality 
of opportunity for appointment, Prefer- 
ential treatment for members of back- 
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ward classes with due regard to adminis- 
trative efficiency alone can mean equality 
of opportunity for all citizens, Equality 
under Article 16 could not have a dif- 
ferent content from equality under Arti- 
cle 14, Equality of opportunity for un- 
equals can only mean aggravation of in- 
equality. Equality of opportunity ad- 
mits discrimination with reason and pro- 
hibits discrimination without reason, 
Discrimination with reasons means ra- 
tional classification for differential treat- 
ment having nexus to the constitutionally 
permissible object, Preferential repre- 
sentation for the backward classes in 
services with due regard to administra- 
tive efficiency is permissible object and 
backward classes are a rational classifica- 
tion recognised by our Constitution, 
Therefore, differential treatment in stand- 
ards of selection are within the concept 
of equality”, 
XX XX XX XX 

“Al legitimate methods are available 
for equality of opportunity in service 
under Article 16 (1), Article 16 (1) is 
affirmative whereas Article 14 is nega- 
tive in language. Article 16 (4) indicates 
one of the methods of achieving equality 
embodied in Article 16 (1)”, 

128. Equally illuminating observations 
were made by Mathew, J., Beg, J., Kri- 
shna Iyer, J., and Fazal Ali, J., in their 
separate, concurring opinions but I do 
not propose to extract them in the in- 
terests of space. It is enough to mention 
that all five learned Judges who consti- 
tuted the majority were emphatic in 
repudiating the theory (propounded in 
earlier cases) that Article 16 (4) was in 
the nature of an exception to Art. 16 (1). 
All were agreed that Article 16 (4) was 
a facet, an illustration or a method of 
application of Article 16 (1). So, it is 
now no longer necessary to apologetically 
explain laws aimed at achieving equality 
as permissible exceptions; it can now b8 
boldly claimed that such laws are neces- 
sary incidents of equality. 

129, It all began with The General 
Manager, Southern Railway v. Rangachari 
(1962) 2 SCR 586: (AIR 1962 SC 36). Two 
circulars issued by the Railway Board 
reserving selection (promotional) posts 
in Class III of the Railway Service in 
favour of the members of the Scheduled 
Castes and the Scheduled Tribes, were 
questioned in that case as offending Arti- 
cle 16. It was contended that Article 16 (4) 
applied only to reservation of posts at 
the stage of initial appointment and not 
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fo promotional posts, The contention 
was rejected and it was held that Arti- 
cle 16 (4) applied at the stage of initial 
appointment as well as at the stage of 
promotion by selection, It was in this case 
that observations were made to the ef- 
fect that Article 16 (4) was in the natura 
of an exception to Art, 16 (1), but, as we 
have seen such a view is no longer ten- 
able in view of State of Kerala v, N, M. 
Thomas (AIR 1976 SC 490), 

130. Much of the argument of the 
fearned counsel for the petitioners was 
anchored to T, Devadasan w, Union of 
India, (1964) 4 SCR 680:(AIR 1964 SC 
179), 174% of vacancies in an 
establishment were reserved for mem- 
bers of the Scheduled Castes and Sche- 
duled Tribes, Alongside the reservation 
rule, there operated what is known as 
“the carry-forward rule” familiar to alf 
Government employees and those con- 
nected with ‘service problems’, The carry- 
forward rule so operated in the parti- 
cular case that out of 45 appointments 
made by the Government 29 were from 
among the candidates belonging fo the 
Scheduled Castes and Scheduled Tribes, 
In other words the reservation came to 
65% which was far in excess of the 
17'/2% originally contemplated by the 
Reservation rule, In those circumstances, 
a Constitution Bench of this Court 
(Subba Rao, J,, dissenting) declared the 
earry-forward rule bad, ‘The Court did 
not strike down the carry-forward rule 
on the ground that it was inherently 
vicious or on the hypothetical considera- 
fion that it was bound to lead to vicious 
results in the future if permitted to ope- 
rate without inhibition, The judgment 
of the Court was founded upon the vici- 
ousness exposed by the actual working 
of the rule in practice; The learned 
Judges indicated that the repercussions 
of such a rule would have fo be watched 
from year to year, 

131. Another case upon which the 
petitioners placed reliance was M. R, 
Balaji v. State of Mysore, (1963) Suppl, & 
SCR 439: (AIR 1963 SC 649). In that 
ease the percentage of seats reserved in 
the Engineering and Medical colleges 
for the educationally and socially back- 
ward classes and Scheduled Castes and 
Scheduled Tribes came to 68% leaving 
only 32% of the seats for the merit pool. 
The Court held that generally and 
broadly reservation should not exceed 
50%. The actual percentage was to de- 
pend upon the relevant prevailing cir- 
eumstances in each case, As the reser- 
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vation in that case far exceeded what 
was generally and broadly permissible, 
the reservation was held to be bad. 
Thera again the Court was concerned 
directly with the immediate, actual, pra- 
ctical result of the Reservation rule, 


132. In A, Peeriakaruppan v, State of 
Tamil Nadu, (1971) 2 SCR 430 at pp. 44l- 
442: (AIR 1971 SC 2303), reservation of 
41% of the seats in medical colleges in 
the State of Tamil Nadu for students 
coming from socially and educationally 
backward classes was upheld, Hegde, Ju 
observed (at pp, 441-442); 


“There is no basis for the contention 
that the reservation made for backward 
classes is excessive, We were not told. 
why it is excessive, Undoubtedly we 
should not forget that it is against the 
immediate interest of the Nation to egs ` 
clude from the portals of our medical 
colleges qualified and competent students 
but then the immediate advantages of 
the Nation have to be harmonised with 
its long range interests, It cannot be 
denied that unaided many sections of the 
people in this country cannot compete 
with the advanced sections of the Nation, 
Advantages secured due to historical re« 
asons should not be considered as funda- 
mental rights, Nation’s interest will be 
best served — faking a long range view — 
if the backward classes are helped to 
march forward and take their place in 
line with the advanced sections of the 
people. That is why in Balaji’s case 
(1963) Suppl. 1 SCR 439: (AIR 1963 SC 
649), this Court held that the total of re- 
servations for batkward classes, schedul- 
ed castes and scheduled tribes should not 
availabla 
seats, In the present case it is 41%. On 
the material before us we are unable 
to hold that the said reservation is ex- 
cessive”, 


133. In State of Punjab v, Hiralal 
(1971) 3 SCR 269 at Pp. 272 to 274: (AIR 
1971 SC 1777) a rule reserving the first 
out of every ten vacancies to a member 
of the Scheduled Castes and Scheduled 
Tribes and providing for ‘carry-forward” 
of the vacancy if suitable candidate was 
not available was struck down by the 
High Court by visualising various hypothe- 
tical cases which could lead to ancoma- 
Tous situations in which a person get- 
ting the benefit of reservation may jump „s 
over the heads of several of his seniors“ 
not only in his own grade but even in 
higher grades. This Court reversed the 
decision of the High Court observing 3 
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“The extent of reservation to be made 
is primarily a matter for the State to 
decide. By this we do not mean to say 
that the decision of the State is not open 
to judicial review. The reservation must 
bo only for the purpose of giving 
adequate representation in the service 
to the Scheduled Castes, Scheduled Tri- 
bes and Backward Classes”, 

XX xx xx XX 

“The mere fact that the reservation 
made may give extensive benefits to some 
of the persons who have the benefit of 
the reservation does not by itself make 
the reservation bad, The length of the 
leap to be provided depends upon the gap 
to be covered”, 

Xx =x xx xx . 

“There was no material before the 

- High Court and there is no material be- 
fore us from which we can conclude 
that the impugned order is violative of 
Articie 16 (1), Reservation of appoint- 
ments under Article 16 (4) cannot ba 
struck down on hypothetical grounds or 
on imaginary possibilities, He who as- 
sails the reservation . under that Arti- 
cle must satisfactorily establish that 
there has been a violation of Arti- 
cle 16 {1)”, 

134, The report of the Commissioner for 
Scheduled Castes and Scheduled Tribes 
for 1977-78 and the ‘Reports on the pro- 
gress made in the intake of Scheduled 
Castes and Scheduled Tribes against 
vacancies reserved for them in recruit- 
ment and promotion categories in 
the Railways’ for the half years 
ending March 31, 1974, March 31, 
1975, September 30, 1976, March 31, 1977 
“and September 30, 1979, were placed 
before us, They reveal how painfully 
slow and woefully insignificant has been 
progress achieved by the members of 
the Scheduled Castes and Scheduled Tri- 
bes in the matter of their participation 
in the Railway Administration, My bro- 
ther Krishna Iyer, J., has extracted some 
of the facts and figures, I do not think 
it is necessary for me fo refer to them 
over again, It is sufficient to say that 
members of the Scheduled Castes and 
Scheduled Tribes far from acquiring any 
monopolistic or excessive representation 
over any category of posts (other than 
sweepers) are nowhere near being ade- 
guately represented neither the Reser- 
- vation rule nor the ‘carry-forward for 
three years’ rule has resulted in any 
such ‘disastrous’ eonsequences, The com- 
plaint of the petitioners that the Circu- 
lars and orders had resulted in excessive 
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representation of the Scheduled Castes 
and Scheduled Tribes is without founda- 
tion generally or with reference to any 
particular year, 

135. One of the contentions vehement- 
ly submitted by the learned counsel for > 
the petitioners was that efficiency of ad- 
ministration . would suffer and safety 
of the travelling public would conse- 
quently be jeopardised if reservations 
were made and promotions effected in 
the manner sought to be done by tha 
Railway Board, This is claimed by the 
respondents to be no more than a bogey, 
In the counter-affidavit filed on behalf 
of the Railway Board it has been pointed 
out that minimum standards are insisted 
upon for every appointment and in the 
case of candidates wanting in requisite 
standards, those with the highest marks 
are given special intensive training to 
enable them to come up to the requisite’ 
standards. In the case of posts which 


involve the safety of movement of trains 


there is no relaxation of standards in 
favour of candidates belonging to Sche- 
duled Castes and Scheduled Tribes and 
fhey are required fo pass the same rigid 
tests as other candidates, : 

136. Therefore, we see that when posts 
whether at the stage of initial appoint- 
ment or at the stage of promotion are re- 
served or other preferential treatment is 
accorded to members of the Scheduled 
Castes, Scheduled Tribes and other soci- 
ally and economically backward classes 
it is not a concession or privilege extend- 
ed to them; it is in recognition of their 
undoubted Fundamental Right to Equa- 
lity of Opportunity and in discharge of 
the Constitutional obligation imposed 
upon the State to secure to all its citizens 
‘Justice, social, economic and political’ 
and ‘Equality of status and opportunity’, 
to assure ‘the dignity of the individual 
among all citizens, to ‘promote with spe< 
cial care the educational and economic 
interests of the weaker section of the 
people’, to ensure their participation on 
equal basis in the administration of the 
affairs of the country and generally to 
foster the ideal of a ‘Sovereign, Socialist, 
Secular, Democratic Republic. Every 
lawful method is permissible to secure 
the due representation of the Scheduled 
Castes and Scheduled Tribes in the Pub- 
fic Services, There is no fixed ceiling to 
reservation or preferential treatment in 
favour of the Scheduled Castes and Sche- 
duled Tribes though generally reserva- 
tion may not be far im excess of fifty 
per cent, There is no rigidity about fifty 
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per cent rule which is only a convenient 
guideline laid down by Judges. Every 
case must be decided with reference to 
the present practical results yielded by 
the application of the particular rule of 
preferential treatment and not with re- 
ference to hypothetical results which the 
application of the rule may yield in the 
future. Judged in the light of this discus- 
sion I am unable to find anything illegal 
or unconstitutional in any one of the 
impugned orders and circulars. Each 
order and Circular has been individually 
discussed by my brother Krishna Iyer, 
J., with whose reasoning and conclusions 
I agree and to which I wish to add no 
more, 


Writ petitions and special leave 
petitions dismissed, 
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(From: Madras) 
A. C. GUPTA AND A. P. SEN, JJ. 
Civil Appeal No. 34 of 1980, D/- 2-12- 
1980. 


Madura Coats Limited, Appellant v. 
. The Inspector of Factories, First Circle, 
Madurai and another, Respondents. 


Tamil Nadu Industrial Establishments 
(National and Festival Holidays) Act (33 
of 1958), Ss. 5 (1), (2) and 3 — Work- 
men of Mill which was industrial estab- 
lishment under S. 2 (e) went on strike 
without serving notice under S., 22 of 
Disputes Act — Strike unjustified — 
Workmen cannot claim wages under Sec- 
tion 5 (1) for national holiday falling 
during strike period. 1980 Lab IC N 
127 (Mad), Revers. 1978 Lab IC 656 (Mad), 
Overruled. 


Where the workmen of a Mill which 
was an industrial establishment under 
S. 2 (e) went on a strike without serving 
a notice on the management under S. 22 
of the Industrial Disputes Act and, thus, 
the strike resorted to by the workmen 
was wholly unjustified, the workmen 
could not claim wages under S. 5 (1) for 
the national holidays which fell during 
the period of strike as the management 
was deprived of its right under S. 5 (2). 
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1980 Lab IC NOC 127 (Mad), Revers- 
ed. 1978 Lab IC 656 (Mad), Overruled. 
(Para 18) 
Both sub-ss. (1) and (2) of S. 5 contain 
non obstante clauses. While the non ob- 
stante clause in sub-s. (1) of S. 5 gives to ` 
the workmen the right to claim wages for 
the holidays mentioned in S. 8 ‘notwith- 
standing any contract to the contrary’ the 
non obstante clause in sub-s. (2) of S. 5 
subordinates the right of the workmen to 
claim wages for the national or festival 
holidays notwithstanding anything con- 
tained in S. 3. Sub-ss. (1) and (2) of S. 5 
have been enacted with separate and dis- 
tinct objects and they operate on different 
planes, Sub-s, (2) of S. 5 confers upon the 
employer the right to call upon the work- 
men to come and work on such holidays 
on the fulfilment of the conditions set a 
out therein. As a matter of construction, 
the non obstante clause contained in 
sub-s. (2) of S. 5 has an overriding effect 
over S. 8. The right of the workmen to 
claim wages under sub-s. (1) of S. 5 for 
any of the national and festival holidays 
under S. 8 is, therefore, co-extensive with 
the right of the management under sub- 
sec. (2) of S. 5 to call upon the workmen 
to come and work on such holidays sub- 
ject to the compliance with the condi- 
tions laid down therein. 
(Paras 6, 7 and 11) 
Cases Referred: Chronological Paras 
ee Lap IC 656:(1977) 2 Lab LJ 483 


(Ma 8, 9 
AIR 1960 SC 902:(1960) 3 SCR 451 14 
AIR 1953 SC 47: 1953 SCR 219 14 


SEN, J.:— This appeal on certificate, 
from the judgment of the Madras High ~ 
Court raises a question of some com- 
plexity. The question is, whether an em- 
ployer is statutorily bound to pay wages 
if the workmen are on strike, for e of 
the national or festival holidays falling 
within the period of strike, under S. 3 
read with sub-s. (1) of S. 5 of the Tamil 
Nadu Industrial Establishments (National 
and Festival Holidays) Act, 1958 (here- 
inafter referred to as ‘the Act’). 


2. The facts of the case are not in dis- 
pute. Messrs Madura Coats Limited are 
an industrial establishment within the 
meaning of S. 2 (e) of the Act, owning 
textile mills at Madurai, Ambasamudram 
and Tuticorin in the State of Tamil Nadu. , 
The cotton textile industry had been de- 
clared to be a public utility service for 
purposes of the Industrial Disputes Act, 
1947. In respect of claim for bonus for the 
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year 1974-75 a settlement was entered 
into which stood superseded by the Pay- 
ment of Bonus Ordinance, 1975. The 
management accordingly took the view 
that no bonus was payable for the year 
in question, since its payment would be 
against the provisions of the Act, as 
amended by the Ordinance. This resulted 
in a strike by the workmen of the con- 
cerned mills. The workmen were on 
strike from January 21, 1976 to February 
5, 1976. The strike was called off by the 
workmen on February 6, 1976 due to the 
intervention of the Commissioner of Lab- 
our, Madras, who brought about a settle- 
ment. The proceedings of the Commis- 
sioner of Labour dated February 5, 1976 
show that the parties, i.e. the manage- 
ment and the workmen, had agreed to 
abide by his decision in the matter. The 
terms of the settlement were, inter alia, 
that the strike was to be called off forth- 
with and the workmen would commence 
work on February 6, 1976, that the 
management’s proposal to make a penal 
cut oF eight days’ wages of the workmen 
for going on an illegal strike would be 
waived and that there would be no wages 
payable for the period of the strike. In 
accordance therewith, the workmen re- 
sumed work on February 6, 1976 and the 
management paid them wages for the 
month of January, 1976 after excluding 
therefrom the wages payable for the 
period of strike during January, namely, 
for the period from January 21 to 31, 
1976. The management having withheld 
the wages payable for January 26, 1976, the 
Inspector of Factories, Ist Circle, Madu- 
rai addressed a communication dated May 
22, 1976 stating that in view of S. 5 of the 
Act, payment of wages for January 26, 
1976 had to be made. The management 
challenged the order by a writ petition 
but the High Court declined to interfere. 
It held that the appellant was bound to 
pay to the workmen wages for January 
96, 1976, having regard to the provisions 
contained in S. 3 and sub-s. (1) of S. 5 of 
the Act, even though the workmen were 
on strike on that day. The correctness of 
that decision is in question. 


8. It is urged firstly that in view of 
the term ‘wages’ in S. 2 (g) of the Act, 
no wages were payable to the workmen 
for January 26, 1976, in terms of the con- 
tract of employment since they were not 
available for work and ereby the 
management were deprived of the right 
given to them under sub-s. (2) of S. 5 of 
the Act, to call upon the workmen to 


come and do the work; and secondly, the. 
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right of the workmen to receive wages 
for the national or festival holidays under 
S. 3 of the Act, is subject to the right of 
the management under sub-s. (2) of S. 5 
to call upon them to come and work on 
such holidays. It is said that when a per- 
son creates a situation by going on a 
strike whereby he is not available for 
work, the terms of employment cannot 
be fulfilled and, therefore, a fortiori no 
wages are payee. Tt is suggested that 
the right of the workmen to wages is not 
dependent on their status as such, but on 
the fulfilment of the contract of employ- 
ment. 

4. It would be convenient in the first 
instance to set out the relevant provi- 
sions of the Act. In the Act the term 
‘wages’ as defined in S. 2 (g), insofar as 
relevant, is in these terms: 

“2 (8) Wages means all remuneration 
capable of being expressed in terms of 
money, which would, if the terms of 
employment, express or implied, were 
fulfilled, be payable to an employee in 
respect of his employment or of the work 


> 


done by him in such employment....”. 
Section 8 of the Act provides as follows: 

“3. Grant of National and Festival holi- 
days — Every employee shall be allowed 
in each calendar year a holiday of one 
whole day on the 26th Janu- 
ary, the first May, the 15th 
August and the 2nd October and five 
other holidays each of one whole day for 
such festivals as the Inspector may, in 
consultation with the employer and the 
employees, specify in respect of any in- 
dustrial establishment.” 

Sub-sections (1) and (2) of S. 5 of the Act 
provide : 

“5. Wages — (1) Notwithstanding any 
contract to the contrary, every employee 
shall be paid wages for each of the holi- 
days allowed to him under Section 8. 

(2) (a) Notwithstanding anything con- 
tained in Section 8, any employee may 
be required by the employer to work on 
any holiday allowed under that section if 
the employer has, not less than twenty- 
four hours before such holiday,— 

(i) served in the prescribed manner on 
the employee a notice in writing requiring 
him to work as aforesaid; and 
(ii) send to the Inspector having juris- 
diction over the area in which the indus- 
trial establishment is situated and dis- 
played in the premises of the industrial 
establishment a copy of such notice. 

(b) Where an employee works on ` any 
holiday allowed under Section 8, he shall, 
at his option, be entitled to — 





842 S. C. 


H twice the wages; or 

ii) wages for such day and to avail 
himself of a substituted holiday with 
wages on one of the three days imme- 
diately before or after the day on which 
he so works.” 


5. The legislation is intended to pro- 
vide for national and festival holidays in 
industrial establishments in the State. 
Section 3 of the Act provides that every 
employee in an industrial establishment 
shall be entitled to four national and five 
festival holidays in each calendar year. 
Sub-section (1) of S. 5 provides that ‘not- 
withstanding any contract to the con- 
trary’ every employee shall be paid wages 
for each of the holidays allowed to hi 
under S. 8, The matter is thus taken out 
of the realm of contract. There is a sta- 
tutory obligation cast on the employer 
and a corresponding benefit conferred on 
the employees. The word ‘allowed’ in 
sub-s. w of S. 5 means holidays allowed 
under S. 3. In other words, the employer 
has no option in the matter. There can be 
no contracting out of the lability to pay 
wages for such holidays. 


It will be noticed that both sub- 






holidays on the fulfilment of the condi- 
tions set out therein. 


7. As a matter of construction, the 
non obstante clause contained in sub- 





a to the compliance with the conditions 
aid down therein. 


8. On the construction of sub-s. (2) of © 


S. 5 of the Act and its impact on S. 3 and 
sub-s. (1) of S. 5 of the Act, there is a 





Madura Coats Ltd. v. Inspector of Factories, Madurai 


A.LR. 


conflict of opinion in the High Court. In 
Vasudevan, R. M. S. Union v. Lotus Mills 
Ltd. (1977) 2 Lab LJ 483:(1978 Lab IC 
656) (Mad), Koshal J. in dealing with a 
case where the workers of a textile mill 
went on a strike, and in between there 
were two paid holidays, held that wages 
for the holidays in question were payable 
despite the strike since sub-s. (1) of S. 5 
was absolute and unconditional and gave 
to the employees the right to stay away 
from work, He was of the view that S. 3 
and sub-s. (1) of S. 5 operate independent- 
ly without reference to sub-s. (2) of S. 5 
and as such, even if the management had 
no opportunity to call upon the workmen 
to come and work on national and festi- 
val holidays as provided for in sub-s. (2) 
of S. 5, they were bound to declare such 
national and festival holidays under S. 8 
and pay wages for these holidays to the 
workmen as provided by sub-s. @ of S, 5. 
In substance, Koshal J. was of the view 
that the legislature never intended to give 
to sub-s, (2) of S. 5 an overriding effect 
so as to make the fulfilment of the terms 
of contract of employment and of the 
work done a condition pre-requisite for 
the Payment of wages for the national or 
festival holidays. 

9. When the matter came before 
Natarajan J., he expressed his doubts 
about the correctness of the view taken in 
Lotus Mills case. In his view the benefit 
conferred on the workmen under S. 8 and 
sub-s, w of S. 5 cannot be taken to be in- 
dependent of sub-s. (2) of S. 5 which con- 
fers a special right on the management 
to call upon the workmen to come and 
work on national and festival holidays 
declared under S. 8, and so long as that 
right of the management could not be ex- 
ercised as the workmen were on strike on 
these days, the benefits cannot be enforc- 
ed by the workmen. He, accordingly, re- 
ferred the case to a Division Bench for a 
reconsideration of the decision in Lotus 
Mills case. The Division Bench (Rama- 
nujam and Padmanabhan JjJ.), however, 
disagreed with him and preferred to fol- 
low the view taken by Koshal J. express- 
ed in Lotus Mills case. The question is 
which of the two views is in accord with 
the provisions of the Act, 


‘10. Ramanujam |. speaking for the 
Division Bench, while accepting that sub- 
sec. (2) of S. 5 conferred a special right 
on the management, which is somewhat 
inconsistent with S. 8 and sub-s. (1) of 
S. 5, comments that ‘these provisions 
confer two benefits on the employees, 
viz., (1) not to work on a holiday, and (2) 
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to get wages from the management for 
such holiday’, and observes: 


“If the right conferred on the manage- 


ment under Section 5 (2) is intended to 
override the right given to the employees 
under Sections 3 and 5 (1). the legislature 
would have specifically said so by giving 
an overriding effect to Section 5 (2). But 
so long as Section 5 (2) does not specifical- 
ly override Sections 3 and 5 (1), -it is not 
possible for us to say that Sections 8 and 
5 a are subject to Section 5 (2). The 
right conferred on the management under 
Section 5 (2) and the right conferred on 
employees under Sections 3 and 5 (1) 
should be taken to þe independent of 
each other.” . 

(Emphasis supplied) 
This observation virtually renders sub- 
sec. (2) of S. 5 a mere superfluity. Fur- 
thermore, the assumption that the Act 
confers ‘the right not to work on a holi- 
day’ appears to be unwarranted. 


11. The ultimate conclusion of the 
High Court was that the contract of ser- 
vice continues even during the period of 
strike and, therefore, though in the in- 
stant case the employees were on strike, 
they still continued to enjoy the benefits 
of the Act and must be paid their wages 
for 26th January, 1976 even though they 
were on strike. 

In our judgment, the construction plac- 
ed by the High Court on  sub-s. (2) of 
S. 5 of the Act cannot be accepted. It is 
apparently wrong in observing that ‘if the 
legislature intended such a result, the 
janguage used would have been differ- 
jent. That precisely is the effect of the 
non obstante clause in sub-s. (2) of S. 5 
which clearly has an overriding effect 
over S. 3. Under the scheme of the Act, 
ithe workmen are entitled to wages for 
ithe national and festival holidays under 
S. 3 read with sub-s. (1) of S. 5, but this 
right of theirs is subject to the right of 
the management given under sub-s. (2) 
‘of S. 5, to call upon the workmen to come 
and work on such holidays. Any other 
construction would make the provisions 
contained in sub-s, (2) of S. 5 wholly 
nugatory. 


12. It would depend on the facts and 
circumstances of each case whether or 
not wages become payable in the context 
of strike. It is true that where a strike is 
neither illegal being not in contravention 
or any statutory provision, nor unjusti- 
fied having been lodged as a protest 
against the unreasonable attitude of the 
management, there is no reason to de- 
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prive the workmen of their wages. It 
must, nevertheless, be observed that 
workmen cannot resort to strike with im- 
punity for any kind of demand without 
first exhausting reasonable avenues for 
possible achievement of their object. 

18. In the present case, the affidavit 
of the Inspector of Factories, First Circle, 
Madurai shows that the dispute between 
the management and their workmen as to 
payment of bonus for the year 1974-75 
had been referred to the Special Indus- 
trial Tribunal, Madras which gave a deci- 
sion in favour of the workmen. That has 
a bearing on the claim for bonus but has 
no relevance to the question in contro- 
versy. It appears that the workmen 
went on a Strike without serving a notice 
under S. 22 of the Industrial Disputes 
Act, 1947, That being so, the strike re- 
sorted to by the workmen was wholly 
unjustified—if not illegal, When the work- 
men themselves brought about a situation 
by going on a strike, they cannot be per- 
mitted to claim wages under sub-s. (1) of 
S. 5 of the Act, since the management 
were deprived of their right under sub- 
sec. (2) of S. 5 of the Act. 


14. In Buckingham and Carnatic Co. 
Ltd. v. Workers of the Buckingham and 
Carnatic Co. Ltd., 1953 SCR 219:(AIR 
1953 SC 41) the night-shift, operatives of 
a textile mills stopped work from about 
4 p. m. up to about 8 p. m. on a certain 
day, the apparent cause of the strike be- 
ing that the management had expressed 
their inability to comply with the request 
of the workers to deciare the forenoon of 
that day as a holiday for solar eclipse, 
The stoppage of work was the result of a 
aire action and fell within the de- 
finition of a ‘strike’ in S. 2 (q) of the In- 
dustrial Disputes Act, 1947; The strike 
was an illegal strike as the textile mills 
was a public utility industry and no notice 
had been given to the management, even 
though the refusal to work continued 
only for a few hours. It was held that the 
continuity of service of the workers was 
interrupted by the ilegal strike and, 
therefore, they were not entitled to claim 
holidays with pay under S. 49-B (1) of the 
Factories Act, 1984. In Management of 
Chandramalai Estate, Ernakulam v. Its 
Workmen (1960) 3 SCR 451:(AIR 1960 
SC 902) the workmen made certain de- 
mands and the matter was referred for 
conciliation. After conciliation efforts fail- 
ed the workmen struck work. The ques- 
tion was whether the workmen were en- 
titled to paid holidays for the period of 
strike. It was held, on the facts of the 
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ease, that the strike was unjustified and 
the workmen were not entitled to any 
wages for the period. 

15. The quoy ultimately is one of 
fact. The liability of the management to 
pay wages for the national and festival 

olidays under S. 3, read with sub-s. (1) 
of S. 5 of the Act, is subject to their right 
under sub-s. (2) of S. 5 of the Act to call 
upon the workmen to come and work on 
such holidays. That depends upon whe- 
ther or not the strike was illegal or un- 
justified, 

16. In the result, the appeal succeeds 
and is allowed. The judgment of the High 
Court is reversed. The writ petition filed 
by the appellant is allowed and the im- 
pugned notice issued by the Inspector of 
Factories is quashed. 

17. We wish to mention that the ap- 
pellant has undertaken to pay wages to 
the workmen for 26th January, 1976 
irrespective of the result of the appeal. 

18. There shall be no order as to costs. 

Appeal allowed. 
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Y. V. CHANDRACHUD, C. J., P. N. 
BHAGWATI, V. R. KRISHNA IYER. 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ.* 

ne Petn. No. 3804 of 1980, D/- 18-11- 
1980. 

Fertilizer Corporation Kamagar Union 
(Regd.) Sindri and others, Petitioners v. 
Union of India and others, Respondents. 

(A) Constitution of India, Arts. 32 and 
226 — Scope of Art. 32 — Distinction be- 
tween Art. 82 and Art. 226 — Exercise 
of right under Art. 82 — Violation of 
fundamental right is sine qua non — 
Locus to file proceeding — Questions as 
to — Determination — Test. 

The jurisdiction conferred on Supreme 
Court by Article 32 can be exercised for 
the enforcement of the rights conferred 
by Part III and for no other purpose. 
The difference in the phraseology of the 
Articles 82 and 226 brings out the mark- 
ed difference in the nature and purpose 
of the right conferred by these Articles. 
Whereas the right guaranteed by Arti- 
cle 82 can be exercised for the enforce- 
ment of fundamental rights only, the 


* In this case, the judgments, are print- 
ed in the order in which they are given 
in the certified copy. The first judgment 
is not, therefore, necessarily the leading 
judgment. —Ed.) 
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right conferred by Article 226 can be 
exercised not only for the enforcement of 


- fundamental rights but for any other pur- 


pose. (Para 10) 

The jurisdiction conferred on the Sup- 
reme Court by Article 32 is an important 
and integral part of the basic structure of 
the Constitution because it is meaningless 
to confer fundamental rights without pro- 
viding an effective remedy for their en- 
forcement, if and when they are violated. 
The violation of a fundamental right is 
the sine qua non of the exercise of the 
right conferred by Article 32. (Para 11) 

The maintainability of a writ petition 
which is co-related to the existence and 
violation of a fundamental right is not 
always to be confused with the locus to 
bring a proceeding under Article 82. 
The question whether a person has the 
locus to file a proceeding depends mostly 
and often on whether he possesses a legal 
right and that right is violated. But, in an 
appropriate case, it may become neces- 
ny in the changing awareness of legal 
rights and social obligations to take a 
broader view of the question of locus to 
initiate a proceeding, be it under Arti- 
cle 226 or under Article 32 of the Consti- 
tution. (Para 23) 

When a citizen belongs to an organisa- 
tion which has special interest in the sub- 
ject-matter, if he has some concern 
deeper than that of a busybody, a writ 
pedtoa by such a citizen would have 
een permissible under Art. 226 of the 
Constitution. Public interest litigation is 


‘part of the process of participate justice 


and “standing” in civil litigation of that 
pattern must have liberal reception at the 
judicial door-steps. AIR 1975 SC 2092 and 


AIR 1976 SC 42, Foll. (Paras 41, 44, A ba 


(B) Constitution of India, Art. 19 (1) (g) : 


— Scope of — Sale of redundant plants 
and equipments of the factory of a Gov- 
ernment Company — Workers’ right 
under Art. 19 (1) (g) — Not violated. 

Article 19 (1) (g) confers a broad and 
general right which is available to all 
persons to do work of any particular kind 
and of their choice. It does not confer 
the right to hold a particular job or to 
occupy a particular post of one’s choice. 

(Para 14) 

When the redundant and/or retired 
plants and equipments of the factory of 
a Government Company are sold the right 
of the workers (concerned) under- Arti- 
cle 19 (1) (g) is not violated, 


(Paras 18, 24) 

The reasons are: 
(1) Not only did the sale not affect the 
employment of the workers employed in 


a 


Pyne sat Sree 
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the factory, but those of them who were 
rendered surplus from time to time on 
account of the closure of the plants were 
absorbed in alternate employment in the 
same complex. (Para 18) 
(2) The closure of an establishment in 
which a workman is for the time being 
employed does not by itself infringe his 
fundamental right to carry on an occupa- 
tion which is guaranteed by Article 19 R 
(g) of the Constitution. (Para 14 
(3) Even assuming that some of the 
workers may eventually have to be re- 
trenched it will not be possible to say 
that their right to carry on an occupation 
has been violated. (Para 14) 
(4) The sale may at the highest affect 
their locum, but it does not affect their 
locus, to work as industrial workers. 
(Para 14) 
(C) Constitution of India, Art. 14 — 
Sale of redundant plants and equipments 
of the factory of Government Company 
— Workers right under Art. 14 — Not 
violated. 


When the redundant and/or retired 
plants and equipments of the factory of 
a Government Company were sold, the 
fundamental rights of the workers under 
Art, 14, if any, were not violated, 

(Paras 22, 24) 

The circumstances under which the sale 
took place were :— 

(1) The decision of the Board of Direc- 
tors in respect of the sale related only to 
the redundant or retired plants and 
equipment; 

(2) The Board was authorised by the 
Articles of Association of the Company 
to sell even the whole of the undertaking 
with the prior approval of the President 
of India. Such approval was taken before 
the sale was finalised. 

(8) The decision of the Board was re- 
stricted to a small part of the assets of 
the factory. 

(4) The decision to sell the redundant 
or retired plants became necessary for 
the reason that they had outlived their 
life, having run for a period ranging from 
18 to 28 years. It had also become unsafe, 
hazardous and uneconomic to run such 
plants and equipments; and 

(5) Although the old plants had to be 
shut down on account of the sale, no em- 
ployee at all was retrenched or was likely 
to be retrenched on account of the sale. 

Thus, it could not be said that the deci- 
sion to sell the plants and equipment of 
the Factory was arbitrary, unreasonable 
or mala fide. (Paras 20, 22) 
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Cases Referred: Chronological Paras 
AIR 1980 SC 1622: 1980 Cri LJ 1075 45 
ATR 1976 SC 242: (1976) 2 SCC 201 48 
AIR 1975 SC 2092 : (1975) 2 SCC 702 48 

Mr. R. K. Garg, Sr. Advocate (M/s. 
Sunil K. Jain, D. K. Garg, Sukumar Sahu 
and V. J. Francis Advocates with him), 
for Petitioners; Mr. L. N. Sinha, Attorney 
General of India, Mr. M. M. Abdul Kha- 
der, Sr. Advocate (M/s. T. V. S. Nara- 
simhachari and M. N. Shroff Advocates 
with them), (for No. 1). Mr. M. K. Baner- 
jee, Addl. Sol. Genl. (M/s. J. B. Dada- 
chanji, C. M. Oberoi and K. J. Jobn 
Advocates with him), (for No. 2) and Mr. 
A. K. Sen, Sr. Advocate, Mr. S. S. Ray, 
Sr. Advocate, Mr. R. S. Narula. Sr, Advo- 
cate (M/s. Anindya Mitra, Parijat Sinha, 
N. P. Agarwalla, C. K. Jain, Bardar 
Ahmad, Mrs. R. Dhariwal and M. C. 


Dhingra, Advocates with them), (for 
No. 4). for Respondents. 
CHANDRACHUD, C. J. (for himself 


and on behalf of S. M. FAZAL ALI and 
A. D, Koshal, JJ.):— By this petition 
under Article 32 of the Constitution. the 
petitioners challenge the legality of the 
sale of certain plants and equipment of 
the Sindri Fertilizer Factory, whereby 
the highest tender submitted by Respon- 
dent 4 in the sum of Rs. 4.25 crores was 
accepted on May 30, 1980. The relief 
sought by the petitioners is that the re- 
spondents should be directed not to sell 
away the plant and equipment, that they 
should be asked to withdraw their deci- 
sion to sell the same and that the said 
decision should be quashed as being 
illegal and unconstitutional. 

2. Petitioner 1 is a Union of the Work- 
ers of the Factory, Petitioner 2, Shri. 
A. K. Roy, a Member of Parliament from 
Dhanbad, is the President of that Union, 
while Petitioners 3 and 4 are workers em- 
ployed in the Factory. Respondent 1 to 
the Writ Petition is the Union of India, 
Respondent 2 is the Fertilizer Corpora- 
tion of India, (FCT), Respondent 3 is the 
Sindri Fertilizer Factory, while the added 
Respondent 4, Ganpatrai Agarwal, is the 
highest tenderer. Respondent 2, a Gov- 
ernment of India Undertaking, is a Com- 
pany incorporated under the Companies 
Act 1956 and is a ‘Government Company 
within the meaning of Section 617 of that 
Act. It established the Respondent 8 Fac- 
tory, which was commissioned in 1951. 
By Article 66 (1) of the Articles of Asso- 
ciation of respondent 2, its directors are 
appointed by the President of India. 

8. On January 4, 1980 the Board of 
Directors of respondent 2, (FCI), decid- 
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ed that tenders should be invited for the 
sale of ‘Redundant/retired’ plants and 
equipment of respondent 8. In pursuance 
of that decision, an advertisement was 
inserted in the newspapers on February 
25, 1980 inviting tenders for the sale of 
nine units of the “closed down chemical 
plants” of the Factory on “as is where is” 
basis. The advertisement gave to the in- 
tending purchasers the option to quote 
for four alternatives, one of which was 
the quotation for individual equipment 
such as pumping sets and compressors. 
Each tenderer was required to submit 
three separate envelopes: Envelope No. 1 
relating to the payment of earnest money; 
Envelope No. 2 relating to the terms and 
conditions of the sale; and Envelope No. 8 
relating to the amount of bid offered by 
the tenderer. The offers were to be valid 
until June 19, 1980. 


4. On March 20, 1980 when the enve- 
lopes bearing No. 1 were opened, it was 
found that two tenderers had not com- 
plied with the term as to the payment of 
the earnest money. As a result, the num- 
ber of valid tenders was reduced to nine. 
Discussions took place thereafter between 
the tenderers and the authorities, as a re- 
sult of which an agreed formula was 
evolved regarding the exclusion of the 
weights of foundation and the exclusion 
of sales tax from the bids offered. A few 
items were also excluded from the list of 
articles advertised for sale. In the light 
of these modifications, the tenderers were 
asked to submit fresh quotations in a 
separate envelope marked ‘No. 4. 


5. On March 21, 1980 envelopes 


bearing No. 8 which contained the origi- . 


nal offers and those bearing No. 4 which 
contained the modified offers, were open- 
ed in the presence of the tenderers. The 
highest original offer was that of respon- 
dent 4 in the sum of Rs. 7.6 crores. The 
highest modified offer of Rs. 6.2 crores 
was also made by respondent 4, The sale 
was thereafter adjourned. 

_ 6.’ On March 31, 1980 a letter was re- 
ceived by respondent 2 that a part of the 
plants and equipment which were adver- 
tised for sale were needed by the Fertili- 
zer (Planning and Development) India 
Ltd. for the purposes of experiment and 
research. On April 10, 1980 a similar re- 
quest was received from the Ramagundam 
Division of respondent 2. On May 14, 
1980 the Board of Directors decided that 
only those items should be offered for sale 
which remained after meetin the require- 
ments of the Fertilizer (Planning and 


- Development) and the Ramagundam Divi- 
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sion and that fresh offers should be invit- 

for the reduced stock, restricted to 
the tenderers who had submitted modi- 
fied tenders in sums exceeding Rs. 4 
crores, There were six such tenders 
amongst the nine valid tenders. A week 
later, the six tenderers who had submit- 
ted those tenders were called to Sindri 
and a fresh list of reduced items was fur- 
nished to them. They submitted their re- 
vised tenders in sealed covers on May 
28, 1980. On May 24, the Tender Com- 
mittee considered the offer made by re- 
spondent 4 in the sum of Rs. 4.25 crores as 
the best, that being the highest amongst 
the fresh reduced offers. The Tender 
Committee referred the matter to the 
Board on the same date and on May 29, 
the Board gave its approval to the accept- 
ance of respondent £s offer. On May 80, 
a letter of Intent was issued by respon- 
dent 2 in the name of respondent 4 who 
paid the security deposit of Rs. 50 lakhs 
on June 18, 1980. An order of sale in fav- 
our of respondent 4 was issued by respon- 
dent 2 on July 7, 1980 whereupon respon- 
dent 4 started dismantling the machine 
and equipment which he had purchase 
This writ petition was filed on August 14, 
1980. On August 25, the Court issued a 
show cause notice on the writ petition and 
stayed the sale. 


7. The petitioners challenge the sale, 
inter alia, on the following grounds: . 

(1) that the decision to sell the 
plants and equipment of the Factory was 
taken without calling for any report, ex- 
pert or otherwise; 

(2) that the original tender of Rs. 7.6 
crores was unaccountably reduced to 
Rs. 4.25 crores; : 


(3) that the price of the plants and 
amen which was ultimately realis- 
ed in the sale was manipulated with 
ulterior purposes; : 

(4) that the decision to restrict the fresh 
offers, in respect of the reduced equip- 
ment, to the tenderers who had submitted 
tenders for more than Rs. 4 crores was 
unfair and arbitrary; 

(5) that the said decision resulted in a 
huge loss to the public exchequer since, 
if the sale was readvertised, an appreci- 
ably higher price would have been realis- 
ed; and 

(6) the sale has jeopardised the employ- 
ment of 11000 odd workers who face re= 
trenchment as a result of the sale. 

8. Petitioners 8 and 4 support this 
petition under Article 32 of the Constitu- 
tion by contending that the sale will de- 
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prive them of their fundamental right 
under Article 19 9 (g) to carry on their 
occupation as industrial workers. They 
contend further that the sale is in viola- 
tion of the provisions of Article 14, since 
it is arbitrary and unfair. 

9. The learned Attorney General, who 
appears on behalf of the Union of India. 
bas raised a preliminary objection to the 
maintainability of the writ petition on the 
ground that in the first place, the petition- 
ers have no locus standi to file the peti- 
tion and secondly, that the impugned sale 
does not violate any of the fundamental 
rights of the petitioners. We must decide 
this objection before considering the con- 
tentions raised by Shri R. K. Garg on be- 
half of the petitioners, 


10. Article 82 of the Constitution 
which guarantees by clause (1) the right 
to move the Supreme Court by appro- 

riate proceedings for the enforcement of 
the rights conferred by Part III, pro- 
vides by clause (2) that: 

“The Supreme Court shall have power 

to issue directions or orders or writs, in- 
cluding writs in the nature of habeas cor- 
pus, mandamus, prohibition, quo war- 
ranto and certiorari, whichever may be 
appropriate, for the enforcement of any 
of the rights conferred by this Part”. 
It is manifest that the jurisdiction confer- 
red on this Court by Article 32 can be 
exercised for the enforcement of the 
pee conferred by Part III and for no 
other purpose, ause a as well as 
clause (2) of Article 82 bring out this 
point in sharp focus. As contrasted with 
Article 32, Article 226 (1) of the Constitu- 
tion provides that: 

“Notwithstanding anything in Article 82 
every High Court shall have power, 
throughout the territories in relation to 
which it exercises jurisdiction, to issue to 
any person or authority, including in ap- 
propriate cases, any Government, within 
those territories directions, orders or 
writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, 

uo warranto and certiorari, or any of 

em, for the enforcement of any of the 
fel conferred by Part III and for any 
other purpose”. (emphasis supplied). 
The difference in the phraseology of the 
two Articles brings out the marked differ- 
ence in the nature and purpose of the 
right conferred by these Articles. Whereas 
the right puartecd by Article 32 can be 
exercised for the enforcement of funda- 
mental rights only, the right conferred by 
Article 226 can be exercised not only for 
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the enforcement of fundamental rights] 
but for any other purpose. 

ll. The jurisdiction conferred on thei 
Supreme Court by Article 32 is an import- 
ant and integral part of the basic struc- 
ture of the Constitution because it is 
meaningless to confer fundamental rights 
without providing an effective remedy for 
their enforcement, if and when they are 
violated. A right without a remedy is a 
legal conun of a most grotesque 
kind. While the draft Article 25, which 
corresponds to Article 32, was being dis- 
cussed in the Constituent Assembly, Dr. 
Ambedkar made a meaningful observa- 
tion by saying: 

“If I was asked to name any particular 
article in this Constitution as the most 
important — an article without which 
this Constitution would be a nullity — I 
could not refer to any other article except 
this one. It is the very soul of the Consti- 
tution and the very heart of it and I am 
glad that the House has realised its im- 
portance (Constituent Assembly De- 

ates, December 9, 1948, Vol. VII, p. 953). 
But though the right guaranteed by Arti- 
cle 82 is one of the highly cherished 
rights conferred by the Constitution, the 
purpose for which that right can be en- 

rced is stated in the very article which 
confers that right, The violation of a 
fundamental right is the sine qua non of 
the exercise of the right conferred by 
Article 32. 

12. That makes it necessary to consi- 
der whether any of the fundamental 
rights of the petitioners is violated or is in 
the imminent danger of being violated by 
the sale of the plants and equipment of 
the Factory. The grievance of the peti- 
tioners is that two of their fundamental 
rights are violated by the sale, one under 
Article 19 (1) (g) and the other under 
Article 14 of the Constitution. 

18. We find no substance in the griev- 
ance that the petitioners’ right under Arti- 
cle 19 (1) (g) is violated or is in the im- 
minent danger of being violated by the 
sale. That Article confers on all citizens 
the right to practise any profession or to 
carry on any occupation, trade or busi- 
ness. The right of the petitioners to carry; 
On an occupation is not infringed by the 
sale mediately or immediately, actually or 
potentially, for two reasons. In the first: 
place, Shri R. C. Malhotra, who is thej 
Chief Engineer of the Sindri Unit, says 
in paragraph 5 of the counter-affidavit 
filed by him on behalf of the FCI, that 
although the old plants and equipment 
had to be shut down from 1976 to 1979 
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because they had become redundant, un- 
safe or unworkable, no employee was 
deprived of his employment on that ac- 
count, Shri Malhotra says further ia the 
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same paragraph and in pareeraph 6 of the ~ 


counter-affidavit, that the management of 
the FCI had decided to deploy the work- 
men working in the plants that had to 
be shut down in various other plants set 
up under the scheme of modernisation 
and rationalisation and in the various 
facilities that had been renovated in the 
Sindri complex itself. Thus, not only did 
the sale not affect the employment of the 
workers employed in the Factory, but 
those of them who were rendered surplus 
from time to time on account of the clo- 
sure of the plants were absorbed in alter- 
nate employment in the same complex. 


14. Secondly, the right of petitioners 9 
and 4 and of the other workers to carry 
on the occupation of industrial workers 
is not, in any manner, affected by the im- 
pugned sale. The right to pursue a calling 
or to carry on an occupation is not the 
same thing as the right to work in a parti- 
cular post under a contract of employ- 
ment. If the workers are retrenched con- 
sequent upon and on account of the sale, 
it will be open to them to pursue their 
rights and remedies under the Industrial 
Laws. But the point to be noted is that 
the closure of an establishment in which 
a workman is for the time being employ- 
jed does not by itself infringe his funda- 
mental right to carry on an occupation 
which is guaranteed by Article 19 (1) (g) 
of the Constitution. Supposing a law were 
passed preventing a certain category of 
workers from accepting employment in a 
fertiliser factory, it would be possible to 
contend then that the workers have been 
deprived of their right to carry on an oc- 
cupation. Even assuming that some of the 
workers may eventually have to be re- 
trenched in the instant case, it will not 
be possible to say that their right to carry 
‘on an occupation has been violated, It 
would be open to them, though un- 
doubtedly it will not. be easy, to find out 
iother avenues of employment as indus- 
trial workers. Article 19 (J) (g) confers 
a broad and general right which is avail- 
able to all persons to do work of any 
particular kind and of their choice. It 
Idoes not confer'the right to hold a parti- 
cular job or to occupy a particular post 
of one’s choice. Even under Article 311 
lof the Constitution, the right to continue 
in service falls with the abolition of the 
post in which the person is working. The 
workers in the instant case can no more 








Union v. Union of India ALR. 


complain of the infringement of — their 
fundamental right under Article 19 (1) (g) 
than can a Government servant complain 
of the termination of his employment on 
the abolition of his post. The choice and 
freedom of the workers to work as indus- 
trial workers is not affected by the sale. 
The sale may at the highest affect their 
locum, but it does not affect their locus. 
to work as industrial workers. This is 
enough unto the day on Art, 19 (1) (g).' 
15. In regard to the infringement of 
the right under Article 14, the contention 
of the petitioners is that the plants and 
equipment of the Factory were sold 
without the benefit of any expert report, 
that the decision to effect the sale was 
taken arbitrarily, that it was actuated by 
an ulterior motive, and that the sale is 
vitiated by the violation of the principles 
of natural justice since the ultimate bid 
was restricted to a select group of persons. 
The petitioners contend that the arbitrari- 
ness and unfairness of the sale is reflect- 
ed in the circumstance that the original 
bid of Rs. 7.6 crores came down to Rs. 4.25 
crores. If the sale was re-advertised after 
there was a material variation in its terms, 
the plants and equipment, according to 
the petitioners, would have fetched a 
much higher price. : 


16. A clear and satisfactory answer to 
this contention is provided by the learned 
Additional Solicitor General, who appears 
on behalf of respondent 2, FCI. He has 
pointed out to us numerous circumstances 
from which it would appear that the 
grievance of the petitioners that the sale 
was unfair and arbitrary is not justified. 

17. The affidavits filed on behalf of 
the respondents, particularly those of Shri 
R. C. Malhotra, Chief Engineer of the 
Sindri Unit and of Shri K. V. Krishna 
Ayyar, Under Secretary in the Depart- 
ment of Chemicals and Fertilisers, Gov- 
ernment of India, show that the Sindri 
Plant, which was commissioned in 1951 
and was expanded in 1959 and 1969 by 
providing certain extra facilities, had out- 
lived its use. Various schemes were con- 
sidered from time to time for improving 
the economics of the Sindri Unit in order 
to ensure continued employment to the 
workers. The first of such schemes was 
the Sindyi Rationalisation Scheme, which 
was approved by the Government in 1967. 
This scheme was completed in October, 
1979 at a cost of Rs. 60.77 crores. While 
the Rationalisation Scheme was under im- 
plementation, it transpired that the | 
Ammonia manufacturing facilities based 
on coke were fast deteriorating and unless 
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the equipment was renovated substantial- 
ly or was replaced with modern equip- 
ment, it was impossible to expect stability 
in the production of Nitrogenous fertilis- 
ers from the plant. Different alternatives 
were before the Government in this be- 
half, and, finally, the Sindri Modernisa- 
tion Scheme was approved by it in 
November, 1973. This Scheme envisaged 
the shutting down of the old Ammonia 
plant based on coke and the setting up of 
a modern Ammonia plant producing 900 
tonnes a day of Ammonia with low sulphur 
heavy stock as foodstock. This scheme 
was completed in October 1979 at a cost 
of Rs. 183.19 crores. Thus, the long term 
plan of the Government was to retain the 
Ammonium Sulphate plant after ee 
it and to shut down the old coke-base 

Ammonia pan The plant operations with 
the old plant showed considerable de- 
terioration in 1975-76. A team of engineers 
of the Sindri Unit as well as of the Plan- 
ning and Development Division of the 
Fertiliser Corporation, in association with 
the engineers of the Central Mechanical 
Engineering Research Institute, Durga- 
pur, undertook survey, examination and 
inspection of the plants with a view to 
determining their status and condition. A 
committee of Directors was also appoint- 
ed for the same Poe One of the main 
criteria which the Directors kept before 
themselves in view of the reported un- 
safe working condition of the plant was 
the safety of the personnel and the work- 
men. The matter was thereafter kept 
under constant review and parts of the 
plant were retired or closed down from 
time to time as and when their operation 
became unsafe and uneconomical. The 
running of the old plant had indeed be- 
come so uneconomical that as against the 
cost of production of Rs. 787.23 per ton 


of Ammonia in 1971-72, the cost of produc- 


tion in 1978-79 was approximately Rupees 
6296/- per ton. An additional circum- 
stance which compelled the closure of a 
part of the plant is the fact that the raw 
material required for the old plant com- 
prised a special high quality coal which 
is in short supply. 


18. On the question of arbitrariness of 
the sale, the following facts and circum- 
stances are particularly relevant. 


(1) The decision of the Board of Direc- 
tors in respect of the sale relates only to 
the redundant or retired plants and equip- 
ment; 

(2) The Board is authorised by Arti- 
cle 68 (20) of the Articles of Association 
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of the Corporation to sell even the whole 
of the undertaking with the prior appro- 
val of the President of India. Such ap- 
proval was taken before the sale was 
finalised in favour of respondent 4; 

(8) The decision of the Board was re- 
stricted to a small part of the assets of 
the Sindri Factory. The balance-sheet for 
1954-55 of the erstwhile Sindri Fertiliser 
& Chemicals Ltd. shows that the assets 
of the said Factory were of the value of 
Rs. 22,82,99,086/- as on April 1, 1954, out 
of which plants, equipment, machinery, 
etc. were of the value of Rupees 
14,68,59,502/-. The original cost of the 
plants and equipment, which have now 
been sold, was about Rs. 10 crores, of 
which the written down value as on 
March 81, 1980 was about Rs. 50 lakhs. 
The present outlay on the Sindri Unit is 
in the region of Rs. 220 crores; 

(4) The decision to sell the redundant 
or retired plants became necessary for 
the reason that they had outlived their 
life, having run for a period ranging from 
18 to 28 years. It had also become un- 
safe, hazardous and uneconomic to run 
such plants and equipment; and 

(5) Although the old plants had to be 
shut down on account of the sale, no em- 
ployee at all was retrenched or is likely 
to be retrenched on account of the sale. 


19. The answer which the Minister 
for Petroleum and Chemicals gave on the 
floor of the House to the question put by 
respondent (petitioner) 2 is, if we may say 
so, strictly ‘Parliamentary. The question 
was whether there was any report justify- 
ing the sale. The answer was ‘NO’ because 
there were reports which preceded the sale 
and which advised the sale. But they did 
not ‘justify’ the sale, which is an ex post 
facto matter. In fact many a report had 
suggested the disbanding of worn out, 
uneconomical and hazardous plants of 
Fertilizer undertakings like: 


1. Report of the Fertilizer Mission to 
India of the International Bank for the 
Reconstruction and Development publish- 
ed July, 1969. 

2. Techno-economic study of alterna- 
tive schemes for Sindri Modernisation 
Project prepared by Planning and Deve- 
lopment Division of Fertilizer Corpora- 
tion of India and published May, 1971. 

8. Techno-economic Feasibility Report 
of Sindri Modernisation Project publish- 
ed by Planning and Development Divi- 
sion 1973 of Fertilizer Corporation of 
India. 

4, Appraisal of Sindri Fertilizer Pro- 
ject India — Report of the Intemational 
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Bank for Reconstruction and Development, 


International Development Association, 
published November, 1974. 
5. Report on Works Transformation 


and Environmental Study by M/s. 
UNICO International Corporation of 
Japan, published July, 1975. 

20. In view of these facts and circum- 
tances, it is quite difficult to hold that 
the decision to sell the plants and equip- 
ment of the Factory was arbitrary, unrea- 
sonable or mala fide. It has to be em- 
phasized that the real drive of the peti- 
tion is against the decision of the Board 
to sell the plants and equipment, It is 
that decision which is stated to furnish 
the cause to complain of the violation of 
the right conferred by Article 14, fair- 
ness, jusmess and reasonableness being 
its implicit assumptions. 

21. 
the matter and that we are unable to 
view with any great equanimity. It is 
clear from the proceedings that the plants 
which were initially advertised for sale 
went through variation on two occasions. 
The first variation which was made on 
March 20, 1980 may not be regarded as 
substantial. But after the sale was ad- 
journed to March 31, 1980, the requests 
received by the FCI from the other pub- 
lic sector undertakings stating, that they 
were in need of a part of the equipmont 
which was advertised for sale, led to a 
substantial reduction in the goods adver- 
tised for sale. The authorities then sent 
for the nine tenderers and negotiated 
with them across the table, We want to 
make it clear that we do not doubt the 
bona fides of the authorities, but as far as 
possible, sales of public Property, when 
the intention is to get the best price, 
ought to take place panlicy. The vendors 
are not necessarily bound to accept the 
highest or any other offer, but the public 
at least gets the satisfaction that the Gov- 
ernment has put all its cards on the table. 
In the instant case, the officers who were 
concerned with the sale have inevitably, 
though unjustifiably attracted the 
criticism that during the course of 
negotiations the original bid was 
reduced without a justifying cause. 
We had willy-nilly to spend quite some 
valuable time in satisfying ourselves that 
the reduction in the price was a necessary 
. and fair consequence of the reduction in 
the quantity of the goods later offered 
for sale on March 31, 1980. One cannot 
exclude the possibility that a better price 
might have been realised in a fresh public 
auction but such possibilities cannot 


There is only one other aspect of 
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vitiate the sale or justify the allegation of 
mala fides, 


» In view of the fact that neither the, 
decision to sell nor the sale proceedings 
were unreasonable, unjust or. unfair, it 
cannot be held that the petitioner's rights, 
if any, under Article 14 are violated. The! 
learned Attorney General contended that 
arbitrariness would be actionable under 
Article 82, only if it causes injury to the 
fundamental rights of the petitioner, and 
that the petitioners in the instant case 
have no fundamental right in the exer- 
cise of which they can challenge the sale. 
We consider it unnecessary to examine 
this contention because the sale -is not 
vitiated by any unfairness or arbitrari- - 
ness. If and when a sale of public pro- 
perty is found to be vitiated by arbitrari- 
ness or mala fides, it would be necessary 
to consider the larger question as to who 
has the right to complain of it. l 


23. That disposes of the question as 
regards the maintainability of the writ, 
petition. But. we feel concerned to point 
out that the maintainability of a writ 
petition which is correlated to the exis- 
tence and violation of a fundamental 
right is not always to be confused with 
the locus to bring a proceeding under 
Article 82. These two matters often mingle 
and coalesce with the result that it be- 
comes difficult to consider them in water- 
tight compartments. The question whe- 
ther a person has the locus to file a pro- 
ceeding depends mostly and often on 
whether he possesses a legal right and 
that right is violated. But, in an appro- 
priate case, it may become necessary in 
the ee awareness of legal rights 
and social obligations to take a broader 
view of the question of locus to initiate; 
a proceeding, be it under Art. 226 or 
under Art. 82 of the Constitution. If pub- 
lic property is dissipated, it would re- 
quire a strong argument to convince the 
Court that representative segments of 
the public or at least a section of the 
public which is directly interested and 
affected would have no right to coms 
plain of the infraction of public duties 
and obligations. Public enterprises are 
owned by the peo and those who run 
them are accountable to the people. The 
accountability of the public sector to the 
Parliament is ineffective because the Par- 
Jiamentary control of public enterprises 
is “diffuse and haphazard”. We are not 
too sure if we would have refused relief 
to the workers if we had found that the 
sale was unjust, unfair or mala fide. 


kd 


1981 


24, Several decisions were cited before 
us by the learned Attorney General, the 
learned Additional Solicitor General, Shri 
A. K., Sen and Shri R. 
question of the maintainability of the writ 
petition. We consider it unnecessary to 
discuss them in view of the fact that we 
jhave come to the conclusion that the 
jpetitioners fundamental right under Arti- 
icle 19 (1) (g) to carry on the occupation 
‘of an industrial worker is not affected by 
ithe sale, and similarly, that his funda- 
mental right, if any, under Art. 14 of the 
¿Constitution has not been violated. 


25. The question as regards ‘access to 
(ustice’, particularly under Article 226 of 
the Constitution, has been dealt with by 
Brother Krishna Iyer, at some length, for 
which reason I do not consider it neces- 
sary to dwell upon that topic. 


26. In the result, we dismiss the peti- 
tion and discharge the rule. There will 
be no order as to costs. 


V. R. KRISHNA IYER, J. (for himself 
and P. N. Bhagwati J.) :— 27. This Writ 
Petition which, in the forensic unfoldin 
through oral submissions, has exceede 
our expectations, bristles with profound 


` issues of deep import one of which is the 


citizen’s legal standing vis-a-vis illegal 
handling of public resources a jurispru- 
dential area of critical importance but of 
precedential barrenness and, therefore, 
all the more demanding in the develop- 
mental setting and social justice impera- 
tives of Law India. The learned Chief 
Justice has considered with care some of 
the profound questions covered in the 
course of the arguments and it may be 
supererogation to tread the same terri- 
tory. The general factual presentation and 
legal conclusions of the learned Chief 
Justice have our concurrence. Equally, 
the approach to Arts. 14 and 82, with its 
fascinating expansionism, is of strategic 
significance, viewed in the perspective of 
Third World jurisprudence. May be, that 
while we broadly agree, our emphasis 
may differ, our shades of meaning may 
vary and, in. some places, even our pro- 
cesses of reasoning may lead us to other 
destinations. Even so, a general consensus 
suffices and we desist from dealing with 
all the points discussed by our learned 
brothers. Nevertheless, some problems of 
geminal significance affecting the adjec- 
tival law are of such compelling futuristic 
impact that we shall examine them alone 
in our separate opinion, 


28. The facts have been. stated, the 
arguments have been indicated and that 
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helps us to plunge straight into the points 
we propose to consider. Briefly, a Gov- 
ernment company has gone through the 
long exercise of selling an allegedly ob- 


solescent steel plant for junk price, after 


receiving tenders, holding discussions, 
making modifications and ultimately settl- 
ing the sale in favour of Ganpatrai Aggar- 
wal of Calcutta. In this process, two deci- 
sions were taken; the first was a policy 
decision to sell a substantial plant, part 
of which could have been salvaged, as 
if the entire material were scrap; the 
second question which the company 
decided was to call for tenders but to 
settle the sale, not exactly as originally 
intended, but with many changes, negotia- 
tions and alterations, so much so, while 
the maximum offer in the first round was 
for over Rs. 7 crores the actual offer which 
was accepted was for Rs. 4 crores and 
odd, the difference being explained by 
the respondents on the score that many 
items included in the original proposal 
to sell had since been withdrawn. 


29-80. When a plant is shut down, as 
in this case, it has been, for reasons the 
merits of which we do not propose to 
scrutinise, the workers employed in it 
are ordinarily thrown out of employment. 
Assuming some patch-work arrangement 
to give lingering employment for some 
time more were offered as a measure of 
alleviation, that certainly is not equal to 
the steady and assured service in a pub- 
lic sector ‘undertaking which is a Govern- 
ment company owned entirely by the Pre- 
sident of India. Their economic fortunes 
and employment status are affected by 
the amputation of a limb of the company. 
These workers have invoked the jurisdic- 
tion of this Court under Art. 32 of the 
Constitution and sought to demolish 
through the writ of this Court, both the 
decision to sell the plant on the score of 
obsolescence and the dubious manner of 
sale which, in their submisssion, has 
resulted in, colossal loss to the public ex- 
chequer and, vicariously, to the citizenry 
of the country, including, a fortiori, the 
workers in the enterprise. Two questions 
incidentally arise: Have the workers locus 
standi under Art, 32, which is a special 
jurisdiction confined to enforcement of 
fundamental rightsP What, if any, are 
the fundamental rights of workmen affect- 
ed by the employer's sale of machinery 
whose mediate impact may be conversion 
of permanent employment into precarious 
service and eventual exit? Lastly, but 
most importantly, where ‘does the citizen 
stand, in the context of the democracy of 
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judicial remedies. absent an ombudsman? 
In the face of (rare, yet real) misuse of 
administrative power to play ducks and 
drakes with the ublic exchequer, 
especially where developmental expansion 
necessarily involves astronomical expend- 
iture and concomitant corruption, do public 
bodies enjoy immunity from challenge save 
through the post-mortem of Parliamentary 
organs. What is the role of the judicial 
process, read in the light of the dynamics 
of legal control and corporate autonomy? 
This juristic field is virgin but is also 
heuristic challenge, so that law must meet 
life in this critical yet sensitive issue. The 
active co-existence of public sector auto- 
nomy, so vital to effective business 
management, and judicial control of 
public power tending to berserk, is: one 
of the creative claims upon functional 
jurisprudence. 

31. The Court cannot wait and, des- 
pite allergy to minimal decisional law 
making in vacant spaces, the rule of law 
in this virgin area cannot leave the fertile 
field fallow. 

_ 82. Judicial, though interstitial, law- 
making is needed in this field. “Many of 
the Judges of England have said that they 
do not make law. They only interpret it. 
This is an illusion they have fostered. But 
it is notion which is now being discarded 
everywhere. Every new decision — on 
every new situation— is a development 
of the law. Law does not stand still. It 
moves continually.” [Foreword by Lord 
Denning to the Book “The Supreme Court 
of India” by Mr. Rajeev Dhavan, p. vii]. 
We have no doubt that public law, as 
part of the panorama of the develop- 
mental process, must possess the specific 
techniques of public sector control within 
well-defined parameters which will ana- 
thematise administration by court writ and 
interdict public officials- handling public 
resources in disregard of normative es- 
sentials and constitutional fundamentals. 

33. The functional future of the rule 
of law in our country depends on the ful- 
filment of the words of Chief Justice Earl 
Warren: Our Judges are not monks or sci- 
entists, but participants in the living 
stream of national life Our system 
faces no theoretical dilemma, but a single 
continuous problem; how to apply to ever- 
changing conditions the never-changing 

rinciples of freedom”. The Indian citizen 

oes expect some cybernetic system 
or ombudsman mechanism whereby power 
geared to public good does not_ betray 
the goals of social engineering.. The jural 
postulates which are an imperative of our 
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Independence and planned development 
assume this command function of the law. 
It is good that we state the inter-action 
between planning and law in the words 
of Prof. Berman: 


“Plan is that aspect of the social pro- 
cess which is concerned with the maxi- 
mum utilization of institutions and resour- 
ces from the point of view of economic 
development; law is that aspect of the 
social process which is concerned with 
the structuring and enforcing of social 
policy (plan) in terms of the rights and 
duties therefrom”. [Berman, Justice in the 
U. S. S. R. 101 (rev. ed. 1963) quoted in 
Wisconsin Law Review. Vol. 1966: 999 at 
p. 1020). 


84. Our national reconstruction invol- 
ves an enormous increase in public sector 
operations in fulfilment of the paramount 
directives of Part IV of the Constitution. 
In a society in which the State had thrust 
upon it the imperative of  effectuatin: 
massive transformation of economy an 
social structure the demands upon the 
legal order to inhibit administrative evils 
and engineer developmental progress are 
enormous, though novel. The present 
case, whatever the merits and the ultimate 
conclusion, does raise the deeper issue of 
the dynamics -of social justice vis-a-vis the 
role of the Rule of Law where the publie 
sector occupies the commanding heights 
of the national economy and yet asserts 
a right to be free from judicial review. 
That cannot be, while it is unnecessary 
for us to spell out in greater detail the 
emergence of a new branch of administra- 
tive law in relation to the national plan 
and the public sector of the economy. It 
is important to underscore the vital de- 
parture from the pattern of judicial review 
in the Anglo-American legal environment 
because the demands of development ob- 
ligated by Part IV compel creative ex 
tensions to control jurisprudence in many 
fields, including business administrative 
law, contract law, penal law, fiscal law 
and the like. 

35. Robert Siedmann, dealing with the 
law of economic development in Sub- 
Saharan Africa has dealt with the main- 
tenance of legality in a developmental 
setting with focus on stability and change 
and the evolution of new norms of constitu- 
tional and administrative law. He rightly 
stresses what applies to India as well: 


“If there are to be some reasonable 
norms for administrative behaviour in 
Africa, the formulation of codes of ad- 
ministrative law is desirable. But such 
codes are not self-enforcing; without in- 
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stitutional- devices to support them, they 
become meaningless.” [Wisconsin Law Re- 
view, Vol. 1966: 999 at p. 1064]. 

He continues to make certain observations 
on the enforcement on the regime of 
legality and their importance for the 
Indian scene: 

“If the tone of public life is sufficiently 
honest and fair-minded, formal norms are 
relatively unneeded. That is not the posi- 
tion in Africa; on the contrary, there is a 
notable lack of restraints upon the exer- 
cise of state power. This betrays itself 
most blatantly in the ‘widespread corrup- 
tion that seems to exist, especially in West 
Africa. When corruption permeates the 
entire fabric of government, legality is 
the first sufferer, for state power is exer- 
cised on grounds unrelated to its nominal 
purposes. 

In English-speaking Africa, the devices 
for the enforcement of the few standards 
of administrative probity that exist are in 
the common-law tradition. In some cases 
there are internal administrative appeals. 
Resort to the courts for relief is theoreti- 
cally available if an ascertainable norm 
has been violated. Relief can be sought 
in a civil action brought by the extreme 
cases, in a criminal action brought by the 
director of public prosecutions. 


The civil remedies for administrative 
wrongdoing thus depend upon the action 
of individual citizens. In such an action, 
the individual is pitted against the state 
-—— always an unequal contest. The indivi- 
dual does not have even the few procedu- 
ral devices that the common law imports 
into criminal actions to try to redress the 
balance. At his own expense, he must 
gulene the vast panoply of state power, 
with its resources in personnel, money, 
and legal talent, by a civil action for a 
declaratory judgment or for an extra- 
ordinary remedy — injunction, writ of 
mandamus, or writ of prohibition. Aside 
from the manifold technical insufficien- 
cies of these forms of action, the financial 
impediments to such an action are stag- 
gering. As a result of these impediments, 
in the United States, where almost the 
sole institutional protection against ad- 
ministrative error or arbitrariness is such 
an action, usually only great corporations 
or individuals who are supported by large 
voluntary associations have been able to 
carry through litigation. To rely upon such 
individual actions as the primary means 
of policing administrative action in Africa 
is to rely upon what is non-existent.” [Wis- 
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consin Law Review, Vol, 1966; 999 at 
p. 1065]. , 

36. A pragmatic approach to social 
justice compels us to interpret constitu- 
tional provisions, including those like 
Arts. 82 and 226, with a view to see that 
effective policing of the corridors of power 
is carried out by the court until other 
ombudsman arrangements — a problem 
with which Parliament has been’ wrestl- 
ing for too long — emerges. I have dwelt 
at a little length on this policy aspect 
and the court process because the learn- 
ed Attorney General challenged the peti- 
tioner’s locus standi either qua worker or 

ua citizen to question in court the wrong 

oings of the public sector although he 

maintained that what had been done hy 
the Corporation was both bona fide and 
correct, We certainly agree that judicial 
interference with the Administration can- 
not be meticulous in our Montesquien 
system of separation of powers. The court 
cannot usurp or abdicate, and the parame” 
ters of judicial review must be clearly de- 
fined and never exceeded. If the Direc 
torate of a Government company has act- 
ed fairly, even if it has faltered in its 
wisdom, the court cannot, as a super: 
auditor, take the Board of Directors to 
task. This function is limited to testing 
whether the administrative action has 
been fair and free from the taint of un- 
reasonableness and has substantially com 
plied with the norms of procedure set for 
it by rules of public administration. 

37. Assuming that the Government- 
company has acted mala fide, or has dis- 
sipated public funds, can a common man 
call into question in a court the validity 
of the action by invocation of Art. 32 
or 226 of the ConstitutionP Here, we come 
up on the crucial issue of access to justice 
and the special limitations of Art. 82 
which is the passport to this Court. 

38. We have no doubt that in com- 
poe between courts and streets as 

ispenser of justice, the rule of law must 
win the aggrieved person for the law court 
and wean him froin the lawless street. In 
simple terms, locus standi must be libera- 
lised to meet the challenges of the times. 
Ubi jus ibi remedium must be enlarged 
to embrace all interests of public-minded 
citizens or organisations with serious con- 
cem for conservation of public resources 
and the direction and correction of public 
power so as to promote justice in its triune 
facets. Lord Scarman’s warning in his 
Hamlyn Lectures lend strength to our 


view: 





854 S. C. 


“I shall endeavour to show that there 
are in the contemporary world challenges, 
social, political and economic, which, if 
the system cannot meet them, will destroy 
it. These challenges are not created by 
lawyers; they certainly cannot be suppres- 
sed by lawyers: they have.to be met either 
by discarding or by adjusting the legal 
system. Which is to be?” [English. Law — 
The New Dimension — The Hamlyn 
Lectures by Sir Leslie Scarman, 1974 — 
Stevens — p. 1] : . 

39. Lest there should be.misapprehen- 
sion, we wish to keep the distinction clear 
between the fundamental right to enforce 
fundamental rights and the interest suffi- 
cient to claim relief under Art, 226 and 
even under other jurisdictions. The. learn- 
ed Attorney. General almost agreed, under 
pressure of compelling trends in the con- 
temporary law of poe dur that Art. 226 
may probably enable the petitioner to 
seek relief if the facts suggested by the 
court hypothetically existed. Shri A. K. 
Sen also took up a similar position. I will 
put aside Art, 82 for a moment and scan 
the right under Art. 226. There is nothing 
in the provision (unlike under Art. 32) to 
define ‘person aggrieved’, ‘standing’ or 
‘interest’ that gives access to the court to 
seek redress, 

40. The argument is, who are you to 
ask about the wrong committed or illegal 
act of the Corporation if you have suffer- 
ed no personal injury to property, body, 
mind or reputation? An officious busybody 
picking up a stray dispute or idle peddlar 
of blackmail-litigation through abuse of 
the process of the court cannot be per- 
mitted to pollute the court instrumenta- 
lity, for private objectives. Public justice 
is always and only at the service of public 
good, never the servant or janitor of pri- 
vate interest or personal motive. 

4l. Law, as I conceive it, is a social 
auditor and this audit function can be put 
linto action only when some one with 
real public interest ignites the jurisdic- 
tion. We cannot be scared by the fear 
that all and sundry will be litigation- 
happy and waste their time and money 
and the time of the court through false 
and frivolous cases. In a society where 
\freedoms suffer from atrophy and activism 
is essential for participative public jus- 
tice, some risks have to be taken and more 
opportunities opened for the public- 
minded citizen to rely on the legal pro- 
cess and not be repelled from it by 
narrow pendantry now surrounding locus 
standi. 

42, Schwartz and H. W. R. Wade 
wrote in Legal Control of Government: 
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“Restrictive rules about standing are 
in general inimical to a healthy system 
of administrative law. If a plaintif with 
a good case is turned away, merely be- 
cause he is not sufficiently affected per- 
sonally, that means that some government 
agency is left free to violate the law, and 
that is contrary to the public interest, 
Litigants are unlikely to expend their 
time and money unless they have some 
real interest at stake. In the rare cases 
where. they wish to sue merely out of 
public spirit, why should they be dis- 
couraged?” [Professors Bernard Schwartz 
and H. W. R. Wade, O. C., in Legal Con- 
trol of Government (1972), p. 29L] 


They further observed: 


“The problem of standing, or locus 
standi is inherent in all legal systems .. 
.... But in the United States, perhaps 
because of the constitutional. basis which 
the subject has acquired in federal law it 
can be discussed as a single topic, In Bri- 
tain it is a thing of shreds and patches, 
made up of various differing rules which 
apply to various different remedies and 
procedures. It is a typical product of the 
untidy Ta of remedies, each with its 
own technicalities, which all British ad- 
ministrative lawyers would like to see 
reformed”, [Ibid]. - 


We have no doubt that having regard to 
the conditions in Third World countries, 
Cappelletti is right in his stress on the im- 
portance of access: 


“The right of effective access to justice 
has emerged ‘with the new social rights. 
Indeed, it is of paramount importance 
among these new rights since, clearly, 
the enjoyment of traditional as well as 
new social rights presupposes mechanisms 
for their effective protection. Such protec 
tion, moreover, is Best assured by a work- 
able remedy within the framework of the 
judicial system. Effective access to justice 
can thus be seen as the most basic re- 
quirement — the most basic ‘human 
right” — of a system which purports to 
guarantee legal rights”. [M. Cappelletti, 
Rabels Z (1976) 669 at 672.] 

The need for a radical approach has been 
underscored in New Zealand by Black: 

today it is unreal to suggest 
that a person looks to the law solely to 
protect his interests in a narrow sense. It 
is necessary to do no more than read the 
newspapers to see the breadth of the in- 
terests that today’s citizen expects the law 
to protect — and he expects the court 
where necessary to provide that protec- 
tion. He is interested in results, not pro- 
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cedural niceties. ” [Black. “The Right to be 
ae New Zealand L. J., No. 4, 1977, 
66. 
43, India is an a fortiori case, espe- 
cially as it suffers from the pathology of 
mid Victorian concepts about cause of 
action. The Australian Law Reform Com- 
mission in its discussion paper No. 4 has 
considered the pros and cons and strongly 
supported the wider basis for access to 
justice, Class-actions will activise the legal 
process where individuals cannot ap» 
proach the court for many reasons. I 
uote from the Discussion Paper No. 4: 
The Law Reform Commission, Discussion 
Paper No. 4 — Access to the Court —l, 
Standing: Public Interest Suits, p. 4.] 


“Widened standing rules may assist 
consumers in attaining relevant injunctive 
or declaratory relief but they do not as- 
sist in recovering losses inflicted by il- 
legal trading practices, nor do they 
threaten the illegal trader where he is 
most hurt, his pocket book. The most 
potent legal instrument in that regard so 
far devised is the modern class action, to 
some an ‘engine of destruction,’ to others 
a mighty force for good, Consider the 
New York Commissioner of Consumer 
Affairs giving evidence before a United 
States Senate Committee in 1970, [Evi- 
dence of Mrs. Bess Myerson, Commr. of 
Consumer Affairs of the City of New 
York, before the Consumer Sub-committee 
of the U. S. Senate Committe on Com- 
merce, No. 91-48, at 172.] 


ʻA federal class action law will have 
more impact on the market places of the 
mation than all the myriads of laws and 
ordinances against fraud and deception 
which are hidden away, in the statute 
books of the 50 States and their various 
sub-divisions, put together. All these laws 
make fraud illegal. But they have not 
made fraud unprofitable. Many of these 
laws can only invoked by administra- 
tive agencies, which long ago lost their 
concern for the consumer and their ap- 
petite for action. 


A Federal class action law .... will 
put the power to seek justice in court 
where it belongs — beyond the reach of 
campaign contributors, industry lobbyists, 
or Washington lawyers — and it will put 
power in the hands of the consumers 
themselves and in the hands of their own 
lawyers, retained by them to represent 
their interests alone. °” 

44. Public interest litigation is part of 
the process of participate . justice and 


‘standing’ in civil litigation of that pat- 
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tern must have liberal reception at the 
judicial doorsteps. The floodgates argu- 
ment has been nailed by the Australian 
Law Reforms Commission : 

“The idle and whimsical plaintif, a 
dilettante who litigates for a lark, is a 
spectre which haunts the legal literature, 
not the court. room. [Prof. K. E. Scott: 
“Standing in the Supreme Court: A 
Functional Analysis” (1978) 86.] 

A major expressed reason for limiting 

standing mes is fear of a spate of ac- 
tions brought by busybodies which will 
unduly extend the resources of the courts. 
No argument is easier put, none more dif- 
ficult to rebut. Even if the fear be justifi- 
ed it does not follow that present restric- - 
tions should remain. If proper claims 
exist it may be necessary to provide re- 
sources for their determination. However, 
the issue must be considered. 
A Over recent years successive de- 
cisions of the United States Supreme 
Court have liberalised standing so as to 
afford a hearing to any person with a 
real interest in the relevant controversy. 
Surveying the result in 1973 Professor 
Scott commented: [Op Cit, 678] 


When the floodgates of litigation are 
opened to some new class of controversy 
by a decision it is notable how rarely one 
can discern the flood that the dissentors 
feared. 

Professor Scott went on to point out 
that the liberalised standing rules had 
caused no significant increase in the 
number of actions brought, arguing that 
parties will not litigate at considerable 
personal cost unless they have a real in- 
terest in a matter.” 

We agree with the conclusion of the Com- 
mission: 

“The moral, perhaps, applies; if the 
courts cannot, or will not, give relief to 
people who are in fact concerned about 
a matter then they will resort to self-help, 
with grave results for other persons and 
the rule of law. Some may reply that if 
there is no evidence of a great increase 
in numbers there is no evidence of need 
for enlarged standing rights. The reply 
would overlook two considerations, One 
case may have a dramatic effect on beha- 
viour in hundreds of others; this is the 
whole notion of the legal ‘test case’. 
Secondly, the mere exposure to possible 
action is likely to affect the behaviour of 
persons who presently feel themselves 
immune from legal control”. 

45. In the Municipal Council, Ratlam, 
(AIR 1980 SC 1622) a bench of this Court 
observed: 
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“it is procedural rules’ as this appeal 
proves, ‘which infuse life into substantive 
rights, which activate them to make them 
effective’ The truth is that a few 
pieround issues of processual jurispru- 

ence of great strategic significance to 
our legal system face us and we must 
zero-in on them as they involve problems 
of access to justice for the people beyond 
the blinkered rules of ‘standing’ of British 
Indian vintage. If the centre of gravity 
of justice is to shift, as the Preamble to 
the Constitution mandates, from the tradi- 
tional individualism of locus standi to the 
community orientation of public interest 
litigation, these issues must be considered. 
- In that sense, the case before us between 
the Ratlam Municipality and the citizens 
of a ward, is a path-finder in the field of 
people’s involvement in the justicing pro- 
cess, sans which as Prof, Sikes points the 


system may ‘crumble under the burden 
of its own insensitivity’........ 
Our judicial system has been aptly 


described as follows: 

Admirable though it may be, (it) is at 

once slow and costly. It is a finished pro- 
duct of great beauty, but entails an im- 
mense sacrifice of time, money and 
talent. 
This “beautiful’ system is frequently a 
luxury; it tends to ae a high quality of 
tustice only when, for one reason or an- 
other, parties can surmount the substantial 
barriers which it erects to most people 
and to many types of claims. 

Why drive common people to public 
interest actionP Where Directive Princi- 
ples have found statutory expression in 
PDo’s and Dont’s the court will not sit idly 
by...... ” [Municipal Council, Ratlam v. 
Shri Vardhichand—S. L. P. (Crl.) No. 2856 
of 1979 — decided on July 29, 1980. (re- 
ported in AIR 1980 SC 1622).} 

46. After all Australian, 16 Novem- 
ber, 1977 was right. We quote as a con- 
cluding thought of benign import for 
us:— 

“Under a banner ‘Easier Access to 
Courts of Law the Australian, 16 Novem- 
ber 1977 declared: 


‘Perhaps — and it is only a perhaps — 
there was once some justification for 
restricting access to the courts to prevent 
their being bogged down in a morass of 
ineffectuality. But today’s better inform- 
ed, better educated, more literate and 
more politically aware citizens should 
certainly not be barred from the courts 
by tradition. The law can no longer be a 
closed shop.” 
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47. In the present case a worker, who, 
clearly, has an interest in the industry, 
brings this action regarding an alleged 
wrong doing by the Board of Manage- 
ment. Article 48A of the Constitution con- 
fers, in principle, partnership status to 
workers in industry and we cannot, there- 
fore, be deterred by technical considera- 
tions of corporate personality to keep out 
those who seek to remedy wrongs coni- 
mitted in the management of public 
sector. Locus standi and justiciability are 
different issues, as I have earlier pointed 
out. This takes us to the question of jus- 
ticiability of questions like sale of public 
property by public bodies. Certainly, it is 
not part of the judicial process to examine 
entrepreneuridl activities to ferret out 
flaws. The court is least equipped for 
such oversights. Nor, indeed, is it a func- 
tion of the judges in our constitutional 
scheme. We do not think that the internal 
management, business activity or institu- 
tional operation of public bodies can be 
subjected to inspection by the Court. To 
do so, is incompetent and improper and, 
therefore, out of bounds. Nevertheless, the 
broad parameters of fairness in admin- 
istration, bona fides in action, and the 
fundamental rules of reasonable manage- 
ment of public business, if breached, will 
become justiciable, 


48. If a citizen is no more than a way- 
farer or officious intervener without any 
interest or concern beyond what belongs 
to any one of the 660 million people of 
this country, the door of the court will 
not be ajar for him. But he belongs to 
an organisation which has special inter- 
est in the subject matter, if he has some 
concern deeper than that of a busybody, 
he cannot be told off at the gates, although 
whether the issue raised by him is justi- 
ciable may still remain to be considered. 
I, therefore, take the view that the pre- 
sent petition would clearly have been per- 
missible under Article 226. [See Judg- 
ments of Krishna Iyer J. in (1975) 2 SCC 
702 : (AIR 1975 SC 2092) and (1976) 2 SCC 
291:(AIR 1976 SC 242). 


49. The learned Attorney General 
drew our attention to Art. 32 and cited 
decisions to support his contention that 
only the petitioners fundamental rights 
could be agitated under that Article. As 
the rulings now stand, he is right, 
although the question still survives as to 
whether a workers fundamental right 
under Art. 14 is not affected when arb- 
itrary action of the enterprise in which he 
is employed has an impact on his well- 
being. 
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50. The democratisation of judicial 
remedies which is the thrust of our sepa- 
rate opinion, induces us to conclude with 
a quote: [Henry Peter Brougham: Nieman 
Reports April 1956.] 

It was the boast of Augustus that he 
found Rome of brick and left it of marble. 
But how much nobler will be the sov- 
ereign’s boast when he shall have it to say 
that he found law dear and left it cheap; 
found it a sealed book and left it a living 
letter; found it the patrimony of the rich 
and left it the inheritance of the poor; 
found it the two-edged sword of craft 
and oppression and left it the staff of 
honesty and the shield of innocence. 
Having sought to illumine the half-lit 
zone of access jurisprudence, we wish to 
make it clear that we are not dealing with 
the likely application of Art. 19 (1) (f) or 
of Art. 14 which have been raised in the 

resent case because the learned Chief 
Justice has held that on the merits the 
action of the Corporation is above board. 
The question which we reserve may well 
be considered when an appropriate oc- 
casion arises. 

Petition dismissed. 
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R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 

Civil Appeals Nos, 1669, 2463, 2464 of 
1972, D/- 18-11-1980. 

Rama Kant Chaturvedi, Jagdish Chan~ 
dra and S. B. Upadhya and others, Ap- 
pellants v. Divisional Superintendent, 
Northern Railway, Moradabad and others, 
(in each appeal) Respondents, 

Constitution of India, Arts. 311, 16 — 
Reversion — Dieselisation of railways — 
Matriculate Firemen Grade ‘C’ on steam 
side appointed as Drivers’ Assistants on 
diesel side — Subsequently, non-matri- 
culate Firemen Grades ‘A’ and ‘B’ on 
steam side were also so appointed — Re- 
version of former to steam side — Not 


valid. Decision of Allahabad High 
Court Reversed. 

Where on dieselisation of railway 
transport, the matriculate Firemen 


Grade ‘C’ on steam side (after completion 
of their training) were appointed as Dri~ 
vers’ Assistants on diesel side on officiat- 
ing basis and subsequently, long after 
such appointment, on relaxation of mini- 
mum educational qualification non- 
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matriculate Firemen Grades ‘A’ and ‘B’ 
were also so appointed, but Firemen 
Grade ‘C’ were reverted back to the 
steam side in order to make way for Fire- 
men Grades ‘A’ and ‘B’, it was held that 
the Firemen Grade ‘C’ who were drafted 
into the diesel unit earlier would not 
lose the benefit of their continuous ser- 
vice on the diesel side merely because 
others who were senior to them on the 
steam side came in or chose to come in 
at a later stage. Thus, they could not be 
reverted while their juniors on the diesel 
side (though senior on the steam side) 
were retained. The seniority on the 
steam side was of no relevance in deter- 
mining seniority on the diesel side when 
they were appointed on the diesel side 
on different days. Further, the diesel 
side running staff was constituted and 
treated as a separate unit distinct from 
the steam side running staff. Recruitment 
and avenues of promotion were also 
different. AIR 1975 SC 483 and AIR 1977 
SC 251 Applied. Decision of Allahabad 
High Court, Reversed. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1977 SC 251: (1977) 1 SCR 1037: 

1977 Lab IC 38 5 
AIR 1975 SC 483: (1975) 2 SCR 979: 1975 

Lab IC 354 4 

O. CHINNAPPA REDDY, J.:— These 
three appeals raise common questions. 
Pursuant to a decision to progressively 
dieselise rail transport, the Railway 
Board, with the approval of the Presi- 
dent, decided upon the method of recruit- 
ment, training, scales of pay and allow- 
ances of the staff employed upon diesel 
locomotives. In the case of running staff, 
the post to which initial recruitment was 
to be made was that of diesel cleaner. 
Diesel cleaners were to have minimum 
middle school educational standard, but 
a proportion of the posts were proposed 
to be reserved for matriculates with a 
view to train them as skilled fitters and 
drivers. Cleaners who were matri- 
culates and medically fit were first to be 
promoted as Drivers’ assistants after 
passing the prescribed suitability test. 
Thereafter the promotions were to the 
posts of shunter, Diese] Driver (C), Die- 
sel Driver (B) and Diesel Driver (A) in 
that order. These promotions were to be 
made by selection. As dieselisation was 
to be introduced soon and as it was not 
possible to appoint cleaners straight- 
way as drivers, it was proposed to draw 
upon the staff of the “steam running side” 
to operate diesel locomotives by provid- 
ing suitable training to them. It may be 
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useful to extract here the note appended 
to the Railway Board’s letter dated Feb- 
ruary 3, 1958 in regard to the drawing 
up of the staff on the steam running side 
to operate diesel trains. The note is as 
follows: pore 


“Note :— Immediately there will be 
diese] operation only on goods trains and 
since the services are to be operated 
shortly and initial recruitment cannot be 
made to the cleaners category in the 
first instance the intention is that staff 
on the steam running side should be 
drafted on to diesel operation by provid- 
ing suitable training in operation of diesel 
locos. Steam staff so absorbed as dri- 
vers grade ‘C’ will be given three ad- 
vance increments after normal fixation 
in the grade 'C’ of drivers or over their 
pay in 'Œ grade pay on this basis of 
three advance increments will be drawn 
by the staff only for so long as they work 
as Diesel Drivers and on their reversion 
to the steam side their pay too would be 
fixed as though they had not been allow- 
ed the benefit of these advance incre- 
ments. 


So far as Drivers Assistants and 
Shunters are concerned, staff should also 
be drawn from the steam side in the 
first instance. It is, however, necessary 
to absorb on the diesel side only matri- 
culates or, if mnon-matriculates, those 
whose literacy standard is comparable 
with that of matriculates”. 


On April 18, 1966 the Railway Admin- 
istration issued another Circular in which 
it was mentioned that the staff eligible 
for the posts of Drivers’ Assistants were 
those employed in lower grades of Fire- 
men on the steam side and trained for 
working in the posts of Drivers’ Assist- 
ants on the diesel side, subject to the 
condition that no non-matriculate shall 
be considered for such posts without the 
approval of the Headquarters. It was 
also provided that directly recruited 
cleaners on the diesel side who were 
matriculates were also eligible, along 
with Firemen on the steam side who had 
received the prescribed training, for ap- 
pointment as Drivers’ Assistants on the 
diesel side on the basis of a combined 
seniority list. The inter se seniority of 
each was to be maintained separately. 
This letter gave a clear indication that 
the seniority of Drivers’ Assistants was 
to be reckoned on the basis of their ap- 
‘pointment as Drivers’ Assistants, what- 
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ever their original seniority might have 
been as Firemen. Earlier, on August 25, 
1965, the General Manager, Northern 
Railway, had clarified the position as 
follows: i 


“As a result of combination of senior- 
ity there may be cases where some 
persons subsequently junior to others 
may be officiating in higher grades; such 
junior persons will not be reverted to 
make room for persons, senior to them. 

The senior persons will be considered 
for promotions in higher grade against 
future vacancies, subject to their fulfil- 
ling any other conditions that might have 
been or might be laid down. - 


The seniority of D..S. L.- side is a 
separate unit vide Rly. Board's letter 
No. E (SI) 57 Rs. 6 D/- 3-2-1958”, 


2. Thereafter on August 5, 1966 ap- 
plications were invited from Firemen 
Grades B and C who were matriculates 
and who were desirous of taking Diesel 
Drivers’ Assistants training. The present 
appellants who were matriculates and 
who were employed as Firemen Grade 
‘C’ on the steam side submitted their ap- 
plications and on passing the prescribed 
test and completion of necessary training, 
were appointed as Drivers’ Assistants on 
the diesel side on various dates between 
1968 and 1970 on an officiating basis, 
Subsequently on January 21, 1969 the 
prescrintion of minimum educational 
qualification as Matriculation was relax- 
ed and it was said that steam staff who 
were otherwise considered suitable were 
not to be debarred from being appointed 
on the diesel side soley on the ground of 
educational qualification. After the re- 
laxation of minimum educational quali- 
fication, there was a large influx of staff 
from the steam side to the diesel side. 
Many Firemen who were senior to the 
appellants on the steam side were induct- 
ed into the diesel side, 


3. The question of confirmation of the 
staff inducted into the diesel side from 
the steam side came up for consideration 
and it was decided that those employed 
‘to officiate in a regular manner’, by 
virtue of their seniority-cum-suitability 
or position in the panel against per- 
manent vacancies should be considered 
for confirmation after one year’s service 
provided they fulfilled other conditions 
for confirmation, vide Board's letter 
No. E (NG) 168.CN-5/2 dated August 3, 
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1968 and letter No. E (NG) 169 CN -5/31 
dated February 19, 1970. The period of 
one year was later changed to two years. 
Along with the question of confirmation 
arose the question of reversion of some 
of the surplus staff to the steam side 
from where they were drawn. The Rail- 
way Administration issued instructions 
that the juniormost Firemen Grade ‘œ 
officiating as Diesel Driver Assistant 
should be reverted in order to accom- 
modate the senior staff. Pursuant to 
these instructions the appellants all of 
whom were drawn from the category of 
Firemen Grade ‘C’ who had .been ap- 
pointed as officiating Drivers’ Assistants 
were reverted back to the steam side as 
Firemen Grade 'C’ in order to make way 
for Firemen Grades ‘A’ &‘B’ who were 
appointed as Drivers’ Assistants on the 
diesel side long after the appointment 
of the appellants as Drivers’ Assistants 
on the diesel side. Those drawn from 
the steam side Firemen Grades ‘A’ and 
‘B’ were not and could not be appointed 
éarlier than the appellants as Drivers’ 
Assistants on the diesel side for the 
simple reason that at that time only 
matriculates were being considered for 
appointment as Drivers’ Assistants and 
these persons did not possess that mini- 
mum qualification. It was only as a re- 
sult of the relaxation of the minimum 
educational qualification that they be- 
came eligible to be appointed. The ap- 
pellants filed Writ Petitions in the High 
Court of Allahabad questioning the re- 
version and claiming that they were en- 
titled to be confirmed as Drivers’ Assist- 
ants on the diesel side and to all con- 
sequential benefits. The Writ Petitions 
were dismissed by a learned single Judge 
of the High Court and appeals preferred 
under the Letters Patent were also dis- 
missed. The present appeals have been 
filed after obtaining special leave of this 
Court. ; 


4. From the facts narrated above it is 
clear that the diesel side running staff 
was constituted and treated as a separate 
unit distinct from the steam side run- 
ning staff. Recruitment and avenues of 
promotion were also different. Direct 
recruitment to the running staff on the 
diesel side was to be made to the lowest 
post of Diesel Cleaner and thereafter, 
promotions were to be made successively 
to the posts of Drivers’ Assistants, 
Shunters Diesel Drivers (C), Diesel Dri- 
vers (B) and Diesel Drivers (A). As the 
Diesel unit was being constituted for the 
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first time and as considerable time might 
élapse before Diesel Cleaners could be 
promoted as Shunters and Drivers’ As- 
sistants it was decided to draft Firemen 
on the steam side, possessing the mini- 
mum educational qualification of matri- 
culation, to the diesel side as Drivers’ 
Assistants after giving them the requisite 
training, That was done, Firemen Grade 

‘© who were of lower category than 
Firemen Grade ‘B’ and Firemen Grade ‘A’ 
but who happened to possess the minimum 
educational qualification which many of 
the Firemen Grades ‘A’ and ‘B’ did not 
possess were fortunate enough to be 
drawn into the diesel unit earlier than 
some of the Firemen Grades ‘A’ and ‘B’ 
who came in later as a result of the re- 
laxation of the rule prescribing mini- 
mum educational qualification. of 
course, all the initial appointments were 
on an officiating basis. But merely be- 
cause the appointments were on an off- 
ciating basis, we do not see how those 
who were drafted into the diesel unit ear- 
lier would lose the benefit: of their con- 
tinuous service on the diesel side merely 
because others who were senior to them 
on the steam side came in or chose to 
come in at a later stage. If seniors on 
the steam side did not come in earlier 
it was because they were barred from 
coming in by the requirement of a mini- 
mum educational qualification. The sub- 
sequent relaxation of the rule cannot 
enable them to take a ‘frog leap’ over 
the heads of those who had come into 
the diese] side earlier. The seniority on 
the steam side is of no relevance in de- 
termining seniority on the. diesel side 
when they are appointed on the diesel 
side on different days. We may refer 
to A. K. Subraman v. Union of India, 
(1975) 2 SCR 979 at p. 994: (AIR 1975 
SC 483), where the fifth proposition was 
stated as: 

“Once the Assistant Engineers are re- 
gularly appointed to officiate as Execu- 
tive Engineers within their quota they 
will be entitled to consideration in their 
own rights as Class I Officers to further 
promotions. ‘Their ‘birth marks’ in their 
earlier service will be of no relevance 
once they are regularly officiating in the 
grade of Executive Engineer within 
their quota”. 

5. Similarly: in N. K. Chauhan v. 
State of Gujarat, (1977) 1 SCR 1037 at 
p. 1053: (AIR 1977 SC 251), it was stated 
(at page 1053): 

“Seniority will depend on the length 
of continuous officiating service and can- 
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not be upset by later arrivals from the 
open market save to the extent to which 
any excess promotees may have to be 
pushed down as indicated earlier”. 


6. On behalf of the respondents the 
submission of Shri Dhebar, learned 
counsel, was that it was never the inten- 
tion of the Railway Administration to 
absorb on the diesel side, staff from the 
steam side. They were only drafted to 
meet a temporary situation and it was 
always intended that they should go 
back. Firemen Grade ‘C’ could there- 
fore, claim no rights whatever on the 
diesel side and the Railway Administra- 
tion was justified in reverting to the 
steam side those who were junior-most 
on the steam side and preferring to re- 
tain the seniors. We are unable to ac- 
cept the submission of Shri Dhebar. We 
do not think that there is any justifica- 
tion for holding that the staff drafted 
from the steam side into the diesel side 
was always meant to be reverted back 
to the steam side. The very fact that 
Firemen Grades ‘A’ and 'B’ are now 
being retained clearly indicates that such 
was not the intention of the Railway 
Administration. The Firemen Grade ‘C’ 
were drafted into the diesel side because 
they possessed the requisite minimum 
educational qualification: and they were 
given snecial training before they were 
appointed as Drivers’ Assistants on an 
officiating basis. We do not think it was 
intended that they should be reverted to 
the steam side after some time. The 
various orders and letters of the Railway 
Board which have been placed before us 
give no indication that it was never the 
intention of the Railway Administration 
to absorb and retain them permanently 
on the diesel side. In our view there is 
no answer to the claim of the appellants 
that they cannot be reverted while their 
juniors on the diesel side (though senior 
on the steam side) are retained. We 
allow the appeals, quash the orders of 
reversion and direct respondents one to 
four to consider the claims of the appel- 
lants to confirmation on the ‘diesel side’ 
in the light of this judgment and to give 


to the appellants all consequential bene-. 


fits. There is no order regarding costs. 


Appeals allowed. 


Union of India v. S.-A. Razak 


ALR 
AIR 1981 SUPREME COURT 360 
= 1980 Lab. I. C. 1387 


(From: Orissa) 


R. S. PATHAK, AND O. CHINNAPPA 
REDDY, JJ. 


Civil Appeal No. 1933 (N) of 1970, D/- 
18-11-1980. 


Union of India and another, Appellants 
v. S. A. Razak, Respondent. 


Constitution of India, Art. 311 (1) — 
Retirement of employee at the age of 55 
years on reaching age of superannuation 
challenged on ground of employee’s en- 
titlement to continue up to 58 years of 
age in service — Order cannot be said 
to be invalid on ground that authority 
retiring employee was subordinate to 
appointing authority — Art, 311 (1) not 
attracted, Decision of Orissa High 
Court reversed, (Para 1) 


CHINNAPPA REDDY, J.:— The re- 
spondent was working as Station Master 
at Jadupudi Railway Station, when, he 
received a notice dated April 10/11, 1969. 
from the Divisional Operating Superin- 
tendent, South Eastern Railway, Khurda 
Road, purporting to retire him from ser- 
vice with effect from the forenoon of 
August 18, 1969, under Rule 2046 of the 
Indian Railway Establishment Code, on 
attaining the age of superannuation. The 
respondent submitted a representation 
claiming that he was entitled to con- 
tinue in service till he attained the age 
of fifty eight years and that he could 
not be retired from service on attaining 
the age of fifty five years only. As his 
representation evoked no response, the 
respondent filed a Writ Petition in the 
High Court of Orissa to have the order 
retiring him from service quashed. The 
High Court of Orissa allowed the Writ 
Petition on the ground that the order 
retiring the respondent from service 
was passed by the Divisional Operating 
Superintendent whereas it should have 
been passed by the Commercial Traffic 
Manager who was the original appoint- 
ing authority. The High Court referred 
to Art. 311 (1) of Constitution and cases 
decided thereunder. There cannot be 
the slightest doubt that the High Court 
was entirely wrong in proceeding as if 
Art. 311 had any application. This was 
not a case of imposition of any penalty 
but a case of retirement on attaining 
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the age of superannuation: The only 
question was whether the age of super- 
annuation in the case of the respondent 
was fifty five years or fifty eight years. 
The question whether the authority who 
issued the order retiring the respondent 
from service was subordinate fo the au- 
thority who appointed the respondent 
did not at all arise for consideration. 
Having said this much we do not feel 
called upon to interfere in this appeal 
under Art. 136 as the respondent attain- 
ed the age of fifty eight years also long 
ago and must have duly retired. We, 
therefore, dismiss the appeal but in the 
circumstances without any order as to 
costs. 

Appeal dismissed. 


AIR 1981 SUPREME COURT 361 
= 1981 Cri. Le J.l ` 


(From: Himachal Pradesh) ` 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 273 of 1975, D/- 
14-11-1980. 


Harpal Singh and another, Appellants 
A State of Himachal Pradesh, Respon- 
ent, ; 


(A) Penal Code (45 of 1860), S. 876 — 
Prosecution of accused persons under — 
Delay in lodging F. I. R. reasonably ex- 
plained — Evidence of prosecutrix before 
sda geese and Sessions Judge, consistent 
and reliable — Victim, below 16 years of 
age — Question of consent did not arise 
— Fact that no injury was caused to 
private part or that victim was used to 
sexual intercourse was immaterial. 

(Para 2) 


(B) Criminal P. C. (2 of 1974), S. 154 — 
Delay in lodging F. I. R. — Rape case — 
As honour of family was involved its 
members had to decide whether to take 
the matter to court or not — Explanation 
for delay of 10 days was reasonable. 

(Para 1) 


(C) Evidence Act (1 of 1872), S. 35 — 
Entry in birth register — Entry made by 
concerned official in discharge of his 
official duties — Certified copy of entry 
— Clearly admissible under S. 85 — Ex- 
amination of Official — Not necessary. 

(Para 8) 
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S. M. FAZAL ALI, J.:— This appeal 
by special leave is directed against the 
judgment of the High Court of Himachal 
Pradesh. The appellants have been con- 
victed under Section 376 of the Indian 
‘Penal Code and sentenced to rigorous 
imprisonment for four years each. The 
central evidence in the case consists of 
the testimony of Saroj Kumari, the girl 
who is said to have been raped by the 
appellants and another who was acquitted 
by the trial court. The occurrence, ac- 
cording to the prosecutrix, took place on 
the night intervening the 20th and 2lst 
August, 1972. The first information report 
was lodged on 81st August, 1972. The 
complainant had given reasonable expla- 
nation for lodging it after ten days of the 
occurrence, She stated that as honour of 
the family was involved, its members had 
to decide whether to take the matter tc 
the court or not. It is not uncommon that 
such considerations delay action on the 
part of the near relations of a young girl 
who is raped. The prosecutrix has narrat- 
ed her story before the committing 
Magistrate as well as Sessions Judge. 
Leaving aside minor contradictions here 
and there her testimony is consistent. 
Both the High Court and the Sessions 
Judge have believed it and it is cor- 
roborated by the evidence of her own 
brother and father to whom she had relat- 
ed the details of the occurrence without 
delay after she was rescued. 


2. Mr. Hardy laid emphasis on the 
circumstances that no injury was detect- 
ed on the private parts of the girl and that 
she was found to have been used to 
sexual intercourse and argued that it was 
a case of sexual intercourse by consent. 
This argument will be of no avail to the 
appellants if once it is proved that the 
girl was below 16 years of age, because 
in that case the question of consent be- 
comes wholly irrelevant. 


8. In the instant case the prosecution 
has proved the age of the girl by over- 
whelming evidence. To begin with, there 
is the evidence of Dr. Jagdish Rai (PW 14) 
who is a radiologist and who, after X-Ray 
examination of the girl found that she 
was about 15 years of age. This is cor- 
roborated by Ex. PF, which is an entry 
in the admission register maintained at 
the Government Girls High School, Sam- 
noli (wherein the girl was a student) and 
which is proved by the Head Master. 
That entry states the date of birth of the 
girl as 18th October, 1957. There is yet 
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another document, viz., Ex. PD, a certi- 
fied copy of the relevant entry in the 
birth register which shows that Saroj 
Kumari, who according to her evidence 
was known as Ramesh during her child- 
hood, was born to Lajwanti wife of Daw 
lat Ram on 11-11-1957. Mr. Hardy sub- 
mitted that in the absence of the examina- 
tion of the officer/chowkidar concerned 
who recorded the entry, it was inadmissi- 
ble in evidence. We cannot agree with 
him for the simple reason that the entry 
was made by the concerned official in -the 
discharge of his official duties, that it is 
therefore clearly admissible under Sec- 
tion 85 of the Evidence Act and that it is 
not necessary for the prosecution to ex- 
amine its author, From whatever angle 
we view the evidence, the conclusion is 
inescapable that Saroj Kumari was below 
16 years of age at the time of the occur- 
rence. Accordingly we agree with judg- 
ments of the courts below and see no 
merit in this appeal which: is dismissed. 


Appeal dismissed. 


AIR 1981 SUPREME COURT 362 
= 1981 Cri. L. J. 2 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Writ Petn. (Criminal) No. 5288 of 1980, 
D/- 13-11-1980. 


S. Gurdip Singh, Petitioner v. Union of 
India and others, Respondents. 


Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) — Service of 
grounds of detention — Is complete only 
when grounds of detention are accom- 
panied by documents forming basis there- 
of. (Paras 2, 3) 


Cases Referred: Chronological Paras 


AIR 1980 SC 1988 2, 
1980 Cri LJ 1487 (SC) 2 


‘ FAZAL ALI, J.:— The petitioner has 
put forward several grounds of attack 
against ‘his detention which was directed 
by an order dated 11-12-1979, passed by 
the Deputy Secretary, Home Department, 
Government of Punjab, under Section 3 (1 
of Conservation of Foreign Exchange an 
Prevention of Smuggling Activities Act, 


KX/LX/G863/80/GDR 


S. Gurdip Singh v. Union of India 
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1974 (COFEPOSA). The petitioner claims 
to have been arrested on 5-5-1980 
although according to the counsel for the 
State the date of his arrest was 18-5-1980. 


- In the view that we take in this-case the 


question as to when the petitioner was 
arrested is not relevant. 


2. The grounds of detention were ad- 
mittedly served on the petitioner on 18-5- 
1980 and prayer for making available the 
copies of the documents forming the 
material on which the order of detention 
was based was made by the detenu on 
21-8-1980. That prayer was however re- 
fused on 12-9-1980 when the petitioner 
was informed that the copies of the rel- 
evant document, could not be supplied. In 
our opinion, this case is clearly concluded 
by two recent Division Bench decisions 
of this Court, namely: Smt. Icchu Devi 
Choraria v. Union of India in Writ Pein. 
(Criminal) No. 2080 of 1980 decided on 
9-9-1980 (reported in AIR 1980 SC 1983) 
and Smt. Shalini Soni v. Union of India. 
(Criminal Writ Petn. No. 4844 of 1980 
decided on 24-10-1980: (reported in 1980 
Cri LJ mulls In both these cases, this 
Court has taken the view that on a proper 
construction of Article 22 A of the Con- 
stitution, the service of the grounds of 
detention on the detenu can be complete 
only if they are accompanied by the docu- 
ments or materials on which the order of 
detention is based; for then alone will the 
detenu be able to make an effective re- 
presentation. In other words, if the docu- 
ments which form the basis of the order 
of detention are not served on the detenu 
along with the grounds of detention, in 
the eye of law there will be no service of 
the grounds of detention and that circum- 
stance would vitiate his detention and 
make it void ab initio. 


8. In the instant case, it is not dis- 
puted that when the grounds of detention 
were served on the petitioner, on 18-5- 
1980, they were not accompanied by the 
documents forming the basis thereof., His 
case, therefore, falis within the four corn- 
ers of the ratio laid down by the cases 
referred to above and his detention must 
be held to be without jurisdiction. The 
petition is therefore allowed and the peti- 
tioner is directed to be released forth- 
with. s 

: Petition allowed. 
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AIR 1981 SUPREME COURT 363 -` 
== 1980 Cri. L. J. 1408 | 
(From: Madhya Pradesh) 

S. MURTAZA FAZAL ALI AND 

A. D. KOSHAL, . JJ. 

Criminal Appeal No. 111 of 1978, D/ 
28-3-1979. - i 

Murari Lal, Appellant v. State of 
Madhya Pradesh, Respondent. 

Penal Code (45 of 1860), S. 802 — 
Murder charge — Circumstantial evidence 
— Appreciation of — Evidence absolute- 
ly conclusive and clinching — Failure to 
prove exact spot where deceased was 
killed or fact of recovery of some orna- 
ments when large part of ornaments were 
proved to have been removed before 
throwing body of deceased in a well 
held could not fault prosecution case. 

(Paras 2, 3) 

FAZAL ALL, J. :— In this appeal under 
the Supreme Court (Enlargement of Cri- 
minal ppellate Jurisdiction) Act ` the ap- 
pellant has been convicted by the High 
Court under Section 802 read with Sec- 
tion 34 of the Indian Penal Code and has 
been sentenced to imprisonment for life 
and has also been convicted under Sec- 
tions 892/84 and 201/84 sentenced to 
seven years R. I. and fine of Rs. 1000/-, 
sentences were ordered to. run concur- 
rently. The case was originally tried by 
the Sessions Judge who after considering 
the evidence acquitted the appellant of 
the charge under Section 802/84 and 
Section 201/84 and Section 892, I. P. C. 
but convicted the appellant only under 
Section 411, I. P. C. and sentenced hi 
to two years R. I. Thereafter the State 
preferred an appeal to the High Court 
against the order of acquittal of the ap- 
pellant by the Sessions Judge which was 
allowed by the High Court and the ap- 
pellant was convicted as indicated above. 
Before the High Court the appellant had 
also filed an appeal against his conviction 
under Section 411. 


2. -We have heard counsel for the par- 
ties at great length and have gone through 
the denent of the Sessions Court and 
that of the High Court and are clearly of 
the opinion that the High Court has given 
cogent reasons for coming to the con- 
clusion that the case of the appellant has 
been proved beyond reasonable doubt. 
The case of the appellant rests mainly on 
pure circumstantial evidence and the 
learned Judge after full and complete 
consideration of the evidence has catego- 
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rised the following circumstances which 
have been proved against the appel- 


t:— 

“As a result of the discussion aforesaid, 
we are of the opinion that the following 
facts and circumstances are fully proved, 
namely :— 

1. The deceased Laltibai 
woman, aged about 65 years, who had 
become lame as a result of a paralytic 
attack on account of which she was un- 
able to walk a long distance; 

-9, On 28-1-1971, at about 11 or 11.80, 
the deceased, having left her house some- 
time before that, was seen standing near 
the house of accused Murari Chaurasia 
and that was the last time she was seen 
alive; 

8. Then the deceased left home, she 
was wearing ornaments, namely, gol 
Hasli (Article 1). gold Mohar {article 8), 
Silver Toddas Te 9) and gold nose- 
ring (article 10) which she was wearing 
when last seen alive; 


4. The deceased was fond of chewing 
Pan which she always bought from accus- 
ed Murarilal Chaurasia, whose house is 
quite close to that of the deceased; 

5. The deceased had left home to get 
Pan having taken her meals 
earlier as no 
home; 


6. Accused Darbarilal was a servant of 
accused Murarilal at that time and was 
present in the latter’s house; 

7. On the evening of 28-1-1971, accus- 
ed Murarilal sold the Hasli (Article 2) 
which the deceased was seen wearing 
earlier the same day when she was last 
seen alive, in the shop of P. W.3 Murari- 
lal Sibarey at Mandla, a distance ot 
about 9 kilometers from the village; 

8. A sum of Rs. 1,485/- was concealed 
by accused Murarilal in the embankment 
of a field belonging to another person 
near about that time; 

9. Accused Darbarilal was in posses- 
sion of the gold Mohar (article 8), the 
silver Toddas (article 9) and the old 
nose-rin Lees 10), worn by the 
deceased when last seen alive and had 
concealed them in the embankment of a 
field from which place they were re- 
covered on 5-2-1971; 

10. The dead body of Laltibai was 
found in a well on the outskirts of the 
village, sewn in a gunny bag which was 
also filled with some bricks so as to keep 
it under ‘water; 

11. The deceased Laltibai was killed 
within a few hours of her leaving home 


was an old 


some time 
Pan was available at 
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on 28-1-1971 itself, which must have been 
during the day time; 


12. A half chewn pan was found in the 
mouth of the deceased indicating that 
she had taken Pan shortly before she 
was killed; 


13. Since the killing was done during 
day time and inside a house in the vil- 
lage, that house must have been one 
inside which she voluntarily went and 
took pan; and 


14. No explanation has been offered by 
either of the two accused for their posses- 
sion of the aforesaid ornaments, belong- 
ing to the deceased and worn by her 
when last seen alive, and also for their 
immediate disposal or concealment as 
already indicated; 


We have been taken through the evi- 
dence which proves the existence of 
these circumstances and we are satisfied 
that these circumstances are fully incon- 
sistent with the innocence of the accus- 
ed and cannot be explained on any other 
reasonable hypothesis except the guilt of 
the appellant. 


Mr. Gambhir appearing for the appellant 
vehemently contended that there is no 
evidence to show that the appellant was 
last seen with the deceased Laltibai. The 
High Court has rightly pointed out that 
there is overwhelming evidence to show 
that the deceased was in the habit of 
chewing Pan and she used to buy the 
pan only from the shop of the appellant 
Murarilal Chaurasia. The house of Mura- 
rilal is situated only at a distance of 150 to 
200 paces from the house of Laltibai as 
proved by the evidence of P. W.5. It has 
also been proved beyond reasonable doubt 
that after taking her meals sometimes in 
the morning, Lalti Bai left for the house 
of Murarilal to get her pan. That she had 
taken a pan is demonstrated by the fact 
that when the dead body was recovered, 
a half chewed pan was found in the 
mouth of the deceased. From this cir- 
cumstance an irresistible inference and 
an inescapable compulsion arises that the 
deceased had taken pan from Murarilal 
with whom she was last seen. Thereafter, 
the deceased disappeared and the evi- 
dence of P. Ws. 2 and 8 further show 
that on the very day i. e. 28-1-1971, the 
appellant went to the shop of P. W. 2 
and sold a Hasli. This is proved by the 
fact that fact of the sale of Hasli is men- 
tioned in the Account Book of these wit- 
nesses and were produced before the 
Police, but the police did not think it pro- 
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per to seize it. The Account Books were 
proved and marked Exhibits at the 
trial. The High Court has believed all 
these witnesses and we have no reason to 
disbelieve them. Secondly, from the re- 
coveries made at the instance of the ap- 
pellant, which is proved by P. Ws. 3, 6 
and 12 apart from the Police Officers, it 
is oy clear that the appellant after 
having sold the ornaments and pocketing 
the sale proceeds, concealed the same in 
the field and got it recovered as a result 
of his disclosure statement before the 


Police. All these circumstances are, 
therefore, absolutely incompatible with 
the innocence of the appellant. It was 


contended by Mr. Gambhir that there is 
nothing to show that the deceased was 
killed in the house of Murarilal and 
therefore, the very fabric of the prosecu- 
tion story falls. It is not the prosecution 
case that the deceased was killed in the 
house of Murarilal only. It was merely a 
theory advanced by the counsel for ‘the 
prosecution. As the circumstances are ab- 
solutely conclusive and clinching, it was 
not necessary for the prosecution to 
prove the exact spot where the deceased 
was killed. There can be no doubt that 
the deceased was killed and her body was 
recovered from a well close to the house 
of the accused, Murarilal. All these cir- 
cumstances are a clear pointer to the 
fact that none else but Murarilal with the 
help of Dulare must have killed the 
deceased for the purpose of taking away 
her ornaments. . 


3. Lastly, Mr. Gambhir submitted that 
if the intention of the accused was to 
remove the ornaments after killing the 
deceased, the fact that some of the oma- 
ments were still recovered from her body 
when it was taken out of the well, mili- 
tates against this theory. There is no doubt 
that a large part of the ornaments was 
taken away by the appellant and it may 
be, that while the appellant was in the 
process of doing so, somebody may be 
passing that way or he may be having 
some apprehension that he might be 
caught, he did not choose to take the risk 
of taking all the ornaments and threw the 
deceased in the well before he could be 
detected. This clearly meets the argu- 
ment raised by Mr. Gambhir which itself 
is based on speculation. 


4. The High Court in its reasoned 
judgment has completely displaced all 
the reasons given by the learned Sessions 
Judge and has pointed out that the pro- 
secution has adduced convincing evidence 
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in this case to prove the charge against 
the appellant. We are in complete agree- 
ment with the view taken by the High 
Court. This is not a case where any other 
reasonable view was possible on the evi- 
dence, but it is a case where the only in- 
ference which could be drawn from the 
circumstances proved, is that the appel- 
lant along with Darbarilal committed the 
murder of the deceased. For these 
reasons, therefore, we find no merit in 
this appeal which is accordingly dis- 
misse 

Appeal dismissed. 
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(From: ILR (1975) Andh. Pra. 91) 
R. S. SARKARIA AND A. C. GUPTA, JJ. 
Criminal Appeal No. 112 of 1975, D/- 
28-8-1980. ‘ 
State of Andhra Pradesh, Appellant v. 
P. T. Appaiah and another, Respondents. 


Criminal P. C. (5 of 1898), Section 429 
— Criminal appeal by accused — Dif- 
ference between two Judges composing 
Court of Appeal as to nature of offence 
committed — Third Judge to whom case 
is referred can deal with whole case and 
acquit accused — Jurisdiction of third 
Judge is unfettered. 


Section 429, Cr. P. C, contemplates 
that it is for third Judge to decide on 
what points he shall hear arguments, if 
any, and that postulates that he is com- 
pletely free in resolving the difference 
as he thinks fit. (Para 2) 

Held on facts of the case that the third 
Judge to whom the case was referred 
did not overstep the limits of his jurisdic- 
tion in acquitting the accused merely be- 
cause there was concurrent finding of 
both the Judges composing the Division 
Bench that the accused were guilty of 
some offence or that the difference be- 
tween the two Judges of the Division 
Bench was confined to the nature of the 


offence only. ILR (1975) Andh Pra 91 
Affirmed. (Paras 3, 4) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1502: (1972) 3 SCR 303: 
1972 Cri LJ 909 2, 3 
AIR 1971 SC 1836: (1971) SCR 
460: 1971 Cri LJ 1287 3 
AIR 1970 SC 1266: (1971) 1 SCR 31: 1970 
Cri LJ 1138 2, 3 
AIR 1965 SC 1467: (1965) 2 SCR 771: 
1965 (2) Cri LJ 539: 1966 All LJ 44 2 
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S. C. 365 


Mr. P. Ram Reddy, Sr. Advocate (M/s. 
G. S. Rao and G. N. Rao, Advocates with 
him), for Appellant; Mr. A. N. Mulla, Sr. 
Advocate (Mr. G. Narsimhalu, Advocate 
with him), for Respondents. 


GUPTA, J.:— This appeal preferred 
by the State of Andhra Pradesh is direct- 
ed against a judgment of the Andhra 
Pradesh High Court by which a learned 
Judge of that Court exercising jurisdic- 
tion under Section 429 of the Code of 
Criminal Procedure, 1898 set aside the 
order of conviction and the sentences 
passed on the respondents before us by 
the Sessions Judge, Chittoor Division, The 
charge agamst the respondents was that 
at about ten on the night of September 
5, 1971 Venkataramaiah Chetty and 
Chakala Giddappa (P. W. 1) were return- 
ing to their village Sanganapalle from 
Kadepalle where they had gone and when 
they were about a mile from Sanganapalle 
respondent No. 1 armed with a bill-hook 
and respondent No. 2 with a stout stick 
attacked them and beat Venkataramaiah 
Chetty severely causing multiple injuries 
as a result of which he died. The Ses- 
sions Judge accepted the evidence of 
P. W. 1 and the dying declaration said 
to have been made by Venkataramaiah 
Chetty in the presence of several wit- 
nesses including P. W. 1 and convicted 
the respondents under Section 302 read 
with Section 34 of the Indian Penal Code 
and sentenced each of them to undergo 
imprisonment for life. On appeal prefer- 
red by the accused a Division Bench of 
the High Court rejected the dying de- 
claration but accepted the evidence of 
P. W. 1 to find that the accused caused 
the injuries to which Venkataramaiah 
Chetty succumbed; the learned Judges 
composing the Division Bench however 
differed on the nature of the offence that 
was committed by the accused in causing 
these injuries. Madhava Reddy J. held 
that having regard to the nature of the 
injuries it was not possible to find that 
the accused intended to cause death and 
that the offence committed by the accus- 
ed was culpable homicide not amounting 
to. murder punishable under Section 304 
Part I of the Indian Penal Code. Sri- 
ramulu J. was of the opinion that in 
causing the injuries the accused had the 
common intention to kill Venkata- 


ramaiah Chetty. He also observed that 
even assuming the offence did not fall 
under clause “Firstly” of Section 302 of 
the Indian Penal Code, it undoubtedly 
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fell under clause “Thirdly” of that sec- 
tion and on this view reached the con- 
clusion that the Sessions Judge: was justi- 
fied in convicting the accused persons 
under Section 302 read with Section 34 
of the Indian Penal Code. The case was 
then referred to a third Judge, Ram- 
chandra Raju, J., under Section 429 of 
the Code of Criminal Procedure, 1898. 
Raju J. found on a consideration of the 
evidence that “there does not appear to 
be any motive, much less sufficient 
motive, for the accused to commit the 
offence”, The immediate motive for the 
offence according to the prosecution was 
an incident said to have taken place on 
September 1, 1971, four days prior to 
the date of occurrence, when P. W. 5, 
a son of the deceased, was beaten by the 
accused when cattle of the deceased 
strayed into the field of the first respon- 
dent. According to Raju J. what hap- 
pened on September 1, was a trivial in- 
cident, P. W. 5 did not sustain any in- 
jury, he did not report the matter to 
any one and even when . the deceased 
came and intervened there was no 
quarrel, the accused did not try to as- 
sault the deceased nor the deceased tried 
to beat the accused. Pointing out cer- 
tain infirmities in the evidence of the sole 
eye-witness P. W. 1, Raju J. found that 
his evidence was “doubtful and suspici- 
ous”, P. W, 7 who sought to corroborate 
a part of the evidence of P. W. 1, ac- 
cording to Raju J. did not “inspire much 
confidence”. Raju J. did not think it 
“safe to find the accused guilty by plac- 
ing absolute reliance on the evidence of 
P. W. 1 and accordingly he acquitted 
both the accused, 


2. Before us Mr. P. Rama Reddy for 
the State of Andhra Pradesh contends 
that it was not open to the third Judge to 
upset the concurrent finding of both the 
learned Judges composing the Division 
Bench that the accused were guilty of 
some offence: it is argued that as the 
difference between the two Judges of the 
Division Bench was confined to the nature 
of the offence only, the third Judge to 
whom the case was referred under S, 429 
of the Code of Criminal Procedure had 
no power to acquit the accused. Sec- 
tion 429 of the Code of Criminal Proce- 
dure, 1898 reads: 


“When the Judges composing the Court 
of appeal are equally divided in opinion, 
the case, with their .opinions thereon, 
shall be laid before another Judge of the 
same Court, and such Judge, after such 
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hearing (if any) as he thinks fit,: shall 
deliver his opinion, and the judgment or 
order shall follow such opinion”. 


In support of his contention Mr. Rama 
Reddy relies on the judgment of this 
Court in Bhagat Ram v. State of Rajas- 
than, (1972) 3 SCR 303: (AIR 1972 SC 
1502). This was a decision by a Bench 
of two Judges. In that case Bhagat Ram, 
an Inspector of Police, was charged with 
having committed offences under Sec- 
tions 120B, 161, 218, 347 and 389 of the 
Indian Penal Code and also under Sec- 
tion 5 (1) (a) read with Section 5 (2) of 
the Prevention of Corruption Act. 
Another accused, Ram Swaroop, who was 
tried along with Bhagat Ram was charg- 
ed with having committed offences under 
Sections 120B and 165A of the Indian 
Penal Code. The trial court acquitted 
both Bhagat Ram and Ram Swaroop of 
all the charges framed against them. The 
appeal preferred by the State of Rajas- 
than against the acquittal was heard by 
a Division Bench composed of Tyagi and 
Lodha JJ. The Division Bench confirm- 
ed the acquittal of Ram Swaroop. The 
acquittal of Bhagat Ram in respect of 
the charges under Sections 347, 218, 
389 and 120B was also affirmed. The 
Judges however differed on the point 
whether the acquittal of Bhagat Ram re- 
garding the. charges under Section 161 of 
the Indian Penal Code and Section 5 (1) 
(a) of the Prevention of Corruption Act 
should be maintained; according to Tyagi 
J. these charges had not been proved, in 
the opinion of Lodha J. they had been. 
In view of this difference, the learned 
Judges passed the following order: 


“The result is that the appeal of the 
State against the order of acquittal of 
respondent Ram Swaroop is dismissed. 
The appeal of the State so far as it re- 
lates to the acquittal of respondent 
Bhagat Ram under Sections 347, 218, 389 
and 120B Indian Penal Code is also dis- 
missed. In view of the difference of opi- 
nion about the acquittal of Bhagat Ram 
under Section 161 Indian Penal Code and 
Section 5 (1) (a) of the Prevention of Cor- 
Tuption Act, the matter may be laid be- 
fore Hon’ble the Chief Justice for refer- 
ring it to the third Judge”. 


Jagat Narayan J., the third Judge to 
whom the case was referred, held that 
Bhagat Ram was guilty of offences under 
Section 161 and also Sections 120B, 218 
and 347 of the Indian Penal Code.. This 
Court held in Bhagat Ram v. State of 
Rajasthan that it was not permissible for 


1981 


the third Judge to reopen the matter and 
convict Bhagat Ram of offences under 
Sections 120B, 218 and 347 of the Indian 
Penal Code because: ` 

“The present was not a case wherein 
the entire matter relating to the acquit- 
tal or conviction of Bhagat Ram had been 
left open because of a difference of opi- 
nion between the two Judges. Had that 
been the position, the whole. case relating 
to Bhagat Ram could legitimately be con- 
sidered by Jagat Narayan, J. and -_he 
could have formed his own view of the 
matter regarding the correctness of the 
order of acquittal made by the trial 
Judge in respect of Bhagat Ram. On the 
contrary, as mentioned earlier, an express 
order had been made by the Division 
Bench upholding the acquittal of Bhagat 
Ram for offences under Sections 120B, 
218, 347 and 389 IPC and the State ap- 
peal in that respect had been dismissed”. 

Clearly the decision in Bhagat Ram’s 
case turns on the construction put on the 
order of the Division Bench referring 
“the matter” to the third Judge that he 
was to decide only the question on which 
the two Judges had ` differed—whether 
Bhagat Ram’s acquittal in respect of the 
offence under Section 161 Indian Penal 
Code and Section 5 (1) (a) of the Pre- 
vention of Corruption Act was justified. 
The scope of Section 429 was not con- 
sidered in Bhagat Ram’s case, no ques- 
tion was raised whether the Judges of 
the Division Bench could restrict the 
powers of the third Judge under Sec- 
tion 429, nor the notice of the Court ap- 
pears to have been drawn to three earl- 
jer decisions of this Court on the point. 
In Babu v. State of U. P. (1965) 2 SCR 
771: (AIR 1965 SC 1467) a Bench of five 
Judges held: i 


“The Section (S. 429) contemplates 
that it is for third Judge to decide on 
what points he shall hear arguments, if 
any, and that postulates that he is com- 
pletely free in resolving the difference as 
he thinks fit”. 


The next case is Hethubha v. State of 
Gujarat (1971) 1 SCR 31: (AIR 1970 SC 
1266) which was decided by a Bench of 
two Judges, In that case the Sessions 
Judge acquitted three accused of the 
charge under Section 302 read with Sec- 
tion 34 Indian Penal Code but convicted 
them under Section 304-Part II read with 
Section 34. Two of them were also con- 
victed under Section 323 and the third 
was convicted under Section 323 read 
with Section 34. On appeal to High 
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Court one of the two Judges composing 
the Division Bench held that it was the 
first appellant alone who inflicted the 
fatal injury on the victim and found him 
guilty under Section 302, while the 
second and third appellants were found 
guilty under Section 324 read with Sec- 
tion 34. The other learned Judge was 
of the view that all the accused must be 
acquitted as, according to him, the evi- 
dence was not satisfactory. The case 
was then placed before a third Judge 
under Section 429 of the Code of Crimi- 
nal Procedure, 1898 who convicted the 
first appellant under Section 302 of the 
Indian Penal Code, and the second and 
third appellants under „S. 302 read 
with Section 34. The conviction of the 
first and the second appellants under 
Section 323 and of the third appellant 
under Section 323 read with Section 34 
was upheld. In appeal to this Court it 
was contended that the third Judge 
under Section 429 of the Code of Crimi- 
nal Procedure, 1898 could only deal with 
the differences between the two Judges 
and not with the whole case. Repelling 
this contention it was held: 


“This Court in Babu v. State of U. P., 
(1965) 2 SCR 771: (AIR 1965 SC 1467), 
held that it was for the third learned 
Judge to decide on what points the argu- 
ments would be heard and therefore he 
was free to resolve the differences as he 
thought fit. Mehta, J. here dealt with 
the whole case. Section 429 of the Cri- 
minal Procedure Code states “that when 
the Judges comprising the Court of Ap- 
peal are equally divided in opinion, the 
case with their opinion thereon, shall be 
laid before another Judge of the same 
Court and such Judge, after such hear- 
ing, if any, as he thinks fit, shall deliver 
his opinion, and the judgment or order 
shall follow such opinion”. Two things 
are noticeable; first, that the case shall 
be laid before another Judge, and, 
secondly, the judgment and order will 
follow the opinion of the third learned 
Judge. It is, therefore, manifest that the 
third ‘learned Judge can or will deal 
with the whole case”. 


3. In Union of India v. B. N. Ananth 
Padmanabhiah, (1971) Suppl SCR 460: 
(AIR 1971 SC 1836) which was unreport- 
ed when Bhagat Ram’s case was decided, 
a three Judges Bench of this Court con- 
firmed the decision in Hethubha’s case, 
In this case the accused who were found 
guilty of offences under Secs, 5 (2) and 
5 (1) (c) and 5 (1) (dì) of the Prevention 
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of Corruption Act, 1947 as well as Sec- 
tions 467 and 471 of the Indian Penal 
Code by the Special Judge, Gauhati, 
challenged the order of conviction in the 
High Court of Assam and Nagaland. On 
difference of opinion between the two 
Judges of the Division Bench of the 
High Court. the case was referred to a 
third Judge. Before the third Judge a 
new plea was advanced that the Magis- 
trate at Delhi had no jurisdiction to ac- 
cord sanction to an Inspector of the Delhi 
Special Police Establishment to investi- 
gate the case in Assam. The third Judge 
held that an order of a magistrate of the 
local jurisdiction was necessary, that 
only a magistrate of the district where 
the crime was committed and no magis- 
trate outside the jurisdiction was com: 
petent to make an order for investigation 
and accordingly the learned Judge quash- 
ed the proceedings before the Special 
Judge. In appeal to this Court it was 
contended that the third Judge could only 
deal with the difference between the two 


Judges and not with the whole case. 
This conention was rejected with the 
observation : 


“This question came up for considera- 
tion in the recent unreported decision in 
Hethubha v. State of Gujarat...... This 
Court held that the third learned Judge 
could deal with the whole case. The 
language of Section 429 of the Code of 
Criminal Procedure is explicit that the 
case with the opinion of the Judges com- 
prising the Court of Appeal shall be laid 
before another Judge of the same Court. 
The other noticeable feature in Sec- 
tion 429 of the Code of Criminal Proce- 
dure is that the judgment or order shall 
follow the opinion of the third learned 
Judge.” 

In view of these authorities which 
were not noticed in Bhagat Ram’s case 
(AIR 1972 SC 1502) we are unable to 
agree that the learned third Judge in the 
instant case to whom it was referred 
under Section 429 overstepped the limits 
of his jurisdiction in deciding me: case as 
he did. 

4. On the merits of the case, we have 
already indicated how the learned third 
Judge viewed the evidence; it cannot be 
said that the view taken was unreason- 
able or perverse. 

5. The appeal is accordingly dismissed. 

Appeal dismissed. 
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== 1980 Cri. L, J. 1413 
(From: (1974) 15 Guj. L. R. 799) 
R. S. SARKARIA AND R. S. 
PATHAK, JJ. 
Criminal Appeal No. 20 of 1975, D/- 
12-8-1980. 
State of Gujarat and another, Appel- 
pay v. Lalsingh Kishansingh, Respon- 
ent. 


‘Bombay Prevention of Gambling Act 
(4 of 1887), Sections 6 (1) (i), 4 and 5 — 
Offences under Ss. 4 and 5 — Cogniz- 
able — Officer directed to effecting 
search and arrest is duty bound to re- 
lease arrested persons on bail — Directive 
abridging right of accused to be released 
on bail is ultra vires — (Criminal P. C. 
(1898), Ss. 4 (1) (£) and 496). 


As the Commissioner of Police who 15 
competent to direct by issuing special 
warrant or general order, under Section 6 
(1) (i), another police officer of the re- 
quisite rank to arrest persons found 
gambling or present in a gambling house, 
can also arrest personally the offender 
concerned, there is no escape from the 
conclusion that offences under Ss, 4 and 5 
are cognizable. Such offences are admit- 
tedly baliable. It follows as a necessary 
corollary therefrom, that the Commis- 
sioner of Police or the police officer who 
is authorised by him to search, arrest 
and investigate such offences, is under a 
legal obligation to release the accused on 
bail under the provisions of Section 496 
of the Code of 1898. The authority to 
grant bail to the person arrested in ex- 
ecution of such a warrant is derived by 
the officer arresting, from the statute and 
consequently, no executive instructions or 
administrative rules can abridge, or run 
counter to the statutory provisions of 
the Code. (Case law discussed.) 

(Para 24) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2204:1973 Cri LJ 1190 


6, 15, 23, 24 
AIR 1970 Assam 43:1970 Cri LJ 448 
14, 21 


AIR 1968 All 55: 1968 Cri LJ 223 14 
AIR 1967 Delhi 151:1967 Cri LJ 1630 
13, 20, 21 

AIR 1957 Madh Bha 43: 1957 Cri LJ 184 
14 

AIR 1941 Nag 338: 43 Cri LJ 89 13, 17 
AIR 1932 Bom 610:34 Bom LR 901: 33 
Cri LJ 733 6 
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AIR 1930 Bom 49: 31 Bom LR 1349: 31 


Cri LJ 633... 13, 19 
AIR 1926 Bom 195:ILR 50 Bom 344: 27 
Cri LJ 503 13, 17, 18, 19, 20 


(1899) ILR 27 Cal 144 
13, 16, 17, 18, 20, 21 


Mr. J. L. Nain, Sr. Advocate (Mr, M. N.. 


Shroff, Advocate with him), for Appel- 
lants; Mr. H. S. Marwah, Advocate Ami- 
cus Curiae, for Respondent, 

SARKARIA, J.:— This appeal by 
special leave is directed against a judg- 
ment, dated November 15/16, 1973, of 
the High Court of Gujarat. The mate- 
rial facts are as under: 

2. On June 23, 1973, a Police Sub- 
Inspector made a report to the District 
Superintendent of Police, Rajkot, to the 
effect that the premises known as Rajkot 
Yuvak Sahakar Mandal. situated at 
Mochhi Bazar Road, near Krishna Cine- 
ma, Rajkot was used as a common gam- 
ing house and gambling was going on 
therein. The Deputy Superintendent of 
Police, after making an inquiry, was 
satisfied about the contents of the report 
and he issued a warrant under Sec- 
tion 6 of the Bombay Prevention of 
Gambling Act (hereinafter referred to as 
the Act) and sent it to the Police Sub- 
Inspector, Rajkot, for execution in ac- 
cordance with law. The Sub-Inspector 
then reached the aforesaid premises in 


the early hours of June 24, 1973 at 
4 a.m. He found 10 persons, including 
the respondent herein, in the premises, 


They had all gathered there for the pur- 
pose of gambling, and gambling.was ac- 


tually going on by play of cards, and 
tokens of various designs, which were 
used to indicate the different points, 


were also found there. All the ten per- 
sons were arrested in respect of offences 
under Sections 4 and 5 of the Act. The 
instruments of gaming were also seized. 

3. On the following morning at 7 a. m, 
the petitioner and his companions sub- 
mitted an application to the Police Sub- 
Inspector who was the first respondent 
before the High Court, requesting him to 
enlarge them on bail: The Sub-Inspector 
did not consider their bail applications 
nor did he pass any order thereon. At 
about noon, however, the respondents 
were produced before the Magistrate, 
who released them on bail. The Sub- 
Inspector did not consider their bail ap- 
plications and release them on bail be- 
cause he was prohibited from doing so by 
a Circular Order issued by Shri P. H. 
®ethwa, District Superintendent of Police, 
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Rajkot, directing all the Police Sub-In- 
spectors not to release persons arrested in 
respect of offences under Sections 4 and 
5 of the Act on bail, because in the Form 
of the warrant prescribed under Sec- 
tion 6 of the Act, it is mentioned that 
the arrested persons should be produced 
before the Magistrate. The Circular 
Order further directed that the arrested 
persons under the Act should be pro- 
duced before the Magistrate. The Cir- 
cular further warned that if any Police 
Officer violated these directions, he would 
expose himself to disciplinary action. 
This Circular Order (Ex. B) was impugn- 
ed by a writ petition under Article 226 
of the Constitution before the High Court. 

4. Two main contentions were raised 
before the High Court. First, that of- 
fences under Sections 4 and 5 of the Act 
are cognizable and bailable. Conse- 
quently, under Section 496 of the Code 
of Criminal Procedure, 1898, the Police 
Officer arresting the respondents was duty 
bound to enlarge them on bail. The im- 
pugned Circular, being contrary to the 
statutory provisions, is illegal and ultra 
vires, Second the impugned Circular is 
violative of Article 14 of the Constitution, 
inasmuch as it discriminates between 
persons similarly situated. The second 
ground was not pressed before the High 
Court. 

5. The first contention prevailed with 
the High Court. In conclusion, it held 
that the Police Officer had the power or 
the authority to enlarge the arrested per- 
sons on bail. Its reason was as under: 

‘When the legislature empowers an 
officer to delegate any authority to do 
certain acts to another it necessarily im- 
plies that the original authority can do 
such acts itself. Consequently, when the 
Commissioner of Police and certain other 


- officers mentioned in Section 6 are auth- 


orised to issue special warrant for search 
of the premises where gambling is going 
on, for the seizure of the articles therein 
or take into custody and bring before the 
court such persons who may be found 
therein, such officers can themselves do 
such acts.” 

Referring to Section 4 (1) (fy of the Code 
of Criminal Procedure, the High Court 
observed that the words “a police officer” 
in that provision which defines a cogniz- 
able offence, do not mean “each and 
every” police officer, It is sufficient if the 
power to arrest without warrant is limit- 
ed by the provisions of law to a class of 
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police officers and the offences in such 
cases fall within the purview of clause (f) 
of sub-section (1) of Section 4 of the 
Code, Since under Section 6 of the Ach 
the Police Commissioner and certain other 
Officers, mentioned therein, have the 
power and authority to arrest persons ac- 
cused of having committed the offences 
under Sections 4 and 5 of the Act without 
warrant the said offences are cognizable. 


6. Support for this reasoning was 
sought from a decision of this Court in 
Union of India v. I, C, Lala, AIR 1973 SC 
2204. The High Court further held that 
the provisions of Section 6 merely pro~ 
vide a limited exemption from the provi- 
sions of the Code of Criminal Procedure, 
in so far as they limit the class of Polica 
Officers who are competent to investigate 
the offences and to arrest without a 
warrant. The mere fact that certain re- 
Strictions are placed as to the Police Off- 
cers who are competent to investigate the 
offence would not make the offence any 
the less cognizable, It, also, referred 
to several decisions of the Bombay High 
Court, including the one Emperor v, 
Raghunath, (1932) 34 Bom LR 901: (AIR 
1932 Bom 610) decided by a Division Bench 
consisting of Beaumont, C. J, and Broom=< 
field, J., wherein it was held that an of- 
fence under Section 4 of the Act is non- 
cognizable. The High Court did not fol- 
low this decision because, in its view, if 
had ignored an earlier decision which 
covered the point which the court had 
decided, and the earlier decision was con- 
trary to it. With this reasoning, the High 

. Court came to the conclusion that of- 
fences under Sections 4 and 5, being 
cognizable and bailable, the Commis- 
sioner of Police and the officers to whom 
a warrant can be granted for the purpose 
of investigation under the Act, have to 
release accused on bail under the provi- 
sions of Section 496 of the Code of Crimi- 
nal Procedure. They derive their power 
to grant bail from the statute, The im- 
pugned order, therefore, cannot be sus- 
tained because it runs counter to the 
statutory provisions which authorise the 
police officers mentioned in Section 6 to 
grant bail, 

7. Nobody has appeared on behalf of 
the respondent, despite notice, to oppose 
this appeal. Shri H. S. Marwah, however 
has been kind enough to assist the Court 
as Amicus Curiae on behalf of the re- 
spondents, 

8. Since the case was decided by the 
High Court on the basis of the first con= 
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tention in favour of the respondent, here- 
in and the High Court did not go into the 
constitutional validity of the impugned 
order, we will confine the discussion to 
the first point, on the basis of which, the 
High Court has invalidated the impugned 
order, 


_ 9. We will assume for our purpose 
that Section 6 of the Act does not offend 
Article 14 of the Constitution, Section 6 
runs as under: 

“6 (1), It shall be lawful for a Polica 

fficer— 

(i) in any area for which a Commis- 
sioner of Police has been appointed nof 
below the rank of a Sub-Inspector and 
either empowered by a general order in 
writing or authorised in each case by 
special warrant issued by the Commis- 
sioner of Police; and 


(ii) elsewhere not below the rank of 
Sub-Inspector of Police authorised by 
special warrant issued in each case by a 
District Magistrate or Sub-Divisional 
Magistrate or by a Taluka Magistrate 
specially empowered by the State Gov~ 
ernment in this behalf or by a District 
Additional, Assistant or Deputy Superin- 
fendent of Police, and 

(iii) without prejudice to the provision 
in clause (ii) above, in such other area as 
the State Government may, by notifica- 
tion in the Official Gazette specify in this 
behalf, not below the rank of a Sub-Ins< 
pector and empowered by general order in 
writing issued by the District Magistrate, 


(a) to enter, with the assistance of such 
persons as may be found necessary, by 
night or by day, and by force, if mneces< 
sary, any house, room or place which he 
has reason to suspect is used as a common 
gaming house} 

(b) to search al] parts of the house, 
room or place which he shall have so 
entered, when he shall have reason to 
suspect that any instruments of gaming 
are concealed therein, and also the persons 
whom he shall find therein whether such 
persons are then actually gaming or not} 

(c) to take into custody and bring befora 
a Magistrate all such persons; 

(d) to seize all things which are reason~ 
ably suspected to have been used or in- 
tended to be used for the purpose of gams 
ing, and which are found therein, 


Provided that no officer shal] be auth- 
orised by special warrant unless the Com- 
missioner of Police, the Magistrate, the 
District or Additional or Assistant’ or De- 
puty Superintendent of Police concerned 
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is satisfied, upon making such inquiry as 
he may think necessary, that there are 
good grounds to suspect the said house, 
room or Place to be used as a common 
gaming house,” 

10, From a plain reading of S. 6 (1), it 
is clear that subject to the conditions of 
the proviso, a Commissioner of Police 
may empower by a general order ot 
authorise by special warrant a police offi- 
cer not below the rank of a Sub-Inspec- 
tor, to do any of the acts and things en- 
umerated in sub-clauses (a) to (d) of that 
sub-section, including the act of arresting 
a person found gambling or present in a 
common gaming house. It follows there- 
from, by necessary implication, that the 
Commissioner of Police can personally do 
any of the aforesaid acts and things 
which he could authorise any other police 
Officer of the requisite rank to do, The 
primary repository of the plenary power 
to do the aforesaid acts and things, con- 
stituted under sub-clause (i), is the Com- 
missioner of Police, The sub-clause only. 
enables him to employ his subordinate 
police officers, not below the authorised 
Tank of a Sub-Inspector to execute his 
general order or special warrant to arrest 
for offences under Sections 4 and 5 of the 
Act, = 

11. It will be noted further that even 
under sub-clause (iii), in an area notified 
by the Government, any police officer not 
below the rank of a Sub-Inspector em- 
powered by the District Magistrate under 
a general order in writing can arrest a 
person found gambling or present in a 
common gaming house, without a warrant 
from a Magistrate, In short, Section 6 
confers the power of arrest thereunder 
only on a specified class of police officers 
and not on any or every police officer, 


12. It is in the light of the above ana- 
lysis of Section 6 (1) that we have to 
determine whether the offences under 
Sections 4 and 5 of the Act are cognizable 
offences, Section 4 (1) (f) of the Code of 
Criminal Procedure, 1898, defines “cogniz- 
able offence” to mean an offence for, and 
‘cognizable case’ to mean a case “in which 
a police officer, within or without the pre~ 
sidency towns may, in accordance with 
the Second Schedule or under other law 
for the time being in force, arrest with- 
out warrant”, 

13. There was a divergence of 
fudicial opinion in regard to the 
connotation of the words “a police 
officer” used in the above defi- 
nition. One line of decisions, led by 
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Deodhar Singh case (1899} ILR 27 Cal 144, 
took the view that these words in Sec- 
tion 4 (1) (f) do not necessarily mean “any 
and every” police officer, It is sufficient to 
bring an offence within the definition of a 
‘cognizable offence’ if the power to arrest 
without a warrant is vested under the law 
in a police -officer of a particular class 
only, The ratio of Deodhar Singh’s case 
was followed by the Bombay High Court 
in Emperor v. Ismail (1929) 31 Bom LR 
1349 : (AIR 1930 Bom 49) and Emperor v: 
Abasbhai Abdul Hussain (1926) -ILR 50 
Bom 344: AIR 1926 Bom 195; by the 
Nagpur Court in Nagarmal Jankiram AIR 
1941 Nag 338 and by the Delhi High 
Court in Delhi Administration v, Parkash 
Chand AIR 1967 Delhi 151, 


14, A contrary view was taken by the 
Assam High Court in G. K. Apte v. Union 
of India, AIR 1970 Assam 43; by the 
Allahabad High Court in State of U. P, v. 
Lal Bahadur, AIR 1968 Al 55 at p. 57; by 


‘the Madhya Bharat High Court in Union 


of India v, Mahesh Chandra, AIR 1957 
Madh Bha 43 and in some other decisions, 


15. This conflict appears to have been 
set at rest by the decision of this Court in 
I. C. Lala’s case (AIR 1973 SC 2204) (ibid), 
which has expressly overruled the view 
taken by the Assam and Madhya Bharat 
High Courts, We will notice Lala’s case, 
later, It will suffice to say here that the 
view which has received the imprimatur 
of this Court, is that the expression 
"police officer” in Section 4 (1) (f) of tha 
Code does not necessarily mean “any and 
every” police officer, and an offence will 
still be a “cognizable offence” within this 
definition even if the power to arrest 
without warrant, for that offence is given 
by the statute to police officers of a parti- 
cular rank or class, only, 

16. In Queen Empress v, Deodhar 
Singh ( (1899) ILR 27 Cal 144), under the 
Bengal Public Gaming Act II of 1867, the 
District Superintendent of Police (or the 
District Magistrate) was competent to ar- 
rest or by warrant to direct the arrest of 
persons found in a common gaming house. 
The question was whether the offence 
under Section 4 (1) (f) of the Bengal Act 
was cognizable, This question turned on 
an interpretation of the expression 
"police officer” in the definition of ‘cog- 
nizable offence’, and was answered in 
the affirmative, thus: 

“Now, under the Gambling Act, it is no? 
every Police Officer who can arrest with- 
out a warrant, It is only the District 
Superintendent of Police who can arrest 
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or by warrant direct the arrest of persons 
gambling in a house. The District 
Superintendent being a Police Officer who 
may, under a law for the time being in 
force, viz., the Gambling Act, arrest with- 
out warrant, we think that the require- 
ments of cl. (1) (f) of the above sections 
are satisfied, and that the offence in ques- 
tion is, therefore, a ‘congizable offence’ 
We cannot accept the contention that the 
words in that clause, ‘a Police Officer’ 
mean ‘any and every’ Police Officer, It is 
sufficient 'if the legislature has limited the 
power of arrest to any particular class of 
Police Officers,” 


17. If we may say so with respect, this 
is a correct exposition of the law on the 
point. The ratio of Deodhar Singh’s case 
was followed by a Division Bench of the 
Bombay High Court (Marten and Madgav- 
kar, JJ.) in Emperor v. Abasbhai Abdul 
Hussain (AIR 1926 Bom 195) (ibid), The 
impugned judgment before us is also bas- 
ed on this decision. These very provisions 
of the Bombay Prevention of Gambling 
Act came up for interpretation in re, 
Nagarmal Jankiram, (AIR 1941 Nag 338) 
(ibid), and the same view was taken by 
Pollock, J. 


18. In Abasbhai’s case (ibid), a Sub- 
Inspector got a warrant issued under Sec- 
tion 6 of the Bombay Prevention of 
Gambling Act, which authorised him to 
search certain premises. In execution of 
that warrant the Sub-Inspector raided a 
house and arrested three persons who 
were found therein. The case was tried by 
the Magistrate concerned as a cognizable 
one, At the trial at the stage of argu- 
ments, it was contended on behalf of the 
accused that offences under Sections 4 
and 5 were non-cognizable, and since the 
procedure of warrant case had been fol- 
lowed by the Magistrate the trial was 
illegal. The trial court accepted the argu- 
ment and acquitted the accused. In appeal 
before the High Court, it was agitated 
that the offence was a cognizable one. The 
High Court reasoned — and we think 
rightly—-that since under S. 6 of the Ac? 
the Commissioner of Police has power to 
issue special warrants of search and also 
to arrest, he is competent to do personal- 
ly, what he may authorise others to do 
by specia] warrant. It followed the dictum 
of Deodhar Singh’s case ((1899) ILR 27 Cal 
144), in regard to the interpretation of the 
words “a police officer” in the definition 
of “cognizable offence” given in the Code 
of Crimina] Procedure, On these premises, 
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the High Court held that offences under 
Sections 4 and 5 are cognizable, 


19%. In Emperor v, Ismail (AIR 1930 
Bom 49) (ibid), a Division Bench of the 
Bombay High Court, reaffirmed the dic- 
tum of Abasbhai’s case (AIR 1926 Bom 
195) that an offence punishable under Sec= 
tion 4 of the Act, is cognizable. ` 


20. In Delhi Administration v, Parkash 
Chand (AIR 1967 Delhi 151), H. R. 
Khanna, J., following the dictum of the 
Calcutta High Court in Deodhar Singh’s 
case ((1899) ILR 27 Cal 144) and of, Bombay 
High Court in Abashbhai’s case, held that 
offences under Sections 3 and 4 of Delhi 
Gambling Act are ‘cognizable offences’ as 
Section 5 of the Delhi Act gives the 
Superintendent of Police power to arrest 
or authorise any officer of police, not 
below the rank of Sub-Inspector, to ar- 
rest without a warrant. 


21. It is argued on behalf of the ap 
pellant-State that the ratio of the afore- 
said decisions in Deodhar Singh’s case and 
Parkash Chand’s case is not applicable to 
offences under the Bombay Prevention of 
Gambling Act, because the Bengal Act 
and the Delhi Act expressly empower the 
Superintendent of Police either to arrest 
himself or direct arrest by another police 
officer of requisite rank: whereas in Sec- 
tion 6 (1) of the Bombay Prevention of 
Gambling Act there are no express words 
giving an option, to the Commissioner of 
Police to effect arrest personally, 


22. We are unable to accept this argu- 
ment. The difference pointed out, is a dis- 
tinction without a difference. What was 
explicit in the Bengal Gambling Act and 
the Delhi Gambling Act, is implicit in 
Section 6 (1) of the Bombay Prevention: 
of Gambling Act, 


23. It will now be appropriate to notice 
this Court’s decision in Union of India v, 
I. C, Lala (AIR 1973 SC 2204). In that 
case, two army officers and one business- 
man were charged with the conspiracy of 
the offences punishable under Sec- 
tions 120B and 420 of the Indian Penal 
Code, read with Section 5 (2) of the Pre~ 
vention of Corruption Act, The Officer 
who investigated these offences was an 
Inspector of the Delhi Police Establish~ 
ment. Under S, 5-A of the Prevention 
of Corruption Act, before its amendment 
in 1974, no officer below the rank of De- 
puty Superintendent of Police could 
investigate an offence punishable under 
Sections 161, 165 and 165A of the Indian 
Penal Code and under Section 5 (2) of the 
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Prevention of Corruption Act, without the 
order of the Presidency Magistrate or a 
Magistrate of the First Class. The ques- 
tion before the Court was, whether sanc- 
tion under Section 196A of the Code was 
necessary. The ‘answer to this question 
turned upon whether an offence under 
Section 5 (2) of the Prevention of Cor- 
ruption Act was non-cognizable or cog- 
nizable, The High Court held that an 
offence under Sec. 5 (2) of that ‘Act was 
non-cognizable because it was not an of- 
fence for which any police officer could 
arrest without a warrant. The same argu- 
ment which was canvassed before the 
High Court was repeated before this 
Court. And it was contended that the 
words ‘a police officer’ in Sec. 4 (1) (f) of 
the Code mean ‘any’ police officer, This 
argument was zepelled by this Court and 
it was held that such an approach could 
not be a criterion for deciding whether 
the offence is cognizable or non-cogniz- 
. able, It was observed: 

“If we pursue the same line of argu- 
ment and look at the definition of non- 
cognizable offence in S. 4 (1) (a) which 
defines non-cognizable offence an offence 
for which a police officer, within or 
without a presidency town, may not ar- 
rest without warrant, it might mean that 
as these are cases where a police officer 
of the rank of Dy. Superintendent and 
‘above can arrest without warrant these 
are not non-cognizable offences either. 
How can there be a case which is neither 
cognizable nor non-cognizable. It was 
sought, to be argued that these offences 

would’be cognizable offences when they 
are investigated by the Deputy Superin- 
tendents of Police and superior officers 
and non-cognizable when they are investi- 
gated by officers below. the rank of De- 
puty Superintendents. We fail to see how 
an offence would be cognizable in certain 
circumstances and non-cognizable in cer- 
tain other circumstances...... We do not 
consider that this is a reasonable inter- 
pretation to place.” 

24. Once we hold that a Commissioner 
of Police who is competent to direct by 
issuing special warrant or general order, 
under Section 6 (1) (i), another police of- 
ficer of the requisite rank to arrest per- 
sons found gambling or present in a gam- 
ing house, can also arrest personally the 
offender concerned, the principle enun- 
ciated by this Court in Lala’s case is 
immediately attracted in full force and 
there is no escape from the conclusion 
that offences under Sections 4 and 5 of 
the Bombay Prevention of Gambling Act 
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are cognizable, Such offences are ad~ 
mittedly bailable. It follows as a neces- 
sary corollary therefrom, that the Com- 
missioner of Police or the police officer! 
who is authorised by him to search, arrest 
and investigate such offences, is under a 
legal obligation to release the accused on 
bail under the provisions of Section 496 
of the Code. The authority to grant bail 
to the person arrested in execution of 
such a warrant is derived by the officer 
arresting, from the statute and ~- conse- 
quently, no executive instructions or ad- 
ministrative rules can abridge, or run 
counter to the statutory provisions of thel- 
Code. Since the impugned order or ex- 
ecutive instructions are contrary to or 
inconsistent with the provisions of the 
Code and on a true construction, there is 
nothing in Section 6 or any other provi- 
sion of the Act, which takes away the 
right and power conferred by the Code 
on the police officer to grant bail to the 
person arrested by him for offences under 
Sections 4 and 5 of the Act, the impugned 
order was ultra vires and bad in law and 
had been rightly quashed by the High 
Court 


25. Ta the result, the appeal fails and 
is dismissed, 








Appeal dismissed. 
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Criminal Appeal No, 79 of 1973, 
18-9-1980. 


D/- 


Juwarsingh and others, Appellants v, 
The State of Madhya Pradesh, Respon- 
dent, 


(A) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Credibility 
of witnesses — Cross-examination ig not 
the only method of discrediting a witnesa 
— Courts are not bound to accept testi- 
mony which on the face of it is unaccept- 
able merely because there was no cross- 
examination. (Para 5) 


(B) Evidence Act (1 of 1872), S. 3 — 
Criminal trial — Appreciation of evidence 
— F. I, R. mentioning names of only 
seven out of ten to fifteen persons alleged 
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to have committed various offences — No 
explanation forthcoming as to why re- 
Maining seven accused persons were not 
mentioned by their names in F. I. R. — 
Held they were entitled to benefit of 
doubt and acquittal. (Para 6) 


CHINNAPPA REDDY, J.:— There are 
thirteen appellants before us in this ap- 
peal by special leave. They were con- 
victed by the learned Second Additional 
Sessions Judge, Dhar, of offences under 
Sections 148, 458, 323 read with Section 34 
and Section 436 read with Section 34 
Indian Penal Code and sentenced to suf- 
fer various terms of imprisonment rang- 
ing from six months to four years. An 
appeal preferred by the accused was dis- 
missed by the High Court in a laconic 
and if we may say so, a perfunctory judg- 
ment without discussing the evidence ex- 
cept making one or two general observa- 
tions, 


2 The case of the prosecution was 
that on November 10, 1970, at about 8 
p. m. Gita Bai (P. W, 1), wife of Ganga 
Ram, her two children, Janibai (P. W. 6), 
wife of Badri, brother of Gangaram, her 
two children, Gangaram’s brother Brijlal 
(P. W. 3), his wife Suhagbai and their 
children were in the house of Gangaram, 
Gangaram himself was not at home nor 
was Badri, Gita, Janibai and their child- 
ren were in the ground floor while Brij- 
lal, his wife and children were on the 
first floor, At about 8 p. m., the thirteen 
accused persons, one of whom is another 
brother of Gangaram, broke open the 
front door of the house, entered the 
house and inflicted some injuries on Gita 
and Janibai. Gita, Janibai and their 
children came out of the house. Brijlal, 
Suhagbai and their children also escaped 
from the house, The accused persons 
then spread hay in the house and sprinkl- 
ed kerosene oil and set fire to the house, 
The house was burnt to ashes. Gita and 
Janibai went to the village Bidwal, and 
spent the night there as Gangaram was 
in that village, Brijlal who had sought 
shelter in the house of another brother 
Panna Lal who lived next door to Ganga- 
rarm’s house was asked by that brother to 
seek shelter elsewhere as there was 
every chance of the accused persons at- 
tacking his house also if they came to 
know that Brijlal was hiding there. So 
Brijial also went to Bidwal. Next morn- 
ing Gita, Janibai and Brijlal proceeded to 
the Police Station Kanwan and gave a 
report to the Head Constable who was 
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in charge of the Station at about 11.30 
a, m. In this report though ten to fifteen 
persons were alleged to have entered the 
house, broke open the door and set fire 
to the house, the names of only Al, A2, 
A3, A4, A10 and All were mentioned: 
Gita and Janibai were sent to the Hospi- 
tal for treatmeni and it was found that 
each of them had a couple of simple in- 
juries, The Sub-Inspector of Police, 
P. W. 7% who was on tour, returned to 
Kanwan and took over the investigation 
on November 12, 1970. He proceeded to 
Kod village, to the scene of occurrence, 
prepared a panchnama and thereafter 
recorded the statements of the witnesses, 
On completion of investigation the ap- 
pellants were tried and convicted and 
sentenced as mentioned at the outset, 


3. Shri A. N. Mulla, learned counsel 
for the appellants argued that the evi- 
dence of P. Ws. 1, 2 and 6 should not be 
accepted as their cross-examination show- 
ed that they had prevaricated on several 
points. He urged that the fire was due to 
ao accident which was the result of the 
combustion of some explosive material 
which was kept in the house of Ganga- 
ran, He relied on the evidence of D.Ws, 
1 to 3 in support of his argument that an 
incident in which the thirteen accused 
persons participated did not take place 
that night, He also submitted that the 
accused were prejudiced by the failure 
of the prosecution to furnish copies of 
the statements recorded by the Police, on 
the llth immediately after the First In- 
formation Report was given. In any 
case it was submitted that the seven per- 
sons whose names were not mentioned 
in the First Information Report were en- 
titled to an acquittal, 


4. We have been taken through the 
evidence of P, Ws. 1, 2 and 6 and we 
must say that in spite of the marathon 
cross-examination to which the witnesses 
were subjected, nothing much was elicited 
except the circumstance that the names 
of seven of the thirteen accused persons 
were not mentioned in the First Informa- 
tion Report. In addition to naming seven 
persons more as accused than those men- 
tioned in the First Information Report 
there were also some other improvements 
in the evidence but they were of a minor 
character. There cannot possibly be 
any doubt about the presence of P, Ws. 1, 
2 and 6 in the house on that night. P. Ws, 
1 and 6 also received some injuries 
though simple, The miscreants being 
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people of their own village, they must 
have been well known to them and there 
would not have been any difficulty in 
identifying them, The First Information 
Report, in spite of the fact that it was 
given more than twelve hours after the 
incident is so restrained and free from 
exaggeration that we are much impres- 
sed by it. Only six of the accused per- 
sons have beer. mentioned by name, We 
do not see any trace of confabulation and 
fabrication in the document. We think 
that it would be absolutely safe to accept 
the evidence of P, W. I to the extent 
that it is corroborated by the First In- 
formation Report, The evidence of 
P. Ws. 2 and 6 may also be safely accept- 
ed to that extent, 


5. The accused examined three de- 
fence witnesses and one of them was Pan- 
nalal, brother of Gangaram. All of them 
Stated that Gangaram’s house was burnt 
down on the night of November 10, 1970 
but that they did not see any of the ac- 
cused persons at the place and that no 
one prevented anyone from trying to ex- 
tinguish the fire as was claimed by P, Ws. 
T, 2 and 6. Shri Mulla submitted that 
D. Ws. 1, 2, and 3 were not subjected to 
any cross-examination and therefore their 
evidence should be unhesitatingly accept- 
ed. We do not agree with the submission 
of Shri Mulla. Cross-examination is not 
the only method of discrediting a witness, 
If the oral testimony of certain witnesses 
is contrary to proved facts their evidence 
might well be discarded on that ground, 
If their testimony is on the face of it 
unacceptable, Courts are not bound to 
accept their testimony merely because 
there was no cross-examination, D, Ws. 
1 and 3 stated that the ladies of the 
family of Gangaram who were in the 
house at the time of the fire came ouf 
of the house and went away with- 
out saying anything, It is impossible to 
believe that the ladies of the house of 
Gangaram would have quietly come out 
of the house and walked away without 
saying anything when their house had 
been set on fire. D. W. 3 is the brother 
of Gangaram and on his own showing he 
does not even appear to have offered any 
shelter to the ladies when they came ouf 
of the house, D. W. 2 went to the ex- 
fent of saying that he did not see the 
ladies of the house of Gangaram af all 
that night. We do not think that the evi~ 
dence of D. Ws. I to 3 can be used to 
discredit the evidence of P. Ws. 1, 2 and 
6, Another submission of Shri Mulla 


Juwarsingh v, State of M, P., 


S.C, 375 


was that the P,-Ws, I, 2 and 6 deposed 
that the Police had recorded their state- 
ments on llth immediately after the 
First Information Report was given, But, 
the copies of the statements supplied to 
the accused bore the date November 12, 
1970 and the Public Prosecutor told the 
Sessions Judge that the case diary did 
not contain any statements recorded on 
November 11, 1970. The Sub-Inspector 
who was examined as P, W. 7 stated in 
his evidence that he recorded the evi- . 
dence of witnesses on November 12, 1970 
and that no statements had been re- 
corded on November 11, 1970, We think 
that the witnesses were making a mistake 
when they stated that their statements 
were recorded by the Police on Novem- 
ber 11, 1970. The three witnesses P. Ws, 
1, 2 and 6 went to the Police Station to- 
gether and the Head Constable recorded 
the First Information Report in the pre- 
sence of all of them, Apparently this 
led to some confusion and made the wit- 
nesses say that their statements were re- 
corded on November 11. 1970. That 
there must have been some such con- 
fusion is obvious from the fact that P, W. 
1 also stated in cross-examination (para- 
graph 34) that her statement was record- 
ed by the Police on the third day of the 
lodging of the report at the Police Sta- 
tion, i 


6. In regard fo the seven persons 
whose names were not mentioned in the 
First Information Report, P. W. 1 was 
unable to explain why she failed to men- 
tion their names in the report, She 
frankly stated that she cannot state the 
reason as to why their names were not 
mentioned. We think that these seven 
persons are entitled to the benefit of 
doubt and should be acquitted, 


7. In the result the convictions and 
sentences passed on accused Nos, 1, 2, 3, 
4, 10 and 11 are confirmed and their ap- 
peal is dismissed, The appeal of accused 
Nos, 5, 6, 7, 8, 9, 12 and 13 is allowed 
and their convictions and sentences are 
set aside, The bail bonds of accused 
Nos, 5, 6, 7, 8, 9, 12 and 13 will stand 
cancelled, Accused Nos, I, 2, 3, 4, 10 and 
11 will surrender to their bail, 


Ordered accordingly, 
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== 1980 Cri. L, J, 1421 
(From; Punjab & Haryana) 
CHANDRACHUD, C, J, AND 
S. MURTAZA FAZAL ALI AND 


A, D, KOSHAL, JJ. 
Criminal Appeals Nos, 15 and 16 of 
1977, D/- 26-8-1980. 


Nidhan Singh and others, Appellants y. 
State of Punjab, Respondent, 


(A) Evidence Act (1 of 1872), Sec. 3 — 
Criminal trial — Appreciation of evidence 
— Murder case — Two metallic pieces 
recovered from body of deceased — No 
exit wound found on body of deceased 
though shot must have been fired from a 
close range —- Held two metallic pieces 
must have been parts of pellets and not 
bullet and the deceased must have died 
as a result of shot fired from a gun. 
(Penal Code (1860), S. 300). (Para 12) 


(B) Penal Code (45 of 1860), Sec. 302 — 
Sentence — Body of deceased showing 
that two shots must have been fired at 
him from two different guns — High 
Court in doubt as to whether fatal shot 
wag fired by accused — Held High Court 
wag right in reducing the death sentence 
te life imprisonment, (Para 16) 


CHANDRACHUD, C. J.:— The appel- 
Jants in Criminal] Appeal No. 15 of 1977 
were convicted by the learned Sessions 
Judge, Patiala, for various offences aris- 
ing out of an incident dated November 27, 
1973, in which four persons were murder- 
ed. Appellant Nidhan Singh was convict- 
ed under Section 3021. P. C., for the 
murder of Gurcharan Singh and was 
sentenced to death. Appellants Balwinder 
Singh and Harnam Singh, who are the 
sons of Nidhan Singh, were convicted 
under Section 302 read with Section 34 
I P. C. for the murder of Charat Singh, 
Shisha Singh and Hamir Kaur as also for 


the murder of Gurcharan Singh. AH the 


appellants were further convicted under 
Section 307 read with Section 34 I. P. C. 
for causing injuries to Gian Singh and 
Didar Singh, and under Section 27 of the 
Arms Act for unlawful use of firearms, 


2. The three accused filed a common 
appeal in the High Court of Punjab and 
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Nidhan Singh v, State of Punjab 


A.T. R. 
Haryana against their conviction and 
sentence. The learned Sessions Judge 


referred the death sentence for confirma- 
tion to the High Court, The State of 
Punjab filed an appeal in the High Court 
for enhancement of the sentence of life 
imprisonment imposed on the appellants 
Balwinder Singh and Harnam Singh. 


3. The High Court confirmed the con- 
viction of the appellants on all the char- 
ges as also the sentence of life imprison- 
ment awarded to them on some of the 
charges, It, however, set aside the death 
sentence imposed on appellant Nidhan 
Singh and reduced it to life imprisonment, 


4. We have twe appeals before us, both 
by special leave; Criminal Appeal 15 of 
1977 is by the accused, while Criminal 
Appeal No. 16 of 1977 is by the State of 
Punjab asking that all the three accused 
should be sentenced to death, 


5. The High Court and the Sessions 
Court have both considered the various 
matters arising in the case fully and care- 
fully. We will therefore not, repeat what 
has been said by them and will confine 
our attention to the main points made be- 
fore us by Mr, Mulla who appears on be- 
half of the appellants, 


6. . The incident out of which the pro- 
secution arose happened at about 11.00 
A. M. on November 27, 1973. Jagir Singh 
(P. W. 2) loaded 40 mds, of paddy in the 
trolley of his tractor for being sold in the 
market of Samana, Jagir Singh was ac- 
companied by his son Gurcharan Singh, 
Charat Singh, Gurmukh Singh, Didar 
Singh, Gian Singh and Hamir Kaur, Gian 
Singh was driving the tractor. As the trac- 
tor was approaching the bus stand of the 
village of Kheri Fattan, the three appel- 
Iants passed it by in their tractor and 
went ahead. They were armed with guns, 
Near the bus stand of village Dhainthal, 
Shisha Singh got into the tractor of Jagir 
Singh. Jagir Singh’s tractor covered a 
distance of about 300 karams towards 
Samana when the appellants came out of 
the Sarkanda bushes from the right side 
of the road. Nidhan Singh fired a shot 
which killed Gurcharan Singh. Balwinder 
Singh and Harnam Singh fired shots 
which injured Charat Singh and Didar 
Singh. Jagir Singh jumped out of the 
trolley along with his rifle from which he 
fired a few shots in the air, In the mean- 
while, Hamir Kaur and Shisha Singh 
jumped out of the trolley to save their 
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lives but they too received gun shot 
injuries. Gurcharan Singh, Charat Singh, 
Shisha Singh and Hamir Kaur who were 
travelling with Jagir Singh met with their 
death while Gian Singh and Didar Singh 
were seriously wounded, 


7. Jagir Singh then went to Samana in 
a bus and lodged his First Information 
Report (Exhibit P-J) at about 1.00 P. M. 
Sub-Inspector Banta Singh recorded the 
F. I. R. and reached the place of occur- 
rence within a few hours. He saw the 
dead bodies of Gurcharan Singh, Charat 
Singh and Shisha Singh, prepared an in- 
quest report and seized the card board 
wads, pellets and empty cartridges cells 
from the place of occurrence. He found 
Jagir Singh’s tractor with a loaded trol- 
ley standing on the Patiala-Samana 
Road. The tractor of the appellant Nidhan 
Singh was ata distance of about 20 
karams from Jagir Singh’s tractor behind 
the Sarkanda reeds in between the road 
and the canal, That tractor was taken in- 
to possession under the Memo (Exhibit 
P. U.). The tractor of Jagir Singh was 
taken into possession under the Memo 
{Exhibit P, N,). 


8. Dr. Baldey Raj Bhandari examined 
the injuries on the person of Didar Singh 
and Gian Singh while Dr. Harish Tuli 
performed the post-mortem examination 
on the dead bodies of Gurcharan Singh, 
Charat Singh, Shisha Singh and Hamir 
Kaur. All these four persons died indis- 
putedly of gun shot injuries, 


9. The appellants, though named in 
the First Information Report, could not be 
traced by the Investigating Officer. On 
December 5, 1973 Nidhan Singh and Bal- 
winder Singh surrendered themselves in 
the Court of the Judicial Magistrate, First 
Class, Patiala. Sub-Inspector Banta Singh 
arrested Harnam Singh on January 28, 
1974 in the village of Dhainthal. 


10. At the trial, the prosecution ex- 
amined Jagir Singh (P, W. 2), Didar Singh 
(P. W. 3) and Gian Singh (P. W. 4) as eye 
witnesses to the occurrence. The evidence 
of these three witnesses has been examin- 

.ed with great care by the learned Ses- 
sions Judge and by the learned Judges of 
the High Court. The appellants’ counsel 
read out to us important passages from 
the evidence of these witnesses from 
which it seems to us clear that the version 
of these witnesses is true, 
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11. It is urged by Mr. Mulla that the 
deceased Shisha Singh belonged to the 
group of the appellants and that he must 
have died on account of a bullet fired by 
Jagir Singh from his rifle. In support of 
this submission, learned counsel placed 
reliance on two circumstances, Kashmir 
Singh, son of the deceased Shisha Singh, 
who was examined by the appellants as a 
defence witness produced an account book 
which contained an entry showing that 
the appellant Nidhan Singh had given 
Rs. 10/- as a marriage gift at the time of 
the marriage of Shisha Singh’s brother, 
Kehar Singh, The argument is that if the 
relations between Nidhan Singh and 
Shisha Singh were so cordial, it is highly 
unlikely that Shisha Singh would be 
done to death by any one of the appel- 
lants. The second circumstance ‘on which 
great reliance is placed by the learned 
counsel for the appellants is that the in- 
jury on the person of Shisha Singh was 
more likely to have been caused by a rifle 
than by a gun, The post-mortem report 
(Exhibit P. C.) prepared by Dr. Harish 
Tuli shows that Shisha Singh had receiv- 
ed a lacerated wound, 2 cms x 1$ cms 


, above and outside the right nipple. His 


right lung and liver were ruptured as a 
result of the injury~ and two metallic 
pieces were recovered from his peritoneal 
cavity. These metallic pieces, according to 
Mr. Mulla, were parts of a bullet fired 
from a rifle and were not pieces of pellets 
fired from a gun, These two circumstances 
on which the appellants rely cannot be 
brushed aside as of no consequence what- 
soever. The High Court has accepted the 
authenticity of the account book produc- 
ed by Kashmir Singh and we do not think 
that we will be justified in taking a con- 
trary view of that piece of evidence. But 
we are unable to agree that merely 
because the appellant Nidhan Singh had 
given a gift in the marriage of Shisha 
Singh’s brother, the appellant and Shisha 
Singh can be said to be on such cordial 
terms as to rule out the possibility of 
Shisha Singh being killed as a result of 
the fire opened by the appellants. It is not 
alleged that there was any enmity be- 
tween Jagir Singh and Shisha Singh. If 
that were so, the story that Shisha Singh 
was given a lift by Jagir Singh would 
have been difficult to accept. The First 
Information Report was lodged without 
the slightest delay and it refers expressly 
to the fact that Shisha Singh was given a 
lift by Jagir Singh in his tractor. It may 
perhaps be that the appellants had no 
intention to cause the death of Shisha 
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Singh and that he might have met with 
his death while he was fleeing for his life, 
after the appellants opened fire from their 
guns, 


12. As regards the second circum- 
stance, we have given a careful thought to 
the appellants’ contention that the injury 
on Shisha Singh’s person must have been 
caused by a bullet, The appellants’ learn- 
ed counsel invited our attention to every 
piece of evidence which bears on this 
point but we see nothing to support the 
contention that Shisha Singh’s death was 
caused as a result of a bullet injury. 
Shisha Singh could not have been more 
than a hundred yards away from Jagir 
Singh when the latter fired from his rifle 
A bullet fired from that close range 
would have caused extensive damage and, 
in the normal circumstances, there would 
be an exit wound too. There was neither 
‘a bullet in Shisha Singh’s body nor did 
he have an exit wound, The two metallic 
‘pieces found in the body could not possib- 
‘ly be parts of a bullet and are, from their 
‘description, parts of pellets. We, there- 
fore, agree with the Trial Court and the 
‘High Court that Shisha Singh died as a 
'result of a shot fired from a gun, 


13. Mr. Mulla then contended that 
Hamir Kaur must also have died as a re- 
sult of a shot fired by Jagir Singh. For 
this contention there is no support in the 
evidence at all. It is undoubtedly strange 
that Jagir Singh should have fired four or 
five shots “in the air” from his rifle after 
the appellants opened fire. But the truth 
of the matter seems to us to be that 
though Jagir Singh was carrying a rifle 
he must have been taken by surprise and 
was pulverised when the appellants start- 
ed firing from their respective guns. It 
must have hardly taken a couple of 
minutes for the appellants to fire five or 
six shots from their guns, which killed 
three persons almost on the spot, Hamir 
Kaur died a little later, Jagir Singh was 

- unquestionably on his way to the market 
and he could not have possibly imagined 
that the appellants would attack him and 
his companions in broad day light. Ap- 
parently, appellants had no strong motive 
or immediate provocation for doing so. 
Jagir Singh must have used his rifle when 
it was too late, almost while the appel- 
lants were making good their escape. We 
do not think that there is any warrant for 
the supposition that either Shisha Singh 
or Hamir Kaur died on account of the 
shots fired by Jagir Singh, 
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14. Though this is so, we are quite pre~ 
pared to approach the case on the as- 
sumption that Shisha Singh met with his 
death due to a shot fired by Jagir Singh, 
We see no doubt that the appellants had 
pre-planned the attack on Jagir Singh’s 
party. Jagir Singh was on his way to the 
Samana market, having little reason to 
foresee what was coming, The answer to 
the question as to who commenced the 
aggression is furnished by the fact that 
four persons, three in any case if we ex- 
clude Shisha Singh who were in Jagir 
Singh’s tractor were done to death. And 
not even one of the three appellants had 
so little as a bruise or abrasion on hbis 
person, Jagir Singh fired from his rifle in 
self-defence and therefore, the fact that 
he happened to kill Shisha Singh cannot 
afford to the appellants the excuse of ex- 
fenuation, It cannot mitigate their crime, 
especially when it is realised that Shisha 
Singh was not a member of the appel- 
lants’ group. 

15. Finally, if was 
the appellants’ tractor 
been on the metal road itself and 
could not have been taken by 
them behind the Sarkanda reeds, 
The argument is that in all probability, 
the Investigating Officer must have taken 
the appellants’ tractor from the road to a 
place behind the reeds in order to bolster 
up a false case. This argument leaves us 
unimpressed. We find it impossible to ac 
cept that Sub-Inspector Banta Singh 
could have done anything of the kind in 
the presence of a large crowd which had 
gathered at the place of occurrence, The 
quadruple murder must have created great 
excitement, if not panic, in the locality 
and there is evidence to show that several 
people gathered at the place of occurrences 
soon after the incident. Besides, the First 
Information Report itself shows that the 
appellants came out of the reeds and 
started firing at Jagir Singh and his party. 
The photographs which the Investigating 
Officer took soon after reaching the place 
of occurrence also show that the appel< 
lants’ tractor was lying beyond the reeds, 
There was no reason for anyone to staré 
manufacturing evidence right from the 
word ‘go’, even assuming that certain im- 
portant members of a political party were 
interested in the case, : 

16. As regards the sentence, learned 
counsel for the State, Mr. Mukherjee, did 
not press the case for death sentence 
against Balwinder Singh and Harnam 
Singh. the sons of Nidhan Singh. He, how- 
ever, urged that Nidhan Singh deserves 


urged that 
must have 
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the death penalty and that the High Court 
was in error in reducing his sentence to 
life imprisonment, We find ourselves un- 
able to accept this contention. As observ- 
ed by the High Court, the evidence is not 
clear enough to compel the inference that 
whether the fatal injury was caused to 
Gurcharan Singh as a result of the shot 
fired by Nidhan Singh. The injuries found 
on the person of Gurcharan Singh show 
that two shots were fired at him from two 
different guns, The sentence of death was 
imposed by the Sessions Court on Nidhan 
Singh for having committed the murder 
of Gurcharan Singh. Since the High Court 
was in doubt as to whether the fatal shot 
was fired by Nidhan Singh, it reduced 
the death sentence to life imprisonment. 
We agreé with the reasoning of the High 
Court and find no justification for impos- 
ing the death sentence on Nidhan Singh. 


17, In the result, both the appeals are 
dismissed and the order of conviction and 
sentence passed by the High Court is con- 
firmed, 

Appeals dismissed. 
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R S SARKARIA AND O., CHINNAPPA 
REDDY, JJ. 

Criminal Appeals Nos, 208-209 of 1974 
and Spl. Leave Petn, (Cri) No, 630 of 
1977, D/- 31-7-1980, 

(1) Balkishan A. Devidayal, Appel- 
lant v, State of Maharashtra, Respon- 
dent, 

(2) State of Madhya Pradesh and an- 
other, Petitioners v. Hari and others, 
Respondents, 

(A) Evidence Act (1 of 1872), S. 25 — 
Police Officer — Officer of R.P.F. making 
inquiry in respect of offence under S. 3 
of Railway Property (Unlawful Posses- 
sion) Act (1966), is not Police Officer. 

The primary test for determining whe- 
ther an officer is a Police Officer is 
Whether the officer concerned under the 
Special Act, has been invested with all 
the powers exercisable by an officer-in= 


2(1) From judgment of Bombay High 
Court reported in 1975 Cri LJ 1891; 
(2) From judgment of Madh. Pra. High 
Court in Cri, Rev, No. 81 of 1972, Dj- 

30-6-1972, 


TX/IX/E564/80/DHZ, 
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charge of a Police Station under Chap: 
ter XIV of the Criminal Procedure Coda, 
qua investigation of offences under that 
Act, including the power to initiate pro: 
secution by submitting a report (charge- 
sheet) under Section 173 of the Cr, P. 
Code of 1898. In order to bring him with- 
in the purview of a ‘police officer’ for 
the purpose of Section 25, Evidence Act, 
it is not enough to show. that he exer- 
cises some or even many of the powers 
of a police officer conducting an investis 
gation under the Code, 


From the comparative study of the 
relevant provisions of the 1966 Act and 
the Code, it is abundantly clear that an 
officer of the RPF making an inquiry 
under Sec, 8 (1) of the 1966 Act does not 
possess several important attributes of an 
officer-in-charge of a police station con= 
ducting an investigation under Chap- 
ter XIV of the Code, The character of 
the ‘inquiry’ is different from that of an 
‘investigation’ under the Code, The offi- 
cial status and powers of an officer of 
the Force in the matter of inquiry under 
the 1966 Act differ in material aspects 
from those of a police officer conducting 
an investigation under the Code, Parti- 
cularly, he has no power to initiate pro- 
secution by filing a charge-sheet before 
the Magistrate concerned under Sec, 173 
of the Code, which has been held to be 
the clinching attribute of an investigating 
‘police officer’, Therefore, any confes~ 
sional or incriminating statement record- 
ed by him in the course of an inquiry 
under S, 8 (1) of the 1966 Act, cannot be 
excluded from evidence under the said 
section, (Paras 39, 54, 58) 


(B) Constitution of India, Art. 20 (3)—~ 
"Person accused of an offence” — Person 
arrested under S. 6 of Railway Property 
(Unlawful Possession) Act 1966 —~ Incri- 
minating statements made by him during 
enquiry under S. 8 — Protection under 
S. 20 (3) not available, 


Determination of the issue whether a 
person is said to be accused of any 
offence will depend on whether at the 
time when the person made the self-in- 
criminatory statement, a formal accusa- 
tion of the commission of an offence had 
been made against him, “Formal accusa- 
tion” is ordinarily brought into existence 
by lodging of an FIR, or a formal com- 
plaint to the appropriate authority or 
court against the specific individual, ac- 
cusing him of the commission of a crime 
which, in the normal course, would re- 
sult in his prosecution, It is only on the 
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making of such formal accusation that 
clause (3) of Art. 20 becomes operative 
covering that individual with its protec~ 
tive umbrella against testimonial com- 
pulsion. When during the inquiry under 
Section 8 of the 1966 Act the appellant 
made the incriminating statement in 
question, before the Officer of the RPF, 
no formal complaint in regard to the 
commission of an offence had been filed 
against him in Court, nor had any F.1.R, 
been lodged with the Police, specifically 
accusing the appellant or the author of 
that statement of the commission of an 
offence. Therefore, at the material time 
the author of the _ self-incriminatory 
statements in question did not fulfil the 
character of a “person accused of an 
offence” within the meaning of Arti- 


cle 20 (3), (Paras 66, 68, 70} 
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Balkishan v. State of Maharashtra 


ALR, 


Mr. R. K. Garg, Sr. Advocate (Cri. A, 
No. 208 of 1974), Mr. B. A, Desai, Advo-+ 
cate (Crl, A, No, 209), (M/s, V, J, Francis 
and D, K, Garg, Advocates, with them), 
for Appellant; Mr. S. K. Gambhir, Advo- 
cate, Miss Ram Rikhyani, Advocate, for 
Petitioner in SLP No. 630 of 19775 
Mr. J. L. Nain, Sr. Advocate (Mr. M. N. 
Shroff, Advocate with him), for Respon-< 
dent in Crl. As, Nos. 208-209. 


SARKARIA, J.:— These appeals by 
special leave directed against judgments, 
dated January 17, 1974 and March 29, 
1974, of the Bombay High Court, raise, 
among others, three important ques- 
tions, namely: 


(i) Whether an Officer of the Railway 
Protection Force, making an inquiry 
under the Railway Property (Unlawful 
Possession) Act, 1966 (hereinafter refer- 
red to as the 1966 Act), in respect of an 
offence under Section 3 of that Act of 
unlawful possession of the railway pro- 
perty, is a Police Officer for the purposes 
of Section 25, Evidence Act and Sec, 162 
of the Code of Criminal Procedure, 18983 
and as such, any confession or incrimi- 
nating statement recorded by him in the 
course of an inquiry under Section 9 of 
the Act is inadmissible in evidence? 


(2) Whether a person arrested by an 
Officer of the Railway Protection Force 
under Section 6 of the Act for the alleg- 
ed commission of an offence under Seç- 
tion 3 of the Act, is a “person accused of 
an offence” within the meaning of Arti- 
cle 20 (3) of the Constitution? 


(3) Whether Section 9 of the Act is 
violative of Article 14 of the Constitu- 
tion? 

The appeals arise in these circumstances: 


2. The Inspector, Central Intelligence 
Bureau, Headquarters, Bombay (Shri 
P. A. Kakade) filed a complaint before 
the Presidency Magistrate, 35th Court, 
Victoria Terminus, Bombay, complaining 
of the commission of an offence by the 
appellants, herein, (in Cri. Appeals 208 
and 209 of 1974), under Section 3 of the 
Act. The allegations in the complaint, as 
summarised in the judgment of the High 
Court in Criminal Revision Application 
No, 821 of 1973, are as under, 


3. On November 21, 1970, the Assist- 
ant Security Officer, Central Railway, 
Bhusawal intimated to the Chief Secu- 
rity Officer, Bombay V. T. that two 
wagons Nos, ERKC-9447 Ex, HSPG 
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BNDN to Akola and Wagon No. ERKC 
75531 Ex. were unloaded by Unloading 
Foreman, one B. D. Raverkar of Akola 
Goods Shed. Seventynine M. S. Plates 
(Mild Steel Plates) were unloaded from 
Wagon No, ERKC 75531. On November 
#4, 1970, one Ram Singh who was having 
R. R. No. 982859 Invoice No, 3 for 78 
M. S, Plates and Invoice No. 2 R.R. No, 
892857 for 60 M. S. Plates signed the 
RRs. and endorsed the same to M/s. 
Vallabhaji Brothers, Clearing Agents at 
Akola Goods Shed for taking the deliv- 
ery. Clerk Onkar of the said firm was 
sent to take delivery. He took delivery 
of 78 plates from one B, J. Meshram, 
after paying the necessary railway dues 
of Rs. 1,813.80 P, and the 78 Plates were 
removed by the said party in lorries, The 
delivery of the second consignment of 
60 M. S. Plates was taken on November 
16, 1970 after paying the railway dues 
of Rs, 2,247.40 P, The said Ram Singh 
posed as a proprietor of Modern Indus~ 
tries which was found to be a fictitious 
firm, which never existed. The Deputy 
Commercial Superintendent, Bhusaval, 
on November 19, 1970, informed all con- 
cerned that the delivery from these 
wagons was obtained on fraudulent Rail- 
way receipts, 

4. The inquiry into this case was en- 
trusted to the Complainant Inspector, 
P. A. Kakade, who is an officer of the 
Railway Protection Force. In the course 
of that inquiry, the statements of cer- 
fain persons, including that of Balkishan, 
appellant herein, were recorded by the 
said Inspector. 

5. On January 31, 1971, while inquir- 
ing into another case of Wadi Bunder in 
which Balkishan was involved, the In- 


spector recorded the confessional state- 
ment of SBalkishan, appellant, herein, 
After making that confessional state~ 


ment, Balkishan is said to have led In- 
spector Kakade, in the presence of Pan- 


chas, to Tulsiram Gupta Mills Estate 
Compound; wherefrom 35 M. S. Plates 
were recovered. The Inspector further 


discovered that the M. S. Plates . wera 
shifted from Devi Dayal’s compound to 
Mittal Estate, Kurla-Andheri Road, 
Marol Naka and they were transported 
from there for Devi Dayal’s Estates, Ha 
recorded the statement of Tukaram, the 
owner of one of these motor-trucks on 
February 7, 1971. Tukaram stated that 
his lorry was engaged on November 1, 
1971, by the appellant. 

6. In the meantime, investigation re- 
garding the offences of forgery and 
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cheating was being done at Akola by the 
concerned Police Sub-Inspector, who was 
directed to suspend his inquiry till fur- 
ther orders were received by him. 

7. In the complaint, Inspector Kakade 
stated that accused 2 and 3 are abscond- 
ing. Annexed to the complaint was a list 
of prosecution witnesses numbering, in 
all, 40 and a list of documents number- 
ing 62, 


8. The appellant (accused 1) appeared 
before the Presidency Magistrate. He 
was then supplied the list of prosecution 
witnesses and the list of documents to 
be relied upon by the prosecution. The 
list of documents included the list of 
statements of various persons recorded 
by the Inspector of the Railway Protec- 
tion Force. The Presidency Magistrate 
commenced an inquiry and recorded the 
statements of four witnesses, of one on 
March 2, 1973 and of the other three on 
June 12, 1973. 


9 On June 11, 1973, an application 
was filed by the appellant to the Magis- 
trate, making a grievance that although 
three witnesses had been examined, no 
copies of the documents were furnished 
to him by the prosecution. On June 25, 
1973, the appellant made a further ap- 
Plication to the Magistrate, requesting 
for supply of true copies of all the docu- 
ments in the case to enable him to pre- 
pare his defence, He further prayed that 
he should be allowed to take photostats 
of all the documents in the presence of 
the court officer. The Magistrate on 
August 3, 1973, passed an order rejecting 
the accused’s application, dated June 11, 
1978, on the ground that the offence 
complained of against him was non~cog~ 
nizable and the provisions of Sec. 251A 
of the Code of Criminal Procedure were 
not applicable, and consequently, he 
{accused 1) had no right to obtain copies 
of the documents concerned, The Magis~ 
trate further passed an order on August 
3, 1973, declining to allow the accused 
to take photostats of all the documents, 
on the ground that the documents could 
not be allowed to be taken outside the 
Court. He, however, added that “if any 
request to secure the photostat copies in 
the Court comes, it will be considered”. 

10. On`August 24, 1973, the Magis« 
trate framed a charge under Sec. 3 (aj 
of the Act to the effect, that on or after 
November 14, 1970 the accused was 
found in possession of M. S. Plates num= 
bering about 110, which were the Rail- 
way property unlawfully possessed by 
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him. The accused pleaded ‘not guilty’ 
and again made an application repeating 
his request for copies of the statements 
of witnesses recorded by Inspector 
Kakade, He also prayed that he be allow- 
ed to inspect all the statements recorded 
by the prosecution and take copies there- 
of, The Magistrate rejected this applica- 
tion, also by an order on September 7, 
1973, 


11. Feeling aggrieved by the orders 
passed by the Magistrate on August 9, 
1973 and September 7, 1973, and the 
framing of the charge against him, the 
appellant invoked the inherent jurisdic- 
tion of the High Court by a petition 
under Section 561A of the Code of Cri- 
minal Procedure, 1898, and prayed that 
the said orders be quashed, In this peti- 
tion, he challenged the constitutional 
validity of Section 9 of the Act, The peti- 
tion was heard by a Bench consisting of 
Vaidya and Gandhi, JJ. The learned 
Judges answered all the questions, posed 
above, in the negative, But, on the other 
aspects of the case, the Assistant Gov- 
ernment Pleader, appearing on behalf of 
the State, stated before the High Court 
that the prosecution did not desire fo 
keep back any material from the accused 
and that they would produce copies of 
statements of all the witnesses 
and the documents on which the 
prosecution intends to rely or which 
the accused wanted to examine, In view 
of this statement of the Government 
Pleader, the High Court set aside the 
orders of the Magistrate and directed the 
complainant under Seefion 165 of the 


Evidence Act to produce in the trial 
court the true copies of the 
statement of the witnesses already 


examined and to be examined hereafter 
by the complainant and of the documents 
on which the complainant desired to 
depend. The High Court further declar- 
ed that the accused and his counsel shall 
be entitled to inspect those documents 
and take copies thereof, if necessary, in 
the court, It further declared that S, 9 
of the Act is not ultra vires the Consti- 
tution, 

12. Hence, these 
eused persons. 

13. Question No. L 

The first question for consideration is, 
whether an Inspector of the Railway Pro- 
tection Force, (for short, RPF) is a 
“police officer”, and therefore any confes- 
sional statement made to him comes 
within the prohibition of Section 25, Evi- 


appeals by the ac- 
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dence Act. Section 25 reads thus: 

“No confession made to a police officer 
shall be proved as against a person atc- 
cused of any offence,” 

14. As explained by this Court in 
Zwinglee Ariel v. State, AIR 1954 SC 15 
at p, 19 the policy behind Ss, 25 and 26, 
Evidence Act is to make a substantive 
rule of law that confessions whenever. 
and wherever made to the police shall 
be presumed to have been obtained 
under the circumstances mentioned in 
Section 24 and, therefore, inadmissible 
except so far as is provided in Sec. 27 
of that Act. The term “Police Officer” has 
not been defined in the Evidence Act, 

15. Shri R. K. Garg, appearing for 
the appellant, submits that the expression 
“police officer” in Section 25, Evidence 
Act must be construed in a wide popular 
sense, so as to include within its ambit 
all officers of Government who are, in 
substance, invested with the power to 
investigate certain offences in ac 
cordance with the provisions of tha 
Code of Criminal Procedure 1898 (for 
short, called the Code), irrespective of 
the fact that they are differently labelled 
such as, Excise Officers or Customs Offi- 
cers or members of the RPF; otherwise, 
the very object of Section 25 will be de= 
feated. In support of this contention, the 
Iearned counsel has referred to the deci- 
sion of this Court in Raja Ram Jaiswal 
v, State of Bihar, (1964) 2 SCR 752: (AIR 
1964 SC 828). The point pressed into ar- 
gument is that an Inspector of the RPF 
making an inquiry under the Railway 
Property (Unlawful Possession) Act, 
1966 into an offence under Section 3 of 
that Act, in substance, acts and exercises 
almost all the powers of a ‘Police Offi- 
cer’ making an investigation under the 
Code of Criminal Procedure, If that be 
the correct position — proceeds the argu- 
ment — any confessional statement re- 
corded by such Inspector will be hit by 
Section 25, Evidence Act, and if that 
statement falls short of a ‘confession’ 
then also it will not be admissible in 
evidence against its maker, at his trial 
because of the bar in S, 162, Cn P. C. 

16. As against the above, Shri Nain 
submits that an officer of the RPF while 
making an inquiry under the 1966 Act 
cannot be equated with a Police Officer 
in charge of a Police Station making an 
investigation under the Code, One im- 
portant difference in their powers is that 
the RPF Inspector has no power to subs 
mit a report or charge-sheet under Secs 
Sion 173 of the Code, Shri Nain has furs 
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ther pointed out that Raja Ram Jaiswal’s 
case stands on its own peculiar facts, and 
was distinguished in a later decision by 
a Constitution Bench of this Court in 
Badku Joti Savant v, State of Mysore, 
(1966) 3 SCR 698: (AIR 1966 SC 1746), 
According to Shri Nain, the correct test 
for determining whether or not a RPF 
Officer is a ‘Police Officer’ for the pur« 
pose of Section 25, Evidence Act, is the 
one which was consistently applied in 
State of Punjab v. Barkat Ram, (1962) 3 
SCR 338: (AIR 1962 SC 276); Badku Joti 
Savant (ibid); Romesh Chandra Mehta v. 
State of West Bengal, (1969) 2 SCR 4613 
(AIR 1970 SC 940). To top it all, it is 
maintained, the question is now no longer 
res integra and has been concluded by 
the recent judgment of this Court in 
State of U. P. v. Durga Prasad, (1975) U 
SCR 881: (AIR 1974 SC 2136). 

17. In reply, Shri R. K. Garg has 
tried to distinguish Durga Prasad’s case, 
ibid, on the ground, that therein the 
question whether or not an officer of 
the RPF is a Police Officer within the 
contemplation of Section 25 of the Evi- 
dence Act, was not directly in issue, It 
is maintained that the only question for 
decision in that case was: Whether an 
enquiry conducted under Section 8 (1) of 
the 1966 Act can be deemed to be an in- 
vestigation -for the purpose of Section 162 
of the Code of Criminal Procedure, and 
this question was answered in the nega- 
tive. In the alternative, it is urged that 
Durga Prasad’s case was not correctly 
decided and its ratio needs reconsidera- 
tion by a larger Bench because it has 
overlooked the test laid down by the 
3-Judge Bench in Raja Ram _  Jaiswal’s 
zase (AIR 1964 SC 828), 

18. Although Durga Prasad’s case 
(AIR 1974 SC 2136) very largely appears 
to conclude this question, yet, in defer- 
ence to the last argument of Shri Garg, 
we propose to deal with the other deci- 
sions of this Court, also, which have been 
referred to by counsel on both sides, 

19. At the outset, for the sake of per= 
spective, we may notice the relevant pro- 
visions of the 1966 Act and the Railway 
Protection Force Act 1957 (for short call- 
ed the 1957 Act). First we will notice the 
relevant features of the 1957 Act where- 
ander the RPF was constituted. The pre- 
amble of the 1957 Act states that ifs 
object is to provide for the constitution 
and regulation of a Force called the 
Railway Protection Force for the better 


protection and security of railway pro- 
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perty, The various clauses in Section 2 
contains definitions, The definition of 
“railway property” in cl, (e) “includes 
any goods, money or valuable security, 
or animal, belonging to, or in the charge 
or possession of, a railway administra- 
tion.” “Member of the Force’ means “a 
person appointed to the Force under this 
Act other than a superior officer”, Cl, (£y 
“Superior Officer’ means any of the off- 
cers appointed under Section 4, Clause (g) 
Says that the words and expressions used 
but not defined in this Act and — defined 
in the Indian Railways Act, 1890, shall 
have the meanings respectively assigned 
to them under that Act, Section 3 gives 
powers to the Central Government to 
constitute and maintain the Force, Sec- 
tion 5 enumerates the classes of officers; 
Inspector/Sub Inspector/Assistant Sub- 
Inspector. Section 10 says that the offi- 
cers and members of the Force shall be 
deemed to be railway servants within 
the meaning of the Indian Railways Act, 
1890, Section 11 is important, It enume~- 
rates that the duty of every superior 
officer and member of the Force shall 
be— 

(a) promptly fo execute al! orders law- 
fully issued to him by his superior au: 
thority; 

(b) to protect and safeguard railway 
property; 

(c) to remove any obstruction in the 
movement of railway property; and 

(d) to do any other act conducive fo 
the better protection and security of rail- 
way property. 

Section 12 enables any superior officer or 
member of the Force to arrest, without 


an order from a Magistrate and without 
a warrant— 


(a) any person who has been concern- 
ed in an offence relating to railway pro- 
perty punishable with imprisonment for 
a term exceeding six months, or against 
whom a reasonable suspicion exists of 
his having been so concerned; or ` 


{b) any person found taking precau« 
tions to conceal his presence within rail- 
way limits under circumstances which 
afford reason to believe that he is tak- 
ing such precautions with a view to com- 
mitting theft of, or damage to, railway 
property.” 

Section 13 provides; 

“Whenever any superior officer, or any 
member of the Force, not below the rank 
of a Senior Rakshak, has reason to be- 
lieve that any such offence as is referred 
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to in Section 12 has been or is being 
committed and that a search-warrant 
cannot be obtained without affording the 
offender an opportunity of escaping or 
of concealing evidence of the offence, he 
may detain him and search his person 
and belongings forthwith and, if he thinks 
. proper, arrest any person whom he has 
reason to believe to have committed the 
offence.” 


Under sub-section (2), the provisions of 
the Code, relating to searches under that 
Code shall, so far as may be, apply to 
searches under this Section. Section 14 
Indicates the procedure to be followed 
after arrest, According to it, any superior 
officer or member of the Force making 
an arrest under this Act, shall without 
unnecessary delay, make over the person 
so arrested to a police officer, or, in the 
absence of a police officer, take such per- 
son or cause him to be taken to the near- 
est police station. Section 17 provides 
penalties for neglect of duty, etc. Sec. 20 
gives protection to a member of the 
Force for any act done by him in the 
discharge of his duties. Section 21 gives 
powers to the Central Government to 
make rules for carrying out the purposes 
of this Act. Clause (b) of sub-section (2) 
of this section says that such rules may 
provide, inter alia, for regulating the 
powers and duties of superior officers and 
members of the Force authorised to exer- 
cise any functions by or under this Act. 


20. From the above survey, it will be 
seen that the primary object of consti- 
tuting the Railway Protection Force is 
to secure better “protection and security 
of the railway property”. The restricted 
power of arrest and search given to the 
officers or members of the Force is inci- 
dental to the efficient discharge of their 
basie duty to protect and safeguard rail- 
way property. No general power to in- 
vestigate all cognizable offences relating 
to Railway property, under the Criminal 
Procedure Code has been conferred on 
any superior officer or member of the 
Force by the 1957 Act. Section 14 itself 
makes it clear that even with regard to 
an offence relating to ‘railway property’, 
the superior officer or member of the 
Force making an arrest under Section 13 
shall forthwith make over the person 
arrested to a police officer, or cause his 
production in the nearest police station. 


21. Now, we will take up the 1966 
Act, which came into force on Septem: 
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ber 16, 1966. As is evident from its pre-. 
amble, it is an Act to consolidate and 
amend the law relating to unlawful pos~ 
session of Railway property. The mate- 
rial part of the Objects and Reasons for 
moving the Bill which became this Act, 
is as under: ` 


“2, At present, offences against Rail» 
way property are being dealt with under 
Railway Stores (Unlawful Possession) 
Act, 1955, but this Act has been found, 
by experience, to be ineffective in tackl- 
ing with the enormity of the problems 
of theft and pilferages on Railways. As 
it is, this Act makes unlawful possession 
of Railway Stores an offence, but it is 
only applicable to unlawful possession 
of Railway property owned by the Rail- 
ways, and does not cover the offences re- 
lating to goods and parcels entrusted ta 
Railways for transport, 


3. Further, the offences under this Act 
are investigated and enquired into by 
local police in accordance with the pro- 
visions of the Code of Criminal Proce- 
dure, 1898. It has been observed that the 
two Agencies, i e. the Government Rail- 
way Police and Railway Protection Force, 
which are at present provided to deal 
with crimes on railways find themselves 
handicapped, for different reasons, in 
effectively dealing with the problem of 
theft and pilferage of Railway property, 
The Railways are spread out over a 
large part of the country and property, 
etc., entrusted to them is carried from 
one part to another usually crossing 
boundaries of different States, The juris- 
diction of State Police being restricted 
to the State boundary only, it becomes 
difficult at times for the Police to make 
thorough and fruitful investigation into 
offences relating to Railway property. 
Besides, investigation of cases in respec 
of Railway property also requires a spe- 
cialised knowledge of Railway working, 
The Railway Protection Force, on the 
other hand, are not at present equipped 
with requisite powers of investigation 
and prosecution, with the result that 
whatever action they take in respect of 
prevention etc., is taken just in aid of 
the State Police who conduct investiga- 
tion and prosecution, etc. Due to this fact 
of two agencies being responsible for 
achieving the same object, the machinery 
has not proved as effective as it ought 
to have. 

4. It is, therefore, proposed to replace 
the Railway Stores {Unlawful Posses- 
gion) Act, 1955, by, a more comprehen: 
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sive Act so as to bring within its ambit 
the unlawful possession of goods en- 


trusted to the Railways as common car- 
riers and to make the punishment for 
such offences more deterrent. It is also 
proposed to invest powers of investiga- 


tion and prosecution of offences relating 
to Railway property in the Railway Pro- 
tection Force in the same manner as_ in 
the Excise and Customs, 


(emphasis added) 

22. From what has been quoted above, 
it is clear that the main purpose of pass- 
ing the 1966 Act was to “invest powers 
of investigation and prosecution” of of- 
fences relating to railway property in the 
RPF “in the same manner as in the Ex- 
cise and Customs”, 

23. We will advert to this point later. 
Suffice it to say here that in view of the 
aforesaid object of enacting the 1966 Act, 
the decisions of this Court on 
the question as to whether an 
Excise Officer/Customs Officer is a "Police 
Officer” within the purview of Section 25, 
Evidence Act, or Section 162, Criminal 
Procedure Code assume analogical im- 
portance for the purpose of deciding the 
precise question before us. 


24. The various clauses of Section 2 
of the 1966 Act, contain definitions. 
Clause (c) defines “Officer of the Force” 
to mean “an officer of and above the 
rank of Assistant Sub-Inspector appoint- 
ed to the Force and includes a superior 
officer.” The definition of “railway pro- 
perty” in clause (d) has been expanded 
so as to include goods entrusted to the 
Railway for carriage or transport, be- 
longing to another person, 


25. Section 3 provides: 


“Whoever is found, or is proved to 
have been, in possession of any railway 
property reasonably suspected of having 
been stolen or unlawfully obtained 
Shall, unless he proves that the railway 
property came into his possession law- 
fully be punishable— (a) for the first 
offence with imprisonment for a term 
which may extend to five years, or with 
fine, or with both and in the absence of 
special and adequate reasons to be men- 
tioned in the judgment of the Court, such 
imprisonment shall not be less than two 
years and such fine shall not be less than 
two thousand rupees; and (b) for the 
second or a subsequent offence, with im- 
prisonment for a term which may extend 
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to five years and also with fine and in 
the absence of special and adequate rea- 
sons to be mentioned in: the judgment of 
the Court, such imprisonment shall not 
be less than two years and such fine shall 
not be less than two thousand rupees.” 

26. It will be seen that if any person 
is found or proved to be in possession of 
any ‘railway property’, which is reason- 
ably suspected of having been stolen or 
unlawfully obtained, the burden shall 
shift on to that person to prove his inno- 
cence, that is to say, to establish that he 
came into possession of the ‘railway pro- 
perty’ lawfully. Section 4 provides pun- 
ishment for persons wilfully conniving 
at an offence under the provisions of this 
Act. 

27. Section § says: “Notwithstanding 
anything contained in the Code of Crimi- 
nal Procedure, 1898, an offence under 
this Act shall not be cognizable.” 

28. It may be noted that in spite of 
provisions in the Code of Criminal Pro- 
cedure to the contrary offences under 
this Act have been made non-cognizable 
and, as such, cannot be investigated by 
a police officer under the Code. It fol- 
lows that the initiation of prosecution 
for an offence inquired into under this 
Act can only be on the basis of a com- 
plaint by an officer of RPF and 
not on the report of a police officer under 
Section 173 (4) of the Criminal Proce- 
dure Code, 1898. 

29. Section 6 gives powers to any 
superior officer or member of the Force 
to arrest without an order, from a Magis- 
trate and without a warrant, any person 
who has been concerned in an offence 
punishable under this Act, or against 
whom a reasonable suspicion existed of 
his having been so concerned. 


30. Section 7 of the Act provides 
that the procedure for investigation of 
a cognizable offence has to be followed 
by the officer before whom the accused 
person is produced. 

31. Reading Section 7 of the 1966 Act 
with that of Section 14 of the 1957 Act, 
it is clear that while in the case of a per- 
son arrested under Section 12 of the 1957 
Act the only course open to the superior 
officer or member of the Force was to 
make over the person arrested to a police 
officer, in the case of a person arrested 
for a suspected offence under the 1966 
Act, he is required to be produced with- 
out delay before the nearest officer of 
the Force, who shall obviously be bound 
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(in view of Article 22 (1) of the Consti- 
tution) to produce him further before 
the Magistrate concerned, 

32. Section 8 of the 1966 Act is new. 
It provides for an inquiry to be made 
against the arrested persons, According 
to it, when any person is arrested by an 
officer of the Force for an offence pun- 
ishable under this Act or is forwarded 
to him under Section 7, he shall proceed 
to inquire into the charge against such 
person. It is to be noted that such power 
of inquiry, has been conferred on an 
officer of the Force, although he is not 
an officer incharge of a police station as 
envisaged by Section 173 of the Code of 
Criminal Procedure. Sub-section (2) of 
this Section confers on the Officer of the 
Force “the same powers” for the pur- 
pose of the inquiry under sub-section (1) 
and subject to the same provisions “as 
the officer incharge of a police station 
may exercise and is subject to under the 
Code of Criminal Procedure, 1898 when 
investigating a cognizable case’, Then 
there is a proviso which says: 


‘Provided that— 


(a) if the officer of the Force is of 
epinion that there is sufficient evidence 
of reasonable ground of suspicion against 
the accused person, he shall either admit 
him to bail to appear before a Magis- 
trate having jurisdiction in the case, or 
forward him in custody to such Magis- 
trate; 

(b) if it appears to the officer of the 
Force that there is not sufficient evidence 
or reasonable ground of suspicion 
against the accused person, he shall re- 
lease the accused person on his execut- 
ing a bond, with or without sureties as 
the officer of the Force may direct, to 
appear, if and when so required, before 
the Magistrate having jurisdiction, and 
shall make a full report of all the parti- 
culars of the case to his official superior.” 


Section 9 gives powers to an officer of | 


the Force to summon persons to give 
evidence and produce documents, or any 
other thing in any inquiry for any of the 
purposes of this Act. Sub-sections (3) and 
(4) provide: 

“(3) All persons, so summoned, shall 
be bound to attend either in person or 
by an authorised agent as such officer 
may direct; and all persons so summoned 
shall be bound to state the truth upon 
any subject respecting which they are 
examined or make statements and to 
produce such documents and other things 
as may be required. 
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Provided that the exemption under 
Sections 132 and 133 of the Code of Civil 
Procedure, 1908, shall be applicable to 
requisitions for attendance under this 
section,” 

“(4) Every such inquiry as aforesaid 

shall be deemed to be a ‘judicial proceed= 
ing’ within the meaning of Section 193 
and Section 228 of the Indian Penal 
Code,” 
Section 10 enables an officer of the Force 
having reason for the requisite belief, to 
apply for a search warrant to the Magis- 
trate. Section 11 provides that searches 
and arrests shall be in accordance with 
the provisions of the Code. 


33. Section 14 makes it clear that the 
provisions of the Act shall override all 
other laws. This means that if there is 
anything in the 1966 Act which is incon= 
sistent with the Code, then on that point 
the 1966 Act will prevail and the appli= 
cation of the Code pro tanto will be ex- 
eluded. The most important example of 
such exclusion, as already noticed, is 
to be found in Section 5 of the 1966 Act 
which makes an offence under this Act 
non-cognizable, notwithstanding any- 
thing in the Code, This clearly shows 
that the provisions of the Code cannot 
proprio vigore apply to an enquiry con- 
ducted under Section 8 (1) of the 1966 
Act by an officer of the Force, Further, 
Section 6 of the 1966 Act empowers an 
officer or member of the Force to arrest 
without a warrant and without an order 
of the Magistrate any person concerned, 
or reasonably suspected of being con- 
cerned in an offence under the 1966 Act. 
This again is contrary to the scheme and 
content of the Code which must give 
way to the 1966 Act in this matter. 

34. The third material aspect in which 
an inquiry under the 1966 Act, differs 
from investigation under the Code, is to 
be found in Section 9 (3) whereunder 
persons summoned to appear in the in- 
quiry are expressly mandated to state 
the truth. In contrast with this, Sec. 160 
of the Code does not expressly bind per« 
sons examined in a police investigation, 
to state the truth. The inquiry under 
Section 8 (1) of the 1966 Act in view of 
Section 9 (4) shall be deemed to be a 
judicial proceeding for the purpose of 
Sections 193 and 228 of the Penal Code, 
But a police investigation under Sec 
tion 160 of the Code does not partake of 
the character of a judicial proceeding 
for any purpose and a witness examined 
during such investigation cannot be pro« 
secuted under Section 193, Penal Code, 
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35. The fourth important aspect in 
which the power and duty of an officer 
of the RPF conducting an inquiry under 
the 1966 Act, differs from a police in- 
vestigation under the Code is this. Sub- 
section (3) of Section 161 of the Code 
says that the police officer may reduce 
into writing any statement made to him 
in the course of investigation. Sec. 162 
(1), which is to be read in continuation 
of Section 161 of the Code, prohibits the 
obtaining of signature of the person on 
his statement recorded by the investigat- 
ing officer. But no such prohibition at- 
taches to statements recorded in the 
course of an inquiry under the 1966 Act; 
rather, from the obligation to state the 
truth under pain of prosecution, enjoin- 
ed by Section 9 (3) and (4) it follows as 
a corollary that the officer conducting 
the inquiry may obtain signature of 
the person who made the statement. 

36. Fifthly, under the proviso to sub- 
section (1) of Section 162 of the Code, 
oral or recorded statement made to a 
police officer during investigation may 
be used by the accused and with the per- 
mission of the Court by the prosecution 
to contradict the statement made by the 
witness in Court in the manner provid- 
ed in Section 145, Evidence Act, or when 
the witness’ statement is so used in 
cross-€xamination, he may be re-examin- 
ed if any explanation is necessary. The 
statement of a witness made to a police 
officer during investigation cannot be 
used for any other, purpose, whatever, 
except of course when it falls within 
Section 32 or 27 of the Evidence Act, 


The prohibition contained in Section 162° 


extends to all statements, confessional or 
otherwise during a police investigation 
made by any person whether accused or 
not, whether reduced to writing or not, 
subject to the proviso. In contrast with 
the Code, in the 1966 Act, there is no 
provision analogous to the proviso to 
Section 162 (1) of the Code which re- 
stricts or prohibits the use of a state- 
ment recorded by an officer in the course 
of an inquiry under Sections 8 and 9 of 
the Act. 

37. Sixthly, the primary duty of a 
member/officer of RPF is to safeguard 
and protect railway property. Only such 
powers of arrest and inquiry have been 
conferred by the 1966 Act on members of 
RPF as are necessary and incidental to 
the efficient and effective discharge of the 
basic duty of watch and ward. Unlike a 
police officer who has a general power 
under the Code to investigate all cogniz- 
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able cases, the power of an officer of the 
RPF to make an inquiry is restricted to 
offences under the 1966 Act, 

38. Last but not the least, under Sec- 
tion 190 of the Code, a Magistrate is em- 
powered to take cognizance of an offence 
only in three ways, namely, 

(a) “upon receiving a complaint of 
facts which constitute an offence; (b) 
upon a report in writing of such facts 
made by any police officer; and (c) upon 
information received from any person 
other than a police officer, or upon his 
own knowledge or suspicion, that such 
offence has been committed.” 

The ‘report’? mentioned in clause (b), in- 
cludes the report made by a police offi- 
cer under Section 173 after completing 
investigation under Chapter XIV of the 
Code. Section 173, in terms, makes it 
clear that the duty of making a report 
thereunder on completion of the investi- 
gation to the Magistrate, is that of the 
officer in charge of the police station. 
Such a report shall include the opinion 
of the police officer as to the result of 
the investigation, The formation of such 
opinion is the final step in the investiga- 
tion and that final step is to be taken 
by the police officer-in-charge of the 
station and by no other authority (Abhi- 
nandan Jha v. Dinesh Mishra, (1967) 3 
SCR 668: (AIR 1968 SC 117)), An officer 
of the RPF making an inquiry under the 
1966 Act, cannot, by any stretch of imagi- 
nation, be called an “officer in charge of 
a Police Station” within the meaning of 
Sections 173 and 190 (b) of the Code. The 
mode of initiating prosecution by sub- 
mitting a report under Section 173 read 
with clause (b) of Section 190 of the 
Code is, therefore, not available to an 
officer of the RPF who has completed an 
inquiry into an offence under the 1966 
Act. The only mode of initiating prose- 
cution of the person against whom he has 
successfully completed the inquiry, 
available to an officer ‘of the RPF, is by 
making a complaint under Section 190 
(1) (a) of the Code to the Magistrate em- 
powered to try the offence. That an offi- 
eer of the Force conducting an inquiry 
under Section 8 (1) cannot initiate pro- 
ceedings in court by a report under Sec- 
tions 173/190 (1) (b) of the Code, is also 
evident from the provisos to sub-sec- 
tion (2) of Section 8 of the 1966 Act. 
Under Proviso (a), if such officer is of 
opinion that there is sufficient evidence 
or reasonable ground of suspicion against 
the accused, he shall either direct him 
{after admitting him to bail] to appear 


388 S.C, 


before the Magistrate having jurisdic- 
tion or forward him in custody to such 
Magistrate. Under proviso (b), if it ap- 
pears to the officer that there is no suffi- 
cient evidence or reasonable ground of 
suspicion against the accused, he shall 
release him on bond to appear before the 
Magistrate concerned “and shall make a 
full report of all the particulars of the 
case to his superior officer.” Provisos (a) 
and (b) put it beyond doubt that where 
after completing an inquiry, the officer 
of the Force is of opinion that there is 
sufficient evidence or reasonable ground 
of suspicion against the accused, he must 
initiate prosecution of the accused by 
making a complaint under Section 190 (1) 
(a) of the Code to the Magistrate com- 
petent to try the case. 


39. From the comparative study of 
the relevant provisions of the 1966 Act 
and the Code, it is abundantly clear that 
an officer of the RPF making an inquiry 
under Section 8 (1) of the 1966 Act does 
not possess several important attributes 
of an officer-in-charge of a police sta- 
tion conducting an investigation under 
Chapter XIV of the, Code. The character 
of the ‘inquiry’ is different from that of 
an ‘investigation’ under the Code. The 
official status and powers of an officer of 
the Force in the matter of inquiry under 
the 1966 Act differ in material aspects 
from those of a police officer conducting 
an investigation under the Code, 


40. The ground is now clear for notic- 
ing the rulings cited at the Bar. In State 
of Punjab v. Barkat Ram (AIR 1962 SC 


276) (ibid), the question was whether a. 


Customs Officer can be regarded as a 
‘police officer’ within the purview of Sec- 
tion 25, Evidence Act. This decision was 
rendered by a Bench of three learned 
Judges. The judgment of the Court was 
delivered by majority (consisting of 
Raghubar Dayal and J. L. Kapur JJ.). 
Subba Rao J. (as he then was) wrote a 
dissenting opinion, The view taken by 
the Court (majority) was to the effect: 


“that the powers which the police offi- 
cers enjoy are powers for the effective 


prevention and detection of crime in 
order to maintain law and order. Al- 
though the expression “police officer” 


has to be construed in a wide and popu- 
lar sense, yet it has not so wide a mean- 
ing as to include officers interested in 
the duty of detecting and preventing 
smuggling and similar offences with the 
object of safeguarding the levying and 
recovery of Customs duties. He is more 


Balkishan’v, State of Maharashtra 


A.I. R- 


concerned with the goods and customs 
duty than with the offender. The duties 
of customs officers are very much dif- 
ferent from those of police officers and 
their possessing certain powers, which 
may have similarity with those of police 
officers, for the purpose of detecting the 
smuggling of goods and the persons re- 
sponsible for it, would not make them’ 
police officers, Merely because similar 
powers in regard to the detection of in- 
fractions of Customs laws have been 
conferred on Officers of the Police is not 
a sufficient ground for holding them to 
be police officers within the purview of 
Section 25 of the Evidence Act. The 
Customs Officers, when they act under 
the Sea Customs Act to prevent the 
smuggling of goods by imposing confisca- 
tion and penalties, act judicially. The 
Police Officers never act judicially. 
Hence, a Custom Officer either under 
the Land Customs Act, 1924, or under 
the Sea Customs Act, 1878, is not a police 
officer for the purpose of Section 25, Evi- 
dence Act.” 


41. In his dissenting opinion, Subba 
Rao, J., held that Section 25, Evidence 
Act was enacted to subserve a high pur- 
pose and that is to prevent the police 
from obtaining confession by force, tor- 
ture or inducement. The salutary princi- 
ple underlying the section would apply 
equally to other officers, by whatever 
designation they may be known, who 
have the power and duty to detect and 
investigate into crimes and are for that 
purpose in a position to extract confes- 
sions from the accused. It is not the garb 
or the designation under which the offi- 
cer functions that matters, but the na- 
ture of the power he exercises or the 
character of the function he performs is 
decisive. The question, therefore, in each 
case is, does the officer under a particu- 
lar Act substantially exercise the powers 
and discharge the duties of prevention 
and detection of crime? If he does, he 
will be a police officer. The learned 
Judge quoted with approval the view of 
Balakrishna Ayyar J. in Paramasivam’s 
case, AIR 1953 Mad 917, 918 that if the 
Officer’s powers and duties are substan= 
tially those of a police officer, but are 
confined to a particular extent of terri- 
tory or to a particular subject-matter he 
will be a police officer only. in respect of 
that territory or that subject-matter. On 
this reasoning, Subba Rao J. held that 
a Customs Officer is a police officer qua 


his police functions, 
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42. The next case is Raja Ram Jais- 
wal (AIR 1964. SC 828) (ibid) decided by 
a three-Judge Bench. There, the ques- 
tion was, whether an Excise Officer exer- 
cising the power of investigation under 
the Bihar and Orissa Excise Act, 1915, is 
a ‘police officer’ within the meaning of 
Section 25, Evidence Act. Mudholkar, J. 
speaking for himself and Subba Rao, J., 
answered this question in the affirma- 
tive. What the majority held in that case 
may be summed up as under: 

43. The test for determining whether 
a person is a “police officer” for the pur- 
pose of Section 25, Evidence Act would 
be whether the powers of a police offi- 
cer which are conferred on him or which 
are exercisable by him because he is 
deemed to be an officer in charge of a 
police station, establish a direct or 
substantial relationship with the prohi- 
bition enacted by Section 25, Evidence 
Act, that is, the recording of a confes- 
sion. In other words, whether the powers 
conferred on the Excise Officer under the 
Act are such as would tend to facilitate 
the obtaining by him of a confession 
from a suspect delinquent. If they do, 
then it is unnecessary to consider the 
dominant purpose for which he is ap- 
pointed or the question as to what other 
powers he enjoys. It was further held 
that unlike the Customs Officer on whom 
are conferred by the Sea Customs 
Act, 1878 powers of a limited 
character, which are analogous to those 
conferred on police officers, are not by 
themselves sufficient to facilitate the ob- 
taining by him of a confession. It is the 
possession of these powers which enables 
police officers and those who are deemed 
to be police officers to exercise a kind of 
authority over the persons arrested 
which facilitate the obtaining from them 
statements which may be incriminating 
to the persons making them. The law 
allows the police officer to obtain such 
statements with a view to facilitate the 
investigation of the offences, But, it ren- 
ders them inadmissible in evidence for 
the obvious reason that a suspicion about 


voluntariness would attach to them. It 
is the power of investigation which 





establishes a direct relationship with the 
prohibition enacted in Section 25. There- 
fore, where such a power is conferred 
upon an officer, the mere fact that he 
possesses some other powers under an- 
other law would not make him any the 
Jess a police officer for the purposes of 
Section 25. Hence, a confession made by 
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an accused under the Bihar and Orissa 
Act, recorded by an Excise Inspector who 
is empowered to investigate any offence 
under the Act, is inadmissible by reasons 
of the provisions of Section 25 of the Evi- 
dence Act. 

44. Raghubar Dayal, J., however, ex- 
pressed a contrary opinion, He held that 
the Excise Inspectors empowered by the 
State Government under Section 77 (2) 
of the Bihar Act, are not ‘police officers’ 
within the meaning of Section 25 of the 
Evidence Act and that the aforesaid offi- 
cers cannot be treated to be police offi- 
cers for the purposes of Section 162 of 
the Code of Criminal Procedure. Sec- 
tion 162 does not confer any power on a 
police officer. It deals with the use which’ 
can be made of the statements recorded 
by a police officer carrying out investiga- 
tion under Chapter XIV of the Code. 
The investigation which the aforesaid 
Excise Officer conducts is not under 
Chapter XIV of the Code, but is under 
the provisions of the Act and, therefore, 
this is a further reason for non-applica- 
bility of Section 162 of the Code to any 
statements made by a person to an Ex- 
cise Officer during the course of his in- 
vestigating an offence under the Act, 


45, Although in Raja Ram Jaiswal’s 
case (AIR 1964 SC 828) the majority 
judgment distinguished the earlier deci- 
sion in Barkat Ram’s case (AIR 1962 SC 
276) on the ground that therein, the 
question whether officers of departments 
other than the police on whom powers 
of an officer-in-charge of a police sta- 
tion under clause 14 of the Code of Cri- 
minal Procedure are conferred are police 
officers or not for the purpose of ‘Sec~ 
tion 25, Evidence Act, was left open and 
undecided, yet the fact remains that 
some of the criteria adopted by the 
majority in Barkat Ram’s case in arriv- 
ing at the decision they did in a Customs 
Officer’s case, was rejected and the test 
indicated by Subba Rao, J. in his minor- 
ity judgment was substantially approved. 


46. Be that as it may, on facts, the 
distinguishing feature of Raja Ram Jais- 
wal’s case was that under the Bihar Ex- 
cise Act, the powers of an  officer-in- 
charge of a Police Station were express- 
ly conferred on the Excise Officer con- 
cerned in respect of the area to which 
he was appointed, 


47. The question whether a Deputy 
Superintendent of Customs and Excise 
was a ‘police officer’ within the meaning 
of Section. 25, Evidence Act, again came 
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up for consideration before a Constitu- 
tion Bench in Badku Joti Savant’s case, 
(1966) 3 SCR 698: (AIR 1966 SC 1746) 
ibid. Wanchoo, J, who delivered the un- 
animous opinion of the Bench, answered 
this question (at page 701), thus s. 


“There has been difference of opinion 
among the High Courts in India as to 
the meaning of the words “police offi- 
cer” used in Section 25 of the Evidence 


Act. One view has been that those words . 


must be construed in a broad way and 
all officers whether they are police offi- 
cers properly so-called or not would be 
police officers within the meaning of 
those words if they have all the powers 
of a police officer with respect to investi- 
gation of offences with which they are 
concerned. The leading case in support 
of this view is Nanoo Sheikh Ahmed v, 
Emperor, (1927) ILR 51 Bom 78: AIR 
1927 Bom 4 (FB), (This view was approved 
by Subba Rao J. in his minority judg- 
ment in Barkat Ram’s case) (AIR 1962 SC 
276). The other view which may be call- 
ed the narrow view is that the words 
“police officer” in Section 25 of the Evi- 
dence Act mean a police officer properly 
so-called and do not include officers of 
other departments of Government who 
may be charged with the duty to investi- 
gate under special Acts special crimes 
thereunder like excise offences or cus- 
toms offences, and so on. The leading case 
in support of this view is Radha Kishun 
Marwari v. King-Emperor, (1933) ILR 12 
Pat 46: (AIR 1932 Pat 293) (SB). The 
other High Courts have followed one 
view or the other, the majority being in 
favour of the view taken by the Bombay 
High Court......... We shall proceed on 
the assumption that the broad view may 
be accepted and that requires an exam- 
ination of the various provisions of 
the Act to which we turn now............ S 
(After examining some provision of the 
Central Act 1 of 1944, the judgment pro- 
ceeded), 


"It is urged that under sub-section (2) 
of Section 21 a Central Excise Officer 
under the Act has all the powers of an 
officer-in-charge of a police station under 
Chapter XIV of the Code of Criminal 
Procedure and therefore he must be 
deemed to be a police officer within the 
meaning of those words in Section 25 of 
the Evidence Act. It is true that sub-sec- 
tion (2) confers on the Central Excise 
Officer under the Act the same powers 
as an officer-in-charge of a police sta- 
tion has when investigating a cognizable 
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case; but this power is conferred for the 
purpose of sub-section (1) which gives 
power to a Central Excise Officer to 
whom any arrested person is forwarded 
to inquire into the charge against him, 
Thus under Section 21 it is the duty of 
the Central Excise Officer to whom an 
arrested person is forwarded to inquire 
into the charge made against such per- 
son. Further under proviso (a) to sub- 
section (2) of Section 21 if the Central 
Excise Officer is of opinion that there is 
sufficient evidence or reasonable ground 
of suspicion against the accused person, 
he shall either admit him to bail to ap- 
pear before a Magistrate having juris- 
diction in the case, or forward him in 
custody to such Magistrate. It does not 
however appear that a Central Excise 
Officer under the Act has power to sub- 
mit a charge-sheet under Section 173 of 
the Code of Criminal Procedure. Under 
Section 190 of the Code of Criminal Pro- 
cedure, a Magistrate can take cognizance 
of any offence either (a) upon receiving 
a complaint of facts which constitute 
such offence, or (b) upon a report in writ- 
ing of such facts made by any police 
officer, or (c) upon information received 
from any person other than a police offi- 
cer, or upon his own knowledge or sus~ 
picion, that such offence has been com- 
mitted. A police officer for purposes of 
clause (b) above can in our opinion only 
be a police officer properly so-called as 
the scheme of the Code of Criminal Pro- 
cedure shows and it seems therefore that 
a Central Excise Officer will have to 
make a complaint under clause (a) above 
if he wants the Magistrate to take cog- 
nizance of an offence, for example, under 
Section 9 of the Act. Thus though under 
sub-section (2) of Section 21 the Cen- 
tral Excise Officer under the Act has the 
powers of an officer-in-charge of a polica 
station when investigating a cognizable 
case that is for the purpose of his inquiry 
under sub-section (1) of Section 21.” 


48 The Court then distinguished Raja 
Ram Jaiswal’s case (AIR 1964 SC 828), 
thus: 


“Section 21 (of the Central Excises and 
Salt Act No. 44) is in terms different from 
Section 78 (3) of the Bihar and Orissa 
Excise Act, 1915, which came to be con- 
sidered in Raja Ram Jaiswal’s case, and 
which provided in terms that “for the 
purposes of Section 156 of the Code of 
Criminal Procedure, 1898, the area to 
which an excise officer empowered under 
Section 77, sub-section (2), is appointed 
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Shall be deemed to be a police station, 
and such officer shall be deemed to he 
the officer-in-charge of such station”. It, 


therefore, cannot be said that the provi~ 


sion in Section 21 is on par with the 
provision in Section 78 (3) of the Bihar 
and Orissa Excise Act, All that S. 21 pro- 
vides is that for the purpose of his in- 
quiry, a Central Excise Officer shall have 
the powers of an officer in charge of a 
police station when investigating a cog- 
nizable case, But even so it appears that 
these powers do not include the power 
to submit a charge-sheet under Sec, 173 
of the Code of Criminal Procedure, for 
unlike the Bihar and Orissa Excise Acf, 
the Central Excise Officer is not deemed 
to be an officer-in-charge of a police sta- 
tion.” 

49. On the above reasoning, the Court 
concluded that mere ‘conferment of 
powers of investigation into criminal of- 
fences under Section 9 of the Act does 
not make the Central Excise Officer a 
police officer even in the broader view 
mentioned above,” 

50. Following the decisions in Punjab 
State v. Barkat Ram (AIR 1962 SC 276) 
(ibid), and Badku Joti Savant v. Mysore 
State (AIR 1966 SC 1746) (ibid), a Con~ 
stitution Bench of this Court, in Ramesh 
Chandra v. State of West Bengal (AIR 
1970 SC 940) (ibid), reiterated that the 
test for determining whether an officer 
of customs is to be deemed a police offi- 
cer is whether he is invested with_all the 


powers of a police officer qua investiga- 
tion of an offence, including the power 
to submit a report under Section 173, 
Code of Criminal Procedure. Applying 
this test, the Court held that since a 
Customs Officer exercising power to make 
an inquiry cannot submit a report under 
Section 173 of the Code, he is not a po- 
lice officer within the meaning of Sec- 
tion 25 of the Evidence Act. 

51. Again, in Illias v. Collector of 
Customs, AIR 1970 SC 1065 this Court 
held that although a Customs Officer 
under the Customs Act 1962, has been in- 
vested with many of the powers, similar 
to those exercisable by a police officer 
under Chapter XIV of the Code — which 
he did not have under the old Act — yet 
he is not empowered to file a charge- 
sheet under Section 173 of the Code and 
therefore, he cannot be regarded as a 
“police officer” within the meaning of 
Section 25, Evidence Act, 


52. Shri Garg tried to distinguish 
these cases on the ground that they re- 
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late to Customs Officers or Excise Offi« 
cers whose primary duties are to collect 
and prevent evasion of revenue, and that 
some of the powers of a police officer are 
conferred on them merely for the effec- 
tive discharge of their duties as revenue 
Officers. It is submitted that the mem- 
bers of the RPF are not revenue officers 
and their duties are confined to the pro- 
tection of railway property and preven- 
tion, detection and investigation of 
crimes relating to “railway property”, 
Relying on the decision in Raja Ram 
Jaiswal’s case (AIR 1964 SC 828), it is 
urged that the real test to be applied for 
determining this question is, whether the 
police powers conferred on an officer of 
the RPF are such as would tend to tempt 
or facilitate the obtaining by him a con- 
fession from a person suspected of the 
commission of an offence under the 1966 
Act. It is argued that since an officer of 
the RPF conducting an inquiry has been 
invested qua ‘railway property’ with al- 
most all the powers of an officer in 
charge of a Police Station making an in- 
vestigation under Chapter XIV of the 
Code, this test is amply satisfied to hold 
that he is a ‘police officer’ within the 
meaning of Section 25 of the Evidence 
Act. At one stage, it was contended by 
Shri Garg that it could be spelled out 
from Section 8 (2) of the 1966 Act that 
an officer of the Force had the 
power to present a charge-sheet under 


Section 173 of the Code, also. In the 
alternative, it was submitted that the 
mere fact that an officer of the Force 


could initiate prosecution only by filing 
a complaint and not by making a report 
under Section 173 of the Code, was im- 
material in regard to the satisfaction of 
this test, if, in fact, he had been invest- 
ed with all other powers of investiga- 
tion -exercisable by a police officer under 
the Code, qua offences under the 1966 
Act. 


53. Prima facie there is much to be 
said for the reasoning advanced by the 
learned counsel for the appellant, but 
as a matter of judicial discipline we can- 
not deviate from the ratio of Punjab 
State v. Barkat Ram (AIR 1962 SC 276) 
and Badku Joti Savant’s case (AIR 1966 
Sc 1746), and the primary test enunciat- 
ed therein for determining this question, 
Indeed, we are bound by the decision in 
State of U. P. v, Durga Prasad (AIR 1974 
SC 2136) (ibid) which, following the ratio 
of the aforesaid cases, has held that an 
Officer of the RPF conducting an inquiry 
under Section 8 (1) of the 1966 Act, can= 
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not be equated with an officer in charge 
of a Police Station, making an investiga- 
tion under Chapter XIV of the Code. 


54. It may be recalled that the pri- 
mary test evolved in Badku Joti Savant’s 
case by the Constitution Bench, is: Whe- 
ther the officer concerned under the spe- 
cial Act, has been invested with all the 


powers exercisable by an _ officer-in- 
charge of a Police Station under Chap- 
ter XIV of the Code, qua investigation 
of offences under that Act, including the 
power to initiate prosecution by submit- 
ting a report (charge-sheet) under Sec- 
tion 173 of the Code. In order to bring 
him within the purview of a ‘police offi- 
cer’ for the purpose of Section 25, Evi- 
dence Act, it is not enough to show that 
he exercises some or even many of the 
powers of a police officer conducting an 
investigation under the Code. 


55. Nor is the ratio of the aforesaid 
decisions inapplicable merely because 
they related to a Customs Officer or an 
Excise Officer; and not to an officer of 
the RPF. The factual premises on which 
the ratio of Badku Joti Savants rests 
were substantially analogous to those of 
the instant case. That is to say, the 
powers of arrest, inquiry and investiga- 
tion conferred on the Central Excise Offi- 
cers under Act 1 of 1944 (which was 
under consideration in that case) are very 
similar to those with which an officer of 
the RPF is invested under the 1966 Act. 
Under Section 13 of the Act of 1944, any 
Central Excise Officer duly empowered 
by the Central Government in this be- 
half can arrest any person whom he has 
reason to believe to be liable to punish- 
ment. Section 18 provides that all 
searches made under that Act or any 
rules made thereunder shall be carried 
out in accordance with the provisions of 
the Code of Criminal Procedure, 1898. 
Section 19 of that Act lays down that 
every person arrested under the Act 
shall be forwarded without delay to the 
nearest Central Excise Officer empower~ 
ed to send person so arrested to a Magis- 
trate, or, if there is no such Central Ex- 
cise Officer within a reasonable distance, 
to the officer-in-charge of the nearest 
police station. Section 21 of the Act pro- 
vides: 

“(1) When any person is forwarded 
ander Section 19 to a Central Excise Offi- 
cer empowered to send persons so 
arrested to a Magistrate, the Central Ex- 
cise Officer shall proceed to inquire into 
the charge against him. 
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(2) For this purpose the Central Ex- 
cise Officer may exercise the same. 
powers and shall be subject to the same 
provisions as the officer-in-charge of a 
police station may exercise and is sub- 
ject to under the Code of Criminal Pro- 
cedure, 1898, when investigating a cog- 
nizable case.” 


It will be seen that these provisions in 
Sections 13, 18, 19 and 21 of the Central 
Act I of 1944, substantially correspond 
to the provisions in Sections 6, 7, 8 etc 
of the 1966 Act, which we have already 
noticed. It will bear repetition that sub- 
section (2) of Section 8, under which an 
officer of the Force conducting an in~ 
quiry may exercise the same powers as 
an officer-in-charge of a police station 
investigating a cognizable case under the 
Code, is in pari materia with sub-sec- 
tion (2) of Section 21 of Act 1 of 1944. 


56. It may be recalled that in the 
Objects and Reasons-of the Bill, which 
was enacted as 1966 Act, it was stated 
that this measure invests “powers of in- 
vestigation and prosecution of offences 
relating to Railway property in the Rail- 
way Protection Force in the same manner 
as in the Excise and Customs”, The 1966 
Act thus brings the status of officers of 
the RPF in the matter of inquiry, in- 
vestigation and prosecution of offences 
under the Act substantially at par with 
that of an Excise Officer under the Cen- 
tral Act 1 of 1944 and that of a Customs 
Officer under the Customs Act 1962. The 
ratio of all the decisions noticed earlier, 
therefore, applies in full force to the 
case of an officer of the RPF making an 


inquiry into an offence under the 1966 
Act. 
57. In State of U. P. v. Durga Pra- 


sad (AIR 1974 SC 2136) (ibid), after care- 
fully examining and comparing the 
powers of arrest, inquiry and investiga~ 
tion of an officer of the Force under the 
1966 Act with those of a police offcer 
under the Code, it was pointed out that 
such an officer of the RPF does not pos- 
sess all the attributes of an  officer-in- 
charge of a police station investigating a 
case under Chapter XIV of the Code. He 
possesses but a part of those attributes 
limited to the purpose of holding the 
inquiry under the Act. On these premises, 
it was held that an Officer of the RPF 
making an inquiry under the 1966 Act, 
eannot be equated with an investigating 
police officer. In reaching this conclusion, 
Chandrachud, J. (as he then was), speak- 
ing for the Court, appears to.have ap- 
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plied the same test which was adopted 
in Badku Joti Savant’s case (AIR 1966 
SC 1746), when he observed: 


“The right and duty of an investigating’ 


officer to file a police report or a charge- 
sheet on the conclusion of investigation 
is the hallmark of an investigation under 
the Code. Section 173 (1) (a) of the Code 
provides that as soon as the investiga- 
tion is completed the officer-in-charge of 


the police station shall forward to a 
Magistrate empowered to take cogniz~ 
ance of the offence on a police report, 


a report in the form prescribed by the 
State Government. The officer conducting 
an inquiry under Section 8 (1) cannot 
initiate court proceedings by filing a 
police report......... 

The decision in Raja Ram Jaiswal’s case 
(AIR 1964 SC 828), on which Shri Garg 
relies, was distinguished, as was done in 
Badku Joti Savant’s case, on the ground 
that Jaiswal’s case involved the inter- 
pretation of Section 78 (3) of the Bihar 
and Orissa Excise Act, 1915. 

58. In the light of the above discus- 
sion, it is clear that an officer of the 
RPF conducting an enquiry under Sec- 
ion 8 (1) of the 1966 Act has not been 
invested will all the powers of an officer- 
in-charge of a police station making an 
investigation under Chapter XIV of the 
Code. Particularly, he has no power to 
initiate prosecution by filing a charge- 
sheet before the Magistrate concerned 
under Section 173 of the Code, which has 
been held to be the clinching attribute 
of an investigating ‘police officer’, 








Jyoti Savant’s case, which has been con- 
sistently adopted in the subsequent deci- 
sions noticed above, Inspector Kakade 
of the RPF could not be deemed to be 
a ‘police officer’ within the meaning of 
Section 25 of the Evidence Act, and 
therefore, any confessional or incrimi- 
nating statement recorded by him in the 
course of an inquiry under Section 8 (1) 
of the 1966 Act, cannot be excluded from 
evidence under the said section, 

59. This takes us to the second ques- 
tion. ; 
Question II. 

60. The main contention of Shri Garg 
is that any confessional or incriminating 
statements recorded by an officer of the 
Force in the course of an inquiry under 
Section 8 (1) of the 1966 Act, cannot be 
used as evidence against the appellant in 
view. of the constitutional ban against 
"compelled: -testimony” imposed by Arti- 
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cle 20 (3) of the Constitution. The argu- 
ment is that as soon as a person is 
arrested by an officer of the Force on a 
suspicion or charge of committing an of- 
fence punishable under the 1966 Act, he 
stands in the character of a “person ac- 
cused of an offence”, 


61. That being the case — proceeds 
the argument — a statement made by 
such an accused person to an Officer of 
the RPF making an inquiry against him 
can never be said to be voluntary, being 
subject to a legal compulsion under Sec- 
tion 9 (3) of the 1966 Act to state the 
truth upon any subject respecting which 
he is examined even if such statement 
might incriminate him. On these pre- 
mises it is maintained that both the con- 
ditions necessary for attraction of the 
ban in Article 20 (3) of the Constitution 
exist in the case of such statements. 


62. In this connection, Shri Garg has 
referred to the dissenting judgment of 
Subba Rao, J. in Barkat Ram (AIR 1962 
SC 276) (ibid); Kathi Raning Rawat v. 
State of Saurashtra, 1952 SCR 435: (AIR 
1952 SC 123); K. Joseph Augusthi v. 
M. A. Narayanan, (1964) 7 SCR 187: 
(AIR 1964 SC 1552); Mohamed Dastagir 
v. State of Madras, (1960) 3 SCR 116: 
(AIR 1960 SC 756); Bhagwan Das, Cri 
As, Nos, 131-132 of 1961 decided on 20-9- 
63 (SC); Ramanlal Bhogilal Shah v. D. K, 
Guha, (1973) 3 SCR 438: (AIR 1973 SC 
1196); M. P. Sharma v. Satish Chandra, 
1954 SCR 1077: (AIR 1954 SC 300); Smt. 
Nandini Sathpathy v. P. L. Dani, AIR 
1978 SC 1025 and In re. The Special 
Courts Bill, AIR 1979 SC 478, 


63. As against this, Mr. Nain, appear- 
ing for the respondent-State, submits 
that the conditions necessary for the at- 
traction of the ban in Article 20 (3) do 
not exist in the instant case, because be- 
fore the filing of the complaint in the 
Court, the appellant was not a “person 
accused of an offence”. It is further urg- 
ed that the compulsion contemplated by 
Clause (3) of Article 20 means “physical 
or mental compulsion” and not compul- 
sion of law to state the truth; that free- 
dom to tell lies is not within the protec- 
tion of this clause. It was nowhere alleg- 
ed that the confessional or incriminating 
statements in question were extorted by 
the RPF Officer under physical duress, 
threat, inducement or mental torture. It 
is added that in any case, it is a question 
of fact to be established by evidence that 
any such compulsion was used in obtain- 
ing the incriminating statements, 
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64. Clause (3) of Article 20 of the 
Constitution reads, thus: : 

“No person accused of any offence 
shall be compelled to be a witness against 
himself.” 

An analysis of this clause shows three 
things: Firstly, its protection is available 
only to a “person accused of any offence”, 
Secondly, the protection is against com- 
pulsion “fo be a witness”, Thirdly, this 
protection avails “against himself”, 

’ 65. It follows that if any of these 
ingredients does not exist, this clause (3), 
will not be attracted. Keeping this in 
mind, it will be appropriate to concen- 
trate on the first point as to whether 
during the inquiry under Section 8 of 
the 1966 Act when the appellant made 
the incriminating statement in question, 
he was a “person accused of any of- 
fence” within the contemplation of Arti- 
cle 20 (3). 

66. In M. P, Sharma v. Satish Chan- 
dra (AIR 1954 SC 300) (ibid) which is a 
decision by a seven-Judge Bench of this 
Court, it was held that determination of 
this issue will depend on whether at the 
time when the person made the self-in-< 
criminatory statement, a formal accusa- 
tion of the commission of an offence had 
been made against him. “Formal accusa- 
tion” is ordinarily brought into exist- 
ence by lodging of an F.LR. or a formal 
complaint to the appropriate authority 
or court against the specific individual, 
accusing him of the commission of a 
crime which, in the normal course, would 
result in his prosecution. It is only on 
the making of such formal accusation 
that clause (3) of Article 20 becomes op-< 
erative covering that individual with its 
protective umbrella against testimonial 
compulsion, 

67. The interpretation placed by the 
Court in M. P. Sharma’s case, on the 
phrase “person accused of any offence” 
used in Article 20 (3) was reiterated in 
Bhagwan Das v. Union of India (Cri. As. 
Nos. 131-132 of 1961, D/- 20-9-1963 (SC)) 
(ibid). It was reaffirmed in Raja Nara- 
yanlal Bansilal v. Maneck Phiroz Mistry, 
(1961) 1 SCR 417: (AIR 1961 SC 29). 

68. Again, in the State of Bombay wu 
Kathi Kalu Oghad, (1962) 3 SCR 10: 
(AIR 1961 SC 1808) one of the proposi- 
tions enunciated by the Court was, that 
to bring a statement within the prohibi- 
tion of Article 20 (3), the person accused 
must have stood in the character of an 
accused person at the time he made the 


statement, It is not enough that he should 
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become an accused, any time after the. 
statement has been made, The same pro- 
position was reiterated by Gajendragad- 
kar C, J. in Joseph Augusthi (AIR 1964 SC 
1552) (ibid), and again by the Constitution 
Bench in Ramesh Chand Mehta’s case 
(ATR 1970 SC 940) (ibid), In the instant 
case, at the time when the alleged incri- 
minating statement was made before the 
Officer of the RPF, no formal complaint 
in regard to the commission of an of- 
fence had been filed against him in 
Court, nor had any F.ILR. been lodged 
with the Police specifically accusing the 
appellant or the author of that state- 
ment of the commission of an. offence, 
It is. therefore, manifest that at the 
material time the author of the self-in-| . 
criminatory statements in question, did 
not fulfil the character of a “person ac- 
cused of an offence” within the meaning 
of Article 20 (3) 


69. The last authority to be noticed 
in regard to the interpretation of the 
phrase “person accused of any offence”, 
is Ramanlal Bhogilal Shah’s case (AIR 
1973 SC 1196) (ibid), The petitioner 
Ramanlal Bhogilal Shah was arrested 
under Section 19B of the Foreign Ex- 
change Act. The grounds purportedly 
served on him under sub-section (1) of 
Section 19-B for the offence under Sec- 
tion 4 (2) and Section 22 of the Act, 
punishable under Section 23, were elabo- 
rate, The question arose whether after 
these grounds had been served on the 
petitioner, it could be said that he was 
‘a person accused of an offence’ within 
Article 20 (3) of the Constitution, The 
petitioner was produced before the 
Magistrate, who released him on bail, 
Thereafter, First Information Report was 
recorded under Section 154, Criminal 
Procedure Code, and an order was ob- 
tained from the Magistrate, permitting 
the investigation to be made under Sec« 
tion 155 (2), Criminal Procedure Code 
The Enforcement Officer had examined 
the petitioner and put his conclusions in 
the grounds of arrest which were served 
on the petitioner, Under these circum- 
stances, the Court held that the peti- 
tioner was definitely a “person accused 
of an offence” within the meaning of 
Article 20 (3) of the Constitution and af 
any rate, the petitioner was accused of 
an offence when the F.LR. was recorded 
and therefore, the summons issued by 
the Enforcement Directorate would be 
illegal. At the same time, it was held that 
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although the petitioner is a ‘person ac- 
cused of an offence’, the only protection 
that Article 20 (3) gave him is that he 
could not be compelled to be a witness 
against himself; but this did not mean 
that he need not give imformation re- 
garding matters which do not tend to in- 
criminate him. Consequently, the Court 
did not set aside the summons and held 
that the petitioner was bound to appear 
before the Enforcement Directorate and 
answer such questions that did not in- 
eriminate him, 


70. To sum up, only a person against 
whom a formal accusation of the com~ 
mission of an offence has been made can 
be a person “accused of an offence” with- 
in the meaning of Article 20 (3). Such 
formal accusation may be specifically 
made against him in an F.I.R. or a for- 
mal complaint or any other formal docu- 
ment or notice served on that person, 
which ordinarily results in his prosecu- 
tion in Court. In the instant case no such 
formal accusation had been made against 
the appellant when his statement(s) in 
question were recorded by the RPF 
Officer, — 


71. At the relevant time of making 
the self-incriminatory statements in ques- 
tion, therefore, the appellant did not 
stand in the character of a person accus- 
ed of an offence and, as such, the pro- 
tection of Article 20 (8) will not be avail- 
able to him, In view of this finding, we 
do not think it necessary for the decision 
of these appeals to go into the question 
whether legal compulsion to state tha 
truth such as the one contained in Sec- 
tion 9 (3) of the 1966 Act is, also, a com- 
pulsion interdicted by Article 20 (3). 


72. In the light of what has been said 
above, we would answer the legal pro- 
position (formulated as Question No, II) 
propounded by the learned counsel for 
the appellant, in the negative, 


73. Question No, 3 was not raised or 
pressed at the time of arguments in the 
courts below. We, therefore, refuse to go 
into this question and pronounce in re- 
gard thereto, 


74. Before we part with this Judg- 
ment we may note here that the learned 
counsel for the respondent-State has 
very fairly stated at the bar that the 
State shall have no objection to the 
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supply of copies of all the relevant docu- 
ments and statements on which the pro- 
secution intends to rely, to the accused- 
appellants in the trial court. In view of 
this undertaking we thought it unneces- 
sary to go into the legal aspects of this 
question. We will, however, add that the 
prosecution shall also permit the accus- 
ed-appellants to inspect the other mate- 
rial that may have been collected by the 
inquiry officer, relevant to the charge 
against the accused-appellants. With this 
observation, we would dismiss these ap- 
peals (Nos. 208-209 of 1974) and send the 
case back to the trial court for further 
proceedings in accordance with law, 
Since the case is already old, the pro- 
eeedings shall be conducted as far as 
possible, from day-to-day on top-priority 
basis, and disposed of preferably within 
three months of the date on which the 
records are received in the trial court, 


75. Since the legal questions raised 
before us in Special Leave Petition (Crl.) 
No. 630 of 1977 are the same as in Cri- 
minal Appeals Nos. 208-209 of 1974, and 
the learned counsel for the petitioners 
therein has adopted the arguments of 
Shri R. K. Garg, appearing for. the ap- 
pellant in Criminal Appeals Nos, 208- 
209 of 1974, that Special Leave’ Petition, 
after granting special leave to appeal, 
will also stand disposed of by this judg- 
ment, 

Appeals dismissed, 





AIR 1981 SUPREME COURT 395 
== 1980 Tax, L, R. 1468 
(From: 1972 Tax, L, R, 422 (AID) 
P. N, BHAGWATI, A. P., SEN AND 
E, S VENKATARAMIAH, JJ. 


_ Civil Appeal No, 298 of 1973, D/- 26-8- 
1980, 


M/s. L, B. Sugar Factory & Oil Mills 
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(xv) — Revenue expenditure or Capital 
expenditure — What constitutes, 1972 
Tax LR 422 (All), Partially reversed. 


An expenditure incurred by an assessee 
can qualify for deduction under Sec- 
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tion 10 (2) (xv) only if it is incurred whol- 
ly and exclusively for the purpose of his 
business, but even ifit fulfils this require- 
ment, it is not enough; it must further be 
of revenue as distinct from capital nature. 
If the advantage consists merely in facili- 
tating the assessee’s business operations or 
enabling management and conduct of the 
assessee’s business to be carried on more 
efficiently or more profitably while leav- 
ing the fixed capital untouched, the ex- 
penditure would be on revenue account 
even though the advantage may endure 
for an indefinite future. (Paras 2, 3) 


The assessee was a private limited com- 
pany carrying on business of manufacture 
and sale of crystal sugar in a factory 
situated in Pilibhit in the State of Uttar 
Pradesh. In the year 1952-53, a dam was 
constructed by the State of Uttar Pradesh 
at a place called Deoni and road Deoni 
Dam-Majhala was constructed connecting 
the Deoni Dam with Majhala. The Collec- 
tor requested the assessee to make some 
contribution towards the construction of 
Deoni Dam and the Deoni Dam-Majhaia 
Road and pursuant to this request of the 
Collector, the assessee contributed a sum 
of Rs, 22,332/- during the accounting year 
ending 30th September, 1955. The as- 
sessee also contributed a sum of Rup- 
ees 50,000/- to the State of Uttar Pradesh 
during the same accounting year towards 
meeting the cost of construction of roads 
in the area around its factory under a 
Sugarcane Development Scheme promo- 


ted by the Uttar Pradesh Govern- 
ment as part of Second Five 
Year Plan. It was provided under the 


Sugarcane Development Scheme that one 
third of the cost of construction of roads 
would be met by the Central Government, 
one third by the State Government and 
the remaining one third by Sugar fac- 
tories and sugarcane growers and it was 
under this scheme that the sum of Rup- 
ees 50,000/- was contributed by the as- 
sessee, 


Held that the amount of Rs. 22,332/- 
was contributed by the assessee long 
after the Deoni Dam and the Deoni 
Dam-Majhala Road were constructed and 
the contribution of this amount had noth- 
ing to do with the business of the as- 
sessee; nor was the construction of the 
Deoni Dam or the Deoni Dam-Maijhala 
Road in any way advantageous to the as- 
sessee’s business. The amount of Rup- 
ees 22,332/- was apparently contributed 
by the assessee without any legal obliga- 
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tion to do so, purely as an act of good 
citizenship, and it could not be said to 
have been laid out wholly and exclusive- 
ly for the purpose of the business of the 
assessee. The expenditure of the amount 
of Rs. 22,332/- was therefore, not deducti- 
ble expenditure under Section 10 (2) (xv), 
But the position was different regarding 
second item of expenditure of Rs. 50,000/-. 
The amount of Rs. 50.000/- was contribut- 
ed by the assessee under the Sugar-cane 
Development Scheme towards meeting 
the cost of construction of roads in the 
area around the factory. The construction 
of roads in the area around the factory 
was considerably advantageous to the 
business of the assessee, because it facili- 
tated the running of its motor vehicles 
for transportation of sugarcane so neces- 
sary for its manufacturing activity. The 
construction of the roads was therefore 
clearly and indubitably connected with 
the business activity of the assessee and 
the amount of Rs. 50,000/- contributed by 
the assessee towards meeting the cost of 
construction of the roads under the 
Sugar-cane Development Scheme was laid 
out wholly and exclusively for the pur- 
pose of the business of assessee. By spend- 
ing the amount of Rs. 50,000/-, the as- 
sessee did not acquire any asset of an en- 
during nature. The roads which were con- 
structed around the factory with the help 
of the amount of Rs. 50,000/- contributed 
by the assessee belonged to the Govern~ 
ment of Uttar Pradesh and not to the as- 
sessee. Moreover, it was only a part of 
the cost of construction of these roads 
that was contributed by the assessee, 
since under the Sugar-cane Develop- 
ment Scheme, one third of the cost of 
construction was to be borne by the Cen- 
tral Government, one third by the State 
Government and only the remaining one 
third was to be divided between the 
sugar-cane factories and sugar-cane gro- 
wers. The advantage secured for the busi- 
ness of assessee was of a long duration 
inasmuch as it would last so long as the 
roads continued to be in motorable con- 
dition, but it was not an advantage in the 
capital field, because no tangible or 
intangible asset was acquired by the as~ 
sessee nor was there any addition to or 
expansion of the profit making apparatus 


of the assessee. The expenditure of tha 
sum of Rs, 50,000/-, was in the nature of 
revenue expenditure laid out wholly and 
exclusively for the purpose of the as- 
sessee’s business and was therefore, al- 
lowable as a deduction under S, 10 (2) 
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Mr. J. P. Goyal, Sr. Advocate (M/s, 
S. K. Jain Advocate with him), for Appel- 
lant; Mr. D. V. Patel, Sr. Advocate (M/s, 
J. Ramamurthy & Miss A. Subhashini 
Advocates with him), for Respondent. 


BHAGWATI, J.:— The dispute in this 
appeal by certificate relates to two items 
of expenditure incurred by the assessee 
during the assessment year 1956-57 for 
which the relevant accounting year was 
the year ending on 30th September, 1555. 
The assessee is a private limited company 
carrying on business of manufacture and 
sale of erystal sugar in a factory situated 
in Pilibhit in the State of Uttar Pradesh, 
In the year 1952-53, a dam was construct- 
ed by the State of Uttar Pradesh at a 
place called Deoni and a road Deoni Dam- 
Majhala was constructed connecting the 
Deoni Dam with Majhala. It seems that 
the Collector requested the assessee to 
make some contribution towards the con- 
struction of the Deoni Dam and the 
Deoni Dam — Majhala Road and pursuant 
to this request of the Collector, the as- 
sessee contributed a sum of Rs. 22,332/- 
during the accounting year ending 30th 
September, 1955. The assessee also con- 
tributed a sum of Rs. 50,000/- to the State 
of Uttar Pradesh during the same ac- 
counting year towards meeting the cost of 
construction of roads in the area around 
its factory under a Sugar-cane Develop- 
ment Scheme promoted by the Uttar Pra- 
desh Government as part of the Second 
Five Year Plan, It was provided under 
the Sugar-cane Development Scheme that 
one third of the cost of construction of 
roads would be met by the Central Gov- 
ernment, one third by the State Govern- 
ment and the remaining one third by 
Sugar factories and sugar-cane growers 
and it was under this scheme that the 
sum of Rs. 50,000/- was contributed by 
the assessee. In the course of its assess- 
ment to Income-tax for the assessment 
year 1956-57, the assessee claimed to 


deduct these two amounts of Rs. 22,332/- 
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and Rs. 50,000/- as deductible expenditure 
under Section 10 (2) (xv) of the Indian 
Income-tax Act, 1922. The Income-tax 
Officer disallowed the claim for deduction 
on the ground that the expenditure incur- 
red was of capital nature and was not 
allowable as a deduction under Sec- 
tion 10 (2) (xv). The assessee preferred an 
appeal to the Appellate Assistant Com- 
missioner but the appeal failed and this 
led to the filing of a further appeal be- 
fore the Tribunal. The appeal was heard 
by a Bench of two members of the Tribu- 
nal and there was a difference of opinion 
between them, The Judicial Member took 
the view that the expenditure of both the 
amounts of Rs. 22,332/- and Rs. 50,000/- 
was in the nature of revenue expenditure 
and was therefore allowable as a deduc- 
tion while the Accountant Member held 
that this expenditure was on capital ac- 
count and could not be allowed .as_ re- 
venue expenditure. Since there was a 
difference of opinion between the two 
members, the question which formed the 
subject matter of difference was referred 
for consideration to a third member. 
The third member did not go into the 
question whether the expenditure incurr- 
ed by the assessee was in the nature of 
capital or revenue expenditure but took a 
totally different line and held that the 
contributions were made by the assessee 
as a good citizen just as any other per- 
son would and it could not be said that 
the expenditure was laid out wholly and 
exclusively for the purpose of the busi- 
ness of the assessee. The third member 
in this view agreed with the conclusion 
reached by the Accountant Member and 
held that both the amounts of Rs. 22,332/- 
and Rs. 50,000/- were not allowable as 
deductible expenditure under Section 10 
(2) (xv), The appeal of the assessee was 
accordingly rejected by the Tribunal so 
far as this point was concerned. The as- 
sessee thereupon sought a reference to 
the High Court and on the application of 
the assessee, the following question of 
law was referred for the opinion of the 
High Court: 


“Whether on the facts and circum- 
stances of the case the sums of 
Rs. 22,332/- and Rs. 50,000/- were admis- 
sible deduction in computing the taxable 
profits and gains of the company’s busi- ` 
ness.” 


The High Court observed that -“On the 
finding recorded by the third member of 
the Tribunal and on the view expressed 
by the Accountant Member”, the expen- 
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diture could not be said to have been in- 
curred by the assessee in the ordinary 
course of its business and it could not 
be “classified as revenue expenditure on 
the ground of commercial expediency”, 
The view taken by the High Court was 
that since “the expenditure was not re- 
lated to the business activity of the as- 
sessee as such, the Tribunal was justified 
in concluding that it was not wholly and 
exclusively laid out for the business and 
that the deduction claimed by the asses- 
see therefore did not come within the 
ambit of Section 10 (2) (xv). The High 
Court accordingly answered the question 
referred to it in favour of the revenue 
and against the assessee. The assessee 
thereupon preferred the present appeal in 
this Court after obtaining the necessary 
certificate from the High Court, 


2. Now an expenditure incurred by an 
assessee can qualify for deduction under 
Section 10 (2) (xv) only if it is incurred 
wholly and exclusively for the purpose of 
his business, but even if it fulfils this re- 
quirement, it is not enough; it must fur- 
ther be of revenue as distinct from capi- 
tal nature. Two questions therefore arise 
for consideration in the present appeal: 
one is whether the sums of Rs. 22,332/- 
and Rs. 50,000/- contributed by the as- 
sessee represented expenditure incurred 
wholly and exclusively for the purpose of 
the business of the assessee and the other 
_ ds whether this expenditure was in the 
nature of capital or revenue expenditure. 
So far the first item of expenditure of 
Rs. 22,332/- is concerned, the case does 
not present any difficulty at all, because 
it was common ground between the nar- 
ties that this amount was contributed by 
the assessee long after the Deoni Dam 
and the Deoni Dam-Majhala Road were 
constructed and there is absolutely noth- 
ing to show that the contribution of this 
amount had anything to do with the busi- 
hess of the assessee or that the construc- 
tion of the Deoni Dam or the Deoni Dam- 
Majhala Road was in any way advanta- 
geous to the assessee’s business. The 
amount of Rs. 22,332/- was apparently 
contributed by the assessee without any 
legal obligation to do so, purely as an act 
of good citizenship, and it could not be 
said to have been laid out wholly and ex- 
clusively for the purpose of the business 
of the assessee. The expenditure of the 
amount of Rs. 22,332/- was therefore 
rightly disallowed as deductible expen- 


diture under Section 10 (2) (xv) 
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3. But the position is different when 
we come to the second item of 
expenditure of Rs. 50,000/-, There the as- 
sessee is clearly on firmer ground. The 
amount of Rs. 50,000/- was contributed 
by the assessee under the Sugar-cane 
Development Scheme towards meeting 
the cost of construction of roads in the 
area around the factory. Now there can 
be no doubt that the construction of roads 
in the area around the factory was con- 
siderably advantageous to the business of 
the assessee, because it facilitated the 
running of its motor vehicles for trans- 
portation of sugarcane so necessary for 
its manufacturing activity. It is not as if 
the amount of Rs. 50,000/- was contribut- 
ed by the assessee generally for the pur- 
pose of construction of roads in the State 
of Uttar Pradesh, but it was for the con- 
struction of roads in the area around the 
factory that the contribution was made 
and it cannot be disputed that if the roads 
are constructed around the factory area, 
they would facilitate the transport of 
sugar-cane to the factory and the flow of 
manufactured sugar out of the factory. 
The construction of the roads was there- 
fore clearly and indubitably connected 
with the business activity of the assessee 
and it is difficult to resist the conclusion 
that the amount of Rs. 50,000/- contribut- 
ed by the assessee towards meeting the 
cost of construction of the roads under 
the Sugar-cane Development Scheme was 
laid out wholly and exclusively for the 
purpose of the business of the assessee. 
This canclusion was indeed not seriously 
disputed on behalf of the Revenue but 
the principal contention urged on its be- 
half was that the expenditure of the 
amount of Rs. 50,000/- iricurred by the as- 
sessee was in the nature of capital ex- 
penditure, since it was incurred for the 
purpose of bringing into existence an ad- 
vantage for the enduring benefit of the 
assessee’s business. The argument of the 
Revenue was that the newly constructed 
roads though not belonging to the as- 
sessee brought to the assessee an endur- 
ing advantage for the benefit of its busi- 
ness and the expenditure incurred by if 
was therefore in the nature of capital ex- 
penditure. The Revenue relied on the 
celebrated test laid down by Lord Cave, 
L. C. in British Insulated and Helsby 
Cables Lid. v, Atherton (1926) 10 Tax Cas 
155 at p. 189 where the learned Law Lord 
stated; "When an expenditure is made, 
not only once and for ull, but with a view 
to bringing into existence an asset or an 
advantage for the enduring benefit of a 
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trade, there is very good reason (in the 
absence of special circumstances leading 
to an opposite conclusion) for treating 
such an expenditure as properly attribut- 
able not to revenue but to capital.” This 
test enunciated by Lord Cave L. C. is un- 
doubtedly a well known test for dis- 
tinguishing between capital and revenue 
expenditure, but it must be remembered 
that this test is not of universal applica- 
tion and, as the parenthetical clause 
shows, it must yield where there are spe- 
cial circumstances leading to a contrary 
conclusion. The non-universality of this 
test was emphasised by Lord Radcliffe in 
Commissioner of Taxes v. Nchanga Con- 
solidated Copper Mines Ltd., (1965) 58 
ITR 241 (PC) where the learned Law 
Lord said in his highly felicitous language 
that it would be misleading to suppose 
that in all cases securing a benefit for the 
business would be prima facie capital 
expenditure “so long as the benefit is not 
so transitory as to have no endurance at 
all”. It was also pointed out by this Court 
in Empire Jute Co. Ltd, v. C. I. T. (C. A. 
No. 1191 of 1974 decided on 9th May, 
1980 (reported ‘in AIR 1980 SC 1946) that 

“there may be cases where expenditure, 
even if incurred for obtaining advantage 
of enduring benefit, may, nonetheless, be 
on revenue account and the test of en- 
during benefit may break down. It is not 
every advantage of enduring nature 
acquired by an assessee that brings 
the case within the principle laid down 
in this test. What is material to consider 
is the nature of the advantage in a com- 
mercial sense and it is only where the ad- 
vantage is in the capital field that the ex- 
penditure would be disallowable on an 
application of this test.” 


If the advantage consists merely in 
|facilitating the assessee’s business opera- 
‘tions or enabling management and con- 
\duct of the assessee’s business to be carri- 
led on more efficiently or more profitably 
| while leaving the fixed capital untouched. 
jthe expenditure would be on revenue ac- 
count, even though the advantage may 
endure for an indefinite future, 


4. Now it is clear on the facts of the 
present case that by spending the amount 
of Rs. 50,000/-, the assessee did not ac- 
quire any asset of an enduring nature. 
The roads which were constructed around 
the factory with the help of the amount 
of Rs. 50,000/- contributed by the as- 
sessee belonged to the Government of 
Uttar Pradesh and not to the assessee. 
Moreover, it was only a part of the cosk 
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of construction of these roads that was 
contributed by the assessee, since under 
the Sugar-cane Development Scheme one 
third of the cost of construction was to be 
borne by the Central Government, one 
third by the State Government and only 
the remaining one third was to be divided 
between the sugar-cane factories and 
sugar-cane growers, These roads were 
undoubtedly advantageous to the business 
of the assessee as they facilitated the 
transport of sugar-cane to the factory and 
the outflow of manufactured sugar 
from the factory to the market centres. 
There can be no doubt that the construc-. 
tion of these roads facilitated 
the business operations of the assessee and 
enabled the management and conduct of 
the assessee’s business to be carried on 
more efficiently and profitably. It is no 
doubt true that the advantage secured for 
the business of the assessee was of a long 
duration inasmuch as it would last se 
long as the roads continued to be in 
motorable condition, but it was not an 
advantage in the capital field, because no 
tangible or intangible asset was acquired 
by the assessee nor was there any ad- 
dition to or expansion of the profit mak- 
ing apparatus of the assessee, The 
amount of Rs. 50,000 was contributed by 
the assessee for the purpose of facilitat- 
ing the conduct of the business of the as- 
sessee and making it more efficient and 
profitable and it was clearly an expendi- 
ture on revenue account, 


5. It was pointed out by Lord Rad- 
cliffe in Commissioner of Taxes v. 
Nchanga Consolidated Copper Mines Ltd., 
( (1965) 58 ITR 241 (PC) ) (supra) that “in 
considering allocation of expenditure be- 
tween the capital and income accounts, it 
is almost unavoidable to argue from an- 
alogy”. There are always cases falling 
indisputably on one or the other side of 
the line and it is a familiar argument in 
tax courts that the case under review 
bears close analogy to a case falling on 
the right side of the line and must, there- 
fore, be decided in the same manner, If we 
apply this method, the case closest to the 
present one is that in Lakshmiji Sugar 
Mills Co. P. Ltd. v, C. I. T., 82 ITR 376: 
(AIR 1972 SC 159). The facts of this 
case were very similar to the facts of the 
present case. The assessee in this case 
was also a limited company carrying on 
business of manufacture and sale of 
sugar in the State of Uttar Pradesh and 
it paid to the Cane Development Council 
certain amounts by way of contribution 
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for the construction and development of 
roads between sugarcane producing cen- 
tres and the sugar factory of the assessee 
and the question arose whether this ex- 
penditure was allowable as revenue ex- 
penditure under Section 10 (2) (xv). No 
doubt, in this case, there was a statutory 
obligation under which the amount in 
question was contributed by the assessee, 
_but this Court did not rest its decision 
on the circumstance that the expendi- 
ture was incurred under statutory obliga- 
tion. This Court analysed the object and 
purpose of the expenditure and its true 
nature and held that it was of a revenue 
and not capital nature. This Court ob- 
served: “In the present case, apart from 
the element of compulsion, the roads 
which were constructed and developed 
`- were not the property of the assessee nor 
is it the case of the revenue that the en- 
tire cost of development of those roads 
was defrayed by the assessee. It only 
made certain contribution for road devel- 
opment between the various cane pro- 
ducing centres and the mills. The ap- 
parent object and purpose was to faci- 
litate the running of its motor vehicles 
or other means employed for transporta- 
tion of sugarcane to the factory. From 
the business point of view and on a fair 
appreciation of the whole situation the 
assessee considered that the development 
of the roads in question could greatly 
facilitate the transportation of sugarcane. 
This was essential for the benefit of its 
business which was of manufacturing 
sugar in which the main raw material 
admittedly consisted of sugarcane. These 
facts would bring it within the second 
part of the principle mentioned before, 
namely, that the expenditure was incur- 
red for running the business or working 
it with a view to produce the profits 
without the assessee getting any advan- 
tage of an enduring benefit to itself. 
(Emphasis supplied) These observations 
are directly applicable in the present case 
and we must hold on the analogy of this 
decision that the amount of Rs. 50,000 
was contributed by the assessee “for 
running the business or working it with 
a view to produce the profits without the 
assessee getting any advantage of an en- 
during benefit to itself’. This decision 
fully supports the view that the expen- 
diture of the amount of Rs. 50,000 in- 
curred by the assesseeé was on revenue 
account. 


6. We must also refer to the decision 
of this Court in Travancore-Cochin Che- 
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micals Ltd. v. C. I. T., (AIR 1977 SC 991) 
on which strong reliance was placed on 
behalf of the Revenue. The facts of this 
case are undoubtedly to some extent 
comparable with the facts of the present 
case. But ultimately in cases of this 
kind, where the question is whether a 
particular expenditure incurred by an 
assessee is on capital account or revenue 
account, the decision must ultimately de- 
pend on the facts of each case. No two 
cases are alike and quite often emphasis 
on one aspect or the other may tilt the 
balance in favour of capital expenditure 
or revenue expenditure. This Court in 
fact in the course of its judgment in 
Travancore-Cochin Chemicals Ltd.’s case 
(AIR 1977 SC 991) (supra) distinguished 
the decision in Lakshmiji Sugar Mills 
case (AIR 1972 SC 159) (supra) on the 
ground that “on the facts of that case, 
this court was satisfied that the develop- 
ment of the roads was meant for facilitat- 
ing the carrying on of the assessee’s 
business. Lakshmiji Sugar Mills’ case is 
quite different on facts from the one be- 
fore us and must be confined to 
the peculiar facts of' that case”. 
We would make the same observa- 
tion in regard to the decision in Tra- 
vancore Cochin Chemicals’ case (supra) 
and say that that decision must be con- 
fined to the peculiar facts of that case, 
because Lakshmiji Sugar Mills’ case 
(supra) admittedly bears a closer analogy 
to the present case than the Travancore- 
Cochin’ Chemicals’ case and if at all we 
apply the method of arguing by analogy, 
the decision in Lakshmiji Sugar Mills 
case (supra) must be regarded as afford- 
ing us greater guidance in the decision in 
the present case than the decision in 
Travancore-Cochin Chemicals’ case 
(supra). Moreover, we find that the 
parenthetical clause in the test formulat- 
ed by Lord Cave L. C. in Atherton’s case 
( (1926) 10 Tax Cas 155) (supra) was not 
brought to the attention of this Court in 
Travancore-Cochin Chemical’s case with 
the result that this Court was persuad- 
ed to apply that test as if it were an 
absolute and universal test regard- 
less of the question applicable in 
all cases irrespective whether the ad- 
vantage secured for the business was in 
the capital field or not, We would there- 
fore prefer to follow the decision in 
Lakshmiji Sugar Mills’ case (supra) and 
hold on the analogy of that decision that 
the amount of Rs, 50,000- contributed by. 
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the assessee represented expenditure on 
the revenue account. 


7. We accordingly dismiss the appeal 
in so far as the expenditure of the sum 
of Rs. 22,332 is concerned. But, so far as 
the expenditure of the sum of Rs, 50,000 
is concerned we hold that it was in the 
nature of revenue expenditure laid out 
wholly and exclusively for the purpose 
of the assessee’s business and was, there- 
fore, allowable as a deduction under 
Section 10 (2) (xv) of the Act and allow 
the appeal to this limited extent. Since 
the assessee has partly won and partly 
lost, we think that the fair order of costs 
would be that each party should bear and 
pay its own costs throughout. 


Appeal partly allowed. 
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(From: 1971 Tax LR 628 (All)) 
P. N. BHAGWATI AND E. S. 
VENKATARAMIAG, JJ. 


Civil Appeals Nos. 1163-1167 of 1973, 
D/- 9-9-1980. 


Commissioner of Wealth-tax, Lucknow, 
Appellant v. P. K. Banerjee (dead) by 
L. Rs., Respondent. 

Wealth-tax Act (27 of 1957), S. 2 (e) 
(1) (iv) — Annuity — What is — Test to 
determine — Trust fund consisting of 
Government securities — Right of asses- 
see to receive net income of trust fund 
during lifetime — Not annuity exempt 
under Cl. (iv). 1971 Tax LR 628 (All), 
Reversed; (1970) 77 TIR 180 (Andh Pra), 
Overruled. 

Where after the death of the settlor 
the assessee was receiving the net income 
from the trust fund consisted of Govern- 
ment securities in accordance with the 
terms of trust deed as the sole beneficiary 
and what was payable to the assessee 
was not a periodical payment of a de- 
finite pre-determined sum of money but 
only the net income of the trust funds 
the benefit conferred on the  assessee 
could not be said to be an annuity exempt 
under S. 2 (e) (iv) of the Act. (Para 8) 

In order to constitute an annuity, the 
payment to be made periodically should 
be a fixed or pre-determined one, and 
it should not be liable to any variation 
depending upon or on any ground relating 
to the general income of the fund or 
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estate which is charged for such payment. 
(Para 28) 
What one has to see is the intention of 
the settlor, whether he wanted that the 
assessee should get a pre-determined sum 
every year or whether the assessee should 
et the whole net income of the trust 
nd. Since in the present case the in- 
tention of the settlor was indisputably 
the latter one, the right of the assessee 
could not be treated as an annuity. An 
additional factor which required to be 
taken note of was that under the trust 
deed the trustees had been given the 
power to reinvest the proceeds of the 
Government securities which led to the 
possibility of variation of the income and 
consequently of the amount to be received 
by the assessee, The fact that no such 
reinvestment had taken place during the 
relevant years was immaterial. 
(Para 28) 


The High Court, held, was in error for 
holding that notwithstanding the existence 
of the possibility of variation in the pay- 
ment to be made to the assessee depend- 
ing upon the income of the fresh secu- 
rities to be acquired by the trustee on 
the redemption of any of the securities 
transferred at the time of the execution 
of the trust deed, the payment would 
amount to an annuity. 1971 Tax LR 628 
(All), Reversed; (1970) 77 ITR 180 (Andh 
Pra), Overruled; 1972 Tax LR 809 (SC), 
Rel. on. (Para 22) 
Cases Referred: Chronological Paras 
1972 Tax LR 309 : 82 ITR 699 (SC) 17, 23 
AIR 1971 SC 915:77 ITR 505: 1971 Tax 

LR 407 16 
AIR 1971 SC 1691:76 ITR 471: 1971 


Tax LR 952 10, 14, 16 
(1970) 77 ITR 180 (Andh Pra) 9, 18 
1968) 69 ITR 586 (Cal) 16 
1968) 70 ITR 203 (Guj) 10, 16 
1966) 59 ITR 230 (Cal) 15, 16 


(1950) 1 Ch 467:(1950) 1 AN ER 664, 
Public Trustee v. Inland Revenue 
Commr. 9, 19, 22 

1986 AC 569: 154 LT 441:(1936) 1 All 
ER 448, Christie v. Lord Advocate 21 

1985 AC 280:153 LT 17:104 LJ KB 
896, De Trafford v. Attorney-General 


19 

(1929) 1 Ch 827:140 LT 3800, In re 
Northcliffe 21 
(1927) 2 Ch 275: 187 LT 785, In re Cassel 
9 J? 


, 22 

(1859) 4 Drew 343: 62 ER 133:7 WR 195 
Bignold v. Giles Il 
Mr. S. T. Desai, Sr. Advocate (Miss A. 
Subhashini, Advocate with him), for Ap- 
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pellant; Mr. S. N. Kacker, Sr. Advocate 
(M/s. V. K. Pandita and E. C. Agarwal, 
Advocates with him). for Respondent. 

VENKATARAMIAH, j.:— These ap- 
peals by special leave under Article 136 
of the Constitution are directed against 
the judgment dated March 15, 1971 of 
the Allahabad High Court in Wealth Tax 
Reference No. 282 of 1964.* 

2. The facts of the case may be briefly 
stated thus: The Income-tax Appellate Tri- 
bunal, Allahabad Bench, Allahabad refer- 
red under S. 27 (1) of the Wealth Tax 
Act, 1957 (hereinafter referred to as ‘the 
Act’) to the High Court of Allahabad for 
its opinion the following question of law 
arising out of the assessment orders made 
under the Act in respect of the assess- 
ment years 1957-58 to 1961-62: 

“Whether the interest of the assessee 
in the trust fund amounted to an annuity 
exempt under Section 2 (e) (iv) of the 
Wealth Tax Act?” 


3. The assessee concerned in this case 
is Shri P. K. Banerji. Under a deed of 
trust dated October 26, 1937 executed by 
his father, Shri Pyarey Lal Banerji (here- 
inafter referred to as ‘the settlor), the 
assessee became entitled to receive the 
income arising out of the trust fund dur- 
ing his (assessee’s) lifetime after the 
death of the settlor subject to the liability 
to pay out of such income certain speci- 
fied sums periodically as mentioned in 
the deed to two other persons. After the 
death of the assessee, the income of the 
trust fund was directed to be paid in 
equal shares to the two other persons 
referred to above and if either of them 
should die before the death of the asses- 
see then the whole of such income had to 
be paid to the survivor of them during 
his or her life. There were certain other 
directions in the trust deed with regard 

‘to the disposal of the income arising out 
of the trust fund with which we are not 
concerned in this case. The trust fund 
consisted of certain India Government 
loan bonds or securities issued from time 
to time under which certain specified 
interest was payable. The total face value 
of such bonds amounted to Rs. 10 lacs. 
The Imperial Bank of India, Calcutta 
(hereinafter referred to as ‘the trustee’) 
was appointed as the trustee under the 
trust deed and the Government loan 
bonds or securities referred to above 
were transferred and endorsed in favour 
of the trustee with a direction to dis- 
charge the obligations referred to in the 


* Reported in 1971 Tax LR 628. 
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trust deed. Under clause (1) of the trust 
deed, the settlor directed the trustee to 
retain with it the said Government loan 
bonds or securities and upon redemption 
of any of them to invest the proceeds 
thereof in the purchase of three and a 
half per cent Government promissory 
notes (old issue) or if this was not practic- 
able in any other security of the Govern- 
ment of India or if this too was not prac- 
ticable then in any other securities au- 
thorised for the investment of trust funds 
by the Indian Trusts Act, 1882 or any 
statutory modification thereof and to 
hold and stand possessed of the Govern- 
ment loan bonds or securities referred to 
above or any other investments represent- 
ing the same as the trust fund to be used 
in accordance with the directions con- 
tained in the deed. The following are the 
relevant recitals of the trust deed dated 
October 26, 1987 containing directions re- 
garding the manner in which the income 
arising from the trust fund should be ap- 
propriated or spent :— 


“(a) The Bank shall pay the net in- 
come of the Trust Fund to the settlor 
during his life and may instead of paying 
the same to him direct, credit the same 
to the current account of the settlor with 
the Bank, so long as there shall be any 
such current account. 


(b) From and after the death of the 
settlor, the Bank shall pay the net income 
of the trust fund to the settlor’s son 
Pranab Kumar Banerji during his life, if 
he should survive the settlor subject to 
the payment thereout every six months 
on the thirtieth day of April and thirty- 
first day of October in every year of a 
sum of Rupees Nine hundred to the set- 
tlor’s son Sunabkumar Banerji and a sum 
of Rupees six hundred to the settlor’s 
daughter-in-law Purnima Banerji during 
his or her life, if he or she shall survive 
the settlor. 

(c) If the said Pranab Kumar Banerji 
shall predecease the settlor or if he 
should die after having survived the set- 
tlor, then in the former case on and from 
the death of the settlor and in the latter 
case on and from the death of the said 
Pranab Kumar Banerji, the income of the 
trust fund shall be paid in equal shares 
to the said Sunab Kumar Banerji and 
Purnima Banerji (if he or she should be 
then alive) or the whole of such income 
to the survivor of them during his or her 


life. 

(d) If the said Pranab Kumar Banerji, 
Sunab Kumar Banerji and Purnima 
Banerji shall predecease the settlor or if 
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they or any one or more of them shall 
die after having survived the settlor, then 
in the former case on and from the death 
of the settlor and in the latter case on 
and from the death of the survivor of the 
said Pranab Kumar Banerji, Sunab Kumar 
Banerji and Purnima Banerji, the Bank 
shall stand possessed of the trust fund 
and the income thereof UPON SUCH 
TRUSTS as the said Pranab Kumar 
Banerji by any deed or deeds with or 
without power of revocation may appoint 
or by will or codicil shall at any time or 
times appoint AND IN DEFAULT of 
and so far as any such appointment shall 
not extend IN TRUST for the settlor’s 
nephew Manoj Kumar Banerji and the 
settlor’s niece Jhuni Banerji (now minors), 
if they are both alive, or such one of the 
two as may be alive and in default of 
both for the person or persons who under 
the law relating to intestate succession 
would on the death of the settlor have 
been entitled thereto, if the settlor had 
died possessed thereof and intestate.” 


4, In exercise of the power that he 
had reserved to himself under the trust 
deed dated October 26, 1937 to modify 
the terms thereof, the settlor executed 
another trust deed dated April 28, 1950 
by which clauses (b) and (c) of the trust 
deed dated October 26, 1937 extracted 
above were substituted by the following 
clauses : 

(b) From and after the death of the 
settlor the Bank shall pay the net income 
of the trust funds to the settlor’s son 
Pranab Kumar Banerji during his life- 
time. if he should survive the settlor. 

(c) If the said Pranab Kumar Banerji 
shall predecease the testator or if he 
should die after having survived the set- 
tlor then in the former case on and from 
the death of the settlor and in the latter 
case on and from the death of the said 
Pranab Kumar Banerji, the income of the 
trust funds should be paid in equal shares 
to my son Sunab Kumar Banerji and my 
daughter-in-law Shakuntala Banerji (if he 
or she should be then alive) or the whole 
of such income to the survivor of them 
during his or her life.” 

5. The name Purnima Banerji’ occur- 
ring in clause (d) of the trust deed dated 
October 26, 1937 was substituted by the 
name ‘Shakuntala Banerji’ by the trust 
deed dated April 28, 1950. The cree 
position was that the trustee was oblig 
to pay the net income of the trust fund 
to the settlor during his lifetime and 
after his death the trustee had to pay the 
net income of the trust fund to the asses- 
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see during his lifetime if he should sur- 
vive the settlor. If the assessee should 
pre-decease the settlor then on and from 
the death of the settlor and if the asses- 
see should die after the settlor on and 
from the death of the assessee, the in- 
come of the trust fund had to be paid in 
one shares to Sunab Kumar Banerji, the 
other son of the settlor and Shakuntala 
Banerji, the daughter-in-law of the settlor 
(if he or she should be then alive) and 
the whole of such income had to be paid 
to the survivor of them during his or her 
life. We are concerned in this case 
prinripoly with the character of the bene- 
t conferred on the assessee by clause (b) 
of the trust deed as substituted by the 
trust deed dated April 28, 1950. The set- 
tlor died sometime in 1952 and since then 
the assessee was receiving the net income 
from the trust fund in accordance with 
the said clause as the sole beneficiary. 


6. During the assessment proceedings 
under the Act relating to the assessment 
on in question, the assessee contended 

efore the Wealth Tax Officer, Allahabad 
that since the corpus of the trust fund 
was vested in the trustee and not in him, 
the value of the trust fund should not be 
included in his total wealth and that in 
any event as he had only the right to re- 
ceive an annuity under the trust deed, 
the trust fund should not be taken into 
account by reason. of Section 2 (e) (iv) of 
the Act. The Wealth Tax Officer rejected 
the contentions of the assessee and in- 
cluded the full market value of the trust 
fund in the total wealth of the assessee 
in all the five assessment orders passed 
by him. The appeals fled by the assessee 
before the Appellate Assistant Commis- 
sioner of Wealth Tax, Allahabad were 
dismissed. On further appeal, the Income- 
tax pee late Tribunal, Allahabad Bench, 
Allahabad confirmed the orders passed 
by the Wealth Tax Officer and the Ap- 
pellate Assistant Commissioner of Wealth 
Tax in so far as the question of non- 
applicability of Section 2 (e) (iv) of the 
Act was concerned but it held that the 
inclusion of the entire value of the corpus 
in the computation of net wealth was not 
correct as the assessee had merely a life 
interest in it. Accordingly it directed the 
Wealth Tax Officer to modify the assess- 
ments valuing the life interest of the 
assessee according to recognised princi- 
ples of valuation. Thereafter at the in- 
stance of the assessee, the common ques- 
tion of law set out above was referred to 
the High Court of Allahabad under Sec- 
tion 27 (1) of the Act. All the five refer- 
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ences relating to the five assessment years 
were heard together by the High Court 
in the year 1970. Since the High Court 
was of the view that it was necessary to 
direct the Income-tax Appellate Tribunal 
to submit a supplementary statement of 
the case on the following questions : 

“(1) Whether the right of the assessee 
to receive the amounts in terms of the 
deeds of trust, referred to above is an 
“annuity” within the meaning of Sec- 
tion 2 (e) (iv) of the Act? and 


(2) if so, whether the terms and con- 
ditions relating to such annuity preclude 
the commutation of any portion thereof 
into a lump sum grant?” 
it directed the Tribunal by its order 
dated February 27, 1970 to submit a sup- 
plementary statement of the case on the 
above questions. In accordance with the 
directions of the High Court, the Tribu- 
nal submitted a supplementary statement 
of the case in August, 1970 stating that 
the asset in question was not an annuity 
referred to in Section 2 (e) (iv) of the Act. 
The cases were thereafter heard by the 
High Court. By its judgment dated 
March 15, 1971, the High Court answer- 
ed the common question of law referred 
to it in the affirmative in favour of the 
assessee, holding that the interest of the 
assessee in the trust fund amounted to an 
annuity exempt under Section 2 (e) (iv) 
of the Act. Dissatisfied with the judgment 
of the High Court, the Department has 
come up in appeal to this Court. 

7. There is no dispute that in the case 
of assets chargeable to tax under the Act 
which are held by a trustee under.a duly 
executed instrument in writing whether 
testamentary or otherwise, wealth tax can 
be directly levied upon and is recover- 
able from the person on whose behalf 
the assets are held. Section 3 of the Act 
creates the said charge in respect of the 
net wealth on the corresponding valua- 
tion date of every individual, Hindu un- 
divided family and Company at the rate 
or rates specified in Schedule I to the 
Act. ‘Net wealth’ according to Sec. 2 (m) 
of the Act means the amount by which 
the aggregate value computed in accord- 
ance with the provisions of the Act of all 
the assets, wherever located, belonging 
to the assessee on the valuation date, in- 
cluding assets required to be included in 
his net wealth as on that date under the 
Act, is in excess of the aggregate value 
of all the debts owed by the assessee on 
the valuation date other than those debts 
referred to in sub-clauses (i) to (iii) there- 
of, In Section 2 (e) of the Act, the ex- 


W.-T. Commr., Lucknow v. P. K. Banerjee 


ALR 
pression “assets” is defined as including 
property of every description, movable 


or immovable but not including in rela- 
tion to the assessment year commencing 
on the Ist April, 1969 or any earlier as- 
sessment year those items which are 
mentioned in sub-clauses (i) to (v) of Sec- 
tion 2 (e) (1). Sub-clause (iv) of Sec- 
tion 2 (e) (l) of the Act which is relevant 
for the purpose of this case excludes 
from the definition of the word ‘assets’ a 
right to an annuity in any case where the 
terms and conditions relating thereto pre- 
clude the commutation of any portion 
thereof into a lump sum grant. In order 
to claim that an item of property should 
not be treated as an asset for purposes of 
the Act by virtue of sub-clause Gv) of 
Section 2 A (1), it has to be established (i) 
that it is an annuity and (ii) that commu- 
tation of any portion thereof into a lump 
sum grant is precluded by the terms and 
conditions relating thereto. 


8. The property in question is the 
right of the assessee to receive the net 
income of the trust funds during his life- 
time. The primary facts that emerge from 
the orders of the Tribunal are (1) that 
under the trust deed, the settlor intended 
that after the settlor’s death, the assessee 
should be the sole beneficiary of the net 
income from the trust fund during his 
(assessee’s) lifetime (2) that the assessee 
had been treating himself as the owner 
of the trust fund for purposes of income- 
tax payable by him and had been declar- 
ing the income of the trust as his own 
income and claiming in his own income- 
tax returns deduction for tax paid at 
source by the trust; (8) that in fact the as- 
sessee was the sole beneficiary of the net 
income derived from trust fund; (4) that 
he had under the trust deed the right of 
appointment of his successors under cer- 
tain circumstances and (5) that the trus- 
tees had the power to invest the proceeds 
of the Government loan bonds or securi- 
ties which constituted the trust fund upon 
their redemption as provided in the deed 
and that therefore the net income realis- 
able from the trust fund was subject to 
variation. One of the significant features 
of the trust deed dated October 26, 1937 
is that what was payable to the assessee 
was not a periodical payment of a definite 
predetermined sum of money but only 
the net income of the trust funds, al- 
though it was possible to predicate at any 
given point of time such income with 
some certainty having regard to the fact 
that the trust fund in the instant case 
consisted of Government loan bonds or 
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securities, the proceeds of which on re- 
demption were liable to be invested in 
other securities as indicated in the trust 
deed dated October 26, 1987. 


9. The principal reason given by the 
High Court to arrive at the conclusion 
that the property in question was an an- 
nuity is set out in its judgment thus: 


“In the case before us the property 
settled under the trust deed consists of 
Government securities, and it is apparent 
from the schedule appended to the deed 


that they bear interest at a fixed and de- 
termined rates. The settlor conferred 
upon the trustee the power to redeem 


the government securities and to invest 
the proceeds in the purchase of 3⁄2% 
Government promissory notes (old issue) 


or in any other securities of the Govern- 
ment of India, or if that was not 
practicable then in any other securities 


authorised for the investment of the trust 
fund by the Indian Trusts Act. There is 
nothing on the record before us to show 
that the original securities comprising 
the trust property were converted or re- 
placed by securities not bearing a fixed 
rate of interest and returning a fixed and 
definite income. Proceeding, therefore, 
on the basis that a definite and certain 
income is yielded by the securities, we 
have no hesitation in holding that what 
the assessee received was an amount 
which did not depend upon or was re- 
lated to the general income of the estate 
in the sense that it fluctuated with a 
fluctuating income. Having regard to the 
character and nature of the property set- 
tled under the trust, no question arises 
of a rise or fall in the amount of income 
produced by the trust property and, 
therefore, in a real sense what the asses- 
see is entitled to is a definite and certain 
sum. Also, having regard to the terms of 
the trust deed it is not possible to say 
that the interest of the assessee consti- 
tutes an interest in the capital of the 
trust fund. Therefore, upon the test laid 
down by Jankins L. J. in Duke of Norfolk: 
In re: Public Trustee v. Inland Revenue 
Commr. (1950) 1 Ch 467, it cannot be 
described as a life interest. We are forti- 
fied in the view we are taking by the 
decision, on somewhat comparable facts, 
of the Andhra Pradesh High Court in 
Commr. of Wealth-tax v. Nawab Fareed 
Nawaz Jung, (1970) 77 ITR 180. 


Jt is true that the assessee is entitled 
to the net income only and that because 
the trustee has the right to deduct from 
the gross income its remuneration, its 


W.-T. Commr., Lucknow v. P. K. Banerjee 


S.C. 405 


annual income fee and the expenses in 
managing the trust estate, the net income 
may vary from year to year. Yet even 
here the remuneration and the annual 
income fee can be charged by the trus- 
tee at a fixed rate only, and any variation 
in the net income may be attributed to 
the varying expenses from year to year in 
managing the trust estate. We have al- 
ready pointed out that freedom from 
variation is not an absolute test deter- 
mining the character of an annuity. We 
are of opinion. that where it varies mere- 
ly because of the charges and expenses 
payable on account of the administration 
of the trust it does not lose its character 
as an annuity. 


Upon the aforesaid consideration, it 
seems to us that the right of the assessee 
to the net income from the trust property 
under the trust deed can be described in 
law as a right to an annuity.” 


10. The High Court appears to have 
felt that the facts of the case were dis- 
tinguishable from the facts in Ahmed 
G. H. Arif v. Commr. of Wealth Tax, 
Calcutta, (1970) 76 ITR 471:(AIR 1971 
SC 1691) and the facts in Commr. of 
Wealth Tax, Gujarat IJ v. Mrs. Arundhati 
Balkrishna, (1968) 70 ITR 203 (Guj). We 
shall presently deal with these two cases. 


1l. The word ‘annuity’ is not defined 
in the Act. In one of the earliest legal 
compilations of the English law, the term 
‘annuity’ has been explained as an yearly 
payment of a certain sum of money grant- 
ed to another in fee or for life or for a 
term of years either payable under a per- 
sonal obligation of the grantor or charg- - 
ed upon his pure personality, although it 
may be made a charge upon his freehold 
or leasehold land in which latter case it 
is commonly called a rent-charge (See 
Co. Litt. 144b). In Halsbury’s Laws of 
England, Third Edition (Vol. 32, page 534 
para 899), the meaning of the said ex- 
pression is given as a certain sum of 
money payable yearly either as a per- 
sonal obligation of the grantor or out of 
property not consisting exclusively of 
land; it differs from a rent-charge in that 
a rent-charge issues out of land. In Big- 
nold v. Giles, ((1859) 4 Drew 948: 118 
Revised Reports 390), ‘annuity’ is describ- 
ed thus: 


“An annuity is a right to receive de 
anno in annum a certain sum; that may 
be given for life, or for a series of years; 
it may be given during any particular 
period, or in perpetuity; and there is also 
this singularity about annuities, that al- 
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though payable out of the personal as- 
seis, they are capable of being given for 
the purpose of devolution, as real estate; 
they may be given to a man and his 
heirs, and may go to the heir as real 
estate; so an annuity may be given to a 
man and the heirs of his body; that does 
not, it is true, constitute an estate tail, 
but that is by reason of the Statute De 
Donis, which contains only the word 
‘tenements’ and an annuity, though a 
hereditament, is not a tenement; and an 
annuity so given is a base fee.” 


12. It is further observed in the above 
decision thus: 


“But this appears to me at least clear, 
that if the gift of what is called an an- 
nuity is so made, that, on the face of 
the will itself, the testator shows his in- 
tention to give a certain portion of the 
dividends of a fund, that is a very differ- 
ent thing; and most of the cases proceed 
on that footing. The ground is, that the 
court construes the intention of the testa- 
tor to be, not merely to give an annuity, 
but to give an aliquot portion of the in- 
come arising from a certain capital fund”. 


18. The three illustrations given under 
Section 178 of the Indian Succession Act, 
1925 dealing with bequests of annuities 
also refer to the payment of certain de- 
finite sums periodically and they do not 
refer to periodical payments of income 
arising out of any trust fund. 


14. It is against this background that 
this Court proceeded to decide the case 
of Ahmed G. H. Ariff (AIR 1971 SC 
1691) (supra). In that case, the Court 
was called upon to determine whether 
the benefits conferred on the appellants 
under a deed creating a wakf-alal-aulad 
were annuities or not. The relevant part 
of the deed, which declared that the ulti- 
mate benefit in the case of complete in- 
testacy of the descendants of the settlor 
was reserved for poor Musalmans of 
Sunni community deserving help, read 
thus: 


“After payment of all necessary out- 
goings mah ae establishment charges, 
collections charges, revenue taxes, costs 
of repairs, law charges and other ex- 
penses for the upkeep and management 
of the said wakf property, the mutawalli 
or mutawallis shall apply the net income 
of the said wakf property as follows, viz.: 


(a) in payment to me during the term 
of my life of one-fifth of the said net in- 
come by monthly instalments; 


W.-T. Commr., Lucknow v. P. K. Banerjee 


A. I. R. 


(b) in payment to each of my sons dur- 
ing the respective terms of their lives 
one-sixth of the said net income by 
monthly instalments; 

(c) in payment to my wife, Aisha Bibi, 
during the term of her life one-tenth of 
the said net income by monthly instal- 
ments. 


The moneys payable as aforesaid to 
such of my sons as are minors shall until 
they attain the age of majority be respect- 
ively invested (after defraying the ex- 
penses of their maintenance and educa- 
tion) in proper securities or in landed 
property in Calcutta and such securities 
or property shall be made over to the 
Said sons on their respectively attaining 


> 


the age of majority.” 


15. This Court held that the right of 
the beneficiary to receive an aliquot 
share of the net income of the properties 
was an asset covered by the definition of 
Section 2 (e) of the Act and not a mere 
‘annuity’ and affirmed the decision of the 
Calcutta High Court in Ahmed G. H. 
Ariff v. Commr, of Wealth Tax, Calcutta, 
(1966) 59 ITR 280. 


16. In the case of Mrs, Arundhati 
Balkrishna (1968) 70 ITR 208 (Guj) 
(supra) to which one of us was a party, 
under two trusts created by the father of 
the assessee and one trust created by 
her mother-in-law, she was to be paid 
annually the net income of each of the 
trusts after deducting costs and expenses 
of administration of the trust. Under the 
terms of the trusts. after the lifetime of 
the assessee, the corpus of the trust in each 
case had to be dealt with as provided in 
them. Since the assessee was entitled to 
the whole residue of the income from the 
trust funds available after defraying ex- 
penses of the trust and not any specified 
or pre-determined amount, the High 
Court of Gujarat held that the right of 
the assessee under each of the trust deeds 
was not an annuity but only amounted to 
a life interest. The decision of the ee 
Court of Gujarat was later affirmed 
this Court in Commr. of Wealth Tax, 
Gujarat v. Arundhati Balkrishna (1970) 77 
ITR 505: (AIR 1971 SC 915) in which it 
was observed thus: 


“On an analysis of the relevant clauses 
in the three trust deeds, it is clear the as- 
sessee was given thereunder a share of 
the income arising from the funds settled 
on trust. Under those deeds she is not 
entitled to any fixed sum of money. There- 
fore, it is not possible to hold that the 
payments that she is entitled to receive 
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inder those deeds are annuities. She has 
mdoubtedly a life interest in those funds. 
n Ahmed G. H. Arif v. Commr. of 
Vealth Tax, (096) 59 ITR 280 (Cal). a 
division Bench of the Calcutta High 
sourt held that the right of a person to 
sceive under a wakf an aliquot share of 
ae net income of the wakf property is an 
asset” within the meaning of the Wealth- 
ax Act, 1957, and the capital value of 
uch a right is assessable to wealth tax. 
‘herein, the Court repelled the conten- 
on that the right in question was an 
annuity”. This decision was approved 
y this Court in Ahmed G. H. Arif v. 
‘ommr. of Wealth-tax, (1970) 76 ITR 
71:(AIR 1971 SC 1691) (Civil Appeals 
Jos, 2129-2182 of 1968 decided on August 
0, 1969) and the same is binding on us. 
. similar view was taken by- another 
ench of the Calcutta High Court in 
‘ommr. of Wealth Tax v. Mrs. Dorothy 
f{artin, (1968) 69 ITR 586 (Cal). In that 
ase under the will of the assessee’s 
ather the assessee was entitled to re- 
eive for her life the annual interest ac- 
ruing upon her share in the residuary 
rust fund. The Wealth Tax Officer in- 
luded the entire value of the said share 
1 the assessable wealth of the assessee 
nd subjected the same to tax under 
. 16 (8) of the Wealth-tax Act, 1957. That 
rder was confirmed by the Appellate 
ssistant Commissioner but the Tribunal 
1 appeal excluded the same in the com- 
utation of the net wealth of the asses- 
>æ, On a reference made to the High 
urt, it was held that, on a construction 
f the various clauses in the will, the 
ssessee was entitled to an aliquot share 
1 the general income of the residuary 
ust fund and not a fixed sum payable 
eriodically as “annuity” and, therefore, 
1e value of her share was an asset to 
e included in computing his net wealth. 
hese decisions in our view correctly 
ty down the legal position. In this view, 
: is not necessary to consider whether 
1e income receivable by the assessee 
nder those deeds, either wholly or in 
art, is capable of being commuted into 
lump sum grant. 

For the reasons mentioned above, we 
gree with the High Court that pay- 
nts to be made to the assessee under 
ie three trust deeds cannot be con- 
idered as annuities, and, hence, she is 
ot entitled to the benefits of S. 2 (e) 
iv)” 

17. It is, however, contended on be- 
alf of the assessee in this case that 
ince the trust fund consisted of Govern- 
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ment securities which were yielding de- 
finite annual income by way of interest 
and there was no evidence of the said 
securities having been converted into 
other securities yielding higher or lower 
income, it should be assumed that the 
benefit conferred on the assessee was 
only an ‘annuity’ and not a life interest. 
This contention has to be rejected for the 
very reason for which a similar conten- 
tion was rejected by this Court in Commr. 
of Wealth-tax. Rajasthan v. Gayatri Devi, 
(1971) 82 ITR 699: (1972 Tax LR 309) in 
the following words:— 


“From these clauses it is clear that the 
intention of the Maharaja was that the 
assessee should get a half share in the 
income of the trust fund. Neither the 
trust fund was fixed nor the amount pay- 
able to the assessee was fixed. The only 
thing certain is that she is entitled to a 
15/80 share from out of the income of 
the trust fund. That being so, it is evi- 
dent that what she was entitled to was 
not an annuity but an aliquot share in 
the income of the trust fund. 


Mr. Setalvad, learned counsel for the 
assessee, contended that during the year 
with which we are concerned, there was 
no change in the trust fund and in view 
of that fact and as we are considering the 
liability to pay wealth-tax, we would be 
justified in holding that the amount re- 
ceivable by the assessee in the year con- 
cerned was an annuity. We see no force 
in this contention. The question whether 
a particular income is an annuity or not 
does not depend on the amount received 
in a particular year. What we have to 
see is what exactly was the intention of 
the Maharaja in creating the trust. Did 
he intend to give the assessee a pre-deter- 
mined sum every year or did he intend 
to give her an aliquot share in the in- 
come of a fundP On that question, there 
can be only one answer and that is that 
he intended to give her an aliquot share 
in the income of the trust fund, An in- 
come cannot be an annuity in one year and 
an aliquot share in another year. It can- 
not change its character year after year. 
From the facts found, it is clear that the 
e has a life interest in the trust 


18. The decision of the High Court of 
Andhra Pradesh in Commr. of Wealth-tax 
A. P. v. Nawab Fareed Nawaz Jung, 
(1970) 77 ITR 180, on which the Hig 
Court has relied in this case to the extent 
it takes a contrary view must be held to 
be incorrect. 
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19. We may now consider the deci- 
sion in In-re Duke of Norfolk: Public 
Trustee v. Inland Revenue Commr., (1950) 
1 Ch 467 on which the High Court re- 
lied heavily in arriving at its conclusion. 
The point which arose for consideration 
in the above case was whether, where one 
continuing annuity for two or more lives 
was given to two or more persons in 
succession and charged on property, on 
the death of any annuitant, other than 
the last to die, estate duty was payable 
under Section 1 of the Finance Act, 1894 
on the footing that it was the annuity 
which passed on the annuitant’s death. 
The estate duty authorities claimed 
estate duty on the death of an annuitant, 
who was not the last of the annuitants to 
die, on the slice of the capital required 
to produce the annuity, on the footing 
that as annuitant, the deceased had an 
interest on the capital charged with the 
annuity and that cesser of that interest 
gave rise to a benefit taxable under Sec- 
tion 2 (1) (b) of the Finance Act, 1894. 
The Public Trustee, in whom the estate 
vested, claimed that estate duty became 
payable on the value of a continuing an- 
nuity for the life of the annuitant who 
succeeded to the annuity on the death of 
the deceased annuitant. Jenkins L. J. in 
the course of his judgment in the above 
case explained the difference between an 
annuity and a life interest thus: 


“An annuity charged on property is 
not, nor is it in any way equivalent to, 
an interest in a proportion of the capital 
of the property charged sufficient to pro- 
duce its oy amount. It is nothing more 
or less than a right to receive the stipu- 
lated yearly sum out of the income of 
the whole of the property charged (and 
in many cases out of the capital in the 
event of a deficiency of income). It con- 
fers no interest in any particular part of the 
property charged, but simply a security 
extending over the whole. The annuitant 
is entitled to receive no less and no more 
than the stipulated sum. He neither gains 
by a rise nor loses by a fall in the amount 
of income produced by the property, ex- 
cept in so far as there may be a defi- 
ciency of income in a case in which re- 
course to capital is excluded. 


On the other hand, a life interest in a 
share of the income of property is equi- 
valent to, and indeed constitutes, a life 
interest in the share of the capital cor- 
responding to the share of income. The 
life tenant enjoys the share of income 
whatever it may amount to, and-his in- 
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terest, viewed as a life interest .in capi- 
tal, consists of a coustant proportion of 
the whole property, whether the income 
is great or small, and whether the capital 


value of the property rises or falls. The 
property which changes hands on - 
under 


eath (or in other words rs 
S. 1) thus clearly consists of the designat- 
ed share of capital, which then passes 
from his beneficial enjoyment to that of 
another. An annuity cannot be so relat- 
ed to any fixed proportion of capital: See 
De Trafford v. Attorney General, 1985 
AC 280.” 


20. Evershed M. R. who delivered a 
separate judgment agreed with the above 
observation and stated thus: 


“In the case of one who has enjoyed 
for his life (say) one-fourth of the income 
of an estate, it seems to me in accordance 
with common sense and a natural use of 
language to say that he enjoyed for his 
life, that he was life tenant of, a fourth 
part of the (corpus of the) estate; and, 
accordingly, that upon his death a fourth 
part of the estate passed to the next suc- 
cessor. But no such language can, in my 
judgment, appropriately be used in the 
case of an annuitant. He is in no way 
concerned with changes in the yield of 
the estate: his right to his annuity will 
continue whatever income the estate may 
produce or (unless he has a right to look 
to income only) though the estate pro- 
duce no income at all.” 


21. The learned Master of the Rolls 
distinguished the cases of In re North- 
cliffe, (1929) 1 Ch 827 and Christie v. Lord 
Advocate, 1986 AC 569 from the case be- 
fore him thus: 


“Both the two last-mentioned cases 
were instances of dispositions of aliquot 
shares of the general income of an estate 
to be enjoyed in succession, as distinct 
from an annuity or yearly sum, which, 
even though variable (as in the case of 
In re Cassel, (1927) 2 Ch 275) is in no 
way dependent upon or related to the 
general income of the estate.” 


22. Accordingly the contention of the 
Crown was rejected. On going through 
the above decision carefully, we do not 
find any support for the contention urged 
on behalf of the assessee in the present 
case. The decision is quite clear on the 
point that when the payment is dependent 
upon the income of the corpus, it can- 
not be called an annuity and that an 
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as in the case of In re Cassel, (1927) 2 Ch 
275 can in no way be dependent upon or 
related to the general income of the 
estate. The High Court was, therefore, 
in error in relying upon the decision in 
Duke of Norfolk: In re Public Trustee, 
(1950) 1 Ch 467 (supra) for holding that 
notwithstanding the existence of the pos- 
sibility of variation in the payment to be 
made in the above case to the assessee 
depending upon the income of the fresh 
securities to be acquired by the trustee 
on the redemption of any of the securi- 
ties transferred at the time of the execu- 
tion of the trust deed, the payment would 
amount to an annuity. 


23. On a consideration of the deci- 
sions cited before us, we feel that in 
order to constitute an annuity, the pay- 
ment to be made periodically should bea 
fixed or pre-determined one, and it should 
not be liable to any variation depending 
upon or on any ground relating to the 
general income of the fund or estate 
which is charged for such payment. In 
the instant case, as observed in the case 
of Gayatri Devi (1972 Tax LR 309 (SC)) 
(supra) what we have to see is the inten- 
tion of the settlor, whether he wanted 
that the assessee should get a pre-deter- 
mined sum every year or whether the 
assessee should get the whole net income 
of the trust fund. Since the intention of 
the settlor was indisputably the latter 
one, the right of the assessee cannot be 
treated as an annuity. An additional fac- 
tor which requires us to take the same 
view is that under the trust deed the 
trustees had been given the power to re- 
invest the proceeds of the Government 
securities which leads to the possibility 
of variation of the income and conse- 
quently of the amount to be received by 
the assessee. The fact that no such rein- 
vestment had taken place during the re- 
levant years is immaterial. 


24. In view of the foregoing, the ap- 
peals are allowed, the judgment of the 
High Court is set aside and the question 
referred to the High Court under S. 27 
(1) of the Act is answered in the negative 
and against the assessee. In the circum- 
stances of the case, the assessee shall 
pay the costs of the Department. (Hear- 
ing fee one set). 


Appeals allowed. 


Geena, 
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V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, JJ. 
Civil Appeal No. 524 of 1975, D/- 8-12- 
1978. 
Raja Bahadur Motilal Poona Mills Ltd., 
Appellant. v. Girni Kamgar Sanghathan, 
Poona, Respondent. 


Industrial Disputes Act (14 of 1947), 
Sch. 3 Item 2 — Dearness Allowance — 
Textile Mills at Poona — Held, dearness 
allowance should be based on Consumer 
Price Index of Poona and not Sholapur 
— Appropriate directions modifying the 
impugned award, given, 

Textile Mills at Poona — Dearness al- 
lowance linked to Consumer Price Index 
of Sholapur — Held, dearness allowance 
of textile workers in Poona should be 
related to Poona based Consumer Price 
Index — Direction given that Index for 
Poona will be adopted as on 1-1-1974 
equated to Sholapur Index — Percentage 
fixed at 77.5% of Sholapur Index as on 
1-1-1974 — Increase to be calculated as 
77.5/90x5 per point — Further, from 
1-11-1978 D. A. payable will be 80% of 
Sholapur Index as on 1-11-1974 and in- 
crease at 80/90x5 per point. (Paras 7, 8) 


KRISHNA IYER, J.:— This appeal has 
been set down for hearing on more than 
one occasion and has taken us consider- 
able time not because the facts are com- 
plicated, nor because principles govern- 
ing the decision are novel, but because 
attempts were made after some discus- 
sion in Court, to see if differences could 
be ironed out and smooth relations estab- 
lished between the employer and the 
workmen. While we have been benefited 
by charts and statistics, we have not 
been able to arrive at an agreed solution 
to the problem, 


2. The question basically turns on to 
the increase in the Dearness Allowance 
demanded by the workmen and eventual- 
ly granted by the Industrial Court in its 
award. We are concerned with a solitary 
Textile Mill in Poona. Although there 
are no other Textile Mills in Poona yet 
there are a few Textile Mills in Shola- 
pur with which the Poona Dearness Al- 
lowance rates have been linked up histo- 
rically, not necessarily rationally. Fur- 
ther away, we have Bombay, which has 
round about 65 Textile Mills. Unfortu- 
nately, the cost of living index was avail- 
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able for Sholapur and Bombay but not 
for Poona until 1965, so much so that 
Dearness Allowance for workmen of 
Poona Textile Mills was always linked 
to the Consumer Price Index of Shola- 
pur, which, in one sense, is artificial but 
in another historical, Sholapur has had 
its fluctuating fortunes in respect of tex- 
tile mills but Poona has had an undis- 
turbed course in regard to the economics 
of the mill in question. A time has come 
as substantially agreed to by the counsel 
on both sides, when Poona Index, in a 
sense must realistically govern the Dear- 
ness Allowance for the workmen in 
Poona especially in the industry with 
which we are concerned here, We have 
looked at the problem in the light of 
the various reasons given by the Court 
and in the further light of comments and 
eriticisms offered by both sides, May be 
there may be some force in the criticism 
made by the management here and there, 
There is something to be said in favour 
of the attitude of the Court having re- 
gard to the submissions made by the 
workmen’s counsel. Perfection of logic is 
beyond law much more so in the field of 
Industrial Jurisprudence. Impeccable ap- 
proaches and meticulous mathematics are 
alien to this branch of law, We are con- 
cerned with the pragmatics of law geared 
to social justice liberated from legalistics, 


3. However, certain basics are clear 
and indeed fundamental, The constitu- 
tional principles of Part IV expressed in 
Articles 38, 39 and 39A and values en- 
shrined in the Preamble inform and en- 
liven this department of jurisprudence. 
Flexibility, not rigidity, broader con- 
siderations, not fanatical adherence, gov- 
ern this jurisdiction, Of course, the para- 
meters of industrial law have been made 
clear for decades by this Court and those 
guidelines have been, time and again, re- 
ferred to and reinforced. We are not call- 
ed upon to launch on a fresh discussion of 
the first principles. What is called for is 
application of those principles, not with 
finical nicety but with flexible viability. 
From one angle it may appear that any 
decision regarding Dearness Allowance 
has a touch of arbitrariness or a colour 
of caprice; from another it may appear 
unrealistic or unworkable. These are the 
unavoidable features of this branch of 
law where actually decisions have to be 
reached by the application of well tried 
principles to the concrete figures pre- 
senting themselves, 

4, Ultimately, humanism projects it- 
self more than any other. This Court has 
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pointed out that where we deal with the 
lowest brackets of wages, neutralisation 
on account of inflationary spirals must 
be hundred per cent because the right to 
life with bare necessaries cannot be 
shrunken still further. The higher ranges 
admit of or accommodate lesser percent- 
age in the matter of neutralisation. 


5. We have heard counsel at some 
length. We have had figures offered to 
us from both sides, We have experiment- 
ed with possibilities of results with one 
formula or other adopted. We have ulti- 
mately reached a conclusion without 
interfering with the ratiocination of the 
Tribunal but at the same time moderat- 
ing the figures to some extent with a 
view to producing maximum justice in 
the specific situation. We make it abun- 
dantly clear that we do not profess to 
lay down any fresh principles of law but 
proceed to apply what has already been 
the law to the given circumstances, We 
do not give elaborate reasons in explana- 
tion of our readjustment of the percent- 
age. Such arguments, if we launch upon 
them, are likely to give rise to mislead- 
ing inference in future, 


6. We hold that the Court is substan- 
tially sound in its conclusions, We fur- 
ther hold that a minor modification is 
necessary, We bifurcate the span of time 
covered by the adjudication. The first 
period will be from 1-1-1974 to 31-10- 
1978. The second period will commence 
from 1-11-1978 onwards. All that we do 
is to substitute a different percentage in 
place of the one assigned in the award. 

7. At this stage, we wish to emphasize 
two circumstances before we reach the 
specific conclusion, As stated earlier, the 
Dearness. Allowance of the Textile Work- 
ers in this Poona Industry must once and 
for all be related solely to the Poona 
based Consumer Price Index. This in- 
volves not merely a delinking with 
Sholapur Consumer Price Index but a 
basic equation at some point of time so 
that it may be released from the Shola- 
pur based indices, Therefore, we direct 
that the Consumer Price Index for Poona 
(CPI) will be adopted for Poona as on 
1-1-1974 equated to the Sholapur index 
ruling on that date, Thereafter, the con- 
sumer price index for Poona alone will 
be looked into for quantifying the Dear- 
ness Allowance, 

8. The next question is as to what per- 
centage should be adopted. The Court 
had adopted 90% of Sholapur. So far as 
future rises are concerned, it has fixed 
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5 p. per point of the Poona Index, What 
we propose to do is as follows:— | 

“We affirm the fixation of the equation 
so far as Poona is concerned as on 1-1- 
1974 as done by the Court, but not at 
90%, but at 77.5% of the Sholapur CPI 
The figures so arrived at will be the nu~ 
merical figure of Dearness Allowance af 
ruling Poona CPI on 1-1-1974 and which 
will thereafter prevail for further equa- 
tion so far as this industry is concerned, 
Those further equations will be made no 
longer with reference to Sholapur but 
only with reference to Poona Consumer 
Price Index. This will be done by calcu- 
lating increase in every point not at 5p, 
per point as the court has awarded but 
at 77.5/90x5 p. per point.” 

9. We further direct that for comput- 
ing D. A. payable from 1-11-1978 the ap- 
pellant shall quantify D. A. at 80% of 
Sholapur CPI, as on 1-1-1974 and that 
figure will be taken as starting point of 
calculation of D. A. for the appellant 
mills workmen as related to ruling Poona 
CPI on 1-1-1974, Thereafter, future in- 
crease will be quantified at 80/90x5 per 
each point of rise till 1-11-1978 and that 
quantified figure would be D, A, at rul- 
ing Poona CPI for workmen and future 
rise will be given as per formula in this 
para. For the period 1-1-1974 te 31-10- 
1978 this will remain a notional figure 
and will become effective from 1-11-1978, 

10. What we direct above will be the 
award in substitution of the award pass- 
ed by the Court, We make it further 
clear that while we award full cost ‘to 
the respondents, we do not award any 
interest on the difference becoming pay- 
able as herein directed, We also make if 
clear that the sum of Rs, 6/- payable as 
per the recommendations of the Second 
Wage Board will continue to be paid so 
long as it continues to be paid by the 
other mills. 

11, There is another reference pend< 
ing between the same parties, that is, 
Ref, (IC) No. 85/74, Of course, it is not 
pending before us and so we have no 
jurisdiction to adjudicate on it, Even so, 
the Court which is seized of the matter 
will have due regard to the directions 
given herein and mould relief in accord- 
ance with justice and in tune with this 
order, The pending reference ie, IC No, 
85/74 is very old and needs to be dise 
posed of expeditiously, Indeed, in the 
light of what we have decided, it lends 
itself to early disposal and we direct the 
Court to do so. The entire amount by 
way of arrears made on the basis of tha 
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new formula we have directed by this 
Order, will be payable in four equal 
quarterly instalments with interest at 
12%. The interest will be paid at 12% 
from today until the date of payment of 
final instalment, The first instalment will 
be payable on ist March, 1979, 
12, Appellant to pay costs of the re- 
spondent quantified at Rs, 5,000/-, 
Order accordingly, 
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Y. V. CHANDRACHUD, C. J. AND 
A. C. GUPTA, J. 
Writ Petn. No. 267 of 1979, D/- 28-10- 
1980. 
S. L. Sachdev and others, Petitioners v. 
Union of India and others, Respondents. 


(A) Constitution of India, Arts. 309 and 
4 — Indian Posts and ‘Telegraphs 
(Clerks in Savings Bank Control and In- 
ternal Check Organisation) Recruitment 
Rules (1969), Sch., Col. 10 — Letter of 
Director General of Posts and Telegraphs 
No. 56/4/65-SPB 1, D/- 29-5-65 and letter 
D/- 16-5-1975 — Directions is letters 
prescribing promotional opportunities for 
Upper Division Clerks drawn from Audit 
Offices in Savings Bank Control and Inter- 
nal Check Organisation by reference to 
‘their strength in a circle — Arbitrary and 
unreasonable, W. P. No. 3935 of 1975, D/- 
18-11-1976 (Andh Pra) and W. P. No. 3796 
e 1975, D/- 24-11-1976 (Mad), Overrul- 
ed. 


Directions in the letters of Director 
General of Posts and Telegraphs D/- 19-5- 
1975 providing that the number of Selec- 
tion Grade Posts or the posts of Head 
Clerks which will be available to the 
Upper Division Clerks drawn from the 
Audit Offices in the Savings Bank Control 
and Internal Check Organisation will be 
determined on the basis of the existing 
strength, at any given time, of such 
Clerks in the particular circle is un- 
reasonable and arbitrary. The duties, func- 
tions and responsibilities of all the U. D. 
Cs. in the new organisation are identical. 
They are all in the same cadre and they 
draw the same pay in the same grade. 
There is no reason then why different 
tests should be prescribed for determin- 
ing their respective promotional opportu- 
nities, and that too solely with reference to 
the source from which they are drawn. 
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Once a cadre is formed by _ recruiting 
persons drawn from different departments 
of the Government, there would nor- 
mally be no justification for discriminat- 
ing between them by subjecting one class 
to more onerous terms in the matter of 
promotional chances. W. P. No. 3935 of 
1975 D/- 18-11-1976 (Andh Pra) and W. P. 
No. 8796 of 1975 D/- 24-11-1976 (Mad), 
Overruled. 1976 Ker LT 401 and 1978 Lab 
IC 644 (Kant), Approved. (Para 12) 
Further, the directions are bad as lack- 
ing in jurisdiction as the same are con- 
trary to Rules framed under Art. 309. 
(Para 18) 
(B) Constitution of India, Arts. 309, 14 
— Indian Posts and Telegraphs (Clerks in 
Savings Bank Control and Internal Check 
Organisation) Recruitment Rules (1969), 
R. 4, Sch., Col. 10, Item 8 — Provision in 
item 8 prescribing eligibility for promo- 
tion for U. D. Cs, drawn from Audit 
Offices on basis of 10 years’ service and 
for others on basis of 5 years’ service — 
Not unreasonable or arbitrary considering 
the history leading to formation of Sav- 
ings Bank Control and Internal Check 
Organisation. (Para 15) 


Cases Referred: Chronological Paras 
1978 Lab IC 644:1978 Kant LJ 355 14 
(1976) W. P. No. 8985 of 1975, D/- 18-11- 

1976 (Andh Pra), V. Subramanyam v. 

Director General of P and T 
1976 Ker LT 401 14 
(1976) W. P. No. 3796 of 1975, D/- 24-11- 

1976 (Mad) V. S. Rajagopalan v. Post 

Master General 14 

Mr. E. X. Joseph, Advocate and Mr. 
N. S. Das Bahl, Advocate, for Petitioners; 
Mr. L. N. Sinha, Att. Genl. of India and 
Hardayal Hardy, Sr. Advocate (Mr. M. N. 
Shroff and Mrs. S. Dikshit, Advocates 
with them), (for Nos. 1 to 4) and Mr. S. 
L. Aneja, Advocate (for Nos. 5-10 and 
18), for Respondents. 

CHANDRACHUD, C. J.:— This is a 
Writ Petition under Article 82 of the Con- 
stitution by which the petitioners ask for 
an appropriate writ quashing the orders 
dated May 29, 1965 and May 16, 1975 
issued by respondent 2, the Director 
General of Posts and Telegraphs, New 
Delhi, and for striking down the provi- 
sions in Col. 10 of the Schedule to the 
Recruitment Rules, 1969. 

2. Petitioner 1 joined the Posts and 
Telegraphs Audit Office of the Govern- 
ment of India at Delhi on July 31, 1956 
as a Lower Division Clerk. In 1961 he 

ualified in the departmental examination 
or promotion as an Upper Division Clerk. 
On May 4, 1962 he joined the Savings 
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Bank Control Organisation and Savings 
Bank Internal Check Organisation (SBCO- 
ICO), as an Upper Division Clerk. Peti- 
tioner 2 joined the P and T Audit Office 
at Madras on June 3, 1950 as a Lower 
Division Clerk. On passing the depart- 
mental examination he was promoted as 
an Upper Division Clerk on September 
10, 1958. He joined SBCO-ICO on April 1, 
1963 in the same capacity. He is due to 
retire on October 31, 1980. 

3. Respondent 1 to the Writ Petition 
is the Union of India, Respondent 2 is 
the Director General of P and T and res- 
pondents 8 and 4 are the Postmasters 
General of the Delhi Circle and the 
Tamil Nadu Circle respectively. Respon- 
dents 5 to 13, though junior to petitioner 
1 in the Delhi Circle, have been. promoted 
as selection Grade Clerks/Head Clerks in 
supersession of him. Respondents 14 to 
47, though junior to petitioner 2 in the 
Tamil Nadu Circle, have been promoted 
as Selection Grade Clerks/Head Clerks 
in supersession of him. The petitioners, 
in effect challenge their supersession to 
ve post of Selection Grade Clerks/Head 

erks, 


4. Until the year 1961, the Savings 
Bank work of the post office was under 
the supervision and control of the Indian 
Audit and Accounts Department of which 
the Comptroller and Auditor General of 
India is the Head. The branches of the 
Indian Audit and Accounts Department 
doing the Savings Bank work and the 
work of auditing P and T accounts were 
called P and T Audit Offices. 


5. The Government of India having 
decided that the Savings Bank wor 
should be taken over by the P and T De- 
partment, the audit offices were relieved 
of that responsibility by stages during 
the years 1961 to 1964 and a new organi- 
sation called the Savings Bank Control 
Organisation and Savings Bank Internal 
Check Organisation (SBCO-ICO) was 
created on May 4, 1962. With the setting 
up of that Organisation, volunteers were 

iven the option of joining it. Amongst 
those who were thus invited to opt for 
service in the new Organisation were 
Upper Division Clerks in the Audit 
Offices, Lower Division Clerks who had 
qualified for promotion to the Upper 
Division Clerks’ cadre in the audit offices, 
employees under the Post Master General 
and lastly those from amongst the time- 
scale clerks in the P and T Accounts 
Organisation. Employees belonging to the 
aforesaid departments who opted for ser- 
vice in the new Organisation were trans- 
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ferred thereto in the interest of public ser- 
vices. 


6. In the audit department, 10% of 
the sanctioned strength of the posts of 
Upper Division Clerks were in the Selec- 
tion Grade and promotion to those posts 
was made on the basis of seniority-cum- 
fitness. By a letter dated May 15, 1964 
the P and T Board informed all the 
Heads of Circles that the sanction of the 
President was obtained to the conversion 
of 10% posts in the cadre of UDCs in the 
SBCO-ICO into Selection Grade UDCs. 
But, by the impugned letter No. 56/4/65- 
SPB-I dated May 29, 1965 addressed to 
all Heads of P and T Circles, the Director 
General, Posts and Telegraphs modified 
the policy of reservation of 10% of the 
posts in the cadre of UDCs in the Selec- 
tion Grade by directing, that the total 
number of Selection Grade Posts avail- 
able for the UDCs who came from the 
Audit Offices should be 10% of the total 
number of Audit Office UDCs working in 
any particular Circle of the Organisation. 
Thus, whereas, under the original intend- 
ment, if the total number of posts in the 
cadre of UDCs in the new Organisation 
was 100, 10 posts were available in the 
Selection Grade for all the UDCs, under 
the new policy if, out of the total strength 
of 100, 40 posts were occupied by UNDCs 
who had come from the Audit Offices, 
they would, as amongst themselves, be 
entitled to four posts only in the Selec- 
tion Grade. Under the new dispensation, 
the test is how many UDCs from Audit 
Offices are working in the Circle, not 
what is the total strength of the UDC 
cadre in the Circle. 


7. On January 22, 1968, the President 
of India, acting in exercise of his powers 
under Article 809 of the Coustitution, 
framed rules regulating the recruitment 
to the cadre of UDCs and other posts in 
the SBCO-ICO. The rules are called “The 
Indian Posts and Telegraphs (Clerks in 
Savings Bank Control and Internal Check 
Organisation) Recruitment Rules, 1969”. 
Brevity is obviously indicated and, for its 
sake, we will refer to these rules as the 
Recruitment Rules, 1969. Rule 4 provides 
that the method of recruitment to the 
various posts, the age limit, qualifications 
etc. shall be as specified in Columns 4to 
12 of the Schedule annexed to the Rules. 
Column 4 of the Schedule provides that 
the post of Selection Grade UDC is a 
non-Selection post. Column 9 provides 
that recruitment of Selection Grade UDCs 
will be exclusively by promotion. Column 
10 provides that the appointment to the 
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Selection Grade will be made from 
amongst Upper Division Clerks with 10 
years of service in that grade in case of 
Audit Office Staff, or with five years ser- 
vice in that grade in case of other Upper 
Division Clerks, This is one of the provi- 
sions of the Rules which is challenged as 
being discriminatory. 

8. On the basis of the recommenda- 
tions made by the Third Pay Commis- 
sion, the Supervisory Cadre in the SBCO- 
ICO was reorganised with a view to pro- 
viding better promotional avenues to the 
members of the staff. Accordingly, the 
Director General issued instructions by 
his letter dated April 10, 1975 that the 
existing provision relating to the Selection 
Grade Posts will be replaced by the crea- 
tion of a cadre of Head Clerks and that 
the number of posts in the said cadre of 
Head Clerks will be fixed at 20 per cent 
of the posts of UDCs. By another letier 
dated May 16, 1975 the Director General 
clarified this position by saying: 

“Under the new scheme the audit office 
UDCs will get the posts of Head Clerks 
to the extent of 20% of their strength 
instead of 10 per cent as at present. The 
remaining posts of Head Clerks will go 
to the non-audit UDCs.” 

This is the other of the two impugned 
letters. 


9. The petitioners contend that the 
classification of the Upper Division Clerks 
for the purpose of promotion to the Selec- 
tion Grade/Head Clerks Cadre, on the 
basis of the sources from which they are 
drawn and the limiting of the promotional 
posts available to them to 10% in the case 
of Selection Grade Posts and 20 per cent 
in the case of the posts of the Head 
Clerks has resulted in stagnation of the 
UDCs, who joined the new organisation 
from the Audit Offices, The petitioners’ 
grievance is that UDCs, who joined that 
organisation from the P and T Offices and 
who were junior to them in terms of the 
length of service in the U. D. C. Cadre 
have been already promoted to the Selec- 
tion Grade/Head Clerks Cadre, This 
classification of the U. D. Cs. of the 
SBCO-ICO into two groups for the pur- 
pose of promotion on the basis of the 
sources from which they are drawn is 
challenged by the petitioners as discrimi- 
natory, arbitrary and unreasonable. Ac- 
cording to them, since the promotional 
post is a non-selection post, the only cri- 
terion for promotion from amongst the 
U. D. Cs. in the SBCO-ICO can be the 
length of service in the cadre of U. D. Cs., 
subject to fitness. 
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10. Shri E. X. Joseph, who appears on 
behalf of the petitioners has made a very 
neat argument, focussing with the help of 
telling illustrations the injustice which has 
been done to the petitioners and to those 
similarly situated. The learned Attorney 
General who appears for the Union of 
India and Shri Aneja who appears for the 
U. D. Cs. drawn from the other depart- 
ments, have attempted to meet Shri 
Joseph’s argument but we are left in no 
doubt that the policy adopted by the 
Union of India is discriminatory and un- 
reasonable, Though it appears prima facie 
that U. D. Cs. in SBCO-ICO were drawn 
from four different sources, the sources 
are really two and not four. U. D. Cs. in 
that organisation were appointed from 
amongst those who were previously serv- 
ing in the Audit Offices and secondly 
from amongst the other employees of the 
P and T Department. The Recruitment 
Rules of 1969 make a classification’ amongst 
the U. D. Cs. by providing that in so far 
as the U. D. Cs. drawn from the Audit 
Offices are concerned they will be eligible 
for promotion to the Selection Grade/ 
Head Clerks Cadre after they put in a 
service of 10 years in the new organisa- 
tion. In regard to the U. D. Cs. drawn 
from the P and T department, the rules 
provide that they will be eligible for 
such promotion on completing five years’ 
service only, Bearing in mind that the 
posts in the Selection Grade/Head Clerks 
Cadre are non-selection posts to which 
appointments are made by the test or 
seniority-cum-fitness, that is the farthest 
limit to which classification of the 
U. D. Cs. for the purpose of promotion 
could be carried. 


ll. It is difficult to appreciate the 
logic or the principle behind the direc- 
tion that the Selection Grade Posts or the 
posts of Head Clerks which will be avail- 
able to the U. D. Cs. drawn from the 
Audit Offices will be determined on the 
basis of the existing strength, at any given 
time, of such Clerks in the particular 
circle. Since, under the impugned direc- 
tions, the number of Selection Grade 
Posts/Head Clerks has to be 10% of the 
number of U. D. Cs. drawn from the Audit 
Offices, no promotional opportunities at 
all will be available to them in certain 
circles in which less than 10 U. D. Cs. 
drawn from the Audit Offices are work- 
ing. It is indisputable that, according to the 
impugned directive, there have to be at 
least ten persons drawn from the Audit 
Offices in a Circle, in order that at least 
one promotional post may become avail- 
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able to them. We are informed, which 
again is not disputed, that in some small 
Circles, less than 10 U. D. Cs. drawn 
from the Audit Offices are working in 
the new organisation. These persons, for 
a purely fortuitous reason, will be denied 
for ever all promotional opportunities. 
That seems to us wholly indefensible. 


12. Apart from the injustice in speci 
fic cases where U. D. Cs, drawn from the 
Audit Offices are attached to comparati- 
vely smaller Circles, the classification 
made for the purpose of determining the 
promotional opportunities seems to us 
unreasonable and arbitrary. It is contend- 
ed by the learned Attorney General that 
persons drawn from different sources were 
not integrated into a common service in 
the instant case and therefore different 
rules of promotion can be applied to the 
two classes, We are unable to accept this 
contention. The duties, functions and res- 
ponsibilities of all the U. D. Cs. in the new 
organisation are identical. They are all 
in the same cadre and they draw the same 
pay in the same grade. There is no reason 
then why different tests should be pre- 
scribed for determining their respective 
promotional opportunities, and that too 
solely with reference to tre source from 
which they are drawn. The test of educa« 
tional qualifications can conceivably be 
an intelligible differentia bearing nexus 
with the object of ensuring greater effi- 
ciency in public services. But once a 
cadre is formed by recruiting persons 
drawn from different departments of the 
Government, there would normally be no 
justification for discriminating between 
them by subjecting one class to more 
onerous terms in the matter of promo- 
tional chances. The impugned directives 
are therefore unconstitutional. 


13. Apart from this consideration, we 
are unable to understand how the Direc- 
tor General could issue any directive 
which is inconsistent with the Recruit- 
ment Rules of 1969 framed by the Pre- 
sident in the exercise of his powers under 
Article 809 of the Constitution. Those 
rules do not provide for the kind of classi- 
fication which is made by the Director 
General by his letters to the Heads of 
respective Circles of the new organisa- 
tion, It may be recalled that the Recruit- 
ment Rules only provide for a classifica- 
tion on the basis of the length of service 
in the new organisation. Any directive 
which goes beyond it and superimposes 
a new criterion on the Rules will be bad 
as lacking in jurisdiction. No one can 
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issue a direction which, in substance and 
effect, amounts to an amendment of the 
Rules made by the President under Arti- 
cle 809. That is elementary. We are unable 
to accept the learned Attorney General’s 
submission that the directive of the Direc- 
tor General is aimed at further and better 
implementation of the Recruitment Rules. 
Clearly, it introduces an amendment to 
the Rules by prescribing one more test for 
determining whether U. D. Cs. drawn 
from the Audit Offices are eligible for 
promotion to the Selection grade/Head 
Clerks Cadre. 

14. The High Court of Kerala in 
Balakrishnan v. Comptroller and Auditor 
General of India, 1976 Ker LT 401 and 
the High Court of Karnataka in Krishna- 
murthy C. XK. v. Director General, 
P and T, (1978) 1 Kant LJ 355: (1978 Lab 
IC 644) have struck down the impugned 
directions issued by the Director General 
of P and T on the ground that they are 
discriminatory and therefore unconstitu- 
tional. These decisions of the Kerala and 
the Karnataka High Courts are correct. 
In fact, it is significant that the Union of 
India did not file any appeal against 
those decisions and has acquiesced in 
them. The High Court of Andhra 
Pradesh in V. Subramanyam v. The Direc- 
tor General of Posts and Telegraphs, 
New Delhi, W. P. No. 8985 of 1975, D/- 
18-11-1976 and the High Court of Madras 
in V. S. Rajagopalan v. Post Master 
General, W. P. No. 8796 of 1975, D/- 24-11- 
1976 seem to have rejected the writ peti- 
tions filed before them by persons similar- 
ly situated as the petitioners, by holding 
that no discrimination was involved in fix- 
ing separate quotas for the purpose of 
promotion between the U. D, Cs. drawn 
from the Audit Offices and the other 
U. D. Cs. With respect, we consider the 
decisions of the High Courts of Andhra 
Pradesh and Madras as incorrect. 


15. The petitioners have also challeng- 
ed the provision in Column 10 of item 3 
of the Schedule to the Recruitment Rules 
of 1969 which provides that U. D. Cs. 
drawn from Audit Offices must put in 10 
years of service for acquiring eligibility 
for promotion whereas other U. D. Cs. 
are eligible for promotion after putting 
in 5 years service. We are not incline 
to entertain that challenge since the im- 
pugned provision has been in force since 
1969 and it was not until the filing of 
this petition in 1979 that any objection 
was taken to its legality. Besides, we are 
of the opinion that considering the his- 
tory leading to the formation of the new 
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organisation, SBCO-ICO, the distinction 
made between the two classes of U. D. Cs. 
in the context of the length of their ser- 
vice for the purposes of promotion is not 
arbitrary or unreasonable. The staff of the 
Audit Offices which was engaged in the 
Savings Bank’s work might well have 
faced retrenchment. Instead of subjecting 
them to that hardship, they were given 
the option of joining the new organisa- 
tion. Experience-wise also, there would 
appear to be fair justification for requir- 
ing them to put in longer service in the 
new organisation before they are eligible 
for promotion to the higher grade, That 
challenge has therefore to be repelled. 


16. In the result, we allow the Writ 
Petition partly and quash the directions 
issued by respondent 2 by his letters of 
May 16, 1975 and May 29, 1965 to the 
effect that U. D. Cs. drawn from the 
Audit Offices will be eligible for promo- 
tion to the Selection Grade on the basis 
of 10 per cent of the posts held by them 
or to the Head Clerks’ Cadre on the basis 
of 20 per cent of the posts held by them 
in SBCO-ICO. They and the other 
U. D. Cs. will accordingly be entitled 
equally to promotional opportunities, We 
direct that the petitioners, and others 
similarly situated as them, shall be pro- 
moted to the Selection Grade/Head 
Clerks Cadre with effect from the dates 
on which they were due for promotion, 
by applying the test of seniority-cum- 
fitness, Since we have upheld the provi- 
sion in Column 10 of Item 3 of the Sche- 
dule to the Recruitment Rules, 1969, the 
petitioners will have become eligible for 
promotion after completing 10 years’ ser- 
vice in SBCO-ICO. Since the demotion 
of the respondents or any of them is like- 
ly to lead to undue hardship to them and 
to some administrative confusion, the 
Government may create supernumerary 
posts to which the petitioners and others 
similarly situated as them, may be pro- 
moted. We are informed that consequent 
upon the judgments of the High Courts 
of Kerala ad Karnataka, the Govern- 
ment has adopted a similar course in the 
Kerala and Karnataka Circles, 


17. The Writ Petition thus succeeds 
partly. The petitioners will be entitled 
to their costs from the first respondent, 
the Union of India. 

Writ Pet. partly allowed. 
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Mahadeo Prasad Singh and another, 
Appellants v. Ram Lochan and others, 
Respondents. 


Civil P. C. (5 of 1908), S. 42 (as amend- 
ed by U. P. Act 24 of 1954) — Powers of 
transferee court to execute transferred 
decree — Effect of amendment — Decree 
of Small Cause Court transferred for ex- 
ecution to court of Munsiff — Transferee 
court cannot execute it by sale of immov- 
able property. 


Section 42 of the Code which indicates 
the powers of the transferee court for 
executing a transferred decree, prior to 
its amendment, read as “the court execut- 
ing a decree sent to it shall have the 
same powers in executing such decree as 
if it had been passed by itself’, For the 
words “as if it had been passed by itself” 
occurring in the first sentence of sub-sec- 
tion (1) of S. 42, U. P. Act 24 of 1954 
substituted the words “as the Court which 
passed it”, The effect of such substitu- 
tion was that the powers of the transferee 
Court in executing the transferred decree 
became conterminous with the powers of 
the Court which had passed it. The result 
was that if the power of the thansferor 
Court to execute its own decree were in 
any respect restricted, the same restric- 
tion would attach to the powers of the 
transferee Court in executing the trans- 
ferred decree; notwithstanding the posi- 
tion that the powers of the transferee 
Court in executing its own decree were 
not so restricted. (Para 18) 


Thus where the decree of the Court of 
Small Causes was transferred to the 
Court of Munsif and was put into execu- 
tion after the U. P. (Amendment) Act (24 
of 1954) had come into force the Court 
of Munsif had no jurisdiction to execute 
the decree by attachment and sale of the 
immoveable property. The Amendment 
Act 24 of 1954 had taken away the 
power of the transferee court to execute 
the transferred decree by attachment 
and sale of the immoveable property by 
making it conterminous with that of the 
transferor court which, in the instant 
case, was the Small Cause Court and in 
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view of the prohibition contained in 
Order 21, Rule 82, C. P. C., had no 
power to execute its decree by sale of 
immovable property. That being the 
position, the court of the Munsif to whom 
the decree had been transferred for ex- 
ecution, had also no jurisdiction to order 
sale of the immovable property of the 
judgment-debtor. (Para 31) 

Nor could it be said that the decree- 
holder had acquired a substantive right 
to get the decree passed by the Court of 
Small Causes, transferred to the Court of 
the Munsif and thereafter to have it 
executed by the transferee Court in any 
of the modes provided in Section 51 of 
the Code of Civil Procedure, including 
the mode by attachment and sale of the 
immovable property of the judgment- 
debtor so as to claim benefit of S. 3 (1D) 
of the Amendment Act. Paras 29, 30) 

A decree-holder gets a right to execute 
the decree only in accordance with the 
procedure provided by law in force at the 
time when the execution is sought. If a 
mode of procedure different from the 
one which obtained at the date of the 
passing of the decree, has been provided 
by law, the decree-holder is bound to pro- 
ceed in execution according to the alter- 
ed procedure. Thus considered, the sale 


of the immovable property ordered 
by the Munsif in the execution of 
the decree of the Court of Small 


Causes transferred to him, was wholly 
without jurisdiction and a nullity. AIR 
1970 All 544 (FB), Affirmed. 
(Paras 30, 81) 
Held further that the U. P. (Amend- 
ment) Act (14 of 1970) by which the 
amendment made by the U. P. Act 24 of 
1954 was deleted and the unamended 
sub-section (1) of Section 42, as it existed 
before the amendment of 1954, was re- 
vived was not given retrospective opera- 
tion. Therefore it did not affect the pre- 
vious operation of the Amendment Act 
24 of 1954 or anything suffered or done 


thereunder (Para 36) 
Cases Referred: Chronological Paras 
AIR 1968 All 312 7, 23 
AIR 1957 SC 540 23 


AIR 1954 SC 840: 1954 All LJ 551 34 

M/s. B. P. Maheswari and Suresh Sethi 
Advocates, for Appellants; Respondents 
Ex Parte. 

SARKARIA, J. :— This appeal is direct- 
ed against a judgment, dated May 4, 1970, 
of the High Court of Allahabad*. It arises 
in these circumstances: 


*Reported in AIR 1970 All 544 (FB). 
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One Matadin, father of Ram Lochan, 
respondent 6 herein, was a fixed rate 
tenant of the plots in dispute measuring 
2.11 acres. One Ram Naresh Singh (de- 
ceased), brother of appellant 1 herein, 
namely Mahadeo Prasad Singh, obtained 
a money decree against Matadin on Feb- 
ruary 18, 1953 from the Judge, Small 
Cause Court, Varanasi in Suit No. 847 
of 1958. Ram Naresh Singh sought to ex- 
ecute the decree. As a consequence, the 
decree was transferred from the Court 
of the Judge of Small Causes to the Court 
of Munsif, Varanasi, for execution. The 
plots in dispute were put to auction by 
the executing court, and were purchased 
by the decree-holder on July 20, 1956. 
The sale was confirmed on August 29, 
1956 and the sale certificate was issued 
on September 8, 1956. The decree-holder- 

urchaser, Ram Naresh Singh, took de- 
ivery of posession over these plots on 
March 14, 1957. Thereafter, he further 
sold the plots to appellant 2 and respon- 
dents 6 to 10. 


2. Matadin, however, died sometime 
in 1960. Thereafter, his sons Ram Lochan 
respondent I, herein, instituted a suit on 
June 14, 1961 i. e. more than three years 
after the delivery of possession to the 
decree-holder-purchaser, Ram Naresh 
Singh, under Section 229B read with Sec- 
tion 209 of the U. P. Zamindari Abolition 
and Land Reforms Act in the Revenue 
Court against the present appellants, for 
a declaration that he is in possession o 
the suit land as Bhoomidar. In the alter- 
native, he claimed the relief of _ posses- 
sion on the same basis. He pleaded that 
his father, Ram Naresh Singh (sic) (Mata- 
din) was the original Bhoomidar and re- 
mained in possession of the suit land till 
his death and thereafter, the plaintiff as 
the heir of the deceased continued in 

ossession as Bhoomidar. He further al- 
leged that the sale in favour of Ram 
Naresh Singh was without jurisdiction and 
a nullity, as it had been made without 
the knowledge of or notice to his father. 

3. The suit was resisted by the appel- 
lant, who is original defendant 1, and 
respondents 7 to 10, who are original 
defendants 2 to 5, inter alia on the ground 
that the suit was barred as res judicata 
and also under Section 47 of the Code of 
Civil Procedure, and Article 181 of the 
Limitation Act. Defendants 2 to 5 further 
pleaded that they were bona fide pur- 
chasers for value and, therefore, their 
rights in the suit land were protected 
under Section 41 of the -Transfer of Pro- 
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erty Act. They also, alleged that they 
had made improvements on the suit land 
and were entitled to the benefit of Sec- 
tion 51 of the Transfer of Property Act. 


4. The trial court, by its judgment, 
dated August 30, 1965, dismissed the suit, 
holding, inter alia, that it was barred by 
the principle of constructive res judicata 
as also under Section 47 of the Code of 
Civil Procedure, that the Revenue Court 
had no jurisdiction to entertain and try 
the suit, that appellants 6 to 10 were bona 
fide purchasers for value and, as such, 
were entitled to the benefit of Ss. 41 and 
51 of the Transfer of Property Act, that 
the suit was barred by Art. 181 of the 
Limitation Act, 1908 as well as by S. 34 
(5) of the U. P. Land Reforms Act; and 
that Ram Naresh Singh had been in pos- 
session since March 14, 1967, i. e., the 
date on which he obtained delivery of 
possession in execution of his decree as 
auction-purchaser. 


5. Aggrieved, the plaintiff (respon- 
dent 1) preferred an appeal to the Court 
of the Additional Commissioner, Varanasi, 
who by his judgment dated December 28, 
1965, allowed the appeal and held that 
the executing Court had no jurisdiction 
to sell the suit land under Section 42 of 
the Code of Civil Procedure, as amend- 
ed by the U. P. Civil Laws (Amendment 
Act 1954 and that the suit was not barre 
as res judicata or under Sec. 47 of the 
Code of Civil Procedure. The Additional 
Commissioner further held that the pos- 
session of Ram Naresh Singh was unlaw- 
ful as it was on the basis of the void 
sale, dated March 4, 1960, which could 
not confer any title on him; that the judg- 
ment-debtor had no knowledge about 
the exceution proceedings; that the suit 
property worth Rs. 6,000/- was (sold) for 
a very meagre amount and the sale was 
vitiated by fraud in publishing and con- 
ducting the sale. 

6. Ram Lochan and Ram Naresh 
Singh carried a second appeal against the 
decision to the Board of Revenue. Dur- 
ing the pendency of that second appeal, 
Ram Naresh Singh died and Mahadeo 
Prasad Singh, appellant 1, was substitut- 
ed in his place. The Board dismissed the 
appeal on the ground that the auction 
sale with regard to the suit land in pur- 
suance of the decree of the Judge, Small 
Cause Court, was void and, as such, did 
not invest the decree-holder-purchaser 
with any title and consequently, the pos- 
session of the appellant was without anv 
title. The Board further held that the auc- 
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tion sale did not affect the suit under 
Section 209 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act. 


7. To impugn the judgment of the 
Board, Mahadeo Prasad Singh, appellant 
herein, as well as respondents 6 to 10 filed 
a writ petition under Article 226 of the 
Constitution in the High Court of 
Allahabad. A learned single Judge, who 
heard the writ petition, allowed it by his 
judgment, dated April 28, 1969, and 
quashed the judgments of the Board of 
Revenue as well as of the Additional 
Commissioner, who are respondents 2 
and 8 herein. Following an earlier judg- 
ment of a Division Bench of the same 
Court in Suraj Bux Singh v. Badri Prasad, 
AIR 1968 All 812, the learned Judge held 
that the execution sale of the suit land 
was proper as per the provisions of Sec- 
tion 42 of the Code of Civil Procedure; 
that prior to its amendment in U. P. by 
the U. P. Civil Laws (Amendment) Act 
1954 the executing court had the same 
powers in relation to execution as it 
would have had if the decree had been 
passed by itself; that the decree in the 
present suit was passed on February 18, 
1953, i. e. prior to the coming into force 
of the Amendment Act of 1954 and, as 
such, the amended Section 42 did not 
apply to it; and that the decree having 
been passed prior to the date of the 
amendment, should be executed in ac- 
cordance with the provisions of S. 42 as 
it stood prior to its amendment; and that 
as a result, the suit for declaration as 
well as for possession would have to fail. 
The learned Single Judge did not go into 
the question as to whether the suit was 
barred by Section 47 of the Code of Civil 
Procedure. 


8. oa the judgment of the learn- 
ed Single Judge, respondent 1, herein, 
preferred a Special Appeal which was 
referred to a Full Bench of the High 
Court consisting of three learned Judges. 
The two Judges, in majority, held that the 
Small Cause Court had no power to ex- 
ecute the decree by attachment and sale 
of immoveable property; that the trans- 
feree Court, namely, the Court of the 
Munsif had the same powers as that of 
the Small’ Cause Court and therefore, 
that court had no jurisdiction to execute 
the decree by attachment and sale of the 
immoveable property; that the right to 
execute a decree by attachment and sale 
of immoveable property is a matter of 
rocedure, while the right to realise the 
decretal amount by attachment and sale 
is a substantive right of the decree-holder, 
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that on the date on which the decree was 

ut into execution, the amendment of 

ection 42 had already come into force 
and the power of the transferee Court had 
become conterminous with that of the 
transferor Court; and that the amendment 
did not save the right of the appellant to 
execute the decree of the Small Cause 
Court by attachment and sale of immove- 
able property. 


9. Sinha, J. however, dissented. He took 
the view that the Amendment Act did 
not apply to the present suit and that a 
substantive right had accrued to Ram 
Naresh Singh on the passing of the de- 
cree to execute it by attachment and sale 
of the immoveable property and that 
right was clearly saved to him by virtue 
of Section 3 of the Amendment Act. In 
accordance with the view of the majority, 
the appeal of respondent 1 was allowed 
and the Order of the learned Single 
Judge was set aside. 

10. Hence this appeal by special leave 
by the appellants. 

11. Thus, the principal question that 
falls to be considered in this appeal, is, 
whether the High Court, was right in 
holding that the execution sale of the 
land in dispute was totally without juris- 
diction and null and void. 

12. Some relevant dates may be noted, 
Ram Naresh obtained the decree from 
the Court of Small Causes on February 
18, 1958. On the decree-holder’s applica- 
tion under Section 89 of the Code of 
Civil Procedure, the decree was trans- 
ferred to the Court of the Munsif on 
January 24, 1955 and was put into execu- 
tion atter the U. P. (Amendment) Act 
XXIV of 1954 had come into force. This 
sale in favour of the decree-holder him- 
self took place on July 20, 1956, It was 
confirmed on August 29, 1956 and the 
sale certificate was issued to the pur- 
chaser on September 8, 1956. The auc- 
tion-purchaser took delivery of possession 
as per Dakhalnama on March 24, 1957. 
The decree-holder-purchaser further sold 
the plots in dispute to defendants 2 to5. 

18. Next, at this stage, the relevant 
provisions of the Code of Civil Procedure 
and the U. P. Civil Laws (Reforms and 
Amendment) Act (Act No. XXIV of 1954) 
may be noticed. 

14. Section 88 of the Code of Civil 
Procedure provides that “a decree may be 
executed either by the Court which pass- 
ed it or by the Court to which it is sent 
for execution”. In the instant case, as 
already seen, the decree was passed by 
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the Small Cause Court which was com- 
petent to execute it, but (in view of 
Order 21, Rule 82 of the Code) not by 
attachment and sale of the immovable 
property of the judgment-debtor. That 
is to say, that Court could execute it by 
attachment and sale of the movable pro- 
perty of the judgment-debtor, if it was, 
of course, not exempt under Section 60 of 
the Code of Civil Procedure or under any 
other law, 

15. Section 89 of the Code deals with 
tronsfer of decree. Its material part reads 

us: 

“39 (1). The Court which passed a 
decree may, on the application of the 
decree-holder, send it for execution to 
another Court of competent jurisdiction— 

(a) if the person against whom the de- 
cree is passed actually and voluntarily 
resides or carries on business, or per- 
sonally works for gain, within the local 
limits of the jurisdiction of such other 
Court, or 

if such person has no property 
wate the PA limits of the jurisdiction 
of the Court which passed the decree 
sufficient to satisfy such decree and has 
property within the local limits of the 
jurisdiction of such other Court, or 

(c) if the decree directs the sale or 
delivery of immovable propery situate 
outside the local limits of the jurisdiction 
of the Court which passed it, or 


(d) if the court which passed the de- 
cree considers for any other reason, 
which it shall record in writing, that the 
decree should be executed by such other 
Court. 

(2) The Court which passed a decree 
may of its own motion send it for execu- 
tion to any subordinate Court of compet- 
ent jurisdiction. T 

(8) bedi ad maces pen ia 

16. In the instant case, the decree 
was transferred under clause (d) of sub- 
section (1) of Section 39. Unlike the other 
clauses (a) to © of the sub-section, it 
seems, that under clause (d), the Court 
has a rational discretion to transfer or 
not to transfer the decree passed by it. 
This is apparent from the word “may” 
used in the opening part of sub-sec- 
tion (1), and the requirement of recording 
reasons for the transfer under clause (d). 
It follows therefore, that under Sec- 
tion 89 (1) a decree-holder has no in- 
defeasible right to get his application for 
transfer of decree to another Court ipso 
facto accepted by the Court which passed 
it, particularly in a case which is not 
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covered by clauses (a), (b) and (c) of that 


sub-section. 


17. Section 42 of the Code indicates 
the powers of the transferee court 
for executing a transferred decree. The 
material part of this section, prior to its 
amendment by the U, P. Act (No, XXIV) 
of 1954, reads as under: 


“The Court executing a decree sent to 
it shall have the same powers in execut- 
ing such decree as if it had been passed 
by itself. All persons disobeying or ob- 
structing the execution of the decree 
shall be punishable by such Court in the 
Same manner as if it had passed the de- 
cree. And its order in executing such 
decree shall be subject to the same rules 
in respect of appeal as if the decree had 
been passed by itself.” 

(emphasis added) 


The provisions in sub-sections (2), (8) and 
(4) of the section are not relevant for our 
purpose. 

18. The U. P. Act (No. XXIV of 1954) 
amended with effect from November 30, 
1954, Section 42 of the Code, and after 
that amendment sub-section (1) of the 
Section read as under : 





“The Court executing the decree sent 
to it shall have the same power in execut- 
ing such decrees as the Court which 


passed it. All persons disobeying or ob- 


structing the execution of the decree shall 
be punished by such Court in the same 
manner as if it had passed the decree 
and its order in executing such decree 
shall be subject to the same rules in re- 
spect of appeal as if the decree had been 
passed by itself.” 
(emphasis added) 


Thus, for the words “as if it had been 
passed by itself” occurring in the first sen- 
tence of sub-section (1) of Section 42, the 
Amending Act 24 of 1954 substituted the 
words “as the Court which passed it”. 
The effect of such substitution was that 
the powers of the transferee Court in 
executing the transferred decree became} 
conterminous with the powers ot thej 
Court which had passed it. The result 
was that if the power of the transferor; 
Court to execute its own decree were in 
any respect restricted, the same restric- 
tion would attach to the powers of the 
transferee Court in executing the transfer- 
red decree; notwithstanding the position 
that the powers of the transferee Court 
in executing its own decree were not so 
restricted. 
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19. Section 3 of the U. P. Civil Laws 
(Reforms and Amendment) Act, saves 
certain rights already acquired or ac- 
crued. It is in these terms : 


“3 (1) Any amendment made by this 
Act shall not affect the validity, invali- 
dity, effect or consequence of anything 
already done or suffered, or any right, 
title, obligation or liability already acquir- 
ed, accrued or incurred or any release or 
discharge of or from any debt, decree, 
liability, or any jurisdiction already 
exercised, and any proceeding instituted 
or commenced in any Court prior to the 
commencement of this Act shall, notwith- 
standing any amendment herein made, 
poate to be heard and decided by such 

ourt, 


(2) Where by reason of any amend- 
ment herein made in the Indian Limita- 
tion Act, 1908, or any other enact- 
ment mentioned in column 2 of 
the schedule, the period of limi- 
tation prescribed for any suit or 
appeal has been modified or a different 
period of limitation will hereafter govern 
any such suit or appeal, then, notwith- 
standing any amendment so made or the 
fact that the suit or appeal would now 
lie ina different Court, the period of 
limitation applicable to a suit or appeal, 
as aforesaid, in which time has begun to 
run before the commencement of this 
Act, shall continue to be the period which 
but for the amendment so made would 
have been available”. 

20. Before dealing with the conten- 
tions canvassed, we may remind our- 
selves of some well-known principles of 
interpretation in regard to the retrospec- 
tive operation of statutes. As a general 
rule, a statute which takes away or im- 
pairs substantive rights acquired under 
the existing law is construed to have a 
prospective operation unless the language 
of that statute expressly or by inevitable 
intendment compels a contrary construc- 
tion. But this presumption as to prospec- 
tive operation of statute does not apply 
to an enactment affecting procedure or 

ractice such as the Code of Civil Proce- 
Be The reason is that no person has a 
vested right in any course of procedure. 
“The general principle indeed seems to 
be that alterations in the procedure are 
always retrospective, unless there be 
some good reason against it” (See Mulla’s 
Code of Civil Procedure, 18th Edn., 
Vol. I, page 6; 1958 SCR 919). 

21. In the light of the above princi- 
ples, the question posed for our decision, 
resolves itself into the two-fold issue: 
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Whether the decree-holder had acquired 
a substantive right (a) to get the decree 
passed by the Court of Small Causes, 
transferred to the Court of the Munsif 
and (b) thereafter to have it executed by 
the transferee Court in any of the modes 
provided in Section 51 of the Code of 
Civil Procedure, including the mode by 
attachment and sale of the immovable 
property of the judgment-debtor. 


22. As before the High Court, here 
also, it is contended on behalf of the 
decree-holder that he had acquired this 
two-fold substantative right before the 
coming into force of the U. P. (Amend- 
ment) Act (XXIV of 1954), and, as such, 
it was saved by Section 8 (1) of this 
Amendment Act. 

23. It is maintained that the two-fold 
right aforesaid is a substantive right and 
not merely a matter of procedure. Sup- 
port for this argument has been sought 
from a decision of this Court in Garika- 
pati v. Subbiah Choudhry, AIR 1957 SC 
540. Reference has also Ta made to a 
Division Bench judgment of the Allaha- 
bad High Court in Suraj Bux Singh v. 
Badri Prasad, AIR 1968 All 312, 


24, In the alternative, it is submitted 
that assuming the sale was without juris- 
diction, then also, that question would 
relate to the execution, discharge or satis- 
faction of the decree and, as such, the 
remedy of the judgment-debtor was to 
proceed by an application under Sec- 
tion 47 of the Code of Civil Procedure 
and not by a suit as has been done by 
the plaintiff in the instant case. In short, 
the argument is that in any event, the 
present suit was barred by Section 47 of 
the Code. 

25. It appears to us that none of these 
contentions stands a close examination. 

26. It may be noted that the fasciculus 
of Sections 51 to 54 of the Code of Civil 
Procedure appear under the heading 
“PROCEDURE IN EXECUTION”. Sec- 
tion 51 is captioned — “Powers of Court 
to enforce execution”. It reads thus: 

“Subject to such conditions and limita- 
tions as may be prescribed, the Court 
may, on the application of the decree- 
holder, order execution of the decree — 

(a) by delivery of any prope speci- 
soy decreed; 4 PERE 

(b) by attachment and sale or by sale 
without attachment of any property; 


of the relief granted may require: 
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Provided that, where the decree is for 
the payment of money, execution by de- 
tention in prison shall not be ordered un- 
less, after giving the judgment-debtor an 
opportunity of showing cause why he 
should not be committed to prison, the 
Court, for reasons recorded in writing, is 
satisfied ” 

. This Section “merely enumerates 
the different modes of execution in gene- 
ral terms while the conditions and limita- 
tions under which alone the respective 
modes can be availed of are prescribed 
further on by different provisions’. (See 
AIR Commentaries Vol. I, 9th Edn. 
P. 863). The opening words of the Section 
“subject to such conditions and limitations 
as may be prescribed” put it beyond 
doubt that there is no wide or unrestrict- 
ed jurisdiction to order execution or to 
claim execution in every case in all the 
modes indicated therein. ‘Prescribed’ has 
been defined in Section 2 (16) of the Code 
to mean “prescribed by rules”, and 
“rules”, under Section 2 (18) means “rules 
and forms” contained in the First Sche- 
dule of the Code or framed by the re- 
spective superior Courts in different 
States under Section 122 or Section 125. 

28, We are one with the High Court 
(majority) that this phrase cannot be con- 
strued to mean that the powers of the 
executing Court under this Section are 
not subject to the other conditions and 
limitations enacted in the other Sections 
of the Code. For instance, the mode, (b), 
by attachment and sale of the propery 
of the judgment-debtor, may not be avail- 
able in respect of property which falls 
within the exemption of Section 60 of the 
Code. Although, ordinarily the decree- 
holder has an option to choose any parti- 
cular mode for execution of his money- 
decree, it will not be correct to say that 
the Court has absolutely no discretion to 
place any limitation as to the mode in 
which the decree is to be executed. The 
option of the judgment-debtor, for in- 
stance, to apply under Order 21, Rule 30, 
C. P. C. for execution of a decree simul- 
taneously against both the persons and 
the property of the judgment-debtor is 
subject to exercise by the. Court of a 
judicial discretion vested in it under 
Order 21, Rule 21, C. P. C. 


29. We have already noticed, that 
under Section 39 (1) (d), the decree-holder 
has no indefeasible, substantive right to 
get a decree of a Court of Small Causes 
passed in his favour transferred to an- 
other Court. Cases are conceivable where 
the decree is of such a petty amount that 
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the Court of Small Causes thinks that it 
can easily be executed by it by attach- 
ment and sale of the movable property 
of the judgment-debtor. In the instant 
case, also the decree was for a small 
amount of Rs. 30/- and odd and we 
understand that the application for 
transfer was made under clause (d) of 
Section 89 (1). Thus, the decree-holder’s- 
right to make an application for transfer 
of his decree under Section 39 (1) (d) is 
a mere procedural right. The Court of 
Small Causes could in its discretion, for 
reasons to be recorded, refuse to transfer 
it to the Court of the Munsif. In other 
words, the decree-holder had no vested 
or substantive right to get the decree 
transferred to the Court of the Munsif for 
execution. The first limb of the issue is 
therefore answered against the appellant. 

80. As regards the second limb of the 
issue, we find ourselves entirely in 
agreement with the High Court that the 
provisions of Section 51 are merely pro- 
cedural in character, A decree-holder gets 
a right to execute the decree only in ac- 
cordance with the procedure provided by 
law in force at the time when the execu- 
tion is sought. If a mode of procedure 
different from the one which obtained at 
the date of the passing of the decree, has} 
been provided by law, the decree-holder. 
is bound to proceed in execution accord- 
ing to the altered procedure. 


31. The Amendment Act XXIV of 
1954 had taken away the power ot the 
transferee Court to execute the transfered 
decree by attachment and sale of the im- 
movable property by making it conter- 
minous with that of the transferor Court 


which, in the instant case, was 
the Small Cause Court and in 
view of the prohibition contained 


in Order 21, Rule 82, Code of Civil 
Procedure, had no power to execute its 
decree by sale of immovable property. 
That being the position, the Court of the 
Munsif to whom the decree had 
been transfered for execution, had also no 
jurisdiction to order sale of the immov- 
able property of the judgment-debtor. 
Thus considered, the sale of the immov- 
able property ordered by the Munsif in 
execution of the decree of the Court 
of Small Causes transferred to him, was 
wholy without jurisdiction and a nullitv. 

82. Once we come to the conclusion 
that the sale in question was totally null 
and void, the altemative contention of 
the appellants with regard to the suit 
being barred by Section 47 of the Code 
of Civil Procedure, does not survive. 
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88. This is not a case of an irregular 
or voidable sale which continues to sub- 
sist so long as it is not set aside, but of 
a sale which was entirely without juris- 
diction. It was non est in the eye of 
law. Such a nullity does not from its very 
nature, need setting aside. 

34. As pointed out by this Court in 
Kiran Singh v. Chaman Paswan, AIR 
1954 SC 840, “..it is a fundamental 
principle, well established that a decree 
passed by a Court without jurisdiction, is 
a nullity; and that its invalidity could be 
set up whenever it is sought to be en- 
forced or relied upon, even at the stage 
of execution, and even in collateral pro- 
ceedings”. 

85. Most of the rulings which have 
been cited in support of their alternative 
contention by the appellants, were also 
cited before the High Court and have 
been rightly distinguished. We need not 
go into the same. 

86. Before we part with the judgment, 
we may, however, note that the amend- 
ment made by the U. P. Act XXIV of 
1954 was deleted by another U. P. 
(Amendment) Act XIV of 1970, and the 
unamended sub-section (1) of Section 42, 
as it existed before the amendment of 
1954, was revived. But, this Amendment 
Act (XIV of 1970) was not given retro- 
spective operation. It did not affect the 
previous operation of the Amendment 
Act XXIV of 1954 or anything suffered 
or done thereunder. 

87. For the foregoing reasons, we up- 
hold the impugned judgment and dis- 
miss this appeal. In view of the law point 
involved, we leave the parties to pay and 
bear their own costs. 

Appeal dismissed. 
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(A) Interpretation of Statutes — Welfare 
Statutes — Interpretation of. 


Welfare statutes must, of necessity, re- 
ceive a broad interpretation. Where legis- 
lation is designed to give relief against 
certain kinds of mischief, the Court is 
not to make inroads by making etymologi- 
cal excursions. (Para 6) 

(B) Industrial Disputes Act (14 of 
1947), Section 25-F — Relief of reinstate- 
ment in services with full back wages —~ 
When can be granted. 

Plain common sense dictates that the 
removal of an order terminating the ser- 
vices of workmen must ordinarily lead to 
the reinstatement of the services of the 
workmen. It is as if the order has never 
been and so it must ordinarily lead to 
back wages too. But there may be excep- 
tional circumstances which make it im- 
possible or wholly inequitable vis-a-vis 
the employer and workmen to direct re- 
instatement with back wages. For 
instance, the industry might have closed 
down or might be in severe financial 
doldrums; the workmen concerned might 
have secured better or other employ- 
ment elsewhere and so on. In such situa- 
tions, there is a vestige of discretion left 
in the Court to make appropriate conse- 
quential orders. (Paras 6) 

(C) Industrial Disputes Act (14 of 1947), 
Section 25 (B) (2) (as amended by Act 86 
of 1964) — Continuous service — Work- 
man must have worked for at least 240 
days in one year — Not necessary that 
he has been in continuous service for one 
year. 

There is no stipulation that a workman 
should have been in employment or ser- 
vice under the employer for a whole 
period of 12 months. In fact the thrust of 
the provision is that he need net be. That 
appears to be the plain meaning without 
gloss from any source. A workman who 

as actually worked for not less than 240 
days during a period of 12 months shall 
be deemed to have been in continuous 
service for a period of 1 year whether or 
not he has in fact been in such continuous 
service for a period of 1 year. It is 
enough that he has worked for 240 days 
in a period of 12 months, it is not neces- 
sary that he should have been in the ser- 
vice of the employer for one whole year. 

(Paras 8, 9) 
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ents, 


CHINNAPPA REDDY, J. :— The facts 
of the four appeals before us (except the 
cases of Usha Kumari and Madhu Bala, 
two out of the seven appellants in Civil 
Appeal No. 633 of 1980) are almost iden- 
tical with the facts in Santosh Gupta v. 
State Bank of Patiala, (1980) 2 Lab LJ 
` 72: (AIR 1980 SC 1219) decided by this 
Court on April 29, 1980, Not unnaturally 
the appellants claim that they should be 
given the same reliefs as were given to 
the workmen in that case, but which have 
been denied to them by the Labour Court 
in the instant cases. The Labour Court 
found, as a fact, that except in the cases 
of three workmen, S. C. Goyal, Usha 
Kumari and Madhu Bala, the termination 
of the services of the remaining appel- 
lants-workmen was in violation of the 
provisions of S. 25F of the Industrial 
Disputes Act, 1947 and therefore invalid 
and inoperative. But, as the termination 
of their services was a consequence of 
their failure to Pe the tests prescribed 
for permanent absorption into the service 
of the Bank and as it was thought their 


reinstatement would have the effect of 
equating them with workmen who had 
qualified for permanent absorption by 


passing the test, the Labour Court re- 
fused to give the workmen the relief of 
reinstatement in service with back 
wages, but, instead, directed payment of 
compensation of six months’ salary to 
each of the workmen, in addition to the 
retrenchment compensation, The appel- 
lants claim that they should be awarded 
the relief of reinstatement with full back 
wages as was done in the case of Santosh 
Gupta v. State Bank of Patiala and other 
earlier cases decided by this Court. On 
the other hand the learned counsel for 
the employer contended that non-com- 
pliance with the requirements of S. 25F 
of the Industrial Disputes Act did not 


render the termination of the service of 
a workman ab initio void but only made 
it invalid and inoperative and that the 
Court, when setting aside the termination 
of the services of a workman on the 
ground of failure to comply with the pro- 
visions of S. 25F, had full discretion not 
to direct reinstatement with full back 
wages, but, instead, to direct the pay- 
ment of suitable compensation. The learn- 
ed counsel invited our attention to cases 
where such discretion had been  exercis« 
ed and to other cases arising under 
Ss. 83 and 88A of the Industrial Disputes 
Act where it was held that discharge of 
workmen during the pendency of ` pro- 
ceedings, without the previous permission 
in writing of the authority before which 
the proorodma was pending was not ab 
initio void and that the Labour Court or 
the Tribunal was not bound to direct re- 
instatement merely because it was found 
that there was a violation of S. 88. 

2. In Santosh Gupta v. State Bank of 
Patiala (AIR 1980 SC 1219), the facts of 
which case were identical with the facts 
of the cases before us, this Court found 
“that the discharge of the workman on 
the ground that she did not pass the test, 
which would have enabled her to be con- 
firmed, was retrenchment within the 
meaning of S. 2 (oo) and, therefore, the 
requirements of S$. 25F had to be com- 
plied with”. On that finding, the reliet 
which was awarded was: “the order of 
the Presiding Officer, Central Govern- 
ment Industrial Tribunal cum Labour 
Court, New Delhi, is set aside and the 
appellant is directed to be reinstated 
with full back wages”, 

3. Earlier, in Hindustan Steel Ltd. v. 
The Presiding Officer, Labour Court, 
Orissa (1977) 1 SCR 586:(AIR 1977 SC 
81), a Division Bench of this Court con- 
sisting of Chandrachud, Goswami and 
Gupta, JJ. on a finding that there was a 
contravention of the provisions of S. 25F 
of the Industrial Disputes Act, affirmed 
the award of the Lower Court directing 
reinstatement with full back wages. In 
another case M/s. Avon Services Produc- 
tion Agencies (P) Ltd. v. Industrial Tri- 
bunal, Haryana (1979) 1 SCC 1: (AIR 
1979 SC 170); Krishna Iyer and Desai JJ. 
found that there was retrenchment with- 
out compliance with the prescribed con- 
ditions precedent. Therefore, they said 
“the retrenchment was invalid and the 
relief of reinstatement with full back 
wages was amply deserved”. 

4. In M/s. Swadesamitran Ltd., Mad- 
ras v. Their Workmen (1960) 3 SCR 144 
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at p. 156: (AIR 1960 SC 762), dealing 
with an argument that even if the im- 
pugned retrenchment was unjustified, rein- 
statement should not have been ordered, 
Gajendragadkar, Subba Rao and Das 
Gupta JJ. observed: 

“Once it is found that retrenchment is 
unjustified and improper it is for the 
tribunals below to consider to what relief 
the retrenched workmen are entitled. 
Ordinarily, if a workman has been impro- 
perly and illegally retrenched he is en- 
titled to claim reinstatement. The fact 
that in the meanwhile the employer has 
engaged other workmen would not neces- 
sarily defeat the claim for reinstatement 
of the retrenched workmen; nor can the 
fact that protracted litigation in regard 
to the dispute has inevitably meant delay, 
defeat such a claim for reinstatement. 
This court has consistently held that in 
the case of wrongful dismissal, discharge 
or retrenchment, a claim for reinstate- 
ment cannot be defeated merely because 
time has lapsed or that the employer has 
engaged fresh hands (Vide: Punjab 
National Bank Ltd. v. All India Punjab 
National Bank Employees’ Federation 
(1960) 1 SCR 806: (AIR 1960 SC 160) and 
National Transport and General Co. Ltd. 
v. The Workmen (Civil Appeal No. 812 
oye decided on January 22, 1957 

5. In State Bank of India v. N. Sundara 
Money, (1976) 8 SCR 160 at p. 166: (AIR 
1976 SC 1111) a Division Bench of this 
Court consisting of Chandrachud, Krishna 
Iyer and Gupta JJ. held that a certain 
order of retrenchment was in violation of 
the provisions of S. 25F and was, there- 
fore, invalid and imoperative. After so 
holding, they proceeded to consider the 
question of the relief to be awarded. They 
observed: 


“What follows? Had the State Bank 
known the law and acted on it, half-a- 
month’s pay would have concluded the 
siory. But that did not happen. And now, 
some years have passed and the Bank 
has to pay, for no service rendered, Even 
so, hard cases cannot make bad law. Re- 
instatement is the necessary relief that 
follows. At what point? In the particular 
facts and circumstances of this case, the 
respondent shall be put back where he 
left off, but his new salary will be what 
he would draw were he to be appointed 
in the same post today de novo. As for 
benefits, if any, flowing from service he 
will be ranked below all permanent em- 
ployees in that cadre and will be deemed 
to be a temporary hand up to now. He 


ALR. 


will not: be allowed to claim any ad- 
vantages in the matter of seniority or 
other priority inter se among temporary 
employees on the ground that his retrench- 
ment is being declared invalid by this 
Court. Not that we are laying down any 
rener proposition' of law, but make this 

irection in the special circumstances of 
the case. As for the respondenťs emolu- 
ments, he will have to pursue other reme- 
dies, if any”. 

6. We do not propose to refer to the 
cases arising under S. 33 and 33A of the 
Industrial Disputes Act or to cases aris- 
ing out of references under Ss. 10 and 
10A of the Industrial Disputes Act. Nor 
do we propose to engage ourselves in the 
unfruitful task of answering the question 
whether the termination of the services 
of a workman in violation of the provi- 
sions of S. 25F is void ab initio or merely 
invalid and inoperative, even if it is pos- 
sible to discover some razors edge dis- 
tinction between the Latin ‘void ab initio’ 
and the Anglo-Saxon ‘invalid and inopera- 
tive’. Semantic luxuries are misplaced in 
the interpretation of ‘bread and butter 
statutes. Welfare statutes must, of neces- 
sity, receive a broad interpretation. 

ere legislation is designed to give re- 
lief against certain kinds of mischief, the 
Court is not to make inroads by makin 
etymological excursions. Void ab initio’, 
‘invalid and inoperative’ or call it what 
you will, the workmen and the employer 
are primarily concerned with the conse- 
quence of striking down the order of ter- 
mination of the services of the workmen. 
Plain common sense dictates that the re- 
moval of an order terminating the ser- 
vices of workmen must ordinarily lead to 
the reinstatement of the services of the 
workmen. It is as if the order has never 
been and so it must ordinarily lead to 
back wages too. But there may be excep- 
tional circumstances which make it im- 
possible or wholly inequitable vis-a-vis 
the employer and workmen to direct re- 
instatement with full back wages. For in- 
stance, the industry might have closed 
down or might be in severe financial] 
doldrums; the workmen concerned might: 
have secured better or other employment 
elsewhere and so on. In such situations,| 
there is a vestige of discretion left in the! 
Court to make appropriate consequential, 
orders. The Court may deny the relief ofi 
reinstatement where reinstatement is im- 
Doble because the industry has closed] 
own. The Court may deny the relief of' 
award of full -back 


wages where 
that would place 


an impossible bur- 
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en on -the ‘employer. In such and- 


other exceptional cases the Court 
may mould the relief but, ordinari- 
ly the relief to be awarded must be re- 
instatement with full back wages. That 
relief must be awarded where no special 
impediment in the way of awarding the 
relief is clearly shown. True, occasional 
hardship may be caused to an employer 
but we must remember that, more often 
than not, comparatively far greater hard- 
ship is certain to be caused to the work- 
men if the relief is denied than to the 
employer if the relief is granted. 


7. In the cases before us we are un- 
able to see any special impediment in the 
way of awarding the relief. The Labour 
Court appears to have thought that the 
award of the relief of reinstatement with 
full back wages would put these workmen. 
on a par with those who had qualified 
for permanent absorption by passing the 
prescribed test and that would create dis- 
satisfaction amongst the latter. First, they 
can never be on par since reinstatement 
would not qualify them for permanent 
absorption. They would continue to be 
temporary, liable to be retrenched. 
Second there is not a shred of evidence to 
suggest that their reinstatement would be 
a cause for dissatisfaction to anyone. 
There is no hint in the record that any 
undue burden would be placed on the 
employer if the same relief is granted as 
was done in Santosh Gupta v. State Bank 
of Patiala (AIR 1980 SC 1219). 


8. The cases of Usha Kumari and 
Madhu Bala were treated by the Labour 
Court as distinct from the cases of all the 
other appellants on the ground that, 
though they had worked for more than 
two hundred and forty days in the pre- 
ceding twelve months, they had not been 
in employment for one year. It appears 
that Usha Kumari and Madhu Bala were 
in the employment of the Bank from 
May 4, 1974 to January 29, 1975 and had 
worked for 258 and 266 days respectively 
during that period. As the period from 
May 4, 1974 to January 29, 1975 was not 
one year, it was conceded before the 
Labour Court that there was no violation 
of the provisions of S. 25F of the Indust- 
rial Disputes Act. Before us, the conces- 
sion was questioned and it was argued 
that there was non-compliance with the 
requirements of S. 25F of the Act. Since 
the facts were not disputed, we enter- 
tained the argument and heard the coun- 
sel on the question. The concession was 
apparently based on the decision of this 
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Court in Sur Enamel and Stamping 
Works (P) Ltd. v. Their Workmen, (1964) 
8 SCR 616 at pp. 622-623 : (AIR 1963 SC 
1914). That decision was rendered before 
S. 25B, which defines ‘continuous ser- 
vice’ for the purposes of Chapter VA of 
the Industrial Disputes Act was recast by 
Act 36 of 1964. The learned counsel for 
the employer submitted that the amend- 
ment made no substantial difference. Let 
us take a look at the statutory provisions. 
Section 25-F, then and now, provides 
that no workman employed in any in- 
dustry who has been in continuous ser- 
vice for not less than one year under an 
employer shall be retrenched by that em- 
ployer until certain conditions are ful- 
tilled. Section 25-B’s marginal title is 
‘Definition of continuous Services. To 
the extent that it is relevant S. 25-B (2) 
as it now reads is as follows: 


“Where a workman is not in continuous 
service for a period of one year 
or six months, he shall be deemed to be 
in continuous service under an employer 


T a period of one year, if the 
workman, during a period of twelve 
calendar months preceding the date with 
reference to which calculation is to be 
made, has actually worked under the em- 
ployer for not less than— 

(i) one hundred and ninety days in the 
case of a workman employed below 
ground in a mine; and 

(ii) two hundred and forty days in any 
other case; 


ere eens 


Explanation i a eld 


less than one year under an employer be- 
fore that provision applies. While so, 
present S, 25-B (2) steps in and says that 
even if a workman has not been in con- 
tinuous service under an employer for a 
period of one year, he shall be deemed 
to have been in such continuous service 
for a period of one year, if he has actually 
worked under the employer for 240 days 
in the preceding period of twelve months. 
There is no stipulation that he should) 
have been in employment or service 
under the employer for a whole period 
of twelve months. In fact, the thrust of 
the provision is that he need not be. That 
appears to be the plain meaning without 
gloss from any source. 


9. Now, S. 25-B was not always so 
worded, Prior to Act 86 of 1964, it read 
as follows:— p o. . ; 


426 S. C. S. K. Verma v. Industrial Tribunal-cum-Labour Court, New Delhi ALR 


“For the purposes of Sections 25-C and 
25-F, a workman who, during a period 
of twelve calendar months, has actually 
worked in an industry for not less than 
two hundred and forty days shall be 
deemed to have completed one years 
continuous service in the industry. 

Explanation. 6.0.0 sere sere rese co 
The difference between old 25-B and 
present 25-B is patent. The clause “where 
a workman is not in continuous service.. 
....for a period of one year” with which 
present S. 25-B (2) so significantly begins, 
was equally significantly absent from old 
S. 25-B, Of the same degree of signifi- 
cance was the circumstance that prior to 
Act 86 of 1964 the expression “Con- 
tinuous Service” was separately defined 
by S. 2 (eee) as follows:— 

“(eee) ‘continuous service’ means un- 

interrupted service, and includes service 
which may be interrupted merely on ac- 
count of sickness or authorised leave or 
an accident or a strike which is not il- 
legal, or lock-out or a cessation of work 
which is not due to any fault on the part 
of the workman;” 
Section 2 (eee) was omitted by the same 
Act 86 of 1964 which recast S. 25-B. Sec- 
tion 25-B as it read prior to Act 36 of 
1964, in the light of the then existing Sec- 
tion 2 (eee), certainly lent itself to the 
construction that a workman had to be 
in the service of the employer for a 
period of one year and should have work- 
ed for not less than 240 days before he 
could claim to have completed one year’s 
completed service so as to attract the 
provisions of S. 25-F. That precisely was 
what was decided by this Court in Sur 
Enamel and Stamping Works Ltd. v. 
Their Workmen, (AIR 1963 SC 1914). The 
Court said: 


“On the plain terms of the section 
(S. 25-F) only a workman who has been 
in continuous service for not less than 
one year under an employer is entitled to 
its benefit. ‘Continuous Service’ is defin- 
ed in S, 2 (eee) as meaning uninterrupted 
service, and includes service which may 
be interrupted merely on account of 
sickness or authorised leave or an acci- 
dent or a strike which is not illegal or a 
lock-out or a cessation of work which is 
not due to any fault on the part of the 
workman. What is meant by “one year of 
continuous service” has been defined in 
S. 25B. Under this section a workman who 
during a period of twelve calendar 
months has actually worked, in an in- 
dustry for not less than 240 days shall be 
deemed to have completed service in the 


industry. xxx xxx The position (there- 
fore) is that during a period of employ- 
ment for less than 11 calendar months 
these two persons worked for more than 
240 days. In our opinion that would not 
satisfy the requirement of S. 25B. Before 
a workman can be considered to have 
completed one year of continuous service 
in an industry it must be shown first 
that he was employed for a period of not 
less than 12 calendar months and, next 
that during those 12 calendar months 
had worked for not less than 240 days. 
Where, as in the present case, the work- 
men have not at all been employed fora 
period of 12 calendar months it becomes 
unnecessary to examine whether the ac- 
tual days of work numbered 240 days or 
more”. 


Act 86 of 1964 has drastically changed 
the position. S. 2 (eee) has been repealed 
and S. 25-B (2) now begins with the 
clause “where a workman is not in con- 
tinuous service...... for a period of one 
year”. These changes brought about by 
Act 86 of 1964 appear to be clearly de- 
signed to. provide that a workman who 
has actually worked under the employer 
for not less than 240 days during a period 
of twelve months shall be deemed to 
have been in continuous service for a 
period of one year whether or not he has 
in fact been in such continuous service 
for a period of one year. It is enough that 
he has worked for 240 days in a period 
of 12 months; it is not necessary that he 
should have been in the service of the em- 
ployer for one whole year. So we hold 
that Usha Kumari and Madhu Bala are 
Hs the same position as the other appel- 
ants. 


10. In the result all the appeals are 
allowed and the workmen-appellants are 
directed to be reinstated with full back 
wages. We, however, super-impose the 
condition that the salary on reinstatement 
of the workmen will be the salary which 
they were drawing when they were re- 
trenched (subject of course to any revi- 
sion of scales that might have been made 
in the meanwhile) and the period from 
the date of retrenchment to the date of 
reinstatement will not be taken into ac- 
count for the purpose of reckoning 
seniority of the workmen among tem- 
porary employees. The respondent is 

ee to deal with its employees, who are 
temporary, according to the law. There 
will be no order regarding costs. 

PATHAK, J:— 11. I ged agree 
with my learned brother Chinnappa 
Reddy in the order proposed by him. 
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12. The appeals raise strictly limited 
questions. The appeals by Usha Kumari 
and Madhubala involve the question 
whether they can be regarded as being in 
continuous service for a period of one 
year within the meaning of S. 25B (2), 
Industrial Disputes Act, 1947 and if so, 
to what relief would they be entitled. 
The remaining appeals require the court 
to examine whether the appellants should 
have been awarded reinstatement with 
back wages instead of the curtailed relief 
granted by the Industrial Tribunal-cum- 
Labour Court. That is the entire scope of 
these appeals. No question arises before 
us whether the termination of the ser- 
vices of the appellants amounts to “re- 
trenchment” within the meaning of S. 2 
(oo) of the Act. The respondent Bank of 
India has spparently accepted the find- 
ing of the Industrial Tribunal-cum-Labour 
Court that the termination amounts to 
retrenchment. It has not preferred any 
appeal, I mention this only because I 
should not be taken to have agreed with 
the interpretation of S. 2 (00) rendered 
in Santosh Gupta v. State Bank of Patiala 
(1980) 2 Lab LJ 72: (AIR 1980 SC 1219). 

13. Proceeding on the footing men- 
tioned above, my learned brother Chin- 
nappa Boddy has, I say with respect, 
rightly concluded that on the facts and 
circumstances before us the appellants 
should be reinstated with full back wages 
subject to the proviso that the salary on 
reinstatement will be the salary drawn by 
respective appellants on the date of their 
retrenchment, qualified by the impact of 
any revisional scale meanwhile, and sub- 
ject to the further proviso that the period 
intervening between the date of retrench- 
ment and the date of reinstatement will 
be omitted from account in the deter- 
mination of thé seniority of these appel- 
lants among temporary employees. Ordi- 
narily, a workman who has been re- 
trenched in contravention of the law is 
entitled to reinstatement with full back 
wages and that principle yields only 
where the justice of the case in the light 
of the particular facts indicates the de- 
sirability of a different relief. It has not 
been shown to us on behalf of the re- 
spondent why the ordinary rule should 
not be applied. 


14. On the other question decided by 
my learned brother I have no hesitation 
in agreeing that having regard to the 
simultaneous amendments introduced in 
the Industrial Disputes Act, 1947 by Act 
No. 36 of 1964 — the deletion of S. 2 
(eee) and the substitution of the present 
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S. 25B for the original section — it is no 
longer necessary for a workman to show 
that he has been in employment during a 
preceding period of twelve calendar 
months in order to qualify within the 
terms of S. 25-B. It is sufficient for the 
purposes of S. 25B (2) (a) (ii) that he has 
actually worked for not less than 240 
days during the preceding period of 12 
calendar months. The law declared by 
this Court in Sur Enamel and Stampin 

Works (P) Ltd. v. Their Workmen, (1964 
8 SCR 616 at pp. 622-623 : (AIR 1963 SC 
1914) does not apply to situations govern- 
ed by the subsequently substituted Sec- 
tion 25B of the Act. 


15. With these observations, I concur 
with the order proposed by my learned 


brother. 
Appeals allowed. 


AIR 1981 SUPREME COURT 427 
= 1980 Cri. L. J. 1484 
(From: Delhi)* 

R. S. SARKARIA AND E. S. 
VENKATARAMIAH, JJ. 


Criminal Appeal No. 76 of 1974, D/- 
29-10-1980. 


Dara Singh, Appellant v. The 
through Director of Enforcement, 
Delhi, Respondents. 


Foreign Exchange as es Act (7 of 
1947), S$. 23-F — Adjudication proceed- 
ings and Appeal Rules (1957), R. 5 — Pro- 
secution under S. 23-F — Absence of 
proof of knowledge of the order — No 
penal action for non-compliance with that 
order. Criminal Appeal No. 174 of 1972, 
D/- 9-11-1978 (Delhi), Reversed. 


When the law lays down that non- 
compliance with an order would expose 
the person against, whom it is made to 
criminal liability, it is reasonable to hold 
that in the absence of proof of his know- 
ledge of the order no penal action can be 
taken against him for non-compliance 
with it. The information or Imowledge 
which he may gather about such order in 
the course of the criminal proceedings 
instituted for non-compliance with it can- 
not be a substitute for the knowledge of 
the order which should ordinarily precede 
the institution of such proceedings, Hence 
in the absence of proof of his knowledge 


State 
New 
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of the order either by the supply of the 
copy of the order under Rule 5 of the 
Rules or in any other manner, it cannot 
be said that such person has failed to pay 
the penalty imposed on him under the 
Act and has become liable to be proceed- 
ed against under S. 28-F. AIR 1961 SC 
1500, Applied. Criminal Appeal No. 174 
of 1972, D/- 9-11-1973 (Delhi), Reversed. 

(Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1961 SC 1500: (1960) 1 SCR 676: 
1961 All LJ 650 5 


Mr. R. L. Kohli, Sr. Advocate (Amicus 
Curiae) (Mr. R. C. Kohli, Advocate with 
him), for Appellant; Mr. Hardayal Hardy, 
Sr. Advocate (Miss A. Subhashini and Mr. 
R. N. Poddar, Advocates with him), for 
Respondent. 


E. S. VENKAT. J. :— This 
appeal by special leave is filed against the 
judgment of the High Court of Delhi in 
Criminal Appeal No. 174 of 1972 convict- 
ing the appellant, Dara Singh, of an of- 
fence punishable under Section 28F of the 
Foreign Exchange Regulation Act, 1947 
(Act No. 7 of 1947) (hereinafter referred 
to as ‘the Act’) and sentencing him to im- 
Poron for a term of one year with a 

irection that the said sentence should 
be served by him concurrently with the 
sentence of imprisonment for life imposed 
on him in another case on a charge of 
murder. 


2. The facts leading to this appeal can 
be summarised thus: On March 28, 1968 
foreign currencies amounting to £ 185 and 
U. S. $ 13060 besides Indian currency 
amounting to Rs. 1,800/- were seized 
from the appellant by the Railway Police 
at the Railway Station at Sangrur. There- 
upon proceedings were initiated against 
the appellant for contravention of Sec- 
tions 4 and 9 of the Act under S. 28 (1) 
(a) read with Section 28D of the Act be- 
ore the Director of Enforcement of 
Foreign Exchange Regulation appointed 
by the Central Government for the pur- 
pose of enforcing the provisions of the 
Act. By an ex parte order dated May 12, 
1967, the Director of Enforcement held 
the appellant guilty of contravention of 
provisions of Section 9 of the Act read 
with the Central Government Notification 
No. F. 1 (67-EC/57 dated 25-9-1958 as 
amended up to 6-3-1961) and Section 4 (1) 
of the Act and imposed on him a penalty 
of Rs. 6,000/- which the appellant was 
directed to pay to the Directorate of En- 
forcement within forty-five days of the 
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issue of the order. As the penalty was not 
paid within forty-five days from the date 
of the issue of the order of the Director 
of Enforcement, a complaint was lodged 
on November 13, 1969 by the Deputy 
Director of Enforcement before the Judi- 
cial Magistrate, First Class, New Delhi 
under Section 28F of the Act. In the com- 
plaint it was specifically stated that a 
copy of the order of the Director of En- 
forcement imposing the penalty on the 
appellant had been served on him on May 
4, 1968 and that as the appellant had not 
deposited the penalty with the Directorate 
of Enforcement within forty-five days 
from the date of the order, the appellant 
was liable to be punished under Sec- 
tion 28F of the Act. The appellant denied 
that he had been served with the copy of 
the order ofthe Director of Enforcement 
imposing penalty on him and further 
stated that he did not know that he had 
to pay the penalty in question. The learn- 
ed Magistrate acquitted the appellant by 
his order dated July 29, 1972 holding that 
it had not been established that the order 
passed by the Director of Enforcement 
had been served on the appellant on May 
4, 1968 as alleged in the complaint and 
that, therefore, there were no grounds to 
hold the appellant guilty of contraven- 
pon of Section 23F of the Act which read 
thus: 


“23F. If any person fails to pay the 
penalty imposed by the Director of En- 
forcement or the Appellate Board or the 
High Court, or fails to comply with any 
of their directions or orders, he shall, on 
conviction before a Court, be punishable 
with imprisonment for a term which may 
ae to two years, or with fine, or with 

oth. 


8. The Magistrate while acquitting the 
appellant rejected the plea of the com- 
plainant that the appellant was liable to 
be punished under Section 23F since he 
had in any event come to know of the 
order of the Director of Enforcement on 
the date on which he appeared in the 
Court i. e. on August 7, 1970 and that the 
charge had been framed by the Magis- 
trate on March 4, 1972 after the expiry of 
a period of forty-five days from the date 
on which the appellant had appeared in 
the court by observing that “he could not 
be convicted in the case on that count be- 
cause these allegations are not contained 
even in the charge much less in the com- 
plaint”, Aggrieved by the decision of 
acquittal of the Magistrate, the Director 
of Enforcement filed an appeal before the 
High Court of Delhi with the special leave 
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of that court granted under Section 417 (8) 
of the Code of Criminal Procedure. As 
the appellant who was undergoing impri- 
sonment for life imposed on him in an- 
other case at the Central Jail, Ferozepur 
did not make any arrangement for his de- 
fence before the High Court, an advocate 
was appointed as amicus curiae to assist 
the court in the appeal. After hearing 
learned counsel who appeared in the case, 
the High Court by its judgment dated 
November 9, 1973 reversed the order of 
acquittal passed by the Magistrate, found 
the appellant guilty of the offence punish- 
able under Section 2838F of the Act and 
sentenced him to imprisonment for a term 
of one year. While doing so, the Hi 
Court agreed with the finding of the 
Magistrate that the order of the Director 
of Enforcement imposing penalty on the 
appellant had not been served on the ap- 
pellant on May 4, 1968 as alleged in the 
complaint but it was of the view that since 
the appellant had come to know about 
the order on August 7, 1970 when he ap- 
peared before the Magistrate and he had 
not paid the penalty within a reasonable 
time thereafter, he was liable to be punish- 
ed under Section 28F of the Act. The 
relevant part of the judgment of the High 
Court reads thus: 


“The order of acquittal made by the 
learned trial Magistrate proceeds, in our 
opinion, on an altogether erroneous view 
of the provisions of Section 23F of the 
Act. For proving the guilt of Dara Singh 
in the light of the charge framed against 
him, it had only to be established that he 
had failed to pay the penalty imposed by 
the Director of Enforcement. As was 
ordered by the Director of Enforcement 
the penalty had to be paid within 45 days 
from the date of issue of the adjudication 
order. Obviously, however, no payment 
could be made unless the person on 
whom the penalty was imposed had come 
to know about the order. At the latest 
Dara Singh came to know about the ad- 
judication order on August 7, 1970, if not 
earlier. He should have, therefore, paid 
the penalty within a reasonable period 
from that date and in any case within 45 
days from the said date. The penalty not 
having been paid or deposited by Dara 
Singh, he was clearly guilty of contraven- 
tion of the adjudication order made by 
the Director of Enforcement and should 
have been convicted under Section 28F of 
the Act”. 

4. The question which arises for con- 
sideration in this appeal is whether the 
High Court was right in the circumstances 
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of the case in finding the appellant guilty 
of the offence in question. It is necessary 
at this stage to refer briefly to some of 
the provisions of the Act and the Adjudi- 
cation Proceedings and Appeal Rules, 1957 
[poreinattor referred to as ‘the Rules’) 
ramed under Section 27 of the Act. 
Under clause (a) of sub-section (1) of Sec- 
tion 28 of the Act, the Director of En- 
forcement is empowered to levy penalty 
not exceeding three times the value of the 
foreign exchange in respect of which the 
contravention has taken place, or five 
thousand rupees, whichever is more, as 
may be adjudged by him in the manner 
provided in the Act if any person is found 
to contravene the provisions of Section 4, 
Section 9 or any of the other provisions 
referred to in Section 23 (1). Section 23D 
of the Act requires the Director of En- 
forcement to hold an inquiry in the pre- 
scribed manner against any person who is 
liable to be proceeded against under 
clause (a) of Section 28 (1) after giving 
him a reasonable opportunity of being 
heard and if on such inquiry, the Direc- 
tor of Enforcement is satisfied that the 
erson has committed the contravention, 
e may impose such penalty as he thinks 
fit in accordance with the provisions of 
Section 23 of the Act. An appeal lies to 
the Appellate Board under Section 238E 
of the Act against the order of the Direc- 
tor of Enforcement imposing penalty. 
Rules 3, 4 and 5 of the Rules set out the 
procedure to be followed by the Director 
of Enforcement in holding the inquiry 
under Section 28D of the Act. Rule 3 of 
the Rules among others provides for the 
issue of a notice to the person against 
whom proceedings are initiated for con- 
travention of the provisions referred to in 
Section 28 (1) of the Act and for giving 
an opportunity to him to defend himself 
in the proceedings before the Director of 
Enforcement. Sub-rule (7) of Rule 3 of 
the Rules provides that if, upon considera- 
tion of the evidence produced before the 
Director, the Director is satisfied that the 
person has committed the contravention, 
e may, by order in writing impose such 
penalty as he thinks fit in accordance 
with the provisions of clause (a) of sub- 
section (1) of Section 28. There is no rule 
requiring the person against whom an 
order is made to appear before the 
Director of Enforcement on any specified 
date on which the order would be pro- 
nounced in his presence. Rule 4 of the 


Rules requires the Director of Enforce- 
ment to specify in hiş order the provi- 
sions of the Act or of the Rules, direc- 
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tions or orders made thereunder in respect 
of which contravention has taken place 
and to give brief reasons for his decision. 
Rule 5 of the Rules requires that a copy 
of the order made under sub-rule (7) of 
Rule 8 shall be supplied free of charge to 
the person against whom the order is 
made and that every copy of such order 
shall state that the copy is supplied free 
of charge for the use of the person to 
whom it is issued and that an appeal lies 
against that order to the Appellate Board 
under Section 238E within thirty days of 
the date of the order. Rule 6 of the Rules 
states that every appeal presented to the 
Appellate Board under Section 28E of the 
Act shall be in the form of a memoran- 
dum signed by the appellant and the 
memorandum shall be accompanied by a 
copy of the order appealed against. 


5. Having regard to the aforesaid pro- 
visions of the Act and the Rules, it has to 
be held that the service of a copy of the 
order made under sub-rule (7) of Rule 8 
of the Rules on the person against whom 
the said order is made is not an empty 
formality. In the absence of a provision of 
law requiring the Director of Enforce- 
ment to pronounce his order in the pre- 
sence of the -penon against whom it is 
made, the only date on which it can be 
deemed to have been effectively made is 
the date on which he gets the knowledge 
of the order either by the supply of a 
copy of the order or by any other means 
because first, the statute provides a re- 
medy to the person against whom the 
order is made by way of an appeal to be 

referred within the prescribed period 
ein the date of the order to the Appel- 
late Board under Section 28E of the Act 
and secondly non-compliance with the 
order would expose him to the punish- 
ment that may be imposed on him under 
Section 23F of the Act. It would be whol- 
ly unjust to compute the period of limita- 
tion to file an appeal from a date earlier 
than the date on which the party who is 
entitled to prefer an appeal has the know- 
ledge of the order. In cases where an 
order which is appealable is not pronounc- 
ed in the presence of the Pen against 
whom it is made, it should be assumed 
that unless there is any specifie provision. 
of law to the contrary the date of his 
knowledge of the order is the date of the 
order for the purpose of computing the 

eriod of limitation irrespective of the 
Mate on which it is actually passed. (Vide 
Raja Harish Chandra Raj Singh v. The 
Deputy Land Acquisition Officer, (1962) 1 
SCR 676 : (AIR 1961 SC 1500).) It is equal- 
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ly so even in the case of an order non- 
compliance of which would lead to prose- 
cution and consequent imposition of 
penalty. When the law lays down that 
non-compliance with an order would ex- 
pose the person against whom it is made 
to criminal liability. It is reasonable to 
hold that in the absence of proof of his 
knowledge of the order no penal action 
can be taken against him for non-compli- 
ance with it. The information or know- 
ledge which he may gather about such 
order in the course of the criminal pro- 
ceedings instituted for non-compliance 
with it cannot be a substitute for the 
knowledge of the order as mentioned 
above, which should ordinarily precede 
the institution of such proceedings. 


6. Under Section 28-F of the Act if 
any person fails to pay the penalty im- 
posed by the Director of Enforcement, 
he on conviction is liable to be punished 
with imprisonment which may extend to 
two years or with fine or with both. No 

erson can be convicted under Sec. 28F 

r failure to pay the penalty imposed on 
him by the Director of Enforcement when 
he is not at all informed earlier about the 
imposition of the penalty. Hence in the 
absence of proof of his knowledge of the 
order either by the supply of the copy of 
the order under Rule 5 of the Rules or 
in any other manner, it cannot be said 
that such person has failed to pay the 
penalty imposed on him under the Act 
and has become liable to be proceeded 
against under Section 28F. 

7. As mentioned earlier, the specific 
case set out in the complaint was that a 
copy of the order of the Director of En- 
forcement had been served on the appel- 
lant on May 4, 1968 and that both the 
Magistrate and the High Court refused 
to accept it. The finding of the High Court 
is that the appellant must have come to 
know of the order on August 7, 1970 
when he appeared before the Magistrate. 
It is, therefore, obvious that on the date 
on which the complaint was filed before 
the Magistrate i. e. on November 18, 1969 
or on the date on which process was issu- 
ed by the Magistrate on taking cognisance 
of the case to the appellant to appear be- 
fore him pursuant to which he appeared 
before him on August 7. 1970, the appel- 
lant had not even the knowledge of the 

assing of the order imposing penalty on 
fim let alone the specific provision of the 
Act or the Rules which according to the 
order he had violated and the reasons in 
support of the order. The appellant had 
not, therefore, committed any offence 
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punishable under Section 23-F of the Act 
on those dates. The Magistrate could not, 
therefore, take cognisance of any offence 
punishable under Section 23F of the Act 
on the date on which he issued process to 
the appellant to appear before him. Even 
the charge framed against the appellant 
did not state that the order imposin 
penalty on him had been communicate 
to him on August 7, 1970 and that he was 
being tried for an offence punishable 
under Section 28-F for non-compliance 
with the order so communicated on 
August 7, 1970, The charge only contain- 
ed the gist of what was stated in the 
complaint on November 13, 1969. The 
High Court was, therefore, in error in the 
circumstances of the case in setting aside 
the order of acquittal passed by the 
Magistrate and in finding the appellant 
guilty of the offence complained of. 

8. In the result, the appeal is allowed 
and the conviction of the appellant and 
the sentence imposed on him by the High 
Court are set aside. The order of acquit- 
tal passed by the Magistrate is restored. 

9. At the time of granting special 
leave to appeal in this case, as it was 
stated that the appellant had been acquit- 
ted of the charge of murder, the sentence 
of imprisonment for life had been can- 
celled and that he had been undergoing 
imprisonment awarded by the High Court 
under Section 28-F of the Act, this Court 

ranted bail to the appellant to the satis- 

action of the trial court and directed 
that he should be released on bail unless 
he was required to be in prison in connec- 
tion with or on account of any other case. 
It is not known whether the appellant 
was in fact released on bail pursuant to 
the above order. If he is on bail, his bail 
bond stands cancelled. 

Appeal allowed. 


AIR 1981 SUPREME COURT 481 
= 1980 Cri. L. J. 1487 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Writ Petns. Nos. 4844, 1899 
and 4500 of 1980, D/- 24-10-1980. 

Smt. Shalini Soni, Petitioner v. Union 
of India and others, Respondents, 

Mohd. Yunus (detenu), Petitioner y. Lt. 
Governor of Delhi and others, Respon- 
dents. 

Govinda Vaswani, Petitioner v. Union 
of India and others, Respondents. 

(A) Constitution of India, Art. 22 (5) —= 
Representation by detenu — No form pre- 
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scribed — Request for release of detenu 
supported with reasons therefor —. Has 
to be deemed as representation — Re- 
quest also to supply copies of documents 
etc. — Character of representation not 
divested thereby. 


The representation has not to be made 
in any prescribed form. So long as it con- 
tains a demand or a request for the release 
of the detenu in whatever form or lan- 
guage couched and a ground or a reason is 
mentioned or suggested for such release, 
there is no option but to consider and 
deal with it as a representation for the 
purpose of Art. 22 (5) of the Constitution. 

(Para 4) 

Where the detenu alleges in his repre- 
sentation that the grounds of detention 
were vague, irrelevant and non-existent, 
and therefore he was unable to make any 
representation as he had not been given 
copies of the statements, documents and 
materials relied upon by the detaining 
authority in arriving at the satisfaction 
that he should be detained, the mere re- 
quest for copies of documents to enable 
the detenu to make a further representa- 
tion on merits as well as on other grounds 
in the event of the detaining authority 
not agreeing to revoke the order of de- 
tention for the reason mentioned in the 
communication would not divest the com- 
munication of its character as a repre- 
sentation. (Para 4) 


(B) Constitution of India, Arts. 22 (5), 
19 — Preventive detention — Procedural 
safeguards — Breach of — Detenu en- 
titled to be released. 


The obligation imposed on the detain- 
ing authority, by Art. 22 (5) to afford to 
the detenu the earliest opportunity of 
making a representation, carries with it 
the imperative i pee that the repre- 
sentation shall be considered at the 
earliest opportunity. Since all the consti- 
tutional protection that a detenu can 
claim is the little that is afforded by the 
procedural safeguards prescribed by Arti- 
cle 22 (5) read with Art. 19, the Courts 
have a duty to rigidly insist that 
preventive detention procedures be fair 
and strictly observed. A breach of the 
procedural imperative must lead to the 
release of the detenu. (Para 4) 

(C) Constitution of India, Arts. 22 (5), 
226 — Preventive detention — Grounds 
— Mea factual inferences plus factual 
material which led to such factual infer- 
ences — Opportunity to make representa- 
tion necessarily implies such construction 
= Subjective satisfaction —- Duty of sta- 
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tutory functionary. (Administrative 
— Statutory functionary — 
satisfaction). 

“Grounds” in Art. 22 (5) do not mean 
mere factual inferences but mean factual 
inferences plus factual material which led 
to such factual inferences. The “grounds” 
must be self-sufficient and self-explana- 
tory. Therefore copies of documents to 
which reference is made in the “grounds” 
must be supplied to the detenu as part 
of the “grounds”. The failure to commu- 
nicate the factual material as a part of 
the “grounds” would amount to non- 
communication of grounds on which the 
order of detention has been made and 
thus would infringe Art. 22 (5). 

(Para 7) 


It is an unwritten rule of the law, con- 
stitutional and administrative, that when- 
ever a decision making function is en- 
trusted to the subjective satisfaction of a 
statutory functionary, there is an implicit 
obligation to apply his mind to pertinent 
and proximate matters only, eschewing 
the irrelevant and the remote. Where 
there is further an express statutory ob- 
ligation to communicate not merely the 
decision but also the grounds on which the 
decision is founded, it is a necessary corol- 
lary that the grounds communicated, that 
is, the grounds so made known, should be 
seen to pertain to pertinent and proximate 
matters and ahold comprise all the con- 
stituent facts and materials that went in 
to make up the mind of the statutory 
functionary and not merely the inferential 
conclusions. The decision to detain a per- 
son depends on the subjective satisfac- 
tion of the detaining authority. The Con- 
stitution and the statute cast a duty on 
the detaining authority to communicate 
the grounds of detention to the detenu. 
Therefore, the grounds communicated to 
the detenu must reveal the whole of the 
factual material considered by the de- 
taining authority and not merely the in- 
ferences of fact arrived at by the detain- 
ing authority; secondly, an opportunity to 
make a representation against the order 
of detention contemplated by Art. 22 (5) 
necessarily implies that the detenu is in- 
formed of all that has been taken into ac- 
count against him in arriving at the deci- 
sion to detain him. It means that the de- 
tenu is to be informed not merely of the 
inferences of fact but of all the factual 
materials which have led to the inferences 
of fact. If the detenu is not to be so in- 
formed the opportunity so solemnly 
guaranteed by the Constitution becomes 
reduced to an exercise in futility. Case 
law discussed. (Paras 7, 9) 
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Mr. A. K. Sen, Sr. Advocate (M/s. Her- 
jinder Singh and M. M. Lodha, Advocates 
with him), for Petitioners; Mr. M. M. 
Abdul Khader Sr. Advocate (M/s. T. V. 
S. N. Chari and Miss A. Subhashini Advo- 
cates with him), for Respondents. 


CHINNAPPA REDDY. J.:— By our 
orders dated October 7, 1980, we directed 
the release of the three detenus whose 
detention under the Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974, was chal- 
lenged in these three writ petitions. We 
now proceed to state our reasons. 


2. Rajesh Soni, the detenu in Criminal 
Writ Petition No. 4344 of 1980 was arrest- 
ed on June 27, 1980. The order of de- 
tention as well as the grounds of deten- 
tion were served on him on the same day. 
On July 27, 1980, his Advocate addressed 
a communication to the Administrator, 
Delhi Administration, Delhi, alleging that 
the grounds were vague, irrelevant and 
non-existent, that his client was unable to 
make any representation as he had not 
been given copies of the statements, 
documents and materials relied upon by 
the detaining authority in arriving at the 
satisfaction that Rajesh Soni should be de- 
tained, that in view of the time limit pre- 
scribed by Sec. 8 (8) of the COFEPOSA 
and in view of Art. 22 (5) of the Constitu- 
tion the continued detention of his client 
was illegal and that he was entitled to be 
released forthwith. Reference was made 
to a judgment of the Gujarat High Court 
where it had been held that if documents 
were not furnished within five days or 
fifteen days, as the case might be, the 
detenus were entitled to be released. It 
was further stated that if the Administra- 
tor was not revoking the detention order, 
copies of documents and material evi- 
dence relied upon in the grounds of de- 
tention should be forthwith supplied so 
as to enable the detenu to make a repre- 
sentation. The communication ended with 
a reiteration of the request that the de- 
tention order should be revoked and the 
detenu released forthwith. One of the 
main complaints of the learned counsel 
for the detenu was that the representation 
dated July 27, 1980 made by the detenu 
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through his Advocate was ‘never consider- 
ed by the Administrator and no orders 
had been passed thereon till now. Copies 
of the documents were, however. furnish- 
ed on August 6, 1980. Meanwhile the Ad- 
visory Board met on July 30, 1980. The 
order of detention was confirmed by the 
Administrator on August 9, 1980. Another 
complaint of the’ learned counsel for the 
detenu was that there was a delay of over 
one month in furnishing copies of docu- 
ments which formed part of the grounds to 
the detenu and on that ground also the 
detention was vitiated. The learned coun- 
sel invited our attention to several judg- 
ments of this Court and in particular to a 
recent one of Bhagwati and Venkata- 
ramaiah, JJ. in Icchu Devi Choraria v. 
Union of India, W. P. No. 2080 of 1980 
decided on 9-9-1980: (AIR 1980 SC 1983). 


8. The answer of the respondents to 
the challenge based on the failure to con- 
sider the representation dated July 27, 
1980 was that the communication dated 
July 27, 1980 was not a representation at 
all but was a mere request for copies of 
documents and therefore the detention 
could not be questioned on the ground of 
failure to consider the detenu’s repre- 
sentation. The answer to the challenge 
based on the delay in furnishing copies 
of documents was that the detaining au- 
thority was not obliged in law to furnish 
copies of documents relied upon in the 
grounds of detention. All that the detain- 
ing authority was obliged to do under the 
law was to communicate to the detenu all 
the basic facts and particulars which in- 
fluenced the detaining authority in arriv- 
ng at the requisite satisfaction and that 
bligation had been discharged in the pre- 
sent case. The learned counsel urged that 
the view taken by Bhagwati and Venkata- 
ramaiah, JJ. in Icchu Devi Choraria v. 
Union of India (AIR 1980 SC 1988) was 
inconsistent with the view taken by this 
Court in a series of cases and that the 
judgment required reconsideration. 

4. The Writ Petition has to succeed 
on both the grounds. As we mentioned 
earlier the answer of the respondents in 
regard to the ground based on the failure 
of the detaining authority to consider the 
representation dated July 27, 1980 sub- 
mitted by the detenu through his Advo- 
cate was not that the representation was 
ever considered but that it was not a re- 
presentation at all. We are unable to 
agree with the submission made on be- 
oe of the respondents. The representa- 
tion has not to be made in any prescribed 
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form. There is no formula nor any magl- 
cal incantation like “open sesame” to be 
repeated or chanted in order to qualify 
a communication as a representation. So 
long as it contains a demand or a request 
for the release of the detenu in whatever 
form or language couched and a ground 
or a reason is mentioned or suggested for 
such release, there is no option but to con- 
sider and deal with it as a representation 
for the purpose of Art, 22 (5) of the Con- 
stitution. The communication dated July 
27, 1980 contains a demand that the de- 
tenu should be. released forthwith. It 
mentions a reason for the demand for 
release, namely, that. copies of statements, 
documents and materials relied upon by 
the detaining authority in arriving at the 
requisite satisfaction was not furnished to 
the detenu and that the detention was 
therefore, illegal. In support of the claim 
that the detention was illegal reference 
was made to a decision of the Gujarat 
High Court. The communication, then, 
ended with a reiteration of the request 
for the release of the detenu. We find it 
impossible to read the communication as 
anything but a representation against the 
order of detention, True the detenu also 
asked for copies of documents to enable 
him to make a representation if the de- 
taining authority was not prepared to ac- 
cept his demand for revocation of 
the order of detention. The re- 
quest for copies of documents 
to enable the detenu to make a 
further representation on merits as well 
as on other grounds in the event of the 
detaining authority not agreeing to re- 
voke the order of detention for the reason 
mentioned in the communication would 
not divest the communication of its 
character as a representation. We have no 
doubt that the communication dated July 
27, 1980 was a representation which was 
in law required to be considered by the 
détaining authority. Quite obviously, the, 
obligation imposed on the detaining au- 
thority, by Art. 22 (5) of the Constitution, 
to afford to the detenu the earliest oppor- 
tunity of making a representation, carries 
with it the imperative implication that the 
representation shall be considered at the 
earliest opportunity. Since all the con- 
stitutional protection that a detenu - can 
claim is the little that is afforded by the 
procedural safeguards prescribed by 
Art. 22 (5) read with Art. 19, the Courts 
have a duty to rigidly insist that preven- 
tive detention procedures be fair and 
strictly observed. A breach of the proce- 
dural imperative: must lead to the release 
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of the detenu. The representation dated 
[july 27, 1980 was admittedly not consider- 
ed and on that ground alone, the detenu 
was entitled to be set at liberty. 

. In the view that we have taken on 
the question of the failure of the detain- 
ing authority to consider the representa- 
tion of the detenu it is really unnecessary 
to consider the second question raised on 
behalf of detenu in Criminal Writ Peti- 
tion No. 4844 of 1980. However, this ques- 
tion has been squarely and directly rais- 
ed and, indeed, it was the only question 
raised in the other two Criminal Writ 
Petitions and we have, therefore, to deal 


with it. 
6.- Article 22 (5) may be_ reproduced 
here for a better understanding of the 
rival submissions. It says: 

“92 (5) When any person is detained in 

ursuance of an order made under any 
aw providing for preventive detention, 
the authority making the order shall, as 
soon as may be, communicate to such 
person the grounds on whic e order 
has been made and shall afford him the 
earliest eppor uy of making a repre- 
sentation against the order”. 

7. The Article has two facets: (1) com- 
munication of the grounds on which the 
order of detention has been made; (2) 
opportunity of making a representation 
against the order of detention. Commu- 
nication of the prone pre-supposes the 
formulation of the grounds and formula- 
tion of the grounds requires and ensures 
the application of the mind of the detain- 
ing authority to the facts and materials 
before it, that is to say to pertinent and 
proximate matters in regard to each indi- 
vidual case and excludes the elements of 
arbitrariness and automatism (if one may 
be permitted to use the word to describe 
a mechanical reaction without a conscious 
japplication of the mind). It is an un- 
written rule of the Jaw, constitutional and 
administrative, that whenever a decision 
making function is entrusted to the sub- 
ljective satisfaction of a statutory func- 
tionary, there is an implicit obligation to 
iapply his mind to pertinent and proxi- 
‘mate matters only, eschewing the irrele- 
vant and the remote. Where there is fur- 
‘ther an express statutory obligation to 
communicate not merely the decision that 
(but also) the pone on which the deci- 
sion is founded, it is a necessary corollary 
that the grounds communicated, that is, 
ithe grounds so made known, should 
be seen to pertain to _ pertinent 
and proximate matters and should 


comprise all the constituent facts 
and materials that went in to make up 
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the mind of the statutory functionary and 
not merely the inferential conclusions. 
Now, the decision to detain a person 
depends on the subjective satisfaction of 
the detaining authority. The Constitution 
and the statute cast a duty on the detain- 
ing authority to communicate the 
grounds of detention to the de- 
tenu. From what we have said above, 
it follows that the grounds communicated 
to the detenu must reveal the whole of 
the factual material considered by the 
detaining authority and not merely the 
inferences of fact arrived at by the detain- 
ing authority. The matter may also be 
looked at from the point of view of the 
second facet of Art. 22 (5). An opportu- 
ay to make a representation against the 
order of detention necessarily implies that 
the detenu is informed of all that: has 
been taken into account against him in 
arriving at the decision to detain him. It 
means that the detenu is to be informed 
not merely, as we said, of the inferences 
of fact but of all the factual materials 
which have led to the inferences of fact. 
If the detenu is not to be so informed the 
opportunity so solemnly guaranteed by 
the Constitution becomes reduced to an 
exercise in futility. Whatever angle from 
which tbe question is looked at, it is clear 
that “grounds” in Art. 22 (5) do not mean 
mere factual inferences but mean factual 
inferences plus factual material which led 
to such factual inferences. The ‘grounds’ 
must be self-sufficient and self-explana- 
tory. In our view copies of documents to 
which reference is made in the ‘grounds’ 
must be supplied to the detenu as part of 
the ‘grounds’. 


8. This was what was decided by 
Bhagwati and Venkataramiah JJ. in Smt. 
Icchu Devi Choraria v. Union of India 
(AIR 1980 SC 1983). It was observed by 
Bhagwati J., who spoke for the Court: 


“Now it is obvious that when clause (5) 
of Article 22 and sub-section (8) of Sec- 
tion 3 of the COFEPOSA Act provide that 
the grounds of detention should be com- 
municated to the detenu within five or 
fifteen days, as the case may be, what is 
meant is that the grounds of detention in 
their entirety must be furnished to the 
detenu. If there are any documents, 
statements or other materials relied upon 
in the grounds of detention, they must 
also be communicated to the detenu, be- 
cause being incorporated in the grourds 
of detention, they form part of the grounds 
and the grounds furnished to the detenu 
cannot be said to be complete without 
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theni. It would not therefore be sufficient 
to communicate to the detenu a bañe re- 
cital of the grounds of detention, but 
copies of the documents, statements and. 
other materials relied upon in the grounds 
of detention must also Ee furnished. to the 
detenu within the prescribed time subject 
of course to clause (6) of Article 22 in 
order to constitute compliance with 
clause (5) of Article 22. and Section 8, 
sub-section (8) of the COFEPOSA Act. 
One of the primary objects of communi- 
cating the grounds of detention to the 
detenu is to enable the detenu, at the 
earliest opportunity. to make a repre- 
sentation against his detention and it is 
difficult to seé how the detenu can pos- 
sibly make an. effective representation un- 
less he is also furnished copies of the 
documents, statements and other mate+ 
rials relied upon in, the grounds of deten- 
tion. There can therefore be no doubt 
that on a proper construction of clause 6) 
of Article 22 read with Section 8, sub- 
section (8) of the COFEPOSA Act, it is 
necessary for the valid continuance o 
detention that subject to clause (6) of 
Article 22 copies of the documents, state- 
ments and other materials relied upon in 
the grounds of detention should be 
furnished to the detenu. along with the 
aoe ef detention or in any event. not 
ater than five days and in exceptional 
circumstances and for reasons to be re- 
corded in writing, not later than fifteen 
days from the date of detention. If this 
requirement of clause (5) of Article 22 
read with Section 8, sub-section (8) is 
not satisfied, the continued detention of 
the detenu would be illegal and void”. 

It was argued that the observations of 
Bhagwati J. were inconsistent with the 
earlier decisions of this Court and, there- 
fore, the decision of Bhagwati and Ven- 
kataramiah JJ. required reconsideration. 
Reference was made in ~ 


reconsideration 
of Smt. Icchu Devi Choraria’s case (AIR 
1980 SC 1988). On the other hand in our 
view what has been said in Smt. Icchu 
Devi Choraria’s case is but a further 
development and elaboration of what was 
said earlier in Khudiram Das’s case. In 
Khudiram Dass case it was said (at 
pp. 848-849): 


“Section 8 (1) of the Act. which mere- 
ly re-enacts the constitutional require- 
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ments of Article 22 (5), insists that _ all 
basic facts and particulars which influenc- 
ed the detaining authority in arriving at 
the requisite satisfaction leading to the 
making of the order of detention must 
be communicated to the detenu, so that 
the detenu may have an opportunity of 
making an effective representation against 
the order of detention. It is, therefore, 
not only the right of the Court. but also 
its duty as well, to examine what àre 
the basic facts and materials which ac- 
tually and in fact weighed with the 
detaining authority in reaching the re- 
quisite satisfaction, The judicial scrutiny 
cannot be foreclosed by a mere state- 
mient of the detaining authority that it 
has taken into account only certain basic 
facts and materials and though other 
basic facts and materials were before it, 
it has not allowed them to influence its 
satisfaction. The Court is entitled to exam- 
ine the correctness of this statement and 
determine for itself whether there were 
any other basic facts or materials, apart 
from thosé admitted by it, which could 
have reasonably influericed the decision 
of the detaining authority and for that 
purpose, the Court can certainly require 
the detaining authority to produce and 
make available to the Court the entire 
record of the case which was before it. 
That is the least the Court can do to 
énsure observance of the requirements 
of law by the detaining authority”. 

9. Earlier in Vakil Singh v. State of 
Jammu arid Kashmir, AIR 1974 SC 2337, 
one of us (Sarkaria, J.) had pointed out 
that apart from conclusions of fact, 
grounds had a factual constituent also. 
Grounds meant materials on which the 
otder of detention was primarily based. 
that is to say, all primary facts though 
not subsidiary facts or evidential details. 
Recently in Ganga Ramchand Bharvani v. 
Under Secretary to the Government of 
Maharashtra, Writ Petitions on No. 434- 
435 of 1980 decided on 1-8-1980 : (AIR 
‘1980 SC 1744), it was observed by one of 
us (Sarkaria, J.) speaking for himself and 
Pathak, J: 

“The mere facts that the grounds of de- 
tention served on the detenu are elabor- 
ate, does not absolve the detaining au- 
thority from its constitutional responsibi- 
lity to supply all the basic facts and mate- 
rials relied upon in the grounds to the de- 
tenu. In the instant case, the grounds 
contain only the substance of the state- 
ments, while the detenu had asked for 
copies of the full text of those statements. 
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It is submitted by the learned counsel tor 
the petitioner that in the absence of the 
full texts of these statements which had 
been referred to and relied upon in the 
grounds ‘of detention’, the detenus could 
not make an effective representation and 
there is disobedience of the second con- 


stitutional imperative pointed out in 
Khudiram’s case. There is merit in this 
submission”. 


One of the submissions of Shri Abdul 
Khader, learned counsel for the respon- 
dents was that in several earlier cases the 
. question that was always considered was 
whether there was an adequate explana- 
tion for the delay in the supply of copies 
after a request for such copies had been 
made by the detenu but that the expres- 
sion ‘grounds’ had never been understood 
to comprise factual material as well as 
factual inferences so that failure to com- 
municate the factual material as part of 
the ‘grounds’ was straightway to be 
treated as an infringement of the rule con- 
tained in the first facet of Art. 22 (5). This 
has been sufficiently answered by Bhag- 
wati, J. in Icchu Devi Choraria v. Union 
of India (AIR 1980 SC 1988) and by one 
of us parkas |) in Ganga Ramchand 
‘Bharvani v. Under Secretary to the Govt. 
jof Maharashtra (AIR 1980 SC 1744). It is 
ral for us to say anything fur- 
er. 
10. Shri Abdul Khader finally advanced 
a desperate argument invoking the rule 
of “prospective overruling” enunciated in 
Golakhnath’s case (AIR 1967 SC 1648). 
The rule has no application since Icchu 
Devi’s case did not overrule any earlier 
case. 
11. All the three Writ Petitions are, 
therefore, allowed. 
Petitions allowed. 
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Writ Petns. (Criminal) Nos. 528 and 481 
of 1980, D/- 3-9-1980. 

Tushar Thakker, Petitioner v. Union of 
India and others, Ha pondente: 


Mariam. Tayabali Zanzibarwala, Peti- 
tioner v. Union of India and others, Res- 
pondents. 

(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 — Delay in supply- 
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ing of copies of documents to detenu —~ 
Effect. 


The detenu has a constitutional right 
under Article 22 (5) of the Constitution 
to be furnished with copies of all the 
materials relied upon or referred to in 
the grounds of detention, with reasonable 
expedition. Delay tends to stultify the 
detenu’s right to make an effective repre- 
sentation and to have it  considerel 
speedily by the authority concerned. 
There was unreasonable and inordinate 
delay in the supply of the copies of the 
material documents to the detenu. He 
had made the request for supply of copies - 
of those materials, by a letter from jail 
on September 8, 1979. The letter took 


11 days to travel from the jail to the 
detaining authority in the Ministry of 
Finance, New Delhi. Although the Ad- 


vocate of the detenu as a matter of addi- 
tional precaution to eliminate office de- 
lays, again directly wrote on September 
15, 1979 a letter to the office of the 
Directorate of Enforcement for imme- 
diate supply of the copios mentioned in 
the enclosure as he thought that the 
oe Yo pe in ne otic, yet, 
instead of promptly supplying the copies 
repeatedly asked for by the detenu, the 
Advocate was told to come and take in- 
spection of the documents. The inspection 
of the documents was no substitute for 
the constitutional obligation to furnish 
the detenu promptly with copies of all 
the materials relied upon in the grounds 
of detention to enable Fam to prepare and 
make a purposeful representation. With 
great reluctance, the copies of all the 
documents requested for by the detenu 
on September 10, 1979 were supplied on 
October 12, 1979, after a delay of about 
82 days. 


Held that even if five or six days which 
would have been normally taken in tran- 
sit were to be excluded, there was a de- 
lay of 25 or 26 days in supplying the copies. 
This delay had not been satisfactorilv ex- 
plained, and in the circumstances of the 
case, was clearly unreasonable. The delay 
being inordinate and unreasonable had 
vitiated the continuance of his detention. 

(Para 14) 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 — Delay in supply- 
ing material for making representation 
against detention — Effect. 


The legality of the detention of detenu 
had been challenged, inter alia, on the 
ground that there was inordinate delay 
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of 24 days in supplying the copies of docu- 
ments and materials relied upon in the 

ounds of detention. The detenu fur- 
ther complained that even after this un- 
reasonable delay, copies of all the mate- 
rials asked for by him were not supplied 
to him; that copies of the statements of 
two material witnesses were never fur- 
nished to him. This delay of about 24 
days in supplying the copies and the non- 
supply of the copies of the statements 
of two material witnesses referred to in 
the grounds of detention, had not been 
satistactorily explained by the authorities. 

Held that in the circumstances of this 
case, the delay in furnishing the copies 
of the materials to the detenu had violat- 
ed his constitutional right to make an 
effective representation and to have it 
speedily considered by the authority con- 
cerned. i (Para 17) 

SARKARIA, J.:— This judgment will 
cover two writ petitions. Writ Petition 
(Crl.) 481 of 1980 is by Mariam Tayabali 
Zanzibarwala seeking a writ of habeas 
corpus for the release of the detenu who 
is her husband. Writ Petition (Crl.) 528 of 
1980 has been filed by Tushar Thakker 
on behalf of the detenu, Harish Vrajalal 

er. 

2. The premises of the detenu in 
writ petition 481/1980 were searched by 
Officers of the Directorate of Enforce- 
ment in connection with certain alleged 
illegal remittances made by certain per- 
sons through M/s. Thomas Cook 
(Overseas) Ltd., and some recoveries of 
purported incriminating documents were 
seized. The detenu was arrested on the 
same day and remanded to judicial cus- 
tody. He was released later on bail on 
the condition that he should attend the 
Office of the Directorate of Enforcement 
daily. On his applications this condition 
was progressively relaxed by the Chief 
Metropolitan Magistrate. 


8. On September 5, 1979, the detenu 
was arrested in pursuance of a detention 


order dated August 31, 1979 issued by 
Shri B. B. Gujral, Additional Secretary, 
in the Ministry of Finance (Revenue), 


Government of India. The . grounds of 
detention under Section 3 of the COFE- 
POSA were also supplied to him on the 
same date. n 

4. On September 8, 1979, the detenu 
addressed a letter to the Additional Sec- 
retary to the Government of India, asking 
for supply of copies of the documents 
Teod in that letter, which, according 
to the detenu, were necessary to enable 
him to make an effective and purposeful 
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representation. Since copies were not be- 
ing supplied, the detenu on September 15, 
1979 wrote through his Advocate to the 
Deputy Director of Enforcement, Bom- 
bay, enclosing therewith a copy of the 
letter dated September 8, 1979 which he 
had earlier addressed to the Additional 
Secretary to the Government of India, 
requesting for supply of the copies men- 
tioned in the said letter immediately. In 
the reply to the said letter received on 
September 22, 1979 by the Advocate of 
the detenu, it was stated that instead of 
copies, the detenu could inspect the same 
documents in the Office of the Collector 
on September 24, 1979. On September 25, 
1979, the detenu’s Advocate under cover 
of his letter of that date, sent the detenu’s 
representation dated September 24, 1979 
to the Jail Authorities, with a request 
that the same be forwarded for con- 
sideration to the Government of India. 
This representation was received by the 
en Authorities on September 25, 1979, 
ut was not considered by the Central 
Government up to March 26, 1980, the 
date of the institution of the writ peti- 
tion, 


5. No copies of the documents were 
supplied to the detenu, although by an- 
other letter dated Sept. 28, 1979, the Assis- 
tant Director of Enforcement again made 
an offer that the detenu could inspect the 
documents. In reply, the detenu through 
his Advocate addressed a communication 
on October 2, 1979 that it was not pos- 
sible to take inspection of the documents 
and that without the copies of the neces- 
sary documents it was not possible to 
prepare the detenu’s representation. In 
this letter, he further informed that the 
detenu was willing to deposit any ad- 
vance charges for preparing the copies. 


6. By letter, dated October 15, 1979, 
the detenu was informed that his repre- 
sentation, dated September 24, 1979, had 
been considered by the detaining aùth- 
ority and rejected. In the meantime, the 
Advisory Board held its meeting and the 
detenu received a letter on November 3, 
1979, informing that his detention had 
been confirmed under Section 8F for one 
year with effect from September 5, 1979. 


7. The detenu sent a representation in 
the form of an application to the Central 
Government on December 26, 1979 pray- 
ing that his detention be revoked under 
Section 11 of the COFEPOSA, This ap- 
plication also was not considered by 
the Central Government, but the detenu 
again received a communication dated 
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February 7, 1980 that the said representa- 
tion had been considered by the detaining 
authority and rejected. 

8. In the writ petition, the detenu had 
also challenged the constitutional validity 
of Sections 5A and 12A of the COFE- 
POSA, but this ground has not been press- 
ed at the time of arguments, It may be 
noted that the detenu is under preventive 
detention since September 5, 1979 for a 
pood of one year, apart from the period 

e had remained in custody wunder the 
Code of Criminal Procedure. 

9. The first contention raised on be- 
half of the detenu was that he was not 
furnished with copies of the materials and 
documents referred to or relied upon in 
the grounds of detention, although he had 
repeatedly made applications for obtaining 
the same; that the offer to take inspection, 
instead of copies, made on September 8, 
1979, was not an adequate substitute for 
the supply of the copies. In this way, the 
detenu’s right under Art. 22 (5) of the 
Constitution to be furnished with such 
materials, with reasonable expedition to 
enable him to make an effective repre- 
sentation was violated. 

10. The second contention is that the 
detenu’s representations addressed to the 
Central Government for revoking the 
detention under Section 11 of the COFE- 
POSA were not considered by that Gov- 
ernment but were illegally rejected by 
the detaining authority. 

11. In the supplementary counter-affi- 
davit filed by Shri N. I. Ramanathan, 
Under Secretary, Ministry of Finance on 
behalf of the Union of India, it is ad- 
mitted that a letter from Shri Wazifdar, 
Advocate of the detenu was received in 
the Office of the Deputy Director of 
Enforcement for supply of copies of 
documents and that in reply, the Advocate 
was told to take inspection of the docu- 
ments. Itis stated that the Advocate did 
not appear on September 24, 1979 in the 
Office of the Enforcement Directorate for 
inspection of the documents, therefore, 
another letter was addressed to Shri 
Wazifdar requesting him to contact the 
Enforcement Officer on October 3, 1979, 
that photostat copies of 48 documents 
were made available to the detenn on 
October 4, 1979, and copies of the re- 
maining 19 documents were handed over 
to the Superintendent, Central Prison, 
Bombay on October 12, 1979 with a direc- 
tion that he should pass them on to the 
detenu, (who had been sent to court), on 
his return from the Court. He further 
stated that Shri Wazifdar, Advocate, was 
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requested to take inspection of docu- 
ments in the bona fide belief that this 
would be sufficient to enable him to pre- 
pare an effective representation of the 
detenu. 

12. In the first counter filed by the 
same Under-Secretary, it is stated that no 
representation, dated December 19, 1979, 
of the detenu was received in the Ministry, 
but his representations dated December 
22, 1979 and December 26, 1979 were 
received and the same were rejected by 
the detaining authority as they were not 
specifically addressed to the Central Gov- 
ernment. In Para 9, it is stated that a 
letter, dated September 10, 1979, was 
received from the detenu in the Ministry 
of Finance through the Central Prison, 
Bombay, on September 20, 1979, for 
supply of documents some of which were 
made available to him on October 4, 1979 
and the rest on October 12, 1979. 


18. From the facts, alleged in the 
writ petition and admitted in the counters, 
it is clear that there was unreasonable 
and inordinate delay in the supply of the 
copies of the material documents to the 
detenu. He had made the request for 
supply of copies of those materials, by a 
letter from jail on September 8, 1979. All 
the copies were not supplied till October 
12, 1979. It is regrettable that the letter 
dated September 8, 1979 of the detenu 
for copies took 11 days to travel from 
the jail to the detaining authority in the 
Ministry of Finance, New Delhi. Surely 
some functionary of the Government in 
some office was grossly negligent in con- 
veying or transmitting this letter to 
the detaining authority. Although the Ad- 
vocate of the detenu as a matter of addi- 
tional precaution to eliminate office de- 
lays, again directly wrote on September 
15, 1979 a letter to the Office of the 
Directorate of Enforcement for immediate 
supply of the copies mentioned in the 
enclosure, as he thought that the docu- 
ments would be in his office, yet instead 
of promptly supplying the copies repeated- 
ly asked for by the detenu, the Advocate 
was told to come and take inspection of 
the documents, The inspection of the 
documents, as the Advocate rightly 
demurred, was no substitute for the con- 
stitutional obligation to furnish the detenu 
promptly with copies of all the materials 
relied upon in the grounds of detention, 
to enable him to prepare and make a 
purposeful representation. With great 
reluctance, the copies of all the docu- 
ments requested for by the detenu on 
September 10, 1979 were supplied on 
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October 12, 1979, after a delay of about 
82 days. Even if five or six days which 
would have been normally taken in 
transit, were to be excluded, there was 
a delay of 25 or 26 days in supplying the 
copies. This delay has not been satisfac- 
torily explained, and in the circumstances 
of the case, was clearly unreasonable. 


14. This Court has repeatedly held 
ibat the detenu has a constitutional right 
under Article 22 (5) to be furnished with 
copies of all the materials relied upon or 
referred to in the grounds of detention, 
with reasonable expedition. Delay tends 
to stultify the detenu’s right to make an 
effective representation and, to have it 
considered speedily by the authority con- 
cerned. The delay in supplying the copies 
to the detenu, in the facts of the instant 
case, being inordinate and unreasonable, 
had vitiated the continuance of his deten- 
tion. It was on this short ground, we had 
by our Order dated May 7, 1980 allowed 
this writ petition and ordered the release 
of the detenu. 


15. In Writ Petition 528 of 1980, the 
detenu, Harish Vrajlal Thakker, was ar- 
rested on Sept. 5, 1979 in prame ofa 
detention order passed under S.3of the 
COFEPOSA on August 31, 1979 by Shri 
B. B. Gujral Additional Secretary to the 
Government of India, Ministry of Finance, 
New Delhi, and the grounds of detention 
were also served on the detenu or the 
same date on which he was detamed. On 
September 10, 1979 the detenu’s counsel 
wrote a letter to the detaining authority 
through the Superintendent, Central Pri- 
son, Bombay, for supply of the copies of 
the documents and materials relied upon 
in the grounds of detention to enable him 
to prepare an effective representation for 
the detenu. The aone mior did 
not promptly deal with this request of 
the detenu. Therefore on September 15, 
1979, his Advocate wrote to the Deputy 
Director of Enforcement for supply of 
the copies of the documents and state- 
ments. Along with this letter he sent a 
copy of the letter dated September 10, 
1979 which he had earlier addressed to the 
Additional Secretary to the Government of 
India for supply of the documents. In- 
stead of supplying the copies without de- 
lay, on September 22, 1979, the detenu’s 
counsel was informed by the Deputy 
Director of Enforcement that he could 
take inspection of the documents on 
September 24, 1979. The detenu’s counsel 
and the detenu himself being handicapp- 
ed, did not take the inspection. 
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16. The detenu on September 25, 1979 
made an application for revocation of the 
detention order to the Central Govern- 
ment. This application/representation was 
made by him through his Advocate, who 
sent it under cover of his letter dated 
Sept. 25, 1979 to the Superintendent of 
Jail, Bombay, with a request that the re- 
presentation be forwarded to the Central 
Government, This representation was not 
considered by the Central Government. In 
this representation, the detenu had also 
complained that he had not been supplied 
all the statements and other materials re- 
lied upon in the wounds of detention. The 
authorities dilly-dallied in supplying the 
copies. Another communication was re- 
ceived by the counsel for the detenu, 
that he could take inspection of the docu- 
ments instead of the copies. The Advocate 
wrote to the Office of the Directorate of 
Enforcement that inspection was not an 
adequate substitute for the supply of the 
documents, He repeated his request for 
urgent supply of the copies. Thereafter 
on October 4, 1979 some of the copies 
were ats to the detenu in jail, no 
copies of statements of Chema and 
Vikram, for which he had requested, were 
supplied to him. The detenu complained 
about the non-supply of those statements, 
but he was asked to sign the receipt with- 
out any objection. On October 25, 1979, 
the detenu received a communication 
dated October 15, 1979, from the Deputy 
Secretary to the Government of India, 
informing him that his representation 
had been considered by the detaining au- 
thority and rejected. The representation 
of the detenu was not sent by the detain- 
ing authority to the Advisory Board which 
held its meeting on October 18, 1979. 
Thereafter, the detention order was con- 
firmed by the Central Government vide 
their order dated November 3, 1979. On 
January 10, 1980, the detenu made an- 
other representation to the Central Gov- 
ernment, this time through the detaining 
authority, wherein he complained that his 
earlier representation for revocation of 
detention order under Section 11 of the 
COFEPOSA had not been attended to. 


17. As in the connected case, the lega 
lity of the detention of Harish Vrajlal 
Thakker, has been challenged inter alia on 
the ground that there was inordinate de- 
lay of 24 days in supplying the copies o 
documents and materials relied ‘upon i 
the grounds of detention. The detenu 
further complains that even after this un 
reasonable delay, copies of all the mate 


rials asked for by him were not supplied: 


440 S. C. 


to him; that copies of the statements of 
two material witnesses were never fur- 
nished to him. This delay of about 24 
days in supplying the copies and the non- 
supply of the copies of the statements 
of two material witnesses referred to in 
the grounds of detention has not been 
satisfactorily explained by the respon- 
dents. In the circumstances of this case, 
also the delay in furnishing the copies of 
the materials to the detenu had violated 
his constitutional right to make an effec- 
tive representation and to have it speedily 
considered by the authority concerned. 
. It was for this reason, we had by 
our Order dated May 7, 1980 allowed this 
writ petition and ordered the release of 
the detenu forthwith. 
Petitions allowed. 
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= 1980 Tax. L. R. 1789 
(From: Asstt. Commr. (Judicial) Sales 
Tax, Meerut)* 

P. N. BHAGWATI AND E, S. 
VENKATARAMIAH, JJ. 


Civil Appeal No. 8345 of 1979, D/- 
15-9-1980. 


M/s. Anand Swarup Mahesh Kumar, 
Appellant v. The Commissioner of Sales 
Tax, Respondent. 


(A) U. P. Sales Tax Act (15 of 1948), 
Ss. 3-D (1), (4) and 3-F — Goods notified 
under S. 3-D (1) — Levy of additional tax 
in respect of turnover of purchases there- 
of — S. 3-F overrides S. 3-D (4) — De- 
mand of additional tax is valid. 


It is open to the assessing authority to 
demand additional tax under S. 8-F in 
respect of the turnover of purchases of 
goods notified under S. 3-D (1) of the 
Act, (Para 11) 


By enacting sub-section (4) of S. 3-D, 
the State Legislature has not forfeited its 
power to levy any other tax under the 
Act on the goods notified under S. 3-D (1) 
for ever. It is always open to the Legis- 
lature to modify the effect of sub-sec- 
tion (4) of Section 3-D by a subsequent 
legislation. (Para 11) 


Since §. 8D of the Act is expressly 
mentioned in S. 8-F, it has to be held 
that S. 3-F overrides sub-s. (4) of S. 3-D 

*Appeal No. 1502 of 1978, D/- 31-7-1979 
(Asstt. Commr. (Judcl.) S. T. Meerut). 
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and that additional tax can be collected 
even in respect of the turnover of 
purchases of goods notified under Sec- 
tion 3-D (1) notwithstanding sub-s. (4) of 
S. 3-D of the Act. (Para 11) 


(B) U. P. Sales Tax Act (15 of 1948), 
S. 3-D — Market fees payable to Com- 
mission Agent cannot be included in turn- 
over of purchases — 1979 Tax LR 1778 
(All), Overruled, Judgment of Assistant 
Commissioner (Judicial) Sales Tax, 
Meerut in Appeal No. 1502 of 1978, D/- 
81-7-1979, Reversed. 


The market fees payable under the 
U. P. Krishi Utpadan Mandi Adhiniyam, 
(25 of 1964) being a sum which can be 
collected from the purchaser by virtue of 
the provision contained in Section 17 (iii) 
(b) (1) of the Adhiniyam by the Commis- 
sion Agent who is required to pay the 
same to the Market Committee, cannot 
be considered as forming part of the con- 
sideration paid or payable by the pur- 
chaser to the Commission Agent in re- 
spect of purchase of goods at an auction 
held within a market area established 
under the Adhiniyam and, therefore, it 
cannot be included in the turnover of 
purchases for purposes of levy of tax 
under Section 8-D of the Act. 

(Para 15) 


Where a dealer is authorised by law to 
pass on any tax payable by him on the 
transaction of sale to the purchaser, such 
tax does not form part of the considera- 
tion for purposes of levy of tax on ‘sales 
or purchases but where there is no statu- 
tory provision authorising the dealer to 
pass on the tax to the purchaser, such tax 
does form part of the consideration when 
he includes it in the price and realizes 
the same from the purchaser. The essen- 
tial factor which distinguishes the former 
class of cases from the latter class is the 
existence of a statutory provision au- 
thorising a deader to recover the tax pay- 
able on the transaction of sale from the 
purchaser. 1979 Tax LR 1778 (All), Over- 
ruled; AIR 1975 SC 1801, Rel. on; Jude; 
ment of Assistant Commissioner (Judicial) 
Sales Tax, Meerut in Appeal No. 1502 of 
1978, D/- 31-7-1979, Reversed. 

(Para 15) 


(C) U. P. Sales Tax Act (15 of 1948), 
S. 8-D — Commission payable by pur- 
chaser to Commission Agent dealer — 
Can be included in turnover of pur- 
chases. 

The commission (dami) payable by a 
purchaser to a commission agent operat- 
ing within a market area’ established 
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under the Adhiniyam can be treated as 
forming part of the turnover of purchases 
for two reasons — (i) the commission paid 
by the purchaser is not any tax or fee 

ayable to a Government or statutory 
fody which is not a party to the con- 
tract of sale and (ii e commission is 
actually the proft of the dealer who also 
happens to be a commission agent and 
should, therefore, necessarily be con- 
sidered as consideration for the sale of 
goods. (Para 16) 


The provisions contained in Section 10 
of the Adhiniyam and the Rules framed 
thereunder do not in any way affect the 
above conclusion. A combined reading 
of Section 10 of the Adhiniyam, Rule 79 
of the Rules made under the Adhiniyam 
and the bye-laws made by the Market 
Committee shows that a commission 
agent cannot realize any commission 
higher than what is prescribed by law. 
The commission chargeable by the com- 
mission agent is not a sum which he has 
in his turn to pay to an authority either 
by way of tax or by way of fee but is 
only a reward for the services rendered 
by him. (Para 17) 


Cases Referred: Chronological Paras 


1979 Tax LR 1778 (All) 2 
AIR 1975 SC 1801 : (1975) Supp SCR 
439 : 1975 Tax LR 1942 18, 14 
AIR 1971 SC 2216 : (1971) Supp SCR 945 : 
1971 Tax LR 1510 18 
AIR 1962 SC 1037 : (1962) 2 SCR 570 13 
(1944) 1 KB 327 : (1944) 1 All ER 372: 
113 LJ KB 209, Paprika Ltd. v. Board 
of Trade 18, 14 
(1944) 1 KB 484: (1944) 1 AH ER 618: 
118 LJ KB 442 (CA), Love v. Norman 
Wright (Builders) Ltd. 18 


Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. P. H. Parekh, S. B. Singh, Advo- 
cates with him), for Appellant; Mr. S. 
Markandeya, Advocate for Respondent. 


VENKATARAMIAH, J.:— The appel- 
lant is a firm carrying on business at 
Mandi Anandganj, Barut, District Meerut 
in the State of Uttar Pradesh and is a 
dealer as defined in the U. P. Sales Tax 
Act, 1948 (Act No. XV of 1948) herein- 
after referred to as ‘the Act’), It has 
filed this appeal by special leave under 
Article 186 of the Constitution against 
the order dated July 31, 1979 passed in 
Appeal No. 1502 of 1978 on the file of 
the Assistant Commissioner (Judicial) 
Sales Tax, Meerut Range, Meerut uphold- 
ing the inclusion of the market fee and 
the commission (otherwise called ‘dami’) 
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payable to the commission agent operat- 
ing within a market area established 
under the U. P. Krishi Utpadan Mandi 
Adhiniyam, 1964 (U. P. Act No. XXV of 
1964) (hereinafter referred to as ‘the Adhi- 
niyam’) in the turnover of purchases of the 
appellant for purposes of levy of sales 
tax under S. 8-D of the Act. The assess- 
ment year in question is 1974-75. The 
appellant was granted leave to appeal to 
file the above appeal directly against the 
order of the Assistant Commissioner 
(Judicial) since the question involved in 
this case had already been decided by 
the High Court of Allahabad in Durga 
Dass Narain Dass v. The State of Uttar 
Pradesh (Civil Misc. Writ Petition No. 
801 of 1978 and connected cases decided 
on December 18, 1978 (reported in 1979 
Tax LR 1778) upholding the inclusion of 
the market fee and the commission (dami) 
in the purchase turnover for purposes of 
levy of sales tax. 


2. Tt is necessary at the  out-set to 
refer to some of the relevant provisions 
of law bearing on the questions involved 
in the case in order to appreciate the 
contentions urged on behalf of the ap- 
pellant. Thére is no dispute that the ap- 
pellant is a dealer as defined in Sec- 
tion 2 (e) of the Act and is a purchaser 
of goods notified under Section 8-D (1). 
Section 3-D of the Act provides that ex- 
cept as provided in sub-section (2) there- 
of, there shall be levied and paid for each 
assessment year or part thereof a tax on 
the turnover to be determined in the pre- 
scribed manner of purchases of such 
goods and with effect from such date as 
the State Government may by notification 
in the Gazette specify in relation to pur- 
chases made within Uttar Pradesh by a 
dealer (whether on his own account or on 
account of any one else) or through a 
dealer acting as a purchasing agent at 
the rate specified therein. Sub-section (4) 
of Section 8-D of the Act provides that 
on the issue of a notification under sub- 
section (1) thereof, no tax shall be levied 
under any other section in respect of the 
goods included in the notification. The 
expression ‘purchase price’ is defined in 
Section 2 (gg) of the Act as follows: 


“2 (gg) ‘purchase price’ means the 
amount of valuable consideration paid or 
payable by a person for the purchase of 
any goods, less any sum allowed by the 
seller as cash discount according to trade 
practice and shall include any sum charg- 
ed for anything done by the seller in re- 
spect of the goods at the time of or be- 
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fore, delivery thereof, other than the cost 
of freight or delivery or the cost of in- 
stallation when such cost is separately 
charged;” 


3. The expression ‘turnover of pur- 
chases’ is defined in Section 2 (ii) of the 
Act thus: : ` 


“2 (ii) ‘turnover of purchases with its 
cognate expressions means the aggregate 
of the amounts of purchase price paid or 
payable by a dealer in respect of pur- 
chase of goods made by or through him 
after deducting the amount, if any, re- 
funded to the dealer by the seller in re- 
spect of any goods returned to such sel- 
ler within, such period as may be pre- 
scribed;” 


4. Section 8-F of the Act which pro- 
vides for the levy of additional tax on 
certain dealers was introduced into the 
Act by U. P. Act No. 8 of 1971. When it 
was so introduced it provided that every 
dealer liable to pay tax under Section 8, 
Section 8A, Section 8-AA or Section 3-D, 
whose total turnover of sales or of pur- 
chases, or of both in any assessment year 
exceeded rupees two lacs would, in addi- 
tion to the said tax, be liable to pay for 
that assessment year an additional tax 
at the rates pocite therein in respect of 
his turnover liable to tax subject to the 
other provisions contained in that section. 


5. We shall hereafter refer to some 
of the provisions of the Adhiniyam and 
the Rules made thereunder. Clauses (b) 
and (e) of Section 2 of the Adhiniyam de- 
fine the’ expressions ‘broker’ or ‘dalal and 
‘commission agent’ or ‘arhatiya’ respec- 
tively. ‘Broker’ or ‘dalal’ means a person 
who, in the ordinary course of business, 
negotiates or arranges contracts for the 
purchase or sale of agricultural produce, 
on behalf of his principal on payment of 
commission or remuneration, whether in 
cash or kind, but does not include the 
servant of such principal whether engag- 
ed in negotiating or arranging such con- 
tracts. ‘Commission agent’ or ‘arhatiya’ 
means a person who, in the ordinary 
course of business, makes or offers to 
make, a purchase or sale of agricultural 
produce, on behalf of the owner or seller 
or purchaser of agricultural produce, for 
arhat or commission, Section 10 of the 
Adhiniyam provides that as from the date 
to be notified by the State Government 
in the Gazette, no person shall, in a 
Principal Market Yard or Sub-Market 
Yard, levy, charge or realise, any trade 
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charges, other than those Poe by 
rules or bye-laws made under the Adhi- 
niyam, in respect of any transaction of 
sale or purchase of the specified agricul- 
tural produce and no Court shall, in any 
suit or proceeding arising out of any such 
transaction, allow in any claim or counter 
claim, any trade charges not so prescrib- 
ed, and that all trade charges shall be 
payable by the purchaser. Sub-clause (b) 
of clause (iii) of Section 17 of the Adhi- 
niyam empowers the market committee to 
levy market fees and to utilize such 
market fees and other fees collected by 
it under that section for purposes of the 
Adhiniyam. 


6. Section 17 (iii) (b) of the Adhiniyam, 
as it stood before its amendment in 1973, 
read as follows :— 


“17. A Committee shall, for the pur- 
poses of this Act, have the power to :— 


ee ee ee 


.. 
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(b) market fees on transactions of sale 
or purchase of specified agricultural pro- 
duce in the Principal Market Yard and 
Sub-Market Yards from such persons and 
at such rates as may be prescribed, but 
not exceeding one-half percentum of the 
price of the specified agricultural pro- 
duce sold or purchased therein”. 

7. After clause (b} of Section 17 (üi) 
was substituted by a new clause by U. P. 
Act 18 of 1978 as re-enacted by U. P. Act 
20 of 1974, it read thus: 

“17, 

(iii) 

(b) market fees, which shall be payable 


by purchasers, on transactions of sale of 
specified agricultural produce in the 


Principal Market Yard or a Sub-Market 


Yard at such rates, being not less than 
one percentum and not more than one- 
and-a-half percentum of the price of the 
agricultural produce so sold, as the State 
Government may specify by notification 
in the Gazette,” 


8. The above clause was substituted 
by anew clause by U. P. Act No. 7 of 
1973 with retrospective effect from June 
12, 1973 as follows :— 


“17. 


{cant or apenes 

(b) market fee, which shall be payable 
on transactions of sale of specified agri- 
cultural produce in the market area at 
such rates, being not-less than one per- 
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centum and not more than one and half 
percentum of the price of the agricultu- 
ral produce so sold, as the State Govern- 
ment may specify by notification, and 
such fee shall be realised in the follow- 
ing manner :— 


(1) if the produce is sold through a 
commission agent, the commission agent 
may realise the market fee from the pur- 
chaser and shall be liable to pay the 
same to the Committee; 


(2) if the produce is purchased directly 
by a trader from a producer - the trader 
shall be liable to pay the market fee to 
the Committee; 


(8) if the produce is purchased by a 
trader from another trader, the trader 
selling the produce may realise it from 
the purchaser and shall be liable to pay 
the market fee to the Committee; and 


(4) in any other case of sale of such 
produce, the purchaser shall be liable to 
pay the market fee to the Committee.” 


9. Rule 79 (1) of the Rules framed 
under the Adhiniyam for purposes of 
Section 10 of the Adhiniyam roe 
that as from the date notified by the 
State Government under Section 10, no 
person shall, in a Principal Market Yard 
or Sub-Market Yards, levy, charge or 
. realize, in respect of any transaction of 
sale or purchase of the specified agricul- 
tural poum any trade charges, other 
than those specified by the Market Com- 
mittee under sub-rule (2) thereof. Sub- 
rule (2) of Rule 79 of the Rules provides 
that the Market Committee shall specify 
in its bye-laws the trade charges that 
may be charged or realized by a trader 
or a commission agent or a broker or a 
weighman or a measurer or a palledar 
holding licence under the Rules, but not 
exceeding the limits prescribed by that 
sub-rule. Sub-rule (8) of Rule 79 of the 
Rules also provides that all trade charges 
including commission shall be payable by 
the purchaser. 


10. Three contentions are urged before 
us in support of the above appeal — (1) 
that it is not open to the assessing au- 
thority to demand any additional tax 
under Section 3-F of the Act in view of 
the provision contained in ‘sub-section (4) 
of Section 3-D of the Act which express- 
ly prohibits the levy of tax under any 
other section of the Act in respect of 
purchase turnover of the goods notified 
under Section 8-D (1); (2) that the market 
fees payable under the Adhiniyam, being 


M/s. Anand Swarup Mahesh Kumar v. S. T. Commr., 


S. C. 448 


a sum which can be collected from the 
purchaser by virtue of the provision. con- 
tained in Section 17 (iii) (b) of the Adhi- 
niyam by the commission agent who is 
required to pay the same to the Market 
Committee, cannot, be considered as 
forming part of the consideration. paid 
or payable by the purchaser to the com- 
mission agent in respect of purchase of 
goods at an auction held within a market 
area established under the pabi yn 
and, therefore, it cannot be included in 
the turnover of purchases for purposes 
of levy of tax under Section 8-D of the 
Act and (8) that the commission (dami) 
payable by a purchaser of goods to the 
commission agent operating within the 
market area being a trade charge payable 
by the purchaser by virtue of Sec. 10 3 
of the Adhiniyam read with Rule 79 (8 
of the Rules framed thereunder cannot 
ase be included in the turnover of pur- 
chases. 


11. In so far as the first contention is 
concerned, the appellant depends upon 
sub-section (4) of Section 8-D of the Act 
which no doubt says that in respect of 
the turnover of purchases of the goods 
notified under Section 8-D (J), no tax can 
be levied under any other provision of 
the Act. But Section 8-F of the Act which 
was introduced into the Act subsequently 
by U. P. Act No. 8 of 1971 provides that 
every dealer liable to pay tax under Sec- 
tion 8, Section 8-A, Section 8-AA or Sec- 
tion 3-D whose total turnover of sales or 
purchases or of both in any assessment 
year exceeds rupees two lacs shall, in 
addition to the said tax, pay for 
that assessment year an addi- 
tional tax at the rate specificd there- 
in. Since Section 3-D of the Act is ex- 
pressly mentioned in Section 8-F, it has 
to be held that Section 8-F overrides sub- 
section (4) of Section 8-D and that addi- 
tional tax can be collected even in re- 
spect of the turnover of purchases of 
goods notified under Section 3-D (1) not- 
withstanding sub-section @ of Sec. 38-D 
of the Act. It cannot be said that by en- 
acting sub-section (4) of Section 8-D, the 
State Legislature forfeited its power to 
levy any other tax under the Act on the 
goods notified under Section 8-D (1) for 
ever, It is always open to the Legislature 
to modify the effect of sub-section (4) of 
Section 3-D by a subsequent legislation. 
We do not, therefore, find any substance 
in the contention that additional tax 
levied under Section 8-F cannot be levi- 
ed in respect of the turnover of purchases 
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of goods notified under Section 3-D (1) 
of the Act. The first contention, there- 
fore, fails. 


12. We shall now proceed to consider 
the question whether market fees paid on 
transactions of sales or purchases of spe- 
cified agricultural produce in the market 
area established under the Adhiniyam can 
be included in the turnover of purchases 
for purposes of levy of tax under the 
Act. Before the amendment of S. 17 (iii) 
(b) of the Adhiniyam by U. P. Act No. 7 


of 1978, it specifically provided that 
market fee payable on transactions of 
sale or purchase of specified agricultural 


produce in the market area should be 
paid by the purchaser. After the amend- 
ment which was brought into force with 
retrospective effect from June 12, 1978, 
market fees payable on transactions of 
sale or purchase of agricultural produce 
within the market area can be realized 
by the Market Committee from the com- 
mission agent who is authorised to realize 
the same from the purchaser by virtue of 
Section 17 (iii) (b) (1) which reads:— 


Sy Zeeks Tete ome 


(1) If the produce is sold through a 
commission agent, the commission agent 
may realise the market fee from the pur- 
chaser and shall be liable to pay the same 
to the Committee.” 


18. The argument urged on behalf of 
the appellant is that when a dealer who 
in this case happens to be a commission 
agent is permitted by law to collect the 
market fee which he is liable to pay to 
the Market Committee from the pur- 
chaser, such market fee cannot form part 
of the consideration for sale and, there- 
fore, cannot be included in the turnover 
of purchases for purposes of levy of 
tax under the Act. But on.behalf of the 
State Government, it is urged that all 
sums paid by a purchaser to a seller or to 


a commission agent for the pur- 
chase of the goods including any 
tax or fee payable by him form 


the consideration for the purchase and, 
therefore, are liable to be included in the 
turnover of purchases. Reliance is placed 
by the State Government on M/s. George 
Oakes (P) Ltd. v. State of Madras (1962) 
2 SCR 570:(AIR 1962 SC 1087) in which 
this Court while interpreting a similar 
provision in the Madras General Sales Tax 
Act, 1989 observed that the expression 
‘turnover’ meant the aggregate amount 
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for which goods were bought or sold whe- 
ther for cash or deferred payment or 
other valuable consideration and when a 
sale attracted purchase tax and the tax 
was passed on to the consumer what the 
buyer had to pay for the goods included 
the tax as well and the aggregate amount 
so paid would fall within the definition 
of turnover. In the above case, the Court 
was construing the meaning of the ex- 
pression ‘turnover’ appearing in a statute 
in which there was no provision authoris- 
ing the seller to recover the sales tax pay- 
able by him from the purchaser although 
the price of the goods realized by him 
included the sales tax payable by him and 
thus he had passed on his liability to the 
purchaser. e next decision on which 
reliance was placed by the State Govern- 
ment is Delhi Cloth and General Mills Co. 
Ltd. etc. v. Commissioner of Sales Tax 
Indore (1971) Supp SCR 945: (AIR 1971 
SC 2216). In that case this Court held 
that the expression ‘sale price’ as defined 
in Section 2 (o) of the Madhya Pradesh 
General Sales Tax Act, 1958 included the 
Sales tax collected by a dealer from his 
purchaser as there was no provision in 
that statute imposing any liability on the 
purchaser to pay the tax imposed by it on 
the dealer and there was no law empower- 
ing the dealer to collect the tax from his 
buyer. In both the decisions referred to 
above, this Court relied upon Paprika Ltd. 
v. Board of Trade (1944) 1 KB 827 and 
Love v. Norman Wright (Builders) Ltd. 
(1944) 1 KB 484 (CA) in which it had been 
laid down that the price payable by a 
purchaser under a contract of goods for 
the purpose of certain penal provisions 
was the price fixed by the contract and a 
seller who wished to recover the amount 
of the purchase tax should, except where 
an adjustment was authorised by statute, 
include that amount in the price so fixed. 
From the observations made in the deci- 
sions referred to above, it follows that 
where a dealer is authorised by law to 
pass on any tax payable by him on the 
transaction of sale to the purchaser, such 
tax does not form part of the considera- 
tion for purposes of levy of tax on sales 
or purchases but where there is no statu- 
tory provision authorising the dealer to 
pass on the tax to the purchaser, such tax 
does form part of the consideration when 
he includes it in the price and_ realizes 
the same from the purchaser. The essen- 
tial factor which distinguishes the former 
class of cases from the latter class is the 
existence of a statutory provision auth- 


orising a dealer to recover the tax payable 
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on the transaction of sale from the pur- 
chaser. It is on account of the above 
distinction that this Court held in Joint 
Commercial Officer, Division II Madras 
2 etc. v. Spencer and Co. (1975) Supp 
SCR 489:(AIR 1975 SC 1801) that the 
sales tax which a seller of foreign liquor 
was liable to pay under S. 21-A of the 
Madras Prohibition Act, 1937 did not form 
part of the turnover on which sales tax 
could be levied under the Madras Gene- 
ral Sales Tax Act, 1959 because the seller 
was entitled to recover the Sales tax pay- 
able by him from the purchaser. The 
relevant part of Section 21-A of the 
Madras Prohibition Act, 1987 referred to 
above read thus: 

“21-A. Every person or institution 
which sells foreign liquor— 


(a)-(b) x x x x x &X 


shall collect from the purchaser and 
pay. over to the Government at such inter- 
vals and in such manner as may be pre- 
scribed, a sales tax calculated at the rate 
of eight annas in the rupee, or at such 
other rate as may be notified by the Gov- 
ernment from time to time, on the price 
of the liquor so sold.” 


14, In the course of the decision in 
the case of Spencer and Co. (supra) this 
Court observed thus: : 


“It is clear from Sec. 21-A of the 
Madras Prohibition Act, 1987 that the 
sales tax which the section requires the 
seller of foreign liquor to collect from the 
purchaser is a tax on the purchaser and 
not on the seller. This is what makes the 
authorities on which counsel for the ap- 
pellants relied inapplicable to the cases 
before us. Under Sec. 21-A the tax pay- 
able is on the price, of the liquor and that 
tax is to be paid by the purchaser, the 
seller is required to collect the tax from 
the purchaser which he has to pay over 
to the Government. Sec. 21-A makes the 
seller a collector of tax for the Govern- 
ment, and the amount collected by him 
as tax under this section cannot therefore 
be a part of his turnover. Under the 
Madras General Sales Tax Act, 1959 the 
dealer has no statutory duty to collect 
the sales tax payable by him from his 
customer, and when the dealer passes on 
to the customer the amount of tax which 
the former is liable to pay, the said 
amount does not cease to be the price for 
the goods although the price is. express- 
ed as x plus purchase tax (Paprika Ltd. v. 
Board OE Trade (1944) 1 All ER 872). But 
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the amounts collected by the assessees 
concerned in these appeals under a statu- 
tory obligation cannot be a part of their 
taxable turnover under the Madras Gene- 
ral Sales Tax Act, 1959.” 


15. We do not find any substantial 
difference between Section 21-A of the 
Madras Prohibition Act 1987 and _ 5S. 17 
(iii) (b) (1) of the Adhiniyam. Whereas 
the levy under Section 21-A of the Madras 
Prohibition Act, 1987 was sales tax pay- 
able to the State Government, under Sec- 
tion 17 (iii) (b) (1) of the Adhiniyam, the 
levy in question is market fees payable to 
the Market Committee and secondly 
whereas the former provision stated that 
“every person or institution which sells 
foreign liquor shall collect from 
the purchaser and pay over to the Gov- 
ernment ...... ”, the latter provision 
states that “if the produce is sold through 
a commission agent, the commission agent 
may realize the market fees from the pur- 
chaser and shall be liable to pay the same 
to the Committee”. The levies in both the 
cases are statutory although under the 
Madras Prohibition Act, 1987, it is a tax 
payable to the Government and under 
the Adhiniyam, it is a fee payable to a 
Market Committee which is a statutory 
body. The only distinguishing feature be- 
tween the two laws is that whereas the 
Madras Act provides that every person 
who sells foreign liquor shall collect sales 
tax from the purchaser, the Adhiniyam 
provides that the commission agent may 
realize the market fees from the purcha- 
ser, The use of ‘shall’ in the former case 
and of ‘may’ in the latter case is not of 
much consequence in so far as the ques- 
tion involved in the present case is con- 
cerned because in both the cases the seller 
or the commission agent who is liable to 
pay the tax or the fee, as the case may 
be, is entitled statutorily to realize it 
from the purchaser and wherever a dealer 
is authorised by law to do so, the tax or 
fee realized by him from the purchaser 
cannot be treated as part of the turnover 
for purposes of levy of sales tax. The 
contention of the appellant that market 


- fees payable under the Adhiniyam cannot 


be included in the turnover of purchases . 
has, therefore, to be upheld. 


16. There is, however, no substance 
in the third contention of the appellant 
that the commission (dami) payable by a 
purchaser to a commission agent operat- 
ing within a market area established 
under the Adhiniyam cannot be treated 
as forming part of the turnover of pur- 
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chases for two reasons — (i) the commis- 
sion paid by the purchaser is not any tax 
or fee payable to a Government or statu- 
tory body which is not a party to the 
contract of sale and (ii) the commission is 
actually the profit of the dealer who in 
this case happens.to be a commission 
agent and should, therefore, . necessarily 
be considered as consideration for the 
sale of goods. 


17. The provisions contained in Sec- 
tion 10 of the Adhiniyam and the Rules 
framed thereunder do not in any way 
affect the above conclusion reached by 
us. Section 10 of the Adhiniyam merely 
provides that as from the date to be 
notified by the State Government in the 
Gazette, no person shall, in a Principal 
Market Yard or Sub-Market Yard, levy, 
charge or realize, any trade charges other 
than those prescribed by rules or bye- 
laws made under the Adhiniyam, in res- 
pect of any transaction of sale or pur- 
chase of the specified agricultural pro- 
duce and no Court shall, in any suit or 
proceeding arising out of any such trans- 
action, allow in any claim or counter 
claim, any trade charges not so prescrib- 
ed. It also provides that such charges 
shall be collected from the purchasers 
thereby barring the collection of such 
charges from the producers of agricultu- 
ral produce who are ordinarily the sellers 
in a market area. Sub-rule (1) of Rule 79 
of the Rules framed under the Adhiniyam 
poe that as from the date notified 

y the State Government, no person shall, 
in a Principal Market Yard or Sub-Market 
Yard, levy, charge or realise, in respect 
of any transaction of sale or purchase of 
the specified agricultural produce any 
trade charges, other than those specified 
by the Market Committee under sub- 
rule (2) thereof, and sub-rule (2) of R.79 
authorises the Market Committee to 
make bye-laws prescribing the maximum 
commission that may be charged by a 
commission agent or a broker, Sub-r. (8) 
of Rule 79 reiterates that all trade charges 
shall be payable by the purchaser. A 
combined reading of Section 10 of the 
Adhiniyam, Rule 79 of the Rules made 
under the Adhiniyam and the bye-laws 
made by the Market Committee shows 
that a commission agent cannot realize any 
commission higher than what is prescribed 
by law. The commission chargeable by 
the commission agent is not a sum which 
he has in his turn to pay to an authority 
either by way.of tax or by way of fee but 
is only a reward for the services render- 


ed by him. We, therefore, reject the 
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above submission made on behalf of the 
appellant. 


18. For the foregoing reasons, the ap- 
peal is allowed in part. The inclusion of 
the market fees in the turnover of pur- 
chases of the assessee for purposes of 
levy of tax under the Act is set aside. The 
assessing authority is directed to modify 
the order of assessment in accordance 
with this decision. In the circumstances 
of the case, the parties shall bear their 
own costs. 


Appeal partly allowed. 
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1980. 


Indian Oil Corporation Ltd, and another 
Petitioners y. Union of India and others, 
Respondents, 


Central Sales Tax Act (74 of 1956), Sec- 
tions § and 3 — Inter-State sale or intra- 
State sale — Determination — Sale of 
naphtha by factory in Bihar to a factory 
in Kanpur (U. P.) — On facts held it was 
inter-State sale, ; 


The Indian Oil Corporation Ltd. 
(I. O. C.) engaged in manufacturing and 
making petroleum products have a re- 
finery at Barauni in the State of Bihar 
and also a depot at Panki, Kanpur in 
U. P. At their Barauni refinery I. O. C 
manufacture naphtha which is the princi- 
pal raw material for production of ferti- 
lizers. An agreement was entered into by 
and between I, Ò. C. and Indian Explo- 
sives Ltd. who had a' factory at Panki, 
Kanpur in U. P. manufacturing urea 
fertilizers in terms of which I. O. C. were 
to sell and Indian Explosives were to buy 
the entire quantity of naphtha required 
for the fertiliser factory. 


Held, that the terms of agreement make 
it quite clear that the sales of naphtha to 
Indian Explosives were inter-State sales: 
Under clause 4 of the agreement the sel- 
ler was “to make the supply of naphtha 
to the buyer from its refinery ať 
Barauni”, The source of supply was thus 
the seller’s refinery at Barauni in Bihar 
and the destination is the buyer’s factory 
at Kanpur. This one clause alone was 
Se a a a ee 
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sufficient to prove that the sales in ques- 
tion were inter-State sales, (Para 6) 


Section 3 (a) of the Central Sales Tax 
Act, 1956 provides that “a sale or pur- 
chase of, goods, shall be deemed to take 
place in’the course of inter-State trade or 
commerce if the sale or purchase occa- 
sions the movement of goods from one 
State to another”. It is now well settled 
by a series of decisions of the Supreme 
Court that a sale shall be an inter-State 
sale under Section 3 (a) if there is a con- 
tract of sale preceding the movement of 
goods from one State to another and the 
movement isthe result of a covenant in 
the contract of sale or is an incident of 
that contract; in order that a sale may be 
regarded as an inter-State sale it is 
immaterial whether the property in the 
goods passes in one State or another. Thus 
on the facts of the case the sales are 
clearly inter-State sales and the State of 
U.'P. had therefore no jurisdiction to as- 
sess the petitioners to sales tax under the 
State Act. As the movement of naphtha 
commences from Baraunji in Bihar, the 
Sales tax payable on the sales of naphtha 
under the agreement can be assessed and 
collected only by the authorities 
in the State of Bihar on be- 
half of the Government of India in view 
of Section 9 of the Central Sales Tax Act, 
It is obvious that the sales’under the 
agreement are not possible without inter- 
State movement of naphtha. Clause 3 read 
with clause 8 also proves that really there 
are no two movements but only one 
movement from  Barauni to Kanpur 
pursuant to the contract of sale and the 
arrangement regarding storage facilities 
provided in clause 8 is only for operational 
convenience, it is only a mechanism de- 
vised to facilitate the transfer of naphtha 
through the seller’s pipeliné to their 
depot at Kanpur and from there to the 
buyer’s factory at Kanpur through the 
Pipeline constructed at the buyers’ cost 
It is relevant in this connection to note 
that under clause 7 (ii) the cost of trans- 
ferring naphtha from Barauni to the 
buyer’s fence is to be borne by the buyer. 
Therefore, the State of U. P. could not 
collect the sales tax on ‘sale of naphtha 
under the State Act, (Paras 8, 9) 


Cases Referred : Chronological Paras 

AIR 1979 SC 1160: (1979) 3 SCR 453 : 
1979 Tax LR 1817 6 

AIR 1976 SC 1016: (1976) 2 SCR 939 í 
1976 Tax LR 1538 

AIR 1975 SC 887 : (1975) 3 SCR 797: 1975 
Tax LR 1513 6 


Indian Oil Corpn. Ltd. v, Union of India 


S. C. 447 


AIR 1973 SC 2526: (1974) 1 SCR 463: 
1973 Tax LR 2558 6 


AIR 1961 SC 65 : (1961) 1 SCR 379 6 


M/s. F. S. Nariman & Anil B. Dewan. 
Sr. Advocates (M/s. B. D. Barucha, Ravin- 
der Narain and Talat Ansari, Advocates 
with them), for Petitioner, Miss A. 
Subhashini, Advocate (for No, 1), Mr. Lal 
Narain Sinha, Attorney General (Mr. 
U. P. Singh, ‘Advocate with him), (for 
Nos. 2, 3), Mr. Soli J. Sorabjee, Sr. Advo- 
cate, (M/s. V. K. Pandita and E. C. 
Agarwala, Advocates with him) (for No, 4) 
and Mr. Subrata Roy Chowdhury. Sr, Ad- 
vocate (M/s, Biswarup Gupta, Bhaskar 
Gupta, Surhind Roy Chowdhury and D. N. 
Gupta, Advocates with him), (for No, 5), 
for Respondents, 

GUPTA, J.:— In this petition under 
Art. 32 of the Constitution of India a dealer 
seeks relief from the same sales being as- 
sessed to sales tax both under the Cen- 
tral Sales Tax Act and the U. P, Sales Tax 


‘Act. The first petitioner Indian Oil Cor- 


poration Limited, IOC for short, are a 
Government company incorporated under 
the Companies Act, 1956 engaged inter 
alia in the manufacture and marketing of 
petroleum products. The second petitioner 
is the 'Managing Director and a sharehold- 
er of IOC. Union of India has been im- 
pleaded as the first respondent in the 
petition, The 2nd respondent is the As- 
sistant Superintendent of Commercial 
Taxes, Central] Circle, Bihar. The 3rd and 
4th respondents are respectively the State 
of Bihar and the State of U. P. The 5th 
respondent Indian Explosives Limited are 
a company having their registered office 
at Calcutta; they have a factory at Panki, 
Kanpur in Uttar Pradesh manufacturing 
urea fertilizers. IOC have a refinery at 
Barauni in the State of Bihar and also a 
depot at Panki, Kanpur, In 1966 IOC com- 
pleted a pipeline from their refinery at 
Baraunj in Bihar to Kanpur in U, P. 
through Patna in Bihar and Mughalsarai 
and Allahabad both in U. P. At their 
Barauni, - refinery JOC manufacture 
naphtha which is the principal raw mate 
rial for production of fertilizers, 


2. On February 9, 1970 an agreement 
was entered into by and between IOC and 
the 5th respondent in terms of which IOC 
were to sell and the 5th respondent were 
to buy the entire quantity of naphtha re- 
quired for the 5th respondent’s fertilizer 
factory at Kanpur. Below is a summary 
of the different clauses of the agreement 
that are relevant for the present purpose 
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the numbers given to the different para- 
graphs in this summary follow the 


numbering of the corresponding clauses of 
the original agreement: 


1. The agreement shall be deemed to 
have come into force from September 10, 
1969 (when the supply of naphtha com- 
menced) and shall remain in force till 
December 31, 1980. It shall continue to be 
in force thereafter unless terminated by 
either party giving to the other not less 
than one year’s prior notice of the inten- 
tion to terminate the agreement. 


9. The naphtha to be supplied shall 
be of the specification set out in Sche. I of 
the agreement. 


3. (i) The quantity of naphtha that the 
5th respondents agree to buy and IOG 
agree to sell shall be 2,50,000 tonnes per 
annum which is the maximum rate per 
annum. 

(iii) The naphtha shall be supplied 
against the buyer’s indents in writing ad- 
dressed to the seller at the seller’s Panki/ 
Kanpur installation. 


(iv) It is agreed that the buyer’s re- 
quirement of naphtha for the first four 
years shall be 95,000, 1,70.000, 2,(0,000 
and 2,25,000 tonnes respectively. 

(viii) In case the buyer fails to take 
delivery during any year the quantities of 
naphtha as stipulated above for reasons 
other than Force Majeure at their Kanpur 
plant, the seller shal] be entitled to sell 
the quantity which the buyer has failed 
to lift. Similarly if the seller fails to de- 
liver the stipulated quantities of naphtha 
during any year for reasons other than 
Force Majeure at their Barauni refinery 
and/or the transportation system from 
Barauni to their Panki installation, the 
buyer shall be entitled to purchase the 
quantity not delivered in that year from 
other sources, 

4. The supply of naphtha to the buyer 
shall be made from the seller’s refinery 
at Barauni. 


5. The price of naphtha shall be ex- 
clusive of transfer charges, excise duty 
and all other taxes/levies which shall be 
recovered by the seller from the buyer at 
actual rates prevailing and levied by con- 
cerned agencies from time to time. 


7. (i) Naphtha shall be supplied through 
a pipeline at the fence of the buyer's 
fertilizer factory and the pipeline between 
the buyer’s and the seller’s fences shall 
be constructed by the buyer at their ex- 
pense. i ~ 
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(ii) The cost of transferring naphtha by 
the pipeline from the point of its manu- 
facture to the fence of the buyer’s ferti- 
lizer factory shall be borne by the buyer. 

8. The seller shall provide at their. cost 
Storage facilities at the seller’s Panki/ 
Kanpur installation of a capacity equiva- 
lent to not less than 30 days’ requirement 
of the buyer. 


10. (iii) Three samples of naphtha for 
testing will be taken ‘from the seller’s 
tank at their Panki/Kanpur installation 
prior to transfer in the presence of 
buyer’s representatives at such frequency 
as may be mutually agreed. 


3. According to the 5th respondent, 
since the commencement of supply of 
naphtha under the aforesaid agreement 
IOC went on charging from them sales 
tax at the rate prescribed by the U. P. 
Sales Tax Act on the plea that the sales 
were chargeable under the said Act. On or 
about March 16, 1974 the assessing auth- 
ority under the U.P, Sales Tax Act assess- 
ed IOC to sales tax under the said Act on 
their total turnover for the assessment 
year 1969-70 including the sales of 
naphtha to the 5th respondent, The 5th 
respondent filed a writ petition in the 
Allahabad High Court challenging the as- 
sessment made on the basis that the sales 
were local and asserting that they were 
inter-State sales, Before the writ petition 
was disposed of the U. P. assessing auth- 
ority assessed IOC for the assessment 
year 1970-71 treating the sale of naphtha 
to the 5th respondent as local sale. On 
August 27, 1975 the Allahabad High Court 
allowed the said writ petition quashing 
the impugned order of assessment to the 
extent it sought to levy tax under the 
U. P. Sales Tax Act on the sales of 
naphtha to the 5th respondent. The High 
Court held that the sales under the agree- 
ment dated February 9, 1970 were inter- 


State sales. IOC preferred an appeal 
against the order of assess- 
ment in respect of the assess- , 


ment year 1970-71 and although the ap- 
peal was on grounds not relevant for the 
present purpose, it is necessary to refer 
to it because at a later stage IOC had the 
scope of the appeal enlarged, induced by 
the 5th respondent according to IOC, by 
including a ground that the sales of 
naphtha under the agreement were inter- 
State sales. On June 29, 1978 the 2nd re- 
spondent levied sales tax under the Cen- 
tral Sales Tax Act on the sales of naphtha 
by IOC to the 5th respondent for the as- 
sessment year 1970-71 treating them as 
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inter-State sales, Under Section 9 of the 
Central Sales Tax Act the ‘tax levied 
under that Act is collected in the State 
from which the movement of the goods 
commenced; in this case the movement 
commenced from Barauni in Bihar. IOC 
preferred an appeal against this order to 
the appellate authority. For the assess~ 
ment year 1971-72 the assessing authority 
under the U. P. Sales Tax Act treated the 
sales of naphtha to the 5th respondent as 
inter-State sales presumably in view of 
the aforesaid judgment of the Allahabad 
High Court. This assessment order was 
challenged by the Commissioner of Sales 
Tax, U. P. in revision before the appro- 
priate authority. For the same assessment 
year the Bihar authority assessed the sales 
on the basis they were  inter-State 
sales, For the next assessment year 1972- 
73 the U. P. authority again treated the 
sales as inter-State sales and again the 
order was challenged in revision by the 
Commissioner of Sales Tax, U. P. The 
Bihar authority also treated the sales for 
that year as inter-State sales. Thereafter 
for the assessment years 1973-74 and 1974- 
75 somewhat surprisingly the U. P. assess- 
ing authority went back on the view taken 
in the immediately preceding two years 
and again treated the sales as local sales 
and the 5th respondent preferred appeals 
from these two orders of assessment, In 
this confused situation IOC filed the 
instant writ petition in this Court on May 
1, 1979. Meanwhile the appellate authority 
under the U. P. Sales Tax Act dealing 
with the appeal preferred by IOC against 
the order of assessment relating to the 
year 1970-71 had remanded the case to 
the assessing authority and the assessing 
authority by his order dated December 20, 
1979 held that the sales were local sales. 


4, The 5th respondent had started 
several other proceedings to avoid the 
sale of naphtha to them under the agree- 
ment dated February 9, 1970 being as- 
sessed to sales tax under the U. P. Act. 
On August 29, 1977 they filed a suit in 
the Calcutta High Court against IOC 
seeking to restrain IOC from collecting 
sales tax from them under the U. P, Sales 
Tax Act, The 5th respondent also filed 
two writ petitions in the Allahabad High 
Court, Nos. 102 and 103 of 1978. The first 
petition challenges the assessment order 
relating to the year 1970-71 made by the 
U, P. authority. The second petition is 
directed against the revisional proceedings 
started by the Commissioner of Sales Tax, 
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U. P. in respect of the asséssment years 
1971-72 and 1972-73, All these proceedings 
are still pending, ` 


Toe. 


5. The petitioners’ case in the present 
writ petition is that the sales of naphtha 
to the 5th respondent were local sales in 
Kanpur and as such they were assessable 
under the U. P. Sales Tax Act and that 
the assessment orders dated June 29, 1978 
and November 30, 1978 respectively for 
the assessment years 1970-71 and 1971-72 
made by the Bihar Sales Tax authority 
under the Central Sales Tax Act are in 
violation of the fundamental rights 
guaranteed under Articles 19 and 31 of 
the Constitution of India. The petitioners 
seek a writ in the nature of certiorari for 
quashing the aforesaid assessment orders 
and a writ in the nature of mandamus 
directing the Bihar sales tax authority to 
forebear from assessing the sales of 
naphtha to the 5th respondent on the 
basis that they were inter-State sales. 
Alternatively the petitioners pray, in the 
event it is held that “the sales are inter- 
State sales and not intra-State sales” for 
“appropriate reliefs, orders, and direc- 
tions” directing the State of U. P. not to 
assess, levy or recover any sales tax on 
the sales of naphtha to the 5th respondent 
under the agreement dated February 9, 
1970. 


6. Section 3 (a) of the Central Sales 
Tax Act, 1956 provides that “a sale or 
purchase of goods shall be deemed to take 
place in the course of inter-State trade or 
commerce if the sale or purchase occa- 
sions the movement of goods from one 
State to another”, It is now well settled 
by a series of decisions of this Court that 
a sale shall be an inter-State sale under 
Section 3 (a) if there is a contract of sale 
preceding the movement of goods from 
one state to another and the movement is 
the result of a covenant in the contract of 
sale or is an incident of that contract; in 
order that a sale may be regarded as an 
inter-State sale it ‘is immaterial whether 
the property in the goods passes in one 
State or another. Some of these decisions 
are: Tata Iron & Steel Co. Ltd v. S. R. 
Sarkar, (1961) 1 SCR 379: (AIR 1961 SC 
65); Kelvinator of India Ltd. v, The State 
of Haryana, (1974) 1 SCR 463: (AIR 1973 
SC 2526): Oil India Ltd. v. The Superin- 
tendent of Taxes, (1975) 3 SCR 797: (AIR. 
1975 SC 887); Balabhagas Hulaschand v,f 
State of Orissa, (1976) 2 SCR 939 : (AIR 
1976 SC 1016) and Union of India v. K, G, 
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Khosla & Co. (P) Ltd., (1979) 3 SCR 453: 
(AIR 1979 SC 1160). In our opinion the 
terms of the agreement dated February 9, 
11970 summarized above make it quite 
clear that the sales of naphtha to the 5th 
respondent were inter-State sales, Under 
clause 4 of the agreement the seller is “to 
make the supply of naphtha to the buyer 
\from its refinery at Barauni”, The source 
of supply is thus the seller’s refinery at 
Barauni in Bihar and the destination is 
the buyer’s factory at Kanpur, This one 
clause alone is sufficient to prove that the 
sales in question were inter-State ’sales, 





7. However on behalf of the peti- 
tioners and the State of U, P. it is con- 
tended that the sales were not inter-State 
sales and were local sales within the 
State of Uttar Pradesh. It is pointed out 
from clause 3 (iii) that supplies of 
naphtha are made on the buyer’s indents 
in writing addressed to the seller at their 
Kanpur installation and not at their re- 
finery at Barauni which, it is contended, 
shows that the supplies are made from 
IOC’s storage at Kanpur to the 5th rex 
spondent’s factory'also at Kanpur, It is 
also contended that the supply of naphtha 
to the buyer’s factory at Kanpur involves 
two movements, one from Barauni to 
Kanpur for storage at the seller’s depot, 
and the other from the depot fo the 
buyer’s factory. This contention is based 


on clause 7 (i) of the agreement which- 


States that naphtha shall be supplied at 
the fence of the buyer’s factory through 
a pipeline between the buyer’s and the 
seller’s fences constructed at the buyer’s 
expense, It is argued that this stipulation 
shows that the. movement of naphtha 
from Barauni is arrested at the seller’s 
Kanpur depot and is followed by another 
movement from there to the buyer’s fac- 
tory which proves that the sales are local 
sales and not inter-State because in an 
inter-State sale the movement of goods is 
the immediate and direct result of the 
contract of sale, 


8. Clause 3 (iii) of the agreement 
which says that the naphtha shall be sup- 
plied against indents in writing addressed 
to the seller at their installation at 
Kanpur cannot be read in isolation, Sub- 
clause (iv) of clause 3 sets out the details 
of the buyer’s requirement for the first 
four years and thereafter. Under clause 8 
IOC are bound not only to bring the con- 
tractual quantity of naphtha from Barauni 
to the seller’s Kanpur installation but also 
to provide at their own cost storage 
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facilities at Kanpur of a capacity equiva- 
lent to not less than 30 days’ requirement 
of the buyer. The indents are therefore 
not outside the agreement but are relat- 
able to the buyer’s requirements under 
the agreement, It is obvious that the sales 
under the agreement are not possible 
without inter-State movement of naphtha. 
Clause 3 read with clause 8 also proves 
that really there are no two movements 
but only one movement from Barauni to 
Kanpur pursuant to the contract of sale 
and the arrangement regarding storage 
facilities provided in clause 8 is only for 
operational convenience, it is only a 
mechanism devised to facilitate the trans- 
fer of naphtha through the seller’s pipe- 
line to their depot at Kanpur and from 
there to the buyer’s factory at Kanpur 
through the pipeline constructed at the 
buyer’s cost. It is relevant in this con- 
nection to note that under clause 7 (ii) the 
cost of transferring naphtha from Barauni 
to the buyer’s fence is to be borne by the 
buyer, 


9. Each case turns on its own facts 
and the question is whether applying the 
settled principle which we have mention- 
ed above to the facts of the present case 
the sales can be said to be inter-State 
sales, An attempt to show that some of 
the factors present in the instant case are 
present or absent in some case or other in 
which this Court held the sale to be a 
local sale or inter-State sale hardly serves 
any useful purpose, On the facts of the 
present case the sales are clearly inter- 
State sales and the State of U. P. had 
therefore no jurisdiction to assess the 
petitioners to sales tax under the State 
Act. As the movement of naphtha com- 
mences from Barauni in Bihar, the sales 
tax payable on the sales of naphtha under 
the agreement dated February 9, 1970 can 
be assessed and collected only by the 
authorities in the State of Bihar on be- 
half of the Government of India in view 
of Section 9 of the Central Sales Tax Act. 


10. On behalf of the State of Bihar a 
point was taken that the present petition 
under Article 32 of the Constitution of 
India complaining of violation of the 
fundamental right guaranteed by Arti- 
cle 31 of the Constitution was not main- 
tainable after the repeal of Article 31 by 
the Forty-Fourth Amendment of the Con- 
stitution with effect from June 20, 1979. 
The petition however complains also of 
infringement of Article 19 and therefore 
does not cease to be maintainable, Coun- 
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sel for the 5th respondent sought to raise 
a question regarding the justification of 
treating freight as part of the sale price, 
but that is not a matter that arises for 
consideration on the present writ petition 
filed by IOC. 

11. In the result the alternative prayer 
made in the writ petition succeeds, the 
assessment orders for the assessment 
years 1970-71, 1973-74 and 1974-75 passed 
by the Sales Tax Officer, U, P. and the 
revision proceedings initiated by the Com- 
missioner of Sales Tax, U. P. for the as- 
sessment years 1971-72 and 1972-73 are 
quashed and respondent No, 4, the State 
of Uttar Pradesh, is directed to refund to 
IOC the sales tax collected from them on 
the sales of naphtha to the 5th respon- 
dent under the agreement dated Febru- 
ary 9, 1970 and, further, not to levy sales 
tax on the sales under the said agreement’ 
under the U, P. Sales Tax Act. 

12. The writ petition is allowed as 
indicated above; in the circumstances of 
the case we make no order as to costs, 

Petition allowed. 


AIR 1981 SUPREME COURT 451 
= 1980 Cri, L. J, 1501 
(From: Jammu and Kashmir)* 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Criminal Appeals Nos. 151 of 1975 and 
185 of 1976, D/- 24-9-1980. 

State of Jammu and Kashmir, Appel- 
lant v. Hazara Singh and another, Re- 
spondents, - 

; And 

Hazara Singh, Appellant v. State of 
Jammu and Kashmir, Respondent. 

(A) Constitution of India, Art. 136 — 
Appeal by special leave — Criminal case 
— Finding of fact — Supreme Court will 
not normally interfere unless approach 
of High Court is erroneous, perverse, or 
resulting in grave miscarriage of justice. 

(Para 9) 

(B) Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Interest- 
ed or partisan witnesses — No ground to 
reject substratum of their evidence as 
eye-witnesses. (Para 23) 

(C) Ranbir Penal Code (12 of 1989 
Smvt.), S. 100 — Right of private defence 
— It is a defensive right — Is neither 
right of aggression nor of reprisal. 

(Para 24) 


*Against judgment of Jammu and Kash- 
mir High Court, D/- 20-11-1974, 
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(D) Ranbir Penal Code (12 of 1989 
Smvt.), S. 326 — Sentence — Accused re- 
ceiving simple injury as he was hit on 
head by stone pelting — Firing gun shot 
thereafter — Held, he received some pro- 
vocation as he was hit on head — Same 
can be considered for mitigation of sen- 
tence — It was reduced from 10. years to 
4 years, ; (Paras 25, 26) 

(E) Ranbir Penal Code (12 of 1989 
Smvt.), S. 326 — Offence under — Proof 
— Two gun-shot wounds one in eye and 
another on abdomen found on victim’s 
body — Wound on abdomen only attri- 
buted to shot fired by accused — Accord- 
ing to doctor’s opinion it was not sufi- 
cient to cause death —- Wound in eye 
damaging brain and thus causing death — 
Another accused acquitted thus applica- 
tion of S. 34 becoming out of question — 
In the circumstances accused held guilty 
of offence under S. 326. (Para 25) 

SARKARIA, J.:— The facts leading to 
these Criminal Appeals 151 of 1975 and 
185 of 1976 are as follows: 

In the General Elections held to the 
Legislative Assembly of the State of 
Jammu and Kashmir in 1972, two candi- 
dates, namely, Rangil Singh (Congress) 
and Lala Sain Dass (Independent) con- 
tested from Ranbirsinghpura constituency, 
Two years earlier, in the election to the 
office of the Lambardar of Village Bahu, 
two factions came into existence. One of 
them was led by Pritam Singh, com- 
plainant, while the other was led by 
Piyara Singh and Hazara Singh, respon- 
dents in Criminal Appeal 151 of 1975. 
Pritam Singh’s faction supported Sant 
Singh candidate, while Piyara Singh’s 
faction canvassed for Gulab Singh, the 
rival candidate. The relations between 
Pritam Singh, complainant and his bro- 
ther on one side and Piyara Singh and 
Hazara Singh on the other, which were 
already bitter became further strained 
due to this rivalry in the elections. 

2. On February 28, 1972 in the even- 
ing, a public meeting in connection with 
the elections to the Legislative Assembly 


, was held in the compound of the Co-op- 


erative Stores in village Bahu to canvass 
‘support for the Congress candidate, Ran- 
gil Singh, who was pitched against Lala 
Sain Dass, an Independent candidate. 
P. W. Pritam Singh was the Chairman 
of this meeting, while Rangil Singh, 
Janak Raj, M.L.C., Harbans Singh, de- 
ceased, P. Ws. Kapoor Singh, Nihal 
Singh, Amar Singh, Thakur Raj Singh 
and Suchet Singh attended this meeting. 
At about 6-30 p.m., when the public 
gathering was being addressed by Rangil 
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Singh, Piyara Singh respondent drove 
past the place of meeting on a motor- 
cycle on the pillion of which was seated 
a non-Sikh gentleman. The meeting ter- 
minated at about 7 p.m. At the conclusion 
of the meeting, tea was served to Rangil 
Singh, Janak Raj, Suchet Singh and other 
distinguished persons who had attended 
the meeting. Thereafter, Rangil Singh 
and Janak Raj departed for Jammu. The 
other persons, excepting Pritam Singh, 
complainant and his son Harbans Singh 
deceased, P. Ws. Kapoor Singh, Nihal 
Singh, Amar Singh and some others stay- 
ed behind to settle the tea accounts of 
the caterer, Gandhu Shah. On the way, 
when the complainant and his compani-~ 
ons reached a culvert between the 
Havelies of Thakur Singh and the respon- 
dents at about 8 p.m., Hazara Singh was 
seen standing in the compound of his 
Haveli along with his brother, Piyara 
Singh, respondent, On seeing the com- 
plainant and his companions, Piyara 
Singh accosted Harbans Singh deceased 
that he had got the deceased employed as 
a teacher, yet he (deceased) was oppos- 
ing him by participating in the meeting 
organized by the Congress Party. The 
deceased retorted that it was the Gov- 
ernment which had given him the em- 
ployment and the appellant had done 
him no favour. On hearing this reply, 
Piyara Singh exhorted to his brother, 
Hazara Singh to let the deceased have a 
taste of it. Thereupon, Hazara Singh fired 
his gun hitting the deceased in the abdo- 
men. One of the pellets of the same shot 
hit the left hand of P. W. Kapoor Singh 
who was standing close to the deceased, 
At this juncture, Pritam Singh shouted 
to his companions to save themselves. 
Pritam Singh took shelter in a shop 
situate nearby. On receiving the injury, 
the deceased walked a few steps to take 
cover in the dilapidated Haveli of Thakur 
Singh, which was situate at a distance of 
3 or 4 steps from him. He had hardly 
taken a step or two in that direction 
when Piyara Singh snatched the gun 
from Hazara Singh, sarcastically remark- 
ing that the latter was even not able to 
kill the deceased. Piyara Singh then fired 
a shot at the deceased hitting him in the 
region of the eye and cheek. As a result 
of this gun-shot, the deceased dropped 
dead. Pritam Singh, complainant and his 
companions raised an alarm whereupon 
both the respondents, Piyara Singh and 
Hazara Singh got on their tractor and 
drove off. Piyara Singh was holding a 
gun and shouting at the top of his voice 


that whosoever would dare to approach 
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the tractor, would be done to death, 
Piyara Singh and his companions then 
lifted the dead-body of Harbans Singh 
and put it in the trailor of the tractor of 
one Tara and took it to the Hospital, Ran- 
birsinghpura. After leaving the dead- 
body in the Hospital, Pritam Singh, ac- 
companied by Amar Singh and Nihal 
Singh, went to Police Station, Ranbir- 
singhpura and lodged the First Informa- 
tion Report (Ex. PA) there at 10 p.m. 
The Station House Officer registered a 
case of murder under Section 302, R.P.C., 
and went in search of the accused. He 
arrested Hazara Singh at 1-45 a.m., the 
same night, from near a hay-stack in the 
area of village Bahu. A few hours there- 
after, the Inspector of Police, Shanti 
Swaroop interrogated Hazara Singh and 
recorded his statement (Ex. PO) to the 
effect, that he along with Piyara Singh 
had concealed his country-made single- 
barrel 12-bore gun in the house of Piyara 
Singh at Ranbirsinghpura. Hazara Singh 
then led the police to the residential 
office of Piyara Singh and produced, in 
the presence of the witness, the 12-bore 
gun (Ex. PO) from underneath some 
quilts lying in a room on the ground 
floor. This gun was a licenced weapon 
of Hazara Singh. 

3. On the following morning, Pritam 
Singh, complainant and Rangil Singh 
met the Chief Minister at Jammu and 
after obtaining some money from him 
for performing the obsequies of the de= 
ceased, returned to Ranbirsinghpura ať 
9-30 a.m. 


4. The post-mortem examination of 
the dead-body was performed by Dr. 
Baldev Singh. The Doctor prepared the 
post-mortem examination report. Since 
the attendance of Dr. Baldev Singh, who 
had since gone to a foreign country, could 
not be procured, the trial court allowed 
the post-mortem examination report (Ex, 
PY) to be proved by the Compounder 
who was acquainted with the hand-writ- 
ing of the Doctor. As stated in the post- 
mortem examination report, the Doctor 
found that 2 cms. of the upper lid of left 
eye of deceased was missing, the con- 
tents of the left eye were completely de- 
stroyed and were bulging out. The roof 
of orbit was found shattered into pieces. 
On opening the skull, the Doctor found 
congestion in the left frontal region of 
the brain. The left frontal lobe of the 
brain substance was found damaged and 
a metallic shot was found in the brain 
substance, 5 ems. above the roof of the 
orbit. The doctor also found a wound of 
entrance on the left side of the face, 4 
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cms. lateral to left ext. : Alaenasea in 
horizontal line. The wound was irregu- 
larly circular and measured 1 cm.X1 cm. 
The shot had travelled through the mus- 
cles and was found in sub-mastoid region, 
lodged in blood clot. Dr. Baldev Singh 
further found two gun-shot wounds of 
entrance and two corresponding gun-shot 
wounds of exit on the front of the abdo- 
men. The first entrance wound was in 
. the right lumber region, 11 cm. above 
the ante sup iliac supine and 4.5 cms, 
lateral to the umbilicus, The wound was 
irregularly circular, the margin was 
found inverted and measured 1 cm. 
I cm. It had a corresponding wound of 
exit situate on the right lid region in the 
middle auxillary line 9.5 ems, away from 
the wound of entrance. The second wound 
of entrance on the abdomen was in the 
lumber region 14 cms, above the ant, sup 
iliac supine and 5 cms, laterally. The 
wound was irregularly circular, margins 
were inverted and measured 1 cm.X1 cm. 
According to the doctor, the cause of the 
death of the deceased was damage to the 
brain substance caused by the gun-shot 
which entered at No. 1 on the left eye. 
The Doctor extracted two pellets (Ex. P-6 
and Ex. P-7) from the dead-body and 
sent them in a sealed phial to the police 
who took them into possession, vide, Ex, 
PG-1, 

5. On February 29, 1972 at about 
3 p.m., Inspector Shanti Swaroop in- 
spected the scene of occurrence, prepared 
the site-plan (Ex. PZB) and seized two 
empty cartridges (Ex. P-9 and Ex, P-10) 
from a dung hill. These empties were 
lying at a distance of about 50 or 51 feet 
from the mill-room of Piyara Singh, re- 
spondent. The seizure memo (Ex. PJ) was 
prepared in this behalf. The Investigating 
Police Officer also found a pellet (Ex, 
P-12) lying near the wall of Thakar 
Singh’s Haveli and seized the same 
under the Memo (Ex. PL). The 12-bore 
gun and the empty cartridges seized by 
the police, were sent to the Forensic Sci- 
ence Laboratory, Chandigarh, on March 
24, 1972, where they were received on 
April 10, 1972. Dr. J. K. Sinha, Forensic 
Expert examined these articles and re- 
ported that the 12-bore SBB gun (Ex, 
P-1) had been fired through; that the fir- 
ing pin of the said gun appeared to have 
been tampered with; and that no other 
characteristic marking was observed to 
identify or connect the empty cartridges 
with the 12-bore gun (Ex. P-1). 

6. The Sessions Judge, by his judg- 
ment dated June 10, 1974, convicted both 
the accused under Section 302, R.P.C, 
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and sentenced them to death for causing 
the death of Harbans Singh. He also 
made a reference to the High Court of 
Jammu and Kashmir for confirmation of 
the death sentences imposed on the ac- 
eused-respondents, The respondents, also 
preferred an appeal against their convic- 
tion and sentences to the High Court. By 
its judgment dated November 20, 1974, 
the High Court declined the reference. It 
allowed the appeal of Piyara Singh and 
acquitted him. The High Court further 
altered the conviction of Hazara Singh, 
respondent 1, from one under Section 302 
read with Section 34 to that under Sec- 
tion 326, R.P.C. and sentenced him to ten 
years’ rigorous imprisonment. 

7. Aggrieved by the judgment of the 
High Court, the State of Jammu and 
Kashmir has preferred Criminal Appeal 
151 of 1975 against the judgment of the 
High Court, whereby Piyara Singh was 
acquitted of all the charges, and the con- 
viction of Hazara Singh was converted 
to one under Section 326, R.P.C. The con- 
nected appeal (Criminal Appeal No. 185 
of 1976) has been filed after obtaining the 
special leave by Hazara Singh against his 
conviction and sentence. Both the appeals 
will be disposed of by this common judg- 
ment, 

8. First we will take up the appeal by 
the State against the acquittal of Piyara 
Singh. 

9. It is well settled that in an appeal 
by special leave under Article 136 of the 
Constitution, against an order of acquit- 
tal passed by the High Court, this Court 
does not normally interfere with a find- 
ing of fact based on appreciation of evi~ 
dence, unless the approach of the High 
Court is clearly erroneous, perverse ofr 
improper or there has been a grave mis~ 
carriage of justice, Judged by this yard- 
stick, the reasons or the findings of fact 
recorded by the High Court leading to 
the acquittal of Piyara Singh, are not 
such which, on the face of it, can be said 
to be unsound, or wrong. The High Court 
has held that the presence of Piyara 
Singh at the scene of occurrence and his 
participation in the commission of the 
crime was highly doubtful. In reaching 
this conclusion, the High Court was 
prompted by these factors: 

(1) Non-production without sufficient 
cause of these material witnesses raises 
a strong doubt about the visit of Piyara 
Singh to Bahu on the evening of Febru- 
ary 29, 1972: (a) Sham Lal who was cited 
as a prosecution witness in the charge- 
sheet submitted by the police in the 
court of the Committing Magistrate to 
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“prove that he accompanied Piyara Singh 
to village Bahu on the fateful evening. 
{b) Non-production of Rangil Singh and 
Janak Raj, M.L.C., who were respectable 
and independent witnesses and were pre- 
sent in the meeting when, according to 
the prosecution, Piyara Singh had driven 
past that meeting on a motor-cycle. 

(2) Non-mention in the F.LR. of the 
threat held out by Piyara Singh and 
Hazara Singh to the deceased prior to the 
date of occurrence and of the important 
“melodramatic words” alleged to have 
been uttered by Piyara Singh while 
snatching the gun from Hazara Singh 
after the latter had fired the first shot, 

(3) It was highly unlikely that after the 
first shot the prosecution witnesses who 
claim to have been present on the spo? 
and witnessed the occurrence, would 
have observed the second shot being fir- 
ed. This inference is reinforced by the 
admission of the prosecution witnesses 
that they did not see any of the accused 
persons ejecting or taking out the fired 
cartridges from the single-barrel gun or 
reloading it, 

(4) The prosecution story that the se- 
cond shot was fired at the deceased by 
Piyara Singh stands negatived by the 
evidence of Dr. J. K. Sinha, Ballistic 
Expert. According to the complainant and 
other eye-witnesses, the second shot was 
fired at the deceased by FPiyara Singh 
from a distance of about 24 yards, while 
the first shot had been fired from 18 to 20 
yards. According to the Ballistic Expert, 
the dispersion of the pellets which hit the 
eye and face was much smaller as com- 
pared to the dispersion of the pellets 
causing injuries at the abdomen. Accord- 
ing to the Ballistic Expert, the possibility 
of all the gun-shot injuries found on the 
deceased, having been caused by one gun- 
fire, could not be excluded, 

(5) There is variance between the state- 
ments of P. Ws. as regards the place 
where the deceased was when he got the 
second shot, 

(6) There was divergence between the 
statements of P. Ws. regarding the time- 
lag between the first and the second shot. 

(7) There was inordinate delay in re- 
ceipt of the occurrence report contemplat- 
ed by Section 157, Cr. P. C. by the Magis- 
trate. Although the distance between the 
Police Station and the Magistrate’s court 
is hardly 200 yards, it is surprising that 
the occurrence report reached the Magis- 
trate on March 2, 1972. 

10. We have gone through the evi- 
dence of the material witnesses. By any 
standard, the approach adopted, the find- 
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ings of fact recorded and the conclusion 
drawn from the totality of the factors 
enumerated above, by the High Court 
could (not?) be said to be unreasonable, 
We have, therefore, no hesitation in dis- 
missing the appeal (Cri. A. No. 151/75) 
against the acquittal of Piyara Singh. 

11. Now, remains the case of Hazara 
Singh. > 

12. Hazara Singh accused when 
examined at the trial, set up this counter _ 
version: 

“The party of Pritam Singh complain- 
ant has enmity with me and Gurbachan 
Singh is a person of that party. Before 
this, Gurbachan Singh had inflicted on 
me a grievous hurt, case whereof is in 
progress, On the day of occurrence, I 
had a meet with Gurbachan Singh on the 
culvert, the place of occurrence, and said 
that they had disgraced him (Hazara 
Singh) by holding the meeting of Con- 
gress Party in the village. I said to him 
that he could do whatever he liked but 
should not argue with me, On this, Gur- 
bachan Singh abused me and said that 
we will let you know the taste of it today 
and he went towards the Co-operative 
Store of village Bahu when I was going 
my home. I met Smt. Mangoo, mother 
of Gurbachan in the way, and complain- 
ed that Gurbachan had abused me. I ask- 
ed her to advise her son not to do so. Smt. 
Mangoo abused my children. I could not 
control myself and slapped her. She went 
towards the Co-operative Store crying 
and saying: “I will get you killed today”, 
I got frightened and therefrom I brought 
the key of my machine room so that I 
could go on the tractor to report in the 
police station Ranbirsinghpura. I brought 
out the tractor from the machine room 
Sessoses In the meantime 40 or 50 persons 
came shouting from the Store side. They 
started pelting stones upon me by which 
I sustained injuries, My turban fell down. 
A stone hit me on the head and caused 
an injury. Taking advantage of the dark- 
ness, I took cover behind the tractor. 
When I made sure that. these people 
would not leave me that day, I escaped 
on foot towards the fields. I had hardly 
covered some distance, when I heard a 
sound of gun-shot. I went to Nawa Sha- 
har on foot to lodge a report. I had hard- 
ly reached the Bus Stand when the police 
arrested me, I could not lodge my re- 
port, although the wound on my head 
was got dréssed by the police.” 

13. Hazara Singh denied having fired 
a shot at the deceased. He also denied 
that after giving the information (Ex. 
P.O) he got the gun (P-1) recovered from 
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the house of his brother, Piyara Singh. 
He admitted that the gun (Ex. P-1) and 
the licence (Ex. P-13) belonged to him. 
He also denied that any empties had been 
thrown away by him or his brother at the 
time and place of occurrence. He assert- 
ed that P. Ws. Nihal Singh, Balbir Singh, 
Pritam Singh, Ranjeet Singh and Raj 
Singh were proceeded against at the in- 
stance of the Police, under Section 107, 
Cr. P. C, and that these persons were 
close relations of Pritam Singh complain- 
ant and were inimically disposed to< 
wards him, 


14. In defence, Hazara Singh examin< 
ed four witnesses, Out of these, Om Par- 
kash, Clerk of the Munsif Magistrate was 
examined to establish that on February 
29, 1972, an application for medical 
examination of Hazara Singh accused was 
presented to the Magistrate, After getting 
the necessary endorsement of the Magis~ 
trate, the application was 
taken by D. W. Babu Bachan Lal Vakil 
to the Police Station. 

15. D. W. Bachan Lal Vakil testified 
that in the morning of February 29, 1972, 
Hazara Singh accused came to his house 
in an injured condition, that he had pre- 
sented an application to the Munsif Mag- 
istrate who directed the Station House 
Officer, Ranbirsinghpura to get Hazara 
Singh medically examined, The witness 
personally delivered that application 
bearing the direction of the Magistrate, 
at the Police Station and obtained re- 
ceipt (Ex. P.D-5), that on the following 
day he interviewed Hazara Singh in the 
Police Station and found his head ban- 
daged. The Police Inspector confirmed 
that Hazara Singh had been got medical~ 
ly examined, 

16. D. W. Vipper Singh, Assistant 
Clerk of the Police Station testified that 
he had received a written communica- 
tion addressed to the Station House Offi- 
cer and had issued Ex, P,D-I, acknow- 
fledging the receipt thereof. 

17. P, W. Paras Ram, Compounder of 
the Primary Health Centre, Ranbirsingh- 
pura testified thaf on February 29, 1972 
or March 1, 1971, pursuant to an order 
of the Munsif Magistrate, Ranbirsingh- 
pura, he went to the Police Station and 
dressed an injury on the head of Hazara 
Singh. In cross-examination, the witness 
stated that it was an ordinary wound 
and he could not say whether it was a 
grievous or simple injury or a self-inflict= 
ed wound, as he was not an expert. Nor 
could he say exactly on what part of the 
head the wound was located or “whether 
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it was in the shape of scratching which 
may be y” 

18, Both the Investigating Police Off- 
cers categorically denied that, Hazara 
Singh accused had. any injury at the time 
of his arrest. The prosecution also failed, 
despite requests by the defence, to pro~ 
duce that application which had been 
made through D, W. Bachan Lal Vakil 
and bore direction of the Magistrate that 
the Station House Officer should get 
Hazara Singh medically examined, 

19. The High Court has not accepted 
all this evidence which was brought on 
the record to establish that at the time 
of his arrest on February 29, 1972, Hazara 
Singh had a wound on his head, In its 
opinion, the theory suggested by Hazara 
Singh as to how he received this injury 
"is an afterthought” and is not worthy 
of credence, as this fact relating to the 
manner of the receipt of this injury was 
not, according to Bachan Lal Vakil’s own 
admission, incorporated in the application 
submitted by him to the Magistrate for 
getting the accused medically examined. 
The High Court also observed that “it 
has not been proved that the injury was 
not self-inflicted but was caused at the 
time and in the manner alleged by the 
appellant (Hazara Singh)”. 

20. According to the evidence of the 
eye-witnesses, the first shot from the gun 
(Ex. P-1) which only was fired by Hazara 
Singh, had caused injuries to the deceas~ 
ed in the abdomen, The Medical Officer, 
who conducted the post-mortem examina- 
tion, did not opine that these injuries on 
the abdomen had caused the death of 
Harbans Singh deceased, According to 
him, it was injury No. 1 involving dam- 
age to the brain substance that was the 
cause of the death of fhe deceased, In the 


post-mortem examination report, 
the doctor had not stated that 
the injuries found on the ab- 


domen were likely or sufficient to 
cause the death of the deceased, The 
Medical Officer, who had conducted the 
autopsy, could not be examined. No 
other medico-legal expert was examined 
fo opine as to whether on the basis of the 
data available from the post-mortem 
examination report, the abdominal in 
furies were sufficient or likely to cause 
death. In this state of the evidence, 
that can be said was that the abdominal 
wounds found on the deceased were gri- 
evous injuries, 

21. The injury which caused the 
death. of the deceased was attributed to 
Piyara Singh. Hazara Singh was sought 
to be made vicariously liable for that ine 
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jury by the operation of Section 34, Penal 
Code. Assuming that the substance of 
the prosecution case against Hazara Singh 
was true, then also, as a result of the ac- 
quittal of Piyara Singh, Section 34 be- 
came inapplicable, and Hazara Singh 
would be liable only under Section 326, 
R.P.C. for causing grievous hurt to the 
deceased. 

22. On behalf of Hazara Singh, it is 
contended by Mr. Frank Anthony that 
the prosecution evidence on the record 
was not believable even against Hazara 
Singh for these reasons: 

(i) The evidence of all the eye-witnes- 
ses was of an interested, inimical and 
partisan character. 

(ii) The eye witnesses had the temerity 
to falsely rope in Piyara Singh. 

(iii) The investigation was dishonest 
and biased. The two empties were “plant- 
ed” at the spot. The investigating police 
officers had denied in a brazen fashion 
that Hazara Singh had at the time of his 
arrest a wound on his head—a fact which 
stood cogently established by the facts 
elicited from P. W. Paras Ram, Com- 
pounder in cross-examination, and the 
testimony of respectable defence wit- 
nesses, including that of a lawyer, Bachan 

al, 

(iv) The prosecution witnesses give no 
explanation of this head injury of Hazara 
Singh; they have suppressed this vital 
fact, and should be disbelieved on that 
score. The failure of the prosecution to 
explain the injury of Piyara Singh, pro- 
babilizes the version of Hazara Singh that 
he was first attacked and subjected to a 
fusillade of stone-throwing by the de- 
ceased and his companions and it was 
thereafter that ‘somebody’ fired a gun, 

(v) That the F.I.R. was, in fact, pre- 
pared after a good deal of deliberation to 
falsely implicate the accused persons and 
to distort and twist the real facts, This 
inference is sought to be drawn from the 
fact that the occurrence report reached 
the Magistrate from the Police Station 
after an inordinate delay on the follow- 
ing day, although the Magistrate’s Court 
was hardly 200 yards from the Police 
Station. 

(vi) Independent witnesses, as pointed 
out by the High Court, were available, 
but they have been withheld without 
good reason. This should give rise to an 
adverse inference against the prosecu- 
tion, 

23. Almost all these contentions were 
raised before the High Court and were 
rejected, We agree with the reasoning 
and conclusion of the High Court, that the 
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substratum of the evidence of the eye- 
witnesses could not be rejected so far as 
Hazara Singh was concerned merely on 
the ground that their testimony was of 
an interested and partisan character; nor 
on the ground that they were not speak: 

ing the whole truth. We, however, do 
not agree with the High Court inasmuch 
as it has held that Hazara Singh’s injury 
was not sustained at the time of occur- 
rence but might be self-inflicted and fab- 
ricated. Hazara Singh was arrested only 
4 or 5 hours after the occurrence during 
the same night. A lawyer made an appli- 
cation to the Magistrate soon after 
Hazara Singh’s arrest, praying for medi- 
cal examination of the injury of Hazara 
Singh. As a result, Paras Ram Compoun- 
der went to the police station and dress- 
ed the head injury of Hazara Singh. The 
eye-witnesses have suppressed the cir- 
cumstances in which Hazara Singh re- 
ceived this head injury. The injury was 
no doubt simple, but it could be caused 
by the hit of a brick-bat or stone as stat- 
ed by Hazara Singh in his statement. It 
is, therefore, probable that the deceased 
or some of his companions pelted Hazara 
Singh with a stone on the head causing 
this injury. Hazara Singh thereafter, it 
seems, brought out his licensed gun and 
fired a shot hitting the deceased in the 
abdomen. Even so, it cannot be said that 
the gun shot was fired by Hazara Singh 
in the exercise of his right of private de 

fence, Firstly, the stone-hit had caused 
him a simple injury and could not cause 
him an apprehension of grievous hurt or' 
death. It is Hazara Singh’s own version 
that there was an interval of time be- 
tween the attack on him with stones and 
the firing of the gun. Hazara Singh did 
not have the courage to admit that it was 
he who had fired the gun in self defence. 


24, It is thus clear that the gun firing 
at the deceased who at the relevant time 
was not carrying any arm, nor even a 
stone, was a retaliatory action. It is trite 
law that the right of private defence is 
a defensive right. It is neither a right of 
aggression, nor of reprisal. The gun shot 
fired by Hazara Singh, therefore, could| 
not be said to be an act done in the exer- 
cise of his right of private defence, 


25. As against Hazara Singh, the evi- 
dence of the eye-witnesses receives as- 
surance from circumstantial and other 
independent evidence. The gun (Ex. P-1) 
which was recovered from him soon after 
his arrest, was his licenced weapon. Ac- 
cording to the opinion of the Forensic Ex- 
pert, it had been fired through. It is not 
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necessary to burden this judgment with 
a detailed appraisal of the evidence of 
the prosecution witnesses. Suffice it to 
say here, that with the exception of one 
aspect relating to the simple injury on 
the head of Hazara Singh and the latter's 
version of the circumstances in which he 
received it, we entirely agree with the 
learned Judges of the High Court that 
in spite of the infirmities in the evidence 
of the eye-witnesses, the substratum of 
their evidence as against Hazara Singh 
‘could be safely accepted so as to find him 
guilty of an offence under Section 326, 
R.P.C. Hazara Singh had been hit with 
a stone on the head. He had thus receiv- 
ed some provocation which can be taken 
into account for mitigation of the sen- 
tence, 


26. Taking into consideration all the 
circumstances of the case, we are of opin- 
ion that in the interest of justice substan- 
tial reduction in the sentence of Hazara 
Singh is called for. 


27. Hazara Singh was arrested on 
February 29, 1972 and thereafter, 
throughout remained in jail till he was 
bailed out under this Court’s order dated 
September 14, 1976. 


28. For the foregoing reasons, we 
dismiss the State appeal against Piyara 
Singh and Hazara Singh regarding their 
acquittal on charges under Section 302 
and Section 302/34, R.P.C., respectively, 
We partly allow Hazara Singh’s appeal, 
and, while maintaining his conviction 
under Section 326, R.P.C., reduce his sen~ 
tence to imprisonment already undergone, 


Order accordingly, 





AIR 1981 SUPREME COURT 457 
= 1980 Cri. L. J. 1507 
(From: Orissa) 

R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 

Criminal Appeal No. 83 of 1975, 
21-10-1980. 

Padman Meher and another, Appellants 
v. State of Orissa, Respondent. 

Criminal P. C. (2 of 1974), S. 386 — 
Appeal from acquittal — Interference — 
When not open — Decision of Orissa 
High Court, Reversed. 


When in a trial for offence of murder 
the Sessions Judge could not be said to 
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have taken an unreasonable view in com< 
ing to the conclusion that the deceased 
would not have made the dying declara- 
tion ascribed to him by the prosecution 
witnesses, the High Court was not justi- 
fied in interfering with the order of ac- 
quittal more so when on facts of the case, 
the view of the Sessions Judge was rea- 
sonably probable. Decision of Orissa High 
Court, Reversed, (Para 3) 


0O. CHINNAPPA REDDY, J.:— Pad- 
man Meher and his son Bhagabat Meher 
who were tried along with Bidhu Meher 
on a charge under Section 302 read with 
Section 34 Indian Penal Code and acquit- 
ted by the learned Sessions Judge of 
Bolangir Kalhandi but, who were con- 
victed, on appeal by the State by the High 
Court of Orissa under Section 302 read 
with Section 34 and sentenced to impri- 
sonment for life are the appellants in this 
appeal. The case of the prosecution brief- 
ly was that the appellants were in pos- 
session of and cultivating the lands of the 
deceased Narayan and his uncle P. W. 1. 
P. W. 1 was living in a different village 
from his childhood and it was for that 
reason his lands were being cultivated by 
his relatives, the accused. The deceased 
had sold some and leased out the rest of 
his lands to the accused. A few months 
before the occurrence P. W. 1 came to 
the village and got a Panchayat convened 
to recover possession of his lands. He 
also petitioned to the Gram Panchayat. 
In this petition he made allegations 
against the deceased also. However, ac- 
cording to the case of the prosecution 
P. W. 1 and the deceased were making 
common cause against the accused. On 
September 6, 1969 at about 5 a.m. P. W. 1 
and the deceased went to one of the lands 
in dispute for the purpose of cultivating 
it. After sometime P. W. 1 returned home 
for a bath leaving the deceased in the 
field. After bathing, P. W. 1 again went 
to the field. He found the accused assault- 
ing the deceased. Padman was attacking 
him with a Tangia (axe) and Bidhu was 
attacking him with a lathi while Bhaga- 
bat was standing near with a spear in his 
hand. He raised a cry whereupon the 
accused persons left the place. He went 
near the deceased. The deceased told him 
that the two appellants and the son-in- 
law of the first appellant whom he did 
not name, had attacked him. P. W. 1 then 
gave some water to the deceased and 
went to the village. He informed P. W. 7, 
the Member of the Panchayat about the 
occurrence. P. W. 7, P. W. 8, the wife 
of the deceased, and others came to the 
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scene of occurrence. The deceased repeat- 
ed the statement which he had made to 
P. W, 1 to P. Ws, 7 and 8 also. P, W, 3 
then went to the Police outpost at 
Lachhipur and gave a report, The Assist- 
ant Sub-Inspector made an entry in the 
Station Diary and forwarded it to the 
Officer-in-charge of the Police Station at 
Dungripali, The Sub-Inspector went to 
the village, held inquest over the dead 
body (the deceased having died in the 
meanwhile), and arranged to send the 
body for post-mortem examination, 

2. At the trial the prosecution examin- 
ed P. Ws. 1 and 4 as eye-witnesses to the 
occurrence and also relied upon the oral 
dying declarations made to P. Ws. 1, 7 
and 8. The learned Sessions Judge found 
that the prosecution had failed to estab- 
lish its case beyond reasonable doubt and 
acquitted the accused. The State prefer- 
red an appeal against the order of ac- 
quittal, On a reappraisal of the evidence, 
the High Court confirmed the acquittal 
of Bidhu Meher but convicted the two 
appellants as mentioned above. 

3. The question for consideration is 
whether the Sessions Judge had taken 
such an unreasonable view of the . evi- 
dence that the High Court was justified 
in interfering with the order of acquittal. 
One crucial circumstance upon which the 
learned Sessions Judge placed consider- 
able reliance was that the nature of the 
injuries sustained by the deceased was 
such that it was impossible for him to 
have made the dying declarations attri- 
buted to him by P. Ws. 1, 7 and 8. The 
medical evidence shows that the deceas- 
ed suffered several injuries, of which in- 
jury No. 5 was as follows: 

“One cut penetrating injury on the spi- 
nal column at the level of the right in« 
ferior angle of the scapula extending to 
the right side of the back—size: 2.1/3” 
3/4”X chest wall. Vertebra was cut, Chest 
valve was also cut. The interspinus ver- 
tebrae were cut, The long vertebral mus- 
cles i e. sacro spinalis and other longi- 
tudinal muscles were cut at the spot. The 
weapon point had entered the vertebral 
canal injuring the spinal membranes and 
' the part of the spinal cord. The broad 
edge of the weapon had penetrated the 
intercostal muscle at the back and had 
torn the pleura and had injured the lower 
part of spinal border of the right lung. 
Size of injury 1”X1/6”X1/6”. The verte- 
bral muscles were cut”, 

The Doctor, P. W. 13, expressed the opin- 
ion that after receiving this injury the 
victim would not be able to talk and 
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death might be instantaneous, He also 
said that the injury would have caused 
great shock and part of the body would 
have been paralysed, Cutting of the spi- 
nal cord would have affected the blood 
circulation and the central nervous sys- 
tem, Coma would follow due to shock. 
We are of the view that the nature of 
the injury was such that whether death 
was instantaneous or not, the shock would 
have been such that the deceased would 
not have been in a position to talk. The 
evidence of P. Ws, 1, 7 and 8 that he re- 
peated to each one of them the statement 
attributed to him cannot, therefore, be 
accepted. We cannot say that the learned 
Sessions Judge took an unreasonable view 
in coming to the conclusion that the de- 
ceased would not have made the dying 
declaration ascribed to him. Another cir- 
cumstance which weighed considerably 
with the learned Sessions Judge was the 
false implication of one Indra Meher as 
one of the assailants of the deceased in 
the First Information Report. Later, in 
the course of investigation Indra Meher 
was dropped and Bidhu Meher was sub- 
stituted in his place. No explanation was 
offered by the prosecution for this change 
of front. Another circumstance upon 
which the learned Sessions Judge relied 
was that P. W. 4 who claimed to be a 
farm servant of the accused would go to 
the extent of stating that the accused 
went to the field prepared to kill the de~ 
ceased whereas the other evidence in- 
cluding that of the widow of the deceased 
would show that the deceased and his 
wife were living with the accused even 
on the day of the occurrence, P, W. 4 
was not mentioned by name in the First 
Information Report though it was said 
that the farm servant of the accused was 
present at the time of the occurrence. If 
is doubtful whether P, W. 4 was really 
the farm servant of the accused. He ad- 
mitted that he did not remember when 
he was engaged as Padman’s farm ser- 
vant. He also admitted that apart from 
taking food in Padman’s house, he was 
not being paid any wages. He is a boy of 
thirteen years, The learned Sessions 
Judge, in the circumstances of the case, 
thought that his services had been requi~ 
sitioned for the purposes of the case to 
figure as an eye-witness, On a perusal of 
the entire evidence and on a considera- 
tion of the facts and probabilities of the 
case, we think that the view taken by 
the learned Sessions Judge was also rea- 
sonably, probable and therefore, the 


High Court was not justified in interfer- 
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ing with the order of acquittal, We, there- 
fore, allow the appeal, set aside the judg= 
ment of the High Court convicting and 
sentencing the appellants and restore the 
judgment of the learned Sessions Judge 
acquitting the appellants, 
Appeal allowed, 
AIR 1981 SUPREME COURT 459 
= 1980 Cri, L. J. 1509 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 

Criminal Writ Petn, No, 3403 of 1980, 
D/- 11-9-1980, 

Mrs. Hamida Sarfaraz Qureishi, Peti« 
tioner v. Mr. M, S, Kasbekar and others, 
Respondents, 

Prevention of Blackmarketing and 
Maintenance of Supplies of Essential 
Commodities Act (7 of 1980), Ss. 11 (1) 
3 — Personal hearing of detenu by Ad- 
visory Board —. Opportunity to be given 
must be real and not illusory. 

If a detenu expresses through his repre- 
sentation to the detaining authority a 
desire to appear before the Advisory 
Board and be heard in person the auth- 
ority concerned is peremptorily required 
to afford to the detenu a proper oppor« 
tunity to be heard in person by the Ad- 
visory Board, {Para 7?) 


Where a detenu who was admitted in 
hospital for heart attack expressed a de- 
sire to the Advisory Board to be heard 
in person but it was only about one or 
two hours before the scheduled time of 
the meeting of the Advisory Board that 
a police officer went to the hospital in 
which the detenu was confined, to inform 
about the meeting of the Board and even 
that information was given only to the 
wife of the detenu for further transmis- 
sion to the detenu who was then precari- 
ously ill and disabled from doing any- 
thing, held that the so-called opportunity 
of being heard in person by the Advisory 
Board, was a farce, and amounted to a 
negation of the right conferred on him 
under S, 11 (1) of the Act, The detenu 
being seriously ill, question of his asking 
extension of time or short adjournment 
could nof arise, Therefore the detenu was 
entitled to be released, (Para 7) 


Mr. Ram Jethmalani, Sr, Advocate 
(Miss Rani Jethmalani, Advocate with 
him), for Petitioner; Mr, P. R. Mridul, 
Sr. Advocate (for the State); Mr. M. M, 
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Abdul Khader, Sr, Advocate (for U.O.1,}; 
(Mr, M. N. Shroff, Advocate with them), 
for Respondents, 

SARKARIA, J.:-~ This is a petition for 
issue of a writ of habeas corpus, The 
petitioner is the wife of the detenu, Sar- 
faraz Maqbool Querishi who has been de- 
tained under Section 3 of the Prevention 
of Blackmarketing and Maintenance of 
Supplies of Essential Commodities Act, 
1980 (Act 7 of 1980) (for short, called 
PREBLACT), The order was issued by the 
Commissioner of Police, Bombay on May 
28, 1980, It was served on the detenu on 
May 29, 1980 when, according to the 
averments in the writ petition, he was 
an indoor patient in the St, George Hos- 
pital; Lucknow, struggling for his life, 
due to a massive heart attack, The 
grounds of detention were also supplied 
to him on the same day. 


2. The detenu is a dealer in kerosene, 

3. Mr, Jethmalani, appearing for the 
petitioner, has canvassed five points be= 
fore us, The first point is that a represen< 
tation dated June 27, 1980 was addressed 
to the detaining authority, Commissioner 
of Police, Bombay, but the latter refused 
to consider the same and this amounts to 
an infringement of the constitutional ob- 
ligation implied under Article 22 (5) of 
the Constitution as well as Section 4 of 
the Act, The second point urged by the 
learned counsel is that the detenu had 
in his representation, expressed a desire 
that he be heard in person by the Advi- 
sory Board, that this right was denied to 
him, inasmuch as on the day on which 
the Advisory Board was to hold its meet- 
ing, a police officer at about 1 p.m. came 
to the Prince Ali Khan Hospital, and in- 
formed the detenu’s wife that the detenu 
could appear before the Advisory Board 
in the afternoon, that the detenu was then 
in the Intensive Care Unit of the Hospi- 
fal struggling to survive from a massive 
heart attack, and, as such, incapable of 
moving out and appearing before the 
Board. It is stressed that the detenu was 
in such a disabled condition that he could 


‘not even communicate with anybody, 


4. We will take up the second point 
first, because the petition can be disposed 
of on this very ground, 

5. Clause (4) (a) of Article 22 of the 
Constitution mandates that no law pro- 
viding for preventive detention shall au- 
thorise the detention of a person for a 
longer period than three months, unless 
an Advisory Board consisting of persons 
possessing the qualifications specified 
therein, has reported before fhe expiry 
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of the said period of three months that 
there is in its opinion sufficient cause for 
such detention. Clause (5) of the Article 
requires that the grounds of detention 
shall be communicated to the detenu “as 
soon as may be” and he shall be afforded 
“the earliest opportunity” of making a 
representation against the order of his 
detention. Clause (7) (c) of the Article 
empowers Parliament to prescribe by law 
the procedure to be followed by an Ad- 
visory Board in an inquiry under sub- 
clause (a) of clause (4). In exercise of its 
power under Entry 3 of List I of 
Schedule VII Parliament has enacted the 
PREBLACT (Act 7 of 1980). In compli- 
ance with the mandate in clause 4 (a) of 
Article 22, Section 9. of the Act provides 
for the constitution of Advisory Board 
and matters connected therewith. In ac- 
cordance with clause (7) (c) of Article 22, 
Section 11 of the Act prescribes the pro- 
cedure of Advisory Boards. Sub-sec. (1) 
of the Section, inter alia, provides that 
if in any particular case, the person con- 
cerned (detenu) desires to be heard in 
person, the Advisory Board shall after 
hearing in person, submit its report to 
the appropriate’ Government within 
seven weeks from the date of detention. 


6. Section 12 (2) of the Act provides 
that in any case where the Advisory 
Board has reported that there is in its 
opinion no sufficient cause for the deten- 
tion, the appropriate Government shall 
revoke the detention order and cause the 
detenu to be released forthwith. 


7. In the instant case, the detenu had 
through his representation dated June 27, 
1980 to the detaining authority, expressed 
a desire to appear before the Advisory 
Board and be heard in person. Under 
Section 11 (1) of the PREBLACT, there- 
fore, the authority concerned was per- 
emptorily required to afford to the detenu 
a proper opportunity to be heard in per- 
son by the Advisory Board. But in the 
instant case, such an opportunity was not 
given to the detenu, despite request. 
Firstly, no reasonable notice about the 
date of meeting of the Advisory Board 
was given to the detenu. It was only 
about one or two hours before the sche- 
duled time of the meeting of the Advi- 
sory Board that a police officer went to 
the Hospital in which the detenu was 
confined, to inform about the meeting of 
the Board. Even that information was 
given only to the wife of the detenu for 
further transmission to the detenu who 
was then precariously ill and disabled 
from doing anything. Thus, the so-called 
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opportunity of being heard in person by 
the Advisory Board, was a farce, and 
amounted to a negation of the right con- 
ferred on him under Section 11 (1) of 
the Act. 


8. Mr. Mridul appearing for the re- 
spondent contended that the detenu 
should have asked for extension of the 
date of hearing and for a short adjourn- 
ment of hearing by the Advisory Board, 
but he made no such request. The argu- 
ment is devoid of merit. The detenu was 
in the Intensive Care Unit of the Hospi- 
tal under heart attack and was in the cir- 
cumstances, physically incapable of doing 
anything of the kind. 

9. These, then are the reasons for our 
Order dated September 10, 1980, whereby 
we had allowed the writ petition and 
directed the release of the detenu. 

Petition allowed. 


AIR 1983 SUPREME COURT 460 
== 1980 Cri. L, J. 1510 
(From: Gujarat) 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 895 of 1975, D/- 
16-2-1979. 


Karsan Hira, Appellant v. 
Gujarat, Respondent. 

Constitution of India, Art. 186 — Ap- 
peal against conviction under S. 5 (1) (d) 
read with S. 5 (2) of the Prevention of 
Corruption Act — Appellant sentenced 
to one year R. I. and a fine of Rs. 500/- 
— Absence of any error of law — Courts 
below accepting prosecution case — Re- 
covery of money from person of appel- 


State of 


lant — Conviction and sentence, not 
interfered with, (Para 1) 


S. M. FAZAL ALI, J. :— In this appeal 
by special leave, the appellant has been 
convicted under S. 5 (1) (d) read with 
Section 5 (2) of the Prevention of Cor- 
ruption Act and has been sentenced to 
R. I. for one year and a fine of Rupees 
500/- in default for three months. He has 
also been convicted under S. 161, I. P.C. 
but no separate sentence has been award- 
ed. We have heard learned counsel for 
the parties and have gone through the 
judgment of the High Court and we do 
not find any error of law. Mr. Nambiar 
tried to argue that there are improbabili- 
ties in the case of the prosecution but 
the courts below accepted the case of 
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the prosecution which is based on the evi- 
dence of P. Ws. 2 and 8. The money was 
recovered from the person of the appel- 
lant. In these circumstances, we do not 
find any merit in this appeal and it is, ac- 
cordingly, dismissed. 

Appeal dismissed. 
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V. R. KRISHNA IYER AND 
R. S. PATHAK, JJ. 
Writ Petn, Nos, 833-835 of 1979 D/- 
26-9-1980. 


Ranjit Singh ete, ete, Petitioners v, 
Union of India, Respondent, 

Arms Act (54 of 1959), S. 5 — Manu- 
facturing licences — Industrial Policy Re- 
solution of 1956 — Fixation of manufac- 
turing quota for factories — Factors to 
be considered. 


Purporting to implement the Industrial 
Folicy Resolution, the Government issu- 
ed instructions that the quota fixed should 
be such that the market is not flooded 
with arms and ammunition. No objection 
can be raised to that. It is as it should 
be. But with that primary consideration 
defining the outer limits there are other 
factors which govern the fixation of the 
actual quota. There is the production 
capacity of the factory, the quality of 
guns produced and the economic viability 
of the unit. There is need to remember 
that the manufacture of arms has been the 
business of some of these units for several 
years and the Industrial Policy Resolu- 
tion contains a specific commitment to 
permit the continuance of those factories, 
On the other side, the Government is 
entitled to take into consideration the re- 
quirements of current administrative 
policy pertinent to the maintenance of law 
and order and internal security. 

(Para 6) 

An applicant for a licence is entitled to 
have it considered in accordance with the 
terms of the statute and to press for its 
grant on the basis of the criteria set 
forth in it. (Para 8) 

Mr. P. Parmeswara Rao, Sr. Advocate 
(M/s. G. D. Gupta and Ashwani Kumar 
Advocates with him) for Petitioners; Mr 
U. R. Lalit, Sr. Advocate (Miss A. Sub- 
hashini Advocate with him), for Respon= 
dent. 


PATHAK, J. :— In these three petitions 
under Art. 32 of the Constitution, the 
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petitioners separately pray for a restora- 
tion of the quota originally granted to 
them in their respective licences for the 
manufacture of fire-arms, 


2. Writ Petition No. 833 of 1979 has 
been filed by Ranjit Singh who alleges 
that his father Pritam Singh commenced 
the business of manufacturing guns in 
1950 under a licence issued by the Gov- 
ernment of Jammu and Kashmir, The 
licence permitted him to manufacture 30 
guns per month. The guns were manu- 
factured by hand and were not proof- 
tested. The licence was renewed annually 
and the quota was maintained throughout, 
Later, with the enactment of the Arms 
Act, 1959, the licence was issued under 
that statute. The Government insisted 
that the guns manufactured by Pritam 
Singh should undergo proof-testing, and 
for that purpose it became necessary for 
the manufacturer to purchase and install 
The 
machinery was installed shortly after 1960 
on a substantial investment of funds 
raised with great difficulty and, it is said, 
in the result the factory is now capable 
of manufacturing 50 guns per month. 
Until the year 1963, the licence in favour 
of Pritam Singh was renewed by the 
Government of Jammu & Kashmir for 
the full quota of 30 guns. But with 
effect from the year 1964 the Government 
of India began to issue the licences, The 
quota was reduced from 30 guns to 10 
guns per month, and it is alleged that 
this has resulted in considerable hardship 
in view of the financial liability and the 
establishment expenses suffered pursuant 
to the installation of the machinery. On 
the death of Pritam Singh in 1969, the 
business was carried on by the petitioner 
and his mother, and the licence now 
stands in their names, Several representa- 
tions were made to the authorities for 
the restoration of the original quota but 
there was no satisfactory response. The 
petitioner claims that his plea for the re- 
storation of his original quota has been 
supported by the State Government, The 
petitioner cites a number of cases where 
the quota reduced in the case of other 
manufacturers has been restored and re- 
lies on other material to show that the 
determination of his quota has been 
arbitrary. 


3. Writ Petition No. 834 of 1979 has 
been filed by Bachan Singh. The facts 
incorporated in the petition run a mate- 
rially similar course, except that the 
original quota granted to the petitioner 
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consisted of 50 guns per month and has 
uow been reduced to 5 guns per month. 


4, The petitioner in the third Writ 
Petition, No. 835 of 1979, is Uttam Singh. 
In his case, the original quota of 50 guns 
a month has been reduced to 15 guns a 
month, Here again, the pattern of facts 
is. substantially similar to that traced 
in the other two writ petitions, 


5. In opposition to the writ petitions. 
the Union of India, which is the sole re- 
spondent, relies on an Industrial Policy 
Resolution of 1956 which envisions an ex- 
clusive monopoly in the Central Govern- 
ment in the matter of manufacturing 
arms and ammunition while permitting 
existing manufacturers in the private 
sector to continue to carry on their busi- 
ness on a limited scale, It is asserted 
that in fixing a quota the manufacturing 
capacity of a concern is not a determin- 
ing factor, and it is denied that the Gov- 
ernment has acted arbitrarily, It is also 
urged that the petitioners should ba 
denied relief on the ground of laches, 


6. The Union of India rests its casé 
on the Industrial Policy Resolution of 
1956. Under that Resolution, however, if 
was decided that no objection would be 
taken to the continuance of the manu- 
facture of arms and ammunition by exist~ 
ing units in the private sector already 
licensed for such manufacture provided 
the operation of those units was strictly 
restricted to the items already manufac- 
tured by them and that no expansion of 
their production or increasing the capa- 
city of the items already produced was 
undertaken without the prior sanction of 
the Government of India, Plainly, what 
was envisaged was a prohibition agains? 
an increase in the quota, not its produca 
tion. Purporting to implement the In- 
dustrial Policy Resolution, the Governa 
ment issued instructions that the auota 
fixed should be such that the market was 
mot flooded with arms and ammunition. 
No objection can be raised to that, If 
is as it should be. But with that primary 
consideration defining the outer limits, 
there are other factors which govern the 
fixation of the actual quota, There is 
the production capacity of the factory, 
the quality of guns produced and the eco- 
nomic viability of the unit, The Gov- 
ernment is bound to keep these in mind 
while deciding on the manufacturing 
quota. There is need to remember that 
the manufacture of arms has been the 
business of some of these units for seve- 
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Tal years and the Industrial Policy Re- 
solution contains a specifice commitment 
to permit the continuance of those fac- 
tories, On the others side, the Govern- 
ment is entitled to take into considera- 
tion the requirements of current admin- 
istrative policy pertinent to the mainten- 
ance of law and order and internal secu- 
rity. Any curtailment of the quota must 
necessarily proceed on the basis of reason 
and relevance, If all relevant factors 
are not considered, or irrelevant conside- 
rations allowed to find place, the decision 
is vitiated by arbitrary judgment, On the 
material placed before us, we are not satis- 
fied that the Government of India has 
taken into careful consideration the seve- 
ral elements necessary for forming a deci- 
sion on the quota permissible to each of 
these petitioners, We are of opinion that it 
should do so now. And, for that pur- 
pose, the petitioners should be entitled to 
place before the Government a fresh and 
complete statement of their case, with 
supporting written material, to enable 
the Government to reach a just decision 
in each case, 


7. We need not, in the circumstances 
consider the other grounds on which the 
petitioners claim relief, 


8. On behalf of the Government if is 
urged that there is no fundamental righ? 
under Article 19 (1) (g) of the Constitu- 
tion to carry on the manufacture of arms, 
That contention is disposed of shortly, 
The Arms Act, 1959, expressly contemp- 
lates the grant of licences for manufac- 
turing arms. An applicant for a licence 
is entitled to have it considered in ac- 
cordance with the terms of the statute 
and to press for its grant on the basis of 
the criteria set forth in it, 


9. The other contention on behalf of 
the Government is that the petitioners 
are guilty of laches, We are not impres- 
sed by the contention for the reason that 
the licences are granted for specific 
periods with a right to apply for renewal 
on the expiry of each period. Each re- 
newal constitutes a further grant of 
rights and it is open to the applicant to 
show on each occasion that the quota 
governing the preceding period should 
now be revised in the light of 
present circumstances, Besides, the peti- 
tioners have been continuously agitating 
for the restoration of their quota, 
Having regard to the peculiar circum- 
stances of these cases, we are not inclined 
to deny them relief, 
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10. Accordingly, we allow the writ 
petitions and direct the respondent Union 
of India to reconsider the manufacturing 
quota fixed in the case of each petitioner 
after allowing a reasonable period to the 
respective petitioners to set forth their 
case on the merits, with such supporting 
written material as they may choose to 
place before it, 

Petition allowed, 
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(From: ILR (1980) 1 Kant 165) 
Y. V. CHANDRACHUD, C. J. AND 
D. A. DESAI, J. 

Civil Appeal No, 3094 of 1979, D/- 
25-9-1980. 

State of Karnataka and others, Appel- 
lants v. M/s. Hansa Corporation, Respon- 
dent. i 

(A) Constitution of India, Art. 14 — 
Karnataka Tax on Entry of Goods into 
Local Areas for Consumption, Use or Sale 
therein Act (27 of 1979), S. 3 — Validity 
-— Whether State Government has choice 
in the matter of selecting local areas — 
ILR (1980) 1 Kant 165, Reversed. 


It is easy to read Section 3 with a 
pause and punctuation after the word 
“ad valorem” so that the expression “as 
may be specified by the State Govern- 
ment” would qualify both the expressions 
“local area” and “such rate”. This would 
be clear from the fact that the last ex- 
pression in the section “different rates 
may be specified for different local areas” 
would be an adjectival clause to the word 
“rate” so that the power to choose and 
specify different rates is not implicit in 
the words “such rate” but in the expres- 
sion “different rates may be specified for 
different local areas”. Thus an express 
power of choosing and specifying dif- 
ferent rates subject to maximum for dif- 
ferent local areas is conferred on the 
State Government not by the expression 
“such rate’ but by the expression ‘rates’ 
with the adjectival clause ‘different rates 
may be specified for different local areas’, 
It was, therefore, not necessarily to 
qualify the expression ‘such rate’ again 

“by the expression ‘as may be specified by 
the State Government’ because that is 
covered by the express power conferred 
by the expression ‘different rates may be 
specified for different local areas’, In 
approaching the matter from this angle 
the expression ‘as may be specified by 
the State Government’ would qualify 
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the expression ‘local area’ and this con~ 
struction would be further reinforced by 
use of Article ‘a’ prefixing ‘local area’ 
meaning thereby not every local area but 
any local area. Even if, therefore, a lite- 
ral grammatical construction were to be 
adopted, on a proper reading of the sec- 
tion power is conferred on the State Gov- 
ernment by S. 3 not only to specify dif- 
ferent rates for different areas but also 
to specify local areas entry into which 
of scheduled goods would provide the 
taxing event. There is thus a power to 
choose and specify local areas as well as 
choose and specify rate of taxation sub- 
ject to maximum prescribed in the sec- 
tion. Choice to select local area is a ne~ 
cessary concomitant of a choice to select 
rates, which power is admittedly confer- 
red on the State Government. The im- 
pugned measure is a taxing statute and 
in the matter of taxing statute the legisla- 
ture enjoys a larger discretion in the 
matter of classification so long as it 
adheres to the fundamental principle 
underlying the doctrine of classification, 
The power of the legislature to classify 
is of wide range and flexibility so that 
it can adjust its taxation in all proper 
and reasonable ways. It would, therefore, 
be idle to contend that a State must tax 
everything in order to tax something. It 
cannot be said that if the State Govern- 
ment is granted a choice in the matter of 
selection of local area, ipso facto, the 
statute would be unconstitutional as 
violative of Art. 14. Population basis 
would provide a reasonable criterion for 
selecting local areas for the purpose of 
levy of tax simultaneously excluding 
those which do not answer the population 
criterion. Population criterion would pro- 
vide a reasonable basis for classification 
for selectively levying the tax by choos- 
ing local area and by specifying different 
rates so as to make the tax productive, 
ILR (1980) 1 Kant 165, Reversed. 
(Paras 12, 13, 16, 17) 
(B) Constitution of India, Art. 19 (1) 
(g) — Karnataka Tax on Entry of Goods 
into Local Areas for Consumption, Use 
or Sale therein Act (27 of 1979), Pre, — 
Validity — Whether Act imposes unrea- 
sonable restrictions on fundamental right 
of petty dealers to carry on trade, ILR 
(1980) 1 Kant 165, Reversed. 


The taxing event under the statute is 
entry of scheduled goods in a local area 
for consumption, use or sale therein at 
the instance of a dealer. The expression 
‘dealer’ has the same meaning as assign- 
ed to it in clause (k) of S. 2 of Karnataka 
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Sales Tax Act, 1957. Casual trader who 
is included in the expression ‘dealer’ in 
respect of the goods mentioned in the 
Third or Fourth Schedule, irrespective of 
his turnover, has to get himself register- 
ed. That apart, the taxing event under 
the impugned Act being entry of sche- 
duled goods in a local area at the instance 
of a dealer, the volume of quantum of 
business of the dealer is not at all rel- 
evant. A dealer in scheduled goods 
would not bring within the local area 
scheduled goods in such a small quantity 
as to make maintenance of accounts a 
very difficult task as also a registration 
fee of Rs. 25 so heavy as to dub it an 
unreasonable restriction on his right to 
carry on trade or commerce. Only three 
items are included in scheduled goods 
and it is legitimate to believe that a 
dealer not dealing in either of the sche- 
duled goods would not be required to 
get himself registered. And if he is going 
to deal in the goods his turnover would 
not be so small in scheduled goods as to 
make maintenance of accounts and pay- 
ment of registration fee of Rs. 25 so dis- 
proportionately heavy as to render it as 
an unreasonable restriction on his right 
to carry on trade, It would be an incen- 
tive to a big registered dealer to set up 
a number of petty dealers and import 
scheduled goods into local area in the 
name of those petty dealers. To avoid 
any such contingency, if the tax is levied 
on the entry of scheduled goods in the 
local area at the hands of a dealer irres- 
pective of his turnover a potential source 
of evasion can be checkmated. Non-ex~ 
emption of petty dealers from the opera- 
tion of the Act does not lead to the con- 
clusion that the impugned legislation con- 
stitutes unreasonable restrictions on the 
fundamental right of the petty dealers to 
carry on their trade or business. ILR 
(1980) 1 Kant 165, Reversed. 

(Paras 20, 21) 


(C) Constitution of India, Art. 304 (a), 
(b) —- Karnataka Tax on Entry of Goods 
into Local Areas for Consumption, Use or 
Sale therein Act (27 of 1979), Pre. — 
Validity — Does not violate Art. 304 (a). 


Tax under the impugned legislation 
would be levied on scheduled goods 
either manufactured or produced 
within Karnataka State or imported from 
outside on their entry in a local area. 
Thus, this tax is non-discriminatory in 
that it does not discriminate between 


scheduled goods manufactured or pro- 
duced within Karnataka State or those 
imported from outside. And the micro- 
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scopic discrimination that there is dif- 
ferential treatment accorded to goods 
produced within a local area and those 
imported from outside the local area is 
hardly relevant for the purpose of Arti- 
cle 304 (a). The impugned tax satisfies 
the requirements of Art. 304 (a). ILR 
(1980) 1 Kant 165, Affirmed. (Para 31) 

(D) Constitution of India, Arts. 304 (b), 
301 — Karnataka Tax on Entry of Goods 
into Local Areas for Consumption, Use 
or Sale therein Act (27 of 1979), Pre. — 
Validity — Is valid, 


To the extent the impugned tax is 
levied on the entry of goods in a local 
area its immediate impact would be on 
movement of goods and the measure 
would fall within the inhibition 
of Art. 301. It is not a single point tax 
and, therefore, if some scheduled goods 


successively enter different local areas 
for consumption, use or sale therein, 
there would be multiple levy. But if 


goods are taken for consumption or use, 
there is no question of taking the sche- 
duled goods from one local area to an- 
other local area. Further a levy which 
appears to be quite reasonable in its im- 
pact on the movement of goods and is 
imposed for the purpose of augmenting 
municipal finances which suffered a dent 
on account of abolition of octroi cannot 
be said to impose an unreasonable re- 
striction on the freedom of inter-State 
trade, commerce and intercourse. The 
levy did not impose an unreasonable re- 
striction on the freedom of trade and 
commerce. This levy is in public interest. 
It was to compensate the loss suffered 
by abolition of octroi. After removing 
the obnoxious features of octroi a very 
modest impost is levied on entry of goods 
in a local area and that too not for fur- 
ther augmenting finances of the munici- 
palities but for compensating the loss 
suffered by the abolition of octroi. It is 
certainly a levy in public interest. Pre- 
sidential sanction was not obtained be- 
fore introducing the bill which was ulti- 
mately enacted into the impugned Act 
but after the bill was enacted into an Act 
the same was submitted to the President 
for his assent and the President has ac- 
corded his assent. Thus, the requirement 
of the proviso is satisfied. Therefore, the 
impugned Act is saved by Art. 304 and 
could not be struck down on the ground 
that it was violative of Art. 301. AIR 1966 
SC 1686 Dist. ILR (1980) 1 Kant 165 
Affirmed, (Paras 32, 33, 34, 35, 36, 37) . 

(Œ) Karnataka Tax on Entry of Goods 
into Local Areas for Consumption, Use or 


1981 


Sale therein Act (27 of 1979), S. 3 — Whe- 
ther invalid on ground of vagueness, 

The taxing event is the entry of sche- 
duled goods into a local area. The tax 
becomes payable on the entry of schedul- 
ed goods in a local area. Therefore, the 
price of the scheduled goods at the time 
of entry paid by the dealer who is the 
importer of goods within the scheduled 
area would be the ad valorem price on 
the basis of which tax would be comput- 
ed. No subsequent rise or fall in price 
has any relevance to the computation of 
the tax. The price of the scheduled goods 
at the time when the tax becomes charge- 
able irrespective of the fact that it would 
be computed at a later date when the 
dealer submits his return as required by 
the other provisions of the Act, would 
be the price for computation of tax. And 
there is no ambiguity or any vagueness 
in this behalf. There is thus specific 
guideline in the charging section itself 
for taking into account the price accord- 
ing to which tax would be computed. 

: (Para 38) 
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Local Areas for Consumption, Use or 


‘Sale therein Act, 1979 (‘Act’ for short), 


and the Notification No. FD 66 CSL 79 
dated May 31, 1979, issued by the State 
Government in exercise of the powers 
conferred by Section 3 of the Act is in- 
volved in this appeal by special leave at 
the instance of the State of Karnataka 
and one other. 


2. Karnataka State enacted the Act 
to provide for the levy of tax on entry 
of goods into local areas for consumption, 
use or sale therein, being Karnataka Act 
No. 27 of 1979. Section 3 empowers the 
State Government to levy and collect tax 
on entry of scheduled goods into a local 
area for consumption, use or sale therein 
at such rate not exceeding 2% ad valo- 
rem, as may be specified by the State 
Government. Armed with the power con~ 
ferred by S. 3, the State Government 
issued notification—1 No. FD 66 CSL 79 
dated May 31, 1979, specifying the local 
areas and the rates‘of tax at which the 
tax shall be levied and collected under 
the Act on the entry of scheduled goods 
mentioned in col. 2 of the table append- 
ed to the notification into local areas spe- 
cified in the corresponding entries. Goods 
liable to levy of tax under the Act on 
entry in the specified local areas at the 
specified rates are those set out in the 
schedule annexed to the Act. They are 
(i) all varieties of textiles, viz., cotton, 
woollen, silk or artificial silk including 
rayon or nylon whether manufactured in 
mills, powerlooms or handlooms and 
hosiery cloth in lengths; (ii) tobacco and 
all its products; (iji) sugar other than 
sugar candy confectionery and the like. 
In all 27 local areas were specified for 
the. purpose of levy of tax on entry of 
scheduled goods in the respective local 
areas at varying rates specified in the 
notification. The Act received the assent 
of the President on May 17, 1979, and it 
was published in the State Government 
Gazette on June 1, 1979, and came into 
force from that very day. 


3. Numerous petitions were filed 
under Article 226 of the Constitution in 
the High Court of Karnataka contending 
that the Act and the Notification issued 
thereunder were unconstitutional on di- 
verse grounds. As many as 24 different 
contentions were canvassed before the 
High Court. Of them two, viz, conten- 
tion Nos. 13 and 19 found favour with 
the High Court with the result that the 
Act and the Notification issued there- 
under were declared unconstitutional 


466 S.C. 


and a mandamus was issued directing the 
State Government and its officers to fore- 
bear from enforcing the provisions of the 
Act against the petitioners before the 
High Court. 

4, The contentions which found 
favour with the High Court, are: (i) Sec- 
tion 3 of the Act does not empower the 
State Government to apply the provisions 
of the Act to certain local areas only and 
to exclude other local areas; (ii) as the 
Act imposes the tax on dealers irrespec- 
tive of the value of scheduled goods 
brought by them into a local area and 
does not exempt petty dealers, the Act 
imposes unreasonable restrictions on 
petty dealers, The remaining 22 conten- 
tions were rejected some of which were 
canvassed before us on behalf of the re- 
spondents to sustain the decision of the 
High Court, 

5. It is necessary at this stage to 
notice the broad features of the Act. The 
long title and the preamble of -the Act 
demonstrate the purpose for which the 
Act was enacted, it being to empower the 
State Government to levy tax on entry 
of goods specified in the schedule (‘sche- 
duled goods’ for short) in local areas to 
be specified by the State Government in 
this behalf. Section 2, the dictionary 
clause of the Act, defines ‘dealer’ in the 
Act to have the same meaning assigned 
to it in clause (k) of S. 2 of the Karnataka 
Sales Tax Act, 1957. Section 2, sub-sec~ 
tion (5) defines ‘local area’ as under: 

"2 (5). “Local area’ means the area 
within the limits of a city under the 
Karnataka Municipal Corporations Act, 
1976 (Karnataka Act 14 of 1977), or a 
municipality under the Karnataka Muni- 
cipalities Act, 1964 (Karnataka Act 22 
of 1964)”. 

6. Section 2, sub-sec. (7) defines ‘sche- 
duled goods’ to mean goods specified in 
the schedule to the Act. Section 3 is the 
charging section. It reads as under: 

“3, Levy of tax— There shall be levi- 
ed and collected a tax on entry of the 
scheduled goods into a local area for con- 
sumption, use or sale therein at such rate 
not exceeding two per cent ad valorem as 
may be specified by the State Govern- 
ment and different rates may be specified 
for different local areas.” _ 


7. Section 4 provides for registration 
of dealers and makes it obligatory upon 
every dealer in scheduled goods to get 
himself registered under the Act in the 
prescribed manner. Rule 4, sub-rule (3), 
of the Karnataka Tax on Entry of Goods 
into Local Areas for Consumption, Use or 
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Sale therein Rules, 1979 (Rules? for 
short), enacted under the Act has -pre- 
scribed a fee of Rs. 25 for registration as 
a dealer. Chapter III of the Act contains 
provisions for return, assessment, pay- 
ment, recovery and collection of tax, 
Chapter IV prescribes taxing authorities, 
Chapter V deals with appeals and revi~ 
sions and Chapter VI contains miscella- 
neous provisions. Schedule annexed to 
the Act sets out the goods on the entry 
of which in the specified local areas tax 
can be levied. 


8 Entry 52 in State List read with 
Article 246 of the Constitution confers 
power on the State Legislature to enact 
a law to levy tax on the entry of goods 
into a local area for consumption, use or 
sale therein. This tax in common parlance 
is known as ‘octroi’, Octroi was leviable 
by the municipality under the power 
delegated to it under various laws pro- 
viding for setting up of and administra~ 
tion of municipal corporations and muni« 
cipalities. Octroi thus understood was be~ 


ing levied by various municipalities and 
municipal corporations in Karnataka 
State. Since some time a feeling had 


grown that octroi was obnoxious in 
character and impeded the development 
of trade and commerce and there was a 
clamour for its abolition. Taking note of 
the resentment of the business commu- 
nity, Karnataka State abolished octroi 
with effect from April 1, 1979. However, 
no one was in doubt that octroi was a 
major source of revenue to municipali- 
ties and its abolition would cause such 
a dent on municipal finances that com- 
pensation for the loss would be inevit- 
able. Accordingly, the State Government 
undertook a policy of compensating the 
municipalities year by year. For generat- 
ing funds for this compensation, rates of 
sales tax were raised and in some cases 
a surcharge was levied. The amount so 
collected was not sufficient to bridge the 
gap in municipal budget. To further aug- 
ment the finances for compensating 
the municipalities, additional fund was 
sought to be generated by levy of tax 
under the impugned legislation. No doubt, 
the tax levied was one on entry of sche- 
duled goods in local areas meaning there~ 
by it had all the broad features of octroi, 
yet the manner of levy, the method of 
collection and the persons liable to pay 
the same were so devised by the impugn- 
ed Act as to remove the- obnoxious 
features of. octroi. As the charging sec- 
tion shows, the tax was to be levied on 
entry of scheduled goods in a local area 
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at a rate to be specified by the Govern- 
ment not exceeding 2% ad valorem. The 
taxing event would be the entry of sche- 
duled goods in a local area. In fact, octroi 
was being levied on almost all conceiv- 
able goods entering into a local area for 
consumption, use or sale therein. There 
appears to be a discernible policy in se- 
lecting the goods set out in the schedule, 
the entry of which in a local area would 
provide the taxing event. The goods 
elected for levy are textiles, tobacco 
and sugar. Way back in 1957 there was 
a demand for abolition of sales tax on 
the scheduled goods and at the instance 
of the Union Government the State Gov- 
ernments agreed to forego their right 
to levy sales tax on the aforementioned 
scheduled goods on the condition that the 
Union Government would levy additional 
excise duty on them and distribute the 
net proceeds of such duty amongst the 
consenting States. Parliament according- 
ly has enacted the Additional Duties on 
Goods (Goods of Special Importance) Act, 
1957. Therefore, while raising rates of 
sales tax and levying surcharge in respect 
of some other items the State Govern- 
ment could not have levied sales tax on 
the scheduled goods. They were, there- 
fore, selected for the levy of the tax 
under the impugned Act on their entry 
into a local area. 

9. Having noticed the historical back- 
ground leading to the enactment of the 
impugned legislation we may now ex- 
amine the two contentions which found 
favour with the High Court and as a 
result of which the Act and the notifica- 
tion issued thereunder were struck down 
by the High Court. i 


10. The respondents contend that up- 
on a true construction S. 3 permits the 
State Government only to specify dif- 
ferent rates of tax not exceeding the 
maximum prescribed in the section to be 
levied on entry of scheduled goods into 
a local area but the State Government 
has no power to pick and choose local 
area. In other words, the respondents say 
that the tax has to be levied on entry of 
scheduled goods in each and every local 
area as the word is understood in the Act, 
The submission is that the expression ‘as 
may be specified by the State Govern- 
ment’ qualifies the expression ‘such rates’ 
and not ‘local area’ and this was sought 
to be reinforced by saying that Article ‘a’ 
precedes local area which would mean 
every local area and not any local area. 
It was further stated that if what is con- 
tended on behalf of the State is correct, 
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one will have to read the word ‘and’ be- 
tween the words ‘therein’ and ‘at such 
rate’ which might imply on a grammati- 
eal construction that discretion was con- 
ferred upon the State Government not 
only to specify rate but also the local 
area, 

11. Legislative drafting will reach its 
peak of glory when perfection is attain- 
ed in demonstrably manifesting the legis- 
lative intent by unequivocal language. 
But it is equally undeniable that langu- 
age at its best is a very imperfect vehicle 
of conveying the intent of the speaker. 
Legislature speaks through legislation 
and tries its utmost to convey what it 
intends to do by the legislation but even 
best of draftsmen cannot claim to attain 
superficial view 
one may be tempted to accept the con- 
struction canvassed for on behalf of the 
respondents but when the section is read 
more minutely with necessary pause and 
emphasis and the policy enacting the 
legislation is kept in view and also the 
inconceivable situation that may arise 
if the construction canvassed for on be- 
half of the respondents is kept in focus, 
the contention will have to be repelled. 


12. There is a twofold answer to the 
contention that upon a literal grammati- . 
cal construction of S. 3 the State has no 
choice in the matter of selecting local 
areas and that choice is limited to speci- 
fying rates but after choosing rates all 
local areas will have to be covered for 
the levy of tax. It is easy to read the 
section with a pause and punctuation 
after the words ‘ad valorem’ so that the 
expression ‘as may be specified by the 
State Government would qualify both the 
expressions ‘local area’ and ‘such rate’. 
This would be clear from the fact that 
the last expression in the section ‘differ- 
ent rates may be specified for different 
‘local areas’ would be an adjectival clause 
to the word ‘rate’ so that the power to 
choose and specify different rates is not 
implicit in the words ‘such rate’ but in 
the expression ‘different rates may be 
specified for different local areas’. Thus 
an express power of choosing and speci- 
fying different rates subject to maximum 
for different local areas is conferred on 
the State Government not by the ex- 
pression ‘such rate’ but by the expression 
‘rates’ with the adjectival clause ‘dif- 
ferent rates may be specified for dif- 
ferent local areas’. It was, therefore, not 
necessary to qualify the expression ‘such 
rate’ again by the expression ‘as may be 
specified by the State Government’ be-| 





468 S.C. 


cause that is covered by the express 
power conferred by the expression ‘dif- 
ferent rates may be specified for dif- 
ferent local areas’. In approaching the 
matter from this angle the expression ‘as 
may be specified by the State Govern- 
ment’ would qualify the expression ‘local 
area’ and this construction would be fur- 
ther reinforced by use of Article ‘a’ pre- 
fixing ‘local area’ meaning thereby not 
every local area but any local area. In 
this connection reference may be made 
with advantage to In re. Sanders; ex 
parte Sergeant, (1885) 54 LJ QB 331, 
wherein the expression ‘under the hand 
of the Judge of a county court’ came up 
for construction. The construction can- 
vassed for was that a county court would 


not mean any county court but the 
county court having jurisdiction in the 
matter. Repelling this construction the 
Court, after ascertaining the object of 


the legislation, held that a county court 
would mean any county court, an ap- 
proach dictated by strict grammatical 
construction. Similarly, in the Queen v., 
Justices of Durham, (1895) 1 QB 801, the 
expression ‘a Court’ was interpreted to 
mean any court and in accepting this 
construction the court was guided by the 
bare letter of the statute which would 
- be a proper guide unless there would be 
something in it to modify the ordinary 
meaning of the words used. The Privy 
Council in Coast Brick & Tile Works Ltd. 
v. Premchand Raichand, (1967) 1 AC 192, 
observed that the ‘expression ‘the secu- 
rity’ should be read as ‘a security’, a 
variation which in a poorly drawn sec- 
tion does not do great violence to the 
language used. Even if, therefore, a lite- 
ral grammatical construction were to be 
adopted, on a proper reading of the sec- 
tion power is conferred on the State 
Government by S. 3 not only to specify 
different rates for different areas but also 
to specify local areas entry into which of 
scheduled goods would provide the tax- 
ing event. There is thus a power to choose 
and specify local areas as well as choose 
and specify rate of taxation subject to 
maximum prescribed in the section. 


13. Assuming our reading of the sera 
tion is not correct, there is another way 
of approaching the matter. It cannot be 
gainsaid that the State Government is 
empowered to specify the different rates 
of tax not exceeding the maximum in 
respect of different scheduled goods for 
different local areas. This implies that 
even though the taxing event is entrv of 
scheduled goods in a local area, nonethe- 
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less different rates may be prescribed for 
different local areas and express power 
in that behalf is conferred on the Gov- 
ernment by providing in Section 3 that 
different rates may be specified for dif- 
ferent local areas. If at this stage the 
definition of local area is recalled which 
means an area in a city governed by the 
Karnataka Municipalities Act or a muni- 
cipal corporation governed by the Karna- 
taka Municipal Corporations Act it would 
immediately appear that local areas vary 
immensely both in dimension, population, 
industrial growth, economic development 
and scale and kind of municipal service 
rendered. One has to keep in view a local 
area like Bangalore City, a highly indus- 
trially advanced capital city of Karna- 
taka and a small municipality having a 
population of 10,000. Now, if the expres- 
sion ‘a local area’ in S. 3 is interpreted 
to mean ‘every local area’ as contended 
on behalf of the respondents, before any 
tax can be levied under S. 3 it would be 
obligatory on State Government to levy 
tax on entry of scheduled goods in every 
local area in Karnataka State for con- 
sumption, use or sale therein. The con- 
tention thus is that coverage of all local 
areas for levy of tax would provide out- 
side maximum limit of power under S. 3, 
The question is: Is it a minimum condi- 
tion for exercise of power? If it is, the 
rates of tax will have to vary consider- 
ably in direct relation to the local area 
for which the rate is being prescribed, 
It would be unjust and inequitable to 
levy tax on entry of goods at the same 
rate for such local area as Bangalore 
Municipal Corporation and a small muni- 
cipal area, the two lccal areas being un- 
comparable with regard to area, popula- 
tion, industrial growth and consumption 
of such scheduled goods in the area. 
Now, if the impact of the tax is to be 
equitable keeping in view cost of its col- 
lection, a tax levied at such a small rate 
as one paisa for goods worth Rs. 100 ad 
valorem for a small local area and 2% 
ad valorem for such industrially develop- 
ed local area like Bangalore Corporation, 
it would make nonsense of the levy 
apart from the uneconomic outcome 
keeping in view the administrative cost 
of collection. If the Government is oblig- 
ed on the construction canvassed on be- 
half of the respondents to encompass all 
local areas for the purpose of levying tax 
under the statute, the rates would have 
to be varied so much to avoid the evil of 
making the impost unjust and if the 
rates have to be varied from area to area 
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the administrative cost in smaller areas 
with lower rates and negligible entry of 
scheduled goods in such areas would 
make the tax wholly uneconomic. It 
must, therefore, logically follow that 
choice to select local area is a necessary 
concomitant of a choice to select rates, 
which power is admittedly conferred on 
the State Government. Purpose under- 
lying the statute, namely, to provide 
financial assistance to the municipalities 
would be better effectuated if the tax 
realised considerably outweighs the ad- 
ministrative cost involved in collecting 
the tax. And it is a well known canon of 
construction that the purpose underlying 
the statute would provide a reliable ex- 
ternal aid for proper construction be- 
cause the Court would adopt that con- 
struction which would effectuate the 
purpose. 

14. The High Court unfortunately ap- 
proached the matter from the standpoint 
of literal grammatical construction of the 
section overlooking the object under- 
lying the Act, the historical background 
which the High Court itself had noticed, 
and holding that unless the section is re- 
written as understood by the High Court, 
the State Government had no power to 
pick and choose local areas. Mr. S. T, 
Desai, learned counsel for the respon- 
dents, after drawing our attention to the 
reasoning that*tappealed to the High 
Court for holding that S. 3 does not per- 
mit choice of local areas, urged that if 
the section is so read as to enable the 
State Government to pick and choose or 
select local areas the section would be 
violative of Art. 14 of the Constitution 
because while all municipalities need 
additional finances to recoup the loss 
suffered -by them on abolition of octroi, 
only some local areas are selected for the 
purpose of levy of tax leaving others out 
and there being no reasonable basis to 
sustain the classification, S. 3 would be 
unconstitutional. 


15. There is always a presumption of 
constitutionality of a statute. If the lan- 
guage is rather not clear and precise as 
it ought to be, attempt of the Court is to 
ascertain the intention of the legislature 
and put that construction which would 
lean in favour of the constitutionality un- 
less such construction is wholly unten- 
able. However, where one has to look 
at a section not very well drafted but the 
object behind the legislation and the 
purpose of enacting the same is clearly 
discernible, the Court cannot hold its 
hand and blame the draftsman and chart 
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an easy course of striking down the sta- 
tute. In such a situation the Court should 
be guided by a creative approach to as- 
certain what was intended to be done by 
the legislature in enacting the legislation 
and so construe it as to give force and 
life to the intention of the legislature. 
This is not charting any hazardous 
course but is amply borne out by an ob- 
servation worth reproducing in extenso 
in Seaford Court Estates Ltd. v. Asher, 
(1949) 2 Ali ER 155 at p. 164. It reads as 
under: 


“Whenever a statute comes up for con- 
sideration it must be remembered that it 
is not within human powers to foresee 
the manifold sets of facts which may 
arise, and, even if it were, it is not pos- 
sible to provide for them in terms free 
from all ambiguity. The English language 
is not an instrument of mathematical 
precision. Our literature would be much 
the poorer if it were. This is where the 
draftsmen of Acts of Parliament have 
often been unfairly criticised. A Judge, 
believing himself to be fettered by the 
supposed rule that he must look to the 
language and nothing else, laments that 
the draftsmen have not provided for this 
or that, or have been guilty of some or 
other ambiguity. It would certainly save 


‘the judges trouble if Acts of Parliament 


were drafted with divine prescience and 
perfect clarity. In the absence of it, when 
a defect appears a judge cannot simoly 
fold his hands and blame the draftsman. 
He must set to work on the constructive 
task of finding the intention of Parlia- 
ment, and he must do this not only from 
the language of the statute, but also from 
a consideration of the social conditions 
which gave rise to it and of the mischief 
which it was passed to remedy, and then 
he must supplement the written word 
so as to give “force and life” to the in- 
tention of the legislature. That was 
clearly laid down (3 Co Rep 7b) by the 
resolution of the judges (Sir Roger Man- 
wood, C. B., and the other barons of the 
Exchequer) in Heydon’s case, (1584) 3 Co 
Rep 7a, and it is the safest guide today. 
Good practical advice on the subject was 
given about the same time by Plowden 
in his note (2 Plowd 465) to Eyston v. 
Studd, (1574) 2 Plowd 463. Put into home- 
ly metaphor it is thi: A judge should 
ask himself the question how, if the 
makers of the Act had themselves come 
across this ruck in the texture of it, they 
would have straightened it out? He 
must then do as they would have done. 
A judge must not alter the material of 
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which the Act is woven, but he can and 
should iron out the creases”, 


This view was re-affirmed in Norman v. 
Norman, (1950) 1 All ER 1082, 


16. Let it be remembered that the im= 


pugned measure is a taxing statute and 
in the matter of taxing statute the legisla- 
ture enjoys a larger discretion in the 
matter of classification so long as it 
adheres to the fundamental principle 
underlying the doctrine of classification. 
The power of the legislature to classify 
is of wide range and flexibility so that 
it can adjust its taxation in all proper and 
reasonable ways. In Khyerbari Tea Co, 
Lid. v. State of Assam, (1964) 5 SCR 9753 
(AIR 1964 SC 925), this Court observed 
as under: 


“It is, of course, true that the validity 
of tax laws can be questioned in the light 
of the provisions of Arts. 14, 19, and 
Art. 301 if the said tax directly and im- 
mediately imposes a restriction on the 
freedom of trade; but the power con- 
ferred on this Court to strike down a 
taxing statute if it contravenes the pro- 
visions of Arts. 14, 19 or 301 has to be 
exercised with circumspection, bearing 
in mind that the power of the State to 
levy taxes for the purpose of governance 
and for carrying out its welfare activities 
is a necessary attribute of sovereignty 
and in that sense it is a power of para- 
mount character.” 


It was also observed that legislature 
which is competent to levy a tax must 
inevitably be given full freedom to deter- 
mine which articles should be taxed, in 
what manner and at what rate. It would, 
therefore, be idle to contend that a State 
must tax everything in order to tax 
something. In tax matters, “the State is 
allowed to pick and choose districts, ob- 
jects, persons, methods and even rates 
for taxation if it does so reasonably” (see 
‘Willis on ‘Constitutional Law’, p. 587). 
This statement of law has been approved 
by this Court in the case of East India 
Tobacco Co. v. State of Andh. Pra., (1963) 
1 SCR 404 at p. 409: (AIR 1962 sc 1733), 
The question, therefore, is, whether a tax 
of a certain kind can be levied on entry 
of goods in certain local areas, the classi« 
fication of local areas, if found to be rea- 
sonable, the levy of tax would not be 
invalid on the ground that choosing cer- 
tain areas only excluding some others 
would violate Article 14. Whether in this 
case the classification is reasonable would 
þe presently examined but the contention 
that if the State Government is granted 
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a choice in the matter of selection of local 
area, ipso facto, the statute would be 
unconstitutional as being violative of 
Art. 14, must be negatived, 


17. In order to ascertain whether the 
classification of local areas for the pur- 
poses of levy of tax is reasonable or not, 
a reference may be made to the impugn- 
ed notification, Table annexed to the 
notification shows in all 27 local areas 
selected for levy of tax. They are again 
divided into three groups, A, B and C for 
selecting rates to be levied on different 
scheduled goods. A mere glance at the 
local areas selected and those according 
to the petitioner excluded, viz., areas 
within the jurisdiction of various Gram 
Panchayats would bring in bold relief 
that population criterion appears to have 
been adopted in selecting local areas for 
levy of tax. Does population criterion 
provide a reasonable basis for classifica- 
tion vis-a-vis a tax levied on entry of 
goods in the area? It would be undeniable 
that population basis would provide a 
reasonable criterion for selecting local 
areas for the purpose of levy of tax 
simultaneously excluding those which do 
not answer the population criterion. One 
unquestionable element scientifically 
established about a taxing statute is that 
the yield from the tax must be sufficient- 
ly in excess of cost of cpllection so that; 
the tax which is levied for augmenting 
public finances to be utilised for public 
good would be productive. Where the 
cost of administrative machinery requir- 
ed to be set up for collecting tax is either 
marginally lower or equal or marginally 
higher than the yield from the tax, the 
measure would be uneconomic if not 
counter-productive. Now, if the tax in this 
case is levied on the entry of scheduled 
goods in local areas, the yield would be 
directly proportionate to the consumption 
of the goods in local areas and the con- 
sumption of goods is directly related to 
the population within the. local area. 
Viewed from this angle, population cri- 
terion would provide a reasonable basis 
for classification for selectively levying 
the tax by choosing local area and by 
specifying different rates so as to make 
the tax productive. Therefore, there is no 
substance in the contention that the clas- 
sification in this case was unreasonable, 
The High Court was accordingly in error 
in holding that S. 3 did not permit the 
State Government to pick and choose 
local areas for the levy of tax and that 
levy of tax under S. 3 in all local areas 
within Karnataka State was a minimum 
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condition for exercise of the power under 
S. 3. The contention must, accordingly 
be negatived. 

18. Another contention that found 
favour with the High Court was conten- 


~ tion No, 13 before the High Court which 


“ 


in the opinion of the High Court was a 
formidable one. The contention was that 
the Act in its application has not exclud- 
ed petty dealers from its purview. 
Developing the contention it was said 
that the abolished octroi would have 
been less oppressive in its application 
than the tax under the impugned legisla- 
tion falling on petty dealers. What ap- 
pealed to the High Court was that if a 
petty dealer brought within the local 
area scheduled goods of the value of 
Rs. 5 for consumption, use or sale there- 
in, he is to get himself registered after 


paying the registration fee, maintain ac- . 


counts for his dealings in such goods and 
submit monthly and annual returns and 
to appear before the assessing authority 
when called upon to do so. The High 
Court thereafter contrasted the position 
of a dealer under the Karnataka Sales 
Tax Act, 1957, and observed that a dealer 
whose total turnover is less than Rs. 25,000 
was not liable to pay sales tax and one 
whose turnover was less than Rs. 10,000 
was not required to get registered, to 
maintain accounts or to submit returns, 
The High Court also found the registra- 
tion fee of Rs. 25 prescribed under the 
rules, the liability to maintain accounts 
in the manner prescribed and to submit 
monthly and yearly returns as constitut- 
ing unreasonable restrictions on the 
fundamental right of the petty dealers to 
carry on their trade or business, 


19. Learned Attorney-General urged 
that this contention was nowhere to be 
found in the petition filed by the peti- 
tioners in the High Court and, therefore, 
the High Court was in error in entertain- 
ing the contention. Unfortunately, the 
judgment does not show that learned Ad- 
vocate-General who appeared for the 
State raised such an objection to the 
entertaining of the contention on behalf 
of the petitioners by the High Court. Not 
only has the High Court permitted the 
contention to be raised but accepted the 
same. In fairness to the petitioners it 
would be unjust to shut out the conten-~ 
tion on this technical ground, though we 
must note that Mr. S. T. Desai learned 
counsel who appeared for the respon- 
dents found it difficult to pursue the 
contention. We, however, propose to deal 
with. the contention on merits, 
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20. The taxing event under the sta- 
tute is entry of scheduled goods in a local 
area for consumption, use or sale therein 
at the instance of a dealer. The expres- 
sion ‘dealer’ has the same meaning as as- 
signed to it in clause (k) of S. 2 of Karna- 
taka Sales Tax Act, 1957, which defines 
dealer to mean any person who carries 
on the business of buying, selling, sup- 
plying or distributing goods, directly or 
otherwise, whether for cash or for de- 
ferred payment, or for commission, re- 
muneration or other valuable considera- 
tion, and includes amongst others, a 
casual trader. Section 10 (1) makes it 
obligatory upon every dealer whose total 
turnover in any year is not less than the 
specified sum to get himself registered 
under the Act. Sub-sec. (2) carves out an 
exception to sub-sec. (1) that notwith- 
standing anything contained in sub-s. (2) 
every casual trader dealing in goods 
mentioned in the Third Schedule or the 
Fourth Schedule irrespective of the 
quantum of his total turnover in such 
goods shall get himself registered. And 
in passing it may be mentioned that 
Schedule Three includes 12 items and 
Schedule Four includes seven items. In 
other words, casual trader who is in- 
cluded in the expression ‘dealer’ in re-| 
spect of the goods mentioned in the Third 
or Fourth Schedule, irrespective of his 
turnover, has to get himself registered. 
Therefore, it cannot be said that all petty 
dealers are excluded from the application 
of Karnataka Sales Tax Act. That apart, 
the taxing event under the impugned Act 
being entry of scheduled goods in a local 
area at the instance of a dealer, the 
volume or quantum of business of the 
dealer is not at all relevant. The situation 
now -obtaining may be contrasted with 
the situation when octroi was levied. 
Octroi was payable by anyone irrespec- 
tive of the fact whether he was a dealer 
in the goods or not, on goods which were 
liable to octroi when they were brought 
within the octroi limits. It was payable 
at the octroi limits where there used to 
be an office called ‘octroi naka’. This was 
found to be cumbersome and the present 
Act seeks to replace to some extent that 
infamous octroi. The noteworthy depar- 
ture made by the Act is that now unlike 
every importer only a dealer dealing in 
the scheduled goods will have to pay the 
tax and that too not at the octroi limit 
but afterwards while submitting returns. 
It would be a case of wild imagination 
that a dealer in scheduled goods woul 
bring within the local area scheduled! 
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goods in such a small quantity as to make 
maintenance of accounts a very difficult 
task as also a registration fee of Rs. 25 so 
heavy as to dub it an unreasonable re- 
striction on his right to carry on trade or 
commerce. Only three items are included 
in scheduled goods and it is legitimate to 
believe that a dealer not dealing in either 
of the scheduled goods would not be re- 
quired to get himself registered. And if 
he is going to deal in the goods his turn- 
over would not be so small in scheduled 
goods as to make maintenance of ac- 
counts and payment of registration fee 
of Rs. 25 so disproportionately heavy as 
to render it as an unreasonable restric- 
tion on his right to carry on trade. 


21, Looking at the matter from a 
slightly different angle it must be con- 
fessed that if the contention of the re- 
spondents were to be upheld it would 
provide a fruitful source for evasion of 
tax. If petty dealers are to be excluded 
some criterion will have to be provided 
relatable to his turnover in scheduled 
goods for classifying who are pe 
dealers. That turnover will have to be 
kept reasonably high to make it rational 
but in that event the big registered 
dealer can always conveniently defeat 
the tax by bringing into the local area 
scheduled goods in the name of such 
petty dealer: It would be an incentive to 
a big registered dealer to set up a num- 
ber of petty dealers and import scheduled 
goods into local area in the name of those 
petty dealers. To avoid any such contin- 
gency, if the tax is levied on the entry 
of scheduled goods in the local area at 
the hands of a dealer irrespective of his 
turnover a potential source of evasion can 
be checkmated. Viewed from either 
angle, non-exemption of petty dealers 
from the operation of the Act does not 
lead to the conclusion that the impugned 
legislation constitutes unreasonable re- 
strictions on the fundamental right of the 
petty dealers to carry on their trade or 
business. The High Court was, therefore, 
in our opinion, in error in striking down 
the impugned legislation on the ground 
that the Act imposes unreasonable re- 
strictions on the fundamental right of the 
petty dealers to carry on their trade. 


22. The two contentions which found 
favour with the High Court for striking 
down the impugned Act and the notifica- 
tion issued thereunder, in our opinion, 
are not sustainable and, therefore, the 


Act and the notification issued thereunder 


would have to be upheld. 
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23. Mr. S. T. Desai, learned counsel 
for the respondents, however, wanted us 
to affirm the judgment of the High Court 
on some of the contentions which the 
High Court negatived. It would, there- 
fore, be necessary to examine some of 
those contentions which were repeated 
before us. 


24. The contention which was put into 
forefront was that the impugned Act 
violates the constitutional guarantee of 
freedom of trade; commerce and inter- 
course throughout India as enshrined in 
Part XIII of the Constitution and is not 
saved by Art. 304. At one stage there was 
some controversy whether a tax law 
was within the inhibition of Part XIII of 
the Constitution, but this controversy is 
no more res integra and it has been set 
at rest by the majority view in Atiabari 
Tea Co. Ltd. v. State of Assam, (AIR 1961 
SC 232). Gajendragadkar, J. speaking for 
the majority, observed that the intrinsic 
evidence furnished by some of the Arti- 
cles of Part XIII shows that taxing laws 
are not excluded from the operation of 
Art. 301 which means that tax laws can 
and do amount to restrictions freedom 
from which is guaranteed to trade under 
the said Part. He then posed a question 
whether all tax laws attract the provi- 
sions of Part XIII irrespective of the fact 
whether their impact on trade or its 
movement is direct and immediate or in- 
direct and remote, and proceeded to an- 
swer it observing that if any Act imposes 
any direct restrictions on the very move- 
ment of such goods it attracts the provi- 
sions of Art. 301 and its validity can be 
sustained only if it satisfies the require- 
ments of Art. 302 or Art. 304 of Part XIII. 
Accordingly, the contention that all taxes 
should be governed by Art. 301 whether 
or not their impact on trade is imme- 
diate or mediate, direct or remote, was 
negatived. The majority view in Atiabari 
Tea Co. Ltd. case (AIR 1961 SC 232) was 
re-examined and affirmed in Automobile 
Transport (Rajasthan) Ltd. v. State of 
Rajasthan, (1963) 1 SCR 491: (AIR 1962 
SC 1406). Das, J. speaking for the majo- 
rity in this context observed as under. 


“After carefully considering the argu- 
ments advanced before us we have come 
to the conclusion that the narrow inter- 
pretation canvassed for on behalf of the 
majority of the State cannot be accepted, 
namely, that the relevant articles in 
Part XIII apply only to legislation in re- 
spect of the entries relating to trade and 
commerce in any of the lists of the .Se- 
venth Schedule. But we. must advert here 
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to one exception which we have already 
indicated in an earlier part of this judg- 
ment, Such regulatory measures as do 
not impede the freedom of trade, com- 
merce and intercourse and compensatory 
taxes for the use of trading facilities are 
not hit by the freedom declared by Arti- 
cle 301, They are excluded from the. pur- 
view of the provisions of Part XIII of 
the Constitution for the simple reason 
that they do not hamper trade, com- 
merce and intercourse but rather facili- 
tate them,” 

25. The law was thus further clarified 
by pointing out that all taxes should and 
could not be prohibited by Art, 301 and 
must of necessity for their sustenance 
seek the coverage of Art, 304, If a mea- 
sure is shown to be regulatory or the 
tax imposed is compensatory in character 
meaning the tax instead of hampering 
trade or commerce would facilitate the 
same, it would be immune from a chal- 
lenge under Art. 301. In other words, if 
the tax is shown to be compensatory in 
character’ irrespective of the fact whe- 
ther it is saved by Art, 304 or not it does 
not come within the inhibition of Art. 301, 
Accordingly, if validity of a tax law is 
challenged on the ground that it violates 
freedom of inter-State commerce, trade 
and intercourse, guaranteed by Art, 301, 
the contention niay be repelled by show- 
ing (i) that the tax is compensatory in 
character as explained in Automobile 
Transport (Rajasthan) Ltd. case; or (ii) 
that it satisfies the requirements of Arti- 
cle 304. 

26. This very question came up for 
further examination in Khyerbari Tea Co, 
Ltd. case (AIR 1964 SC 925) wherein con- 
stitutional validity of Assam ‘Taxation 
(On Goods carried by Road or on Inland 
Waterways) Act, 1961, was challenged on 
the ground that it was violative of Arti- 
cle 301 and was not saved by Art, 304. 
This Court analysed the majority view 
in Atiabari Tea Co. Ltd. case (AIR 1961 
SC 232) and Automobile Transport 
(Rajasthan) Ltd. case (AIR 1962 SC 1406) 
‘and observed as under: 

_ “It would immediately be noticed that 
though the majority view in the Auto- 
mobile Transport (Rajasthan) case sub- 
stantially agreed with the majority deci- 
sion in the case of Atiabari Tea Co, 
there would be a clear difference between 
the said two views in relation to the 
scope and effect of the provisions of Arti- 
cle 304 (b). According to the majority 
view in the case of Atiabari Tea Co., if 
an Act is passed under Article 304: (b) 


- State of Karnataka v. Hansa Corporation 


S.C. 473 


and its validity is impeached, then the 
State may seek to justify the Act on the 
ground that the restrictions imposed by 
it are reasonable and in the public in- 
terest, and in doing so, it may, for in- 
stance, rely on the fact that the taxes 
levied by: the impugned Act are compen- 
satory in character. On the other hand, 
according to the majority decision in the 
Automobile Transport (Rajasthan) case, 
compensatory taxation would be outside 
Art. 301 and cannot, therefore, fall under 
Art, 304 (b),” 


27. On a conspectus of these decisions 
it appears well settled that if a tax is 
compensatory in character it would be 
immune from the challenge under Arti- 
cle 301. If on the other hand the tax is 
not shown to be compensatory in charac- 
ter it would be necessary for the party 
seeking to sustain the validity of the tax ' 
law to show that the requirements of 
Art. 304 have been satisfied. 


28. The State did not attempt in the 
High Court to sustain the validity of the 
impugned tax law on the submission that 
it was compensatory in character. No 
attempt was made to establish that the 
dealers in scheduled goods in a local area 
would be availing of municipal services 
and municipal services can be efficiently 
rendered if the municipality charged 
with a duty to render services has enough 
and adequate funds dnd that the impugn- 
ed tax was a measure for compensating 
the municipalities for the loss of revenue 
or for augmenting its finances. As such 
a stand was not taken, it is not necessary 
for us to examine whether the tax is com- 
pensatory in character, 


_ 29. It was, however, strenuously con- 
fended that the tax was not discrimina- 
tory in character inasmuch as the im- 
pugned tax was levied both on scheduled 
goods manufactured within the State of 
Karnataka and similar goods brought into 
Karnataka State from outside and ac- 
cordingly Art. 304 (a) has been complied 
with. It was further urged that the: re- 
quirements of Art. 304 (b) are fully satis- 
fied. The High Court was of the opinion 
that the impugned tax was non-discrimi- 
natory in character inasmuch as schedul- 
ed goods imported from other States and 
scheduled goods produced or manufactur- 
ed within the State but outside the local 
area were treated alike by the impugned 
Act. In the opinion of the High Court the 
discrimination, if at all, was between 
goods produced or manufactured within 
a local area and those brought from out- 
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side the local area into it, but Art. 304 (a) 
has no relevance to such differential 
treatment. 

30. Article 304 lifts the embargo plac- 
ed on the legislative power of State to 
enact law which may infringe the free- 
dom of inter-State trade and commerce 
if its requirements are fulfilled. Arti- 
cle 304 (a) imposes a restriction on the 
power of legislature of a State to levy 
tax which may be discriminatory in 
character by according discriminatory 
treatment to goods manufactured in the 
State and identical goods imported from 
outside the State. The effect of Art, 304 
(a) is to treat imported goods on the 
same basis as goods manufactured or pro- 
duced in a State, This Article further 
enables the State to levy tax on such 
imported goods in the same manner and 
to the same extent as may be levied on 
the goods manufactured or produced in- 
side the State. If a State tax law accords 
identical treatment in the matter of levy 
and collection of tax on the goods manu- 
factured within the State and identical 
goods imported from outside the State, 
Art. 304 (a) would be complied with, 
There is an underlying assumption in 
Art. 304 (a) that such a tax when levied 
within the constraints of Art. 304 (a) 
would not be violative of Art. 301 and 
State legislature has the power to levy 
such tax, : 

31. Tax under the impugned legisla- 
tion would be levied on scheduled goods 
either manufactured or produced within 
Karnataka State or imported from out~. 
side on their entry in a local area. Thus, 
this tax is non-discriminatory in that it 
does not discriminate between scheduled 
goods manufactured or produced within 
Karnataka State or those imported from 
outside. And the microscopic discrimi- 
nation relied upon by the respondents 
that there is differential treatment ac- 
icorded to goods produced within a local 
area and those imported from outside 
the local area is hardly relevant for the 
purpose of Art. 304 (a). The High Court 
was accordingly right in concluding that 
the impugned tax satisfies the require- 
ments of Art. 304 (a). 


32. The next limb of the contention 
is that the impugned tax being leviable 
on the entry of goods into a local area 
will have a direct and immediate impact 
on the movement of goods and conse- 
quently would infringe freedom of inter- 
State trade guaranteed by Art. 301. Tt 
must for its validity also satisfy the re- 
quirements of Art, 304 (b). In order to 
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Satisfy the requirements of Art. 304 (b) 
it must be shown that the restrictions 
imposed by the tax law on inter-State 
freedom of trade and commerce are rea- 
sonable and are in public interest as also 
the bill for the purpose of levy of such 
tax has been introduced or moved in the 
State legislature with the previous sanc- 
tion of the President. To the extent the 
impugned tax is levied on the entry of 
goods in a local area it cannot be gain- 
said that its immediate impact would be 
on movement of goods and the measure 
would fall within the inhibition of Arti- 
cle 301, Can it, however, be said that this 
tax imposes restrictions which in the 
facts and circumstances of the case could} 
not be said to be reasonable? It was con- 
tended on behalf of the respondents that 
the tax not being single point tax it 
would impose a heavy burden and a very 
heavy burden of tax would certainly 
constitute unreasonable restriction on the 
freedom of trade and commerce, 


33. To substantiate the contention that 
the Act places unreasonable restrictions 
on the freedom of trade it was submitted 
that it is a multi-point tax and in final 
analysis the burden would be dispropor- 
tionately heavy. It was said that when- 
ever goods are taken from one local area 
to another local area to third local area 
at every point of entry the tax would be 
levied and, therefore, in ultimate result 
the burden would be very heavy so as 
to make it thoroughly unreasonable. Un- 
doubtedly, the tax would have to be paid 
every time when scheduled goods’ enter 
a local area. In other words, it is not a 
single point tax and, therefore, if some 
scheduled goods successively enter dif- 
ferent local areas for consumption, use 
or sale therein, there would be multiple 
levy. But no attempt was made to sub- 
stantiate this charge by showing as to 
how goods are taken from one-local area 
to another local area to third local area 
for successive sales because if they are 
taken for consumpstion or use, there is 
no question of taking the scheduled goods 
from one local area to another local area, 
It is, therefore, difficult to conceive a 
situation realistically that the impost 
would be -very heavy so as to make it 
unreasonable, The High Court negatived 
the contention and in our opinion rightly 
observing that the petitioners have not 
been able to show that the burden of the 
tax was so heavy as to constitute un- 
reasonable restriction on the freedom of 
trade and commerce. In this connection, 
however, reliance was placed on the deci= 
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sion of this Court in Kalyani Stores v. 
State of Orissa, (1966) 1 SCR 865: (AIR 
1966 SC 1686). In that case the State en- 
hanced the duty ‘in respect of foreign 
liquors from Rs. 40 to Rs. 70 per L. P. 
- gallon and this levy was challenged on 
the ground that it infringed the guarantee 
of Art. 301. The State attempted to save 
the levy by contending that it was saved 
by Art. 304 (b). The Court struck down 
the levy as being violative of Art, 301 
observing as under: 

“Article 301 has declared freedom of 
trade, commerce and intercourse through- 
out the territory of India, and restriction 
on that freedom may only be justified if 
it falls within Art. 304. Reasonableness 
of the restriction would have to be ad- 
judged in the light of the purpose for 
which the restriction is imposed, that is 
“as may be required in the public inter- 
est”, Without entering upon an exhaus- 
tive categorization of what may be deem- 
ed “required in the public interest” it 
may be said that restrictions which may 
validly be imposed under Art. 304 (b) are 
those which seek to protect public health, 
safety, morals and property within the 
territory.” 


34. The later decision has shown that 
the observation in Kalyani Stores case is 
confined to the facts of that case. This 
would be evident from the decision of this 
Court in State of Kerala v. A. B. Abdul 
Khadir, (1970) 1 SCR 700: (AIR 1970 SC 
1912), wherein it is observed that in 
Kalyani Stores case the Court did not in- 
tend to lay down a proposition of univer- 
sal applicability that the imposition of a 
duty or tax in every case would tanta- 
mount per se to an infringement of Arti- 
cle 301 and that only such restrictions or 
impediments which directly or imme- 
diately impede free flow of trade, com- 
merce and intercourse would fall within 
the prohibition contained in Art. 301. 
Even apart from this, a levy which ap- 
pears to be quite reasonable in its im- 
pact on the movement of goods and is 
imposed for the purpose of augmenting 
municipal finances which suffered a dent 
on account of abolition of octroi cannot 
be said to impose an unreasonable re- 
striction on the freedom of inter-State 
trade, commerce and intercourse. In this 
connection it would be useful to recall 
the observations of this Court in Khyer- 
bari Tea Co. Ltd. case (AIR 1964 SC 925) 
that the power conferred on this Court to 
strike down a taxing statute if it contra- 
venes the provisions of Arts. 14,19 or 
301 has to be exercised with circumspec- 
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tion, bearing in mind that the power of 
the State to levy taxes for the purpose of 
governance and for carrying out its wel- 
fare activities is a necessary attribute of 
sovereignty and in that sense it is a power 
of paramount character. It is, therefore, 
idle to contend that the levy imposed an! 
unreasonable restriction on the freedom 
of trade and commerce. 


35. The next question is whether this 
levy is in public interest. As has been 
pointed out earlier, the levy was to com- 
pensate the loss suffered by abolition of 
octroi, These very people were paying 
octroi without a demur. After removing 
the obnoxious features of octroi a very 
modest impact levied on entry of goods 
in a local area and that too not for 
further augmenting finances of the muni- 
cipalities but for compensating the loss 
suffered by the abolition of octroi is cer- 
tainly a levy in public interest. As has 
been repeatedly observed by this Court, 
the taxes generally are imposed for rais- 
ing public revenue for better governance 
of the country and for carrying out wel- 
fare activities of our welfare State en- 
visaged in the constitution and, therefore, 
even if a tax to some extent imposes an 
economic impediment to the activity tax- 
ed, that by itself is not sufficient either 
to stigmatise the levy as unreasonable or 
not in public interest. 


36. The last limb of the argument is 
whether the proviso to Art. 304 (b) is 
satisfied or not. The proviso imposes an 
obligation to obtain the Presidential sanc- 
tion before introducing the bill or amend- 
ment for the purpose of clause (b) of! 
‘Art. 304 in the legislature of a State. It 
cannot be gainsaid that Presidential 
sanction was not obtained before intro- 
ducing the bill which was ultimately 
enacted into tke impugned Act but after 
the bill was enacted into an Act the same 
was submitted to the President for his 
assent and it is common ground that the 
President has accorded his assent. If 
prior presidential sanction is a sine qua 
non, the requirement of the proviso is 
not satisfied but in this context it would 
be advantageous to refer to Art. 255 
which provides that no Act of Parliament 
or of the Legislature of a State and no 
provision in any such Act shall be invalid 
by reason only that some recommenda- 
tion or previous sanction required by the 
Constitution was not given if assent to 
that Act was given by the President. 
Now, in this case it is common ground 
that the President did accord his sanction 
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to the impugned Act. Therefore, the re- 
quirement of the proviso is satisfied. 

37. To sum up, the impugned tax is 
not discriminatory in character as envi- 
saged by Art. 304 (a) and it does impose 
restrictions but the restrictions imposed 
are reasonable and in public interest and 
the Act subsequently having received 
the assent of the President, the proviso 
to Art. 304 (b) is complied with and, 
therefore, the impugned Act is saved by 
Art. 304 and could not be struck down 
on the ground that it was violative of 
Art. 301. The contention must accordingly 
be negatived. 


38. Two minor subsidiary points were 
sought to be made en passant by Mr. S. T, 
Desai and a brief mention of them would 
be in order. It was urged that there is a 
certain amount of vagueness in Section 3 
inasmuch as no light is thrown by the 
words of the section or the other provi- 
sions of the Act on the question as to 
computation of tax to be made at speci- 
fied percentage ad valorem without spe~ 
cifying which price is to be taken into 
consideration for lévy of tax, namely, 
the sale price or the purchase price of 
the concerned scheduled goods. It was 
said that sale price and purchase price 
of a dealer would be different and in the 
absence of any guideline in the charging 
-. section or any other provision in the Act 
it would lead to arbitrary determination 
or computation of tax by taking “in on€ 
case sale price of the scheduled goods and 
in another case purchase price”. The con- 
tention overlooks the specific guideline to 
be found in the charging section itself, 
The taxing event is the entry of schedul- 


ed goods into a local area. The tax be-. 


comes payable on the-entry of scheduled 
goods in a local area. Therefore, the price 
of the scheduled goods at the time of 
entry paid by the dealer who is the im~< 
porter of goods within the scheduled area 
would be the ad valorem price on the 
basis of which tax would be computed. 
No subsequent rise or fall in price has 
any relevance to the computation of the 
tax. The charging section says that the 
tax shall be levied and collected on the 
entry of scheduled goods in a local area 
at specified percentage not . exceeding 
two per cent. ad valorem. Therefore, the 
price of the scheduled goods at the time 
when the tax becomes chargeable irres~ 
pective of the fact that it would be com 
puted at a later date when the dealer 
submits his return as required by the 
other provisions of the Act, would be the 
price for computation of tax. And there 
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is no ambiguity or any vagueness in this 
behalf. There is thus specific guideline in 
the charging section itself for taking into 
account the price according to which tax! 
would be computed. The High Court 
negatived this contention by observing 
that it would be open to the dealer to 
choose either the sale price or the pur- 
chase price whichever is favourable to 
him for computation of his liability to 
tax. This approach overlooks the specific 
language of S. 3 which clearly indicates 
what price is to be taken into account for 
computing the tax. When the goods are 
brought within the local area they have 
a certain price. The price may be the 
price which the importer of goods has 
paid before bringing the goods within the 
local area. Even if the dealer is the 
manufacturer of goods at a place outside 
the local area and brings the goods with- 
in the local area he must have determin- 
ed the price of the goods, Therefore, the 
dealer has some specific price of the 
scheduled goods which are being brought 
within the local area at the time of entry 
in the local area and the entry being the 
taxing event that would be the price 
which alone can be taken into account 
for computing the tax ad valorem. There- 
fore, we find it difficult to agree with the 
reasoning adopted by the High Court in 
rejecting the contention but for the 
reasons hereinabove mentioned the con- 
tention is devoid of merits and accord- 
ingly it must be negatived. 

39. As we are not able to uphold the 
contentions which found favour with the 
High Court in striking down the impugn- 
ed Act and the notification issued there- 
under and as we find no merit in other 
contentions canvassed on behalf of the 
respondents for sustaining the judgment 
of the High Court, this appeal must suc- 
ceed. Accordingly this appeal is allowed 
and the judgment of the High Court is 
quashed and set aside and the petition 
filed by the respondent in the High Court 
is dismissed with costs throughout. 

Appeal allowed, 
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1981: Nandlal v. Bar 


Penal Code (1860), S. 420 read with Sec- 
tion 34 — One of the partners procuring 
goods by practising fraud on complainant 
— Absence of evidence that another- 
_ partner had any knowledge of this state 
of affairs — Goods stored in room hired 
by them — Not by itself sufficient to con- 
vict another partner under Sec. 420 
riw. Sec, 34. Decision of Bombay H. C. 
Reversed. (Para 1) 

S. M. FAZAL ALI, J.:-~ The appellant 
has been convicted under Section 420 
read with Section 34, I. P. C. and sentenc- 
ed to 18 months’ rigorous imprisonment, 
We have gone through the judgment of 
the High Court and we find that the 
High Court has also based the conviction 
of the appellant merely on surmises and 
conjectures, There is no evidence at all 
to show that the appellant practised any 
` fraud on the complainant and thereby 
induced him to part with the cloth nor 
there is any evidence that the appellant 
knew that the complainant was not paid 
the money.: The only circumstance that 
has been relied upon by the prosecution 
against the appellant is that 
the appellant No. 1 was a 
partner of accused 2 and they had hired 
a room where the pieces of cloth were 
stored. That by itself, however, is not 
sufficient to show that the appellant had 
any knowledge of the inducement prac- 


tised by Accused 2. The evi- 
dence does net exclude the 
possibility that even though accused 2 


may have induced the complainant to 
deliver the cloth but did not inform ac- 
cused 1 regarding the exact state of 
affairs. In the circumstances, we, there- 
fore, allow this appeal, set aside the con- 
viction, sentence of the appellant and ac- 
quit of the charges framed against him, 
The appellant will now be discharged. 
Appeal allowed, 
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Advocates Act (25 of 1961), S. 35 (1) — 
- Reference to Disciplinary Committee — 
State Bar Council referring the complaint 
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without applying its mind to the com- 
plaint to find out whether prima facie 
case for reference was made out — Re- 
ference is incompetent and subsequent 
proceedings before Disciplinary Commit- 
tees invalid. AIR 1975 SC 2092 and AIR 
1976 SC 242, Ref. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1976 SC 242: (1976) 2 SCR 48 5 
AIR 1975 SC 2092: (1976) 1 SCR .306 


Council of Gujarat. 


1 


GUPTA, J.:— This is an appeal under 
Section 38 of the Advocates Act, 1961. In 
a proceeding transferred to it under Sec- 
tion 36B of the Act, the Bar Council of 
India by its order dated 17 April, 1977 
found that the appellant was guilty of 
professional misconduct and suspended 
him from practice for a period of one 
year. The complaint on which the pro- 
ceeding was initiated was filed in the 
Gujarat Bar Council on 9th October, 1971. 

2. Section 35 (1) of the Advocates Act, 
1961 reads:~ 

“Where on receipt of a complaint or 
otherwise a State Bar Council has reason 
to believe that any advocate on its roll 
has been guilty of professional or other 
misconduct, it shall refer the case for dis- 
posal to its Disciplinary Committee” 

3. In Bar Council of Maharashtra v. 
M. V. Dabholkar, (1976) 1 SCR 306: (AIR 
1975 SC 2092 this Court having examined 
the scheme and the provisions of the Ad- 
vocates Act observed: 

“It is apparent that a State Bar Coun- 
cil not only receives a complaint but is 
required to apply its mind to find out 
whether there is any reason to believe 
that any advocate has been guilty of pro- 
fessional or other misconduct. The Bar 
Council of a State acts on that reasoned 
belief,........ 

«s+». Lhe Bar Council acts as the senti- 
nel of professional code of conduct and 
is vitally interested in the rights and pri- 
vileges of the advocates as well as the 
purity and dignity of the profession, 

eti the function of the Bar Council in 
entertaining complaints against advocates 
is when the Bar Council has reasonable 
belief that there is a prima facie case of 
misconduct that a disciplinary committee 
is entrusted with such inquiry...... 

4. In the case before us the Bar Coun- 
cil of Gujarat passed a Resolution on 16th 
November, 1971 referring several com- 
plaints against different advocates in- 
cluding the one against the appellant to 
the Disciplinary Committee of the Bar 
Council. The Resolution reads: 
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“Resolved that the following com- 
plaints be and are hereby referred to the 
Disciplinary Committee of the Bar Coun- 
cil.” 

The names of the advocates and the com- 
plaints in which they were concerned 
were listed. Nothing appears from the 
record of the case to suggest that before 
referring the complaint against the ap- 
pellant to the Disciplinary Committee, 
the State Bar Council applied its mind to 
the allegations made in the complaint and 
found that there was a prima facie case 
jto go before the Disciplinary Committee, 

5. In Dabholkar’s case (AIR 1975 SC 
2092) referred to above, a Bench of seven 
Judges decided the question whether the 
Bar Council of a State was “a person 
aggrieved” to maintain an appeal under 
Section 38 of the Advocates Act, the 
merits of the individual cases were lefi 
to be decided by another Bench, Our at=- 
tention is drawn by counsel for Bar Coun- 
cil of India to the following observation 
in the judgment of this Court deciding 
the merits of the case: {1'976) 2 SCR 483 
(AIR 1976 SC 242) 


“The requirement of ‘reason fo be- 
lieve’ cannot be converted into a forma- 
lised procedural road block, if being 
essentially a barrier against frivolous 
enquiries, It is implicit in the resolution 
of the Bar Council, when it says that it 
has considered the complaint and decided 
to refer the matter to the disciplinary 
committee, that it had reason to believe, 
as prescribed by the statute,” 


6. But in the case before us the reso- 
Tution does not even say that the State 
Bar Council had considered the complaint 
and found that there was a prima facie 
case. It must therefore be held that the 
reference by the State Bar Council to 
the Disciplinary Committee was incom- 
petent and that being so the proceedings 
before the Disciplinary Committee of Bar 
Council of Gujarat and also before the 
Disciplinary Committee of the Bar Coun- 
cil of India on transfer were invalid, In 
the view we take it is not necessary to 
consider the merits of the case, 


7. The appeal is allowed and the order 
`~ of the Disciplinary Committee of the Bar 
Council of India suspending the appellant 
from practice for one year is set aside, 
There will be no order as to costs, 


Appeal allowed, 
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Mrs. Dhanlaxmi G. Shah, Appellant v. 
Miss Sushila Shiv Prasad Masurakir and 
others, Respondents. 

Specific Relief Act (47 of 1963), Ss. 38, 
34 — Suit for injunction by tenant for 
restraining execution of eviction decree 
and for declaration that she is lawful 
tenant — Landlord selling property to 
another person — Seeking execution of 
decree for eviction on basis of agreement 
to sell and contending that right to exe- 
cution of decree is reserved to him — 
Sale-deed not produced — Held, not en- 
titled to execute the decree in absence of 
sale-deed and on mere agreement of sale. w 

(Para 2) 

KAILASAM, J.:— The first defendant 
in the suit is the appellant before us. The 
suit was filed by the plaintiff, the daugh- 
ter of one Shiv Prasad Rajaram for a 
declaration that she is the lawful tenant 
of the two defendants and for an injunc- 
tjon restraining the defendants from ex- 
ecuting decree in R.A.E. Suit No, 1945 of 
1957. In the plaint, the plaintiff claimed 
that her father Shiv Prasad Rajaram was 
a tenant and after his death, she became 
the statutory tenant. She further pleaded 
that though the first defendant had ob- 
tained a decree against her mother in 
R.A.E, Suit No. 1945 of 1957, he could 
not execute the decree against her as the 
first defendant had sold the property 
during the pendency of the earlier suit 
to the second defendant and thus the 
second defendant has become the land- 
lord. In the suit, the second defendant did 
not file any written statement. The 
Trial Court as well as the Appellate 
Court dismissed the appeal. But in revi- 
sion, the High Court decreed the suit 
mainly on the ground that the first defen- 
dant had sold the property to the second 
defendant and aS such in law the second 
defendant had become the landlord, As 
the second defendant did not file any 
written statement and contest the suit, 
an order of injunction was rightly grant- 
ed against him, The High Court found 
that after the first defendant sold the 
property, he ceased to be the landlord 
and it is only the second defendant that 
could claim rights as a landlord, In this 
view, there could be no difficulty in de- 
ereeing the suit of the plaintiff and grant- 
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ing an injunction as against the second 
defendant. 

2. Mr. S. T. Desai, learned counsel for 
the appellant submitted that whatever 
the position may be as against the second 
< defendant, so far as the first defendant 

is concerned, by virtue of an agreement, 

with the second defendant he is entitled 
to continue the execution proceedings and 
after obtaining possession from the plain- 
tiff, he is entitled to be in possession as 

a tenant of the second defendant. The 

learned counsel for respondent No. 1, 

Mrs. Urmilla Sirur submitted that the 

sale deed by which the property was con< 

veyed to the second defendant had not 
been filed and in the absence of the sale 
deed, the first defendant cannot rely on 
any such right in his favour. The docu- 
ment that is produced in Court and reli- 

«ed on by the appellant before us is the 
agreement to sell. The learned counsel 
for the respondent is right that the ap- 
[pellant cannot rely on the agreement. If 
at all any right is reserved in favour of 
the first defendant, it should be spelt out 
from the sale deed which has not been 
produced. 


3. In the circumstances, the conclu- 
sion arrived at by the High Court is right 
and this appeal is dismissed. There will 
be no order as to costs, 

Appeal dismissed, 





AIR 1981 SUPREME COURT 479 
(From: Madhya Pradesh) 
D. A. DESAI AND R. S. PATHAK, JJ, 
Ne Appeal No. 195 of 1970, D/- 22-10- 
80. 


Smt. Rukmanibai Gupta, Appellant v. 
The Collector, Jabalpur and others, Re- 
spondents, 


(A) Arbitration Act (10 of 1940), S. 2 (a) 
~ Arbitration agreement — No parti- 
cular form prescribed — Intention of par- 
ties to refer dispute to arbitration is 
necessary. 


Arbitration agreemenf is no? required 
fo be in any particular form, What is. re- 
quired to be ascertained is whether the 
parties have agreed that if disputes arise 
between them in respect of the subject- 
matter of contract such dispute shall be 
referred to arbitration, then such an 
arrangement would spell out an arbitra- 

_ tion agreement. (Para 6) 

Where a mining lease between the Gov- 

ernor of a State and the lessee relating 
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to minor minerals provided that any 
doubt, difference or dispute, arising after 
the execution of the lease deed touching 
the construction of the terms of the lease 
deed or anything therein contained or 
any matter or things connected with the 
said lands or the working or non-work- 
ing thereof or the amount of payment of 
any rent or royalty reserved or made 
payable thereunder, the matter in dit- 
ference shall be decided by the lessor 
(i.e. the Governor) whose decision shall 
be final, held that the clause read as a 
whole provided for referring future dis- 
putes to the arbitration of the Governor. 
Thus the clause spelt out an arbitration 
agreement and could not be termed as 
providing a departmental appeal. AIR 
1967 SC 166, Rel. on. (Paras 6, 7) 

(B) Arbitration Act (10 of 1940), Ss. 8, 
30, 32 — Award given in terms of agree- 
ment — Cannot be challenged by filing 
writ petition — Procedure under the Act 
must be followed — Moreover, rights. of 
parties being contractual, remedy of writ 
is barred. 

Where a mining lease relating to ex~ 
cavation of minor minerals itself pro- 
vides for reference of any dispute to arbi- 
tration and an award is passed in terms 
thereof, the same, cannot be challenged 
in a writ proceeding. The Arbitration Act 
is a self-contained exhaustive Code and 
the relief against the award can be ob- 
tained by proceeding in accordance with 
the relevant provisions of the Act. 

(Para 10) 

Further, the mining lease to excavate 
minor minerals constitutes a contract be- 
tween the parties, and when the contract 
provided for resolution of dispute arising 
out of the carrying out of contract, the 
writ jurisdiction under Art. 226 of the 
Constitution could not be invoked to faci- 
litate avoidance of obligation voluntarily 
incurred, AIR 1975 SC 1121, Rel. on. 


Collector, Jabalpur 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1975 SC 1121: (1975) 3 SCR 254: 
1975 Tax LR 1569 10 


(1969) Misc. Petn. No. 509 of 1965, D/- 
4-8-1969 (Madh Pra), S. N. Sunderson 
and Co. v. Collector of Jabalpur 4 

AIR 1967 SC 166: 1966 Supp SCR 158 7 
DESAI, J.:— This appeal by certificate 

under Article 133 (1) (b) and (c) of the 

Constitution arises from a writ petition 

filed by the appellant in the High Court 

in which her motion for a writ of certi- 

orary to quash an order No. K/MM/65 

dated November 4, 1965, issued by the 

Mining Officer, Jabalpur, respondent 6 for 
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and on behalf of Collector, Jabalpur, re- 
spondent 1, and a prayer for a writ of 
mandamus seeking to restrain the State 
of Madhya Pradesh and its officers and 
servants from recovering the amount in- 
volved in the writ petition, were nega- 
tived. 


2. A brief resume’ of facts would 
help in focussing attention on the dispute 
involved in this appeal. Appellant applied 
for and obtained a quarry lease for ex- 
cavating limestone in an area covering 
25.32 acres in Jabalpur District, under the 
relevant Minor Mineral Rules then in 
force. The lease was executed by the ap- 
pellant and the State of Madhya Pradesh 
on June 26, 1961. Madhya Pradesh Minor 
Mineral Rules, 1961 (‘1961 Rules’ for 
short), came into force with effect from 
August 11, 1961. By virtue of Rule 24 of 
1961 Rules the royalty in respect of 
quarry leases was regulated as set out in 
the schedule annexed to the Rules, In 
respect of limestone for which appellant 
had obtained a lease, the provision in the 
First Schedule with regard to rate of 
royalty was, 10% of the sale value at the 
pit’s mouth subject to a minimum of 50 
naye paise per ton for limestone, 75 naye 
paise per ton for slaked lime and Re. 1 
per ton for unslaked lime. As per clause 3 
of the indenture of lease royalty at the 
aforementioned rate was payable half 
yearly, i.e. on 15th March and 15th Sep- 
tember in each year. Clause 5 made it 
obligatory for the lessee to keep correct 
and intelligible books of accounts show- 
ing accurately the quantity of mineral 
extracted, the weight and value of mine- 
rais sold and exported together with 
name of purchasers or consignees and 
there was a further obligation to submit 
certain statements to the Deputy Com- 
missioner at Jabalpur on dates prescrib- 
ed therein. Appellant was served with a 
memo bearing No. 2/MA/62 dated Sep- 
tember 20/21, 1962, assessing the royalty 


in ‘respect of limestone quarried by the 


appellant and demanding a sum of 
Rs, 35,313.58 p. as arrears of royalty. On 
receipt of this memo appellant made a 
representation as contemplated by Ci. 15 
of the indenture of lease, As this clause 
spells out an arbitration agreement be- 
tween the parties it may be reproduced 
in extenso: 

“15 .Whenever any doubt, difference or 
dispute ‘shall hereafter arise touching the 
construction of these presents or any- 
thing herein contained or any matter 
or things connected with the said lands 
or the working or non-working thereof 
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or the amount or payment of any rent or 
royalty reserved or made payable here- 
under the matter in difference shall be 
decided by the lessor whose decision shall 
be final.” 


A hearing was given by Secretary to Gov- 
ernment, Department of Natural Re- 
sources, Bhopal, respondent 4, where ap- 
pellant appeared with her advocate Shri 
P. V. Lele. Respondent 4 by his minutes 
dated July 5, 1965, held that the appel- 
lant had no objection to the assessment 
of royalty for the period from January 
1, 1958 to June 30, 1961, and the only 
objection raised was against the assess- 
ment for the period July 1, 1961 .to De- 
cember 31, 1961. After setting out the 
objections raised by learned Advocate of 
the appellant, respondent 4 directed the 
Mining Officer to recheck the sales for 
this period and report by the next day. 
After report of the Mining Officer was 
received, the appellant was again heard 
by respondent 4 and he passed the im- 
pugned order assessing the royalty pay- 
able by the appellant. Pursuant to this 
order respondent 6 for and on behalf of 
Collector of Jabalpur issued a demand 
notice dated November 4, 1965. Appellant 
thereupon filed the writ petition question- 
ing the legality and validity of the im- 
pugned demand notice. 


3. A return was filed on behalf of the 
respondent, contending, inter alia, that 
since the execution of the indenture of 
lease both by the appellant and the State 
of Madhya Pradesh, the 1961 Rules have 
come into force with the result that by 
virtue of Rule 24 the rates of royalty in 
respect of even existing leases would be 
governed by the rates set out in the sche- 
dule to the rules. It was also contended 
that Clause 15 of the lease spells out an 
arbitration agreement and as the appel- 
lant submitted to the arbitration, the de- 
cision of respondent 4 is an award and 
the same cannot be questioned by way 
of a writ petition. It was further contend- 
ed that if appellant had any grievance 
about the award given by respondent 4 it 
was open to her to take recourse to pro- 
ceedings under the Arbitration Act, 1940, 
and a writ petition under Art. 226 of the 
Constitution cannot be entertained by the 
Court and, therefore, the petition is liable 
to be dismissed. 

4. The High Court dismissed the writ 


_petition following its earlier decision in 


S. N. Sunderson & Co. v. The Collector 
of Jabalpur, Misc. Petn. No. 509 of 1965, 
D/- 4-8-1969 (Madh Pra), wherein an. 
identical clause in a: mining lease .came 
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for consideration of the High Court and. 
in respect of which the High Court was 
of the opinion that it spelt out an arbi- 
tration agreement and where a represen- 
tation is made as envisaged by the arbi- 
tration agreement it was a submission to 
the arbitration and any decision given by 
the person to whom the submission is 
made would be an award of an arbitrator 
and such an award cannot be questioned 
by way of writ petition under Art. 226. 
Hence this appeal. 


5. The first question is whether 
clause 15 which we have extracted above 
spells out an arbitration agreement be- 
tween the parties. A quarry lease is 
granted under the relevant minor mine- 
ral rules by the State Government. The 
State is thus the lessor and the one who 
takes the quarry lease is the lessee. As 
© required by Art. 299 of the Constitution, 
all contracts made in exercise of the ex- 
ecutive power of the State shall be ex- 
pressed to be made by the Governor of 
the State and shall be executed on be- 
half of the Governor by such persons and 
in such manner as he may direct or au- 
thorise. Lease has beem accordingly ex- 
ecuted. It is thus a contract. This contract 
incorporates clause 15 which we have ex- 
tracted hereinabove. 


6. Does clause 15 spell out an arbi- 
tration agreement? Section 2 (a) of the 
Arbitration Act, 1940, defines ‘arbitration. 
agreement’ to mean a written agreement 
to submit present or future differences to 
arbitration, whether an arbitrator is 
named therein or not. Clause 15 provides 
that any doubt, difference or dispute, 


arising after the execution of the lease 
deed touching the construction of the 
terms of the lease deed or anything 


therein contained or any matter or things 
connected with the said lands or the 
working or non-working thereof or the 


amount or payment of any rent or royalty - 


reserved or made payable thereunder, 
the matter in difference shall be decided 
by the lessor whose decision shall be final. 
The reference has to be made to the 
lessor and the lessor is the Governor. His 
decision is declared final by the terms of 
the contract. His decision has to be in 
respect of a dispute or difference that 
may arise either touching the construc- 
tion of the terms of the lease deed or dis- 
putes or differences arising out of the 
working or non-working of the lease or 
any dispute about the payment of rent 
or royalty payable under the lease deed, 
1981 S. C./31. Il G—9 
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Therefore, clause 15 read as a whole pro- 
vides for referring future disputes to the 
arbitration of the Governor. Arbitration 
agreement is not required to be in any 
particular form. What is required to be 
ascertained is whether the parties have 
agreed that if disputes arise between 
them in respect of the subject-matter of 
contract such dispute shall be referred 
to arbitration, then such an arrangemen’ 
would spell out an arbitration agreement. 
A passage from Russel on Arbitration, 
19th Edn., p. 59 may be referred to with 
advantage: 


“If it appears from the terms of the 

agreement by which a matter is submit- 
ted to a person’s decision that the inten- 
tion of the parties was that he should 
hold an inquiry in the nature of a judi- 
cial inquiry and hear the respective cases 
of the parties and decide upon evidence 
laid before him, then the case is one of 
an arbitration”. 
In the clause under discussion there is a 
provision for referring the disputes to the 
lessor and the decision of the lessor is 
made final, On its true construction it 
spells out an arbitration agreement. 


7. A feeble attempt was made to con- 
tend that clause 15 provides a depart- 
mental appeal but does not provide for 
resolution of dispute by arbitration. 
There was no question of providing for 
an appellate forum by the terms of the 
lease. On the contrary, the language of 
clause 15 leaves no room for doubt that 
it spells out an arbitration agreement. In 
this connection reference may be made 
to Chief Conservator of Forests v. Rattan 
Singh, 1966 Suppl SCR 158: (AIR 1967 
SC 166), where an identical clause in 
a forest contract entered into between 
the forest contractor and the Governor 
of Madhya Pradesh came in for con- 
sideration. Relevant clause was as under: 

“9. In the event of any doubt or dis- 
pute arising between the parties as to the 
interpretation of any of the conditions of 
this contract or as to the performance or 
breach thereof, the matter shall be refer- 
red to the Chief Conservator of Forests, 
Madhya Pradesh, Nagpur, whose decision 
shall be final and binding on the. parties . 
hereto.” 


This Court, interpreting this clause, held 
that it spells out an arbitration agreement 
and it confers authority on the Chief 
Conservator of Forests to adjudicate upon ` 
disputes, inter alia, as to the performance 
or breach of the contract. Apart from 
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this. appellant herself has unreservedly 
accepted clause 15 spelling out an arbi- 
tration agreement. In para 10 of her sub- 
mission to respondent 4 it was stated as 
under: 


‘10. That as laid down in clause 15 of 
lease deed read with Rule 50 (XVI) of 
the Mining Manual substantial dispute 
and difference arise touching the con- 
struction of these presents of lease deed 
on the question of payment of royalty. 
The matter in dispute is, therefore, being 
referred to State Government for deci- 
sion.” 


We. therefore, need not dilate on this 
aspect any more and hold in agreement 
with the High Court that clause 15 spells 
out an arbitration agreement. 


8. There is no dispute between the 
parties that adequate hearing was given 
to the appellant. Appellant was repre- 
sented before respondent 4, the arbitra- 
tor. by her Advocate Shri P. V. Lele and 
her agent Shri L. P. Choubey. After not- 
ing the admission and objection raised on 
behalf of the appellant by her advocate 
and agent, fresh calculations were called 
for by respondent 4 from respondent 6 
the officer in charge of royalty accounts. 
In fact. the dispute was considerably nar- 
rowed down because appellant through 
her advocate in terms admitted that 
there was no dispute about the calcula- 
tions of royalty for the period from Janu- 
ary 1. 1958 to June 30, 1961, and the dis- 
pute was only with regard to the cal- 
culations from July 1, 1961 to December 
31. 1961. Some attempt was made by the 
appellant to go back upon the admission 
recorded in the order made by respon- 
dent 4, but the High Court discouraged 
the attempt. And with regard to the dif- 
ference in the calculations of royalty for 
a period of six months not only fresh cal- 
culations were called for from the Min- 
ing’ Officer but thereafter a further hear- 
ing~was given to the appellant and an 
award was made. Therefore, the arbitra- 
tor has acted in accordance with the 
_ principles of natural justice. 

9. If respondent 4 was an arbitrator 
and his decision an award, the next ques- 
tion is whether such an award can be 
questioned by way of a writ petition in 
the High Court. i 

10. Arbitration Act, 1940, isa self- 
contained and exhaustive code. It pro- 
vides for filing arbitration agreement to 
the jurisdiction of court, appointment and 
removal of arbitrator by court, making 
award a rule of court, remitting or set- 
ting aside an award, etc, Where the arbi- 
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trator has made an award it can be ques- 
tioned under S. 33. Section 32 bars a suit 
on any ground whatsoever for contesting 
an award and further provides that no 
award shall be enforced, set aside, 
amended, -modified or in any way affected 
otherwise than as provided in the Arbi- 
tration Act itself. Thus, Arbitration Act, 
1940, is a self-contained exhaustive code. 
Relief sought by the appellant by invok- 
ing extraordinary jurisdiction o€ the High 
Court under Art. 226 could have been ob- 
tained by proceeding in accordance with 
the relevant provisions of, the Arbitration 
Act. In this situation, if the High Court 
declined to entertain the writ petition, no 
exception can be taken to it. Further the 
indenture of lease constitutes a contract 
between the parties. Right to excavate 
lime stone from leased area and obliga- 
tion to pay royalty under the relevant 
Minor Mineral Rules arise from the con- 
tract. The contract provided for resolu-| 
tion of dispute arising out of the carry- 
ing out of contract. The writ jurisdiction 
of the High Court under Art. 226 of the 
Constitution is not intended to facilitate 
avoidance of obligation voluntarily in- 
curred (see Har Shankar v. The Dy. Ex- 
cise & Taxation Commissioner, (1975) 3 
SCR 254: (AIR 1975 SC 1121).) 

11. The High Court, in our opinion 
therefore, rightly declined to entertain 
the writ petition. This appeal must ac- 
cordingly be dismissed but in the circum- 
stances of the case, with no order as to 
eosts. 


Appeal dismissed. 
AIR 1981 SUPREME COURT 482 
V. R. KRISHNA IYER AND 
A. P. SEN, JJ. 

Civil Appeal No. 1124 of 1978, D/- 
11-12-1978, 

Employers in relation to M/s. Bharat 
Heavy Electricals Ltd. Appellant v. 
Their Workmen, Respondents. 

Constitution of India, Art. 188 — Sub- 
ject-matter of appeal settled — Leave to 
withdraw appeal sought — Appeal dis- 
missed as withdrawn. (Para 1) 

ORDER :— It is represented by coun- 
sel for the appellant that the subject- 
matter of the appeal has been settled, 
and so he seeks leave to withdraw this 
appeal. He is allowed to do so. The ap- 
peal is dismissed as withdrawn with no 


order as to costs. i ` 
Appeal dismissed. 
GW/KX/A254/79/SSG 





1981 


AIR 1981 SUPREME COURT 483 
(From: 1978 UCR (Bom) 570) 
R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ.. 

Civil Appeal No. 707 of 1978, D/- 20- 
11-1980, 

Amrutlal Chunilal Raval, Appellant v. 
Dattatraya Pandurang Hajarnis and 
. anthers, Respondents, 

Maharashtra Municipalities Act (40 of 
1965), Ss. 16 (1) (a) and 51 (2) — Elec- 
tien of President of Municipal Council — 
Disqualification for having been convict- 
ed — Period of disqualification reduced 
by Govt. subsequent to election — Elec- 
tion has to be set aside. 


The appellant who was elected as Pre- 
sident of the Municipal Council had been 
convicted on 26-12-1973 under Preven- 
, tion of Food Adulteration Act and was 
sentenced till rising of the Court, The 
nomination was filed on 21-10-1974 and 
election was held on 17-11-1974 in which 
he was declared elected. Election was 
challenged on ground that he was not 
qualified for election, During the pend- 
ency, of the election petition the Govern- 
ment on 20-10-1975 passéd an order un- 
der Section 16 (1) (a) to the effect that 
the disqualification incurred by. the ap- 
pellant should remain in force for six 
months only and not for statutory period 
of five years from his release on 26-12- 
1973. The order was not made retro- 
spective. 

Held, that the disqualification incurred 
by the appellant was in force when: he 
stood for election. The*order of Govern- 
ment was not retrospective and hence it 
could not be beneficial to appellant. Con- 
sequently the election was illegal and had 
to be’ set aside. ; .(Para 7) 

(Note: The Supreme Court did not de- 
cide the question whether the State Gov- 
ernment has the power under Section 16 
(1) (a) of the Act to make an order with 
retrospective effect. — Ed.) , 

Mr, V. N. Ganpule and Mrs. Veena 
Devi Khanna, Advocates, for Appellant; 
Mr. V. S. Desai, Sr. Advocate and: Mr. 
M. N. Shroff, Advocate (for Nos, 1-4) 
and Mrs, J ayashree Wad, Advocate ep 
No. 5), for Respondents. .- 


aerials? 


PATHAK, J.:— This appeal by eda l 


leave is directed against the judgment, of 
the Bombay High Court maintaining an 
order of the District Court, Poona by 
which the appellant’s election as Presi- 
dent of the Bhor Municipal Council. was 
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set aside on an election petition filed by 
the respondent, 


2. The appellant stood for election to 
the office of President of the Bhor Muni- 
cipal Council, He filed his nomination 
paper on 2lst October, 1974, and the 
election was held on 17th November, 
1974. The appellant was declared elected 
the next day and the result of the elec- 
tion was published in the Government 
Gazette on 25th November, 1974.° 


3. The first respondent filed an elec- 
tion petition before the District Court, 
Poona challenging the appellant’s elec- 
tion. He alleged that the appellant had 
been convicted on 26th December, 1973 
by the Judicial Magistrate, Bhor ‘under 
Section 16 of the Prevention of Food 
Adulteration Act and sentenced to un- 
dergo imprisonment till the rising of the 
court and to pay a fine of Rs. 200/-.-Ac- 
cordingly, he said, by virtue of Sec, 51 
(2) read with Section 16 (1) (a) of the 
Maharashtra Municipalities Act, 1965, the 
appellant was not qualified for election 
as President of the Municipal Council. 
During the pendency of the election peti- 
tion the Maharashtra Government made 
an order under clause (a) of sub-see, (1) 
of Section 16, Maharashtra Municipalities 
Act, 1965 (“the Act”) declaring: 


“In exercise of the powers conferred 
by clause (a) of sub-section (1) of Sec- 
tion 16° of the Maharashtra Municipalities 
Act, 1965, the Government is pleased to 
order that the disqualification incurred 
by Shri Amrutlal Chunilal Raval, resi- 
dent of Bhor, Tehsil Bhor, District Poona 
should remain in force for a period of 
six months’ only from his release on 26th 
December, 1973. 

By order and in the name of the Gov- 
ernor of Maharashtra, 


Sd/- M. N. Tadkod, 
Desk Officer.” 


4, The election petition was allowed 
and the election of the appellant was set 
aside, The appellant filed a writ peti- 
tion in the Bombay High Court against 
the order setting aside’ his election, but 
the writ. petition was dismissed by the 
High Court on 21st March, 1978. 


5. In this appeal, the only point press- 
ed by the petitioner before us is that the 
order dated 20th November, 1975 made 
by the State Government was retro- 
spective in operation and consequently 
removed the disqualification imposed on 
the appellant on the date- he filed his 
nomination paper. 
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6. Sub-section (2) of Section 51 of the 
Act provides that every person qualified 
to be elected as a Councillor under Sec- 
tion 15 shall be qualified for election as 
President. Sub-section (1) of Section 15 
of the Act provides that every person, 
whose name is included in the list of 
voters maintained under Section 11 and 
who is not disqualified for being elected 
a Councillor under this Act or any other 
law for the time being in force, shall 
be qualified, and every person whose 
name is not included in the list or who 
is so qualified, to be elected as Coun- 
cillor at any election, Section 16 (1) (a) 
of the Act provides: 


“16. (1) No person shall be qualified to 
become a Councillor whether by election, 
co-option or nomination, who — 


(a) has been convicted by a Court in 
India of any offence the maximum 
punishment for which (with or without 
any other punishment) is imprisonment 
for a term of two years or more and 
sentenced to imprisonment for any term, 
unless a period of five years, or such 
lesser period as the State Government 
may allow in any particular, has elapsed 
since his release; or 
Xx XX x XX xx” 

7. The appellant was convicted on 26th 
December, 1973 for an offence under the 
Prevention of Food Adulteration Act, 
which, it is not disputed, fell within the 
terms of clause (a) of sub-section (1) of 
Section 16. He was sentenced to impri- 
sonment until the rising of the court. Be- 
cause of the conviction and sentence he 
suffers the disqualification contemplated 
by clause (a), and the disqualification en- 
ures for a period of five years from the 
date of-his release from imprisonment. 
But, by virtue of the same clause, the 
State Government has been empowered 
to substitute a shorter period of disquali- 
fication, In other words, the ordinary run 
of the clause may be altered by the State 
Government. A modification of the nor- 
mal operation of the statute is contem- 
plated. Such a modification, to be retro- 
spective, must indicate clearly that it is 
so, There is nothing in the order dated 
20th November, 1975 from which it can 
be inferred that it has retrospective ope- 
ration, What it says merely is that the 
disqualification incurred by the appel- 
lant shall remain in force for a period 
of six months only from his release on 
26th December, 1973. The disqualification 
was incurred by the appellant on 26th 
December, 1973 and the disqualification 
was in force when he stood -for election. 


Mota Singh v. State of Haryana 


_curred. On the plain language, 
be read as an order reducing the period 


A.LR: 


The date when the disqualification for} 
five years was incurred is the relevant 
date; the subsequent operation is mere- 
ly the consequence of the incurring of 
the disqualification. If the order was to 
be beneficial to the appellant, it should 
have been made retrospective from the 
date when the disqualification was in- 
it must 


of disqualification to six months, but to 
be applied to a disqualification arising 
after the date when the order was made. 


8. In our opinion, the appellant does 
not benefit from the order of the State 
Government insofar as his election as 
President in 1974 is concerned. In the 
circumstances, we consider it unnecessary 
to go into the question whether the State 
Government has the power under cl, (a) 
to make an order with retrospective ef- 
fect. 


9. In the result, the appeal is dismiss- 
ed with costs to the fifth respondent. 
Appeal dismissed. 
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D. A, DESAI AND 
E. S. VENKATARAMIAH, JJ. 


Writ Petns. Nos. 5114-15, 5144-45 and 
5147-59 of 1980, D/- 1-10-1980. 


‘Mota Singh and others ete. etc., Peti- 
tioners v. State of Haryana and others, 


etc., Respondents. 
Constitution of India, Arts. 32, 226 — 
Writ petition under — Cause of action — 


Independent truck operators filing writ 
petition in respect of impugned tax — 
Each one has independent cause of action 
and is liable to pay court fee. (Civil P.C. 
(1908), S. 20.) 


Where independent truck owners hav- 
ing no relation with each other either as 
partners or under any other legally sub- 
sisting jural relationship of association of 
persons, filed a writ petition in respect 
of impugned tax every one of them 
would have independent cause of action 
and would be liable to pay court-fee. 

(Para 1) 


ORDER :— We have carefully gone 
through the office report prepared pursu- 
ant to the directions given by us. We are 
prima facie satisfied that the petitioners 
have not paid court-fees legally payable - 
and that the petitioners have so modell- 
ed the title clause of the pavers as 
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may indicate that the- payment of the 
legally payable court fee could be evad- 
ed. Having regard to the nature of these 
cases where every owner of a truck ply- 
ing his truck for transport of goods has 
a liability to pay tax impugned in the 
petition, each one has his own indepen- 
dent cause of action. A firm as under- 


stood under the Partnership Act or a. 


Company as understood under the Indian 
Companies Act, if it is entitled in law 
to commence action either in the firm 
name or in the Company’s name, can do 
so by filing a petition for the benefit of 
the company or the partnership and in 
such a case court fee would be payable 
depending upon the legal status of the 
petitioner. But it is too much to expect 
that different truck owners having no 
relation with each other either as part- 
ners or any other legally subsisting jural 
relationship of association of persons 
would be liable to pay only one set of 
court-fee simply because they have join- 
ed as petitioners in one’ petition. Each 
one has his own cause of action arising 
out of the liability to pay tax individual- 
ly and the petition of each one would be 
a separate and independent: petitioii and 
each such person would be liable to pay 
legally payable court-fee on his petition. 
Jt would be a travesty of law if one 
were to hold that as each one uses high 
way, he has common cause of action with 
the rest of truck pliers, 


2. We are, therefore, of the opinion 
that the office should scrutinize afresh 
each one of the cases referred to in the 
office report and ascertain whether requi- 
site court fee has been: paid in each of 
them. In ascertaining this fact, the office 
should ascertain whether there are num- 
ber of petitioners who are combined in 
one petition; the position of each qua 
the co-petitioners, and the relief claim- 
ed, and determine the liability of each 
such petitioner to pay court-fee for the 
relief sought by him. If on such ascer- 
tainment and determination court-fee is 
shown to be payable by different peti- 
tioners who have joined together in one 
petition learned advocates appearing for 
them should be called upon to make good 
the deficit court-fee by or before Octo- 
ber 31, 1980. 


3. If the deficit court-fee is not paid 
in any case by the learned advocate ap- 
pearing for such party, in order to avoid 
any hardship .and injustice to the inno- 
cent parties the office should bring the 
matter to the notice of the court and 
seek a direction whether a notice. be 
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issued to each of such petitioners in re- 
spect of whom deficit court-fee is not 
paid intimating to him that he should 
pay up the deficit court-fee within the 
time to be specified in the notice and 
giving further intimation that if the defi- 
eit court-fee is not made up on or before 
the specified date the petition will be 
posted for further orders before the 
Court on November 4, 1980. 


4, We also hereby direct that all 
cases shown in the office report in any 
event be posted before the Court on 
November 4, 1980, with a report whether 
the deficit court-fee in each case has 
been paid or not. 

Order accordingly. 
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V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeal No. 1953 of 1978, D/- 29- 
4-1980. 


Suraj Prakash Bhasin, Appellant v. 
Smt, Raj Rani Bhasin and others, Re- 
spondents, 


(A) Civil P. C. (5 of 1908), O. 6, R. 17 
— Suit for partition and share in super 
structure of cinema theatre — Amend- 
ment of plaint seeking inclusion of relief 
of dissolution of partnership and rendi- 
tion of accounts — Amendment held did 
not totally alter nature of action — Dis- 
cretion exercised by Court in allowing 
amendment was not illegal, (Paras 3, 5, 7) 


(B) Civil P. C. (5 of 1908), O. 6, R. 17 
— Gross delay on part of plaintiff in 


seeking amendment — Court, while al- 
lowing amendments, should order heavy 
costs, (Para 8) 
Cases Referred : Chronological Paras 
AIR 1922 PC 249 § 


KRISHNA IVER, J.:— The suave sub- 
missions and sure assertions made by 
Miss Seita Vaidyalingam, counsel for the 
appellant, are worthy of a better cause 
than a shaky challenge in this court to 
a revisional order by the High Court re- 


‘fusing to demolish a discretionary exer- 


cise by the trial court which allowed the 
amendment of a plaint in a suit for par- 
tition by inclusion of the relief of dis- 
solution of partnership together with 
rendition of accounts and for the plain- 
tiffs share therein. The parties are rela- 
tions but the fight is bitter, perhaps be- 
cause the subject matter is financially 
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succulent, being a cinema theatre and a 
going cinema business, To start with, the 
plaintiff sought relief by way of parti- 
tion of his share in the super-structure 
of the theatre, The claim was contested 
by the appellant, issues were struck, two 
years passed, and then the respondent 
(plaintiff) woke up to the need for an 
amendment of the plaint in the shape 
of additional reliefs and supportive aver- 
ments. The new reliefs proceeded on the 
footing that there was a partnership of 
the treatre business in which the plain- 
tiff had a share and the demand now 
made was to render an account of the 
cinema business (M/s. Prakash Talkies) 
from March 1, 1978. It must be men- 
tioned that even in the original plaint 
there was reference to a partnership ar- 
rangement and the plaintiff's share 
therein although relief on that footing 
was reserved by separate action. Appa- 
rently realising that prolixity of litiga- 
tion could be avoided and dissolution of 
partnership could finally separate the 
parties and quantify their respective 
shares the amendment was sought. 


2. The defendant-appellant furiously 
opposed the amendment on the ground 
that the entire character of the litigation 
was sought to be changed, that what 
was a partition suit was now re-incarnat- 
ing as a partnership dissolution action, 
that the scope of the suit would: be mate- 
rially altered and that pleas available to 
resist the claim of the plaintiff would be 
lost to ‘the prejudice of the defendant if 
the , amendment were allowed, Such 
metamorphosis under guise of amend- 
ment -was, according to the appellant, 
impermissible, `. l 


3. The trial court, in exercise of its 
discretion, allowed the amendment and 
the High Court in revision, refused to 
interfere. In the view of the courts be- 
low there was not such a total trans- 
formation of the nature of the litigation 
as to deny the prayer for amendment. 
On the other hand, the facts were sub- 
stantially the same; the case of partner- 
ship was already present in embryonic 
form in the original plaint and multipli- 
city of suits would be avoided by grant 
of the amendment. “Thus, there is no 
basis whatsoever for interference and 
this revision application is hence liable 
to be dismissed”, concluded the High 
Court. 


4, Counsel for the appellant has 
come up to this Court securing Special 
Leave and we are free to concede that if 
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pressure of advocacy can win a weak 
case, success should have greeted Seita 
Vaidialingam, But when the position of 
law is so clear, when the jurisdiction of 
this Court is so exceptional and when 
the discretion exercised by one court and 
confirmed by another is not glaringly 
unjust or illegal, the chances of allow- 
ance of an appeal are obviously remote. 


5. The arguments urged with vigour 
by counsel for the appellant were cal- 
culated to make out the gross delay on 
the part of the plaintiff-respondent in 
seeking amendment, the dubious device 
of developing a case of partnership and 
seeking relief thereon while leaving such 
a cause dormant in the original plaint 
and the utter untenability of the new- 
fangled version of a partnership. Grant- 
ing these grounds for the sake of argu- 
ment, we are far from satisfied that the 
trial court has been guilty of such mis- 
exercised of discretion as to call for this 
court’s intervention. It is well known 
that amendments of pleadings are within 
the discretion of the court although judi- 
cial discretion is not wild humour. Jus- 
tice Cardozo, with juristic accuracy and 
literary felicity, expressed exquisitely 
the principles governing judicial discre- 
tion: The nature of the Judicial Process 
Yal University Press (1921) 


The judge, even when he is free, is 
still not wholly free, He is not to inno- 
vate at pleasure. He is not a knight- 
errant roaming at will in pursuit of his 
own ideal of beauty or of goodness. He 
is to draw his inspiration from consecrat- 
ed principles. He is not to yield to spas- 
modic sentiment, to vague and unregu- 
lated benevolence. He is to exercise a 
(discretion) disciplined by system, and 
subordinated to ‘the primordial necessity 
of order in the social life. Wide enough 
in all conscience is the field of discretion 
that remains. 


6. The liberal principles which guide 
the exercise of discretion in allowing 
amendments have been laid down in nu- 
merous decisions of this Court, Multipli- 
city of proceedings being avoided is one 
criterion. Amendments which do not 
totally alter the character of the action 
are readily granted while care is taken 
to see that injustice and prejudice of an 
irremediable character are not inflicted 
On the opposite party under pretence of 
amendment of pleadings. The Court must 
be guided by the rule of justice express- 
ed by the Privy Council in Ma Shwe 
Mya v. Maung Po Hnaung, AIR 1922 PC 


d 


1981 


249 at pp. 250-51: See p. 1283-84 of AIR 
Comm. CPC (1908) 9th Edn. Vol. 2. -. 

All rules of Court are nothing but pro- 
visions intended to secure the proper ad- 
ministration of justice and it is, there- 
fore. essential that they should be made 
to serve and be subordinate te that pur- 
pose, so that full powers of amendment 
must be enjoyed and should always be 
hberally exercised, but nonetheless, no 
power has yet been given to enable one 
distinct cause of action to be substituted 
for another, nor to change, by means of 
amendment, the subject matter of the suit. 

7. It follows that nothing so shocking 
as has been urged by the appellant’s 
counsel has taken place here. The plea 
based on partnership is neither a virgin 
case nor a violent departure from the 
original. After all, the appellant-defen- 
dant has a full opportunity to meet the 
case presented by the amendment. May- 
be, a variety of circumstances some of 
which were mentioned before us might, 
if successfully established, disprove the 
veracity of the plaintiff’s case. They are 
matters bearing onthe merits of the case, 
not on the tenability of the amendment. 

8. Counsel also urged that there had 
been gross remissness, to say the least, 
on the part of the plaintiff-respondent in 
seeking amendment at a late stage and 
with a tricky touch. In such cases we 
must remember the power of the court to 
resort to the universal panacea for the 
pathology of negligence, indifference, 
slipshodness and other delinquencies of 
litigants. The court, while allowing 
amendments, will, in such cases, order 
heavy costs, In the present case, the 
amendment has been allowed, but the 
condition of payment of costs has been 
imposed. In these circumstances, we do 
not find our way to do anything else ex- 
cept to dismiss the appeal. 


Appeal dismissed. 
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Y. Vv. CHANDRACHUD, C. J, P. N. 
BHAGWATI, V. R. KRISHNA IYER, 
S. MURTAZA FAZAL ALI AND A. D. 

KOSHAL, JJ 

W. P. Nos. 1304, 1262, 1119, 1118, 1574- 
75, 1373-74, 1244-45, 1230, 1494-97, 1566- 
67, 1143, 1440, 1586. 1420-23, 1441-43, 1389, 
1144, 1461, 1437-39, 1431, 1268, 1145, 1263 
and. 1331 of 1979, D/- 13-11-1980. 

‘Ajay Hasia ete. Petitioners v. Khalid 
Mujib Sehravardi and others ete, Re- 
spondents. 
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(A) Constitution of India, Article 12 
— ‘State’ — “Other authorities’ — Whe- 


ther a Society registered under the Soci- 
eties Registration Act is an “authority” 
falling within definition of ‘State’ in 
Art, 12 — Test to determine, 


Where a Corporation is an instrumen- 
tality or agency of the government, it 
must be held to be an ‘authority’ within 
the meaning of Art, 12 and hence sub- 
ject to the same basic obligation to obey 
the Fundamental Rights as the govern- 
ment. (Para 7) 


Tt is immaterial for determining whe- 
ther a Corporation is an authority whe- 
ther the Corporation is created by a 
statute or under a statute, The test is 
whether it is an instrumentality or 
agency of the Government and not as 
to how it is created. The inquiry has to 
be not as to how the juristic person is 
born but why it has been brought into 
existence, The Corporation may be a 
statutory corporation created by a statute 
or it may be a Government company or 
a company formed under the Companies 
Act or it may be a snaciety registered 
under the Societies Registration Act of 
any other similar statute. Whatever be 
its genetical origin, it would be an “auth- 
ority” within the meaning of Article 12 
if it is an instrumentalitv or agency of 
the Government and that would have to 
be decided on a proper assessment of 
the facts in the light of the relevant fac- 
tors. The concept of instrumentality 
or agency of the Government is not li- 
mited to a corporation created by a 
statute but is equally applicable to a 
company or society and in a given case 
it would have to be decided, on a con- 
sideration of the relevant factors, whe- 
ther the company or society is an instru- 
mentality or agency of the Government 
so as to come within the meaning of the 
expression “authority” in Article 12. A 
juristic entity which may be “State” 
for the purpose of Parts III and IV would 
not be so for the purpose of Part XIV or 
any other provision of the Constitution. 
(Case law discussed), (Paras 11, 12) 


In the instant case the Regional En- 
gineering College, Srinagar is one of 
the fifteen Engineering Colleges in the 


country sponsored by the Government of 


India. ` Thé College is established and its 
administration and management are car- 
ried on by a Society registered under the 
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Jammu and Kashmir Registration of 
Societies Act, 1898. Having regard to the 
Memorandum of Association and the 
Rules of the Society it was held that 
the Society is an instrumentality of the 
agency of the State and the Central Gov- 
ernments and it is an ‘authority’ within 
the meaning of Article 12. The composi- 
tion of the Society is dominated by the 
representatives appointed by the Central 
Government and the Governments of 
Jammu & Kashmir, Punjab, Rajasthan 
and Uttar Pradesh with the approval of 
the Central Government. The monies 
required for running the college are pro- 
vided entirely by the Central Govern- 
ment and the Government of Jammu & 
Kashmir and even if any other monies 
are to be received by the Society, it can 
be done only with the approval of the 
State and the Central Governments. The 
Rules to be made by the Society are 
also required to have the prior approval 
of the State and the Central Govern- 
ments and the accounts of the Society, 
have also to be submitted to both the 
Governments for their scrutiny and 
satisfaction. The Society is also to com- 
ply with all such directions as may be 
issued by the State Government with the 
approval of the Central Government in 
respect of any matters dealt with in the 
report of the Reviewing Committee, The 
control of the State and the Central 
Governments is indeed so deep and per- 
vasive that no immovable property of 
the Society can be disposed of in any 
manner without the approval of both 
the Governments. The State and the 
Central Government have even the 
power to appoint any other person or 
persons to be members of the Society 
and any member of the Society other 
than a member representing the State 
or the Central Government can be re- 
moved from the membership of the 
Society by the State Government with 
‘the approval of the Central Government. 
The Board of Governors, which is in 
charge of general superintendence, direc- 
tion and control of the affairs of Society 
and of its income and property is also 
largely controlled by nominees of the 
State and the Central Governments. 
Thus the State Government and by re- 
ason of the provision for approval, the 
Central Govt. also, have full control of 


the working of the Society. (Para 15) 
(B) Constitution of India, Article 14 
— Admission to Educational Institution 


— Procedure adopted by the Society in 
question in ‘granting admissions cannot 
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be regarded as arbitrary merely pecause 
it refused to take into account marks 
obtained by candidates at qualifying ex- 
amination, but chose to regulate admis- 
sions by relying on entrance test, 


{Para 17) 
(C) Constitution of India, Article 14 
Admission to Educational Institution — 


Viva voce examination as a permissible 
test for selection of candidates for ad- 
missions to a College — Validity of — 
Whether can be regarded as arbitrary. 


It cannot be said that the oral inter- 
view test is so defective that selecting 
candidates for admission on the basis of 
oral interview in addition to written test 
must be regarded as arbitrary. The oral 
interview test is undoubtedly not a very 
satisfactory test for assessing and evaluat- 
ing the capacity and calibre of candidates, 
but in the absence of any better test for 
measuring personal characteristics and 
traits, the oral interview test must, at 
the present stage, be regarded as not 
irrational or irrelevant though it is sub- 
jective and based on first impression, its 
result is influenced by many uncertain 
factors and it is capable of abuse. How- 
ever in the matter of admission to col- 
lege or even in the matter of public 
employment, the oral interview test as 
presently held should not be relied upon 
as an exclusive test, but it may be. re- 
sorted to only as an additional or supple- 
mentary test and, moreover, great car® 
must be taken to see that persons who 
are appointed to conduct the oral in- 
terview test are men of high integrity, 


calibre and qualification, (Para 18) 
(D) Constitution of India, Article 14 
— Admission to Educational Institution 


— Allocation of 33 1/3% of total marks 
for oral interview for selection of can- 
didates is plainly arbitrary and unrea- 
sonable, 


I 
The allocation of as high a percentage 


` as 33 1/3 of the total marks for the oral 


interview should be regarded as infect- 
ing the admission procedure with the 
vice of arbitrariness and selection of 
candidates made on the basis of such ad- 
mission procedure cannot be sustained. 
Under the existing circumstances, allo- 
cation of more than 15% of the total 
marks for the oral interview would be 
arbitrary and unreasonable and would 
be liable to be struck down as constitu- 
tionally invalid, (Para 19) 


However, the Supreme Court refused 
to exercise its discretion in setting aside 
the selections made, in the instant case, 
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for the academic year 1979-80, after the 
lapse of a period of about 18 months, 
since to do so would be to cause immense 
hardship to those students in whose case 
the validity of the selection cannot 
otherwise be questioned and who have 
nearly completed three semesters and 
moreover, even if the petitioners are ulti- 
mately found to be deserving of selection 
on the application of the proper test, it 
would not be possible to restore them to 
the position as if. they were admitted for 


the academic year 1979-89, which has 
run out long since, (Para 19) 
Cases Referred : Chronological Paras 
AIR 1980 SC 840: (1980) 3 SCC 459: 1980 

All LJ 358 19 
AIR 1980 SC 1975 5, 9 
AIR 1979 SC 1628 8, 9, 16 


AIR 1978 SC 597 : (1978) 2 SCR 621 16 
AIR 1975 SC 1329: (1975) 3 SCR 616: 


1975 Lab IC 819 13 
AIR 1975 SC 1331: (1975) 3 SCR 619: 
1975 Lab IC 881 8, 14, 15 


, 14, 
AIR 1974 SC 555 : (1974) 2 SCR 348 : 
1974 Lab IC 427 16 
AIR 1971 SC 2303 : (1971) 2 SCR 430 18, 
19 


AIR 1970 SC 1150 : 
_ 1970 Lab IC 1029 
AIR 1964 SC 1823: (1964) 6 SCR 368 18 
-Mr.- Anil Dev Singh, Mr, Lalit Kumar 
Gupta, Mr, Subhash Sharma, Mr. C., P. 
Pandey and S. K. Sabharwal, Advocates 
(in 1389, 1437-39, 1262, 1497, 1586, 1230 
and 1263). Mr. Y. S. Chitale, Sr. Advo- 
cate (in 1145/79), Mr. P. N. Duda, Advo- 
cate in, 1494/79, M/s. V. K. Pandita and 
R. Satish, Advocates, Mr. E. C. Agarwala, 
Advocate (in 1241-43, 1495-96, 1566-67, 
1423, 1143-44, 1118-19, 1494, 1145, 1331); 
Mr. S. K. Bisaria, Advocate (in 1461/79) 
Mr, Rishikesh. Advocate and B. Datta, Ad- 
vocate (in 1373-74, 1804 & 1431), Mr. Y.S. 
Chitale, Sr. Advocate Mr.'D, N. Tiku, 
Mr, E. C. Agarwala, Mr. M. Mudgal, Mr. 
Ashok Kaul and Mr. Vineet Kumar, Ad- 
vocates (in 1244-45, 1420-22 and 1440), 
and Mr. S. S. Khanduja, Advocates (in 
1268, 1574-75), for Petitioners; Mr. S. N. 
Kacker, Sr. Advocate Mr. Altaf Ahmed, 
Advocate for the appearing Respondents. 

BHAGWATI, J.:— These writ petitions 
under Article 32 of the Constitution chal- 
lenge the validity . of the admissions 
made to the Regional Engineering Col- 
lege, Srinagar for the acadamic year 
1979-890. 5 

2. ‘The Regional Engineering College, 
Srinagar (hereinafter referred to as the 
College) is one of the fifteen. Engineering 
Colleges in the country sponsored by 


S 


(1970) 3 SCR 363 : 
12 
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. Government, to take 


the. Government of India. The College 
is established and its administration and 
management are carried on by a Society 
registered under the Jammu and 
Kashmir Registration of Societies Act, 
Association 
of the Society in clause 3 sets out the 
objects for which the Society is incor- 
porated and they include amongst 
other things establishment of the college 
with a view to providing instruction and 
research in such branches of engineer- 
ing and technology as the college may 
think fit and for the advancement of 
learning and knowledge in such 
branches : Vide sub-cl. (i). The Society 
is empowered by clause 3 sub-cl. (ii) of 
the Memorandum of Association to make 
rules for the conduct of the affairs of the 
Society and to add, to amend, vary or re- 
scind them from time to time with the ap- 
proval of the Govt. of Jammu and Kash- 
mir State (hereinafter referred to as the 
State Government) and the Central 
Government. Clause 3 sub-clause (iii) 
of the Memorandum of Association con- 
fers power on the Society to acquire and 
hold property in the name of the State 
Government. Sub-clause (v) of clause 3 
of the Memorandum of Association con- 
templates that monies for running the 
college would be provided by the State 
and Central Governments and sub- cl. (vi) 
requires the Society to deposit all monies 
credited to its fund in such banks or 
to invest them in such manner as the 
Society may, with the approval of the 
State Government decide. The accounts 
of the Society as certified by a duly ap- 
pointed auditor are mandatorily requir- 
ed by sub-clause (ix) of clause 3 of the 
Memorandum of Association to be for- 
warded annually to the State and Central 
Governments, Clause 6 of the Memoran- 
dum of Association empowers the State 
Government to appoint one or more per- 
sons to review the working and progress 
of the Society, or the college and to hold 
inquiries into the affairs thereof and to 
make a report and on receipt of any 
such report, the State Government has 
power, with the approval of the Central 
such action and 
issue such directions as it may consider 
necessary in respect of any of the matters 
dealt with in the report and the Society 
or the College, as the case may be, is 


-bound to comply with such directions. 


There is a provision made in clause 7 of 


‘the Memorandum of Association that in 


case the Society or the College is not 
functioning properly, the State Govern- 
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ment will have the power to take over 
the administration and assets of the col- 
lege with the prior approval of the 
Central Government. The founding mem- 
bers of the Society are enumerated in 
clause 9 of the Memorandum of Associa- 
tion and they are the Chairman to be 
appointed by the State Government with 
the approval of the Central Government, 
two representatives of the State Govern- 
ment, one representative of the Central 
Government, two representatives of the 
All India Council for Technical Educa- 
tion to be nominated by the Northern 
Regional Committee, one representative 
of the University of Jammu and Kashmir, 
one non-official representative of each of 
the Punjab, Rajasthan, U. P. and Jammu 
and Kashmir States to be appointed by 
the respective Governments in consulta- 
tion with the Central Government and 
the Principal who shall also be the ex- 
officio Secretary. 


3. The Rules of the Society are also 
important as they throw light on the 
nature of the Society. Rule 3 clause (i) 
reiterates the composition of the Society 
as set out in clause 9 of the Memorandum 
of Association and clause (ii) of that 
Rule provides that the State and the 
Central Governments may by mutual 
consultation at any time appoint any 
other person or persons to be member 
or members of the Society. Rule 6 vests 
the general superintendence direction 
and control of the affairs and its income 
and property in the governing body of the 
Society which is called the Board .of Gov- 
ernors, Rule 7 lays down the constitu- 
tion of the Board of Governors by provid- 
ing that it shall consist of the Chief Min- 
ister of the State Govt. as Chairman 
and the following as members: Three no- 
minees of the State Government, three 
nominees of the Central Government, 
one representative of the All India Coun- 
cil for Technical Education Vice-Chan- 
cellor of the University of Jammu and 
Kashmir, two industrialists/technologists 
in the region to be nominated. by the 
State Government, one nominee of the 
Indian Institute of Technology in the re- 


gion, one nominee of the. University 


Grants Commission, two representatives 
of the Faculty of the College and the 
Principal of the college as ex-officio 
member-Secretary. The State . Govern- 
ment is empowered by Rule 10 to remove. 
any’ member of the Society other than a 
member representing the State or Central 
Government, from the membership of 
the Society with the approval of the 
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Central Government. Clause (iv) of 
Rule 15 confers power on the Board to 
make bye-laws for admission of students 
to various courses and clause (xiv) of 
that Rule empowers the Board to delegate 
to a committee or to the Chairman such 
of its powers for the conduct of its busi- 
ness as it may deem fit, subject to the 
condition that the action taken by the 
committee or the Chairman shall be re- 
ported for confirmation at the next meet- 
ing of the Board. Cl. (xv) of R. 15 pro- 
vides that the Board shall have power to 
consider and pass resolution on the annual 
report, the annual accounts and other 
financial estimates of the college, but the 
annual report and the annual accounts 
together with the resolution passed there- 
on are required to be submitted to the 
State and the Central Governments, The 
Society is empowered by Rule 24, clause 
(i) to alter, extend or abridge any pur- 
pose or purposes for which it is estab- 
lished, subject to the prior approval of 
the State and the Central Governments 
and clause (ii) of Rule 24 provides that 
the Rules may be altered by a Resolu- 
tion passed by a majority of 2/3rd of 
the members present at the meeting of 
the Society, but such alteration shall be 
with the approval of the State and the 
Central Governments, 


4. Pursuant to clause (iv) of Rule 15 
of the Rules, the Board of Governors laid 
down the procedure for admission of 
students to various courses in the col- 
lege by a Resolution dated 4th June, 
1974. We are not directly concerned 
with the admission procedure laid down. 
by this Resolution save and except that 
under this Resolution admissions to the 
candidates belonging to the State of 
Jammu and Kashmir were to be given 
on the basis of comparative merit to be 
determined by holding a written entrance 
test and a viva voce examination and the 
marks allocated for the written test in 
the subjects of English, Physics, Chem- 
istry and Mathematics were 100, while 
for viva voce examination, the marks 
allocated were 50 divided as follows :-— 


(i) General Knowledge and Aware- 
ness-15; (ii) Broad understanding of 
Specific Phenomenon-15; (iii) Extra-cur- 
ticular activities-10 and (iv) General 
Personality Trait-10, making up in the 
aggregate-50. The admissions to the 
college were governed by the procedure 
laid down in this Regulation until the 
academic year 1979-80, when the proce- 
dure was slightly changed and it was 
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decided that out of 250 seats, which were 
available for admission, 50% of the seats 
shall be reserved for candidates belong- 
ing to the Jammu & Kashmir State and 
the remaining 50% for candidates be- 
longing to other States including 15 
seats reserved for certain categories. of 
students. So far as the seats reserved 
for candidates belonging to State other 
than Jammu & Kashmir were concerned, 
certain reservations were made for candi- 
dates belonging to Scheduled Castes and 
Scheduled Tribes and sons and wards of 
defence personnel killed or disabled dur- 
ing hostilities and it was provided that 
‘inter se merit will be determined on 
the basis of marks secured in the subjects 
of English, Physics, Chemistry and Ma- 
thematics only”. The provision made 
with regard to seats reserved for candi- 
dates belonging to Jammu and Kashmir 
State was that “apart from 2 seats re- 
served for the sons and daughters of the 
permanent college employees, reserva- 
tions shall be made in‘ accordance with 
the Orders of Jammu and Kashmir Gov- 
ernment for admission to technical insti- 
tutions and the seats shall be filled up 
on the. basis of comparative merit as 
determined under the following scheme, 
both for seats to be filled on open merit 
and for reserved seats in each category 
separately; (1) marks for written test — 
100 and (2) marks for viva voce exam- 
ination 50 making up in the aggregate 
150. It was not mentioned expressly 
that the marks for the written test shall 
be in the subjects of Physics, English, 
Chemistry and Mathematics nor were 
the factors to be taken into account in 
the viva voce examination and the al- 
location of marks for such factors indi- 
cated specifically in the admission pro- 
cedure laid down for the academic’ year 
1979-80, but we were told and this was 
not disputed on behalf of the petitioners 
in any of the writ vetitions, that the 
‘subjects in which the written test was 
held were English, Physics, Chemistry 
and Mathematics and the marks: at the 
viva voce examination were allocated 
under the same four heads and in the 
same manner as in the case:of admis- 
sions under the procedure laid down in 
the Resolution dated 4th June, 1974. 


5. In or about April 1979, the college 
issued a notice inviting applications for 
admission to the first semester of the B.E. 
course in various branches of engineer- 
ing and the notice set out the above 
admission procedure to be followed in 


granting admissions fer the. academic 
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year 1979-80. The petitioners in the writ 
petitions before us applied for admission 
to the first semester of the B. E. course 
in one or the other branch of engineering 
and they appeared in the written test 
which was held on 16th and 17th June, 
1979. The petitioners were thereafter 
required to. appear ‘before a Committee 
consisting of three persons for viva voce 
fest and they were interviewed by the 
Committee, The case of the petitioners 
was that the interview of each of them 
did not last for more than 2 or 3 minutes 
per candidate on an average and the 
only questions which were asked to 
them were formal questions relating to 
their parentage and residence and hardly 
any question was asked which would be 
relevant to any of the four factors for 
which marks were allocated at the viva 
voce examination. When the admissions 
were announced, the petitioners found 
that though they had obtained very good 
marks in the qualifying examination. 
they had not been able to secure admis- 
sion to ‘the college because the marks 
awarded to them at the viva voce ex- 
amination were very low and candidates 
who had much. less marks. at the qualify- 
ing examination, had succeeded in ob- 
taining very high marks at the viva voce 
examination and thereby managed to se- 
cure admission in preference to the peti- 
tioners, The petitioners filed before us 
a chart. showing by way of comparison 
the marks obtained by the petitioners on 
the one hand and some of the successful 
candidates on the other at the qualifying 
examination, in the written test and at 
the viva voce examination. This chart 
shows beyond doubt that the successful 
candidates whose marks are given in the 
chart had obtained fairly low marks at 
the qualifying examination as.also in 
the written test, but they had been able 
to score over the petitioners only on 
account of very high.marks obtained by 
them at the viva voce examination. The 
petitioners feeling aggrieved by this mode 
of selection filed the present writ peti- 
tions challenging the validity of the ad- 
missions made to the college on various 
grounds. Some of these grounds stand 
concluded’ by the recent decision of this 
Court in Miss Nishi Maghu v. State of 
Jammu & Kashmir (AIR 1980 SC 1975) 
and they were therefore not pressed be- 
fore us. Of the other grounds, only one 
was canvassed before us and we shall 
examine it in some detail. 


6. But before we proceed to consider 
the merits of this ground of challenge, 
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we must dispose of a preliminary objec- 
tion raised on behalf of. the respondents 
against the maintainability of the writ 
petition. The respondents contended 
that the college is run by a society which 
is not a corporation created by a statute 
but is a society registered under the 
Jammu & Kashmir Societies Registration 
Act, 1898 and it is therefore not an ‘au- 
thority’ within the meaning of Art. 12 
of the Constitution and no writ petition 
can be maintained against it, nor can 
any complaint be made that it has 
acted arbitrarily in the matter of granting 
admissions and violated the equality 
clause of the Constitution. Now it is 
obvious that the only ground on which the 
validity of the admissions to the college 
can be assailed is that the society adopt- 
ed an arbitrary procedure for selecting 
candidates for admission. to the college 
and this resulted in denial of equality 
to the petitioners in the matter of admis- 
sion violative of Article 14 of the Con- 
stitution. It would appear that prima 
facie protection against infraction of 
Art, 14 is available only against the State 
and complaint of arbitrariness and denial 
of equality can therefore be sustained 
against the society only if the society can 
be shown to be State for the purpose of 
Art. 14, Now ‘State’ is defined in Art, 12 
to include inter alia the Government of 
India and the Government of each of 
the States and all local or other authori- 
ties within the territory of India or under 
the control of the Government of India 
and the question therefore is whether 
the Society can be said to be ‘State’ 
within the meaning of this definition. 
Obviously the Society cannot be equated 
with the Government of India or the 
Government of any State nor can it be 
Said to be a local authority and therefore, 
it must come within the expression 
“other authorities” if it is to fall within 
the definition of ‘State’. That immediately 
leads us to a consideration of the ques- 
tion as to what are the “other authori- 
ties” contemplated in the definition of 
‘State’ in Article 12. 


7. While considering this question it 
is necessary to bear in mind that an au- 
thority falling within the expression 
“other authorities” is, by reason of its 
inclusion -within the definition of ‘State’ 
in Article 12, subject to the same consti- 
tutional limitations as the Government 
and is equally bound by the basic obli- 
gation to obey the constitutional mandate 
of the Fundamental - Rights’ enshrined 
fp Part III of the Constitution. We must 
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therefore give such an interpretation to 
the expression “other authorities” as will 
not stultify the operation and reach of 
the fundamental rights by enabling the 
Government to its obligation in relation 
to the Fundamental Rights by setting up 
an authority to act as its instrumentality 
or agency for carrying out its functions. 
Where constitutional fundamentals vital 
to the maintenance to human rights are 
at stake, functional realism and not 
facial cosmetics must be the diagnostic 
tool, for constitutional law must 
seek the substance and not the 
form. Now it is obvious that the 
Government may act through the instru- 
mentality or agency of natural persons 
or it may employ the instrumentality or 
agency of juridical persons to carry out 
its functions. In the early days when 
the Government had limited functions, it 
could operate effectively through natural 
persons constituting its civil service and 
they were found adequate to discharge 
governmental functions which were of 
traditional vintage. But as the tasks 
of the Government multiplied with the 
advent of the welfare State, it began to 
be increasingly felt that the frame work 
of civil service was not sufficient to 
handle the new tasks which were often’ 
specialised and highly technical in char- 
acter and which called for flexibility of 
approach and quick decision making. The 
inadequacy of the civil service to deal with 
these new problems came to be realised 
and it became necessary to forge a new 
instrumentality or administrative device 
for handling these riew problems, It was 
in these circumstances and with a view 
to supplying this administrative need 
that the corporation came into being as 
the third arm of the Government and 
over the years it has been increasingly 
utilised by the Government for setting 
up and running public enterprises and 
carrying out other public functions. 
Today with increasing assumption by the 
Government of commercial ventures and 
economic projects, the corporation has 
become an effective legal contrivance 
in the hands of the Government for car- 
rying out its activities, for it is found 
that this legal facility of corporate in- 
strument provides considerable flexibility 
and elasticity and facilitates proper and 
efficient management with professional 
skills and on business principles ‘and it 
is blissfully free from “departmental 
rigidity, slow motion procedure and hi- 
erarchy of officers”. The Government in 
many of its ‘commercial’ ventures and 
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public enterprises is- resorting to more 
and more frequently to this resourceful 
legal contrivance of a corporation be- 
cause it has many practical advantages 
and at the same time does not involve 
the slightest diminution in its ownership 
and control of the undertaking. In such 
cases “the true owner is the State, the 
real operator is the State and the effec- 
tive controllorate is the State and ac- 


countability for its actions to the com- 
munity and the Parliament is of the 
State.” It is undoubtedly true that the 


corporation is a distinct juristic entity 
with a corporate structure of its own 
and it carries on its functions on business 
principles with a certain amount of au- 
tonomy which is necessary as well as 


useful from -the point of view of 
effective business management, but 
- behind the formal ownership which 
is cast in the corporate mould, 


the reality is very much the deep- 
ly pervasive presence of the Govern- 
ment. It is really the Government which 
acts through the instrumentality or 
agency of the corporation and the juristic 
vejl of corporate personality worn for 
the purpose of convenience of manage- 
ment and administration cannot be al- 
lowed to obliterate the true nature of 
the reality behind which is the Govern- 
ment. Now it is obvious that if a cor- 
poration is an instrumentality or agency 
of the Government, it must be subject 
to the same limitations in the field of 
constitutional law as the Government 
itself, though in the eye of the law it 
would be a distinct and independent legal 
entity. If the Government acting 
through its officers is subject to certain 
constitutional limitations, it must follow 
a. fortiori that the Government acting 
through the instrumentality or agency 
ofacorporation should equally be subject 
to the same limitations. If such a cor- 
poration were to be free from the basic 
obligation to obey the Fundamental 
Rights, it would lead to considerable 
efficiency of the Funda- 
mental Rights, for in that event the Gov- 
ernment would be enabled to override 
the Fundamental Rights by adopting the 
stratagem of carrying out its functions 
through the instrumentality or agency of 
a corporation, while retaining 
over it. The Fundamental Rights would 
then be reduced to little more than an 
idle dream or a promise of unreality, It 
must be remembered that the Funda- 
mental Rights are constitutional guaran- 


tees: given to the people of India and are. 
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not merely paper hopes or fleeting pro- 
mises and so long as they find a place in 
the Constitution, they should not be al- 
lowed to be emasculated in their appli- 
cation by a narrow and .constricted ju- 
dicial interpretation. The courts should 
be anxious to enlarge the scope and 
width of the Fundamental Rights by 
bringing within their sweep every au- 
thority which is an instrumentality or 
agency of the Government or through 
the corporate personality of which the 
Government is acting, so as to subject 
the Government in all its myriad activi- 
ties, whether through natural persons or 
through corporate entities, to the basic 
obligation of the Fundamental Rights. 
The constitutional philosophy of a de- 
mocratie socialist republic requires the 
Government to undertake a multitude of 
socio-economic operations and the Gov- 
ernment, having regard to the practical 
advantages of functioning through the 
legal device of a corporation embarks 
on myriad commercial and economic 
activities by resorting to the instrumen- 
tality or agency of a corporation, but 
this contrivance of carrying on such 
activities through a corporation cannot 
exonerate the Government from implicit 
obedience to the Fundamental Rights. To 
use the corporate methodology is not to 
liberate the Government from its basic 
obligation to respect the Fundamental 
Rights and not to override them. The 
mantle of a corporation may be adopted 
in order to free the Government from 
the inevitable constraints of red-tapism 
and slow motion but by doing so, the 
Government cannot be allowed to play 
truant with the basic human rights. 
Otherwise it would be the easiest thing 
for the government to assign to a plural- 
ity of corporations almost every State 
business such as Post and Telegraph, TV 
and Radio, Rail Road and Telephones — 
in short every economic activity — and 
thereby cheat the people of India out of 
the Fundamental Rights guaranteed to 
them. That would be a mockery of the 
Constitution and nothing short of trea- 
chery and breach of faith with the peo- 
ple of India, because, though apparently 
the corporation will be carrying out 
these functions. it will in truth and real- 
ity be the Government which will be 
controlling the corporation and carrying 
out these functions through the instru- 
mentality or agency of the corporation. 
We cannot by a process of judicial con- 
struction allow the Fundamental Rights 
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to be rendered futile and meaningless 
and thereby wipe out Chapter Il from 
the Constitution. That would be contrary 
to the constitutional faith of the post- 
Menaka Gandhi era, It is the Funda- 
mental Rights: which along with the 
Directive Principles constitute the life 
force of the Constitution and they must 
be quickened into effective action by 
meaningful and purposive interpretation. 
If a corporation is found to be a mere 
agency or surrogate of the Government, 
“in fact owned by the Government, in 
truth controlled by the government and 
in effect an incarnation of the govern- 
ment,” the court must not allow the en- 
forcement of Fundamental Rights to be 
frustrated by taking the view that it is 
not the government and therefore not 
subject to the constitutional limitations, 
We are clearly of the view that where 
a corporation is an instrumentality or 
agency of the government, it must be 
held to be an ‘authority’ within the 
meaning of Article 12 and hence subject 
to the same basic obligation to obey the 
Fundamental Rights as the government. 


8 We may point out that this very 
question as to when a corporation can be 
regarded as an ‘authority’ within the 
meaning of Article 12 arose for consi- 
deration before this Court in R. D. Shetty 
v. The International Airport Authority 
of India (AIR 1979 SC 1628). There, in 
a unanimous judgment of three Judges 
delivered by one of us (Bhagwati, J.) 
this Court pointed out: 


“So far as India is concerned, the 
genesis of the emergence of corporations 
as instrumentalities or agencies. of Gov- 
ernment is to be found in the Govern- 
ment of India Resolution on Industrial 
Policy dated 6th April, 1948 . where it 
was stated inter alia that “management 
of State enterprises will as a rule be 
through the medium of public corpora- 
tion under the statutory control of. the 
Central Government who will assume 
such powers as may be necessary to en- 
sure this.” It was in pursuance of the 
policy envisaged in this and subsequent 
resolutions on Industrial policy that cor- 
porations were created by Government 
for setting up and management of public 
enterprises and carrying out other pub- 
lic functions, Ordinarily these functions 
could have been carried out by Govern- 
ment departmentally through its service 
personnel but the instrumentality or 
agency of the corporation was resorted 
to in these’ cases having regard to the 
nature of the task to be performed.’ The 
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corporations acting as instrumentality or 
agency of Government would obviously 
be subject to the same limitations in the 
field of constitutional and administrative 
law as Government itself, though in the 


-eye of the law, they would be distinct 


and independent legal entities. If Gov- 
ernment acting through its officers is 
subject to certain constitutional and pub- 
lic law limitations, it must follow a for- 
tiori that Government acting through the 
instrumentality or agency of corpora- 
tions should equally be subject to the 
same limitations.” 


The Court then addressed itself to the 
question as to how to determine whe- 
ther a corporation is acting as an instru- 
mentality or agency of the Government 
and dealing with that question, observ- 


> 
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“A corporation may be created in one 
of two ways, It, may be either establish- 
ed by statute or incorporated under a 
law such as the Companies Act 1956 or 
the Societies Registration Act. 1860. 
Where a Corporation is wholly controll- 
ed by Government not only in its policy 
making but also in carrying out the func- 
tions entrusted to it by the law estab- 
lishing it or by the Charter of its incor- 
poration, there can be no doubt that it 
would be an instrumentality or agency 
of Government. But ordinarily where a 
corporation is established by statute, it 
is autonomous in its working, subject 
only to a provision, often times made, 
that it shall be bound by any directions 
that may be issued from time to time by 
Government in respect of policy matters. 
So also a corporation incorporated under 
law is managed by a board of directors 
or committee of management in accord- 
ance with the provisions of the statute 
under which it is incorporated. When 
does such. a corporation become’ an in- 
strumentality or agency of Government? 
Is the holding of the entire share capital 
of the Corporation by Government 
enough or is it necessary that in addi- 
tion there should be a cértain amount of 
direct contro] exercised by Government 
and, if so, what should be the nature of 
such control? Should the functions 
which the corporation is charged to carry 
out: possess any particular characteristic 
or feature, or is ‘the nature of the func- 
tions immaterial? Now, one thing is clear 
that if the entire share capital of the 
corporation is held by Government, it 
would go a long way towards indicating 
that the corporation is an instrumental- 
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ity or agency of Government. But, as-is 


quite often the case, a corporation _estab-: 
lished by statute may have no shares or. 


shareholders, in which case it would be 
a relevant factor to consider whether the 
administration is in the hands of a board 
of directors appointed by Government. 


though this consideration .also may . not. 
because even where. 


be determinative, 
the directors are appointed by Govern- 


ment, they may be completely free from. 


governmental control in the discharge of 
their functions. What then are the tests 
to determine whether a corporation 
established by statute or incorporated 
under law is an instrumentality or 
agency of Government. It is not possi- 
ble to formulate an inclusive or exhaus- 
tive test which would adequately answer 
this question. There is no cut and dried 
formula, which would provide the cor- 
rect division of corporations into those 
which are instrumentalities or agencies 
of Government and those which are not.” 
The Court then proceeded to indicate the 
different tests, apart from ownership of 
the entire share Capital : 


Moka dha oeaicae atlas if extensive and Duni 
financial assistance is given and the pur- 
pose of the Government in giving such 
assistance coincides with the purpose for 


.which the corporation is expected to use 
such purpose is of 


the assistance and 
public character, it may be a relevant 
circumstance supporting an inference 
that the corporation is an instrumental- 
ity or agency of Government....... diivaiseee 
PA It may therefore be possible 
to say that where the financial assistance 
of the State is so much as to meet al~ 
most entire expenditure of the corpora- 
tion, it would afford some indication of 
the corporation being impregnated with 
governmental character......... But a find- 
ing of State financial support plus an 
unusual degree of control over the man- 
agement and policies might lead one to 
characterise an operation as State action 
— Vide Sukhdev v. Bhagatram (1975) 3 
SCR 619 at 658 : (ATR 1975 SC 1331). So 
also the existence of deep and pervasive 
State control may afford an indication 
that the Corporation is a State agency 
or instrumentality, It may also’ be a 
relevant factor to consider whether the 
corporation enjoys monopoly status 
which is State conferred or State pro- 
tected, There can be little doubt that 
State conferred or State protected: mono- 
poly status would be highly relevant in 
assessing the aggregaté weight of the cor- 
poration’s ties to the State.” 
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“There is also another factor which 
may be regarded as having a bearing on 
this issue and it is whether the opera- 
tion of the.. corporation is an important 
public function. It has been held in the 
United States in a number of cases that 
the concept of private action must yield 
to & conception of State action where 
public functions are being performed — 
Vide Arthur S. Miller: “The Constitu 
tional Law of:the Security State” (10 
Stanford Law Review 620 at 664)’ 


“It may be noted that besides the so- 
called traditional functions, the modern 
State operates a multitude of public en- 
terprises and discharges a host of other 
publie functions. If the functions of the 
corporation are of public importance and 
closely related to governmental func- 
tions, it would be a relevant factor in 
elassifying the corporation as an instru- 
mentality or agency of Government, This 
is precisely what was pointed out by 
Mathew, J., in Sukhdev v. Bhagatram 
(supra) where the learned Judge said 
that “institutions engaged in matters of 
high public interest of performing pub 
lic functions are by virtue of the nature 
of the functions performed government 
agencies, Activities which are too funda- 
mental to the society are by definition 
too important not to be considered gov- 
ernment functions.” 


The court however -proceeded to point out 
with reference to the last functional test: 

REPE the decisions show that even 
this test- of public or governmental char- 
acter of the function is not easy of ap- 
plication and does not invariably lead to 
the correct inference because the range 
of governmental activity is broad and 
varied and merely because an activity 
may be such as may legitimately be car- 
ried on by Government, it does not mean 
that a corporation, which is otherwise a 
private entity, would be an instrumental- 
ity or agency of Government by reason 
of carrying on such activity. In fact, it is 
difficult to distinguish between govern- 
mental functions and non-governmental 
functions. Perhaps the distinction be- 
tween governmental and non-govern- 
mental functions is not valid any more 
in a social welfare State where the lais- 
sez faire is an outmoded concept and 
Herbert Spencer’s social statics has no 
place. The contrast is rather between 
governmental activities which are private 
and private activities which are govern- 
mental. (Mathew, J. in Sukhdev v. 
Bhagatram (supra) at p. 652). But the 
public nature of the function, if impreg- 
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or “tied or 
ernment” or 


governmental character 
entwined with’ Gov- 
fortified by some 
other additional factor, may render 
the corporation an instrumentality or 
agency of Government, Specifically, if a 
departrment of Government is transfer- 
red to a corporation, it would be a strong 
factor supportive of the inference.” 
These observations of the court in the 
International Airport Authority’s case 
(supra) have our full approval. 


9. The tests for determining as to 
when a corporation can be said to be an 
instrumentality or agency of Government 
may now be culled out from the judg- 
ment in the International Airport Auth- 
ority’s case (AIR 1979 SC 1628). These 
tests are not conclusive or clinching, but 
they are merely indicative indicia which 
have to be used with care and caution, 
because while stressing the necessity of a 
wide meaning to be placed on the ex- 
pression “other authorities”, it must be 
realised that it should not be stretched 
so far as to bring in every autonomous 
body which has some nexus with the 
Government with the sweep of the ex- 
pression. A wide enlargement of the 
meaning must be tempered by a’ wise 
limitation. We may summarise the rel- 
evant tests gathered from the decision 
in the International Airport Authority's 
case as follows: 


(1) “One thing is clear that if the en- 
tire share capital of the corporation is 
held by Government it would go a long 
way towards indicating that the corpora- 
tion is an instrumentality or agency of 
Government.” 


(2) “Where the financial assistance of 
the State is so much as to meet almost 
entire expenditure of the corporation, it 
would afford some indication of the cor- 
poration being impregnated with gov- 
ernmental character.” 


(3) “It may also be a relevant factor... 
ee whether the corporation enjoys mo- 
nopoly status which is the State con- 
ferred or State protected.” ‘ 


(4) “Existence of “deep and pervasive 
State control may afford an indication 
that the Corporation is a State agency or 
instrumentality.” 


(5) “If the functions of the corpora- 
tion of public importance and closely 
related to governmental functions, it 
would be a relevant factor in classifying 
the corporation as an instrumentality or 
agency of Government.” 
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: (6) “Specifically, if a department of 
Govt. is transferred to a corporation, 


it would be a strong factor supportive of 
this inference” of the corporation being 
an instrumentality or agency of Govern- 
ment”, a 

If on a consideration of these relevant 
factors it is found that the corporation is 
an instrumentality or agency of govern- 
ment, it would, as pointed out in the 
International Airport Authority’s case, 
be an ‘authority’ and, therefore, ‘State’. 
within the meaning of the expression in 
Article 12. 

10. We find that the same view has 
been taken by Chinnappa Reddy, J. in 
a subsequent decision of this court in 
the U. P. Warehousing Corporation v. 
Vijay Narain, (1980) 3 SCC 459: (AIR 1980 
SC 840) and the observations made by 
the learned Judge in that case strongly 
reinforced the view we are taking par- 
ticularly in the matrix of our constitu- 
tional system, 


11. We may point out that it is im- 
material for this purpose whether the 
corporation is created by a statute of 
under a statute. The test is whether it 
is an instrumentality or agency of the 
Government and not as to how it: is 
created, The inquiry has to be not as 
to how the juristic person is born but 
«why it has been brought into existence. 
The corporation may be a statutory cor- 
poration created by a statute or it may 
be a Government company or a company 
formed under the Companies Act, 
1956 or it may be a society register- 
ed under the Societies Registration Act, 
1860 or any other similar statute, What- 
ever be its genetical origin, it would be 
an “authority” within the meaning of 
Article 12 if it is an instrumentality or 
agency of the Government and that 
would have to be decided on a proper 
assessment of the facts in the light of 
the relevant factors. The concept of in- 
strumentality or agency of the Govern- 
ment is not limited to a corporation crea- 
ted bya statute but is equally applica- 
ble to a company or society and in 
a given case it would have to be decid- 
ed, on a consideration of the relevant 
factors, whether the company or society 
is an instrumentality or agency of the 
Government so as to come within the 
meaning of the expression “authority” in 
Article 12. 

12. It is also necessary to add that 
merely because a juristic entity may be 
an “authority” and therefore “State’.. 
within the meaning-of Article 12, it may 
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not be elevated to the position of “State” 
for the purpose of Arts. 209, 319 and 311 
which find a place in Part XIV. The de- 
finition of “State” in Article 12 which 
includes an “authority” within the ter- 
titory of India or under the control of 
the Government of India is not limited 
in its application only. to Part III and by 
virtue of Article 36, to Part IV, it does 
not extend to the other provisions of the 
Constitution and hence a juristic entity 
which may be “State” for the purpose of 
Parts III and IV would not be so for the 
purpose of Part XIV or any other pro- 
vision- of the Constitution. That is why 
the decisions of this Court in S. L. Ag- 
garwal v. Hindustan Steel Ltd., (1970) 3 
SCR 363: (AIR 1970 SC 1150), and other 
cases involving the applicability of Arti- 
cle 311 have no relevance to the issue 
before us. 


13. The learned counsel appearing on 
behalf of the respondents Nos. 6 to 8, 
however, relied strongly on the decision 
in Sabhajit Tewary v. Union of India, 
(1975) 3 SCR 616: (AIR 1975 SC 1329) and 
contended that this decision laid down in 
no uncertain terms that a society re- 
gistered under the Societies Registration 
Act, 1860 can never be regarded as an 
“authority” within the meaning of Arti- 
cle 12. This being a decision given by 
a Bench of five Judges of this Court is 
undoubtedly binding upon us but we 
do not think it lays down any such pro- 
position as is contended on behalf of 
the respondents. The question which 
arose in this case was as to whether the 
Council of Scientific and Industrial Re- 
search which was juridically a society 
registered under the Societies Registra- 
tion Act, 1860 was an “authority” with- 
in the meaning of Article 12. The test 
which the Court applied for determin- 
ing this question was the same as the 
one laid down in the International Air- 
port Authority’s case and approved by 
us, namely, whether the Council was an 
instrumentality or agency of the Gov- 
ernment. The Court implicitly assented 
to the proposition that if the Council 
were an agency of the Government, it 
would undoubtedly be an “authority”. 
But, having regard to the various fea- 
tures enumerated in the judgment, the 
Court held that the Council was, not an 
agency of the Government and hence 
could not be regarded as an “authority”. 
The Court did net rest its conclusion on 
the ground that the Council was a soci- 
ety registered under the Societies Re- 
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gistration Act, 1860, but proceeded to 
consider various other features of the 
Council for arriving at the conclusion 
that it was not an agency of the Govern- 
ment and therefore not an “authority”. 
This would have been totally . unneces- 
sary if the view of the Court were that 
a society registered under the Societies 
Registration Act can never be an “au- 
thority” within the meaning of Art. 12. 


14. The decision in Sukhdev Singh v. 
Bhagat Ram (1975) 3 SCR 619: (AIR 1975 
SC 1331), was also strongly relied upon 
by the learned counsel for respondents 
Nos. 6 to 8 but we fail to see how this 
decision can assist the respondents in 
repelling the reasoning in the Interna- 
tional Airport Authority’s case or con- 
tending that a company or society form- 
ed under a statute can never come with- 
in the meaning of the expression "au- 
thority” in Article 12. That was a case 
relating to three juristic bodies, namely, 
the Oil and Natural Gas Commission, 
the Industrial Finance Corporation and 
the Life Insurance Corporation and the 
question was whether they were “State” 
under Article 12. Each of these three 
juristic bodies was a corporation created 
by a statute and the Court by majority 
held that they were “authorities” and 
therefore “State” within the meaning of 
Article 12. The Court in this case was 
not concerned with the question whether 
a company or society formed under a 
statute can be an “authority” or not and 
this decision does not therefore contain 
anything which might even remote- 
ly suggest that such a company or society 
ean never be an “authority”. On the 
contrary, the thrust of the logic in the 
decision, far from being restrictive,’ ap- 
plies to all juristic persons alike, irres- 
pective whether they are created by a 
statute or formed under a statute. 


15. It is in the light of this discussion 
that we must now proceed to examine 
whether the Society in the present case 
is an “authority” falling within the de- 
finition of “State” in Article 12. Is it 
an instrumentality or agency of the Gov- 
ernment? The answer must obviously be 
in the affirmative if we have regard to 
-the Memorandum of Association and the 
Rules of the Society. The composition 
of the Society is dominated by the re- 
presentatives appointed by the Central 
Government and the Governments of 
Jammu & Kashmir, Punjab, Rajasthan 
and Uttar Pradesh with the approval of 
the Central Government. The monies 
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required for running the college are pro- 
vided entirely by the Central Govern- 
ment and the Government of Jammu & 
Kashmir and even if any other monies 
are to be received by the Society, it can 
be done only with the approval of the 
State and the Central Governments. The 
Rules to be made by the Society are also 
required to have the prior approval of 
the State and the Central Governments 
and the accounts of the Society have 
also to be submitted to both the Govern- 
ments for their scrutiny and satisfaction. 
The Society is also to comply with all 
such directions as may be issued by the 
State Government with the approval of 
the Central Government in respect of 
any matters dealt with in the report of 
the Reviewing Committee. The control 
of the State and the Central Governments 
is indeed so deep and pervasive that no 
immovable property of the Society can 
be disposed of in any manner without 
the approval of both the Governments. 
The State and the Central Governments 
have even the power to appoint any other 
person or persons to be members of the 
Society and any member of the Society 
other than a member representing the 
State or Central Govt. can be removed 
from the membership of the Society by 
the State Government with the approval 
of the Central Government. The Board 
of Governors, which is in-charge of 
general superintendence, direction and 
control of the affairs of Society and of its 
income and property is also largely ‘con- 
trolled by nominees of the State and the 
the Central Governments. It will thus 
be seen that the State Government and 
by reason of the provision for approval, 
the Central Government also, have full 
control of the working of the Society and 
it would not.be incorrect to say that the 
Society is merely a projection of the 
State and the Central Governments and 
to use the words of Ray, C. J. in Sukhdev 
Singh’s case (AIR 1975 SC 1331) (supra) 
the voice is that of the State and the 
Central Governments and the hands are 
also of the State and the Central Govern- 
ments, We must, therefore, hold that 
the Society is an instrumentality or the 
agency of the State and the Central 
Governments and it is an ‘authority’ 
within the meaning of Article 12. 


' 16. If the Society is an “authority” 
and therefore “State” within the mean- 
ing of Article 12, it must follow that it 
is subject to the constitutional obliga- 
tion under Article 14. The true scope 
and ambit of Article 14 has been. the 
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subject matter of numerous decisions 
and it is not necessary to make any de- 
tailed reference to them. It is sufficient 
to state that the content and reach of 
Article 14 must not be confused with the 
doctrine of classification, Unfortunately, 
in the early stages of the evolution of 
our constitutional law, Article 14 came 
to be identified with the doctrine of clas- 


sification because the view taken was 
that that Article forbids discrimination 
and there would be no discrimination 


where the classification making the dif- 
ferentia fulfils two conditions, namely, 
(i) that the classification is founded on _ 
an intelligible differentia which distin- 
guishes persons or things that are groupéd 
together from others .left out of the 
group; and (ii) that that differentia has 
a rational relation to the object sought 
to be achieved by the impugned legisla- 
tive or executive action. It was for tha 
first time in E. P. Royappa v. State ‘of 
Tamil Nadu, (1974) 2 SCR. 348: (AIR 
1974 SC 555), that this Court laid bare 
a new dimension of Article 14 and point- 
ed out that that Article has highly ac- 
tivist magnitude and it embodies a gua- 
rantee against arbitrariness. This Court 
speaking through one of us (Bhagwati, J.) 
said: 


“The basic principle which therefore 
informs both Articles 14 and 16 is equa- 
lity and inhibition against discrimination. 
Now what is the content and reach of this 
great equalising principle? It is a found- 
ing faith, to use the words of Bose, J., ‘a ~ 
way of life’, and it must not be sub- 
jected to a narrow pedantic or lexicog- 
raphic approach. We cannot countenance 
any attempt to truncate its all-embrac- 
ing scope and meaning, for to do se 
would be to violate its activist magnitude. 
Eguality is a dynamic concept with 
many aspects and dimensions and it 
cannot be “cribbed, cabined and con- 
fined” within traditional and doctrinaire 
limits, From a positivistic point of view, 
equality is antithetic to arbitrariness, In 
fact, equality and arbitrariness are sworn 
enemies; one belongs to the rule of law 
in a republic while the other, to the 
whim and caprice of an absolute monarch. 


~ Where an act is arbitrary it is implicit in 


it that it is unequal both according to 
political logic and constitutional law and 
is therefore violative of Article 14, and 
if it affects any matter relating to pub- 
lic employment, it is also violative of. 
Article 16. Articles 14 and 16 strike at 
arbitrariness in State action and ensure 
fairness and ‘equality of. treatment”, 
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This vital and dynamice aspect which was 
till then lying latent ‘and submerged in 
the few simple but pregnant words of 
Article 14 was explored and’ brought to 
light in Royappa’s case and it was reaf- 
firmed and elaborated by this Court in 
Maneka Gandhi v. Union of India, (1978) 
2 SCR 621: (AIR 1978 SC 597}. where 
this Court again speaking through one 
ef us (Bhagwati, J.) observed :— 


“Now the question immediately arises 
as to what is the requirement of Art, 14: 
what is the content and reach of the 
great equalising principle enunciated in 
this article, There can be no doubt that 
it is a founding faith of the Constitution. 
Tt is indeed the pillar on which rests 
securely the foundation of our democra- 
tic republic, And, therefore, it must not 
be subjected to a narrow, pedantic or 
lexicographic approach. No attempt 
should be made to -truncate its all-em- 
bracing scope and meaning for, to do so 
would be to violate its activist magnitude. 
Equality is a dynamic concept with 
many aspects and dimensions and it 
cannot be imprisoned within traditional 
and doctrinaire limitS.................. Arti- 
ele 14 strikes at arbitrariness in State 
action and ensures -fairness and equality 
of treatment. The principle of reasona- 
bleness, which legally as well as philo- 
sophically, is an essential element of 
equality or non-arbitrariness pervades 
Article 14 like a brooding omnipresence”. 
This was again reiterated by this Court 


‘in International Airport Authority’s case 


( (1979) 3 SCR 1014) at p 1042: (AIR 
1979 SC 1628) (supra) of the Report, It 
must therefore now be taken to be well 
settled that what Article 14 strikes at 
is arbitrariness because an action that is 
arbitrary, must necessarily involve ne- 
gation of equality. The doctrine of clas- 
sification which is evolved by the Courts 
is not paraphrase of Article 14 nor is 
it the objective and end of that Article. 
{t is merely a judicial formula for de- 
termining whether the legislative or eg- 
ecutive action in question is arbitrary 
and therefore constituting denial of 
equality. If the classification is not re- 
asonable and does not satisfy the two 
conditions referred to above, the impugn- 
ed legislative or executive action would 
plainly be arbitrary and the guarantee 
of equality under Article 14 would be 
preached. Wherever therefore there is 
arbitrariness in State action whether it be 
of the legislature or of the executive or 
ef an “authority” under Article 12, 


Art. 14 immediately springs into action 
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and. strikes down such State action. In 
fact, the concept of reasonableness and 
non-arbitrariness pervades the entire 
constitutional scheme and is a golden 
thread which runs through the whole of 
the fabric of the Constitution, 


17. We may now turn to the merits of 
the controversy between the parties. 
Though several contentions were urged 
in the writ petitions, challenging the. 
validity of the admissions made to 
the college, they were not all pressed 
before us and the principal contention 
that was advanced was that the society 
acted arbitrarily in the matter of grant- 
ing of admissions, first by ignoring the 
marks obtained by the candidates at the 
qualifying examination; secondly by re- 
lying on viva voce examination as a test 
for determining comparative merit of the 
candidates; thirdly by allocating as many 
as 50 marks for the viva voce examination 
as against 100 marks allocated for the writ- 
ten test and lastly, by holding superficial 
interviews lasting only 2 or 3 minutes on 
an average and asking questions which 
had no relevance to assessment of the 
suitability of the candidates with refe- 
rence to the four factors required to be 
considered at the viva voce examination. 
Now so far as the challenge on the first 
count is concerned, we do not think it 
is at all well-founded. It is difficult to 
appreciate how a procedure for admis- 
sion which does not take into account 
the marks obtained at the qualifying ex- 
amination, but prefers to test the com- 
parative merit of the candidates by in- 
sisting on an entrance examination can 
ever be said to be arbitrary. It has been 
pointed out in the counter-affidavit filed 
by H. L. Chowdhury on behalf of the 
college that there are two universities 
on two different dates and the examina- 
tion by the Board of Secondary Educa- 
tion for Jammu is also held on a different 
date than the examination by the Board 
of Secondary Education for Kashmir and 
the results of these examinations are 
not always declared before the admissions 
to the college can be decided, The Col- 
lege being the only institution for educa- 
tion in engineering courses in the State 
of Jammu & Kashmir has to cater to the 
needs of both the regions and it has, 
therefore, found it necessary and ex- 
pedient to regulate admissions by hold- 
ing an entrance test, so that the admis- 
sion process may not be held-up on ac- 
count of late declaration of results of 


the qualifying examination in either of 
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the two regions. The entrance test also 
facilitates the assessment of the compara- 
tive talent of the candidates by applica- 
tion of a uniform standard and is always 
preferable to evaluation of comparative 


- merit on the basis of marks obtained at 


the qualifying examination, when the 
qualifying examination is held by two 
or more different authorities because 
lack of uniformity is bound to creep into 
the assessment of candidates by different 
authorities with different modes of ex- 
amination. We would not, therefore, 
regard the procedure adopted by the 
society as arbitrary merely because it 
refused to take into account the marks 
obtained by the candidates at the quali- 
fying examination, but chose to regulate 
the admissions by relying on the entran- 
ce test. 


18. The second ground of challenge ques- 
tioned the validity of viva voce examina- 
tion as a permissible test for selection 
of candidates for admissions to a col- 
lege. The contention of the petitioners 
under this ground of challenge was that 
viva voce examination does not afford a 
proper criterion for assessment of the sui- 
tability of the candidates for admission and 
it isa highly subjective and impressionistic 
test where the result is likely to be in- 
fluenced by many uncertain and impon- 
derable factors such as predelictions 
and prejudices of the interviewer, his 
attitudes and approaches, his pre-conceiv- 
ed notions and idiosyncrasies and it is 
also capable of abuse because it leaves 
scope for discrimination, manipulation 
and nepotism which can remain unde- 
tected under the cover of an interview 
and moreover it is not possible to assess 
the capacity and calibre of a candidate 
in the course of an interview lasting 
only for a few minutes and, therefore, 
selections made on the basis of oral in- 
terview must be regarded as arbitrary 
and hence violative of Article 14. Now 
this criticism cannot be said to be wholly 
unfounded and it reflects a point of view 
which has certainly some validity. We 
may quote the following passage from 
the book on “Public Administration in 
Theory and Practice” by M. P. Sharma 
which voices a fair and balanced criti- 
cism of the oral interview method. 


“The oral test of the interview has 
been much criticised on the ground of 
its subjectivity and uncertainty. Different 
interviewers’ have their own notions of 
good personality. Fer some, it consists 
more in: attractive physical appearance 
and dress rather than anything else, and 
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with them the breezy and shiny type of 
candidate scores highly while the rough 
uncut diamonds may-go unappreciated, 
The atmosphere of the interview is arti- 
ficial and prevents some candidates from 
appearing at their best. Its duration is _ 
short, the few questions of the hit or miss 
type, which are put, may fall to reveal 
the real worth of the candidate. It has 
been said that God takes a whole life 
time to Judge a man’s worth while in- 
terviewers have to do it in a quarter of 
an hour. Even at it’s best, the common 
sort of interview reveals but the super- 
ficial aspects of the candidate’s persona- 
lity like appearance, speaking power, 
and general address. Deeper traits of 
leadership, tact, forcefulness, etc., go 
largely undetected, The interview is 
often in the nature of desultory conversa- 
tion, Marking differs greatly from ex- 
aminer to examiner. An analysis of the 
interview results show that the marks 
awarded to candidates who competed 
more than once for the same service vary 
surprisingly. All this shows that there 
is a great element of chance in the in- 
terview test. This becomes a serious 
matter when the marks assigned to oral 
test constitute a high proportion of the 
total marks in the competition.” 


Ol Glenn Stahl points out in his book 
on “Public Personne) Administration” 
that there are three disadvantages from 
which the oral test method suffers. name- 
ly, (1) the difficulty of developing valid 
and reliable oral tests (2) the difficulty 
record on an 
ora] test and (3) public suspicion of the 
oral test as a channel for the exertion 
of political influence” and we may 
add, other corrupt, nepotistic or extra- 
neous considerations. The learned au- 
thor then proceeds to add in a highly 
perceptive and critical passage: 


“The oral examination has failed in 
the past in direct proportion to the ex- 
tent of its misuse, It is a delicate in- 
strument and in inexpert hands, a dan- 
gerous one. The first condition of jts 
successful use is the full recognition of 
its limitations. One of the most prolific 
sources of error in the oral test has been 
the failure on the part of examiners to 
understand the nature of evidence and 
to discriminate between that which was 
relevant, material and reliable and that 
which was not. It also must be remem- 
bered that the best oral interview pro- 
vides opportunity for analysis of only a 
very small part of a person’s total be- 
haviour. Generalizations from a single 
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interview regarding an individual’s total 
personality pattern have been proved 
repeatedly to be wrong. i 


But, despite all this criticism, the oral 
interview method continues to be very 
much in vogue as a supplementary test 
for assessing the suitability of candidates 
wherever test of personal traits is con- 
sidered essential. Its relevance as a 
test for determining suitability based on 
personal characteristics has been recog- 
nised in a number of decisions of this 
Court which are binding upon us. In the 
first case on the point which came before 
this Court, namely, R. Chitra Lekha v. 
State of Mysore, (1964) 6 SCR 368: (AIR 
1964 SC 1823), this Court pointed out. 

“In the field of education there are 
divergent views as regards the mode of 
testing the capacity and calibre of stu- 
dents in the matter of admissions to col- 
leges. Orthodox educationists stand by 
the marks obtained by a student in the 
annual examination. The modern trend 
of opinion insists upon other additional 
tests, such as interview,, perfor- 
mance in extra-curricular’ activities 
personality test, Phychiatric tests 
etc. Obviously we are not in a posi- 
tion to judge which method is preferable 
or which test is the correct one. ............ 
ae The scheme of selection, however, 
perfect it may be on paper, may be 
abused in practice. That it is capable of 
abuse is not a ground for quashing it. 
So long as the order lays down relevant 
objective criteria and entrusts the busi- 
ness of selection to qualified persons, 
this Court cannot obviously have any 
say in the matter.” 
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and on this view refused to hold the oral 
interview test as irrelevant er arbitrary. 
It was also pointed out by this Court in 
A. Peeriakaruppan v. State of Tamil 
Nadu, (1971) 2 SCR 430: (AIR 1971 SC 
2303): 


“In most cases, the first impression 
need not necessarily be the best impres- 
sion, but under the existing conditions, 
we are unable to accede to the con- 
tentions of the petitioners that the sys- 
tem of interview as in vogue in this 
country is so defective as to make jit 
useless,” 


JIt is therefore not possible to accept the 
contentions of the petitioners that the 
oral interview test is so defective that 
selecting candidates for admission on the 
basis of oral interview in addition to 
written test must be regarded as arbi- 
trary. The oral. interview test is un- 


Khalid Mujib S.C. 501 


doubtedly not a very satisfactory test 
for assessing and evaluating the capacity 
and calibre of candidates, but in the ab- 
sence of any better tést for measuring 
personal characteristics and traits, the 
oral interview test must, at the present 
stage, be regarded as not irrational or 
irrelevant though it is subjective and 
based on first impression, its result is in- 
fluenced by many uncertain factors and 
it is capable of abuse. We would, how- 
ever, like to point out that in the matter 
of admission of colleges or even in the 
matter of public employment, the oral 
interview test as presently held should 
not be relied upon as an exclusive test, 
but it may be resorted to only as an ad- 
ditional or supplementary test and, 
moreover, great care must be taken to 
see that persons who are appointed to 
conduct the oral interview test are men 
of high integrity, calibre and. qualifica- 
tion. 


19. So far as the third ground of chal- 
lenge is concerned, we do not think it 
can be dismissed as unsubstantial, The 
argument of the petitioners under this 
head of challenge was that even if oral 
interview may be regarded in principle 
as a valid test for selection of candidates 
for admission to a college, it was in the 
present case arbitrary and unreasonable 
since the marks allocated for the ora} 
interview were very much on the higher 
side as compared with the marks allo- 
cated for the written test. The marks 
allocated for the oral interview were 50 
as against 100 allocated for the written 
test, so that the marks allocated for the 
oral interview came to 33 1/3% of the 
total number of marks taken into account 
for the purpose of making the selection. 
This, contended the petitioners, was he- 
yond al] reasonable proportion and ren- 
dered the selection of the candidates ar- 
bitrary and violative of the equality 
clause of the Constitution. Now there 
can be no doubt that, having regard te 
the drawbacks and deficiencies in the 
oral interview test and the conditions 
prevailing in the country, particularily 
when there is deterioration in moral 
values and corruption and nepotism are 
very much on the increase, allocation of 
a high percentage of marks for the oral 
interview as compared to the marks al- 
located for the written test, cannot be 
accepted by the Court as free from the 
vice of arbitrariness. It may be pointed 
out that even in Peeriakaruppan’s case 
(AIR 1971 SC 2303) (supra), where 75 
marks out. of a total of 275 marks were 
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allocated for the oral interview, this 
Court observed that the marks allocated 
for interview were on the high side. This 
Court also observed in Miss Nishi 
Meghu’s case (AIR 1980 SC 1975) (supra): 
“Reserving 50 marks for interview out of 
a total of 150......... does seem excessive, 
especially when the time. spent was not 
more than 4 minutes on each candidate”, 
There can be no doubt that: allocating 
33 1/3 of the total marks for oral inter- 
view is plainly arbitrary and. unreason- 
able, It is significant to note that even 
for selection of candidates for the Indian 
Administrative Service, the Indian 
Foreign Service and the Indian Police 
Service, where the personality of the 
candidate and his personal character- 
istics and traits are extremely relevant 
for the purpose of selection, the marks 
allocated for oral interview are 250 as 
against 1800 marks for the written ex- 
amination, constituting only 12.2% of the 
total marks taken into consideration for 
the purpose of making the selection. We 
must, therefore, regard the allocation of 
as high a percentage as 33 1/3 of the 
total marks for the oral interview as 
infecting the admission procedure with 
the vice of arbitrariness and selection of 
candidates made on the basis of such 
admission procedure cannot be sustained. 
But we do not think we would be justi- 
fied in the exercise of our discretion in 
setting aside the selections made for the 
academic year 1979-80 after the lapse of 
a period of about 18 months, since to do 
so would be to cause immense hardship 
to those students in whose case the vali- 
\dity of the selection cannot otherwise be 
questioned and who have nearly com- 
pleted three semesters and, moreover, 
even if the petitioners are ultimately 
found to be deserving of selection on the 
application of the proper test, it would 
not be possible to restore them te the 
position as if they were admitted for tha 
academic year 1979-80, which has run 
‘out long since. It is true there is an alle- 
gation of mala fides against the Commit- 
tee which interviewed the candidates and 
we may concede that if this allegation 
were established. we might have been 
inclined to interfere with the selections 
even after the lapse of a period of 18 
months, because the writ petitions were 
filed as early as October-November, 1979 
and merely because the Court could ‘not 


take-up the hearing of the writ petitions 
for such a long time should be no ground 
for denying relief to the petitioners, if 
®hey are otherwise so entitled. But ‘wa 





Ajay. Hasia v. Khalid Mujib 


ALR, 


do not think that on the material placed 
before us we can sustain the allegation 
of mala fides against the Committee, It 
is true, and this is a rather disturbing 
feature -of the present cases, that a large 
number of successful candidates suc- 
ceeded in obtaining admission to the col- 
lege by virtue of very high marks ob- 
tained by them at the viva voce exami- 
nation tilted the balance in their favour, 
though the marks secured by them at 
the qualifying examination -were much 
iess than those obtained by the peti- 
tioners and even in the written test, they 
had fared much worse than the peti- 
tioners. It is clear from the chart sub- 
mitted to us on behalf of the petitioners 
that the marks awarded at the interview 
are by and large in inverse proportion 
to the marks obtained by the candidates 
at the qualifying examination and are 
also, in a large number of cases, not 
commensurate with the marks obtained 
in the written test: The chart does create 
a strong suspicion in our mind that the 
marks awarded at the viva voce exam- 
ination might have been manipulated 
with a view to favouring the candidates 
who ultimately came to be selected, but 
suspicion cannot take the place of proof 
and we cannot hold the plea of mala 
fides to be established. We need much 
more cogent material before we can hold 
that the Committee deliberately manipu- 
lated the marks..at the viva voce exam- 
ination with a view to favouring certain 
candidates as against the petitioners. We 
cannot, however, fail to mention that 
this is a matter which required to be 
looked into very carefully and not only 
the State Government. but also the 
Central Government which is equally 
responsible for the proper running of the 
college, must take care to see that pro- 
per persons are appointed on the inter- 
viewing committee and there is no exe- 
cutive interference with their decision- 
making process. We may also caution the 
authorities that though, in the ‘present 
case, for- reasons which we have already 
given, we are not interfering with the 
selection for the academic year 1979-80, 
the selections made for the subsequent 
academic years would run the risk of in- 
validation if such a high percentage of 
marks is allocated for the oral inter- 
view. We are of the view that, under 
the existing circumstances, allocation of. 
more than 15% of the total marks for} 
the oral interview would be arbitrary: 
and unreasonable and would be liable to 


hy 
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be struck down as constitutionally in- 
valid, 2 


20, The petitioners, arguing under the 
last ground of challenge, urged that the 
oral interview as conducted in the pre- 
sent case was a mere pretence or farce, 
as it did not last for more than 2 or 3 
minutes per candidate on ‘an 
and the questions which were asked were 
formal questions relating to parentage 
and residence of the candidate and hard- 
ly any question was asked which had 
relevance to assessment of the suitability 
of the candidate with reference to any of 
the four factors required to be considered 
by the Committee. When the time spent 
on each candidate was not more than. 
2 or 3 minutes on an average, contended 
the petitioners, how could the suitability. 
of the candidate be assessed on a consi- 
deration of the relevant factors by hold- 
ing such an interview and how could the 
Committee possibly judge the merit of 
the candidate with reference to these 
factors when no questions bearing on 
these factors were asked to the candi- 
date, Now there can be no doubt that 
if the interview did not take more than 
2 or 3 minutes on an average and the 
questions asked had no bearing on the 
factors required to be taken into ac- 
count. the oral interview test would be 
vitiated, because it would be impossible 
in such an interview to assess the merit 
of a candidate with reference to these 
factors. This allegation of the petitioners 
has been denied in the affidavit in reply 
filed by H. L. Chowdhury on behalf of 
the college and it has been stated that 
each candidate was interviewed for 6 to 
8 minutes and “only the relevant ques- 
tions on the aforesaid subjects were ask- 
ed”, If this statement of H. L. Chow- 
dhury is correct, we cannot find much 
fault with the oral interview test held 
by the Committee. But we do not think 
we can act on this statement made by 
H. L. Chowdhury, because there is 
nothing to show that he was present at 
the interviews and none of the three 
Committee members has come forward 
to make an affidavit denying the alle- 
gation of the petitioners and stating that 
each candidate was interviewed for 6 to 
8 minutes and only the relevant ques- 
tions were asked. We must therefore, pro- 
ceed on the basis that the interview of 
each candidate did not last for more than 
2 or 3 minutes on an average and hardly 
any questions were asked having bear- 
ing on the relevant factors. If that be 
so, the oral interview test must be held 
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to be vitiated and the selection made on 
the basis of such test must be held to 
be arbitrary. We are, however, not in- 
clined for reasons already given, to set 
aside the selection made for the acade- 
mie year 1979-80, though we may cau- 
tion the State Government and the 
Society that for the future academic 
years, selections may be made on the 
basis of observations made by usin this 
judgment lest they might run the risk 
of being struck down. We may point out 
that, in our opinion, if the marks allo- 
cated for the oral interview do not ex- 
ceed 15% of the total marks and the 
candidates are properly interviewed and 
relevant questions are asked with a view 
to assessing their suitability with refer- 
ence to the factors required to be taken 
into consideration, ‘the oral interview 
test would satisfy the criterion of reason- 
ableness- and non-arbitrariness, We think 
that it would also be desirable if the 
interview of the candidates is tape- 
recorded, for in that event there will be 
contemporaneous evidence to show what 
were the questions asked to the candi- 
dates by the interviewing committee and 
what were the answers given and that 
will eliminate a lot of unnecessary con- 
troversy besides acting as a check on the 
possible arbitrariness of the interviewing 
committee, 


21. We may point out that the State 
Government, the Society and the College 
have agreed before us that the best fifty 
students, out of those who applied for 
admission for the academic year 1979-80 
and who have failed to secure admission 
so far, will be granted admission for the 
academie year 1981-82 and the seats al- 
located to them will be in addition to 
the normal intake of students in the 
College. We order accordingly. 


22, Subject to the above direction, the 
writ petitions are dismissed, but having 
regard to the facts and circumstances of 
the present cases, we think that a fair 
order of costs would be that each party 
should bear and pay its own costs of the 
writ petitions, 

Petitions dismissed. 


a 
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V, R. KRISHNA IYER, R, S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 


Writ Petns, Nos. 711, 138, 1152 and 
1546 of 1979, D/- 24-9-1980. 


Srinivasa Enterprises and others, Peti- 
tioners v. Union of India and etc., Re- 
spondents. 


(A) Prize Chits and Money Circulating 
Schemes (Banning) Act (43 of 1978), Pre. 
— Act is not ultra vires Article 19 (1) 
() and (g) and Article 14 of the Consti- 
tution, (Constitution of India, Arts. 14, 
19 (1) (f) and (g). 

“The State is not wrong in its assertion, 
based upon expert opinions that a com- 
plete ban of prize chits is an over-kill 
or excessive blow. Therefore, Act could 
not be struck down on the score of Arti- 
cle 19 (1) (£) and (g) of the Constitution. 

(Para 12) 


When a general evil is sought to be 
suppressed some martyrs may have ta 
suffer for the legislature cannot easily 
make meticulous exceptions and has to 


proceed on broad ceategorisations, not 
singular individualisations, (Para 13) 
It cannot be said that conventional 


chits and prize chits are substantially 
similar and, therefore, permission to con- 
tinue ‘conventional chits’ and prohibition 
of prize chits altogether is discriminat- 
ory, Not only do the definitions show the 
differentiation between the two schemes, 
but the Raj Report also brings out the 
fact that ‘conventional chits'’ and ‘prize 
chits’ are different categories with dif- 
ferent financial features and different 
damaging effects. Hence there is no vio- 
lation of Article 14. (Para 14) 


(B) Prize Chits and Money Circulating 
Schemes (Banning) Act (43 of 1978), Sec- 
tion 11 — Categories exempted do not 
spell out discriminatory treatment ~ 
Section is not violative of Art. 14. (Con- 
stitution of India, Art, 14). 


A bare reading of Section 11 makes it 
clear that the exempted categories do no} 
possess the vices of private prize chits. 
‘For one thing, what are exempted are 
prize chits and money circulation 
schomes promoted by or controlled by 
the State Governments, the Central Gov- 
ernment or the State Bank of India or 
the Reserve Bank. Even Rural Banks and 
Co-operatives covered by Section 11, are 
subject to public control. Likewise, 
charitable and educational institutians 
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are exempted only if they are notified 
by the State Government in consultation 
with the Reserve Bank. There are enough 
arguments to justify the different classi- 
fication of these items and their exemp- 
tion cannot be called in question on the 
ground of violation of Article 14. Reason- 
able classification wins absolution from 
the charge of discrimination if the dif- 
ferentia has a nexus with the statutory 
object. (Para 15) 


(C) Prize Chits and Money Circulating 
Schemes (Banning) Act (43 of 1978), 
Pre — Act is not ultra vires . Parlia- 
ment on ground that in pith and sub- 
stance it falls in the State List (Entry 34, 
List II). (Constitution of India, Art, 246 
Seventh Schedule, List 1, Entry 34, List 
HI, Entry 7). 


It cannot be said that Prize Chits and 
Money Circulating Schemes (Banning) 
Act is in pith and substance one against 
Lotteries. It deals with a special species 
of contracts with sinister features, al- 
though one such feature is the award of 
prizes to subscribers. While motives can- 
not validate or invalidate a legislation 
the core of the subject-matter must gov- 
ern competency. So viewed, it can be 
accepted that Parliament wanted to re- 
strict and prohibit certain types of con- 
tracts bécause of the noxious element of 
gambling and lottery implicit therein and 
apt to entice the credulous and uncau- 
tious, The incidental impact on lotteries 
does not affect the vires of the Act. 

(Para 15) 


Cases Referred : Chronological Paras 
(1978) 48 Com Cas 402 (Guj) 3, 9 
AIR 1957 SC 699:.1957 SCR 874 15 


Mr. K. K. Venugopal, Sr. Advocate (in 
W. P. No. 138) and Mr. A. Subba Rao, 
Advocate (in W. P. Nos. 138 and 711 of 
1979), Mr. M. M. Abdul Khader, Sr. Ad- 
yocate (M/s. M. A. Feroze, M. R. K. Pil- 
lai and K., R. Rajasekharan Pillai, Advo- 
cates with him) (in W. P. No. 1152 of 
1979) and Mr. B. Kanta Rao, Advocate 
(in W. P, No. 1546 of 1979), for Peti- 
tioners; Mr. K. Parasaran, Solicitor- 
General (Miss A. Subhashini, Advocate 
with him), for Union of India; Mr. P. 
Ram Reddy, Sr. Advocate (Mr. G. N, 
Rao, Advocate with him) (in W. P. No, 
1546 of 1979) and Mr. K. R. Nambiar, 
Advocate (for No. 3) in W. P. No. 1152 
of 1979, for Respondents; M/s. P. HL 
Parekh, C. B. Singh and Rajan Karanja- 
wala, Advocates. for the Intervener in 
W. P. No. 711 of 1979. ` 


1981 


KRISHNA IVER, J.:— Section 2 (a) of 
the 
Schemes (Banning) Acf, 1978 (Act 43 of 
1978) (for short, the Act), defines a ‘Prize 
Chit? inclusively: 


2. In this Act, unless the context 
otherwise requires, — 
XXX XXX XXX 


(e) “prize chit” includes any transaction 
or arrangement by whatever name called 
under which a person collects whether as 
a promoter, foreman, agent or in any 
other capacity, monies in one lump sum 
or in instalments by way of contributions 
or subscriptions or by sale of units, certi- 
ficates or other instruments or in any 
other manner or as membership fees or 
admission fees or service charges to or 
in respect of any savings, mutual benefit, 
thrift, or any other scheme or arrange- 
ment by whatever name called, and uti- 
lises the monies so collected or any ‘part 
thereof or the income accruing from in- 
vestment or other use of such monies for 
all or any of the following purposes, 
namely :— 


(i) giving or awarding periodically or 
otherwise to a specified number of sub- 
scribers as determined by lot, draw or 
in any other manner, prizes or gifts in 
cash or in kind whether or not the reci- 
pient of the prize or gift is under a ii- 
ability to make any further payment in 
respect of such scheme or arrangement; 


(ii) refunding to the subscribers or 
such of them as have not won any prize 
or gift, the whole or part of the sub- 
scriptions, contributions or other monies 
collected, with or without any bonus. 
premium, interest or other advantage by 
whatever name called, on the termina- 
tion of the scheme or arrangement, or 
on or after the expiry of the period sti- 
pulated therein, 


but does not include a conventional chit; 


The quintessential aspects of a prize chit 
are that the organizer collects moneys in 
lump sum or instalments, pursuant to a 
scheme or arrangement, and he utilises 
such moneys as he fancies primarily for 
his private appetite and for (1) awarding 
periodically or otherwise to a specified 
number of subscribers, prizes in cash or 
kind and (2) refunding to the subscribers 
the whole or part of the money, collect- 
ed on the termination of the scheme or 
otherwise. The apparent tenor may not 
fully bring out the exploitative import 


lurking beneath the surface of the words | 


which. describe the scheme. Small sums 
are collected from vast numbers of per- 
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sons, ordinarily of slender means, in 
urban and rural areas. They are reduced 
to believe by the blare of glittering puv- 
licity and the dangling of astronomical 
amounts that they stand a chance — in 
practice, negligible — of getting a huge 
fortune by making petty periodical pay- 
ments, The indigent agrestics and the 
proletarian urbanites, pressured by dire 
poverty and doped by the hazy hope of 
a lucky draw, subscribe to the scheme 
although they can ill-afford to spare any 
money. This is not promotion of thrift 
or wholesome small savings because the 
poor who pay, are bound to continue to 
pay for a whole period of a few years 
over peril of losing what has been paid 
and, at the end of it, the fragile pro- 
spects of their getting prizes are next to 
nil and even the hard-earned money 
which they have invested hardly carries 
any interest. They are eligible to get 
back the money they have paid in drib- 
lets, virtually without interest, the ex- 
pression ‘bonus’ in Section 2 (a) being an 
euphemism for a nominal sum. What is 
more, the repayable amount -being small 
and the subscribers being scattered all 
over the country, they find it difficuit 
even to recover the money by expensive 
dilatory litigative process, 


2. Since there are a large number of 
prize chits all over the country which 
have almost become a pan-Indian epide- 
mic and since the total number of people 
victimised by these projects are consider- 
able the injury to the community is sub- 
Stantial, so that a welfare state dedicat- 
ed to the Directive Principles of Part IV 
has to awake and protect the vulnerable 
sector. Another weighty factor which has 
alerted the State into action is that the 
flood of funds flowing through prize chits 
benefit the organisers of such schemes 
who have no social responsibility for 
national productivity and in their hands 
is easy money with little developmental 
benefits or attractive returns for the poor 
investors. 


3. The noxious net cast by the prize 
chit promoters was large and the State 
moved to stop this menace. Many a little 
makes a mickle, and those small sums 
collected from a substantial number of 
subscribers accumulated into huge re- 
sources which otherwise would ordinari- 
ly have been available for national dev- 
elopment. The grim picture of the luck- 
less many who were losing their money, 
appetized .by gambling prospects, and the 
sterilization of people’s resources which 
were siphoned off by private adventurists 
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through prize chits fo the detriment of 
national development ignited the im- 
pugned legislation. 


4. Such is the case of the State as 
justification for enacting what is con- 
tended for as unconstitutional for three 
reasons which we will presently examine. 

5. The Union of India has furnished 
socio-economic data to help the court ap- 
preciate how expert opinion had been 
collected before launching on the prohi- 
bitory legislation, A study group headed 
by Dr. J. S. Raj made a report to the 
Central Government wherein pointed’ re- 
ference was made to prize chits and al- 
lied schemes. The report devoted a whole 
chapter to prize chits, savings schemes, 
and others of their ilk and exposed the 
modus operandi of such schemes and 
their anti-social impact upon the commu- 
nity and recommended, to the State to 
intervene and interdict. We may quote 
briefly to bring home tersely the trauma 
inflicted by lucky draw schemes on the 
host of luckless illiterates succumbing 
(perhaps astrologically) to the prize 
mania (Report of the Study Group on 
Non-Banking Companies, Reserve Bank 
of India, Bombay, 1975. pp. 80-81): 


ids dasepavdens It was observed that several 
companies. conducting prize chits, benefits 
or savings schemes or lucky draws claim- 
ed themselves te be either mutual bene- 
fit financial companies (by enrolling sub- 
scribers as ‘associate’? members under the 
directions as they stood prior to Janu- 
ary 1, 1973) or as chit fund companies 
and thus contended that the subscrip- 
fions collected by them were not ‘depo- 
sits’ as defined in the directions and 
hence not subject to any ceiling restric- 


MODUS OPERANDI OF PRIZE CHITS/ 
BENEFIT OR SAVINGS SCHEMES OR 
LUCKY DRAWS: 


6.3 Companies conducting the above 
types of schemes are comparatively of a 
recent origin and of late, there has been 
a mushroom growth of such companies 
which are doing brisk business in seve- 
ral parts of the country, especially in biz 
cities like Ahmedabad, Bangalore, Bom- 
bay. Calcutta and Delhi, They have also 
established branches in various: States. 
These companies float schemes for eol- 
lecting money from the public and the 
modus operandi of such schemes is gene- 
rally as described below: 


The company acts as the foreman or 
promoter and collects. subscriptions ir 
one lump sum or by monthly instalments 
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spread over a ‘specified’ period’ from the 
subscribers to the schemes. Periodically, 
the numbers. allotted to members hold- 
ing the tickets or units are put to a draw. 
and the member holding the lucky tic 
ket gets the prize either in cash or in 
the form of an article of utility, such as ` 
a motor car, scooter etc. Once a person 
gets the prize, he is very often not re- 
quired to pay further instalments and 
his name is deleted’ from further draws. 
The schemes usually provide for the re- 
turn of subscriptions paid by the mem- 
bers with or without an additional sur» 
by way of bonus or premium at the end 
of the stipulated periodi in case they de 
not get any prize. The principal items of 
income of these companies are interes? 
earned on loans given to the subscribers 
against the security: of the subscriptions 
paid or on an unsecured basis as also 
loans to other parties, service charges . 
and’ membership: fees collected from the 
subscribers at the time of admission tn 
fhe membership of the schemes, The 
major heads of expenditure are prizes 
given in accordance with the rules: and 
regulations of the schemes, advertise- 
ments and. publicity: expenses and remu- 
neration and other perquisites to the 
directors, 


6 The financial fall-outs of these 
schemes were also examined by the 
to demonstrate how ths 
promoter-companies were gargantuan. and 
were swallowing up huge surpluses from 
the public who lost interest on their sub- 
seriptions, and. sometimes, even the prin- 
cipal amounts paid (Report of the Study 
Group, p: 82): 


eeactoia Even. if the company offers some 
amount by way of bonus or premium te 
the subscribers at the time of refund o 
their subscriptions and: allowing for rea- 
sonable expenditure on publicity, com- 
mission to agents, etc, a sizeable balance 
will, still be left with the company. This 
is exclusive of the amounts which the 
company might .be collecting by way of 
membership fees and service charges 
from the subseribers and also of the 
amounts which it might be appropriating, 
îm respect of the subseriptions on forfeit- 
ed tickets om which there will be ne 
future liability for refund to the mem- 
bers at the end of the scheme. It will 
thus be obvious from the foregoing that. 
such sehemes confer monetary benefit 
only on a few members and on the pro- 
moter companies, i 


7. There is reference in the Study 
Group report to other studies. conducted 
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‘by the Reserve Bank which also demon- 
strated the many sinister ‘effects upon 
the community on account of proliferous 
prize chits-benefits schemes {Report of 
the Study Group, p. 82-83, 84-85): o 

(a) the companies had advanced size- 
able amounts to the directors or their 
relatives or firms in which they were 
interested as partners, directors or as 
commission agents and there were prac- 
tically no repayments of the loans; 

(b) the books of account ‘had: not ‘been 
maintained satisfactorily: 

(c) close relatives of the directors ‘had 

‘been employed in the companies as mem- 
bers of the staff or as agents on high 
salaries; : 
' (d) In one case, it «was ‘observed tha‘ 
scheme announced by a company in 
which collections had been made. was 
withdrawn subsequently without notice 
to the subscribers and no refunds of the 
‘subscriptions already received had deen 
made to the subscribers. Prize moneys 
had not been paid to all the subscribers 
who had won the prizes; and 

(e) subscriptions were shown to ‘have 
ibeen refunded in the ‘books of account of 
a company but doubts have been ex- 
‘pressed by the Inspecting Officer about 
the genuineness of the payments in view 
‘of certain attendant circumstances, ‘There 
have also been allegations that some 
companies had resorted to certain mal- 
practices in drawing the names -of prize 
winners. 

XX XE ZX 


ieSeueseideasse in the absence ‘of any author- 
itative judicial pronouncement on the 
subject, we are not sure whether the 
activities of companies conducting price 
chits, etc., are clearly prohibited by the 
existing legislations, 


6.10. It has been reported that the re- 
sources of prize chits are used for waste- 
` €ul spending and hoarding commodities 
and that these schemes “enable certain 
persons to convert tax-evaded income in- 
to accounted money. The persons .con- 
‘cerned pay a premium to the promoters 
in return for the facility.” It has also 
been stated that “there ane a number of 


agents who go about contacting persons, 


who are likely to face the. problem: of 
‘saving their income from the tax auth- 
orities. The prize chit pass. books issued 
to them under different names become 
their passports for inavelling from black 
money territory to the white money area 
— the easiest and surest way of using 
A gotten wealth. Besides, by their mis- 
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leading names and companies the prize 
chit companies divert private savings in- 
te their personal drains, thus disrupting 
the national economy, 

6.11. From the foregoing discussion, it 
would be obvious that prize chits or 
benefit schemes benefit primarily the 
promoters and do not serve any social 
purpose, On the contrary, they are pre- 
judicial to the public interest and also 
adversely affect the efficacy of fiscal and 
monetary policy. There has also been a 


public clamour for banning of such 
schemes; this stems largely from the 
malpractices indulged in by the pro- 


moters and also the possible exploitation 
of. such ` schemes by unscrupulous ele- 
ments io their own advantage. We are, 
therefore, of the view that the conduct 
of prize chits or benefit schemes by what- 
ever name called should be totally ban- 
ned in the larger’ interests of the, public 
and ‘that . suitable legislative measures 
Should be ‘taken for the purpose if the 
provisions of the existing enactments ar@ 
considered inadequate, Companies con- 
ducting’ prize, chits, benefit schemes, etc., 
may be allowed a period of three years 
which may be extended by one more 
year to wind up their business in respect 
of such schemes and/or switch over to 
any other type of business permissible 
under the law. (emphasis added) 

8. The learned Solicitor General drew 
our attention to cases where the noto- 
rious abuses by prize chit promoters had 
attracted judicial notice. In particular, 
he cited a decision of the Gujarat High 
Court in Navjivan Trading Financing 
Pvt. Ltd. Thakkar, J. while dealing with 
the social anguish at the exploitative 
spectacle, said (1978) 48 Com Cas 402 at 
p. 412: 

The facts speak for themselves so elo- 
quently that no further discussion is call- 
ed for and it is unnecessary to demon- 
strate any further that the company is 
in such a precarious condition and the 
financial condition is so very ugly that 
there is no possibility whatsoever of the 
company ever being ina position to pay 
its debts, It is not in a position today 
and, even in future, it is not likely to 
be in a position to discharge the debt 
burden. In fact, the deficit will go on in- 
creasing and for aught we know, more 
innocent persons would be trapped mean- 
while The contributors from whom col- 
jections are made are persons with ex- 
tremely limited financial means and are . 
petty subscribers who cannot possibly af- 
ford to take recourse to legal proceed- 
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ings. It would be cheaper for them to 
abandon their claims than to make re- 
course to legal proceedings and incur ex- 
penses for court-fees and advocates’ fees, 
apart from the inconvenience involved 
. therein. 


9. With special reference to mal- 
practices of prize chits promoters the 
learned Judge drove home the point 
(1978) 48 Com Cas 402 at pp. 416-17 
(Guj): 

Where the company is not producing 
or manufacturing any goods and is not 
rendering any service useful to the 
society, Where the whole purpose of its 
existence appears to be to provide the 
directors with an opportunity to enrich 
themselves at the cost of petty sub- 
scribers who in the hope of getting some 
prizes or rewards and better returns on 
their hard earned savings (sometimes they 
may even resort fo borrowing in the 
hope of getting rich quickly) become con- 
tributories to various schemes floated by 
the company, the matter stands on a 
different footing. In a case like the pre- 
sent where the main activity of the com- 
pany consists in tempting and roping in 
innocent persons in the scheme by pub- 
lishing tantalizing advertisements, greater 
harm would ensue by refusing to pass an 
order of winding up than by passing an 
order of winding up. In fact, to wind up 
such company would be an act of social 
service, for, thereby, several innocent 
persons would be saved from being trap- 
ped by a company of this nature, Alas, 
as discussed earlier, the time taken in 
affording reasonable opportunity to the 
company in obeisance to the principles of 
natural justice has been utilised by the 
company to collect lakhs of rupees from 
the innocent subscribers merely in order 
to enrich the directors in an unjust 
fashion. Under the circumstances. there 
is no scope for hesitation or reluctance 
in winding up the company which the 
court ordinarily feels when dealing with 
some manufacturing unit. (emphasis ad- 
ded). 


10. There is sufficient justification for 
undertaking legislation restricting the 
freedom to fleece through prize chits. fn- 
deed, Shri Venugopal did not seriously 
contest this position. The thrust of his 
argument was that his client was a well- 
behaved prize chit organizer, above board 
in all respects, and so, a package of pro- 
per safeguards would adequately protect 
` the community and a total ban was reck- 
lessly excessive unintelligently over-broad 
and, therefore, unconstitutional. 
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ti. Surely, Article 19 (6) permits rea- 
sonable restrictions in the interest of the 
general public on the exercise of the 
right conferred by Article 19 (1) (g). it 
is a constitutional truism that restric- 
tions, in extreme cases, may be pushed 
to the point of prohibition if any lesser 
Strategy will not achieve the purpose. 
Fundamental rights are fundamental, and 
so, no ban can be glibly imposed unless 
effective alternatives are unavailable. 
Counsel on both sides cited rulings for 
the two sides of the proposition but it 
is an act of supererogation to load judg- 
ments with a profusion of precedential 
erudition to make out what is plain, pro- 
found. 


12. The twin requirements of Art. 19 
(6) are (a) the reasonableness of the re- 
striction upon the fundamental right to 
trade, and (b) the measure of the reason- . 
ableness being the compelling need to 
promote the interest of the general pub- 
lic. Public interest, of course, there is. 
But the controversy rages round the 
compulsive necessity to extinguish the 
prize chit enterprises altogether as dis- 
tinguished from hand-cuffing them with 


“severe conditions geared to protection of 


publie interest. We have already indicat- 
ed that the Raj Report does recommend 
a total ban on prize chits. In matters of 
economics, sociology and other specialis- 
ed‘ subjects, courts should not embark 
upon views of halflit infallibility and re- 
jects what economists or social scientists 
have, after detailed studies, commended 
as the correct course of action. True, the 
final word is with the court in constitu- 
tional matters but, judges hesitate to 
‘rush in’ where even specialists ‘fear to 
tread”. Jf experts fall out court, per- 
force, must guide itself and pronounce 
upon the matter from the constitutional 
angle, since the final verdict, where con- 
stitutional contraventions are complained 
of, belongs to the judicial arm, The alter- 
native proposals to save the public from 
prize chit rackets attractively presented 
by Shri Venugopal do not impress us, In 
many situations, the poor and unwary 
have to be saved from the seducing pro- 
cesses resorted by unscrupulous rac- 
keteers who glamourize and prey upon 
the gambling instinct to get rich quick 
through prizes. So long as there is the 
resistless spell of a chance though small, 
of securing a prize, though on paper, 
people chase the prospect by subscribing 
to the speculative scheme only to lose 
what they had. Can you save moths from 
the fire except by putting out the fatal 
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glow? Once this prize facet of the chit 
scheme is given up, it becomes substan- 
tially a ‘conventional chit? and the ban 
of the law ceases to operate. We are uh- 
able to persuade ourselves that the State 
is wrong in its assertion, based upon ex- 
pert opinions that a complete ban of 
prize chits is an over-kill or excessive 
blow. Therefore, we decline to strike 
down the legislation on the score of Arti- 
cle 19 (1) (f) and (g) of the Constitu- 
tion. 

13. We may not be taken to mean that 
every prize chit promoter is a blood- 
sucker, Indeed, Shri Venugopal persua- 
sively presented the case of his client to 
make us feel that responsible business 
was being done by the petitioner, Maybe. 
But when a general evil is sought to be 
suppressed some martyrs may have to 
suffer for the legislature cannot easily 
make meticulous exceptions and has to 
proceed on broad categorisations, not 
singular individualisations. 


14. We give short shrift to the next 
contention based upon Article 14. Broad- 
ly presented, the argument is that con- 
ventional chits and prize chits are sub- 
stantially similar and, therefore, permis- 
sion to continue ‘conventional chits’ and 
prohibition of prize chits altogether may 
be discriminatory. We do not agree. Not 
only do the definitions show the differ- 
entiation between the two schemes, but 
the Raj Report also brings out the fact 
that ‘conventional chits’ and ‘prize chits’ 
are different categories with different 
financial features and different damaging 
effects, We see no force in the plea of 
violation of Article 14. 

15. Equally untenable is the conten- 
tion that there is a discriminatory ex- 
emption from the operation of the prohi- 
bition in regard to those categories of 
prize chits which fall within Section 11. 
It runs thus :— 

11. Nothing contained in this Act shall 
apply to any prize chit or money circula- 
tion scheme promoted by — 


(a) a State Government or any officer 
or authority on its behalf; or 


(b) a company wholly owned by a 
State Government which does not carry 
on any business other than the conduct- 
ing of a prize chit or money circulation 
scheme whether it is in the nature of 2 
conventional chit or otherwise; or 

.(c) a banking company as defined in 
clause (c) of Section 5 of the Banking 
Regulation Act, 1949, or a banking insti- 
tution notified by the Central Govern- 
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ment under: Section 51 of that Act or the 
State Bank of India constituted under 
Section 3 of the State Bank of India Act, 
1955, or a subsidiary bank constituted 
under Section 3 of the State Bank of 
India (Subsidiary Banks) Act, 1959, or 9 
corresponding new bank constituted un- 
der Section 3 of the Banking Companies 
{Acquisition and Transfer of Undertak- 
ings) Act, 1970, or a Regional Rural Bank 
established under Sec. 3 of the Regional 
Rural Banks Act, 1976 or a co-operative 
bank defined in clause (bii) of Sec- 
tion 2 of the Reserve Bank of India Aci, 
1934; or 

(d) any charitable or educational insti- 
tution notified in this behalf by the State 
Government, in consultation with the 
Reserve Bank. 


A bare reading of that provision makes 
it clear that the exempted categories do 
not possess the vices of private prize 
chits. For.one thing, what are exempted 
are prize chits and money circulation 
schemes promoted by or controlled by 
the State Governments, the Central Gov- 
ernment or the State Bank of India or 
the Reserve Bank. Even Rural Banks and 
Co-operatives covered by Section 11, are 
subject to public control, Likewise, 
charitable and educational institutions 
are exempted only if they are notified 
by the State Government in consultation 
with the Reservé Bank, There are enough 
arguments to justify the different classi- 
fication of these items and their exemp- 
tion cannot be called in question on the 
ground of violation of Article 14. Reason- 
able classification wins absolution from 
the charge of discrimination if the differ- 
entia has a nexus with the statutory ob- 
ject. : 

16. The final submission of Shri 
Venugopal was regarding legislative com- 
petency. He urged that legislation re- 
garding lottery falls within the State 
List (Entry 34, List II) and the Parliament 
cannot enact such a law under Entry 7 
of List HI. Relying upon State of Bom- 
bay v. R. M. D. Chamarbaugwala. 1957 
SCR 874: (AIR 1957 SC 699) counsel con- 
tended that the present legislation was 
aimed at prize chits and intended to ban 
lotteries. Such an anti-lottery law could 
not be sustained under Entry 7 of the 
List II. We are not persuaded that in, 
pith and substance the present legisla- 
tion is one against lotteries. It deals with 
a special species of contracts with sin- 
ister features, although one such feature 
is the award of prizes to subscribers. 
While motives cannot validate or invali-/ 
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date a legislation the core of the subject 
imatter° must govern competency. So 
Iwiewed, it is easy to accept the submis- 
sion- of the Union of India that Parlia- 
iment wanted to restrict and prohibit 
icertain types of contracts because of the 
moxious element of gambling and lottery 
implicit therein and apt to entice the 
jeredulous and uncautious. We do not 
think it necessary to expand on the sub- 
ject and the incidental impact on lot- 
teries does not affect the vires of the Act, 


47. Judicial validation of a secial 
legislation only keeps the path clear for 
enforcement. Spraying legislative socio- 
moral pesticides cannot serve any pur- 
pose unless the target area is relentless- 
ly hit. We hope that this legislation en- 
acted in response to expert recommenda- 
tion and popular clamour will be imple- 
mented ‘by dynamic ‘State action. 


18. We wish to make it clear that the 
possible hardship that bona fide prize 
chit promoters may suffer on account of 
the. total prohibition clamped down by 
this Jegislation can be relieved against 
‘by the Central Government acting under 
Section 12. The learned Solicitor General 
assured the court that the Union of India 
would dake ameliorative measures to 
avoid unjust hardship, especially because 
it had power to do so under Section 12. 

19. Mr. M. M. Abdul Khader appear- 
ing in Writ Petition No. 1152 of 1979 
argued that in his case ornaments and 
vessels were given as prizes and if strict- 
dy construed, his client’s scheme did not 
fall within the scope of the Act. He 
wanted the court to declare so but we 
ecline to. do sp, since under Article 32 

` this court’s function is not to give ad- 
visory opinion to petitioners but to pro- 
nounce upon transgression of fundamental 
rights by State .action. While there is no 
merit in his submission of procedural un- 
reasonableness in the provisions of the 
Act, it is perfectly open to the writ peti- 
tioner to urge his plea that the Act does 
mot apply to his scheme if he were pro- 
secuted. We leave the matter at that. 
Sbri Parekh, as intervener, Shri Kanta 
Rao, appearing in Writ Petition No. 1546/ 
79. Shri Subba Rao pressing Writ Peti- 
tion No. 138/79 and Shri K. R. R. Pilla 
in W. P. No. 1152/79 have adopted the 
leading arguments of Shri Venugopal 
which we have rejected. All -of them 
must share the same fate. 


20. State Jotteries escalating year 
after year and enticing proletarian sec-- 
tions of the people ‘across the States are 
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dubious in morality and ruinous in im- 
pact. Moreover, a detailed study may 
disclose the diminishing returns and in- 
ereasing establishment expenses, menace 
‘te peaceful life and traffic and dubious 
consequences. So much so, a second look 


-at the propriety of these State-run sehe- 


mes and reversion to the old stance of 
the State setting an anti-lottery exam- 
pie, is worthwhile from many angles. 


21. For the reasons given above, wa 
dismiss all the Writ Petitions, leaving the 
parties te bear their own costs, 


s Petition dismissed. 
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(From: Bombay) 
P. N. BHAGWATI, A. P. SEN AND 


E. S. VENKATARAMIAH, JJ 


. Mangalbhai Motiram Patel, Petitioner 
v. State of Maharashtra and others, Re- 
spondents, 


Writ Petn. (CrL) No. 724 of 1980, DÌ- 
26-9-1980. 


Constitution of India, Art. 22 (5) — 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(4974), Sec. 3 (3) — Rights of detenu, 


The constitutional imperatives indicat- 
ed in Article 22 (5) are two-fold: (1) the 
detaining authority must, as soon as may 
he, that is, as soon as practicable. after 
the detention, communicate to the detenu 
the grounds on which the order of deten- 
tion has been made, and (2) the detaining 
authority must afford the detenu the 
earliest opportunity of making a repre- 
‘sentation against the order of detention. 
The right to make a representation im- 
‘plies what it means ‘the right of making 
an effective representation’. Where cer- 
tain documents are relied upon in the 
grounds of detention the grounds would 
be incomplete without such documents. 
The detenu, therefore, ‘has the right to be 
furnished with the grounds of detention 
along with the documents relied upon. 
AIR 1980 SC 765 and ATR 1980 SC 849, 
Rel on. (Para 7) 


The community has a vital interest in 
the proper enforcement of its laws, parti- 
cularly in an area such as conservation of 
foreign exchange and prevention of 
smuggling activities in dealing effectively 
with persons engaged in such smuggling 
and foreign exchange racketeering by 
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ordering their preventive detention and at 
the same time, in assuring that the law 
is not used arbitrarily to suppress the 
citizen of his right to life and liberty. The 
Government must, therefore, ensure that 
the constitutiona] safeguards of Arti- 
cle 22 (5) read with sub-sec. (3) of Sec. 3 


of the Act are fully complied with. AIR. 


1979 SC 420, Rel. on. (Para 18) 


Cases Referred : Chronological Paras 
AIR 198r SC 92: 1980 Cri LJ 1340 10, 12 
AIR 1980 SC 1983 10, 12. 
AIR 1980 SC 849 : (1980) 2 SCC 275 : 1980 

Cri LJ 548 10, 12 
AIR 1980 SC 765 : (1980) 2 SCC 270 10, 13 
AIR 1979 SC 420: (1979) 2 SCR 315 : 1979 

Cri LJ 469 18. 

SEN, J. :— This petition for the grant of 
a writ of Habeas Corpus is for the release 
of one Bhalabhai Motiram Patel, who has 
been detained by an order of the State 
Government of Maharashtra dated Febru- 
ary 12, 1980 under sub-sec. (1) of Sec. 3 
of the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities: 
Act, 1974 (hereinafter referred to as ‘the 
Act’) on being satisfied that it was neces- 
sary to detain him ‘with a view to pre- 
venting him from abetting the smuggling 
of goods and engaging in transport of 
smuggled goods’. At the conclusion of the 
hearing on July 30, 1980 we made an 
order for the release of the detenu since 
we were of the view that his ‘continued 
detention’ was invalid. We now proceed 
to give reasons therefor, 


2. The facts emerging from the 
grounds of detention are that the detenu 
was acting as a ‘courier’ between Messrs 
S. K. Malhotra Imports & Exports, Brus- 
sels having a widespread network abroad 
and Messrs Apex Distributors, Bombay 
who were engaged ina criminal con- 
spiracy to smuggle contraband goods on @ 
wide scale. 


3. It was conceded at the Bar that the 
grounds for detention set out the facts 
with sufficient degree of particularity and 
they did furnish sufficient nexus for form- 
ing the subjective satisfaction of the 
detaining authority. The order of deten- 
tion was, therefore, not challenged on the 
ground that the grounds furnished were 
not adequate or sufficient for the satisfac- 
tion of the detaining authority, or for 
making of an effective representation. 


4, In support of the petition, two 
points are raised challenging the validity 
of the ‘continued detention’ of the detenu 
both on procedural grounds, namely 
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(1) there was undue delay in furnishing the 
documents, statements and. writings refer- 
red to and relied upon im the order of de- 
tention to enable the detenu to prepare 
or cause to be prepared his representation 
against the said order of detention, and 
(2) there was a failure on the part of the 
Central Government within a reasonable 
time to consider and deal, with his ap- 
plication for revocation of the detention 
order under sub-section (1) of Sec. 11 of 
the Act. i 


5. On February 12, 1980. the State Gov- 
ernment of Maharashtra served the de- 
tenu with an order of detention issued 
under sub-section (1) of Sec. 3 of the Act 
and direeted that he shall be detained in 
the Central Jail, Nagpur. Along with the 
order of detention, he was served with 
the grounds for detention. The detenu 
through his solicitors’ letter dated March 
8, 1980, addressed to the Under Secretary 
to the Government of Maharashtra, Home 
Department, Bombay made a request that 
‘all the documents, statements, and writ- 
ings’ referred to and relied upon in the 
detention order, be furnished to him, to 
enable him to prepare or cause to be pre- 
pared his representation against such de- 
tention. It was received in the Home De- 
partment, Mantralaya, Bombay on March 
10, £980. On March 13, 1980, the Under 
Secretary to the Home Department for- 
warded the letter to the Collector of 
Customs (Preventive), Bombay ‘for his 
comments’, On the basis of the request of 
the Home Department, the Assistant 
Collector of Customs addressed a letter to 
the Deputy Director of' Directorate of Re- 
venue Intelligence, Bombay on March 15. 
1980 for his comments. On March 18, 1980 
the Assistant Director, Revenue Intel- 
ligence wrote a letter to the Assistant 
Collector of Customs conveying the deci- 
sion of the Directorate ‘of Revenue 
Intelligence to supply the detenu with 
copies of the documents on which the 
order of detention was based, and’ the 
documents were forwarded for onward 
transmission to the Home Department ‘for 
doing the- needful’, The letter was receiv- 
ed by the Assistant Collector of Customs 
on March 19, 1980: On the same day, i. e. 
March 19, 1980, the Assistant Collector of 
Customs sent a letter to the Joint Secre- 
tary, Home Department (Special) convey- 
ing the decision of the Directorate of Re- 
venue Intelligence to supply copies and 
also forwarded a set of documents. for be- 
ing supplied to. the detenu. The case was 
put up before the Secretary: to. the Gov- 
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ernment, Home Department (Transport) 
on March 25, 1980. On March 26, 1980 the 
‘Secretary directed that the detenu be 
furnished with the documents on which 
his order of detention was based. Even- 
tually, the documents were sent to the 
detenu’s solicitors on March 27, 1980 by 
registered post and were received by them 
on April 1. 1980. But the detenu’s solici- 
tors in the meanwhile, had already sub- 
mitted an incomplete representation 
against the order of detention on March 
31, 1980. 


6. The Courts have always viewed 
with disfavour the detention without trial 
whatever be the nature of offence. The 
detention of individuals without trial for 
any length of time, however short, is 
wholly inconsistent with the basic ideas of 
our Government. This has always been 
the view consistently taken by this Court 
in a series of decisions. It is not neces- 
sary to burden this judgment with cita- 
tions of these decisions. We say and we 
think it is necessary to repeat, that the 
gravity of the evil to the community re- 
sulting from anti-social activities can 
never furnish an adequate reason for 
invading the personal liberty of a citizen 
except in acordance with the procedure 
established by law. 


7. This Court has forged certain pro- 
cedural safeguards in the case of preven- 
tive detention of citizens. The constitu- 
tional imperatives indicated in Art. 22 (5) 
are twofold; (1) the detaining authority 
must, aS soon as may be, that is, as soon 
as practicable, after the detention, com- 
municate to the detenu the grounds on 
which the order of detention has been 
made, and (2) the detaining authority 
must afford the detenu the earliest op- 
portunity of making a representation 
against the order of detention. The right 
to make a representation implies what it 
means ‘the right of making an effective 
representation’, Where certain documents 
are relied upon in the grounds of deten- 
“tion the grounds would be incomplete 
without such documents. The detenu, 
therefore, has the right’ to be furnished 
with the grounds of detention along with 
the documents relied upon. 

8. The power of preventive detention 


by the Government under the Conserva- 
tion of Foreign Exchange and Prevention 


of Smuggling Activities Act, 1974 is neces- 


sarily subject to the’ limitation enjoined 
ön the exercise of such power by Arti- 
cle 22 (5) of the Constitution, as constru- 
ed by this Court. 


State of Maharashtra 


A.LR. 


9. The case raises the fundamental 
issue: Who is to be arbiter of what the 
Constitution says? In matters relating to 
preventive detention, the Executive is 
subject to the Courts authority. The 
Court, not the Executive, has the ‘ulti- 
mate authority’ to interpret the law. Al- 
though the Executive has large potential 
powers, limitations and restraints on that 
power are built into the Constitution, 


10. In a series of decisions, this Court 
has, on a construction of Article 22 (5) of 
the Constitution, read with sub-sec. (3) of 
Sec. 3 of the Act, held that ‘the right of 
making an effective representation’ carries 
with it the right’to have the documents 
relied upon in the grounds of detention: 
Ramchandra'’A. Kamat v. Union of India 
(1980) 2 SCC 270: (AIR 1980 SC 765), 
Frances Coralie Mullin v. W. C. Khambra 
(1980) 2 SCC’275 : (AIR 1980 SC 849), 
Smt. Iechu Devi Choraria v. Union of 
India W. P. (Crl.) No. 2030 of 1980 decid- 
ed on September 9, 1980. (Reported in 
AIR 1980.SC 1983 and Pritam Nath Hoan 
v. Union of India (W.P (Crl.) No. 2193 of 
1980: decided on Sept. 11, 1980 (SC)); 
(Reported in 1980 Cri LJ 1340 (SC)). 
In Kamat’s'case it is laid down that if 
there is undue delay in furnishing. the 
statements and documents relied upon 1n 
the grounds of detention, the’ right to 
make an effective representation is denied, 
and the detention becomes illgal. It was 
observed : 


“The right to make a representation is 
a fundamental right. The representation 
thus made should be considered expedi- 
tiously 'by the Government, In order to 
make an effective representation, the 
detenu is entitled to obtain information 
relating to the grounds of detention. When 
the grounds ‘of detention are served on 
the detenu, he is entitled to ask for copies 
of the statements and documents referred 
to in the ‘grounds of detention to enable 
him to make an effective representation. 
When the detenu makes a request for such 
documents, they should’ be supplied to 
him expeditiously. The detaining auth- 
orily in preparing the grounds would have 
referred to the statements and "documents 
relied on in the grounds of detention and 
would be ordinarily ‘available with him 
— when copies of such documents are 
asked for by the detenu the detaining 
authority should’be in a position to suoply 
them with reasonable expedition. What is 
reasonable expedition will depend on the 
facts of each case. 
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It is the duty of the detaining authority 
to satisfactorily explain the delay, if any, 
in furnishing of these documents. 

If there is undue delay in furnishing 

the statements “ang documents referred to 
in the grounds of detention the right to 
make effective representation is ‘denied. 
The detention cannot be said to be accord- 
ing to the procedure prescribed by ‘law. 
When the Act contemplates the furnishing 
of grounds of detention ordinarily within 
five days‘’of the order of detention, the 
intention is clear that the statements and 
documents which are referred to in the 
grounds of detention ’and which are re- 
quired by the detenu and are expected to 
be in Possession of the detaining authority 
should 'be furnished with reasonable ex- 
pedition.” 
The rationale of the decision is that the 
right to be’supplied with copies of the 
documents, statements and other mate- 
rials relied upon in the grounds of deten- 
tion without any undue’ delay flows 
directly as a necessary corollary from the 
right conferred on the detenu to he 
afforded the earliest. opportunity of mak- 
ing arepresentation against the detention; 
because unless the former right is avail- 
able the latter cannot be meaningfully 
exercised. 

11, In Frances ‘Coralie Mullin’s case 
(AIR 1980 SC 849) the Court, however, 
added a note of caution : 

Moares the time-imperative can never be 
absolute or ‘obsessive. The Court’s obser- 
vations are not to be so understood.” 

12. The nature of the constitutional 
obligation to furnish the statements and 
documents relied upon in the grounds of 
detention'to enable the detenu to make an 
effective representation against his deten- 
tion under Article 22 (5) read with sub- 
sec. (3) of Sec. 3 of the Act has been 
reiterated in Smt. Iechu Devi Choraria’s 
case (AIR 1980 SC 1983) and Pritam'Nath 
Hoon’s case (AIR 1981 SC 92). In Smt. 
Choraria’s case one of’ us, Bhagwati J., has 
dealt with the question at some length, 
and he observes : 


“It will be seen that one of the basic 
requirements of clause (5) of Art. 22 is 
that the authority making the order of 
detention must, as soon as may be, com- 
municate to the detenu the grounds on 
which the order of detention has been 
made and under sub-section (3) of Sec. 3 
of the COFEPOSA Act, the words “as 
soon as may be” have been translated to 
mean ordinarily not later than five days 

1981 S. C./33 H` G—Iil 


S.C. 513 


‘and in exceptional circumstances and for 
reasons to be recorded in writing not 
later than fifteen days, from “the date of 
detention.” The grounds of detention 
must therefore be furnished to the detenu 
ordinarily within five 'days from the date 
of detention, but in exceptional circum- 
stances and for reasons to be recorded in 
writing, the time’ for furnishing the 
grounds of detention may stand extended 
but in any event it cannot be later than 
fifteen days'from the date of detention.” 
Having pointed out the two outside time- 
limits provided by sub-sec, (3) of 5. 3 of 
the Act, he further says: 


“Now it is obvious that when clause (5) 
of Article 22 and sub-section (3) of Sec. ‘3 
of the COFEPOSA Act provide that the 
grounds of detention should be communi- 
cated to the detenu within five or fifteen 
days, as the case may be, what is’meant 
is that the grounds of detention in their 
entirety must be furnished to the detenu. 
If there are any documents, statements 
or other materials relied upon in the 
grounds of detention, ‘they must also be 
communicated to the detenu, because be- 
ing incorporated in the grounds of deten- 
tion, they form part'of the grounds and 
the grounds furnished to the detenu can- 
not be said to be complete without them. 

XXX KXX XXX XXX 
There can therefore be no doubt that on a 
proper construction of clause (5) of Arti- 
cle 22 read with Section 3, sub-section (3) 
of the COFEPOSA Act, it is necessary for 
the valid continuance of detention that 
subject to clause’ (6) of Article 22 copies 
of the documents, statements and other 
materials relied , upon in the grounds of 
detention should *be furnished to the de- 
tenu along with the grounds of detention 
or in any event not later than five days 
and in exceptional circumstances and for 
reasons to be recorded in writing, not 
later than fifteen days from the date of 
detention. If this requirement of clause (5) 

of Article 22 read with Section 3, sub-rec- 
tion (3) is not satisfied, the continued de- 
tention of the’detenu would be illegal and 
void.” 
Alternatively, he observes: 

“It may be pointed out that even if our 
interpretation of the words “the grounds 
on which the order has been made” in 
clausé (5).of Article 22'and Section 3 sub- 
section (3) of the COFEPOSA Act be 
wrong and these words do not include'the 
documents, statements, and other mate- 
rials relied upon in the grounds'of deten- 
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tion, it is unquestionable that copies of 
such documents, statements and other 
materials must'be supplied to the detenu 
without any unreasonable delay, because 
otherwise the detenu would not be ablé 
to make an effective ‘representation and 
the fundamental] right conferred on him 
to be afforded the earliest opportunity of 
making ’a representation against his de- 
tention would be denied to him.” 

We refrain from expressing any final 
opinion on the construction placed in Smt, 
‘Choraria’s case on sub-see. (3) of Sec. 3 
of the Act, : 


13. In spite of this Court’s decision in 
Ramchandra A. Kamat case (AIR 1980 SC 
765) (supra) holding that a detenu is 
entitled under Article 22 (5) of the Con- 
stitution read with sub-sec. (3) of Sec. 3 
of the Act,’to be served with copies of all 
the relevant documents relied upon'in the 
grounds of detention, it is somewhat 
strange that the State Government acted 
in a cavalier fashion in dealing with the 
detenu’s application to be supplied with 
copies of such documents. What makes it 
worse is that in’utter defiance of this 
Court’s decision in Kamat’s case, P. V. 
Nayak, Secretary to the Government of 
Maharashtra, Home Department! (Trans- 
port) to whom the powers of making an 
order of detention ‘under sub-sec. (3) of 


Section 3 have been delegated under the , 


Rules of Business and is, therefore, the 
detaining authority,’ should have come 
forward with a counter-affidavit dated 
June 13, 1980 stating: 


“I deny that I'’was under constitutional’ 
obligation to supply the documents and 
statements relied upon in the grounds of 
detention. I’say that the grounds of de- 
tention were elaborate, precise and clear 
and the copies of the documents and state- 
ments were not necessary ‘for making an 
effective representation.” 

This shows lack of awareness of his con- 
stitutional obligation. ‘What followed is 
not difficult to understand. Though the, 
detenu’s letter dated March 8, 1980 mak- 
ing a request for being‘ furnished with 
copies of ‘all documents, statements and 
writings’, upon „which the detention order 
was based, was’admittedly received in the 
Mantralaya on March 10, 1980, the Under- 
Secretary, Home Department instead of 
acting upon that request within a reason- 
able time, forwarded the application to 
the Collector of Customs (Preventive), 
Bombay “for his comments” on March 13, 
1980. On the basis of the request of the 
Home Department, the Assistant Collec- 
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tor of Customs addressed a letter to the 
Deputy Director of the Directorate of Re- 
venue Intelligence, Bombay, on March 15, 
1980 ‘for his comments’, 

14. It. therefore. appears that the 
Secretary to the Government of Maha- 
rashtra, Home Department’ (Transport), 
who was the detaining authority, failed te. 
apply his mind and abdicated his func- 
tions of supplying'the copies of documents 
on which the order of detention was bas- 
ed, to the Collector of ‘Customs, who in 
his turn referred the matter to the Direc- 
torate of Revenue Intelligence. The ‘deci- 
sion of the Directorate of Revenue Intel- 
ligence to supply the copies was conveyed 
to the Home Department on! March 19, 
1980; and on the same day, the Assistant 
Collector of Customs forwarded a set 'of 
the relevant documents to the Home 
Department. The documents were ad- 
mittedly lying in the’ Mantralaya from 
March 19, 1980 to March, 27, 1980, 
i.e., for nine days. The application of ‘the 
detenu for grant of copies was, however, 
not placed before the Secretary, ' Home 
Department till March 25, 1980 and he 
was not furnished with copies til! April 'T, 
1980 leaving him with no other alternative 
but to make his representation’ without 
having an opportunity to peruse the docu~ 
ments and make his submissions with re- 
ference to them. 


15. From the narration of facts, it is 
quite obvious that no one really wanted 
to take a decision in‘the matter of grant 
of copies, The Secretary to the Govern- 
ment, Home Department (Transport) left 
the decision to'the Collector of Customs 
(Preventive), who left it ta the Directo- 
rate of Revenue Intelligence. We could 
understand if the Collector’ of Customs 
had sworn an affidavit explaining the 
reason why he could nat attend to the 
matter between’ March 13, 1980 and March 
19, 1980, i.e, for seven days. Further, 
there is no explanation whatever forth- 
coming for the delay between March 19, 
1980 when the documents were received 
in the Home Department and March 25, 
1980 when the application of the detenu 
was put up before the Secretary to the 
Government, Home . Department for 
orders. 


16. When the matter came up for hear- 
ing before one of us, Venkataramiah, J., 
as the Vacation Judge, on June 17, 1980, 
the State Government was directed to file 
an affidavit explaining the time spent be- 
tween March 10, 1980 and March 27, 1980 
since there was no explanation ` forth- 
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coming in the affidavit dated June 18, 
1980 sworn by C. L. Mulherkar, Deputy 
Secretary to the Government of Maha- 
rashtra, Home Department (Special), In 
furtherance of that direction, B. S. Shetye, 
Desk Officer, Home Department (Special) 
has sworn an affidavit dated June 18, 
1980 to the effect: j 
“On 18th March 1980 a letter was ad- 
dressed by the Assistant Director, D.R.I. 
to the Assisiant Collector of Customs in- 
forming him about the decision to rive 
copies and the copies of the statements, 
ete. were forwarded to the Customs for 
onward transmission to the Home De- 
partment of Maharashtra Govt. for do- 
ing the needful. The said letter dated 
18th March, 1980 was received by the As- 


sistant Collector of Customs on 19th 
March, 1980. On the ‘same day i.e, 19th 
March. 1980 the Assistant Collector of 


Customs addressed a letter to the Joint 
Secretary, Home Department (Special), 
Mantralaya, Bombay te communicate the 
‘decision of the D.R.L. to supply copies and 
also forwarded a set of relevant docu- 
ments for being supplied to M/s. Mahim- 
tura and Company. 

I say that the Home Department re- 

ceived the said letter and the copies of 
the documents on 19th March 1980. On 
21st March, 1980, after scrutiny the case 
was submitted to the Secretary, Home 
Department (Transport), Mantralaya, 
Bombay by the Assistant through con- 
cerned officers. I say that 22nd March, 
1980 and 23rd March, 1980 were holidays 
im Maharashtra as 22nd March, 1980 was 
4th Saturday and 23rd March was Sun- 
day. 24th March, 1980 was an optional 
holiday on account of Chaitra Sud 15. 
The case was, therefore, put up to the 
Secretary on 25th March, 1980 by the De- 
puty Secretary. A formal decision to 
supply the copies was necessary and 
therefore the case was put up before the 
Secretary on 25th March, 1980. On 26th 
March, 1980 the Secretary, Home De- 
partment (Transport) accepted the re- 
quest of the detenu’s advocate for supply 
of copies”. 
He goes on to explain that it is not the 
practice of the Home Department to re- 
tain the documents or copies thereof, 
after an order of detention is passed. 
According to him, the documents were 
taken away by the officers of the Direc- 
torate of: Revenue Intelligence and no 
‘copies were made or retained by the 
Home Department. 


17. This reflects a sad state of affairs — 


in the Home Department. When: the law 
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enjoins the detaining authority by sub- 
section (3) of Section 3 of the Act to 
serve the detenu with the grounds of 
detention within five days of the making 
of the order of detention, it is reason- 
able to expect that the Home Department 
would retain the documents or have 
copies made thereof for being supplied to 
the detenu, if asked for, for the purpose 
of making his representation. The Gov- 
ernment must evolve some process by 
which the requirements of Art. 22 (5) of 
the Constitution read with sub-section (3) 
of Section 3 of the Act can be complied 
with as expeditiously as possible. 


18. The Conservation of Foreign Ex- 
change and Prevention of Smuggling Ac- 
tivities Act, 1974 is enacted to serve a 
laudable object. It is a measure to pre- 
vent smuggling of goods into or out of 
India and to check diversion of foreign 
exchange by immobilising the persons en- 
gaged in smuggling, foreign exchange 
racketeering and related activities by pre- 
ventive detention of such persons. Viola- 
tions of foreign exchange regulations and 
smuggling activities are having an increas- 
ingly deleterious effect on the national 
economy and thereby a serious adverse ef- 
fect’ on the security of the State. Sugh 
economic offences disrupt the economic 
life of the community as a whole. It is 
necessary to protect the basic economic 
order of the nation. Nevertheless, the Act 
is a law relating to preventive detention. 
That being so, the power of detention ex- 
ercisable under sub-section (1) of Sec. 3 of 
the Act is subject to the limitations im- 
posed by the Constitution, As observed by 
this Court in Narendra Purshotam Umrao 
v: B. B. Gujral, (1979) 2 SCR 315 : (AIR 
1979 SC 420), when the liberty of the sub- 
ject is involved, whether it is under the 
Preventive Detention Act or the Main- 
tenance of Internal Security Act or the 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
or anv other law providing for preventive 
detention : 


“It is the bounden duty of the Court to 
satisfy itself that all the safeguards pro- 
vided by the law have been scrupulously 
observed and that the subject is not de- 
prived of his personal liberty otherwise 
than in accordance with law.” 


The community has a vital interest in the 
proper enforcement of its laws, particu- 
larly in an area such as conservation of 
foreign exchange and prevention of smug 

gling activities in dealing effectively with! 
persons engaged in such smuggling andi 
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foreign exchange racketeering by ordering 
their preventive detention and at the same 
time, in assuring that the law is not used 
arbitrarily to suppress the citizen of his 
right to life and liberty. The Government 
must, therefore, ensure that the constitu- 
tional safeguards of Article 22 (5) read 
with sub-section (3) of Section 3 of the 
Act are fully complied with. . 

19. In the view we take of this case, 
the question whether there was such un- 
reasonable delay in disposal of the de- 
tenu’s application for revocation made 
under sub-section (1) of Section 11 of the 
Act as to render his continued detention 
invalid is, in any. event, basically irrele- 
vant. 


20. For these reasons, the order of de- 
tention passed by the State Government 
of Maharashtra dated February 12, 1980 
detaining Bhalabhai Motiram Pate] under 
sub-section (1) of Section 3 of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 1974 
is set aside. There shall be no order as to 
costs. 

Petition allowed. 
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(From: Allahabad)* 
D. A. DESAI AND E. S. 
VENKATARAMIAH, JJ. 

Civil Appeal No. 2520 of 1980, D/- 
29-10-1980. 

Smt. Praveen Ansari and others, Appel- 
lants v. The State Transport Appellate 
oe Lucknow and others, Respon- 

ents, 


Motor Vehicles Act (4 of 1939), Sec- 
tion-68-F (1-C) — Scope of — Grant _of 
permit to person other than Corporation 
— When open. Civil Misc. Writ No. Nil 
of 1979, D/- 3-12-1979 (All), Reveised. 


The State Transport Authority has 
power under S. 68-F (1-C) to grant tem- 
porary permit to any person in respect of 
the area or the route or part thereof spe- 


cified in the scheme. The expression “any . 


person” would comprehend any person 
even other than the Corporation. One has 
to read S. 68-F (1-A) and S. 68-F (1-C) 
harmoniously. If the Corporation does 
not apply for all the permits but only for 
some, the inescapable conclusion is that 
for the remaining strength the Corpora- 


*Civil Misc. Writ No. Nil- of 1979, D/- 
3-12-1979 (All). 
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tion has made no application for the tem- 
porary permits and Section 68-F (1-C) 
would be squarely attracted. In that event 
the State Transport Authority or the Re- 
gional Transport Authority as the case 
may be will have to examine the applica- 
tion for temporary permits made by per- 
sons other than the Corporation and if 
they are found to be competent, eligible 
and qualified they may have to be grant- 
ed permits for the benefit of the iarge 
travelling public. The authority under the 
Act must not ever loose sight of the fact 
that the primary consideration must be 
the service available to the travelling 
public, Civil.Misc. Writ No. Nil of 1979, 
D/- 3-12-1979 (Al), Reversed. 

(Paras 7, 8, 9) 

Mr. Yogeshwar Prasad. Sr. Advocate, 
(Mrs. Rani Chhabra, Advocate with him), 
for Appellants; Mr. O. P. Rana, Sr. Advo- 
cate, (Mr. P. K. Pillai, Advocate with him), 
for Respondents. . 

D. A. DESAI, J. :— The appellants ap- 
plied for temporary permits under Sec- 
tion 68-F (1-C) for plying the passenger 
vehicles on Khurja-Pahasu-Chhatari- 
Dabai-Rajghat-Ramghat-Atrauli route 
(route for short) which applications came 


_ to be rejected by the State Transport 


Authority and their appeal to the State 
Transport Appellate Tribunal and a writ 
petition to the High Court of Allahabad 
did not meet with success. 


2. It is a common groutd that in re- 
spect of the route a scheme has been pre- 
pared and published- under Section 68-C 
of Chapter IV-A of Motor Vehicles Act, 
1989. The route in question is an inter- 
regional route and therefore an appiica- 
tion for temporary permit for the period 
intervening between the date of publica- 
tion of the scheme and the date of pub- 
lication of the approved or modified 
scheme has to be ‘made to the State 
Transport Authority under Sec. 68-F (1-C). 
Ignoring the previous history of the liti- 
gation for the present, it may be noticed 
that the appellants made applications te 
the State Transport Authority for grant 
of temporary permits to ply their vehicles 
on the route. The U. P. State Road Trans- 
port Corporation (Corporation for short) 
also made an application for grant of 
three temporary permits for the same pur- 
pose and the application of the Corpora- 
tion for three permits was granted while 
the application made by each of the ap- 
pellants was rejected on the ground that 
once a scheme has been published in 
view of the provision contained in Sec- - 


‘tion. 68-F .(1-A) the Corporation alone, te. :. 
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the exclusion of others, is entitled to ap- 
ply for temporary permit and if such ap- 
plication is made by the Corporation and 
granted no one else is entitled to obtain 
a temporary permit. This decision of the 
State Transport Authority has been up- 
held both by the State Transport Appel- - 
late Tribunal and the High Court. 

3. Section 68-F (1) makes it obligatory 
upon the State Transport Authority or 
Regional Transport Authority as the case 
may be to grant permit of the nature 
envisaged in the section to the Corpora- 
tion to the exclusion of any other applic- 
ant. Section 68-F (1-A) confers power on 
the State Transport Authority or the Re- 
gional Transport Authority as the case 
may be, for the period intervening be- 
tween the date of publication of the 
scheme and the date of publication of the 
approved or modified scheme to increase 
in public interest the number of vehicles 
operating on the route or the area in re- 
spect of which the scheme has been pub- 
lished by State Transport Corporation 
under Section 68-C and further enables 
the Corporation to apply for temporary 
permits to ply the vehicles during the 
interregnum. On such applications being 
made it is obligatory upon the State 
Transport Authority or the Regional 
Transport Authority as the case may be 
to grant such temporary permits. Sec- 
tion 68-F (1-B) is not relevant for the pre- 
sent purpose, . ; 


4. Section 68-F 
under :— 

“If no application for a temporary per- 

mit is made under sub-section (1-A), the 
State Transport Authority or the Regional 
Transport Authority, as the case may be, 
may grant, subject to such conditions as 
it may think fit, temporary permit to any 
person in respect of the area or route or 
portion thereof specified in the scheme 
and the permit so granted shall cease to 
be effective on the issue of a permit to 
the State Transport Undertaking in re- 
spect of that area or route or portion 
thereof.” . 
Section 68-F (1-D) takes away the power 
of permit granting authority to grant or 
renew any permit during the period inter- 
vening between the date of publication, 
under Section 68-C of any scheme and 
the date of publication of the approved 
or modified scheme, in favour of any per- 
son for any class of road transport ser- 
vice in relation to an. area or route or 
portion thereof covered by such scheme 
except as provided in sub-seetion (1-A) 
and sub-section (1-C). ee 
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. finding that in public interest 
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5. The Corporation has published a 
scheme in respect of the route. Even 


when a scheme is published it is open to 
the State Transport Authority or the Re- 
gional Transport Authority as the case 
may be to fix or increase the number of 
vehicles that may operate on the route. 
But the power to increase the number 
must be exercised in public interest. It is 
common ground that the strength of vehi- 
cles on the route in question was raised 
from 13 to 20. Hence in view of this rais- 
ing of the strength, 7 temporary permits 
could be granted. However, in view of 
the provision contained in Sec. 68-F (1-A; 
consequent upon the scheme being pub- 
lished by the Corporation under Sec. 68-C 
in respect of the route the Corporation 
will be entitled to all the temporary per- 
mits to the exclusion of any other opera- 
tor. But Legislature was aware of a possi- 
ble situation where the Corporation 
though entitled to temporary permits to 
the exclusion of other operators may not 
be in a position to avail of this statutory 
right. Section 68-F (1-C) appears to have 
been introduced to meet with the situa- 
tion arising out of the inability of the 
Corporation to obtain all available tem- 
porary permits. Section 68-F (1-C) caters 
to such a situation where a scheme hæs 
been published and, therefore, the Cor- 
poration would be entitled to temporary 
permits till the approved scheme is pub- 
lished, vet if the Corporation is unable to 
provide service by obtaining all requisite 
temporary permits, the State Transport 
Authority or the Regional Transport Au- 
thority as the case may be, in exercise of 
power conferred specifically upon it by 
Section 68-F (1-C) can grant temporary 
permits to persons other than the Cor- 


poration to operate vehicles on the route 


for which the scheme is published till 
modifed or approved scheme is published. 

6. It is not in dispute that there are 7. 
vacancies for temporary permits. It is an 
admitted position that the Corporation 
applied for only 3 permits. The State 
Transport Authority has not recorded a 
r emaining 
4 permits were not required to be issued. 
Undoubtedly, therefore, there were 4 
vacancies for which 4 temporary permits 
could be issued by the State Transport 
Authority on this interregional route. Un- 
doubtedly the permits will have to be 
temporary permits because the scheme 
has been published in respect of the route 
under Section 68-C. 


7. The State Transport: Authority, the 


- State ‘Transport: Appellate Tribunal -and ~- 
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the High Court fell into an error by in- 
terpreting Section 68-F (1-C) only to mean 
that even though there are 7 vacancies 
and the Corporation applied for only 3 
temporary permits, once the Corporation 
made an application for temporary per- 
mits not for the full strength but some- 
thing short of it there was no power left 
in the State Transport Authority to grant 
temporary permits to any one else. Ob- 
viously Section 68-F (1-C) does not admit 
lof such a construction. The State Trans- 
port Authority has power under sub-sec- 
tion (1-C) to grant temporary permit to 
any person in respect of the area or the 
route or part thereof specified in the 
scheme. The expression ‘any person’ would 
comprehend any person even other than 
the Corporation. One has to read Sec- 
tion 68-F (1-A) and Section 68-F (1-C) 
harmoniously. If the Corporation applies 
for temporary permits undoubtedly the 
State Transport Authority cannot grant 
permit to any one else if the Corporation 
has applied for all the permits. But Sec- 
tion 68-F (1-C) clearly envisaged a 
situation where application for a tempor- 
ary permit is not made under Sec- 
tion 68-F (1-A) by the Corporation and 
there is felt need for providing transport 
service on the route in question. 


8. Now it cannot be „gainsaid that 
there were 7 vacancies for temporary per- 
mits. because the strength was increased 
from 18 to 20. The State Transport Au- 
thority is the proper authority to decide 
the strength of vehicles to be plied on a 
route. If the Corporation is willing to 
operate vehicles to the maximum strength 
undoubtedly the State Transport Author- 
ity will have to grant permit to the Cor- 
poration under Section 68-F (1-A) to the 
exclusion of others. But if the Corpora- 
tion was unable to provide vehicles for 
the optimum strength fixed by the State 
Transport Authority the remaining per- 
mits will have to be granted to any other 
person willing to obtain temporary permit 
and ply vehicle because in respect of the 
remaining strength there would be no 


application by the Corporation and Sec-’ 


tion 68-F (1-C) would be squarely at- 
tracted. In interpreting the provisions of 
‘Chapter IV-A of Motor Vehicles Act, 1939 
it is undoubtedly true that the Corpora- 
ition enjoys a preferential treatment in 
‘the matter of obtaining permits. The au- 
thority under the Act must not ever lose 
sight of the fact that the primary con- 
‘sideration must be the service available 
to the travelling public. While interpret- 
‘ing the provisions of the Motor Vehicles 
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Act undoubtedly the competing claims 
between the Corporation and the other 
private operators may be examined with 
teference to the provisions of the Act. 
But the overall consideration namely the 
service is for the benefit of the travelling 
public should never be overlooked for a 
moment. 


9. Reverting to the facts of this case 
if the approach of the High Court is ac- 
cepted it would lead to a startling result. 
Assuming there were 10 vacancies for 
temporary permits and the Corporation 
was able te provide only one vehicle and 
therefore applied for only one permit, ac- 
cording to the State Transport Appellate 
Tribunal as well as the High Court no 
temporary permit can be granted to any- 
one else for the remaining 9 vacancies. 
Such is not the position emerging from a 
combined reading of Section 68-F (1-A) 
and Section 68-F (1-C). The correct ap- 
proach would be that keeping in view the 
strength of the vehicles fixed by the com- 
petent authority, the authority should first 
examine the ‘application for number ot 
temporary permits made by the Corpora- 
tion. If the Corporation has made applica- 
tion for temporary permits covering all 
the vacancies the matter ends there. But 
if the Corporation does not apply for all 
the permits but only for some, the in- 
escapable . conclusion is that for the re- 
maining strength. the Corporation has 
made no application for the temporary 
permits and Section 68-F (1-C) would be 
squarely attracted. In that event the State 
Transport Authority or the Regional 
Transport Authority as the case may be 
will have to examine the applications for 
temporary permits made by persons other 


than the Corporation and if they are 
found to be competent, eligible and qua- 
lified they may have to be granted per- 





mits for the benefit of the large travelling 
public. That is why power to increase 
strength of fleet operating on the route 
is conferred and has to be exercised in 
public interest meaning transport facility 
to travelling publie. In this case there 
were 7 vacancies for temporary permits. 
The Corporation applied for only 3. It 
was incumbent upon the State Transport 
Authority to consider the applications of 
the present appellants for the remaining, 
4 vacancies and grant four permits accord-| 
ing to law. 


19. Accordingly this appeal is allow- 
ed and the orders of the State Transport 


i 


Authority; the State Transport Appellate 


Tribunal and the High Court are set 
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aside and the matter is remitted to the 
State Transport Authority to consider the 
applications of the present appellants for- 
the remaining 4 vacancies and pass orders 
according to law. In the. circumstances. 
of this case, there will be no order as to 
costs. 

Appeal allowed. 
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(From: AIR 1968 Madh.. Pra. 150) 


S. MURTAZA FAZAL ALI AND P. S. 
KAILASAM, JJ. 


Civil Appeal No. 1548 of 1970, D/- 8-5- 
1980. 


Manik Chand and another, Appellants 
v. Ramchandra, Respondent. 

Hindu Minority and Guardianship Act 
(82 of 1956), S. 8 — Power of Hindu 
guardian to bind minor in a contract for 
purchase of immovable property. (Trans- 
fer of Property Act (1882), S. 55 (5) (b))— 
(1912) 9 All LJ 33 (PC), Not foll. AIR 
1968 Madh Pra 150, Reversed. 

After the passing of Hindu Minority 
and Guardianship. Act, 1956, the guar- 
dian of a Hindu Miner has power to do 
all acts which are necessary or reason- 
able and proper for the benett of the 
minor or for realisation, protection or 
benefit of the minors estate. This provi- 
sion makes it clear that the guardian is 
entitled to act so as to bind the minor if 
it is necessary or reasonable and proper 
for the benefit of the minor. The power 
thus conferred by the Section is in no 
way restricted than that was recognised 
under Hindu Law. This applies even to a 
contract for purchase of immovable pro- 
perty. As it is within the competence of 
the guardian, the contract is entered into 
effectively on behalf of the ‘minor and the 
liability to pay the money is the liability 
of the minor under the Transfer of Pro- 
perty Act. It cannot be said that in a con- 
tract for purchase of property, the guar- 
dian would be binding the minor by his 
personal covenant. Thus the contract 
entered into by the guardian on behalf 
of the minor is enforceable. (1912) 9 All 
LJ 33 (PC), Not foll.; AIR 1968 Madh Pra 
150, Reversed. (Paras 4, 5) 


Cases Referred: Chronological Paras 
AIR 1956 Andh Pra 33 (FB) © 4 
ATR 1951 Mad 481 4 
AIR 1948 PC 95:1948 AN LJ 226 4 


(1912) 9 All LJ 38: FLR 39 Cal 282 (PC) 4 
mo Ind App 114: ILR 30 Cal. m 
P . ’ 
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(1894) ILR 18 Mad 415 . ` 4 


(1856) 6 Moo Ind App 898 (PC) 4 
Mr. Shiv Dayal Srivastava, Sr. Advo- 
cate, (Mr. T. C. Sharma, Advocate with 


him), for Appellants; Dr. Y. S.  Chiiale, 
Sr. Advocate, (Mr. Romeshwar Nath, 
Advocate with him), for Respondent. 
KAILASAM, J.:— This appeal is by 
the plaintiff by special leave granted by 
this Court against the judgment and de- 
cree dated 9-2-1968 passed by the Divi- 
sion Bench of the Madhya Pradesh High 
Court in first appeal No. 21 of 1966* dis- 
missing the suit for specific performance. 
The plaintiffs 1 and 2 who were minors 
entered into an agreement on 30-9-1961 
through their mother and guardian Smt. 


- Phoolibai with the respondent to purchase 


a house situated in Thandi Sarak for 
a sum of Rs. 11,000/-. A sum of Rupees 
1000/- was paid as earnest money aud 
the balance was to be paid at the time of 
the registration of the sale-deed. Accord- 
ing to the plaintiffs/appellants, 
spondent did not carry out their part of 
the agreement and the appellants filed 
the present suit for specific performance 
of the contract on 28-3-1962 in the Court 
of Additional District Judge, Gwalior. 
The suit was decreed on 15-4-1966. The 
plaintiffs deposited Rs. 10,500/- the 
balance of the price on 13-7-1966. The 
respondent appealed to the High Court 
against the judgment and decree of the 
trial court which allowed the appeal and 
dismissed the suit. 


2. The High Court agreed with the 
findings of the trial Court on the merits 
and fdéund that it was the respondents 
who committed breach of contract but 
dismissed the suit on the ground that as 
the contract was entered into on behalf 
of the minors, a decree for specilic per- 
formance could not be granted to the ap- 
pellants for want of mutuality. 

8. Mr. Shiv Dayal Srivastava, leamed 
counsel appearing for the appellants, sub- 
mitted that the lower cowt erred in 
holding that the contract for purchase of 
property by the guardian on behalf of 
the minors. is unenforceable due to lack 
of mutuality and submitted that so long 
as the transaction is for the benefit of the 
minor, the defendants cannot resist the 
decree for specific performance.. ; 

A minor has no legal competence 
to enter into a contract or authorise some- 
one else on his behalf to enter into a 
contract. But under the Hindu Law the 
natural guardian is empowered to enter 


*Reporited in AIR 1968 Madh. Pra. 150 


the re- 
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into a contract on behalf of the minors 
and the contract would be binding and 
enforceable if the contract is for the bene- 
fit of the minor. One of the earliest cases 
which dealt with the right of the guar- 
dian to enter into a contract on behalf 
of the minor, is Krishnaswami v. Sundar- 
appayyar, (1894) ILR 18 Mad 415 where 
a Bench of the Madras High Court held 
that S. 11 of the Contract Act does not 
exclude the power of the guardian of a 
minor to represent him and enter into 
contracts on his behalf either beneficial 
or necessary to the minor under Hindu 
Law and that the English Law that a 
minor cannot claim specific performance 
which proceeds on the ground of want of 
mutuality, has no application to this 


country. The position under the Hindu- 


Law is that a guardian has legal compet- 
ence to enter into a contract on behalf of 
the minor for necessity or for the beneft 
of the estate. Dr. Chitale, learned counsel 
for the. respondent submitted that he 
does not dispute the competence of a 
guardian to enter into a contract on be- 
half of the minor if it is for necessity or 
for the benefit of the estate, but contend- 
ed that the right can only be confined to 
sale of property and would not extend to 
the purchase of property. His submission 
is that regarding the purchase of the pro- 
perty, it involves a minor into an obliga- 
tion of making a payment and that it 


would amount to personal coven- 
ant by the guardian binding the 
minor. In support : of his conten- 
tion, he strongly relied on a deci- 


sion of the Privy Council in Mir Sarwar- 
jan v. Fakhruddin Mahomed Chowdhury, 
(1912) ILR 39 Cal 232:(9 All LJ 33) 
which reversed the view of a Bench of 
the Calcutta High Court which held that 
there was no want of mutuality in the 
case and that the agreement is enforce- 
able against the minors and that the acts 
of the guardian in this country bind the 
minor though there is no difference be- 
tween his position and powers and those 
of a manager. The Privy Council held 
that they were unable to accept the view 
of the Division Bench that there was no 
difference between the position and powers 
of the manager and those of a guardian. 
Holding that it is not within the compet- 
ence of 1 manager of a minors estate 
or of a guardian of a minor to bind the 
minor or the minor’s estate by a contract 
for the purchase of immovable property 
and that the miner was not bound by the 
contract for want of mutuality, the Privy 


Council held that a decree for specific 
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performance cannot be granted. The . 
Privy Council in a later decision in Sri- 
Subba 
Rao, ILR (1949) Mad 141: AIR 1948 PC 
95:75 Ind App 115, held that a guardian 
of a minor is competent to enter into a 
contract on behalf of the minor so as to 
bind him if it is for the benefit of the 
minor. Though the decision of the Privy 
Council in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhury (supra) was 
brought to its notice, the Privy Council 
did not refer to it but referred to its ear- 
lier decision in Hannumenpersaud Panday 
v. Mussumat Babooee Munraj Koonweree 
(1856) 6 Moo Ind App 393, where it was 
stated that “the act of the mother and 
guardian in entering into a contract of 
sale was an act done on behalf of the 
minor appellant”. A passage from Pollock 
and Mulla’s Indian Contract and Specific 
Relief Acts wherein the observation of 
the Privy Council in Mohori Bibee v. 
Dharamodas Ghose (1908) 30 Ind App 114 
that “it is, however, different with regard 
to contract entered into on behalf of a 
minor by his guardian or by a manager 
of his estate,” was referred to. In such a 
case it has been held by the High Courts 
of India, in cases which arose subsequent 
to the decision of the Judicial Committee, 
that the contract can be specifically en- 
forced as being within the competence of 
the guardian to enter into on his behalf 
so as to bind him by it, if it is for the 
benefit of the minor. But if either of 
these two conditions is wanting. the con- 
tract cannot be specifically enforced at 
all. Though the earlier decision of the 
Privy Council in. Mir Sarwarjan v. Fakh- 
ruddin Mohamad Chowdhury (supra) 
was not referred to, the ob- 
servations make it clear that it 
was not followed. In Suryoprakasam v. 
Gangaraju AIR 1956 Andh Pra 33 at 
p. 40 (FB), the Andhra High Court ex- 
pressed its view that it had no hesitation 
to hold that the considered judgment of 
the Judicial Committee in AIR -1948 PC 


95 : ILR (1949) Mad 141 must be taken 
as overruling all the previous decisions 


based on 32 Cal 232 (PC) (The reference 
82 Cal 282 (PC) appears to be an error 
for (1912) ILR 89 Cal 282:(9 Al LJ 33} 
(PC)). It also held that there could not 
be any essential distinction between the 
contract of sale and contract of purchase. 
The High Court. cited with approval the 
view taken by Vishwanatha Sastri, J. of 
the Madras High Court in AIR 1951 Mad 
431 : (1950) 2 Mad LJ 597. It is unnecessary 
to go into this question any further as 
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after the passing of Hindu Minority Act, 
1956, the guardian of a Hindu Minor has 
power to do all acts which are necessary 
or reasonable and proper for the benefit 
of the minor or for realisation, protection 
or benefit of the minors estate. This pro- 
vision makes it clear that the guardian is 
entitled to act so as to bind the minor if 
it is necessary or reasonable and proper 
for the benefit of the minor. The power 
thus conferred by the section is in no 
way more restricted than that was re- 
cognised under the Hindu Law. It is not 
disputed in this case that the contract 
entered into by the guardian is for the 
benefit of the minor. It appears quite 
strange that the respondent should oad 
that the transaction is not for the benefit 
of the minor when the minor is convinc- 
ed it is in his benefit and that it is worth 
pursuing the litigation up to this Court. 
Ít is common knowledge that the prices 
of immovable property have been on the 
rise and there can be no doubt that the 
transaction is for the benefit of the minor. 


5. Finding himself faced with these 
insurmountable difficulties, Dr. Chitale, 
sought to plead that in any event S. § of 
the Hindu Minority Act specifically pro- 
hibits the guardian from binding the 
minor by his personal covenant. The sub- 
mission was that the contract by the 
guardian which binds the minor to make 
a payment, would be in the nature of a 
personal covenant and as such is exclud- 
ed by S. 8. In support of his plea, the 
learned counsel relied on S. 55. (5) (b) of 
the Transfer of Property Act and sub- 
mitted that so far as the payment of the 
purchase price is concerned, there is per- 
sonal covenant. We are unable to accept 
this contention for it cannot be said that 
the guardian by the contract was binding 
the minor by his personal covenant. As 
it is within the competence of the guar- 
dian, the contract is entered into effec- 
tively on behalf of the minor and_ the 
liability to pay the money is the liability 
of the minor under the Transfer of Pro- 
perty Act. We are unable to accept the 
plea that in a contract for purchase of 
property, the guardian would be binding 
the minor by his personal covenant. In 
the result we find that the contract enter- 
ed into by the guardian on behalf of the 
minors is enforceable. The appeal is, 
therefore, allowed with costs and the de- 
ce passed by the Trial Court is restor- 
ed. 

Appeal allowed. 
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AIR 1981 SUPREME COURT 521 
(From: Calcutta) 

V. R. KRISHNA IYER, R. S5. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 
Civil Appeal No. 276 of 1974, D/- 6-8- 

1980. 

Shantimoy Das, Appellant v. Indu Bhu- 
shan De and others, Respondents. 

Constitution of India, Art. 188 — Ap- 
peal by tenant against his eviction — 

Tenant seeking time to vacate — Time ot 

one year granted, subject to his giving 

undertaking to deposit arrears of rent 
and to give vacant possession by parti- 

cular date. (Paras 2, 3) 


V. R. KRISHNA IYER, J.:— Having 
heard Mr. Ghosh for the appellant we 
are satisfied that the submission which 
merits consideration is as to the time thal 
we should grant to him for vacating the 
premises, having regard to the circum- 
stance that he has been in long possession 
and he has continued in possession by re- 
sourceful litigation since 1964. Shri 
Majumdar counters the submission for 
time because rents are in arrears and the 
appellant has been clinging to possession 
far too long. 


2. We have addressed ourselves to| 
the rival submissions and feel satisfied 
that if the appellant gives an undertak- 
ing within one month from today contain- 
ing two conditions, violation of which 
will involve instant eviction and proceed- 
ings for breach of undertaking, he will 
be given a period of one year from to- 
day, that is up to 6th August, 1980 for 
vacating possession. The conditions are: 


(a) That he will within three months 
from today deposit in the trial court the 
entire arrears of rents and continue to 
pay rent for every month by the 15th of 
the succeeding month; 

(b) That he will give vacant possession 
on or before the date we have fixed and 
see that he will not alienate or otherwise 
put in possession of the premises or part 
thereof any person other than himself. 


8. In case the undertaking is not filed 


in time or if any of the conditions in the 


undertaking is broken then there will be 
instant eviction, Subject to these condi- 
tions and filing of the undertaking we! 
dismiss the appeal. 

Appeal dismissed. 
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AIR 198] SUPREME COURT 522 


Y. V. CHANDRACHUD, C. J., P. N. 
BHAGWATI, V. R. KRISHNA IYER, 
V. D. TULZAPURKAR AND 

A. P. SEN, JJ. 


Writ Petns. Nos. 111-114. 201, 208. 738, 
885 and 944 of 1979, D/- 9-5-1980. 


Sasanka Sekhar Maity and others etc., 
Petitioners v. Union of India and others, 
Respondents. 


(A) W. B. Land Reforms Act (10 of 
1956), Chapter I, S. 14-M As inserted 
by W. B. Amendment Act (12 of 1972) 
— Fixation of ceilin on agricul- 
tural holdings — Provisions of Ch. I 
have constitutional immunity of Art. 31-A 
and cannot be challenged by invokin 
provisions of Arts. 14, 19 (1) (£ or 31 3 
of the Constitution. 


The Act is a piece of social legislation 
for agrarian reform. The object of the 
legislation is to break up the concentra- 
tion of ownership and control of the 
material resources of the community and 
to so distribute the same as best to sub- 
serve the common good, as enjoined by 
Art. 39 (b). Having regard to the quantity 
of land available in the State of West 
Bengal, the ceiling limits appear to be 
reasonable and fair. For equitable distri- 
bution of the natural resources. it was 
essential to design the Act as it is so that 
the surplus land is available for distribu- 
tion to the landless peasentry. In order, 
therefore, to reconcile the fundamental 
rights of the community as a whole with 
the individual rights of the more fortu- 
nate section of the community, it was 
fundamentally necessary to make the im- 
pugned legislation to secure to a certain 
extent the rights of that part of the com- 
munity which is denied its legitimate 
share in the means of livelihood. 

(Para 23) 


The ceiling on agricultural holdings 
once fixed cannot be static, unalterable 
for all times. The expression “any law for 
the time being in force”, appearing in the 
Second proviso to Art. 31A (1) of the Con- 
stitution obviously refers to the law im- 
posing a ceiling. Here it is the impugned 
Act which introduced Chapter HB im- 
posing a new ceiling on agricultural 
holdings of raiyats. That is the law for 
the time being in force, and no land is 
being acquired by the State under S. 14-L 
within the ceiling limits prescribed there- 
in. (Para 27) 
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The second proviso to Art. 31A (1) refers 
to the “ceiling limit applicable to him”, 
which evidently refers to the law in ques- 
tion and not earlier law, that is S. 6 (1) of 
the West Bengal Estates Acquisition Act. 
1953. Further, both S. 4 (3) and S. 6 (2) of 
the Act stood deleted by the (Amend- 
ment) Act. (Para 28) 

The ceiling limit introduced by S$. 14-M 
of the impugned Act is the ceiling limit 
“under the law for the time being in 
force” within the meaning of the second 
proviso to Art. 31A (1). That being so, the 
provisions of Chapter IIB have the con- 
stitutional immunity of Art. 31A and can- 
not be challenged on the ground that they 
are inconsistent with, take away or 
abridge the fundamental rights guaranteed 
by Arts. 14, 19 (1) (£) or SI (2). Even if it 
were not so, they would be under the pro- 
tective umbrella of Art. 31B. Indubitably, 
the provisions of Chapter IIB are a Jaw 
related to agrarian reform and thus pro- 
tected. AIR 1972 SC 2097 and AIR 1972 
SC 2027, Foll. (Paras 81. 84) 


Art. 368 — 
Art. 368 to 


(B) Constitution of India, 
Power of Parliament under 
validate State law. 


The submission that Parliament cannot 
in exercise of its constituent power under 
Art. 368 validate a State law, proceeds on 
a misconception arising from failure to 
distinguish between a law made in exer- 
cise of legislative power and the law 
made in exercise of the constituent power. 
When Art. 81-B was introduced, it vali- 
dated retrospectively 18 Acts specified in 
the Ninth Schedule, which, but for this 
provision, were liable to be impugned 
under Art. 18 (2), Art. $1-B conferred con- 
stitutional immunity to such laws {all þe- 
ing enactments of State Legislatures) and 
Parliament alone could have done so by 
inserting the said Article in the Constitu- 
tion in exercise of its constituent power 
under Art 368. In substance and reality it 
was a constitutional device employed to 
protect State Jaws from becoming void 
under Art. 13 (2). The language in Arti- 
cle 31-B is virtually lifted from Arts. 18 (1) 
and (2). While Art. 18 (2) invalidates 
legislation, which takes away or ubridges 
the rights conferred by Part II, Art. 31-B 
extends ‘protective umbrella’ to such 
legislation if it is included in Ninth Sche- 
dule and, therefore, the Courts will have 
no power to go into the constitutionality 
of the enactments as included in the 
Ninth Schedule except on the ground of 
want of legislative competence. 

(Para 35) 
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(C) W. B. Land Reforms Act (10 of 
1956), S. 14-K (c) (as inserted by W. B. 
Land Reforms (Amendment) Act (12 of 
1972) — Constitutional validity — Con- 
cept of family and clubbing together of 
land holding of each member of family — 
Not violative of second proviso to Arti- 
cle 31-A (1). 


The definition of ‘family’ as contained 
in S. 14K (c) is more realistic than the de- 


finitions of this term in similar Jaws for 
imposition of ceiling on agricultural 


holdings enacted in other States. The de- 
finition is much wider, and far more 
. generous and humane. The legislature on 
acorrect perspective has enlarged the de- 
finition of a family to the maximum possi- 
ble extent, and provides for as many as 
nine members. Normally, the father of a 
raiyat would have his separate holding 
and would be entitled to a separate ceil- 
ing area of his own determined under 
S. 14M. The legislature had to draw a 
line somewhere. (Para 38) 


The creation of an artificial concept of 
family and making provision for the club- 
bing together of land holding of each 
member of the family are not violative of 
the second proviso to Art. 31A (1), and 
even if they were, they were protected 
by Art. 81B. This had necessarily to be 
done for the purpose and object of the 
legislation i. e., imposition of a ceiling on 
agricultural holdings, One is apt to forget 
that the provisions of Chapter ITB are a 
law for imposition of ceiling on agricul- 
tural holdings of raiyats and are not a 
law for enlargement of such holdings, 
i. e., these put a limit on the maximum 
limit of a holding of a raiyat. The Act 
adopts the individual as the unit and not 
the family and allows for augmentation 
of his holding depending upon the normal 
concept of a family. (Para 89) 

(D) W. B. Land Reforms 
1956). Ss. 14-P and 14-U (as inserted by 
W. B. Land Reforms (Amendment) Act 
(12 of 1972)) — Avoidance of transfer of 
land by S. 14-P and imposition of restric- 
tion on transfer under S. 14-U — Not un- 
reasonable so as to offend against Arti- 
cle 19 (1) (£) of the Constitution. 


The scope and effect of S. 14P are that 
all agricultural lands transferred after 
August 7, 1969 shall be taken into account 
in computing the ceiling of the raiyat. 
The effect was that the ceiling virtually 
imposed treating the family as the unit in 
S. MM (2) was given a retrospective 
effect by S. 14P with effect from August 7. 
1969. The fixation. of a back-date is a usual 
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legislative device to prevent avoidance 
of change brought about by law. There is 
no warrant for the submission that the 
‚date mentioned in S. 14P bears no reason- 
able nexus with the object or purpose of 
the legislation. (Paras 46, 47) 

Such provisions as are made under Sec- 
tion 14-U are to be found in all the Acts 
passed by different States relating to im- 
position of ceiling on agricultural land 
and indeed they are essential for imple- 
menting the scheme of the Act. There 
were plenty of reasons to believe that 
splitting of big holdings between mem- 
bers of the family had taken ‘place on 
considerable scale in anticipation of the 
legislation. (Paras 48, 49) 


The legislature was fully competent to 
lay down the maximum limit of an agri- 
cultural holding and make ancillary pro- 
visions to make the law effective by avoid- 
ance of transfers. These provisions con- 
tained in S. 14P and S. 14U thus appear 
to be reasonable without which the whole 
object of enacting Chapter IIB for the 
imposition of a ceiling on agricultural 
holdings would have been completely 
frustrated. Those provisions, therefore, do 
not offend against Art. 19 (1) (£) of the 
Constitution. (Para 50) 


(Œ) W. B. Land Reforms Act (10 of 
1956), S. 17 (as amended by W. B. Land 
Reforms (Amendment) Act (8 of 1971) and 
W. B. Land Reforms (Amendment) Act 
(12 of 1972)) — Acquisition of land com- 
prised in orchards — Provision for pay- 
ment of compensation — Constitutional 
validity. 


Where the legislature has laid down 
the principles for computation, the 
amount of compensation is not justiciable 
after the Constitution (Fourth Amend- 
ment) Act, 1955. It cannot be asserted 
that compensation payable for acquisition 
of land comprised in orchards in excess 
of the ceiling limit in S. 14Q (2), accord- 
ing to the provisions of S. 14V is illusory. 

Where the law provides for payment of 
compensation as much as twenty times 
the annual income, it is virtually the capi- 
talized value. The petitioners who own 
orchards. would, therefore, get much more, 
as the income derived by them would be 
greater than the raiyats holding land in 
excess of the ceiling limit in S. 14M (2). 

(Para 55) 

(F) W. B. Land Reforms Act (10 of 
1956), Section 14-M (5) (as inserted 
by W. B. Land Reforms (Amendment) Act 
(12 of 1972} — Computation of ceiling 
area in respect of religious and charitable 
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trusts — Adequate safeguards are provid- 
ed u/s. 14-Q (8) to soften rigour of the 
Act. (Para 63) 
Cases Referred: Chronological Paras 


AIR 1973 SC 1461 : (1973) Supp SCR 1 33 
AIR 1972 SC 2027 : (1978) 1 SCR 399 A 


AIR 1972 SC 2097 : (1978) 1 SCR 326 29, 
82, 33 


AIR 1952 SC 252 : 1952 SCR 889 62 


Mr. B. K. Datta and Mr. S. C. Majum- 
dar, Advocates (in W. P. No. 208) and 
Mrs. Lakshmi Arvind, Advocate (in W. P. 
Nos. 111-114 and 208), Mr. D. P. Mukher- 
jee and Mr. A. K. Ganguli, Advocates (in 
W. P. No. 944). Mr. M. N. Phadke. 
Sr. Advocate (M/s. Amlan Ghosh and Mir 
Mohammed Asfia, Advocates with him) 
(in W. P. No. 738) and Mr, M. N. Phadke, 
Sr. Advocate (M/s. P. K. Sahana and 
Sukumar Ghosh, Advocates with him) (in 
W. P. No. 885), for Petitioners; Mr. L. N. 
Sinha, Attorney-General . (in W. P. 
No. 208), Mr. S. N. Kackar. Sr. Adovcate 
(in W. P. No. 738), Mr. Gobind Mukhoty, 
Advocate (in W. P. Nos. 208 and 738) and 
Mr. Rathin Das. Advocate. for Respon- 
dents; Mr. P. K. Pillai, Advocate, for 
Applicant and intervener in W. P. No. 208. 


SEN. J. :— In this batch of writ peti- 
tions. the main question that falls for 
determination, is whether the provisions 
of Chapter IIB of the West Bengal Land 
Reforms Act, 1955 (Act X of 1956) insert- 
ed by the West Bengal Land Reforms 
(Amendment) Act, 1971 (Presidenťs Act 
III of 1971), and replaced by the West 
Bengal Land Reforms (Amendment) Act, 
1972 (Act XII of 1972) with retrospective 
effect from February 12, 1971, which 
provide for a fixation of ceiling on agri- 
cultural holdings and for matters ancillary 
thereto, are violative of the second proviso 
to Art. 31A (1) of the Constitution. 


2. The challenge in particular is to 
the validity of the definition of the term 
‘family’ contained in S. 14K (c), the fixa- 
tion of ceiling limits of a raiyat under; 
S. 14M (1) the provision for lands held 
by the members of a family being club- 
bed under S. 14M (2), the avoidance of 
transfers by S. 14P, the fixation of a ceil- 
ing limit on orchards under S. 140 (2), the 
vesting of surplus land in the State under 
S. 14S (1), the penal consequences for 
failure to file a return provided for in Sec- 
tion 14T (4), the imposition of a restric- 
tion on transfers under S. 14U and the 
absence of a provision for payment of 
compensation or acquisition of homestead 
under S. HV. + > > Bo gt 
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3. It would be convenient to refer, in 
the first place, to the legislative changes 
brought about in the State of West Bengal 
in furtherance of the Directive Principles 
enshrined in Art. 39 (b). Agrarian reform 
was undertaken in two stages. The first 
was the stage of abolition of the zamindari 
system. The West Bengal Estates Ac- 
quisition Act, 1953 (Act I of 1954) which 
received the assent of the President on 
February 12, 1954, and has been placed 
in the Ninth Schedule as item No. 59, was 
an Act to provide for the acquisition of 
estates, of rights of intermediaries therein 
and of certain rights of raiyats and under- 
raiyats. By virtue of notification under ` 
S. 4 issued on April 14, 1955 declaring 
April 15, 1955 to be the date of vesting, 
the estates and the rights of inter- 
mediaries therein, vested in the State free 
from all encumbrances from’ that date. - 
Section 5 provided that on and from the 
date of vesting, the estates and the rights 
of intermediaries in the estates shall vest 
in the State free from all encumbrances. 
Section 6 (1) provided that, notwithstand- 
ing anything contained in Ss. 4 and 5, an 
intermediary shall, subject to certain con- 
ditions, be entitled to retain (a) land com- 
PS in homesteads, (c) non-agricultural 
and in his khas possession not exceeding 
15 acres in area, and excluding any land 
retained under cl. (a), (d) agricultural fand 
in his khas possession not exceeding 
twenty-five acres in area, as may be chosen 
hy him, (e) tank fisheries, and (f) land 
comprised in tea gardens or orchards or 
land used for the purpose of livestock 
breeding, poultry farming or dairy ete. 
Sub-section (2) thereof provided that, an 
intermediary who was entitled to retain 
possession of any land under sub-s. (1), 
shall be deemed to hold such land direct- 
ly under the State from the date of vest- 
ing as a tenant. 


4. Chapter VI of the West Bengal 
Estates Acquisition Act, 1953, which pro- 
vided for acquisition of interest of raivats 
and under-raiyats, however, did not come 
into force on the publication of the noti- 
fication under S. 4 for the acquisition of 
estates and the rights of the intermediar- 
ies therein with effect from April 15, 1955. 
That was because S. 49 provided that this 
Chapter was to come into force on such 
date as the Government may by notifica- 
tion appoint. By S. 52 it was provided 
that on the issue of a notification under 
S. 49, the provisions of Chapters II, II, 
V and VII were to apply, with such modi- 
fication as may ‘be necessary, mutatis 
mutandis ‘te raiyats and- under-raiyats’as if. . 
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such yaiyats and under-raiyats were inter- 
mediaries and land held by them were 
estates. After the extinction of the feudal 
system of zamindari, the big landlords 
became intermediaries, but by virtue of 


-~ 8. 6 (1) (a), (c), (d), (e) and (, they were 


entitled to retain land comprised in home- 
steads, non-agricultural land in their’ khas 
possession not exceeding 15 acres, agri- 
cultural lands in their khas possession not 
exceeding 25 acres, tank fisheries and 
land comprised in tea gardens or orchards 
or Jand used for the purpose of livestock 
breeding, poultry farming or dairy. Under 
S. 6 (2), they became tenants of the State. 
The stage was thus set for the imposition 
of a ceiling on agricultural holdings. 

5. The West Bengal Land Reforms 
Act, 1955 (Act X of 1956) came into force 
on March 81, 1956. The object and pur- 
pose of the Act, as reflected in the pre- 
amble, was to reform the law relating to 
land tenure consequent on the vesting of 
all estates and of certain rights therein in 
the State. This was followed by a notifica- 
tion issued by the State Government 
under S. 49 of the West Bengal Estates 
Acquisition Act, 1956 on April 9, 1956. As 
a result of the notification under S. 49, 
the petitioners who are raiyats, were 
deemed to be ‘intermediaries’ and ‘the 
lands owned and possessed by them as 
estates, and all the lands and the peti- 
tioners’ rights in such lands vested in the 
State with effect from April 10, 1956. But 
the petitioners as intermediaries were per- 
mitted to retain the lands as provided for 
in S. 6 (1). 

6. This state of affairs continued till 
February 12, 1971, when the West Bengal 
Land Reforms (Amendment) Act, 1971 
(President’s Act III of 1971) came into 
force. This was replaced in due course, 
by the West Bengal Land Reforms 
(Amendment) Act, 1972 (Act XII of 1972) 
with retrospective effect from February 
12. 1971. Those Acts brought about a 
drastic change by. introducting Chap- 
ter IIB for the imposition of a ceiling on 
agricultural holdings. As a necessary con- 
sequence the Acts deleted S. 4 (8) as well 
as S. 6. As a result of the deletion of Sec- 
tion 4 (8), the right of retention of raiyats 
of agricultural lands to the extent of 25 
acres was taken away and the deletion of 
S. ‘6 (2) relieved the State of the obliga- 
tion to pay market value for acquisition 
of the surplus land. i E 


7. West Bengal Land Reforms Act, 
1955 (Act X of 1956) and the West Bengal 
Land Reforms (Amendment) Act, 1972 
(Act XII of 1972), which introduced, 
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Chapter UB therein with _xetrospective 
effect from February 12. 1971, have both 
been placed in the Ninth Schedule by the 
Constitution (Thirtyfourth _Amendinent) 
Act, 1974 being items 60 and 8} thereof. 
They have thus the immunity of Art. 31B, 
besides being fully’ protected under 
Arts, 831A and 31C. . 


8. Learned counsel for the petitioners, 
however, seeks to achieve a break-through 
in three ways. In the first place, he con- 
tends that Art. 31A- is not attracted be- 
cause of the breach of the second proviso 
to Art. 31A (1) inasmuch as Chapter IIB 
provides for acquisition of land within the 
ceiling limits applicable to the petitioners 
without making provision for payment of 
compensation at the market value. In the 
second place, he argues in the alternative. 
that the Parliament cannot in exercise of 
its constituent power under Art, 868 vali- 
date a State law. Thirdly, he tries to get 
over Arts. 31B and 31C on the ground 
that in so far as the provisions of Chap- 
ter ITB are inconsistent with or take away 
or abridge the fundamental] right to ac- 
quire, hold and dispose of property, they 
affect the ‘basic structure’ of the Constitu- 
tion. Even if the right to property does 
not form a basic structure of the Consti- 
tution, he contends that Chapter IIB is 
bad as it offends Arts. 14 and 31. 


9. It is urged that the lowering of the 
ceiling area of agricultural holdings by 
S. 14M from 25 acres, which the peti- 
tioners as ralyats were entitled to retain 
under S. 4 (8) of the Act, since deleted by 
the President’s Act 3 of 1971 and Act 12 
of 1972, to séven standard hectares, in the 
case of a raiyat having a family consist- 
ing of more than five members infringes 
Arts. 14, 19 (1) (f) and 81 (2) of the Con- 
stitution. The submission is that such 
lowering of the ceiling area, in the case 
of a raiyat, is tantamount to acquisition 
of land, within the ceiling limits applic- 
able to him and, therefore. S. 14V of the 
Act which provides for payment of com- 
pensation according to the provisions con- 
tained in Chapter HI of the West Bengal 
Estates Acquisition Act, 1958, and not for 
payment of compensation at a rate equi- 
valent to the market value thereof, of- 
fends against the second proviso to Arti- 
cle 31A (1). 


10. Various other questions are alse 
raised viz., the artificial definition of 
family contained in S. 14K (c) bears no 
reasonable nexus with the traditional con- 
cept of a family in West Bengal.. The ac- 
quisition of orchards as, defined in See- 
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tion, 14K (e) for which a ceiling 
area, is fixed at 20 standard hec- 
tares by Section 140 (2) is ultra 
vires the State Legislature as orchards 


cannot be treated as land as defined in 
S. 2 (7). The taking away of homesteads, 
which the petitioners were entitled to re- 
tain under S. 6 (1) of the West Bengal 
Estates Acquisition Act without making 
any provision for payment of market value 
thereof deprives them of property with- 
out payment of compensation in violation 
of Art. 81 (2). The provisions of S. 14P 
which provide that in determining the 
ceiling area any transfer effected by sale, 
gift or otherwise or by a partition by a 
raiyat after August 7, 1969, but before 
the date of publication in the Official 
Gazette of President’s Act 3 of 1971, i. e. 
February 8, 1971 shall be taken into ac- 
count as if such land had not been trans 
ferred or partitioned, as the case may be, 
in effect, virtually amounts to taking away 
of land within the ceiling area prescribed 
for him by S. 14M and is thus bad. 


1k. It is further urged that the restric- 
tion on transfer of land by a raiyat im- 
posed by S. 14U is an unreasonable re- 
striction and, therefore, offends against 
Art. 19 (1) (£. The validity of S. 14M (5) 
by which property belonging to a private 
trust or endowment, is treated to be pro- 
perty belonging to the beneficiaries i. e., 
shebaits, and each such shebait to be a 
raiyat to the extent of the share of his 
beneficial interest in the said trust or en- 
dowment, is assailed on the ground that 
it abridges the fundamental rights gua- 
ranteed Art. 26. Lastly. it is said, the 
fixation of a ceiling area by S. J4M, at a 
flat rate, irrespective of the nature and 
quality of the soil at 2.50 standard hec- 
tares in the case of a raiyat, who is an 
adult, unmarried person, or the sole sur- 
viving member of a family; 5.0 standard 
hectares in the case of a raiyat having a 
family consisting of two or more members, 
but not more than five members, and 7.0 
standard hectares in the case of a raiyat 
having a family consisting of more than 
five members, is wholly arbitrary, un- 
reasonable and void. 

12 Chapter IIB consists of Ss. 14J to 
14Y and bears the heading ‘Ceiling on 
Holdings’. The scheme of this chapter is 
as follows: Section 14] gives to the provi- 
sions of this Chapter an overriding effect 
by a non obstante clause. Section 14K 
deals with the definition of the terms used. 
in various sections, The expression “ceil- 
ing area” as defined in cl. (a) means the 
extent of land which a raiyat shall be en- 
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titled to own. The definition of ‘charitable 
purpose’ in cl. (b) is an inclusive one and 
it includes relief of the poor, medical re 
lief or the advancement. of education or 
of any other object of general public uti- 
lity. The term ‘family’ is defined in cl. (c). - 
and the expression ‘irrigated area’ in 
el. (d). The term cident is defined in 
cl. (e) and the expression ‘standard hec- 
tare’ in cl. (f). Section 14L provides that, 
on and from the date of the commence- 
ment of the provisions of Chapter IIB of 
the Act, no raiyat shall be entitled to 
own, in the aggregate, any land in excess 
of the ceiling area applicable to him under 
S. 14M. 


18. The provisions of S. 14M lay down 
the ceiling area with respect to different 
classes of raiyats and it varies from 2.50 
standard hectares depending on whether 
he is an adult unmarried person, to 7.0 - 
standard hectares, if he has a family con- 
sisting of more than five members. This 
again varies depending upon the nature 
of the land as the expression ‘standard 
hectare’ as defined in S. 14K (£) means, in 
relation to an agricultural land, an extent 
of land equivalent to 1,00 hectare in an 
irrigated area and 1.40 hectares in any 
other area. S. 14N provides for the deter- 
mination of irrigated area and S. 140 pro- 
vides for an appeal against such deter- 
mination. Section 14P provides that in de- 
termining the ceiling area, any land which 
was transferred by sale, gift or otherwise 
or partitioned, by a raiyat after August 
7, 1969. but before the date of publica- 
tion in the official Gazette, of the West 
Bengal Land Reforms prensa Act, 
1971, i. e„ February 8, 1971, shall be 
taken into account as if such land had 
not been transferred or partitioned, as 
the case may be. 


14. The ceiling area for a co-operative 
society, company. co-operative farming 
society. Hindu undivided family or a firm, 
is provided for by sub-s. (1) of S. 140. 
Sub-section (2) thereof prescribed the 
ceiling area of an orchard at 2.0 standard 
hectares or the actual area comprised in 
such orchard, whichever is the lesser. 
Sub-section (2A) provides that in deter- 
mining a ceiling area of a trust or insti- 
tution of a public nature, established ex- 
clusively for a charitable or religious pur- 
pose or both, the number of its centres, or 
branches in the State established before 
August 7, 1969 which do not hold any 
land as a raiyat shall be taken into ac- 
count and each such centre or branch 
shall be deemed to be a raiyat for the 
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purpose of cl. (e) of sub-s. (D of S. 14M, 
but the ceiling area of such a trust or 
institution shall not exceed the sum total 
of the ceiling area of each such centre 
or branch and of itself. Sub-section (8) 
provides that, if the State Government 
after having regard to all the circum- 
stances of the case, is satisfied that a cor- 
poration or institution established exclu- 
sively for a charitable or religious pur- 
ose, or both, or a person holding any 
and in trust, or in pursuance of any 
other endowment, creating a legal obliga- 
tion exclusively for a purpose which is 
charitable or religious, or both, requires 
land, as distinct from the income derived 
from such land, for the due performance 
of its obligation, it may, by notification 
in the Official Gazette, increase the ceiling 
urea of such corporation or institution or 
person to such extent as it may think fit. 

15. Section 14R confers exemption 
from the provisions of S. 14M to certain 
classes of raiyats like a local authority 
or any body or authority constituted or 
established by or under any Jaw for the 
time being in force. The vesting of Jand 
in excess of ceiling area is provided for 
by S. 14S, the duty of raiyat to furnish 
a return is. enjoined by S. 14T. Sec- 
tion 14U interdicts that, except where he 
is permitted, a raiyat owning land in ex- 
cess of the ceiling area applicable to him 
under S. 14M, shall not, after the pub- 
lication in the Official Gazette, of the 
Act, i. e., after February 8, 1971, transfer 
by sale, gift or otherwise or make a parti- 
tion of land owned by him, or any part 
thereof, until the excess land, which is to 
vest in the State under S. 148, has been 
determined and taken possession of by 
and on behalf of the State. 


16. Section 14V lays down the mode 
of computation of compensation payable 
for the vesting of the surplus land in the 
State. Section 14W provides for payment 
of damages for use and occupation of 
Jand in excess of the ceiling area by a 
raiyat if he continue to possess such Jand 
after the commencement of Chapter HB. 
Section 14X bars the jurisdiction of the 
Civil Courts to decide or deal with any 
question or determine any matter which 
is by or under this Chapter required to 
be decided or dealt with or to be deter- 
mined by Revenue Officer or other au- 
thority specified therein and no orders 
- passed or proceedings commenced under 
the provisions of this Chapter shall be 
called in question in any Civil Court. 
Section 14¥ provides that if after the 
commencement of this. Chapter, any 
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raiyat acquires any land, whether by 
transfer, inheritance or otherwise, and 
such land, together with the land owued 
by him, exceeds the ceiling area applic- 
able to him under S. 14M, the area of 
land which is in excess of such ceiling 
area shall vest in the State and ali the 
provisions of this Chapter relating to ccil- 
ing on holding shall apply to such land. 


Union of India 


17. The principal question for econ- 
sideration in these writ petitions is, whe- 
ther in view of Art. 31A of the Constitu- 
tion, any of the provisions of Chapter IIB 
can successfully be impugned for the 
reason that they violate the fundamental 
rights of the petitioners under Arts, 14. 
19 (1) (£) and 31 (2), 

18. Both Arts. 31A and 31B were in- 
troduced by the Constitution (First 
Amendment) Act, 1951 with retrospective 
effect with a view to validate zamindari 
abolition Acts, and confer immunity 
from challenge in Courts. It must be re- 
membered that the First Amendment was 
by the First Parliament. i. e by the 
Founding Fathers who were the members 
of the Constituent Assembly. They hav- 
ing given to the citizen the rights guaran- 
teed by Part III of the Constitution, felt 
that ‘primacy’ must be given to certain 
legislations, particularly the laws relating 
to agrarian reform, over the enjoyment by 
the citizen of his fundamental rights. It 
was with that object that Art. 831A was 
designed. i. e. in order to facilitate agra- 
rian reform as well as social control of 
the means of production. 


19. By 1955, when the Fourth Amend- 
ment was adopted the abolition of zamin- 
dari had been in large part accomplished 
throughout the country except im the 
State of West Bengal. There remained, 
and were to remain for many years, the 
next stage of agrarian change the imposi- 
tion of ceiling to prevent large holdings, 
the consolidation of fragmented holdings. 
and the development of village pancha- 
yats for effective village planning and 
management. The Statement of Objects 
and Reasons clearly brought out the in- 
tention of the Government, to immunize 
State legislations relating to imposition 
of ceiling on agricultural holdings from 
the usual compensation required or other 


requirements of the fundamental rights 
guaranteed under Part IH, which were 
most likely to be invoked Arts. 14, 19 


and 31. The new Art. 314, as revised by 
the Fourth Amendment in 1955 was ina 
sense less sweeping than the provision in- 
troduced by the First Amendment, ex- 
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empting laws from the effect of only 
three of the fundamental rights — Arti- 


cles 14, 19 and 81, instead of the entire 
Part HH, which contains all the rights. 


20. The Constitution | (Seventeenth 
Amendment) Act 1964 made important 
changes in the definition of ‘estates’ in 
Art. 31A (2) in order expressly to include 
ryotwari interests and measures affecting 
all kinds of land held or let for purposes 
of agriculture or for purposes ancillary 
thereto. 


21. Article 31A (1), as it stands, pro- 
vides that no law providing for acquisi- 
tion of any: estate or any rights therein 
or the modification or extinguishment of 
any such rights in an estate shall be 
deemed to be void on the ground that it 
violates the fundamental rights under 
Arts. 14, 19 and 31; undoubtedly. Arti- 
cle 31A is attracted when the law in 
question is one for agrarian reform. 


22. By adding a proviso to Art. 31A 
(1), which. it will be recalled, states that 
no law providing for the acquisition, 
modification or extinguishment Or pro- 
perty rights of specified kinds (nciuding 
acquisition of estates or modification of 
rights therein) shall be deemed to be 
void on the ground that it is inconsistent 
with, or takes away or abridges ary of 
the rights conferred by Arts. 14, 19 or 3L 
a change was brought about. It reads: 

“Provided further that where any law 
makes any provision for the acyuisition 
by the State of any estate and where any 
land comprised therein is held by a per- 
son under his personal cultivation, it 
shall not be lawful for the State to ac- 
quire any portion of such Jand as is with- 
` in the ceiling limit applicabie to him under 
any law for the time being in force or 
any building or structure standing there- 
on or appurtenant thereto, unless the law 
relating to the acquisition of such land, 
building or structure, provides for pay- 
ment of compensation at a rate which 
shall- not be less than the market value 
thereof.” 


28. The Act is a piece of sacial legis- 
lation for agrarian reform. The object of 
ithe legislation is to break up the concen- 
tration of ownership and contro! of the 
material resources of the community and 
to so distribute the same as best to sub- 
serve the common good, as enjoined by 
Art. 39 (b) of the Constitution. Having 
regard to the quantity of land available 
in the State of West Bengal, which has 
the higest per capita density in the whole 
jof the country, the-ceiling limits appear 
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to be reasonable and fair. For equitable 
distribution of the natural resources, it! 
was essential to design the Act as it is so! 
that the surplus land is available for <lis-| 
tribution to the landless peasantry. The 
Act makes available to cach person of 
the community living below the poverty 
line, to some extent the minimum ineans 
of subsistence. In order, therefore, to re- 
concile the fundamental rights of the 
community as a whole with the individual 
rights of the more fortunate section of 
the community. it was fundamentally: 
necessary to make the impugned legisla- 
tion to secure to a certain extent the 
rights of that part of the community 
which is denied its legitimate share in the 
means of livelihood. 


24. The broad objectives of any legis- 
lation relating to agrarian reforms are 
materially four viz., (1) to maximise the 
agricultural output and productivity, (2) 
a fair and equitable distribution of agri- 
cultural income, (8) Increase in employ- 
ment opportunities, and (4) a social or 
ethical order. Though the abolition of the 
Zamindari system in the State of West 
Bengal was an important step torward, 
the feudal structure remained so far as 
the peasants were concerned. These ob- 
jectives have been achieved through pro- 
gressive legislation. 


25. It is argued that sub-s. (1) of S. 6 
of the West Bengal Estates Acquisition 
Act, 1953 imposed a ceiling ou holdings, 
as it allowed all intermediaries to retain 
25 acres of agricultural land in their 
khas possession, which became applicable 
to raiyats and under-raiyats who were 
deemed to be such intermediaries upon 
the issue of a notilication ander S. 49 on 
April 14, 1956. The ceiling limit thus im- 
posed was continued by sub-s. (8) of S. 4 
of the West Bengal Land Reforms Act, 
1955. One has to see, it is urged whether 
there was a law in force, i. e„ a law im- 
posing a ceiling when the West Bengal 
Land Reforms (Amendment) Act, 1971 
(President’s Act III of i971) was brought 
into force on February 12, 1971 cr the 
West Bengal Land Reforms (Amendment) 
Act, 1972 (Act XII of 1972) which replac- 
ed it with retrospective cflect from that 
date. Once that test is fulfilled it is said, 
the second proviso to Art. SIA (1) is 
clearly attracted. It is further urged that 
if the ceiling limit of a raiyat in respect 
of. agricultural land under his personal 
cultivation is curtailed by any subsequent 
Act prescribing a new ceiling limit, it be- 
comes obligatory for the Stats to give 
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market value with regard to the land ac- 
quired under the new Act. 

26. The submission rests en the as- 
sumption that the expression ‘any law 
for the time being’in force’. appearing in 
the second proviso to Art. 31A (1) must 
mean here in this case the West Bengal 
Estates Acquisition Act, 1953. Our atten- 
tion is drawn to S. 52 which provides 
that upon the issue of a notification under 
S. 49, the provisions of Chapters II, HI, 
V and VII shall, with such modifications 
as may be necessary, apply mutatis mu- 
tandis to raiyats and under-raiyats as if 
such raiyats and under-raiyats were inter- 
mediaries and the land held by them 
were estates, We are afraid, we cannot 
accept this line of reasoning. There is an 
apparent fallacy in the argument. 

27. Such a construction, if, we may 
say so, would create a serious impedi- 
ment to any kind of agrarian reform. 
The ceiling on agricultural holdings once 
fixed cannot be static, unalterable for all 
times. The expression “any law for the 
time being in force”, obviously refers to 
the law imposing a ceiling. Here it is the 
West Bengal Land Reforms (Amend- 
ment) Act, 1971 (President’s Act III of 
1971) and now the West Bengal Land 
Reforms (Amendment) Act, 1971 (Act XII 
of 1972) which introduced Chapter JIB 
imposing a new ceiling on agricultural 
holdings of raiyats. That is the law for 
the time being in force, and no land is 
being acquired by the State under S. 14L 
within the ceiling limits prescribed there- 
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28. It will be noticed that the second 
proviso to Art. 31A (1) refers to the “ceil- 
ing limit applicable to him”, which evi- 
dently refers to the law in question and 
not earlier law, that is S. 6 (1) of the 
West Bengal Estates Acquisition Act, 
1953. It will be noticed that both S. 4 (8) 
and S. 6 (2) of the West Bengal Land Re- 
forms Act, 1955 stood deleted by the 
West Bengal Land Reforms (Amendment) 
Act 1971 (President’s Act III of 1971) and 
thereafter by the West Bengal Land Re- 
forms (Amendment) Act. 1972 with re- 
trospective effect from February 12, 1971. 


29. The point in controversy is no 
longer res integra. The question directly 
came up for consideration in Kunjukutty 


v. State of Kerala, (1978) 1 SCR 826: (AIR 


1972 SC 2097) and Malankara Rubber and 
Produce Co. v. State of Kerala, (1978) 1 
SCR 399 : (AIR 1972 SC 2027). In Kunju- 
kutty’s-case the Court disposed of a con- 
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tention similar to that raised before us. 
It was urged that when the Kerala Land 
Reforms Act, 1968, as amended by the 
Kerala Land Reforms (Amendment) Act, 
1969, by S. 82 reduced the ceiling limit 
and required surrender of the land held 
in excess of the limit fixed by the Amend- 
ment Act, without payment of compensa- 
tion at market value, it violated the con- 
stitutional inhibition contained in the 
second proviso to Art. 31A (1). In repelling 
the contention, it was observed: 


“It was not disputed that the ceiling 
limit fixed by the amended Act was with- 
in the competence of the legislature to 
fix; nor was it contended that the ceiling 
fixed by the original unamended Act by 
itself debarred the legislature from fur- 
ther reducing the ceiling limit so fixed. 
Prior to the amendment undoubtedly uo 
land within the personal cultivation of the 
holder under the unamended Act with- 
in the ceiling limit fixed thereby could be 
acquired without payment of compensa- 
tion according to the market value. but 
once ceiling limit was changed by the - 
amended Act, the second proviso to Arti- 
cle 31-A (1) must be held to refer only 
to the new ceiling limit fixed by the 
amended Act. The ceiling limit originally 
fixed ceased to exist for future the 
moment it was replaced by the amended 
Act. The prohibtion contained in the 
second proviso operates only within the 
ceiling limit fixed under the existing law, 
at the given time.” 


30. In Malankara Rubber & Produce 
similar 
contention based upon the second proviso 
to Art. 31A (1), observing: 


“ ‘Ceiling area’ is covered by S. 82. Such 
area with regard to unmarried persons 
and families fixed by the 1963 Act was 
cut down considerably by the Amending 
Act of 1969. It was... .that this was hit 
by the second proviso to Art. 31-A (1) 
inasmuch as the ceiling having once been 
fixed by the 1963 Act any diminution in 
the extent thereof would only be justified if 
compensation at a rate not less than the 
market value thereof was provided which 
undoubtedly is not the case here........ 
The contention that reduction in the ceil- 
ing area fixed by the 1963 Act had to be 
compensated for by payment of market 
value of the difference between the ceil- 
ing areas fixed by the two Acts cannot 
be aceepted inasmuch as the “ceiling 
limit applicable to him under any law for 


the time being in force” and in Art. 31-A 
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can refer only to the limit imposed by 

the law which fixed it and not any earlier 

law which is amended or repealed. 
(Emphasis supplied) 


31. This furnishes a complete answer 
to the contention raised on the second 
proviso to Art. 31A (1). The ceiling limit 
introduced by S. 14M of the impugned 
Act which. came into force on February 
12, 1971, is the ceiling limit “under the 
law for the. time being in force” within 
the meaning of the second proviso to 
Art. 31A (1). That being so, the provisions 
of Chapter IIB have the constitutional 
immunity of Art. 3IA and cannot be 
challenged on the ground that they are 
inconsistent with, take away or abridge 


the fundamental rights guaranteed by 
Art. 14, 19 (1) (f) or 31 (2). Even if it 


were not so, they would be under the 
protective umbrella of Art. 31B. Indubit- 
ably, the provisions of Chapter HB are 
a law related to agrarian reform and thus 
protected. 


32. It is necessary here to menton 
that in Kunjukutty’s case (AIR 1972 SC 
2097) Explanation to S. 85 (1) ,of the 
Kerala Land Reforms Act; 1963 was chal- 
lenged as offending the second proviso to 
Art. 31A (1). Under the Explanation, sub- 
ject to certain exceptions, any land trans- 
ferred by a person holding in excess of 
the ceiling area between certain dates, 
was to be regarded as held by the person 
for the purpose of fixing the extent of the 
land to be surrendered by him and such 
surrender was to be out of the land still 
held by him. The Kerala High Court 
struck down the said provision as offend- 
ing the second proviso to Art. 31A (1) 
observing: A 

“If a fiction by which land not held by a 
person could be taken into account for the 
determination of the excess land te be 
surrendered by him, and he could be 
forced to surrender ‘land actually held 
by him although it is within the ceiling 
limit without payment of the market 
value thereof, were permitted, the pro- 
viso in question could easily- be rendered 
nugatory.” i 
This Court upheld the decision 
High Court and observed: 


“It is clear that by virtue of the second 
proviso to Art. 81A (1) land within the 
ceiling limit is expressly protected against 
acquisition by the ‘State unless the law 
relating to such. acquisition provides for 
compensation which is not less than its 
market value. No attempt was made to 
take the impugned explanation out of this 
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constitutional inhibition. We, therefore, 
do not find any reason to differ from the 
conclusions of the High Court.” 


33. After the judgment of the Higly 
Court, the Kerala Laud Reforms (Amend- 
ment) Act, 1971 was enacted. When this 
Court in Kunjukutty’s case upheld the 
judgment ‘of the High Court striking 
down the explanation to S. 85 (1) of the 
Kerala Land Reforms Act, 1963, Parlia- 
ment by the Constitution (Twenty- 
Ninth Amendment) Act, which was as- 
sented to by the President on June 9, 
1972, inserted both the Kerala Land Re- 
forms (Amendment) Act, 1969 and the 
Kerala Land Reforms (Amendment) Act, 
1971 in the Ninth Schedule.to the Consti- 
tution. The challenge to- the validity of 
the Constitution (Twenty-Ninth Amend- 
ment) Act was allowed to be raised as an 
additional ground in Kesavananda Bharati 
v. State of Kerala, (1973) Supp SCR 1: 
(AIR 1973 SC H61) and the Court by 
majority of 7:6 upheld the validity of the 
Twenty-ninth Amendment. 


34. By parity of reasoning it must fol- 
low as a necessary corollary that the West 
Bengal Land Reforms Act, 1955 (Act X of 
1956) and the West Bengal Land Keforms 
(Amendment) Act, 1972 (Act XIT of 1972) 
which introduced Chapter IIB therein 
with retrospective effect from February 
12, 1971, having been placed in the Ninth 
Schedule by the Constitution (Thirty- 
Fourth Amendment) Act, 1974, as 
Items 60 and 81 thereof, their validity 
cannot be questioned under Art. 31B. The 
challenge to the constitutional validity 
of Art. 31-B as well as the Constitution 
Amending Act, whereby the concerned 
enactments were put in the Ninth .Sche- 
dule on the ground that these violate the 
basic structure or features of the Consti- 
tution has been separately dealth with 
and hence the same need not be discussed 
here. . 

35. As regards the submission that 
Parliament cannot in exercise of its con- 
stituent power under Art. 368 validate 
a State law, it seems to us that the entire 
submission proceeds on a mis-conception 
arising from failure to distinguish be- 
tween a law made in. exercise of legisla- 
tive power and the law made in exercise! 
of the constituent power. When Art: 31-B 
was introduced in the Constitution by 
the Constitution -(First Amendment) . Act. 
1951, it validated retrospectively 18 Acts 
specified in -the Ninth Schedule, whicb. 
but for this provision, were liable to be 
impugned under Art. 13 (2). Article 31-B 
conferred constitutional immunity to such 
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laws (all being enactments of State Legis- 
latures) ‘and Parliament alone could have 
done so by inserting the said Article in 
the Constitution in exercise of ‘its consti- 
tuent power under ‘Art. 868. In substance 
and reality it was a constitutional device 
employed to protect State laws from be- 
coming void under Art. 18 (2). It will ap- 
pear clear that the language in Art. 31-B 
is virtually lifted from Art. 18 (4) and (2), 
while Art. 18 (2) invalidates legislation, 
which takes away or abridges the rights 
conferred by Part IIL; Art. 31-B extends 
‘protective umbrella’ to such legislation if it 
is included in Ninth Schedule and, there- 
fore, the Courts will have no power to go 
into the constitutionality of the enact- 
ment as included in the Ninth Schedule 
except on the ground of want of legisla- 
tive competence. eee 

36. The challenge to the definition of 
‘family in S. 14K (c) is based’on the sub- 
mission that it is an artificial definition 
and does not take into account the con- 
cept of a family as it exists in West Ben- 
gal. The word ‘family’ as defined in Sec- 
tion 14K (c) is in these terms: 

“(C) “family”, in relation to a raiyat, 
shall be deemed to consist of — : 

(i) himself and his wife, minor sons, 
unmarried daughters. if any, 


(ii) his unmarried adult son, if any, who 
does not hold any land as a raiyat, 


(iii) his married adult son, if any, where 
neither such adult son nor the wife nor 
any minor son or unmarried daughter of 
such adult son holds any land as a raiyat, 

(iv) widow of his predeceased son, if 
any, where neither such widow nor any 
miner son or unmarried daughter of such 
widow holds any land as a raiyat. . 

(v) minor son or unmarried daughter, 

if any. of his predeceased son, where the 
widow of such predeceased son is dead 
and any minor son ‘or unmarried daught- 
er of such predeceased son does not hold 
any land as raiyat, but shall not include 
any other person. 
Explanation I. — For the purposes of 
this Chapter, an adult unmarried person 
shall include a man or woman who has 
been divorced and who has not remarried 
thereafter: 


Provided that where such divorced man 
or woman, is the guardian of any minor 
son, or unmarried daughter, or both, he or 
she, together with such minor son of 
or unmarried daughter, or both. shall be 
deemed to be a separate family. 

Explanation I. — References in this 
clause to wife, son or daughter shall, in 
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relation to a raiyat who is a woman, be 
construed as references to the husband, 
son or daughter, respectively, of such 
woman.” 

87. It is argued that the definition of 
‘family’ does not take into consideration 
the aged pareuts of a raiyat or bis un- 
married sisters. It is further argued that 
the Act suffers from the vice that, the 


existence of a married son is taken into 
consideration where neither he nor his 
wife or any minor son or unmarried 


daughter of such adult son holds land as 
a raiyat for the purpose of - augmenting 
the holding of a raiyat, but where in the 
family of a raiyat there is a married adult 
son holding any land, even a fraction, the 
family is denied the benefit of his exist- 
ence. In such.a case the effect is the 
same because under S. 14M (2) the ceil- 
ing area of the raiyat is stil] 7.0 standard 
hectares: To our mind, these submissions 
are wholly unfounded. 


88. The definition of ‘family’ as con- 
tained in S. 14K (c) of the Act, is more 
realistic than the definitions of this term 
in similar laws for imposition of ceiling 
on agricultural holdings enacted in other 
States. The definition is much wider, and: 
far more generous and humane because! 
it takes into consideration the existence” 
of a widowed and divorced daughter. 
which is absent in other Acts. The mean- 
ing given by Explanation I to an adult 
unmarried person is an inclusive one and 
it includes a daughter who has been 
divorced. This necessarily also includes 
a widowed daughter. By the proviso 
added to Expln. I, where such widowed 
daughter is the guardian of any minor 
son or unmarried daughter, or both, she, 
together with such minor son or un- 
married daughter, or both, shall be deem- 
ed to be a separate family. She, there- 
fore, is treated to be a raiyat in her own 
right in relation to her family and her 
holding is not clubbed with that of her 
father under S. 14M (2). The benefit pro- 
vided to a divorced daughter would 
obviously also extend to a widowed 
daughter. Explanation If deals with the 
spouse as in relation to a raiyat who is a 
woman, reference in cl. (c) to wife’s son 
or daughter, shall be construed as refer- 
ence to the husband’s son or daughter, 


respectively of such woman. The 
legislature on a correct perspec- 
tive has enlarged the definition of 


a family to the maximum possible extent, 
and provides for as many as nine mem- 
bers. We fail to appreciate - the submis- 
sion that normally in the. family of a rai- 
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yat he has his parents to maintain. Such 
marginal cases would be very few. 
Normally, the father of a raiyat would 
bave his separate holding and would be 
entitled to a separate ceiling area of his 
own determined under S. 14M. The legis- 
Jature had to draw a line somewhere. By 
S. 14M (2) (b) it provided for augmentin 
of the holding of a raiyat to the extent o 
7.0 standard hectares by taking into ac- 
count five plus four, i. e., nine members. 


39. The creation of an artificial con- 
cept of family and making provision for 
lthe clubbing together of land holding of 
each member of the family are not viola- 
tive of the second proviso to Art: 381A (1), 
and even if they were, they were protect- 
ed by Art. 31B. This had necessarily to 
be done for the purpose and object of the 
legislation i. e; imposition of a ceiling on 
agricultural holdings. One is apt to forget 
that the provisions of Chapter ITB in the 
Act are a law for imposition of ceiling on 
agricultural holdings of raiyats and are 
mot a law for enlargement of such hold- 
ings, i. e., these put a limit on the mazi- 
mum lmit of a holding of a raiyat. The 
Act adopts the individual as the unit and 
rot the family and allows for augmenta- 
tion of his holding depending upon the 
normal concept of a family. 


40. It is. however, urged that accord- 
ing to the definition ‘of family given in 
S. 14K (c) of a raiyat, his wife, his minor 
son and the unmarried daughter are in- 
cluded, but the adult son is not because 
he owns land and can form a unit 
by himself. According to the provi- 


sions of Section 14M (1) (a) the 
adult unmarried son will be en- 
titled to. retain 2.50 standard hectares, 


and if married, he with his wife and 


children, may retain 5.0 standard hectares; . 


but the minor son and unmarried daugh- 
ter, as they are included in the father’s 
family will not be entitled to retain any 
land. We are afraid, this cannot be help- 
ed. There is no question of conferral of 
any new rights oi minor son or unmarried 
daughter, as they would be included in 
the father’s family, who would get a much 
larger ceiling of 5.0 to 7.0 standard hec- 
tares, depending upon tbe number of 
children that he has. Nothing prevents a 
minor son or the unmarried daughter of 
a raiyat, like his parents, from acquiring 
property of their own subsequently by in- 
heritance or transfer. 


41. 
tried to highlight certain 


Learned counsel for the petitioners 
imperfections 


in-the- definition’ of «family which. he 
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seems to imagine. To illustrate, he speaks 
of a family of a raiyat having his wife, 
three married adult sons (having no land 
of their own), having wives ‘and three 
minor sons each and one unmarried 
daughter. The instance of the family 
given by him consists of 18 members. 
According to S. 14M (2) (b), the raiyat 
would be entitled to retain no more than 
7.0 standard hectares i. e. 5.0 standard 
hectares for his family up to five members 
and 0.50 standard hectare per head for 
four other members. Therefore, we are 
told that in this case. nine members of 
the family including mimor sons, who 
have to be brought up, would be entirely 
deprived of the right to hold property or 
any land. Further, the counsel urges that 
if the three adult sons died, the raiyat 
will have to maintain the minor sons of 
his predeceased sons, besides the un- 
married daughters, of his own. The legis- 
lature cannot be expected to provide for 
all these exigencies. It is difficult to 
envisage a family consisting of 18 mem- 
bers in present times. Even if there are 
any, they would not be better off even if 
Chapter ITB had not been enacted. 


42. Section 14M of the Act, so far as 
relevant, reads: 

“14M, Ceiling area: (1) The ceiling 
area shall be, — 

(a) in the case of a raiyat, who is an 
adult unmarried person, 2.50 standard 
hectares; 

(b) in the case of a raiyat, who is the 
sole surviving member of a family, 2.50 
standard hectares; 

(c) in the case of a raiyat having a 
family consisting of two or more but not 
more than five members, 5.00 standard 
hectares; à 

(d) in the case of a raiyat having a 
family consisting of more than five mem- 
bers, 5.00 standard hectares, plus 0.50 
standard hectare for each member in ex- 
cess of five, so, however, that the aggre- 
gate of the ceiling area for such raiyat 
shall not, in any case, exceed 7.00 stand- 
ard hectares; - 

(e) in the case of any other raiyat, 7.00 
standard hectares. ; 

(2) Notwithstanding anything contain- 
ed in sub-section (1), where, in the family 
of a raiyat, there are more raiyats than 
cne, the ceiling area for the raiyat, to- 
gether with the ceiling area of all the 
cther raiyats in the family shall not, in 
any case, exceed, — 

(a) where the number of members of 
such family does not exceed: five, 5.00 
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(b) where such number exceeds five 
5.00 standard hectares, plus 0.50 standard 
hectare for each member in excess of 
five, so, however, that the aggregate of 
the ceiling area shall not in any case, 

= exceed 7.00 standard hectares. 

(3) For the purposes of sub-section (2), 
all the lands owned individually by the 
members of a family or jointly by some 
or all the members of such family shall 
be deemed to be owned by the raiyats in 
the family.” 

43. The expression ‘standard hectare’ 
is defined in S. 14K (£) as follows :— 

“(f) “Standard hectare” means,— 

(i) in relation to an agricultural land, 
an extent of land equivalent to; 

(i-a) 1.00 hectare in an irrigated area, 
rs 1.40 hectares in any other area; 

(ii) in relation to any land comprised 
in an orchard, an extent of land equival- 
ent to 140 hectare.” 

44, The fixation of ceiling in case of 
a raiyat who is an adult unmarried or the 
sole surviving member of a family at 
9.50 standard hectares and in case of a 
raiyat having a family consisting of two 
or more but not more than five members 
at 5.0 standard hectares and in the case 
of a raiyat having a family consisting of 
more than five members at 5.0 to 7.0 
hectares is objected to as being wholly 
arbitrary and unreasonable. As already 
stated, the extent of the holdings on 
which ceiling is fixed varies depending 
upon whether it is an irrigated area or 
any other area. We fail to see any arbitra- 
riness and indeed there is no substantial 
decrease in the limit. One standard hec- 

tare is equivalent to 2.47 acres. The ceil- 
ing limits, therefore, work out to 6.18 


acres in the case of an individual, and 


12.35 to 17.29 acres of irrigated land, in. 


the case of a family, which, in the Gange- 
tic plains of West Bengal, is not small 
by any standard. In other areas, the ceil- 
ing limit varies from 8.64 to 24.2 acres. 
According to agro-economists, an econo- 
mic holding is of 5 to 9 acres. 

45. It is not possible to lay down a 
ceiling standard or prescribe one limit in 
terms of fixed acreage ‘for general applica- 
tion throughout the country. The pro- 
ductivity of land is not the same in all 
areas, due allowance has to be made for 
varying local conditions. The First Five- 

«Year Plan suggested a ceiling limit to be 
fixed in terms of a multiple of a family 
holding.’ Following the recommendations 
of the Congress Agrarian Reforms Com- 


mittee, it recommended that the ceiling: 
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linit of an individual holding should be 
fixed at three times the family holding 
(First-Five Year Plan, paras 15 and 16 
Ch. XH). The Second Five-Year Plan en- 
dorsed this recommendation. Each State 
was to specify according to conditions of 
different regions, class of soil, irrigation 
and the area of land which was to consti- 
tute a family holding (Second Five-Year 
Plan, para 40). In implementation of the 
policy, the different States adopted differ- © 
ent levels of ceiling and different basis 
for its application. Some States put a 
ceiling limit on the holding of an indivi- 
dual owner while the others imposed a 
ceiling on family holding. In the States 
where a ceiling was imposed on indivi- 
dual holding there was greater scope 
for mala fide transfers than where the 
ceiling was imposed on the aggregate 
area held by all the members of the 
family. In the latter case there was no 
inducement to effect transfers between 
the members of the family, as their share 
had already been given due recognition. 
But when the comparative advantages 
and disadvantages of the two alterna- 
tives became apparent it was too late to 
change the stand once taken (Third Five- 
Year Plan, para 26). In the Third Five- 
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Year Plan, the Planning Commission, 
therefore, recommended that ceiling 
should invariably be on the agree- 


gate area held by a family, rather than 
the individual (as many of the transfers 
were effected between the members of 
the family). Since legislation had already 
been passed, in many States, imposing 
ceilings on individual holdings it recom- 
mended that amendments should aim 
primarily at eliminating deficiencies and 
facilitate implementation rather than at 
introducing fundamental changes in the 
principles underlying the legislation. Ac- 
cordingly, the amendments provided that 
transfers after a prescribed date should 
be disregarded. The dates so prescribed 
were invariably a date interior to the en- 


` actment of law. In some cases it was the 


date of publication of the Bill, while in 
others an earlier date was prescribed in 
view of the special local conditions. The 
first draft of the Fourth Five-Year Plan, 
while endorsing the earlier view that the 
amendments should remove the deficien- 
cies, rather than basically change the law. 
again suggested as follows: 


“As transfers take place generally be- 
tween the members of a family, the 
States might consider the suggestion ear- 
lier made by the Panel on Land Reform 


(and. this -has already -been provided in 
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some laws), namely, to apply ceilings to 
the aggregate area held by all the mem- 
bers of a family, rather than to individual 
holdings, the family being defined to in- 
clude husband and wife, their dependant 
children and grandchildren.” - 


46. We may then take up the con- 
tention regarding the alleged invalidity 
of Ss. 14P and 14U. The fixation of a back- 
date is a usual legislative device to pre- 
vent avoidance of change brought about 
by law. There is no warrant for the sub- 
mission that the date mentioned in S. 14P 
bears no reasonable nexus with ` the ob- 
{ject or purpose of the legislation. The 
West Bengal Land Reforms (Amendment) 
Act, 1971, while inserting Chapter IIB 
enacted S. 14P providing that in determin- 
ing the ceiling area of a raiyat any trans- 
fer effected by sale, gift or otherwise 
or by a partition by him after August 7, 
1969 and before February 8, 1971, i. e., 
the date of publication of the Act in the 
Official Gazette shall not be taken into 
account and the land shall be deemed to 
form part of the holding of the raiyat. 
‘By a legal fiction, such transfers were 
presumed to be mala fide, as they were 
‘calculated to defeat the ceiling law. 


47. Learned counsel appearing for the 
State Government of West Bengal has 
filed a note explaining the reason why 
the date specified in 5, 14P was August 
7, 1969. It appears that the West Bengal 
Land Reforms (Second Amendment) Bill, 
1969 was published in the Official Gazette 
on that date. Though the amendment pri- 
marily related to re-assessment of reve- 
nue, the concept of ‘family’ was first 
sought to be introduced in the West 
Bengal Land Reforms Act by that amend- 
‘ment. The land-holders, therefore. had 
a fore-warning that the concept of 
‘family’ may also come into play in the 
determination of ceiling area of land. 
Prior to the said amendment, the ‘pro- 
posed legislation in ceiling adopted in- 
dividual as a unit and not the family. It 
needs no mention that unless a date-line 
is fixed in the matter of ceiling or similar 
agrarian reform, the very. purpose of the 
legislation would be frustrated. The scope 
and effect of S. 14P are that all agricul- 
tural lands transferred after August 7, 
1969 shali be taken into account in com- 
puting the ceiling of the raiyat. The 
effect was that the ceiling virtually © im- 
posed treating the family as the unit in 
S. 14M (2) ‘was given a retrospective 
pice oy S.. 14P with effect from August 
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48. -. Section 14U provides that except 
where he is permitted, in writing, by ‘the 
Revenue Officer so to do, a raiyat owning 
land in excess of the ceiling area applic- 
able to him under S, 14M, shall not, after 
the publication of the Act in the official ~ 
Gazette, i. e., February 8, 1971, transfer, 
by sale, gift or otherwise or make any 
partition of any land owned by him or 
any pat thereof until the excess land, 
which is to vest in the State under S. 14S, 
has been determined and taken possession 
of by or on behalf of the State, Such pro- 
visions are to..be found in all the Acts 
passed by different States relating to im- 
position of ceiling on agricultural land 
and indeed they are essential for imple- 
menting the scheme of the Act. 

49. It will be noticed that in actual 
implementation, the provisions of these 
Acts were circumvented to a large extent. 
by the making of fraudulent ‘transfers. 


Transfers of rights in land could be ef- 


fected by one of several ways such as 
sale, mortgage, gift and exchange. The 
Act by- S. 14P provides that transfers 
effected before the date of publication ot 
the Act and after August 7, 1969 shali 
not be taken into consideration. The 
legislature fixed August 7, 1969 asthe 
date from which all such transfers or 
artitions shall be deemed to have been ef- 
ected with the intention of defeating the 
law. Such transfers were presumed to be 
mala ‘fide as they had taken place in anti- 
cipation of the enactment and, therefore, 
liable to be ignored. As the ceiling was 
fixed for each individual raiyat and not 
the family, as a unit, there was practical- 
ly no limit to the amount of land that 
_way,* 
and therefore, the legislature had to in- 
sert S. 14M (2) for their shares to be club- 
bed together. There were plenty of rea- 
of big hold- 
ne between members of the family had 
taken place on considerable scale in anti- 
cipation of the legislation. 

50. As regards S. 14U, there is no ab- 
solute bar against transfers till the deter- 
mination of the ceiling area under S. 14M. 
The fundamental right to acquire, hold 
and dispose of property guaranteed 
under Art. 19 (1) (f) was subject to the 
right of the State to impose reasonable 
restrictions under Art. 19 (6). The legis- 
lature was fully competent to lay down 
the maximum limit of an agricultural, 
holding and make ancillary provisions to 
make the law effective by avoidance of 
transfers. These provisions contained in 
S..14P and S. 14U thus appear to be rea- 
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sonable without which the whole- object 
of enacting Chapter IIB for the imposi- 
tion of a ceiling on agricultural holdings 
would have been completely frustrated. 
51, It is argued that an ‘orchard’ as 
defined in S. 14K (e) does not fall within 
“the definition of ‘land’ in S. 2 (7), and, 
therefore, it could not be treated as 
agricultural Jand and hence the legis- 
lature could not have prescribed a ceil- 
ing for an orchard under. S. 14-0 (2) by 
two standard hectares. Now S. 14-0 (2 
provides that where a raiyat owns land, 
comprised in orchard, whether or not in 
addition to other land, the ceiling area 
in relation to such raiyat shall be increas- 
ed by 2.00 standard hectares or the actual 
area of the land comprised in orchards, 
whichever is the lesser. The term ‘orchard’ 
as defined in S. 14K (e) reads: 


“(e) “orchard” means a compact area of 
~Jand having fruit bearing trees grown 

thereon in such number that they pre- 
elude, or when fully grown would pre- 
clude, a substantial part of such land 
from being used for any agricultural pur- 
ose; 
The word ‘land’ is defined in S. 2 (7) as:— 

“(7) “land” means agricultural land 
other than land comprised in a tea- 
garden which is retained under sub-sec- 
tion (8) of Section 6 of the West, Bengal 
Estates Acquisition Act, 1953, and includes 
homesteads but does not include tank.” 
Some meaning has to be given to the 
words ‘land comprised in orchard? ap- 
pearing in S. 14-O (2). For the word ‘and’ 
we have to read ‘agricultural land’ and 
that brings out the legislative intent. 


52. It is not right to suggest.that land 
- comprised in an orchard cannot be treated 
as an agricultural land. The meaning of 
the expression ‘agricultural land’ as given 
in ‘Words and Phrases’ Legally Defined. 
Vol. I, p. 61, runs thus: 
“The expression ‘agricultural land’ in- 
cludes arable and meadow land and 


ground used for. pastoral purposes or ‘for 


market or nursery gardens, and planta- 
~ 2 


tions and woods and orchards......, 


Thus the expression ‘agricultural land’ is 
wide enough to include an orchard. It is, 
therefore, futile to contend that an 
orchard as defined in S. 14-0 (2) does not 
come within the definition of land in Sec- 
tion 2 (7). If such a construction were to 
be adopted, it would imply that there 
© would be no ceiling on agricultural hold- 
ings in large tracts of land in the district 
of Malda which is famous for its mango 
orchards. The legislature by enacting Sec- 
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tion 14-O (2) treats the land comprised in 
orchards, as falling within the purview 
of S. 14M, but having regard to the fact 
that there is a sufficient cluster of fruit- 
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bearing trees in an orchard, which pre- 
cludes the utilisation of the land com- 
prised therein, or substantial portion 


thereof, for effective cultivation, allows an 
additional area of two standrad hectares 
for each raiyat. We find nothing wrong 
in the provision contained in S. 140 (2). 
On the contrary, it appears ‘to be a very 
reasonable provision. 


58. It is argued that the provision with 
regard to imposition of a ceiling on 
orchards contained in S. 14-0 (2) is not 
protected by Art. 81A as the land com- 
prised in orchards cannot be said to be 
agricultural land, nor can acquisition of 
land comprised in orchards be a part of 
agricultural reform as it is not held or 
let out for the purpose of agriculture and, 
therefore, cannot be a part of a scheme 
of agrarian reform. The validity of Sec- 
tion 140 (2) putting a ceiling on lands 
comprised in orchards is assailed on the . 

round that the Act makes no provision 
or payment of compensation in respect 
of orchards, 


54, Section 14V provides that compen- 
sation for vesting of any land in the State 
under the provisions of Chapter IIB shall 
be determined on the principles and in 
the manner, as specified in Chapter III of 
the West Bengal Estates Acquisition Act, 
1958, It is pointed out that the West 
Bengal Estates Acquisition Act 1958 pro- 
vided by S. 6 (1) ($) that, notwithstanding 
anything contained in Ss. 4 and 5 of the Act, 
for the vesting of estates and of rights of 
intermediaries therein, and of some rights 
of raiyats and under-raiyats, an interme- 
diary shall be entitled to retain, subject 
to the provisions of sub-s. (8) land com- 
prised in tea gardens or orchards or land 
used for the purpose of livestock breed- 
ing, poultry farming or dairy. Since land 
comprised in orchards did ‘not vest in 
the State it is urged that no provision 
was made in Chapter III of the Act for 
payment of compensation for orchards. 
From the absence of such a_ provision, 
the learned counsel assumes that there is 
no provision for payment of compensation 
for acquisition of . land comprised in 
orchards, fixing the ceiling limit of two 
Standard hectares, ander Sea: 140 (2). 


55. The absence of a provision for 
payment of compensation in. respect of 
orchards in Chapter ITI of the West 
Bengal Estates Acquisition Act, 1953 does 
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not mean that no compensation is to be 
determined or is not payable under Sec- 
tion 14V. In such a case, the general pro- 
visions relating to payment of compensa- 
tion in respect of acquisition of land will 
apply. The principle on which, and the 
manner in which, compensation is to be 
determined and given are set out in Ss. 16 
and 17. Section 16 provides for computa- 
tion of the net ‘annual’ income of land. 
S. 17 provides that the amount of com- 
pensation shall be a multiple of the net 
annual income, the multiple depending 
upon the extent of income. The multiple 
ranges from two to twenty times. The 
compensation has to be calculated accord- 
ing to the graded scale in the table given 
in Section 17. Where the legislature has 
laid down the principles for .computation. 
the amount of compensation is not justici- 
able after the Fourth Amendment. It 
cannot be asserted that compensation 
payable for acquisition of land compris- 
ed in orchards in excess. of 
limit in S. 140 (2), according to the pro- 
visions of S. 14V is illusory. Where the 
law provides for payment of compensa- 
tion as much as twenty times the annua 
income, it is virtually the capitalized 
. |value. The petitioners who own orchards 
would, therefore, get much more as the 
income derived by them would be greater 
than the raiyats -holding land in excess 
of the ceiling limit in S. 14M (2). 


56. There remains the question as to 
whether the provisions of Chapter IIB 
must be struck down on the ground that 
it permits the taking away of the home- 
stead of a raiyat without payment of com- 
pensation. The definition of land as con- 
tained in S. 2 n is an inclusive one and 
it means agricultural land other than land 
comprised in a tea-garden and includes 
‘homesteads but does not include tank. 
There can, therefore, be no doubt that 
the provisions of Chapter IIB shall apply 
where the homestead is included in the 
record of rights as forming part of an 
agricultural holding. Agricultural holding 
of a raiyat includes his homestead and the 
raiyat can retain land including home- 
_ stead under S. 14M (1) up to 7.0 standard 

hectares in irrigated area and 8.9 standard 
hectares in unirrigated area. For the vest- 
ed land a raiyat would be entitled to get 
compensation under S. 14V, according to 
the principles specified in Chap. III of 
the West Bengal Estates Acquisition Act, 
1953. It is, however, pointed out that an 
intermediary was entitled under S. 6 (1 
(£) of that Act to retain his homestea 


and, therefore, there is no provision made ` 
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in S. 16 or S: 17 for payment of any com- 
pensation in respect of homestead. 


` 57. We are informed by learned coun- 
sel appearing for the State of West Bengal 
that the Government are not interested in 
depriving the raiyats of their homestead, 
and they are entitled to retain it. Nor- 
mally, raiyats would not be affected as 
they would be allowed to retain their 
homesteads, as falling within the ceiling 
limit allowed-under §. 14M. 

58. Visualizing that there may be 
some exceptional cases of large land 
holders having extensive lands spread 
over different villages, and consequently 
a number of homesteads, learned counsel 
for the State of West Bengal has pointed 
out that in such an event the provisions 
of S. 16 (1) (a) (i) of the Estates Acquisi- 
tion Act would be attracted, which reads: 

“16 (1) For the purpose of the prepara- 


tion of the Compensation Assessment 
Roll. 

@) the gross income of an intermediary 
shall be taken to consist of— 


XXX XXX XKX XXK XXX 


(ii) in respect of the khas land which 
the intermediary does not retain under 
sub-section (1) of Section 6, the annual 
the 


» 


prescribed manner. 


59. In this connection R, 15 (b) and 
(d) of the West Bengal Estates Acquisi- 
tion Rules, 1954, provide the procedure 
for arriving at the compensation for any 
homestead if such homestead falls within 
the category of agricultural land i. e. 
where it is entered in the record of rights 
as part of agricultural holding of a raiyat. 


60. If-a homestead is entered in the 
record of rights as ` non-agricultural 
land or as a part of a non-agricul- 
tural holding, it does not come 


within the purview of the Act, and, there- 
fore, the question of vesting of such home- 
stead does not arise. 


61. As already adumbrated, the State 
of West Bengal has no intention to oust 
any raiyat from his homestead, or not to 
pay any compensation under the existing 
provisions for any homestead which is 


vested in the State under the provisions, 


of the Act. A raiyat is within his rights 
to retain land up to the ceiling limit ap- 
plicable to him in accordance with Sec- 
tions 14M and 14T. Thus a raiyat is at 
liberty to retain his homestead and not to 
allow it to be vested’ in or acquired by 
the State under the Act. If is expected 
that normally raiyats would retain their 
homesteads -and, therefore, the question 


+ 
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of ousting them from their homesteads 
does not arise at all. In other cases, 


where raiyats willingly give up their 
homestead to be vested in the State, i.e. 
to be acquired by the State, without 
desiring to retain the same within the 
ceiling area applicable to him, the ques- 
tion of payment of compensation will 
arise and in such cases, compensation 
would be computed- in accordance 
Section 16 (1) (a) (ii) of the Estates Ac- 
quisition Act read with R. 15 (b) and (d) 
of the Estates Acquisition Rules. 

62. The last contention as to the con- 
stitutional validity of S, 14M (5) on the 
ground that it is violative of Art. 26 ap- 
pears to be misconceived. The submission 
is that since the fundamental right to 
own property under Cl. (c) of Art. 26 is 
subject only to the law relating to public 
order, morality and health, it cannot be 
made subject to a law for agrarian re- 
form, as that has nothing to do with pub- 
lic order, morality or health. In State of 
Bihar v. Kameshwar Singh, 1952 SCR 
889: (AIR 1952 SC 252) the Court re- 
pelled the argument and said that a 
charity created by a private individual is 
not immune from -sovereigns power of 
compulsory acquisition for public pur- 
poses, and that the vesting of the pro- 
perty in the State under the provisions of 
the Act in question there would not in any 
way affect the charity adversely because 
the net income that the institutions are 
deriving from properties has been made 
the basis of compensation awarded to them. 
The power of eminent domain which is 
inherent in every sovereign State, must 
be capable of being exercised against 
_ every property held by any person in the 
State. Being a fundamental attribute of 
sovereignty of Stałe one cannot imagine 
that the framers of the Constitution in- 
tended to divest the State of that attribute 
by implication in the case of property 
owned by a private trust. Just as the pro- 
perty of a private trust is held subject to 
à law imposing a tax upon it, so also is 
that property subject to the eminent 
domain of the State. 


63. All that S. 14M (5) provides is that 
land owned by a trust or endowment 
other than of a public nature, shall be 
deemed to be land owned by the benefi- 
ciary of the trust or endowment, and each 
_ such beneficiary shall be deemed to be a 


raiyat under the Act to the extent of the 


share of his beneficial interest in the said 
trust or endowment. What is of essence is 
the capacity in which the land is held. If 
. a raiyat is a beneficiary of a private 
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trust, his beneficial interest consists in 
the offerings or income. The provision in 
effect prescribes that the land should be 
clubbed for the computation of the ceil- 
ing area under S. 14M (1). The imposition 
of such a ceiling would no doubt reduce 
the holding of the trust, but the Govern- 
ment has the power under S. 14Q (3) to 
increase the ceiling area in certain cases. 
Where the Government is satisfied that a 
corporation or institution established ex- 
clusively for a charitable or religious 
purpose or both, for which a ceiling limit 
is prescribed under S. 14Q (1), or a per- 
son holding any land in trust or in pur- 
suance of any other endowment, creating 
a legal obligation exclusively for a pur- 
pose which is charitable or religious, or 
both, requires land, as distinct from the 
income of such land, for the due per- 
formance of its obligation, it may having 
regard to all the circumstances of the 
case, increase the ceiling area for such 
corporation or institution or person to suct. 
extent as it may deem fit. The legislature 
has, therefore, provided adequate safe- 
guards under S, 14Q Y to soften the 
rigour of the Act in relation to religious 
and charitable trusts. 


64. The challenge to the validity of 
Chapter IIB of the West Bengal Land 
Reforms Act, 1955 introduced by the 
West Bengal Land Regorms (Amendment) 
Act, 1971 must, therefore, fail. 


_ 65. In the result, the petitions must 
fail and are dismissed with costs, quanti- 
fied at Rs. 5,000/- in one set. 


Petitions dismissed. 


AIR 1981 SUPREME COURT 587 
(From : Bombay) 
R. S. PATHAK, O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JJ. 

Civil Appeals Nos. 1806 and 1907 of 
1980, D/- 7-1-1981. 

Natraj Studios (P) Ltd., 
Navrang Studios 
dents. 


(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tions 5 (8); 5 (8A); 5 (4A); 5 (1D; 15-A (as 
inserted in 1973) — Building licensed to 
run business is “premises” within Ss. 5 (8) 
ag 5 (8A) — Protective provisions attract- 
ed. 


Even a building so constructed or 
designed as to be capable of being used 
PER SSE Ea DSS, SOARES ASRS ORR 
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and another, Respon- 
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for running a certain business only is “pre- 
mises” within the meaning of S. 5 (8) and 
S. 5 (8A) and does not cease to be pre- 
mises merely because the building is 
capable of -being used for the particular 
business only or merely because machi- 
nery or equipment must necessarily go 
along with the building if it is to be used 
for the business. A licensee is not really 
a tenant but is a person deemed to be a 
tenant because of Sec. 15A of the Act. A 
Purong in which a person is.licensed to 
run a business is “premises” within the 
. meaning of S. 5 (8) and S.5 (8A), to which 
Part II of the Act is made applicable by 
Section 6 (1) notwithstanding the fact 
that the building is not let as such. 

- (Para 12) 


The Bombay Rents, Hotel and Lodging 
House Rates (Control) Act, 1947, applies 
to a licence to use a building even if the 
building is to be -used necessarily and 
simultaneously along with machinery and 
fixtures separately licensed to be used. 
Thus, the two studios given on licence for 
producing motion picture films therein 
would still be premises given on licence 
for business within the meaning of the 
Act so as to attract its protective provi- 
sions. AIR 1965 SC 716 and AIR 1975 SC 
1758, Dist. (Para 14) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 28 (1) — Arbitration agreements re- 
gulated by Bombay Rent Act — Dispute 
as to possession of premises — Court of 
Small Causes alone and not arbitrátor has 
jurisdiction. Decision of Bombay High 
Court Reversed. (Arbitration Act (1940), 
Ss. 2 (a) and 8). ‘ 


Public policy requires that contracts to 
the contrary which nullify the rights con- 
ferred on tenants by the Act cannot be 
permitted. Therefore, public policy re- 
quires that parties cannot also be per- 
mitted to contract out of the legislative 
mandate which requires certain ‘kind of 
disputes to be settled by special Courts 
constituted by the Act. 
agreements between parties whose rights 
are regulated by the Bombay Rent ; Act 
eannot be recognised by a Court of law. 

.. 2 + (Para. 17) 


` So the question whether there is rela- 
tionship of landlord and tenant . between 
the parties or such other jurisdictional 
questions may have to be determined by 
the Court where it falls for determination 
— be it the Court of Small Causes or the 
ordinary Civil Court. If the jurisdictional 
question is decided in favour of the Court 
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of exclusive jurisdiction the ‘suit or pro- 
ceeding before the ordinary Civil Court: 
must cease to the extent its jurisdiction 
is ousted... (Para - 18) 
Both by reason of S. 28 of the Bombay ~ 
Rent Act and by reason of the broader 
considerations of public policy, the Court 
of Small Causes has and the Arbitrator 
has not the jurisdiction to decide the 
question whether the respondent- 
licensor-landlord is entitled to seek 
possession of the two studios and other 
premises together with ‘machinery and 
equipment from the appellant-licensee- 
tenant. The relationship between the 
parties being that of licensor-landlord and 
licensee-tenant and the dispute between 
them: relating to the possession of the 
licensed-demised premises, there is no help 
from the conclusion that the Court of 
Small Causes alone has the jurisdiction 
and the Arbitrator has none to adjudicate 
upon the dispute between the parties. 
AIR 1951 Bom 890; (1955) 57 Bom LR 
261, Approved; AIR 1969 SC 1820, Foll. 
Cases law discussed. Decision of Bombay 

High Court Reversed. Í 
(Para 24) 


'(C) Arbitration Act (1940), Ss. 40, 34 — 
Relative scope of — Cowt of Small 
Causes exercising jurisdiction under Sec- 
tion 34 — Bar under-S. 40, not attracted. 

It cannot be said that the Court of 
Small Causes is exercising jurisdiction 
over any arbitration .proceedings: merely 
because the agreement between the par- 
ties contains an arbitration clause and the 
Court is asked to stay a proceeding before 
itself. The jurisdiction, under S. 34 may 
be exercised by the judicial authority be- 


fore which the proceedings are pending 


and not by the Court which has jurisdic- 
tion over the arbitration proceedings. The 
bar under Section 40 does not come in 
the way of the Court of Small Causes 
exercising jurisdiction under S. 34 of the 
Arbitration Act to stay `à  proceedin 
pending before it. ATR. 1968 Delhi 75 sad 
AIR 1949 Cal 684, Approved. ` : 
` (Para 26-A) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1758 : (1976) 1 SCR 277 18 


AIR 1969 SC 1320 : (1969) 1 SCR 887 21, 
: 24 
AIR 1968 Delhi 75 26 


AIR 1967 SC 369: (1964) 8 SCR 964 20 
AIR 1965 SC 716 18 
AIR 1964 SC 1848 : (1964) 3 SCR 214 19 
AIR 1958 SC 677: 1959 SCR 367 19 


(1955) 57 Bom LR 261 ` 93 
AIR 1951 Bom 3909:52 Bom LR 386 22 


AIR 1949 Cal 684 © 26 
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O. CHINNAPPA REDDY, J.:— The 
appellant Natraj Studios (P) Ltd., and the 
first respondent Navrang Studios, a firm, 
entered into an agreement on March 28, 
1970, by which the latter granted the 
former “leave and licence” for the use of 
their two studios and other premises des- 
cribed in list I annexed to the agreement 
and situated at 194, Kurla Road, Andheri, 
Bombay, and the machineries. equipments. 
property setting materials etc. mentioned 
in list No: 2 annexed to the agreement. 
Though the agreement was initially for 
a period of 1] months it was  exten'led 
from time to time. By an agreement dated 
November 5, 1972, the original agreement 
was extended for a period of eleven months 
from January 1, 1973. The ‘leave | and 
licence’ agreement was thus in force oa 
February 1,. 1973, with effect from which 
date S. 15A was inserted in the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, by an amendment 
(Maharashtra Act 17 of 1978). The effect 
of Section 15A was that any person who 
was in occupation of any premises on 
February 1, 1978 as a licensee was deem- 
ed to have become, on that date, for the 
purposes of the Act, a tenant of the land- 
lord, in respect of the premises or part 
thereof in his occupation. On April 28, 
1979, the first respondent purported to 
terminate the ‘eave and licence’ agree- 
ment and called upon the appellant to 
hand over possession of the Studios to the 
first respondent. Immediately, on May 8, 
1979, the appellant filed Declaratory Suit 
No. 2826 of 1979 in the Court of Small 
Causes, Bombay, praying for a declara- 
tion that the plaintiff-appellant was a 
monthly tenant of the two studios and all 
other structures and open land covered 
by the agreement and for fixation of 
standard rent and other reliefs. A written 
statement was filed by the first respon- 
dent contesting the suit. Pending disposal 
of the suit an interim order was made 
provisionally fixing the rent as Rupees 
11500/- per:month. On August 4, 1979, 
the appellant filed an application’ under 
‘Section 38 of the Arbitration Act in the 
Bombay High Court for a declaration that 
the arbitration clause in the ‘leave and 
‘licence’ agreement was invalid, inoperative 
etc. 
the High Court on November 12, 1979, by 
a learned single Judge on the ground that 
he had no jurisdiction to determine the 
alleged rights if any of the appellant as 
a tenant. On January 21,. 1980, the first 
respondent filed an application under 


S. 8 of the Arbitration Act praying that 
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the second respondent might be appoint- 
ed as the sole arbitrator to decide the 
disputes and differences between the par- 
ties under the ‘leave and licence’ agree- 
ment dated March 28, 1970. On Febru- 
ary 29, 1980, the High Court allowed the 
application of the first respondent and 
appointed” the second respondent as the 
sole arbitrator. A day earlier that is, on 
February 28, 1980, an appeal filed by the 
appellant against the judgment and order 
dated November 12, 1979 of the learned 
single Judge was dismissed by a Division 
Bench of the High Court on the ground 
that it was not maintainable under Sec- 
tion 89 of the Arbitration Act, The pre- 
seut two Civil Appeals have been filed 
by the appellant against the orders of the 
High Court dated November 12, 1979, and 
February 29, 1980. 


2. Shri Soli Sorabji and Shri Talat 
Ansari ‘learned counsel for the appellant 
submitted that the essence of the disputed 
between the parties was the right to the 
possession of the two Studios; that after 
the 1978 -Amendment to the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, the status of the ap- 
pellant was at least that of a ‘deemed 
tenanť, -that under the scheme of the 
Bombay, Rents, Hotel and Lodging House 
Rates Control Act, 1947, the dispute be- 
tween the parties could only be resolved 
by the Court of Small Causes and that 
every other Court’s jurisdiction including 
that of an arbitrator was excluded. Shri 
Mridul, learned counsel for the first 
respondent, argued that the subject matter 
of the ‘leave and licence’ agreement was 
not ‘premises’ -within the meaning of that 
expression as defined in the Bombay Act 
but the business as such and, therefore, 


_the provisions of the Bombay Rents, Hotel 


and Lodging House Rates Control Act 


were not attracted at all. 


8. For a clear appreciation of the rival 
submissions, the relevant provisions of the 
Bombay Rents. Hotel and Lodging House 
Rates Control Act, 1947, may first be set 
out. 

4. Section 5 (4A)-defines’ a licensee as 
follows: 


“(4A) ‘licensee’, in respect of any -pre- 
mises or any part thereof, means the per- 
son who is in occupation of the premises 
or such part, as the case may be, under 
a subsisting agreement for licence oe 
for a licence fee or charge; and. includes 
any person in such occupation of any pre- 
mises or part thereof in a building vesting 
in or leased to a co-operative “housing 
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society registered or deemed to be re- 
gistered under the Maharashtra Co-opera- 
tive Societies Act, 1960; but does not in- 
clude a paying guest, a member of a 
family residing together, a person in the 
service or employment of the licensor, or 
a person conducting a running business 
belonging to the licensor, or ‘a person 
having any accommodation in a hotel, 
lodging house, hostel, guest house, club, 
pursing home, hospital sanatorium, dhar- 
mashala, home for widows, orphans or 
like premises, marriage or ablic hall or 
like premises, or in a place of amusement 
or entertainment or like institution, or in 
any premises belonging to or held by any 
employee or his spouse who on account 
of the exigencies of service or provision 
of a residence attached to his or her post 
or office is temporarily not occupying the 
premises, provided that he or she charges 
licence fee or charge for such premises of 
the employee or spouse not exceeding the 
standard rent and permitted increases for 
such premises, and any additional sum 
for services supplied with such premises, 
or a person having accommodation in any 
premises or part thereof for conducting a 
canteen, creche, dispensary or other 
services as amenities by any undertaking 
or institution; and the expressions licence’, 
‘icensor’ and ‘premises given on licence’ 
shall be construed accordingly”; 


5. Section 5 (8) defines premises 
follows: 

“8 ‘premises’ means— 

(a) any land not being used for agricul- 
tural purposes, 

(b) any building or part of a building 
let or given on licence separately (other 
than a farm building) including— 

(i) the garden, grounds, garages 
out-houses, if any, appurtenant to 
building or part of a building, 


(ii) any furniture supplied by the land- 
lord for use in such building or part of a 
building, 

(iii) any fittings affixed to such building 
or part of a building for the more benefi- 
cial enjoyment thereof, but does not in- 
clude a room or other accommodation in 
a hotel or lodging house”. 


6.. Section 5 (8A) is as follows: 


“(8A) “premises Jet or given on licence 
for business’ includes, and shall be deem- 
ed always to have included, premises let 
or given on licence for the purpose of 
practising any profession or carrymg on 
any occupation therein’; 

7. Section 5 ( 
lows— 0 i> 


as 


and 
such 
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1) defines tenant ‘as fol- - 


“tenant” means any person by whom or 
on whose account rent is payable for any 
premises and includes— 


(a) xxx XXX XXX 
aa) XXX “xx ~ XXX 
tid 

) XXX XXX XXX 


(bb) such licensees as are deemed to be 
tenants for the purposes of this Act by 
Section 15A. 

(c) xxx XXX XSX 

$. We may add here that the defini- 
tion of landlord in S. 5 (8) was suitably 
amended in 1973 so as to include ‘in res- 
pect of a licensee deemed to be a tenant 
by S. 15A’ ‘the licensor who has given 
such licence. 

9. Section 6,(1) provides: 

“(1) In areas specified in Schedule J, 
this part shall apply to premises let or 
given on licence for residence, education, 
business, trade or storage”. 

10. Section 15A which 
licensees in occupation of premises 
1-2-1973 as tenants says: 

“15A. (1) Notwithstanding anything con- 
tained elsewhere in this Act or anything 
contrary in any other Jaw for the time 
being in force, or in any contract, where 
any person is on the Ist day of Febru- 
ary 1973 in occupation of any premises, 
or any part thereof which is not less than 
a room, as a licensee he shall on that date 
be deemed to have become, for the pur- 
poses of this Act, the tenant of the land- 
lord, in respect of the premises or part 
thereof, in his occupation. 

@) The provisions of sub-section (1) 
shall not affect in any manner the opera- 
tion of sub-section ‘{1) of Section 15 after 
the date aforesaid”. 

11. Section 28 (1) which prescribes 
and prohibits the jurisdiction of certain 
Courts says: 


deems certain 
on. 


AIR. ` 


“28 (1) Notwithstanding anything con- - 


tained in any law and notwithstanding 
that by reason of the amount of the claim 
or for any other reason, the suit or pro- 
ceeding would not, but for this provision, 
be within its jurisdiction, 

(a) in Greater Bombay, the 
Small Causes, Bombay, 

(aa) in any area for which, a Court of 
Small Causes is established under the Pro- 
vincia) Small Cause Courts Act, 1887, 
such Court and 


©) elsewhere, the Court of the Civil 
Judge (Junior Division) having jurisdic- 
tion in the area in which the premises are 
situate or, if there is no such Civil Judge, 


Court of 


the Court’ of the Civil Judge (Senior Divi- 
: sion) having ordinary jurisdiction, - i 


on 


Š 
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shall have jurisdiction to entertain and 
try any suit or proceeding-between a land- 
lord and a tenant relating to the recovery 
of rent or possession, of any premises to 
which any of the provisions of this part 
apply or between a licensor and a licensee 
relating to the recovery of the licence fee 
or charge and to decide any application 
made under this Act and to deal with any 
claim or question arising out of this Act 
or any of its provisions and subject to the 
provisions of sub-section (2), no other 
court shall have jurisdiction to entertain 
any such suit, proceeding or application 
or to deal with such claim or question”. 


12. Section 6 (1) which occurs in 
Part H of the Act makes the provisions of 
Part I applicable to “premises let or 
given on Jicence for business” also. Sec- 
tion 5 (SA) expands the meaning of the 
expression “premises let or given on 
licence for business” so as to include pre- 
mises let or given on licence for the pur- 
pose of practicing any profession or carry- 
ing on any occupation therein. Section 5 
(8) defines “premises”, among other things, 
as, any building or part of a building Jet 
or given on licence separately including, 
among other things, ‘any fittings affixed 
to such building or part of a building for 
the more beneficial enjoyment thereof. 
Section 5 (4A), while defining licensee as 
the person who is in occupation of the 
premises or any part thereof under a sub- 
sisting agreement for a licence, excludes 
a person conducting a running business 
belonging to the licensor. If the definitions 
of “premises let or given on licence for 
‘business’, “premises” and “licencee” are 
read together it will at once become clear 
that even a building so constructed or 
designed as to be capable of being used 
for running a certain business only is 
“premises” within the meaning of Sec- 
tion 5 (8) and Section 5 (8A) and does not 
cease to be premises merely because the 
building is capable of being used for the 
particular business only or merely because 
machinery or equipment must necessarily 
go along with the building if it is to be 
used for the business. If “premises” did 
not, by definition include a building given 
on licence but meant only a building 
which was let, it could perhaps be argued 
with great force that the expression pre- 
mises would not take within its stride a 
business let as a business, but the situa- 
tion is changed by the inclusion of any 
building given on licence in the definition 
of “premises”, and by the deeming of a 
licensee as a tenant under S. 15A of the 
- Act. A licensee is not really a tenant but. 
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is a person deemed tobe a tenant because 
of Section 15-A of the Act. A building in, 
which a person is licensed to rm a busi-| 
ness is “premises” within the meaning of 
Sections 5 (8) and 5 (8A), to which Part II 
of the Act is made applicable by Sec- 
tion 6 (1) notwithstanding the fact that! 
the building is not let as such. 


18. Shri Mridul relied upon Uttam- 
chand v. S. M. Lalwani (AIR 1965 SC 
716) and Dwarka Prasad v. Dwarka Das 
Saraf, (1976) 1 SCR 277: (AIR 1975 SC 
1758) in support of his contention that 
having regard to the definition of “pre- 
mises” the licensee of a business or in- 
dustry which is carried on in a building 
cannot be considered to be the licensee 
of the premises as such, independently of 
the business, so as to be deemed to be a 
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tenant entitled to the protection of the 
provisions of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 


1947. In Uttamchand v. S. M. Lalwani the 
facts were that Dal Mill building with 
fixed machinery and other accessories was 
the subject matter of a Jease. The object 
was to use the building as a Dal Mill. 
The question arose whether the subject 
matter of the lease was ‘accommodation’ 
within the meaning of S. 3 (A) of the 
Madhya Pradesh Accommodation Control 
Act which defined ‘accommodation’ as 
meaning, among other things, any build- 
ing or part of a building and including 
any fittings affixed to such building or 
part of a building for the more benefi- 
cial enjoyment thercof. This Court held 
that in construing the lease it was neces- 
sary to determine the dominant intention 
of the parties. It was found that the 
dominant intention of the parties was that 
the building should be used as a Dal Mill. 
It was not a case where the subject matter 
of the lease was the building and.along 
with the leased building, - incidentally, 
passed the fixtures of the machinery in 
regard to the mill. In truth the Mill was 
the subject matter of the lease and it was 
because the Mill was intended to be let 
out that the building had inevitably to be 
let out along with the mill. On that find- 
ing it was held that the lease was of the 
mill and not of the building and there- 
fore, there was no lease of any ‘accommo- 
Das 
Saraf was a case of a composite Jease of 
a Cinema theatre consisting of the build- 
ing for which the rent was Rs. 400/- per 
month and the projector, fittings, fans and 
other fixtures for which the rent was 
Rs. 1000/- per month. The question arose 
whether there. was-a lease of. accommoda- 
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‘tion’ as defined ‘by S. 2 (a) of the Uttar 
‘Pradesh (Temporary) Cantrol of Rent and 
Ewiction Act, 1947. Accommodation was 
there defined as meaning residential and 


non-residential accommodation in any 
“building or part of a building including 


any fittings, affixed to such building or 
part of the building for the more benefi- 
cial enjoyment thereof. This Court held 
that where the lease was composite and 
had a plurality of purposes, the decisive 
test was the dominant purpose of the 
demise. Applying the test it was found 
that the real subject of the lease was the 
cinema apparatus and fittings including, 
“subsidiarily and incidentally’ the build- 
ing. It will be seen that. in both the cases 
there was no question of a licence, nor 
any question of a licensee being deemed 
to be a tenant. The question concerned 
a lease and the question was whether 
what was demised was a business or a 
uilding as such. If what was intended to 
‘he demised was a business, the Act would 
not apply. If what was intended to ‘be 
demised. was a building the Act would 
apply. The test of dominant intention was 
applied and it was found in each of the 
eases that the lease was of a business and 
not of ‘accommodation’, 


14. The ‘question in the present case is 
entirely different and is one of construc- 
tion of the provisions of ‘the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, which deem a licensee 
to be a tenant and, ‘by definition, include 
a building or a part of a building given on 


licence within the meaning of the expres- . 


sion “premises” and, expressly make the 
Act -applicable to “premises” given on 
licence for business. We are of the view 
that the Bombay Rents, Hote] and Lodg- 
jing House Rates Control Act, 1947, ap- 
plies ‘to a licencé to use a building even 
if the building is to be used nécessarily 
and simultaneously along with machinery 
and fixtures separately licensed to ‘be 
used. In ‘such a situation there can be no 
question of the license to use the machi- 
nery etc. and the license to use the build- 
ing being dominant and subsidiary pur- 
poses of the agreement as suggested ‘by 
Shri Mridul in his argument. The submis- 
sion of Sri Mridul that the agreement 
‘was primarily a licence to carry on the 
‘business of shooting films by using the 
machinery and equipments Yisted în the 
agreement and that the licence to use the 
‘building was only a subsidiary incident .of 
the dominant purpose of the agreement 
does not appeal to us. On the construction 
placed ‘by us upon the provisions of the 
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Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the two studios 
given on licence would still be premises 
given on licence for business within the 
meaning of the Act so as to attract its pro- 
tective provisions. 


15. At this juncture we may refer to 
the terms of the agreement. The agree- 
ment provided for (1) “leave and licence 
in respect ot studios Nos. 2 and 8 duly 
sound proofed and electrified and~ other 
premises more particularly described in 
fist No. 1 hereto annexed situated at 194 
Kurla Road, Andheri, Bombay, on’ a 
monthly compensation of Rs. 250/- includ- 
ing «ound proofing and electrification” 
and (2) “leave and licence in respect of 
the machineries, lights, equipments. sett- 
ing and property materials etc. mentioned 
in list No. 2 hereto annexed on a monthly 
compensation of Rs. 7500/-". The two 
licences, it was stipulated, were to be “in 
force and operation simultaneously and 
together” and “not subject to divisibility” 
The licensees were entitled ‘to carry on 
their work of producing motion picture 
films in the studios and the machineries 
and other equipments were to be used for 
that purpose ‘only. The licensees were also 
entitled to permit the use of the studios 
and other premises, machineries and other 
articles temporarily, by others, whomso- 
ever thev liked during the subsistence of 
the licences for the purpose of producin 
motion pictures only. Property tax an 
other taxes were to be borne and paid 
by the ficensors while the licensees were 
required to pay for the consumption of 
electricity and water. During the subsis- 
tence of the licences, the licensees were 
not to part with the possession of the 
‘studios and other premises, machineries 
and equipments. The studios and other 
premises, machineries and equipments 
were to be used by the licensees in a 
prudent manner. The agreement further 
stipulated that no tenancy rights were to 
be understoud as having been created by 
the licensors in favour of the licensees. 
The interest created was that of licensees 
only. The licensees were to carry on their 
‘business of motion picture films’ produc- 
tion in the licenced premises under the 
name atid style of Natraj Studios (P) Ltd. 
‘The agreement is thus seen to be a com- 

osite agreement which gave leave and 
eens (1) to use the studios and other 
premises for producing films and (2) to 
use the machinery and equipment for the 
same purpose. The licensors parted with 
possession of thé Studios and the machi- 
nery in favour of the ‘licensees. Notwith- 
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standing the fact that the agreement was: 


a composite one and the two licences. 


were to operate ‘simultaneously and to- 
gether, there could be. no gainsaying the 
tact that the Studios. and other premises 
were certainly given on licence for the 
business of -N a films. . Fhe parties 
themselves were conscious that the licence 
granted by the Jicensor in favour of the 
licensee was in respect of the Studios and 
other premises and that there was even a 
risk the licence being construed as a 
leased. So they were anxious, at that stage, 
to emphasise that what was granted 


was a licence and not a lease: That 
was obviously to circumvent the pro- 
visions of the Bombay Rents, Hotel, 


and Lodging House Rates Control Act. 
1947. It was apparently thowght that the 
sophisticated description of the transac- 
tion as a ‘licence’ instead of a lease 
would take it out of the clutches of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act. It was precisely the 
type of agreement that forced the hand 
of the legislature to intervene and amend 
the Act by introducing S. 15A by which 
such licensees were deemed to be tenants 
of the landlord. 

16. We may now proceed to consider 
the submission that the Court of Small 
Causes alone has exclusive jurisdiction to 
resolve the dispute between the parties. 
Section 28 (1) of the Bombay Rent Act, 
positively, confers jurisdiction on the 
Court of Small Causes to entertain and 
try any suit or proceeding between a land- 
lord and tenant relating to the recovery 
of rent or possession of any premises or 
between a licensor and a licensee relating 
to the recovery of licence fee or charge 
and to decide any application made under 
the Act and to deal with any claim or 
question arising out of the Act or any of 
its provisions, and negatively it excludes 
the jurisdiction of any other Court from 
entertaining any such suit, proceeding or 
application or dealing with such claim or 
question. ’ f 


17. The Bombay Rent Act is a welfare 
legislation aimed at the definite social 
objective of protection of tenants against 
harassment by landlords in various ways. 
It is a matter of public policy, The scheme 
of the Act shows that the conferment of 
exclusive jurisdiction.on certain Courts is 
pursuant to the social objective at which 
the legislation aims. Public policy requires 
that contracts to the contrary which nullify 
the rights conferred on tenants by the Act 
cannot be permitted. Therefore, public 
policy requires that parties cannot -also 
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be permitted to: contract out of the legis- 
lative mandate which..requires certain 
kind. of disputes. to be settled by special 
Courts. constituted by. the Act. It fol- 
lows, that -arbitration agreements. between 
pasties whose rights are regulated by the 
Bombay Rent Act cannot be recognised 
by a Court of law.. 


18 Thus exclusive jurisdiction is 
given to the Court of Small Causes and 
jurisdiction is. denied to other Courts (1) 
to: entertain and try any: suit or proceed- 
ing betweemw a landlord and a tenant re- 
lating to recovery of rent or possession: 
of any premises, (2) to try any suit. or pro- 
ceeding, between a licensor and a licensee 
relating to. the recovery of licence fee 
or charge, (8) to decide any application 
made under the Act and, (4) to deal with 
any claim -or question arising, out of the 
Act or any of its. provisions. Exclusive 
jurisdiction to entertain and try certain 
suits, to decide certain applications or to 
deal with certain claims or questions does 
not necessarily mean exclusive jurisdic- 
tion to decide jurisdictional facts. also. 
Jurisdictional facts have necessarily to be 
decided by the Court where the jurisdic- 
tional question falls to be decided, and 
the question may fall for decision, before 
the Court of exclusive jurisdiction or be- 
fore the Court of ordinary jurisdiction. A 
person claiming to be a landlord may 
sue his alleged tenant for possession. of a 
building on grounds specified in the Rent 
Act. Such a suit will have to be brought 
in the Court of Small Causes, which has 
been made the Court of exclusive jurisdic- 
tion. In such a: suit, the defendant may 
deny the tenancy but the denial by the 
defendant will not oust the jurisdiction 
of Court of Small Causes. If ultimately 
the Court finds that the defendant is not 
‘a tenant the suit will fail for that reason. 
Tf. the suit is. instituted in the ordinary 
Civil Court instead of the Court of Small 
Causes. the plaint will have to be return- 
ed irrespective of the plea of the defen- 
dant. Conversely a person claiming to. 
be the owner of a building and alleging 
the defendant to; be a trespasser will have 
to. institute the suit. On, the plaint allega- 
tions, in the ordinary Civil Court only. 
In such a suit the defendant may raise 
the plea that he is a tenant and not a 
trespasser. The defendant’s. plea will not 
straightway oust the jurisdiction of the 
ordinary Civil Court but if ultimately the 
plea of the defendant is accepted the suit 
must fail on that ground. So the question 
whether there is relationship of landlord 
and tenant between the parties on such 
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other jurisdictional questions may have to 
be determined by the Court where it falls 
for determination — be it the Court of 
Small Causes or the ordinary Civil Court. 
If the jurisdictional question is decided 
in favour of the Court of exclusive juris- 
diction the suit or proceeding before the 
ordinary Civil Court must cease to the 
extent its jurisdiction is ousted. 


19. In Babulal Bhuramal v. Nandram 
Shivram 1959 SCR 367:(AIR 1958 SC 
677), it was held that S. 28 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, excluded the jurisdic- 
tion of the City Civil Court from enter- 
taining a suit for a declaration that one 
of the plaintiffs was the tenant of the 
defendant-landlord and the other plaintiffs 
were his sub-tenants and that they were 
entitled to be protected from’ eviction, 
under the provisions of the Bombay 
Rents, Hotel and Lodging House 
Control Act, 1947. The argument that 
S. 28 applied only to suits where the re- 
lationship of landlord and tenant was ad- 
mitted was repelled with the observation 
that the suit did not cease to be a suit be- 
tween a landlord and a tenant merely be- 
cause the defendants denied the claim of 
the plaintiffs. It was said: 


“On a proper interpretation of the pro- 
visions of S. 28 of the suit contemplated 
in that section is not only a suit between 
a landlord and a tenant in which that re- 
lationship is admitted but also a suit in 
which it is claimed that the relationship 
of a landlord and a tenant within the 
meaning of the Act subsists between the 
parties. The Courts which have jurisdic- 
tion to entertain and try such a suit are 
the Courts specified in S. 28 and no 
other”, 


In Raizada Topandas v. Gorakhram Gokal- 


chand (1964) 8 SCR 214:(AIR 1964 SC 
1848) the plaintiff instituted a suit in the 
City Civil Court, Bombay, against 
the defendant for -a declaration that 
the plaintiff was in lawful posses- 
sion of a shop and for an _ injunc- 
tion restraining the defendants from 
entering the shop. The plaintiff alleged 
that the defendant was a licensee for a 
definite term of years and that the period 
of licence stipulated under the agreement 
had expired (The suit was instituted be- 
fore S. -15A was introduced into the Act 
by the 1973 amendment). The defendant's 
plea was that there was a relationship of 
landlord and tenant between the parties 
and that the Court of Small Causes alone 
had jurisdiction to try the suit and not 
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the City. Civil Court. It was held by this 
Court that since the plaintiff did not 
admit: the relationship of landlord and 
tenant between him and the defendant, 
the defendant could not, by his plea torce 
the plaintiff to go to a forum where, on 
his own averments, he could not go. The 
Court, however, did not say that the de- 
fence could never be considered to decide 
the question of jurisdiction. It would be 
the duty of the Court to consider the 
defence at some stage, and come to a con- 
clusion, if the facts warrant whether the 
plaintiffs denial of the relationship of 
landlord and tenant was a mere camou- 
flage and whether on the facts there was 
a relationship of landlord and tenant be- 
tween the parties which precluded the 
Court from trying the suit any further. 


20. In Vasudev Gopalkrishna Tamwe- 
kar v. The Board of Liquidators, Happy 
Home Co-operative Housing Society, 
(1964) 3 SCR 964:(AIR 1967 SC 369) 
there was a dispute between a House 
Building Co-operative Society and one of 
its members. The question arose whe- 
ther the relationship between the Society 
and the member was that of a landlord 
and a tenant. The dispute was referred 
to a Committee of Arbitrators under the 
Bombay Co-operative Societies Act and an 
award was made. When the award was 
sought to be executed it was claimed that 
it was without jurisdiction as the ques- 
tion whether the relationship between the 
parties was that of landlord and tenant 
could only be determined by the Court 
of Small Causes under the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 and not by any other authority. 
The Court found that if the jurisdiction 
of the Arbitrators was to be excluded, the 
proceedings before .the Arbitrators nust 
be between landlord and tenant and must 
relate to the recovery of rent or posses- 
sion of a premises. Where the person in- 
voking the jurisdiction of the Court did 
not set up a claim that the opposite party 
was a tenant or a landlord, the defendant 
was not entitled to displace the jurisdic- 
tion of the ordinary Court by alleging 
the relationship of landlord and tenant 
between them. It was held that the 
jurisdiction was not ousted as soon as the 
contesting party raised a plea about the 
relationship of a landlord and a tenant. 
The Court however, did not go further 
and say that the ordinary Court's jurisdic- 
tion would not be ousted even if the 
Court came to the conclusion that the re- 
lationship between the- parties was: of a 
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landlord and a tenant. The. Court how- 
ever, ‘found as a fact that there was no 
relationship of landlord and tenant be- 
tween the parties. 

21. In Deocan Merchants Cooperative 
Bank Ltd. v. M/s. Dalichand Jugraj Jain 
(1969) 1 SCR 887:(AIR 1969 SC 1520), 
the conflict was between the jurisdiction 
of the Registrar of Co-operative Societies 
under the Maharashtra Co-operative 
Societies Act and the jurisdiction of the 
Court of Small Causes under the Bombay 
Rents, Hotel and Lodging House Rates 
Control -Act 1947. The Court held that 
whether or not the Registrar of Coopera- 
tive Societies was a ‘Court’ whose juris- 
diction was ousted under S. 28 of the 
Bombay Rents, Hotel and Lodging House 
Rates, Control Act, 1947, the jurisdiction 
of the Registrar was surely ousted on 
broader considerations of public policy. 
The Court pointed out that the Rent Act 
had a specific social objective in view and 
for the achievement of that objective it 
was necessary that the Court set up under 
the Rent Act alone should deal with a 
depts between a landlord and a tenant 
and that in accordance with the provi- 
sions of the Rent Act. Necessarily, the 
jurisdiction of the Registrar was ousted. 
The Court said (at pp. 901, 902): 

“The scheme of the various Rent Acts 
and the public policy underlying them 
are clear; the policy is to give protection 
to the tenants. Various powers have been 
conferred on the authorities under ‘the 
Rents Acts to grant protection to the ten- 
ants against ejectment and other reliefs 
claimed by the landlords............ If 
the matter is heard by the Registrar, none 
_ of these provisions would apply. We can 
hardly imagine that it was the intention 
of the legislature to deprive tenants in 
buildings owned by cooperative societies 
of the benefits given by the Rent Act. It 
seems to us that the Act was passed, in 
the main, to shorten litigation, lessen its 
costs and to provide a summary proce- 
dure for the determination of the dis- 
putes relating to the internal management 
of the soctieties. But under the Rent Act 
a different social objective is intended to 
be achieved and for achieving that social 
objective it is necessary that a dispute 
between the landlord and the tenant 
should be dealt with by the Courts set up 
under the Rent Act and in accordance 
with the special provisions’ of the Rent 
Act. This social objective does not im- 
, pinge on the objective underlying the Act. 
It seems to us that the two acts can be 
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harmonised best by holding that in matters 
covered by the Rent Act, its provisions, 
rather than the provisions of the Act, 
should apply.” 


22. In Govindram Salamatrai Bachani 
v. Dharampal Amarnath Puri, 52 Bom LR 
886 at pp. 391-392 : (AIR 1951 Bom 390), a 
Division Bench of the Bombay High Court 
consisting of Chagla C. J. and Bhagwati J. 
considered whether the question as to 
whether the defendant was a tenant or 
a licensee was a question which arose out 
of the Act or any of its provisions (the 
case was decided long. before the 1973 
amendment). Chagla, C. J., observed that 
the question was a jurisdictional question 
and had nothing to do with the Act or 
any of its provisions. Whether a person 
was a tenant or a licensee or a trespasser 
was a question which was not left to the 
exclusive determination of the Special 
Court set up under the Rent Control Act 
but the question whether a person was 
entitled to the benefits of any of the pro- 
visions of the Act was a question which 
could only be decided and determined by 
Special Court. It was observed by Bhag- 
wati J. (at p. 391-392): 


“There was no bar to the High Court 
entertaining a suit for ejectment of a 
licensee as such or a trespasser as such. 
It would be determined by a perusal of 
the plaint which was filed in the High 
Court as to whether such a suit was 
capable of being entertained by the High 
Court, Once it was a suit which could be 
entertained by the High Court, there was 
no question of its not being entertained 
by it. It would only be when the defen- 
dant filed a written statement and claim- 
ed the protection of the Rent Act that the 

uestion would arise to be determined by 
the High Court whether the relationship 
between the plaintiff and the defendant 
in the particular case before it was that 
as between landlord and, tenant. If it 
came to the conclusion that it was not 
so, it would continue to have the juris- 
diction to try the suit and would be able 
to try the suit on the merits to its logical 
conclusion. If, on the other hand, the 
High Court came to the conclusion that 
the relationship between the plaintiff and 
the defendant was as between landlord 
and tenant it would cease to have juris- 
diction on that determination and the suit 
would be liable to be transferred to the 
Small Cause Court which under S. 28 
of Bombay Act LVII of 1947. would be 
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the only Court to have jurisdiction to try 
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the suits as between landlords and tenants 
falling within the purview of S. 28”. 


28. In Sabavva Kom Hanmappa Sim- 

iger v. Basappa Andaneppa Chiniwai. 
(1955) 57 Bom LR 261 the question direct- 
ly arose, as in the present case, whether 
‘S$. 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
excluded reference to arbitration of a dis- 
pute relating to recovery of rent or pos- 
session of premises. It was held by a 
Division Bench of the Bombay High Court 
that the expression Court , occurring in 
Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947 included an arbitrator and therefore, 
the jurisdiction of the Arbitrator to make 
an award in respéct of any dispute of the 
nature mentioned in S. 28 was excluded. 


24. In the light of the foregoing dis- 
lcussion and the authority of the prece- 
‘dents, we hold that both by reason of 
'S. 28 of the Bombay Rents, Hotel and 
‘Lodging House Rates Control Act, 1947 
and by reason of the broader considera- 
tions of public policy mentioned by us 
earlier and also in Deccan Merchants 
‘Co-operative Bank Ltd. v. M/s. Dalichand 
fugraj Jain (AIR 1969 SC 1820), the Court 
‘of Small Causes has and the Arbitrator 
has not the jurisdiction to decide the 
‘question whether the _respondent-licen- 
jsor-landlord is entitled to seek posses- 
‘sion of the two studios and other pre- 
mises together with machinery and equip- 
iment from the appellant-licensee-tenant. 
That this is the real dispute between the 
parties is abundantly clear from the peti- 
tion filed by the respondents in the High 
Court of Bombay, under Section 8 of the 
Arbitration Act seeking a reference to 
Arbitration. The petition refers to the 
notices exchanged by the parties, the 
respondent calling upon the appellant to 
hand over possession of the studios to 
him and the appellant claiming to be a 
tenant or protected licensee in réspect of 
lthe studios. The relationship between the 
|parties being that of licensor-landlord and 
ilicensee-tenant and the dispute between 
them relating to the possession of the 
licensed-demised premises, there is no 
help from the conclusion that the Court 
of Small Causes alone has the jurisdiction 
and the Arbitrator has none to adjudicate 
upon the dispute between the parties. 


25. Learned counsel for the appellant 
further argued that the respondent had 
filed’ a written statement in the suit in- 
stituted by the appellant in the Court of 
Small Causes and was therefore, preclud- 
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ed from seeking a reference to Arbitra- 
tion. pasy 

26. On the other hand it was sub- 
mitted by the learned counsel for tbe 
respondent that S. 40 of the Arbitration 
Act prevented the Small Cause Court 


from exercising any ‘jurisdiction over 
arbitration proceedings. It was also urged 
that the questions at issue in the, Court 
of Smal] Causes and-before the arbitra- 
tor were not identical. 


26A. The suit was properly instituted 
in the Court of Small Causes and if the 
respondent wanted to rely upon the 
arbitration clause an: application under 
S. 34 of the Arbitration Act should have 
been made to the Court of Small Causes 
before the written statement was filed. 
That was not done. It was said that the 
Court of Small Causes would have no 
jurisdiction to stay the proceedings under 
S. 34 of the Act as it was precluded from 
exercising any jurisdiction over arbitration 
proceedings under S. 40. There is no sub- 
stance in this argument. S. 40 of the 
Arbitration Act declares that a Small 
Cause Court shall have no jurisdiction 
over any arbitration proceeding or over 
any application arising thereout. We 
do not see how it can be said that the 
Court of Small Causes is exercising juris- 
diction over any arbitration proceedings 
merely because the agreement between 
the parties contains an arbitration clause 
and the. Court is asked to stay a proceed- 
ing before itself. The jurisdiction under 
5. 34 may be exercised by the judicial 
authority before which the proceedings 
are pending and not by the Court which 
has jurisdiction over the arbitration pro- 
ceedings. This is clear from the language 
of S. 84 of the Arbitration Act. An ap- 
plication under S. 34 is not an arbitration 
proceeding; nor is it an application aris- 
ing thereout. The bar under S. 40 does 
not come in the way of the Court of Smali 
Causes exercising jurisdiction under Sec- 
tion 34 of the Arbitration Act to stay a 
proceeding ponon before it. If auth- 
ority is necessary for this proposition it 
may be found in Chandha Motor Transport 
Co. (P) Lid., Delhi v. R. N. Chopra, AIR 
1968 Delhi 75 and Basanti Cotton Mills 
v. Dhingra Brothers, AIR 1949 Cal 684. 
The submission that there is no identity 
of dispute is also without substance. As 
already pointed out by us the dispute is 
between the _ licensor-landlord and 
licensee-tenant about the right to possess ~^ 
two studios and other premises. The, 
identity of the dispute is clear from a 
perusal of the pleadings in the ‘suit in the 





1981 


Court of Small Causes and the petition 
for reference to Arbitration filed in the 
High Court. 

27, In the result both the appeals are 
allowed with costs. The arbitration clause 
in the agreement dated March 28, 1970 is. 
declared to be inoperative. The applica- 
tion for reference to Arbitration is dis- 
missed. 


Appeals allowed. . 
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‘Vidya Charan Shukla, Appellant v. 
Purshottam Lal Kaushik, Respondent. 


(A) Representation of the People Act 
(1951), Sections 100 (1) (a) and (d) (i). 
36 (2) (a) and 67-A ~- Enquiry as to dis- 
qualification of candidate as contemplat- 
ed by clause (a) and clause (d) (i), re- 
spectively of Section 100 (1) — Focal 
point of time— It is the date of declara- 
tion of election result m the former 
while it is date of scrutiny of nomina- 
tion papers in the latter. 


In the context of clause (a) of Sec- 
tion 109 (1), the ambit of the words 


“for being chosen” in the definition of 


“disqualified” has to be restricted to 
“the date of his election” i. e. declara- 
tion of the result of the election under 
Section 53 or Section 66, and such date 
is to be the focal point of time in an in- 
quiry under this clause. tm contract 
with clause (a), in a case falling under 
clause (d) (i) of Section 100 (1) if an 
objection is taken before the Returning 
Officer against the nomination of any 
candidate on the ground of his being not 
qualified, or being disqualified for being 
chosen the crucial date as per Sec, 36 
(2) (a) with reference to which the ex- 
istence or non-existence of such disqua- 
lification is to be enquired into is the 
date of scrutiny of the nomination of the 
candidate. (Paras 23, 24) 

(B) Representation of the People Act 
(1951), Ss. 100 (1) (d) (i). 8 (2) — Constitu- 
tion of India, Art. 102. (1) {e} — Nomina- 
tion — Acceptance — Validity — Return- 
ed candidate disqualified on date of. seru- 
tiny of nomination papers in consequence 
of imposition of sentence of imprison- 


ment exceeding 2 years — Acquittal of 
AY/AY/A331/81/SNV 
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candidate during - pendency of election 
petition before pronouncement of judg- 
ment — Disqualification is wiped out 
from date of scrutiny — Acceptance of 
his nomination, not open to challenge. 
AIR 1980 Madh Pra 188, Reversed. 


The acquittal of the returned candi- 
date in appeal prior to the pronounce- 
ment of the judgment by the High Court 
ia the election-petition filed against 
such candidate had the result of wiping 
out his disqualification as completely 
and effectively as if it did not exist at 
any time including the date of the scrutiny 
of the nomination papers and that 
his nomination paper was properly ac- 
cepted by the Returning Officer, Con- 
sequently the challenge to the election 
pi such candidate on the ground under 
clause 100 (1) (d) (i) i. e., that his nomi- 
nation was improperly accepted, must 
fail. Acquittal of the returned candi- 
date before the decision of the election- 
petition pending in the High Court, had 
with retrospective effect, made his dis- 
qualification non-existent, even at the 
date of the scrutiny of nominations. 
This being the position, the High Court 
could not at the time of deciding the 
election-petition form an opinion as to 
the “existence’ of a non-existent ground 
and sustain the challenge to the candi- 
date’s election’ under S. 100 (1) (d) (i). 
(1971) 1 SCR 798, Foll. (Case law dis- 
cussed). AIR 1980 Madh Pra 188, Revers- 
ed, (Paras 34, 38) 


The phrase “if the High Court is of 


“opinion” used by the Legislature in the 


opening part of Section 100 (1) qualifies 
not only clause (a), but also clause (d) of 
the sub-section. It is true that in order 
to adjudicate upon the validity of the 
challenge to the  candidate’s election 
under clause (d) (i) of Section 100 (1), 


` what was required to be determined by 


the High Court was whether the nomina- 
tion of the candidate was properly or 
improperly accepted by the Returning 
Officer. But, in order to determine this 
question, it was necessary for the High 
Court to decide, as a preliminary step, 
whether the candidate was disqualified 
at the date of scrutiny of the nomination 
papers, for if he was disqualified, his 
nomination could not be said to have 
been properly accepted by the Return- 
ing Officer and if, on the other hand, he 
was not disqualified, his nomination 
would have to be regarded as properly 
accepted by the Returning Officer. The 
primary question before the High Court. 
therefore, would be whether or not the 
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candidate was disqualified at the date of 
scrutiny of the nomination papers and it 
cannot be said that the determina- 
tion of this question could be made on 
any principle other than that governing 
the determination of a similar question 
under clause (a) of Section 100 (1). If 
the returned candidate cannot be said to 
be disqualified at the date of the elec- 
tion, if before or during the pendency of 
the election petition in the High Court 
his conviction is set aside and he is ac- 
quitted by the appellate court, it must 
be held, that, in like circumstances, the 
returned candidate cannot be said to be 
disqualified at the date of the scrutiny of 
the nomination papers. (Paras 33, 35) 
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SARKARIA, J.:— This is an appeal 


under Sections 116-A and 116-B of the 
Representation of the People Act, 1951, 
‘(hereinafter referred to as the Act) 
against a judgment dated Sept. 5, 1980, 
ot a learned Judge of the High Court of 
Madhya Pradesh, whereby the Election 
Petition 1 of 1980, filed by the respondent 
was accepted and the appellant’s elec- 
tion to Lok Sabha was declared to be void. 

2. The principal question that falls to 
be determined in this appeal is, whether 
the election of a returned candidate 
whose appeal against the orders of his 
conviction and sentence exceeding two 
years imprisonment, pending at the date 
of the scrutiny of nomination papers, 
is accepted by the appellate court, re- 
sulting in his acquittal, before the deci- 
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sion of the election-petition against him, 
can he declared to be void under Sev- 
tion 100 (1) of the Act, on the ground 
that he was disqualified from being 
chosen as a candidate within the mean- 
ing of Section 8 (2) of the Act. The ma- 
terial facts are as follows : 

The respondent and the appellant con- 
tested the election as rival candidates, to 


the Lok Sabha from No, 18, Mahasamund 


Farliamentary Constituency 
Pradesh. The last date for 
nations was December 7, 
scrutiny of the nomination 
place on December 11, 1979. 

3. The respondent raised an objection 
to the validity of the appellant’s: nomina- 
tion before the Returning Officer at the 
time of the scrutiny. The objection was 
that the appellant had been convicted 
and sentenced to imprisonment exceed- 
ing two years by the Sessions Judge. 
Delhi on Feb. 22/27, 1979 and, as such, 
the appellant was disqualified from be- 
ing chosen as a candidate in view of 
sub-section (2) of Section 8 of the Act. 
The Returning Officer, by his order dated 
December 11, 1979, rejected the objec- 
tion and accepted the appellant’s nomi- 
nation as valid. The result of the elec- 
tion was -declared on January 7, 1980. 
The election result was notified on Jan. 
10, 1980. The appellant waş declared 
elected, and the respondent was defeat- 
ed. Thereafter on February 18, 1980, 
the respondent filed an Election Petition 
in the High Court to get the election of 
the appellant herein, declared void under 
Sections 100 (1) (a) and 100 (1) (d) (G) 
of the Act, alleging that at the date of 
the election, including the date of the 
scrutiny of the nomination papers, the 
appellant was disqualified by virtue of 
Section 8 (2) of the Act from being 
chosen as a candidate on account of his 
aforesaid conviction and sentence, 

4. The Sessions Judge who had con- 
victed the appellant, had, by his order 
passed under 
Section 389 (3) of the Code of Criminal 
Procedure, suspended the execution of 
the sentence to afford the appellant 
time to file an appeal. On March 21, 
1980, the High Court of Delhi admitted 
his appeal and by an order of the same 
date directed that his sentence shall re- 
main suspended provided the appellant 
furnished a personal bond and surety 
in the amount of Rs. 5000/- to the satis- 
faction of the Sessions Judge. 

5. The appellant’s appeal pending in 
the High Court was transferred to- the 


in Madhya 
filing nomi- 
1979. The 
papers took 
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Supreme Court under the Special Courts 
Act, 1979. This Court by its judgment 
dated- April 11, 1980, allowed the appeal, 
set aside the conviction and sentence of 
the appellant and acquitted him of the 
charges against him. 

6. Subsequently, by its impugned 
judgment, dated September 5, 1980, the 
High Court of Madhya Pradesh, allowed 
with costs, the election petition filed by 
the respondent, and declared „the appel- 
Jant’s election to be void on the ground 
contained in Section 100 (1) (d) (i) of 
the Act. Hence this appeal, 

7. The contentions canvassed by Shri 
Asoke Sen, learned counsel for the ap- 
pellant may be summarised as follows: 

(1) The conviction and sentence of the 
appellant had been quashed by the High 
Court in appeal. The acquittal of the 
appellant had the effect of wiping out 
the conviction with retrospective effect 
as if he had never been convicted and 
sentenced. In support of this proposi- 
tion, reliance has been placed on Manni 
Lal v, Parmai Lal, (1971) 1 SCR 798 at 
pp. 800-801: (AIR 1971 SC 330). Refer- 
ence has also been made to Dilip Kumar 
Sharma v. State of Madh Pra, (1976) 2 
SCR 289: AIR 1976 SC 133, 

(2) Conviction and sentence in Sec- 
tion 8 (2) must mean the final and ulti- 
mate conviction and sentence, Reference 
has been made to Union of India v. R. 
Akbar Sheriff, ATR 1961 Mad 486 and 
Dilbagh Rai Jarry v. Divisional Superin- 
tendent, AIR 1959 Punj 401. | 

(3) The invalidity of the appellant’s el- 
ection, in the instant case, was to be. test- 
ed under cl. (a) and not under cl. (d) (i) 
of Section 100 (1) of the Act, because :— 

(a) (i) “Election” within the meaning 
of Section 100 (1) (a) connotes the entire 
process of election commencing with 
the filing of nominations and ending 
with the declaration of the result of 
the poll. The stage of the scrutiny of the 
nominations and their acceptance or re- 
jection was an important step of the elec- 
tion process and, as such, was an integral 
part of the ‘election’, Reliance on this 
point has been placed on the decisions 
_of this Court in N. P. Ponnuswami v. 
Returning Officer, Namakkal Consti- 
tuency, 1952 SCR 218 : (AIR 1952 SC 64) 
and M. S. Gill v. Chief Election Commr., 
(1978) 2 SCR 272: (AIR 1978 SC 851). 

(ii) The term “disqualified” in Cl. (a) 
of Section 100 (1), as defined in Sec- 
tion 7 (b) means “disqualified for being 
chosen as, and for being, a member of 
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either House of Parliament, etc.”, and 
the expression “being chosen”, (which 
is the language of Article 102 of the 
Constitution also) has been interpreted 
by this Court in Chaturbhuj Vithaldas 
Jasani v. Moreshwar Parashram, 1954 
SCR 817: (AIR 1954 SC 236), as embrac- 
ing “a series of steps starting with the 
nomination and ending with the an- 
nouncement of the election”. 

(b) In substance and reality, the elec- 
tion of the appellant has been challeng- 
ed on the ground that both at the date 
of the scrutiny and acceptance of his 
nomination and at the subsequent stages 
of the election including the dates of poll 
and declaration of the election result, 
the appellant was disqualified for being . 
chosen on account of his having been 
convicted and sentenced to imprison- 
ment exceeding two years, This ground 
finds specific mention in clause (a) and 
not in clause (d) (i) which is a general 
and residuary clause and its application 
te the instant case will be excluded on 
the principle that the special excludes 
the general. ; 

(c) The candidate” jn 


phrase “any 


sub-clause (i) of clause (d) of Sec. 100 (1) 


does not include the returned candidate. 
(This point was not seriously pressed). 
(4) (a) Even if it is assumed that 
clause (d) (i) or (d) (iv) is applicable, 
then also, the instant case cannot be 
taken out of the ratio of Manni Lal’s case 
(ibid), because the effect of the quashing 
of the appellant’s conviction and sen- 
tence by the appellate court, during the 
pendency of the Election Petition be- 
fore ‘the High Court was that the con- 
viction and sentence were retrospectively 
wiped out, and the High Court could not 
at the date of deciding the Election Peti- 
tion hold that in spite of the acquittal by 
the Appellate Court, the disqualification 
of the appellant “for ‘being chosen” 
ever existed — even at the date of the 
acceptance of his nomination paper by 
the Returning Officer. The proposition 
enunciated by this Court in Manni Lal’s 
case must be taken to its logical end and 
the imagination must not he allowed 
to boggle down. . 4 
(by Clause (a) and clause (d) (i) of Sec- 


tion 100 (1) of the Act should be con- 
strued harmoniously. If these clauses 


are construed differently, there will be 
serious contradictions and inconsistencies. 
Under Section 100 (1) (a), the candidate 
whose conviction and sentence are quash- 
ed, is qualified to be chosen and elected 
on the principle of retrospective wiping 
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out of conviction and sentence, and yet 
he remains disqualified for his nomina- 
tion. Such an anomalous result should 
be avoided. 


(5) The effect of suspension of the sen- 
tence made by the trial court and there- 
after by the High Court pending the ap- 
peal, would be that the disqualification 
automatically stood eclipsed. (This point 
was also not pressed). 


8. On the other hand, Shri 8. N., 
Kacker, learned counsel for the respon- 
dent, made these submissions : 


(1) Article 102 (1) (e) of the Constitu~ 
tion provides that “a person shall be 
disqualified for being chosen as, and for 
being, a member of either House of 
Parliament...... ” “Gf he is so disqualified 
by or under any law made by Parlia- 
ment’. Under Section 8 (2) of the Repre- 
sentation of the People Act, 1951 which 
is a law made by Parliament the appel- 
lant on account of his conviction and 
sentence exceeding two years, was dis- 
qualified at the date of scrutiny of nomi- 
nations and the Returning Officer was 
bound in view of Section 36 (2) (a), of 
the Act, to take into account only such 
facts as they stood on the date of the 
scrutiny, which is an integral step in the 
process of election i.e., process of “be- 
ing chosen”. (Reference has been made 
in this connection to Chaturbhuj’s case 
(AIR 1954 SC 236) (ibid) and Chandan Lal 
v. Ram Dass, 41 ELR 214: (1969 SCR 
475). 


(2) The phrase “date of such convic- 
tion” occurring in sub-section (2) of Sec- 
tion 8 of the Act means the date of the 
initial conviction and not the date of the 
final conviction. If this phrase was con- 
strued to mean the date of the final and 
ultimate conviction on termination of 
the entire judicial process in the 
hierarchy of courts, sub-sec, (3) would 
be redundant. Sub-section (3) applies to 
a special category of persons mentioned 
therein, and its language makes it clear 
that in their case, conviction will not 
operate as’ a - disqualification unless it 
becomes final in the course of judicial 
process. 

(3) The present case is governed by 
clause (d) (i) and not by clause (a) of 
Section 100 (1). In the election petition, 
both the grounds under Section 100 (1) 
(ad) G) and under See. 100 (D (a) were 
taken, because— 

G) the appellant was disqualified on 
fhe date of scrutiny -— a ground under 
Section 100 (1) (4) (G); and 
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(ii) the disqualification also existed on 
the date of declaration of election re- 


sult — affording ground under Sec- 
tion 100 (1) (a). 
Since the appellant was subsequently 


acquitted during the pendency of elec- 
tion-petition, the ground under Sec- 
tion 106 (1) (a) became non-existent in 
view of the principle laid down by this 
Court in Manni Lal’s case (AIR 1971 
SC 330) (ibid), but the ground under 
Section 100 (1) (d) (i) still  subsisted. 
Consequently, at the stage of arguments 
before the High Court, the ground under 
Section 100 (1) (a) was given up and 
the petition was pressed only on the 
ground under Section 100 (1) (d) (i). 

(4) Section 100 (1) (d) (i) is applicable 
to a returned candidate as well. 

(5) The basic distinction between 
clauses (a) and. (d) (i) of Sec. 100 (1) is 
that under the former clause the exis- 
tence or non-existence of disqualification 
of the returned candidate is to be deter- 
mined as “on the date of his election”, 
which date in‘ view of Section 67A, 
means the date on which he was declar- 
ed elected under Section 53 or Sec. 66 
of the Act; whereas under clause (d) (i), 
the enquiry is restricted to judging the 
propriety or otherwise of the action of 
the Returning Officer in accepting his 
nomination on the date of scrutiny; that 
is to say, for purposes of the latter 
clause all that has to be enquired into 
is whether the disqualification existed on 
the date of scrutiny. 


(6) The proposition laid down in Manni 
Lal’s case {ibid} to the effect that sub- 
sequent acquittal by the appellate court 
in a criminal matter has the effect of 
wiping out the conviction from the date 
of its very inception, is not applicable 
to the case in hand because :— 

(a) Manni Lal’s case was one under 
Section 100 (1) (a); while the present 
ease is under Section 100 (1) (d) (i); 

(e) in Manni Lal’s case the returned 
candidate was not disqualified on the 
date of the scrutiny; whereas in the in- 
stant case the disqualification of the ap- 
pellant did in fact exist on the date of 
the scrutiny, although the same may 
have ceased to exist in point of law due 
to his subsequent acquittal; and 

(c) Section 86 (2) (a) fixes a date for 
judging the qualification of a candidate, 
and if the legal fiction of retrospective 
repeal is applied to the case of sub- 
sequent acquittal wiping out the disqua- 
lification which in fact existed on the 
date of scrutiny, Section 36 (2) (a) could 
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be rendered nugatory and several 
consistent situations could arise. 

(7) In sum, the instant case, being one 
under Section 100 (1) (d) (i) falls within 
the ratio of this Court’s decision in 
Amritlal Ambalal] Patel v. Himatbhai 
Gumanbhai Patel, (1969) 1 SCR 277: 
(AIR 1968 SC 1455) and Manni Lal’s case 
is not in point. 

9. Shri Chitale, appearing for the in- 
tervener, has elaborated contentions (5) 


in- 


and 6 (c) of Shri Kacker and stressed 
that the facts constituting the disquali- 
fication, as obtaining on the date of 


scrutiny, are under Section 36 the deci- 
sive factor. 


10. Before dealing with the conten- 
tions canvassed on both sides, it will be 
necessary to have a look at the relevant 
constitutional and statutory provisions. 

fil. Article 102 of the Constitution, so 
far as material, reads thus: 


“(1) A person shall be disqualified for 
being chosen as, and for being, a mem- 
ber of either House of Parliament— 

(a) to (d) 

(e) if he is so disqualified by or under 

any law made by Parliament.” 
The words “for being chosen as, and for 
being, a member of either House of 
Parliament” have been lifted from Arti- 
cle 102 and incorporated in the defini- 
tion of “disqualified” given in S. 7 (b) of 
the Act. According to this definition, 
“disqualified” means “disqualified for be- 
ing chosen as, and for being a member of 
either House of Parliament or of the 
Legislative Assembly or Legislative 
Council of a State.” 

12. Section 8 of the Act provides for 
disqualification on conviction for certain 
offences. Under sub-section (1), a per- 
son convicted of any of the offences spe- 
cified in that sub-section shall be dis- 
qualified for a period of six years from 
the date of such conviction. The mate- 
rial part of sub-sections (2) and (3) 
reads as under: 

“(2) A person convicted by a court in 
India for any offence and sentenced to 
imprisonment for not less than two 
years shall be disqualified from the date 
of such conviction and shall continue to 
be disqualified for a further period of 
five years since his release: 

Provided 

(3) Notwithstanding anything in sub- 
section (1) and sub-section (2), a dis- 
qualification under either Sub serin 
shall not, in the case of a person who on 
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of Parliament or the Legislature of a 
State, take effect until three months 
have elapsed from that date or, if with- 
in that period an appeal or application 
for revision is brought in respect of the 
conviction or the sentence, until that 
appeal or application is disposed of by 
the court.” 


Then there is an Explanation appended 
to this section, which is not material for 
our purpose, 

13. Chapter I of Part V includes Sec- 
tions 30 to 39 under the main heading 
“Nomination of Candidates”. Sec. 30 re- 
quires the Election Commission to ap- 
point dates for making nominations, 
scrutiny of nominations, withdrawal by 
candidates, for poll and also to specify: 
the date before which the election shalt 
be completed. The provision in cl. (b) 
requires that the date for the scrutiny 
of nominations shall be the date imme- 
diately following the last date for mak- 
ing nominations or, if that day is a pub- 
lic holiday, the next succeeding day 

which is not a public holiday. Sec. 32 
lays down that any person may be 
nominated as a candidate for election to 
fill a seat if he is qualified to be chosen 
to fill that seat under the provisions of 
the Constitution and this Act, or under 
the provisions of the Government of 
Union Territories Act, 1963 (20 of 1963), 
as the case may be. 


14, Section 36 deals with scrutiny of 
nominations. Sub-section (2) (a) of the 
Section is material. It reads thus: 


“(2) The returning officer shall then 
examine the nomination papers and shall 
decide all objections which may be made 
to any nomination and may, either on 
such objection or on his own motion, 
after such summary. inquiry, if any, as 
he thinks necessary, reject any nomina- 
tion on any of the following grounds:— 

(a) that on the date fixed for the scru- 
tiny of nominations the candidate either 
is not qualified or is disqualified for be- 
ing chosen to fill the seat under any of 
the following provisions that may be ap- 
plicable, namely:— 

Articles 84, 102, 173 and 191, Part II of 
this Act and. sruse 
Under sub-section (7), for the purposes 
of this section a certified copy .of an 
entry in the electoral roll for the time 
being in force of a constituency shall be 
conclusive evidence of the faet that the 
person referred to in that entry is an 
elector for that constituency, unless it is 
proved that he is subiect to a disquali- 
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fication mentioned in Section 16 of the 
Representation of the People Act, 1950. 

15. Before the amendment of 1956, 
clauses (a) and (b) of sub-section (2) of 
Section 36 read as under: 

“The returning officer shall then exam- 
ine the nomination papers and........... . 
refuse any nomination on any of the fol- 
lowing grounds: 


(a) that the candidate is not qualified 


to be chosen to fill the seat under the 
Constitution or this Act: or 

(b) that the candidate is disqualified 
for being chosen to fill the seat under 
the Constitution or this Act......” , 
The, Amendment Act 27 of 1956 recast 


clauses (a) to (e) of the old Section. It 
also combined cls, (a) and (b) and the 
recast clause read as follows: 

“(a) that the candidate is not qualified 
or is disqualified for being chosen to fill 
the seat’ under any of the following pro- 
visions that may be applicable, name- 


The Amendment Act 40 of 1961 sub- 
stituted in sub-section (2) (a), for the 
words “that the candidate” the words 
“that on the date fixed for the scrutiny 
of nominations the candidate”..The same 
Amendment Act substituted in sub-sec- 
tion (5) the proviso for the.words “an 
objection is made” the words 
tion is raised by the returning officer or 
is made by any other person”. 
the amendment in sub-section (2) (a) was 
only of a clarificatory character. It made 
it clear that the date of scrutiny of the 
nominations is a crucial date. 

. 16. Next, we come to Sec. 100. The 
section enumerates the grounds on 
which an election can be declared to be 
void.. Before the Amendment of 1956, 
Section 100, so far as material, was as 
follows: 

Ae If the Tribunal is of opinion— 
{a) . : ENNE EE 
(b) . 

(c) that ‘the result ‘of the ‘election has 
been materially affected by the impro- 
per acceptance or rejection of any nomi- 


nation, the Tribunal shall declare the 
election to be wholly void. 
Explanation.— ...... ces... serrer necces 
(2) Subject to the provisions of sub- 


section. nD), if the Tribunal is of opinion— 
fa). ere et eee 

(b) . 

(c) that. ‘the. result “of the "election has 
been materially affected by the impro- 
per reception or refusal of a vote or by 
the reception of any vote which is void 
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or by any non-compliance with the pro- 
visions of the Constitution or of this Act 
or of any rules or orders made under 
this Act or of any other Act or rules 
relating to the election, or by any mis- 
take in the use of any prescribed form, 
the Tribunal shall declare the election 
of the returned candidate to be void.” 


17. In Durga Shankar Mehta v. 
Thakur Raghuraj Singh, (1955) 1 SCR 
267 : (AIR 1954 SC 520) nominations 


were filed for a double member Legisla- 
tive Assembly Constituency in Madhya 
Pradesh. No objection was taken 
before the returning officer, that 
one of the candidates, Vasant Rao, was 
less than 25 years of age at the date of 
the nomination and, as such, was not 
qualified under Article 173 to be chosen 
to fill the seat. The returning ‘officer ac- 
cepted his nomination. 

18. In the election petition, the elec- 
tion of the returned candidate, Vasant 
Rao, was challenged on the ground that 
his nomination had been improperly ac- 
cepted by the returning officer with- 
in the contemplation of Sec. 100 (1) (c) 
of the Act, as then in force, because he 
was not qualified to be chosen in view 
of Section 173 of the Constitution. The 
Tribunal held that the act of the return- 
ing officer in accepting the nomination 
of Vasant Rao, who was disqualified to 
be elected a member of the State Legis- 
lature under the Constitution, amounted 
to an improper acceptance of‘ nomination 
within the meaning of Sec. 100 (1) (c) of 
the Act, and as the result of the election 


was materially affected thereby, the 
whole election must be pronounced to 
be void. 


19. The controversy centered round 
the question, whether on the facts prov- 
ed and admitted the case was one under 
sub-section (1) (c) or Section 2 (c) of the 
then extant Section 100. This Court 
held that the acceptance of the nomina- 
tion paper of Vasant Rao by the return- 
ing officer could not be said to be im- 
proper acceptance within the . contem- 
plation of Section 100 (1) (c) of the Act, 
and that the case was of a description 
which came under sub-section (2) (c) of 
Section 100 and not under sub-section (1) 
(c) of the Section, as it really amounted 
te holding an election without complying 
with the provisions of the Constitution. 
The expression “non-compliance with 
the provisions of the Constitution” in 
clause (c) of sub-section (2) was held to 
be sufficiently wide to cover such cases 
where the question was not one of im-- 
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proper acceptance or rejection of the 
nomination by the returning officer, but 
there was a fundamental disability in 
the candidate to stand for election at all. 
There was no material difference be- 
tween “non-compliance” and “non-ob- 
servance” or “breach” and this item in 
clause (c) of sub-section (2) might be 
taken as a residuary provision contem- 
plating cases where there had been in- 
fraction of the provisions of the Con- 
stitution or of the Act but which had 
not been specifically enumerated in the 
other portions of the clause. 


20. After the decision in Durga 
Shanker Mehta’s case (AIR 1954 SC 520) 
(ibid), Parliament in 1956 amended Sec- 
tion 100 along with Sections 36, 123, 124 
and 125 of the Act. By this Amendment, 
the various clauses of sub-sections (1) 
and (2) were rearranged and recast and 
simplified in accordance with the recom- 
mendations of the Select Committee of 
Parliament, “that sub-sections (1) and (2) 
of existing Section 100 should be suit- 
ably combined retaining the substance of 
the existing law and at the same time 
making the law simple and easily in- 
telligible.” 


21. Now, Section 100, as amended by 
the Amending Act of 1956 and subse- 
quent Amendment Acts, reads as under: 


“100. Grounds-for declaring election to 
be void.— 


(1) Subject to the provisions of sub- 
sec. (2) if the High Court is of opinion — 


(a) that on the date of his - election a 
returned candidate was not qualified, or 
was disqualified, to be chosen to ‘fill the 
seat under the Constitution or this Act 
or the Government of Union Territories 
Act, 1963 (20 of 1963); or 


(b) that any corrupt practice has been 
committed by a returned candidate or 
his election agent or by any other per- 
son with the consent of a returned can- 
didate or his election agent; or 


(c) that any nomination has been im- 
properly rejected; or 


(d) that the result of the election, in 
so far as it concerns a returned candi- 
date, has been materially affected— 


(i) by the improper acceptance of any 
nomination, or 
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(ü) by any corrupt practice committed 
in the interests of the returned candi- 
date by an agent other than his election 
agent, or 


(iii) by the improper reception, re- 
fusal or rejection of any vote or the re- 
ception of any vote which is void, or 

(iv) by any non-compliance with the 
provisions of the Constitution or of this 
Act or of any rules or orders made 
under this Act, 
the High Court shall declare the election 
of the returned candidate to be void. 

(2) If in the opinion of the High 
Court, a returned candidate has been 
guilty by an agent, other than his elec- 
tion agent, of any corrupt practice but 
the High Court is satisfied— 


(a) that no such corrupt practice was 
committed at the election by the candi- 
date or his election agent, and every 
such corrupt practice -= was committed 
contrary to the orders, and without the 
consent, of the candidate or his election 
agent; 


(c) that the candidate and his election 
agent took all reasonable means for pre- 
venting the commission of corrupt prac- 
tices at the election; and 


(d) that in all other respects the elec- 
tion was free from any corrupt practice 
on the part of the candidate or any of 
his agents, 
then the High Court may decide that 
the election of the returned candidate is 
not void.” 


22. A plain reading of Sec. 100 (1) of 
the Act shows that it can be convenient- 
ly divided into two parts. Clauses (a), 
(b) and (c) of the sub-section fall in 
the first part and clause (d) along with 
its sub-clauses falls in the second part. 
The distinction between clauses (a), (b) 
and (c) in the first part and clause (d) 
in the second part lies in the fact that 
whereas on proof of any of the grounds 
mentioned in clauses (a), (b) and (c), the 
election has to be declared void with- 
out any further requirement, in a case 
falling under clause (d) the election can- 
not be declared void merely on proof of 
any of the grounds mentioned in its sub- 
clauses, unless it is further proved “that 
the result of the election in so far as it 
concerns the returned candidate has 
been materially affected”. The expres- 
sion “any nomination” occurring in sub- 
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clause (i) of clause (d) in the second 
part may include nomination of a re- 
-turned candidate as well; but in the case 
of a returned candidate whose nomina- 
tion has been improperly accepted, the 
effect on the result of the election so far 
as it concerns him, is obvious. However, 
if the election is challenged on the 
ground that the nomination of a candi- 
date, other than the returned candidate, 
has been improperly accepted, the peti- 
tioner in order to succeed will be re- 
quired to prove under clause (d) (i), in 
addition to improper acceptance, the fur- 
ther fact that thereby the result of the 
election so far as it concerns the re- 
turned candidate has been materially 
affected. 


23. Clause (a) of sub-section (1) ap- 
pears to require that the disqualification 
or lack of qualification of the returned 
candidate is to be judged with reference 
to “the date of his election”, which 
date, according to Section 67A, is “the 
date on which a candidate is declared by 
the returning officer under the provisions 
of Section 53 or Section 66, to be elect- 
ed to a House of Parliament or of the 
Legislature of a State”. But, the word 
“disqualified” used in clause (a) is cap- 
able of an expansive construction also, 
which may extend the scope of the in- 
quiry under this clause to all the earlier 
steps in the election process. As already 
noticed, Section 7 (b) defines “disquali- 
fied” to mean “disqualified for being 
chosen as, and for being, a member of 
either House of Parliament etc.” The 
words “for being chosen” in that defini- 
tion have been interpreted by this Court 
in Chaturbhuj’s case, (AIR 1954 SC 236) 
(ibid) to include the whole "series -of 
steps starting with the nomination and 
ending with the announcement of the 
election. It follows that if a disqualifi- 
cation attaches to a candidate at any one 
of these stages. he cannot be chosen.” 
But this definition of “disqualified” is in 
terms of Section 7 (b) meant for Chap- 
ter II, in Part IJ of the Act; while Sec- 
tion 100 falls in Chapter TH] of Part VI. 
If the expression “for being: chosen” 
which is a central limb of the definition 
of “disqualified”, is given such an ex- 
tensive iniérpretation which will bring 
in its train the whole series of steps and 
earlier stages in the election process 
commencing with the filing of the nomi- 
nations, it will be repugnant to the con- 
text and inconsistent with “the date of 
his election’. Such a construction which 
will introduce disharmony and incon- 
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sistency between the various limbs of 
clause (a) has to be eschewed. In the 


context of clause (a), therefore, the am- 
bit of the words “for being chosen” in 
the definition of “disqualified” has to be 
restricted to “the date of his election” 
i.e. declaration of the result of the elec- 
tion under Section 53 or Section 66, and 
such date is to be the focal point of 
time in an inquiry under this clause. 


24. In contrast with clause (a), in a 
case falling under clause (d) (i) of Sec- 
tion 100 if an objection is taken before 
the returning officer against the nomina- 
tion of any candidate on the ground of 
his being not qualified, or being dis- 
qualified for being chosen the crucial 
date as per Section 36 (2) (a) with re- 
ference to which the existence or non- 
existence of such disqualification is to 
be enquired into is the date of scrutiny 
‘of the nomination of the candidate. 


25. The first question is whether on 
facts admitted or proved on record, the 
ease falls under Section 100 (1) (a) or 
Section 100 (1) (d), or both? The bur- 
den of Shri Kacker’s arguments is that 
the case falls under clause (d) (i) and 
not under clause (a) of Section 100 (1). 


Learned counsel has conceded that if 
clause (a) were applicable, the case 
would have been within the ratio of 


Manni Lal’s case, (AIR 1971 SC 330) and 
that was why at the stage of arguments 
before the High Court, the challenge 
under clause (a) of the sub-section was- 
given up. We will therefore, assume 
that technically the election-petitioner's 
case that survives is one under el. (d) (i), 
and not under clause (a) of Sec. 100 (1). 
Even so, the fact remains that, in sub- 
stance, the election of the appellant is 
being challenged on the ground that on 
account of his conviction and sentence 
exceeding two years, the appellant was 
under Article 102 (1) (e) of the Constitu- 
tion read with Sections 8 (2) and 36 (2)(a) 
of the Act, disqualified for being chosen 
to fill the seat concerned. Such being 
the real ground of challenge, apart from 
sub-clause (i), sub-clause (iv) of cl. (d) 
of Section 100 (1) will also be attracted. 
This is so, because the phrase “non- 
compliance with the provisions of the 
Constitution or of this Act etc.”, accord- 
ing to the decision of this Court in Durga 
Shanker Mehta’s case, (AIR 1954 SC 520) 
(ibid), is wide enough to cover a case 
where the improper acceptance or rejec- 
tion of the nomination is challenged on 
the ground of the candidate being dis- 
qualified for being chosen. 


down into the issue: 
- undisputed or 
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26. The controversy thus narrows 
Whether on facts 
proved on record, the 
present case falls within the ratio of 
Manni Lal v. Parmai Lal, even if the 
challenge is considered to be one under 
clauses (d) (i) and (iv) of Section 100 .(1). 


27. Before examining the facts and 
ratio of Mani Lal’s case, (AIR 1971 SC 
330) it will be worthwhile to notice here 
a general principle of criminal law bear- 
ing on this issue. This principle as re- 
iterated by this Court in Dilip Kumar 
Sharma’s case (at p. 289): (ATR 1976 SC 
133) (ibid) is as follows: ` 


An order of acquittal particularly one 
passed on merits wipes off the conviction 
and sentence for all purposes, and as ef- 
fectively as if it had never been passed. 
An order of acquittal annulling or void- 
ing a conviction operates from nativity. 
As Kelson puts it, “it is a true annul- 
ment, an annulment with retroactive 
force”. So when the conviction (for the 
offence) was quashed by the High Court 
(in appeal)...... ‘it killed the conviction 
not then, but performed the formal ob- 
sequies of the order which had died at 
birth.’ 


28. In Manni Lal v. Parmai Lal (ibid), 
this Court applied this principle to the 
question of the disqualification of a can- 
didate for being chosen to fill a seat in 
State Legislative Assembly.. In that case, 
the last date for filing nominations from 
the U. P. Legislative Assembly Constitu- 
ency, Hardoi was January: 9, 1969. The 
returned candidate was convicted two 
days later on January 11, 1969 and sen- 
tenced, inter alia to 10 years’ rigorous 
imprisonment under Section 304. Indian 
Penal Code. On January 16, 1969, he fil- 
ed an appeal against his conviction in 
the High Court. Polling took place on 
February 9, 1969 and the result of the 
election was declared on February 11, 
1969, and he was successful in the elec- 
tion. His election was challenged by an 
election-petition primarily on the ground 
that he was disqualified under Sec. 8 (2) 
of the Representation of the People Act, 
because on the date of his election he 
stood convicted for an offence of im- 
prisonment exceeding two years. Before 
the election-petition was decided, the re- 
turned candidate’s appeal was allowed on 
September 30, 1969 by the High Court 
and his conviction and sentence were set 
aside. 


29. The question for decision before 
the Court was: What was the effect of 
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the acquittal in appeal of the returned 
candidate before the decision of the elec- 
tion-petition, on his conviction and sen- 
tence, which was the main ground on 
which he was alleged to be disqualified 
for being chosen? ‘The Bench presided 
over by J. C.' Shah, J. (as-he then was) 
answered this question, thus: 


we ac it is clear that, though the con- 
viction of respondent No. 1 was recorded 
by the trial court on lith January, 1969, 
he was acquitted on 30th Sept., 1969: in 
appeal which acquittal had the effect of 
completely wiping out’ the conviction. 
The appeal having once been allowed, it 
has to be held that the conviction and 
sentence were vacated with effect from 
eonviction was 
recorded and the sentence awarded. In 
a criminal case, acquittal in appeal does 
not take effect merely from the date of 
the appellate order setting aside ihe con- 
viction it has the effect of retrospective- 
ly wiping out the conviction and the sen- 
tence awarded by the lower court. The 
disqualification relied upon by the ap- 
pellant was laid under S. 8 (2) of the Act 
read with Article 102 (1) (e) of the Con- 
stitution. The provision is that a person 
convicted by a court in India for any of- 
fence and sentenced to imprisonment for 
not less than two years shall be disqua- 
lified for a further period of five years 
since his release. The argument on be- 
half of the appellant was that, though 
respondent No. 1 was not disqualified at 
the time of filing of nomination, he was, 
in fact, disqualified on 9th February. 
1969, the date of polling, as well as on 
lith February, 1969, when the result 
was declared...... 


The argument overlooks the fact that 
an appellate order of acquittal takes 
effect retrospectively and the conviction 
and sentence are deemed to be set aside 
with effect from the date they were re- 
corded. Once an order of acquittal has 
been made, it has to be held that the 
conviction has been wiped out and ‘did 
not exist at all. The disqualification, 
which existed on the 9th or 1ith Febru- 
ary, 1969 as a fact, was wiped out when 
the conviction recorded on tith Janu- 
ary, 1969 was set aside and that acquit- 
tal took effect from that very date. It 
is significant that the High Court, under 
Section 100 {1) (a) of the Act, is to de- 
Clare the election of a returned. candi- 
date to be void if the High Court is of 


opinion that, on the date of his election 
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a returned candidate was not qualified, 
or was disqualified, to be chosen to fill 
.the seat under the Constitution or the 
Act. It is true that the opinion has to 
be formed as to whether the successful 
candidate was disqualified on the date of 
his election; but this opinion is to. be 
formed by the High Court at the time 
of pronouncing the judgment in the elec- 
tion petition. In this case, the High 
Court proceeded to pronounce the judg- 
ment on 27th October, 1969. The High 
Court had before it the order of acquit- 
tal which had taken effect retrospective- 
ly from 11th January, 1969. It was 
therefore, impossible for the High Court 
to arrive at the opinion that on 9th or 
lith February, 1969, respondent No. 1 
was disqualified. The conviction and 
sentence had been retrospectively wiped 
out, so that the opinion required to be 
formed by the High Court to declare the 


election void could not be formed. The 


situation is similar to the one that could 
have come into existence if Parliament 
itself had chosen to repeal S. 8 (2) of the 
Act retrospectively with effect from 11th 
January, 1979.” (Emphasis added) 


30. The essence of the decision is in 
the sentences which have been under- 
lined by us in the above extract. In sum, 
what was laid down in Manni Lal’s case, 
(AIR 1971 SC 330) was that if the dis- 
qualification of the returned candidate, 
viz., his conviction and sentence exceed- 
ing two years’ imprisonment which exist- 
ed as a fact at the date of election, is 
subsequently set aside by the appellate 
Court, then a challenge to his election 
on the ground under Section 100 (1) (a) 
of the Act, in an election-petition pend- 
ing in the High Court at the date of such 
acquittal, must fail because the acquittal 
has the effect of retrospectively wiping 
out the disqualification as completely 
and effectively as if it never had exist- 
ed. 


31. In other words, the ratio decidendi 
logically deducible from the above ex- 
tract, is that if the successful candidate 
is disqualified for being chosen, at the 
date of his election or at any earlier 
stage of any step in the election process 
on account of his conviction and sen- 
tence exceeding two years’ imprisonment, 
but his conviction and sentence are set 
aside and he is acquitted on appeal be- 
fore the pronouncement of judgment ‘in 
the election-petition pending against him, 
his disqualification is annulled and ren- 
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dered non est with retroactive force, 
from its very inception, and the chal- 
lenge to his election on the ground that 
he was so disqualified is no longer sus- 
tainable. 


32. Learned counsel for the respon- 
dent has tried to distinguish Manni Lal’s 
case, (AIR 1971 SC 330) from the one be- 
fore us on three grounds. First, that in 
Manni Lal’s case, the election was chal- 
lenged under clause (a) of Sec. 100 (1); 
whereas in the instant case, the chal- 
lenge is only on the ground under 
clause (d) (i) of the Section, since the 
plea in the election-petition on the 
ground under said clause (a) of S. 100 (1) 
was given up at the time of arguments 
in the High Court. Second, in Manni 
Lal’s case, the disqualification on ae- 
count of conviction and sentence ‘of the 
candidate concerned did not exist on the 
date of the scrutiny of the nomination 
papers, but was incurred subsequently 
to the acceptance of his nomination, 
whereas in the present case, such dis- 
qualification existed as a fact even at 
the date of the scrutiny of the nomina- 
tion papers. Third, in view of the man- 
date in Section 36 (2) (a), for the pur- 
pose of an enquiry under Sec. 100 (1) 
(a) (i), the existence or non-existence of 
the disqualification is to be judged as on 
the date of the scrutiny of the nomina- 
tions, whereas in Manni Lal, the legisla- 
tive mandate of Section 36 (2) (a) was 
inapplicable, the challenge to the election 
being one under Section 100 (1) (a) only. 


33. It appears to us that this three- 
fold feature pointed out by the learned 
counsel amounts no more than to a dis- 
tinction without a difference. The basie 
ground of challenge and material factual 
constituents thereof are common in both 
these cases. In both these cases what 
has been challenged is the election of the 
successful candidate. Although at the 
time of arguments in the High Court the 
ground under clause (a) of Sec. 100 (1) 
was not pressed and no arguments were 
addressed with reference to that clause, 
it had been pleaded and proved by the 
election-petitioner that both at the date 
of the scrutiny of nominations and at 
the date of the election, the appellant’s 
disqualification existed as a fact. Another 
undisputed fact apparent on the record 
is that the appellant was acquitted by the 
appellate court before the decision of 
election-petition in the High Court. As- 
here, in Manni Lal also, such disqualifica~ 
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tion of the successful candidate existed 
not only at the date of his ‘election’ as de- 
fined in Section 67A, but also at the date 
of the poll, which was an earlier step in 
the process of "being chosen”. As here, 
there also, such disqualification had been 
wiped out with retroactive force on ac- 
count of his acquittal after the election, 
but before the decision of the election- 
petition by the High Court. Similar to 
the third point raised here, in Manni Lal 
also, it was contended that under Sec- 
tion 100 (1) (a), the question whether the 
successful candidate was disqualified on 
the date of his election was to be deter- 
mined with reference to the situation 
obtaining on that date only. This con- 
tention was repelled with the observation 
that such opinion had to be formed by 
the High Court at the time it proceeds to 
pronounce the judgment in the election- 
petition and the High Court had at that 
time before it the order of acquittal 
which had taken effect retrospectively 
from the date on which the conviction 
had been recorded by the trial court. Al- 
though the Court did not  specifical- 
ly say so, this reasoning employed 
by the Court in negativing the contention 
of the election-petitioner in that case, 
appears to have been spelled out from a 
construction of the phrase “if the High 
Court is of opinion” used by the Legisla- 
ture in the opening part of Sec. 100 (1). 


This phrase, be it noted, qualifies not 
only clause (a), but also clause (d) of 
lthe sub-section. Thus, the ratio of 


Manni Lal squarely and fully applies to 
the present case. On the application of 
that rule, the acquittal of the -appellant 
herein by the appellate court, during the 
pendency of the election-petition must 
be held to have completely and effective- 
ly wiped out the disqualification of the 
appellant with retrospective effect from 
the date of the conviction, so that in the 
eye of law it existed neither at the date 
of scrutiny of nominations, nor at the 
date of the ‘election’ or at any other 
stage of the process of “being chosen.” 


34. In short, the acquittal of the ap- 
pellant before the decision of the elec- 
tion-petition pending in the High Court, 
had with retrospective effect, made his 
disqualification non-existent, even at the 
date of the scrutiny of nominations. This 
being the position, the High Court could 
not at the time of deciding the election- 
netition form an opinion as to the ‘exis- 
tence’ of a non-existent ground and sus- 
tain the challenge to the appellant’s 
election under Section 100 (1) (d) (i). 


-where a case 
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35. It is true that in order to adjudi-| 
cate upon the validity of the challenge 
to the appellant’s election under cl. (d' 
(i) of Section 100 (1), what was required 
to be determined by the High Court was 
whether the nomination of the ap- 
pellant was properly or improperly 
accepted by the Returning Officer. But, 
in order to determine this question, it 
was necessary for the High Court to de- 
cide, as a preliminary step, whether the 
appellant was disqualified at the date of 
scrutiny of the nomination papers, for 
if he was disqualified, his nomination 
could not be said to have been properly 
accepted by the Returning Officer and 
if, on the other hand, he was not dis- 
qualified, his nomination would have te 
be regarded as properly accepted by the 
Returning Officer. The primary ques- 
tion before the High Court, therefore, 
was whether or not the appellant was 
disqualified at the date of scrutiny of the 
nomination papers and it is difficult to 
see how the determination of this ques- 
tion could be made on any principle 


other than that governing the deter- 
mination of a similar question under 
clause (a) of Section 100 (1). If, as laid 


down in Manni Lal’s case (AIR 1971 SC 
330) the returned candidate cannot be 
said to be disqualified at the date of the 
election, if before or during the penden- 
cy of the election petition in the High 
Court his conviction is set aside and he 
is acquitted by the appellate Court, it 
must be held, on the application of th- 
same principle, that, in like circum- 
stances, the returned candidate cannot b 
said to be disqualified at the date of the 
scrutiny of the nomination papers. On 
this view, the appellant could not be said 
to be disqualified at the date of scrutiny 
of the nomination paper since his con- 
viction was set aside in appeal by. this 
Court and if that be so, the conclusion 
must inevitably follow that the nomina- 
tion of the appellant was properly ac- 
cepted by the Returning Officer. The 
position is analogous to that arising 
is decided by a Tribunal 
en the basis of the law then prevailing 
and subsequently the law is amended 
with retrospective effect and it is then 
held by the High Court in the exercise 
of its writ jurisdiction that the order of 
the Tribunal discloses an error of law 
apparent on the face of the record, even 
though having regard to the law as it 
then existed, the Tribunal was quite cor- 


rect in deciding the case in the manner 


it did, vide. Venkatachalam v. Bombay 
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Dyeing & Mfg. Co. Ltd., (1958) 34 ITR 
143: (AIR, 1958 SC 875). 


36. Amrital Ambalal Patel, (ATR 1968 
SC 1455) (ibid) cited by Shri Kacker is 
not a parallel case. ft is clearly distin- 
guishable, The facts therein were mate- 
rially different from Manni Lal’s case, 
(ATR 1971 SC 330) or the one before us. 
In that case, the election of. Amritlal 
Ambalal Patel to Gujarat Legislative 
Assembly was challenged on the ground 
that he was on the date of scrutiny of 
nominations less than 25 years of age — 
which was the minimum age prescribed 
under Article 173 (b) of the Constitution 
and, as such, not being qualified for be- 
ing chosen, his nomination was wrongly 
accepted. The candidate attained the 
age of 25 years on the date of election. 
Notwithstanding this subsequent fact, it 
was held by the Court that the nomina- 
tion of the candidate had been “impro- 
perly accepted” within the meaning of 
Section 100 (1) (d). The rationale of 
the decision was that the attainment of 
the prescribed age by the candidate 
after the date of scrutiny of nominations 
did not operate retrospectively to re- 
move his disqualification for being chosen, 


with effect from the date of scrutiny 
of the nominations. The disqualification 
on the date of the scrutiny remained 


unaffected. That was not a case like 
the present one where the disqualifica- 
tion of the candidate existing as a fact 
at the date of the nominations, due to 
his conviction and sentence exceeding 
two years, was retrospectively wiped 
out owing to his subsequent acquittal by 
the appellate court, during the penden- 
cy of the election-petition in the High 
Court. 


37. It is possible that, difficult and 
anomalous situations may arise if the 
rule in Manni Lal v, Parmai Lal is ap- 
plied to a converse hypothetical case 
wherein the candidate whose nomination 


is rejected on account of his disqualifica-. 


tion, viz., conviction and sentence ex- 
ceeding two years’ imprisonment exist- 
ing as a fact on the date of scrutiny of 
nominations, brings an election-petition 
to challenge the election of the returned 
candidate on the ground that his nomi- 
nation was improperly rejected, as his 
disqualification had been. as a result of 
his subsequent acquittal by an apnellate 
court, annulled and obliterated with ra- 
troactive force, 
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38. But we do not think it necessary 
to indulge in this hypothetical and aca- 
demic exercise. Firstly, the instant case 
is not one where the election is being 
challenged under Section 100 (1) (c) on 
the ground that the election-petitioner’s 
nomination was improperly rejected. 
Secondly, it has not been urged before 
us by the learned counsel for the respon- 
dent, that Manni Lail’s case, (AIR 1971 
SC 330) was wrongly decided and that 
its ratio needs reconsideration by a larger 
Bench. AH efforts of the learned 
counsel have been directed to show that 
the principle enunciated in Manni Lal’s 
case is inapplicable to the present case 
because on facts, between these two 
cases, there is a difference and a distinc- 
tion, where, in reality, none that matters, 
really exists. In this situation there- 
fore, we would abide by the principle 
of stare decisis and follow the ratio of 
Manni Lal’s case, and in the result, hold 
that the acquittal of the appellant in 
appeal prior to the pronouncement of 
the judgment by the High Court in the 
election-petition had the result of wip- 
ing out his disqualification as completely 
and effectively as if it did not exist at 
any time including the date of the scru- 
tiny of the nomination papers and that 
his nomination paper was properly ac- 
cepted by the Returning Officer. The 
challenge to the election of the appel- 
lant on the ground under clause 100 (1) 
(a) (i) must, therefore, fail. 


39. For all the foregoing reasons, wa 
allow this appeal, set aside the judg- 
ment of the High Court and dismiss the 
election-petition of the respondent. In 
view of the law point involved, we will 
leave the parties to pay and bear their 
own costs throughout, 


Appeal allowed, 
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Special Leave Petn, (Criminal) No. 950 
of 1980, D/- 14-8-1980, 


Rafiq, Petitioner v. 
Pradesh, Resnondent, 


(A) Constitution of India, Art. 136 — 
Special leave in criminal cases — Con- 
current findings of fact acquire a deter- 
rent sanctity — Leave should not ordi- 
narily be granted, 


Concurrent findings of fact ordinarily 
acquire a deterrent sanctity and tentative 
finality when challenged in Supreme 
Court and the Supreme Court rarely in- 
voke the special jurisdiction under Arti- 
cle 136 of the Constitution which is 
meant mainly to correct manifest injus- 
fice or errors of law of great moment. 

(Para 3) 


(B) Penal Code (45 of 1860), S. 376 — 
Rape — Absence of corroborative evi- 
dence or absence of injuries on person of 
victim not fatal in each case, 


Corroboration as a condition for judi- 
cial reliance on the testimony of a prose- 
cutrix is not. a matter of law, but a 
guidance of prudence under given cir 
cumstances, Indeed, from place to place. 
from age to age, from varying life-styles 
and behavioural complexes, inferences 
from ‘a given set of facts, oral and cir- 
cumstantial, may have to be drawn not 
with dead uniformity but realistic diver- 
sity lest rigidity in the shape of rule of 
` taw in this area be introduced through a 
new type of precedential tyranny. The 
same observation holds good regarding 
the presence or absence of injuries on 
the person of the aggressor or the 
aggressed, Cri. A. No. 2305 of 1974 
D/- 21-9-1979 (All), Affirmed. (Para 5) 


. Cases Referred : Chronological Parag 
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Mr. U. S. Prasad, Advocate ‘for Peti- 
tioner. 


*Criminal.- Appeal No, 2305 of 1974 
D/- 21-9-1979 (AlL) 


Due to inadvertence the AIR 1981 SC 
96 (Jan) was not printed in full. The 
same case is now printed here in 

d. 


State of Uttar 





IX/IX/E695/80/GDR 


Rafiq v. State of U. P, 
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KRISHNA IYER, J.:-—- This Special 
Leave Petition relates to a conviction and 
sentence for an offence of rape, The 
escalation of such crimes has reached 
proportions to a degree that exposes the 
pretensions of the nation’s spiritual 
leadership and celluloid censorship, puts 
to shame our ancient cultural heritage 
and. humane claims and betrays a vulgar 


_masculine outrage on human rights of 


which woman’s personal dignity is a 
sacred component. We refuse special 
leave and briefly state a few reasons far 
doing so. 

2. Draupadi, a middle-aged Bal 
Sewika in a village welfare organization, 
was sleeping in a girls’ school where she 
was allegedly raped by Rafiq, the peti- 
tioner, and three others, The offence took 
place around 2.30 a,m. on August 22/23, 
1971, and the next morning the victim 
related the incident to the Mukhya 
Sewika'of the village. A report was made 
to the police station on August 23, 1971 
at mid-day. The investigation that fol- 
lowed resulted in a charge-sheet, a trial 
and, . eventually, in a conviction based 
substantially on the testimony of the vic- 
tim, Although some of the witnesses, 
shifted their loyalties 
and betrayed the prosecution case, the 
trial court entered a finding of guilt 
against the appellant, giving the benefit 
of doubt to the other three obscurely. A 
7 year sentence of rigorous imprisonment 
was awarded as justly merited, having 
regard to the circumstances, The appeal 
carried to the High Court proved un- 
successful but, undaunted, the petitioner 
has sought leave to appeal to this Court. 

3. Concurrent findings of fact ordi- 
narily acquire a deterrent sanctity and 
tentative finality when challenged in this 
Court and we rarely invoke the special 
jurisdiction under Article 136 of the Con- 
stitution which is meant mainly to cor- 
rect manifest injustice or errors of law 
of great moment. By these substantial 
canons the present petition for leave has 
not even a dog’s chance, 

4, Counsel contended that there was 
absence of corroboration of the testimony 
of the prosecutrix, that there was ab- 
sence of injuries on the person of the 
woman and so the conviction was un- 
sustainable, tested on the touchstone of 
case-law. None of these submissions has 
any substance and we should, in the 
ordinary course, have desisted from mak- 
ing even a speaking order but counsel 
cited a decision of this Court in Pratap 
Misra v. State of Orissa, AIR 1977 SC 
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1307 and urged that absence of injuries 
on the person of the victim was fatal to 
the prosecution and that corroborative 
evidence was an imperative component 
of judicial credence in rape cases, 

5. We do not agree. For one thing, 
Pratap Misra’s case (supra) laid down no 
inflexible axiom of law on either point. 
The facts and circumstances often vary 
from case to case, the crime situation 
and the myriad psychic factors, social 
conditions and people’s life-styles may 
fluctuate, and so, rules of prudence rel- 
evant in one fact-situation may be inept 
in another. We cannot accept the argu- 
ment that regardless of the specific cir- 
cumstances of a crime and criminal 
milieu, some strands of probative reason- 
ing which appealed to a Bench in one re- 
ported decision must mechanically be 
extended ta other cases. Corroboration 
as a.condition for judicial reliance on the 
testimony of a prosecutrix is not a mat- 
ter of law, but a guidance of prudence 
under given circumstances. Indeed, from 
place to place, from age to age, from 
varying life-styles and behavioural com- 
plexes, inferences from a given set of 
facts, oral and circumstantial, may have 
to be drawn not with dead uniformity 
but realistic diversity lest rigidity in the 
shape of rule of law in. this area be in- 
troduced through a new type of prece- 
dential tyranny. The same observation 
holds good regarding the presence or ab- 
sence of injuries on the person of. the 
aggressor or the aggressed, 

6. There are several sacred cows of 
the criminal law in Indo-Anglian juris- 
prudence which are superstitious survi- 
vals and need to be re-examined. When 
rapists are revelling in their promiscuous 
pursuits and half of humankind — 
womankind -— is protesting against its 
hapless lot, when no woman of honour 
will accuse another of rape since she 
sacrifices thereby what is dearest to her, 
we cannot cling to a fossil formula and 
insist .on corroborative testimony. even 
it, taken as a whole, the case spoken to 
by the victim strikes a judicial mind as 
probable. In this case, the testimony has 
commanded acceptance from two courts. 
When a woman is ravished what is in- 
fiicted is not merely physical injury. but 


“the deep sense of some deathless 
shame”, 
“A rape! a rapel............ Yes, you have 


ravish’d justice; Forced her to do your 
pleasure.” 
7. Hardly a sensitized judge who sees 


the conspectus of circumstances in its 
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totality and rejects the testimony of a 
rape victim unless there are very strong. 
circumstances militating against its vera- 
city. None we see in this case, and con- 
firmation of the conviction by the courts 
below must, therefore, be a matter ot 
course, Judicial response to human rights 
cannot be blunted by legal bigotry, 


8. The case before us occurred in 1971 
and is drawing to a close in 1980. What 
a pity! Now that there is considerable 
public and parliamentary attention to 
the violent frequency of rape cases it is 
time that the court reminds the nation 
that deterrence comes more effectively 
from quick investigations, prompt prose- 
cutions and urgent finality, including 
special rules of evidence and specialised 
agencies for trial. Mechanical increase of 
punitive severity, without more, may 
yield poor dividends for women victims, 
In Dr. Jobnson’s time public hanging for 


_pickpocketing was prevalent in England 


but as Dr, Johnson sardonically noted 
pickpockets were busy plying their trade 
among crowds gathered to see some pick- 
pocket being publicly executed. Dr. 
Johnson’s wit is our wisdom. The stra- 
tegy for a crime-free society is not 
draconian severity in sentence but msti- 
tutional sensitivity, processual celerity 
and prompt publicity among the con- 
cerned community. Lawlessness is abet- 
ted by a laggard, long-lived, lacunose 
and legalistic litigative syndrome rather 
than by less harsh provisions in ` the 
Penal Code. The focus must be on the 
evil, not its neighbourhood, 


9. Counsel submitted that a 7-year 
sentence was too severe. No, because; as 
we have stated earlier, rape for a woman 
is deathless shame and must be dealt 
with as the gravest crime against human 
dignity. No interference on the score of 
culpability or quantum of punishment is 
called for in the circumstances, 


19. We refuse special leave. 
Petition dismissed. 
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Y. V. CHANDRACHUD, C. J, P.N. 
BHAGWATI, V. R. KRISHNA’ IYER, 
V. D. TULZAPURKAR AND 'A. P. 
SEN, JJ: i ' 
Writ Petns. Nos. 4228-4230 of 1978, 266 
of 1979, D/- 5-11-1980.. 


B. S. Yadav and others; Pritpal Singh 
and others,- Petitioners. v. State of 
Haryana and- others; State of Punjab and 
others, Respondents.’ 


(A) Constitution of India, Arts. 209, 
235 — Officers in State Judiciary Service 
— Seniority — Power to frame Rules is 
vested in Governor — It is legislative 
power — High Court’s power is to deter- 
mine seniority by applying the Rules, 


On a plain reading of Arts. 235 and 
309 of the Constitution, it is clear that 
the power to frame rules regarding 
seniority of officers in the judicial ser- 
vice of the State is vested in the Gover- 
nor and not in the High Court. Arti- 
cle 235 itself defines the outer limits of 
the High Court’s power of control over 
the district courts and courts subordinate 
thereto. In the first place, in the exer- 
cise of its control over the district 
courts and subordinate courts, it is not 
open to the High Court to deny to a 
member of the subordinate judicial ser- 
vice of the State the right of appeal 
given to him by the law which regulates 
the conditions of his service. Secondly, 
the High Court cannot, in the exercise 
of its power of control, deal with such 
person otherwise ‘than in accordance 
with the conditions of his service which 
are prescribed by such law. There is no 
power in the High Court to pass a law, 
though ries made by the High Court 
in ‘the exercise of power conferred upon 
it in that’ behalf may ‘have the force of 
law. There is a distinction between the 
power to pass a law and the power to 
make rules, which” by’ law, have -the 
force of: law. Besides, “law” which the 
second part of Art: 235 spéaks of, is law 
made by: the legislature because, if it 
were not so, there was no purpose ‘in 
saying that the High Courts power -of 
control: will’ not be construed as taking 
away certain rights of-certain persons 
under ‘a law regulating -their ‘conditions’ 
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of service. It could not have been 
possibly intended to be provided that the 
High Court’s power of control will be 
subject to the conditions of service pre- 
scribed by it. The clear meaning, there- 
fore, of the second part of Article 235 
is that the power of control vested in the 
High Court by the first part will not de- 
prive a judicial officer of the rights con- 
ferred: upon him by a law made by the 
legislature regulating his conditions of 
service. (Paras 40, 41) 


It is the High Court, not the execu- 
tive which possesses control over the 
State judiciary. But, what is important 
to bear in mind is that the Constitution 
which has taken the greatest care to 
preserve the independence of the judi- 
ciary did not regard the power of the 
State legislature to pass laws regulating 
the recruitment and conditions of service 
of judicial officers as an infringement of 
that independence. The mere power to 
pass such a law is not violative of the 
control vested in the High Court over the 
State judiciary. The power exercised by 
the Governor under the proviso is a 
power which the legislature is competent 
to exercise but has in fact not yet exer- 
cised. It partakes of the characteristics of . 
the legislative, not executive, power. It 
is legislative power. That the Governor 
possesses legislative power under, our 
Constitution is incontrovertible and, 
therefore, there is nothing unique about 
the Governor’s power under the pro- 
viso to Article 309 being in the nature 
of a legislative power. (Paras 43, 44, 45) 


It is true that the power conferred by 
Article 309 is “subject to” the provisions 
of the Constitution. But it is fallacious 
for that reason to contend that the Gov- 
ernor cannot frame rules regulating the: 
recruitment and conditions of service of 
the judicial officers of the State. The 
power to make law relating to seniority 
is vested by Article 309 in the legis- 
lature, and until it. acts, in the Governor. 
Whether it is the legislature _ which. 
passes an Act or the Governor who makes 
rules regulating seniority, the end pro- 
duct is “law” within the meaning of the 
second part of Art. 235. (Paras 46, 47) 

Though the legislature or the Gov- 
ernor has the power to regulate 
seniority of judicial officers by. laying 


562 S.C. 


down rules of general application, that 
power cannot be exercied in a manner 
which will lead te interference with the 
contro] vested in the High Court by the 
first part of Article 235. In a word, the 
application of law governing seniority 
must be left to the High Court. The 
determination of seniority of each indi- 
vidual judicial officer is a matter which 
indubitably falls within the area of con- 
tro] of the High Court over the district 
courts and the courts subordinate there- 
to. For the same reason, though rules of 
recruitment can provide for a period of 
probation, the question whether @ 
particular judicial officer has satisfac- 
torily completed his probation or not is 
a matter which is exclusively in the 
demain of the High Court to decide. 

“ (Paras 48, 52) 


(BY Punjab Superior Judicial Service 
Rules (1963), Rr. 12, 8 (as applicable to 
Punjab and Haryana) — Rule of quota 
— Restricted only to initial appointments 
of direct recruits and promotees —— Con- 
firmation — Rule of rotation not attract-. 
ed — (Constitution of India, Arts. 309, 
235, 14, 16). 


On a proper interpretation of the rules 
governing the Punjab and Haryana 
Superior Judicial Service, the rule of 
rota cannot be read into the rule of 
quota. In other words, the ratio of 2:1 
shall have to be applied at the stage of 
recruitment but cannot, on the language 
of the relevant rules, be applied at the 
stage of confirmation. (Para 71) 


The High Court is not competent in 
applying the rule of rotation at the time 
of confirmation of the members of the 
Superior Judicial Service who were ap- 
pointed to that Service by promction 
and by direct recruitment. In the dis- 
charge of its administrative functions. the 
High Court is bound to follow a judg- 
ment of its own Special Bench consist- 


ing of five learned Judges. (Para 72} 
It cannot be said that the rules of 
quota and rota cannot co-exist. Service 


rules may so provide or they may yield 
to such an interpretation. In that event, 
their validity may have to be tested 
in the total setting of facts. There- 
fore, whether the quota system has 
to be observed not only at the stage 
of initial recruitment but also at the 
stage of confirmation is not a matter 
of abstract law but will depend on 
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the wording of the rules and the scheme 
of the rules under consideration. Any 
dogmatic assertion, one way or the 
other, is wrong to make. _. (Para 71) 

The fairness which Articles 14 and 16 
postulates is that if a promotee is 
otherwise fit for confirmation and a 
vacancy falling within the quota of 
promotees is available in which he 
can be confirmed, his confirmation ought 
wot to be postponed until a direct re- 
cruit, whether yet appointed or not, 
completes his period of probation and 
thereupon becomes eligible for con- 
firmation. The adoption of this princi-, 
ple in the matter of confirmation, will 
not, in practice, sive any undue advan- 
tage to the promotees. (Para 73) 

(€) Punjab Superior Judicial Ser- 
vice Rules (1963), R. 10 (3) — Power 
under conferred upon the Governor — 
Impinges upon control vested in High 
Court under Art. 235 of the Constitu- 
tion — (Constitution of India, Art. 235). 

(Para 75) 

(D) Constitution of India, Arts. 309, 
235 — Rules relatmg to State Judiciary 
Service — Framing of — Necessity of 
consultation with High Court by State 
Government recommended — Frequent 
amendment deprecated, 

It was observed that though it is not 
the requirement of the proviso to Art. 
309 to consult High Court while fram- 
ing Rules it would be in the fitness of 
the thing that amendments to the Rules 
are made in consultation with the High 
Court. Nothing will be lost thereby 
and there is so much to gain: Goodwill, 
expert advice and the benefit of the ex- 
perience of a body which has to ad- 
minister the Rules since the control 
over the Subordinate Courts is vested 
in it by Article 235. (Para 79) 

Further, it was observed that the 
State Governments will apply their 
mind more closely to the need to amend 
the Service Rules of the Superior Judi- 
ciary and that the Rules will not be 
tinkered with too often. It should also 
be realised that giving retrospective 
effect to the rules creates frustration 
and discontentment since the just ex- 
pectations of the officers are falsified. 
Settled seniority is thereby unsettled, 
giving rise to long drawn-out litigation 
between the promotees and direct ap- 
pointees. That breeds indiscipline and 
draws the High Court inte the arena, 
which is to be deprecated, (Para 78) 
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AIR 1977 SC 251; (1977) 1 SCR 1037: 
` 1977 Lab IC 38 70, 72 
AIR 1977 SC 2328: (1978) 1 SCR 428: 

1977 Lab IC 1857 50 
AIR 1976 SC 404: (1976) 3 SCR 110: 


1976 Lab. IC 297 51. 


AIR 1975 SC 483: (1975) 2 SCR 979: 

1975 Lab IC 354 69, 72 
AIR 1975 SC 613: (1975) 3 SCR 265: 

1975 Lab IC 375 °5, 22, 33, 48, 58, 61, 67 
ILR (1974) 1 Punj & Har 121, (FB) 5,22 

Mr. V. M. Tarkunde, Sr. Advocate Mr. 
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Bhat, Mr. Vijay Kumar Verma and Mr. 
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Sr. Advocate Mr. Lala Ram Gupta, Sr. 
Advocate, Mr. 'C. R. Somashekharan, Mr. 
M. S. Ganesh, Mr. P. N. Jain and Mr. M. 
V. Goswami, Advocates (in W. P. No. 
266 of 1979), for Petitioners; Mr. S. N. 
Kackar, Sr. Advocate, Mr. S. N. Asri, 
Mr. R. N. Sachthey and Mr. M. N. 
Shroff, Advocates (For No. 1) in W. P. 
No. 4228-30 of 1978, Mr. Soli J. Sorabjee, 
Sr. Advocate, Mr. Hardev Singh, Advo- 
cate (For No. 2) in W. Ps. Nos. 4228-30 
of 78 & 266 of 1979, Mr. F. S. Nariman, 
Sr. Advocate, Mr. B. R. Tuli, Sr. Advo- 
cate Mr. X. S. Sodhi, Advocate (For 
Nos. 3-11) in W. P. No 266 of 1979, Mr. 
Kuldip Singh, Advocate, Prem Mal- 
hotra, Advocate, {for  Intervener); 
R. S. Mongia, Advocate. (for No. 3) im 
W. Ps. Nos. 4228-30 of 1978 & Inter- 
vener, and Mr. A. K. Sen, Sr. Advocate, 
Mrs. Urmila’ Kapoor, Advocate (For 
No. 1) in W. P. No. 266 of 1979, for Re- 
spondents, 


CHANDEACHUD, C, J.:— These 
Writ Petitions under Article 32 of the 
Constitution involve the consideration of 
a two-fold controversy: first, as ‘to the 
rules governing: seniority ‘between direct 
recruits and promotees appointed. to thé 
Superior Judicial Services of Punjab 
and Haryana and second, ‘between fhe 
control over district courts and subord- 
inate courts vested in the: High Court 
by Art. 235 and the pewer' conferred up- 


" B. 8. Yadav v. State of Haryana 


on the Governor by 
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the proviso to 
Art. 309 of the Constitution to make 
Tules regulating the recruitment and 
conditions ef service.of persons appoint- 
ed, inter: alia, te the Judicial Service of 
‘the State. 


2. We have two sets of Writ Petitions 
before us which involve identical points 
except for one material difference which 
we will mention later. Writ Petitions 
4228 to 4230 of 1978 are filed by three 
Judicial Officers of “the State of Har- 
yana who are promotees, that is to say, 
who were promoted to the Superior 
Judicial Service of the State from the ` 
Haryana Civil Service (Judicial Branch). 
Respondents 1 and 2 to those Writ Peti- 
tions are the State of Haryana and the 
High Court of Punjab and Haryana re- 
spectively. Respondent 3, Shri WN. S. 
Rao, is’ a direct recruit, having been ap- 
pointed from the Bar to the Haryana 
Superior Judicial Service. Writ Peti- 
‘tion 266 of 1979 is filed by twenty-two 
promotees, that is te say, those who 
were promoted to the Punjab Superior 
Judicial Service from the Punjab Civil 
Service (Judicial Branch). Respondents 1 
and-2 te that petition are the State of 
Punjab and the High Court of Punjab 
and Haryana respectively. Respondents 
3 to 11 were appointed directly from 
the Bar to the Punjab Superior Judicial 
Service. 


3. ‘Some of the more important grie- 
vances of the petitioners are that their 
seniority qua direct recruits if wrongly 
and unjustly made to depend upon the 
fortuitous circumstance of the date of 
their confirmation in the Superior Judi- 
tial Service, that even if a substantive 
vacancy is available, the confirmation of 
a promotee in that vacancy is postpon- 
‘ed arbitrarily and indefinitely; that pro- 
motees’ are treated with an unequal 
hand qua direct recruits: for example, a 
promotee, despite his satisfactory per- 


‘ formance and the availability of a sub- 


stantive vacancy in which he can he 
confirmed, is- continued in an officiating 
capacity until after a direct recruit 
completes his probation and is due fer 
confirmation; and. that, the High Court 
applies the principle of rotation as be- 
tween promotees and direct reeruits at 
the time of their confirmation, when, in 
fact, all that the relevant rules provide 
for is the application: of a rule of quota 
at the time of their appointment. 
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4. These grievances of the promotees 
can best be understood in the light. of 
the following facts: The three peti- 
tioners in the Haryana Writ Petitions 
were selected for recruitment to the 
Punjab Civil Service (Judicial Branch) 
after qualifying in a competitive ex- 
amination. They were appointed as 
Subordinate Judges in 1950. By Act 3 
of 1966, the State of Haryana came into 
existence on November 1, 1966. Peti- 
tioners 1 and 2 — Shri B. S. Yadav and 
Shri V. P. Aggarwal — were promoted 
in an officiating capacity to the Har- 
yana Superior Judicial Service on July 
28 and October 7, 1967 respectively, 
while petitioner No. 3, Shri A. N. Ag- 
garwal, was promoted similarly on 
March 27, 1968. Respondent 3, Shri N. 


S. Rao who as a member of the Bar was” 


working as a District Attorney, was ap- 
pointed directly to the Haryana Superior 
Judicial Service with effect from July 7, 
1970. The normal period of his two 
years’ probation expired on July 7, 1972 
but before the issuance of the orders 
of his confirmation, a complaint dated 
August 2, 1972 was received against him. 
That complaint was inquired into by a 
High Court Judge who, by his report 
of March 1973, held it to be unfounded. 
Respondent 3 was thereupon confirmed 
by the High Court as a District and 
‘Sessions Judge with effect from March 
30, 1973. By a notification dated May 
4, 1973 that date was corrected to July 
7. 1972 being the date on which respon- 
dent 3 completed the two years’ pro- 
bationary period. By the same notifica- 
tion, the High Court confirmed the peti- 
tioners and two other promotees as Dis- 
trict and Sessions Judges with effect 
from July 8, 1972. Thus, the petitioners, 
who were officiating continuously in 
the Superior Judicial Service of the 
State as Additional District and Sessions 
Judges for two or three years prior to 
the appointment of Respondent 3 direct- 
ly to that service, lost their seniority 
over him by being allotted a date of 
confirmation which was one day later 
than the date on which he completed 
his probationary, period. 

5. (A small digression will be per- 
missible here. The Government of Har- 
yana was unwilling to concede to the 
High Court the right to confirm a Judi- 
cial officer. It disregarded the High 
_Court’s order whereby Shri N. S. Rao 
was confirmed and passed an order rē- 
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verting him to the post of a District 
‘Attorney which he was holding at the 
time of his appointment as a District 
and Sessions Judge. Rao filed a Writ 
Petition in the High Court to challenge 
the order of the Government. The High 
Court set aside his reversion on certain 
other grounds but it held by a majority 
(N. S. Rao v. State of Haryana, ILR 
(1974) 1 Punj 121 (FB) ) that the power 
to confirm a direct recruit vested in 
the Governor and not in the High Court. 
A Constitution Bench of this Court re- 
versed the view of the High Court 
and held by a unanimous judg- 
ment (High Court of Punjab and 
Haryana v. State of Haryana, (1975) 3 
SCR 365: (AIR 1975 SC 613)), that the 
power to confirm a District and Ses- 
sions Judge resides in the High Court 
and not in: the Governor). 


6. In the Punjab Writ Petition, the 
contesting parties are twenty-two pro- 
motees who have filed the writ petition 
and Respondents 3 to 11 who were ap- 
pointed directly to the Punjab Superior 
Judicial Service. Petitioner No. 1, Shri 
Pritpal Singh, was promoted to that 
Service on November 12, 1969 when he 
was 44 years of age. Respondent 3, 
Shri J. S. Sekhon, was appointed direct- 
ly to that service on February 1, 1973 
when he was 41 years of age. The for- 
mer, though promoted to the Superior 
Judicial Service more than three years 
before the appointment of Respondent 
3, was confirmed on February 3, 1975 
which was one day later than February 
2, 1975 on which date Respondent 3 was 
confirmed on the completion of his two 
years’ probation. The grievance of 
Petitioner No. 1 is that a permanent 
vacancy was available on December 23, 
1972 in which he could have been con- 
firmed but the High Court marked time 
in order to enable Respondent 3 to com- 
plete his probation and gave to Peti- 
tioner 1 an arbitrary and artificial date 
of confirmation in order that he may 
not rank higher in seniority to Respon- 
dent 3. 


7. The case of Petitioner 1 in the 
Punjab Writ Petition is illustrative of 
the grievance of the other petitioners, 
Petitioners 2 to 6 were promoted to the 
Superior Judicial Service between Jan- 
uary 1972 and August 1972. Petitioner 
7 was promoted in April 1973, Peti- 
tioners 8 to 10 in August 1974, Peti- 
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tioners 11 to 16 in 1975, Petitioner 17 
in 1976, Petitioners 18 to 20 in 1977 and 
Petitioners 21 and 22 in 1978. Respon- 
dents 4 ‘and 5 were recruited directly in 
January 1973 and were confirmed in 
February 1975 on the completion of the 
probationary period. Their confirma- 
tion is open to no exception but, Peti- 
tioners 2 and 3 Shri Amerjit Chopra 
and Shri H. S. Ahluwalia who were 
promoted on January 16 and August 
21, 1972 were confirmed on August 6 
and August 7, 1976 respectively. The 
significance of these dates of confirma- 
tion becomes apparent in relation to the 
confirmation of respondents 6 and 7% 
Having been appointed directly to the 
Superior Judicial Service on the 1st and 
2nd of April, 1975, they were confirmed 
on the 2nd and 5th August, 1976 respec- 
tively, which was even before they had 
completed their probationary period. 
Petitioners 2 and 3 who were promoted 
to the Superior Judicial Service roughly 
three years prior to the direct appoint- 
ment of Respondents 6 and 7 were con- 
firmed on the 6th and 7th August, 1976 
which was three or four days later 
than the dates of confirmation allotted 
to Respondents 6 and 7. Petitioners 4 
to 22 whose dates of promotion to the 
Superior Judicial Service range between 
August 1972 and July 1978 were not yet 
confirmed when the Writ Petition was 
filed on February 27, 1979. 


8. Do the rules which apply to the 
members of the Superior Judicial Ser- 
vices of Punjab and Haryana warrant 
this course of action and how far are 
the rules valid? For deciding these 
questions we must necessarily have a 
look at the relevant rules, 


9. The recruitment to the Punjab 

Superior Judicial Service and the other 
` conditions of service of the members 
thereof are regulated by the “Punjab 
Superior Judicial Service Rules, 1963” 
as amended from time to time. These 
rules were originally framed by the 
Governor of Punjab in consultation with 
the Punjab High Court, in exercise of 
the powers conferred on the Governor 
by the proviso to Art. 309 of the Con- 
stitution. By that proviso, the Gover- 
nor has the power to make rules re- 
gulating the recruitment and the condi- 
tions of service of persons appointed to 
services. and posts in connection with 
the affairs of the State. . oe, 
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10. Rules 2, 4, 8,°9, 10, 11, 12, and 14 . 
of the aforesaid rules which are rel- 
evant for the present purposes read. as 
follows in so far as they are material: 
Rule 2: Definitions— ` 


(1) ‘appointment to the service’ means 
an appointment to a cadre post, whe- 
ther on permanent, temporary or offi- 
ciating basis, or on probation; 

(2) ‘cadre post? means a permanent 
post in the Service; 

_ (6) ‘member of the Service’ means a 
person— 

(a) who immediately before the com- 
mencement of these rules, holds a cadre 
post, whether on permanent, temporary 
or officiating basis, or on probation; or 

(b) who is appointed to a cadre post 
in accordance with the provisions of 
these rules: f 

(7) ‘promoted officer’ means a person—. 

(a) who is not a direct recruit and 
is holding a cadre-post whether on per- 
manent, temporary or officiating basis or 
on probation, immediately before the 
commencement of these rules; or 

(b) who is appointed to the 
by promotion from Punjab Civil 
vice (Judicial Branch). 

Rule 4; Appointing Authority— 

All appointments to the Service shall 
be made by the Governor in consulta- 
tion with the High Court. 

Rule 8: Recruitment to Service— 

(1) Recruitment to the Service shall 
be made— 

‘(i) by promotion from the Punjab 
Civil Service (Judicial Branch); or 

Gi) by direct recruitment, i 

(2) of the total number of cadre- 
posts, two-third shall be manned by 
promoted officers and one-third by 
direct recruits; 

Provided that nothing in this sub- 
rule shall prevent the officiating ap- 
pointment of a member of the Provin- 
cial Civil Service (Judicial Branch) ‘on 
any post which is to be filled up by 
direct recruitment, till a direct recruit 
is appointed. 

Rule 9: Appointment of direct recruits— 

(1) No person shall he eligible for 
direct recruitment unless he— 

(i) is not less than 35 years and not 
more than 45 years of age on the first 
day of January next following the year 
in which his appointment is made; 

_ (ii), has been for not less than 7 years 
an Advocate or a pleader and is recom- 
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mended by the High Court for such ap- 
pointment, 

(2) No person who is: recommended 
by the Hish Court for appointment 
under sub-rule (1) shal: be ' appointed 

` unless: he is. found: physically fit by a 
Medical Board set up by the Governor 
and is, also found. suitable for appoint- 
ment in all other respects, 

Rule 10: Probation— 

(1) Direct recruits fo the Service 
shall. remain on probation. for a period 
of two years, which may be so extend- 
ed by the Governor in consultation with 
the High. Court, as not to exceed a total 
-period of three years; f 

(2) On the completion of the period 
of probation the Governor may, in con- 

sultation with the. High Court, confirm 
a direct recruit on a cadre-post with 
effect from a date not earlier than the 

- date on which he completes the period 

of probation; 

(3) If the work or conduct of a direct 
recruit has, in the opinion of the Gov- 
ernor; not been satisfactory he may, at 
any time, during’ the period of proba- 
tion or the extended: period of proba- 
tion, if any, in consultation with the 
High Court, and without assigning’ any 
reason, dispense’ with the’ services: of 
such direct recruits. 


Rule It: Reversion: of promoted’ offi- 
cers— . 
If the work ef a promoted officer 


officiating on a cadre-post has, in: the 
opinion of the Governor, not been satis- 
factory, he may; at any time during the 
period’ of officiation, in consultation with 
the High Court— | 

(i) revert him to his substantive 
post; or 9 

(ii) deal with him in such other man- 
ner as may be warranted by the terms 
and conditions of his substantive appoint- 
ment. 

Rute 12: Seniority— 

The seniority, inter se, of the sub- 
stantive members of the Service, whe- 
ther direct recruits. or promoted officers, 
shall be determined with reference to 
the respective dates of their confirma- 
tion. i 

Provided that the seniority, inter se, 
of substantive members of the Service 
having the same date of confirmation 
shell be determined as follows: 

(i) in the case of direct recruits. the 
older in age shalt be senior to the 
younger; 
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Gij in the case of promoted officers, 
in accordance: with the seniority in the 
Punjab Civil Service (Judicial Branch) 
gs it stood immediately before their 
confirmation: i 

(iii) in the case of promoted officers 
and direct recruits, the older in age 


‘shall be senior to the younger, 


Rule 14: Selection Grades—_ 


(1) The members of the Service 


shall be eligible ‘for promotion, per- 
manently or provisionally, to the fol- 
fowing selection grade posts, carrying 


scales of pay specified against them :— 
Two Selection Grade posts in the time 
scale of Rs. 1800-100-2000, and Two 
Selection Grade posts at a fixed pay of 
Rs. 2,250. 

(2) Promotion to the Selection grade 
posts shall be made on merit and 
suitability in all respects with due re- 
gard to seniority and no member of 
the Service shall be entitled as of right 
fo such promotion. 


11. Appendix A fo the rules shows 
that the Punjab Superior Judicial Ser- 
vice consisted then of 20 posts: One 
Legal Remembrancer and Secretary to 
Government, Punjab, Legislative Devart- 
ment, 15. District and Sessions Judges, 
and 4 Additional District and Sessions 
Judges. 

12, These rules were amended from 
fime to time with or without the con- 
sultation of the High Court. The rel- 
evant amendments are these: 


18. On February 8, 1966 the Gover- 
nor of Punjab, in exercise of the powers 
eonferred by the proviso to Art. 309 
of the Constitution and all other powers 
enabling him in this behalf, promulgat- 
ed the “Punjab Superior Judicial Ser- 
vice (First Amendment) Rules, 1966”. 
By clause 2 of these rules the following 
proviso was added to sub-rule (1) of 
of Rule 10 of the 1963 Rules; 

“Provided that the Governor may in 
exceptional circumstances of any ase, 
after consulting the High Court, reduce 
the period of probation”. 

14. On. December 31, 1976 the Gov- 
ernor of Punjab, in exercise of the 
powers conferred by the proviso to 
Art. 309 of the. Constitution and all 
other powers enabling him in this he- 
half, made the “Punjab Superior 
Judicial Service (Second Amendment) 
Rules, 1976” in consultation with the. 
High Court of Punjab and Haryana. 
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These rules were given retrospective 
effect from April 9, 1976. Rule 2- (2) 


of the 1963 Rules defined ‘a: ‘cadre post”: 
to mean a permanent post in the’ ser- 
vice. Clause 2 of the Second Amend- 
ment Rules substituted the ‘following 
sub-rule (2) in Rule 2° for ‘the original 
sub-rule: 

“2 (2) ‘Cadre post’ means a paaral 
or temporary post m the service”. 
Rule 12 of the 1963 Rules ‘provided. 
that the seniority, inter se, of the sub- 
stantive members of the Service, . whe- 
ther direct recruits or promoted offi- 
cers, shall be: determined with reference 
to the respective dates of their con- 
firmation. ‘Clause . 3 of the Second 
Amendment Rules substituted the ‘fol- 
lowing rule for the original Rule 12: 

“12. Seniority: The seniority, inter 
se, of the members of the service, shall 
be determined by the length of continu- 
ous service on a post in the Service ir- 
respective of the date of confirmation; 

Provided that in the case of two 
members: appointed on the same date, 
their seniority shall be determined as 
follows : 2 : 

(i) in the case of direct recruits, 
the older in age shall be senior to the 
younger; 

(ii) a member recruited by direct 
appointment shall be senior to a mem- 
ber recruited otherwise; and 

(iii) im the case of members appoint- 
ed by promotion, seniority shall be 
determined according to the senjority 
of such members in the appointments 
from which they were promoted.” 

15. This is how the rules stand in so 
far as the State of Punjab is concerned. 
The State of Haryana came into ex- 
istence on November 1, 1966 by Act 3 
of 1966. The Punjab Superior Judicial 
Service Rules, 1963, as amended up to 
November 1, 1966 ‘apply to the State 
of Haryana with the amendments made 
from time to time by the Governor of 
Haryana. 

16. On March. 17, 1971 certain formal 
amendments were made to the 1963 
Rules by the Haryana First Amendment 
Rules, 1971. On April 21, 1972 the Gov- 
ernor of Haryana, in exercise of the 
powers conferred by the proviso to 
Article 309 of the Constitution and all 
other powers enabling him in that be- 
half, amended the 1963 Rules by the 
Haryana First Amendment Rules, 1972, 
with retrospective effect from April 1, 
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1970. By Clause 3 of the Amendment, 
the definition of “cadre post’ in ‘Rule 2 
(2) was amended to ‘mean a post, whe- 
ther permanent or temporary, ‘in the 
service. Rule 8 (2) of the F963 Rules 
provided that of the -total number of 
cadre posts, two-third shall be manned 
by promoted officers and one-third by 
direct recruits. Clause 5 of the Amend- 
ment altered this wzatio by pro- 
viding that -of the total mumber 
of posts, three-fourth ‘:shall be. men- 
ned by promoted officers and one- 
fourth by direct recruits. Rule 12 gov- 
erning seniority was amended by clause 
6 in the same manner as in Punjab, 
that is to say, by providing that the 
seniority of the members of the service, 
whether direct recruits or promoted 
officers, shall be determined by the 
length of continuous service on a past 
in the Service irrespective of the date 
of confirmation. As an aside we may 
mention, though it has no direct rel- 
evance in the points under considera- 
tion, that on December 3, 1976: the Gov- 
ernor in the exercise of, his constitu- 
tional and other. powers promulgated n 
amendment providing that: 

“No.person— . 

(a) who has more than two children 
and has not got himself or herself or 
his r ber spouse sterilised; or 

(b) who, having not more than two 
children,’ :does not give an undertaking 
not to have more than two children, 
shall be allowed to join the Service.” ' 
On September 2, 1977 the Governor in 
the exercise of his constitutional and 
other powers further amended the 1963 
Rules with retrospective effect from 
April 1, 1970. ‘The definition of “cadre 
post’ in Rule 2 (2) was once again 
amended to mean “a permanent post in 
the Service”. Similarly, Rule 8 (2) was 
amended for the purpose of restoring 
fhe quota between promotees and direct 
recruits. Once again, two-third of the 
cadre posts were to be manned by pro- 
moted officers and one-third by direct 
recruits. Rule 12, which deals with 
seniority, was also amended so as to 
restore the original -position by provid- 
ing that the seniority of members of 
the Service wìll be determined with re- 
ference to the dates of confirmation. 
In short, the Haryana First Amendment 
Rules, 1977, -which were given retro- 
spective effect from April i, 1970, 
superseded the amendments made by 
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the Haryana First Amendment Rules, 
1972 and restored the position as it 
obtained originally under the 1963 
Rules, in regard to the definition of 
‘cadre post’, the quota between pro- 
motees and direct recruits and the rule 
of seniority. 


17. Ever since November 1, 1966 
when the State of Haryana was form- 
ed, there has been a common High 
Court for the States of Punjab and 
Haryana called the High Court of Pun- 
jab and Haryana. Two separate High 
Courts were not created for these two 
States probably because of considera- 
tions of viability in regard to one of 
the States and the need to foster a 
spirit of national integration. But the 
fact of there being two separate Gov- 
ernors for the two States with indepen- 
dent powers under the proviso to Arti- 
ele 309 of the Constitution has made 
the task of the High Court difficult and 
unenviable. The Chief Justice and 
Judges of the Common High Court of 
the two States are faced with the pre- 
dicament of applying one set of service 
rules to members of the Superior Judi- 
cial Service of- one State and a totally 
different, and to a large extent opposite, 
Set of rules to those of the other State. 
As the matter stands today, (and we 
mean what we say because there is no 
knowing when one or the other State 
will amend the rules and with what 
degree of retroactivity) under the Har- 
yana First Amendment Rules, 1977, 
‘cadre post’ means a permanent post in 
the Service. Temporary posts are not 
cadre posts in Haryana. In Punjab, 
‘cadre post’ means both permanent and 
temporary posts in the Superior Judi- 
ciary. The definition of ‘cadre post’ has 
a significant bearing on the fortunes 
and future of judicial officers. In Pun- 
jab, prior to the amendment made to 
the 1963 Rules on December 31, 1976 
promotees alone used to be appointed. 
though on an officiating basis, to tem- 
porary posts in the Superior Judicial 
Service. Direct recruits were not ap- 
pointed to temporary posts because 
témnorary posts were outside the cadre 
and direct recruits were appointed to 
cadre posts only, in which they were 
entitled to be confirmed on the com- 
pletion of the probationary period. After 
the amendment, applications were invit- 
ed for direct recruitment to temporary 
posts also with the result that promotees 
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lost the opportunity of being appointed 
to those posts, though on an officiating 
basis. Respondents 9 to 11'in the Pun- 
jab writ petition were appointed direct- 
ly in July 1977 to temporary posts of 
Additional District and Sessions Judges. 

18. In regard to the rule of seniority, ` 
the position as it obtains in -the two 
States is fundamentally different: In 
Punjab, under Rule 12 as amended on 
December 31, 1976 with retrospective 
effect from April 9, 1976, seniority is 
determined by the length of continuous 
service on a post irrespective of the 
date of confirmation. In Haryana, 
Rule 12 as it stood originally was re- 
vived with effect from April 1, 1970 
with the result, that seniority of judi- 
cial officers in the © Superior Judicial 
Service is determined with reference to 
the dates of confirmation. The High 
Court has to deal with one set of offi- 
cers under its control on the basis that 
the date of confirmation is the correct. 
criterion of seniority and with another 
set of officers, also under its control, 
on the basis that the length of con- 
tinuous officiation in a post is the true 
test of seniority. Whatever decision the 
High Court takes or is driven to take 
administratively in the matter of senio- 
rity of judicial officers becomes a bone 
of contention between the promotees’ 
and direct recruits. Sometimes, the ad- 
ministrative decision satisfies neither 
the one class nor the other, leading to 
a triangular controversy. The frequent 
amendments to the rules which are 
often given a long retrospective effect. 
as long as seven years, makes the High 
Courts administrative task dificult. 
And if the amendments are made either 
without consulting the High Court or 
against its advice, the High Court has 
a delicate task to perform because if it 
adheres to its opinion, it is accused of 
bias and if it gives up its stand, it- is 
accused of being weak-kneed and vascil- 
lating. The administrative decisions 
taken by the High Court in the instant 
cases from time to time have been as- 
sailed by the members of the Judiciary 
on one or the other of these grounds. 
That is hardly conducive to the sense 
of discipline and the feeling of brother- 
hood which ought to animate the judi- 
ciary. Surely, the State Governments of. 
Punjab and Haryana could have saved 
the High Court.from this predicament 


by evolving a common set of rules ‘of 
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seniority, at least in the name of natio- 
nal integration. There is. nothing vecu- 
liar in the soil of Punjab and nothing 
wanting in the soil of Haryana to jus- 
tify the application of diametrically 
opposite rules of service to the judi- 
cial officers of the two States. The 
territories comprised in these two 
States were at one time, and that too 
not in the distant past, parts of the 
territory of the same State of Punjab. 
The promotees, at any .rate, who figure 
in these proceedings, all flowered on. 
the soil of Punjab but are now told 
that their claim to seniority will de- 
pend upon whether they remained in 
Punjab or were allotted to Haryana. 


19. This unfortunate position has arisen 
largely because of the failure of the 


State Governments to take the High 
Court into confidence while amending 
the rules of service. The amendments 


made in Punjab on. December 3, 1966 
with retrospective effect from April 9, 
1976, including. the amendment to rule 
12 governing seniority, were made- in 
the teeth of opposition of the High Court 
and indeed, in so far as the retrospec- 
tive effect of the rules is concerned, 
the amendment was made without con- 
sulting the High Court. In Haryana, 
Rule 12 was amended. in 1972 with re- 
trospective effect from April 1, 1970 
contrary to the advice of the High Court. 
The plain infirmity of that amendment 
could be that it was designed to operate 
to the detriment of one and only one 
judicial officer who was directly recruit- 
ed to the Superior Judicial Service, 
namely, Shri N. S. Rao, who is respon- 


dent No. 3 to the Haryana petitions. 
The original Rule 12 was, however, 
subsequently, restored by the State 


Government by yet another amendment 
dated September 2, 1977. There was a 
change in the Government which evi- 
dently led to a change in the 
rules, as if service rules are a 
plaything in the hands of the 
ernment. This only shows how 
essential it is for the Governors, though 
not as. a constitutional requirement, to 
consult the High Court before framing 
tules under the proviso to Article 309 
of the Constitution. Consultation, be it 
said, is not to be equated with the for- 
mal process of asking the High Court 
what opinion it holds on a particular 
issue.. Consultation is a meaningful 


Gov- - 


State of Haryana S.C, 569 


prelude to the proposed action, where- 
by the High Court is afforded an oppor- 
tunity to discuss the matter under con- 
sideration and to meet the Govern- 
ment’s or.Governor’s reasons for the 
proposed action. In the instant case, 
the High Court could have made an 
effort to persuade one or the other Gov- 
ernor to see its point of view: or else, 
it could at least have impressed upon 
the two Governors the imperative need 
to adopt an identical pattern of rules 
for the two States which are blessed 
with a common High Court. 

20. Little wonder then that the 
Superior Judicial Service of the' two 
States was thrown into a state of tur- 
moil and uncertainty. Neither pro- 
motees nor direct recruits felt secure 
about their existing rank or seniority 
because the rules were being amended 
from time to time, sometimes just to 
suit the convenience, sometimes to tide 
over a temporary crisis, sometimes to 
appease a class of officers who shouted 
louder and at least once in order to 
strike at an individual. The amend- 
ments to the rules led to a spate of re- 
presentations from the members of the 
service to the High Court and human 
nature being what it is, Judicial Offi- 
cers were not wanting who sought the 
intercession of the concerned State Gov- 
ernment in order to advance the in- 
terests of an individual or the interest 
of a class. Once it was known that the 
Governor could ignore or defy the High 
Court while framing rules of service. 
the centre of power shifted from the 
Nyayalaya to the Mantralaya which is 
an undesirable state of affairs because 
thereby the very independence of the 
Judiciary is put in jeopardy. 

21. Questions regarding confirmation, 
seniority and the equitable integrition 
of direct recruits and promotees- had 
plagued the High Court for nearly two 
decades, even before the separate State 
of Haryana was formed. These ^ ques- 
tions were further complicated by the 
changes brought about in the Rules of 
1963 by the respective State Govern- 
ments of Punjab and Haryana. The 
case of Shri N. S. Rao, -who ‘is respon- 
dent 3 to the Haryana Writ Petition, is 
an eloquent illustration of the effect 
of the amendments made to the rules 
with retrospective effect. At the time 
when the Governor of Haryana amended 
the rules in 1972, with retrospective 
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effect from April 1, 1970, © Shri N. S. 
Rao. was the only direct recruit in the 
Haryana Superior Judicial Service. He 
was appointed on probation on July 7, 
1970.. The amendment was given retro- 
spective effect from April 1, 1970, as 
if to demote him and him alone. 


22. In so far as the Haryana Writ 
Petitions are concerned, some time in 
February 1972 the Punjab and Haryana 
High Court took up the question of con- 
firmation of some of the promotees, in- 
cluding the petitioners, against the per- 
manent posts which fell within the quota 
of promotees out of the six permanent 
posts which were newly created w. e. £ 
January 18, 1972. Before the High 
Court could decide the question of con- 
firmation of the promotees against the 
aforesaid posts, respondent 3 made a 
representation to the High Court on 
February 13, 1972 contending that the 
ratio of 2:1 between the promotees 
and direct recruits had to be maintain- 
ed at all stages, that is to say, not only 
at the time of appointment but at the 


time of confirmation also. The High 
Court appears to have postponed the 
confirmation of the promotees in re- 


sponse to respondent 3’s representation. 
Later respondent -3 was confirmed with 
effect from July 7, 1972. Five pro- 
motees including the three -petitioners 
were confirmed w. e. f. July 8, 1972, that is. 
a day after respondent 3 was confirmed. 
The Governor of ‘Haryana refused to re- 
cognise the order of confirmation of 
respondent 3 passed by the High Court 
and he reverted the latter to the post of 
a District Attorney w. e. f June 23, 
1973. Respondent 3 challenged the ‘order 
of his reversion by Writ Petition No. 2147 
of 1973. The petition was heard by a 
Special Bench of five Judges of the High 
Court which set aside the order of rever~ 
sion of respondent 3 but held by. a 
majority that the order of respondent 
3’s confirmation passed by . the 
High Court was invalid since the 
power to confirm a District & Sessions 
. Judge: was vested in the Governor and 
not in the High Court. The judgment of 
the High Court is reported in Narendra 
Singh Rao v. State of Haryana,’ ILR 
(1974) 1 Puni & Har 121 (FB). The view 
of the High Court regarding the power 
of confirmation was set aside by this 
Court by its judgment dated January 24, 
1975 in High Court of Punjab and 
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Haryana v. The State of Haryana (AIR 
1975 SC 613). It was held by this Court 
that the power to confirm a District and 
Sessions Judge resides in the High Court 
and not in the Governor. 


23. Petitioner No. 1 then made re- 
presentations to the High Court on 
February 12 and March 31, 1975 con- 
tending that recruitment to the Superior 
Judicial Service was governed by a rule 
of quota only and not also by the rule 
of rotation; therefore, it was not open 
to the High Court to give an arbitrary 
date of confirmation to the promotees. 
Petitioners 2 and 3 also made similar 
representations. In the meanwhile the 
Governor of Haryana amended Rule 12 
by the Haryana First Amendment Rules 
1972 providing that the seniority of the 
members of the service, direct recruits 
or promoted officers, shall be determined 
by the length of the continuous service 
on a post in the service irrespective of 
the date of confirmation. In pursuance of 
that amendment, the High Court de- 
cided. by an administrative order dated 
November 22, 1975’ that the petitioners 
were senior to respondent 3. It does not 
however, appear to have taken any deci- ` 
sion on the representations of the peti- 
tioners that the rule of rotation cannot 
be applied at the time of confirmation. 


24. Aggrieved by the order of the 
High Court ‘that the petitioners were 
senior to respondent 3 by reason of the 
amended Rule .12, the latter filed yet 
another writ petition, No. 100 of 1977,* 
in the High Court challenging, the vires 
of the amended Rule 12, During the 
pendency of that writ petition, the Gov- 
ernor of Haryana amended the rules 
again by a notification dated September 
2, 1977 rescinding the amendment intro- 
duced to the rules in , April 1972. The 
original Rule 12 thus having been restor- 
ed, the High Court dealt with respon- 
dent 3’s writ petition on the basis that 
he had automatically become senior to 
the petitioners. The High Court there- 
fore confined its judgment to the ques- 
tion of inter se seniority “between re- 
spondent 3 and Shri J. M. Tandon (now 
a Judge of the High Court). The repre- 
sentations of the petitioners appear to 
have been rejected by the High Court 
since on June 6, 1978 respondent 3 was 
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granted the selection grade, presumably 
on the basis that he was senior to the 
petitioners. It is thereafter that the peti- 
tioners filed these writ petitions (4228 to 
4230 of 1978) under Art. 32 of the Con- 
stitution, claiming the following reliefs: 


(a) a writ of certiorari directing ‘re- 
spondents 1 and 2 (the State of Haryana 
and the High Court of Punjab & 
Haryana respectively) to quash the order 
dated May 4, 1973 whereby respondent 
3 was confirmed w. e. f. July 7, 1972 and 
the order dated June 6, 1978 granting 
the selection grade to him; 


(b) a writ of mandamus declaring 
Rule 12 of the Rules as violative of the 
fundamental rights of the petitioners 
guaranteed under Articles 14 and 16 o 
the Constitution; and 


(c) a writ of prohibition restraining 
respondents 1 and 2 from taking any ac- 
tion on the new seniority list or in 
pursuance of the orders dated May 4, 
1973 and June 6, 1978. ` 


25. This is the genesis of the contro- 
versy between the promotees and direct 
recruits in Haryana. In Punjab, matters 
were in no better shape, though it must 
be said to the credit of its Governor 
that no amendment was made with an 
evil eye on any individual Judicial Offi- 
cer. In 1975, the Association of promot- 
ed officers made a representation to the 
State Government asking that in order to 
avoid arbitrary dates of confirmation be- 
ing given to the promotees, continuous. 
officiation in the service and not the 
date of confirmation should be accepted 
as the criterion of seniority, as was done 
in the case of other employees of the 
Punjab Government. The State Govern- 
ment forwarded that representation to 
the High Court for its comments but the 
-High Court appears to have kept: the 
matter pending with it for quite some 
time. Sometime in 1976, the State Gov- 
ernment ultimately sent a draft notifica- 
tion to the High Court ‘proposing: an 
amendment to the Rules. It seems that 
the Government did not then convey ‘to 
the High Court its intention +6 give 
retrospective effect to ‘the proposed 
amendment. By that time, ten vacancies 
in the quota of promoted officers had be- 
come. available and an equal number of 
promoted officers was officiating « for 
more than three years as Additional Dis- 
trict and Sessions Judges... The High 
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Court, however, -did not confirm ` the 
promotees in those vacancies. On the con- 
trary, apprehending that the proposed 
amendment to Rule 12 may be given 
retrospective effect, the High Court con- 
firmed the promotees and the direct re- 
cruits by..applying the rule of rotation. 


State of Haryana 


It issued a Notification dated August 25, 


1976 which was published in the Punjab 
Government Gazette. dated September 3, 
1976, whereby respondents 3 to 8 were 
given prior dates of confirmation in com- 
parison with the promotees. The con- 
firmation of eight promotees was evi- 
dently postponed. In the case of respon- 
dents 6 to 8 the period of probation of 
two years was reduced by the High Court 
substantially. Respondent 6, Shri B. S. 
Nehra, was appointed on probation on 
April 1, 1975 and was confirmed on 
August 2, 1976. Respondent 7, Shri T. S. 
Cheema, was appointed on probation on 
April 2, 1975 and was confirmed on Aug. 
5, 1976. Respondent 8, Shri J. S. Sidhu 
was appointed on April 11, 1975 and 
was confirmed with effect from August 8, 
1976. Thus, these direct recruits were 
confirmed within a period of one year 
and four months after their appointment, 
though the normal period of probation 


is two years. 


26. On the issuance of the Notifica- 
tion dated August 25, 1976, petitioner 1 
addressed a representation to the High 
Court stating that he was officiating in 
the Superior Judicial Service with effect 
from November 12, 1969 and asking 
that he should be confirmed in the post 
which became available from December 
23, 1972. He complained against the date 
of confirmation, February 3, 1975 allot- 
fed to him as arbitrary. 


27. Rule 12 of the Rules was there- 
after amended by the Governor of 
Punjab by a Notification dated December 
31,. 1976 which was given retrospective 
effect from April 9, 1976. By that amend- 
ment, seniority was to be determined by 
the length of continuous service on a 
post in the. service, irrespective of the 
date of. confirmation. The direct recruits, 
respondents 4 to,9, addressed a represen- 
tation to the High Court contending that 
their seniority -as fixed by the High 
Court’s Notification. dated August 25, 
1976, with reference to the respective 
dates of their confirmation, ought not 
to be disturbed. They also challenged the 
validity of--Rule 12. : 
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28. For the purpose of considering 
those conflicting claims of promotees and 
direct recruits, the High Court constitut- 
ed a sub-committee consisting of three 
Judges, S. S. Sandhawalia (now Chief 
Justice), Bhopinder Singh Dhillon and 
Gurnam Singh, JJ. The Committee gave 
an oral hearing on February 7, 1978 to 
the representatives of the promotees and 
direct recruits. The High Court, however. 
has not readjusted the seniority of the 
promotees and direct recruits in the light 
of amended Rule 12. 


29. It is interesting that before the 
Sub-Committee heard the representa- 
tives of the promotees and direct recruits, 
a Full Bench of five Judges of the High 
Court of Punjab and Haryana delivered 
its judgment on December 13, 1977 in 
Civil Writ 100 of 1977 which was filed 
by Shri N. S. Rao, who is respondent 3 
in the Haryana petition. By the afore- 
said judgment which is reported in AIR 
1978 Punj and Har 234, the High Court 
rejected the plea of Shri Rao that the 
rules not only required the application 
of a rule of quota at the time of appoint- 
ment but they also required the applica- 
tion of a rule of rotation at the time of 
confirmation. At page 240 of the report 
appears the conclusion of the High 
Court to the effect that Rules 8 and 12 
were independent of each other, that 
rotational system could not be implicitly 
read in the quota rule provided for by 
Rule 8 and that members of the Superior 
Judicial Service were entitled to claim 
seniority strictly in accordance with the 
provisions of Rule 12. The 
grievance of the promotees 
is that this decision which was rendered 
bv the High Court in the exercise of its 
judicial xunctions is not being followed 
by the High Court in the discharge of its 
administrative duties. After the amend- 
ment of Rule 12 by the Notification 
dated December 31, 1976, two vacancies 
of District and Sessions Judges arose and 
on each of these occasions the High 
Court promoted a direct recruit, treating 
the date of his confirmation as the 
criterion of seniority. In the quarterly 
Gradation and Distribution list of offi- 
cers of the Judicial Department which 
the High Court publishes, the inter se 
seniority has been shown according to 
the dates of confirmation and not in ac- 
cordance with the amended Rule 12. 
One of the grievances of the promotees 
is that the- High Court amended the 
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quarterly Gradation List in compliance 
with the amendments made by the Gov- 
ernor of Haryana in Rule 12 but it did 
not. amend the Gradation List of the 
Punjab Officers in compliance with the 
amended Rule 12. 


30. This, according to the petitioners, 
has deeply affected their sense of secu- 
rity, contentment and well-being. It is 
said that eight more vacancies arose 
within the quota of promotees after the 
High Court issued the Notification dated 
Aug. 25, 1976 but the promotees, who 
were Officiating for a period of more 
than three years, have not yet been con- 
firmed in those posts. 


31. One of the other grievances of 
the petitioners is that the High Court 
acted upon the amendment made by the 
Governor of Punjab on December 31, 
1976 in the definition of ‘cadre post’ by 
appointing direct recruits to temporary 
posts in the Superior Judicial Service. 
It however ignored the other amendment 
effected by the same Notification, name- 
ly, amendment to Rule 12, under which 
continuous officiation is the test of 
seniority. f 


32. Being aggrieved by the Gradation 
List prepared by the High Court, the 
promotees in Punjab have filed Writ 
Petition 266 of 1979 in this Court claim- 
ing the following reliefs: 

(i) an appropriate writ or direction 
quashing the impugned notification dated 
25th August 1976; 


(ii) a writ of mandamus directing the 
High Court to discharge its constitu- 
tional obligation to redetermine the 
seniority inter se of all the members of 
the Punjab Superior Judicial Service in 
accordance with the provisions of R. 12, 
as amended by the notification dated 
December 31, 1976 and to make correc- 
tions in the Gradation and Distribution 
Lists, accordingly; 


(iii) an appropriate writ, directing the 
State Government and the High Court 
to confirm the petitioners with effect 
from the dates that the vacancies arose 
and became available in their quota 
without applying the rule of rotation; 


(iv) an appropriate writ directing the 
High Court to consider afresh the matter 
of filling up four vacancies of District 
and Sessions Judges which occurred after 
9-4-1976 and to readjust the seniority and 
respective dates of confirmation of the 
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petitioners and respondents 3 to 11 in ac- 
cordance with the amended Rule 12, 


(v) a writ of prohibition restraining the 
State of Punjab and the High Court 
from acting upon the seniority fixed 
prior to the amendment of Rule 12, for 
any purpose whatsoever, including fur- 
ther promotions within the service; and 


(vi) a writ of certiorari quashing R. 11 
of the Rules as being violative of the 
fundamental rights of the petitioners 
guaranteed under Articles 14 and 16 of 
the Constitution. 

33. These then are the respective grie- 
vances and demands of the promotees 
and direct recruits in the Superior Judi- 
cial Services of Punjab and Haryana. 
In so far as the High Court is concern- 
ed, its point of view may best be stated 
in the language of the report dated May 
2. 1978 which was submitted by the Sub- 
Committee consisting of its three learn- 
ed Judges. After setting out the back- 
ground of the controversy, the report 
says: 


. “It is in the aforesaid context that the 
question pointedly and squarely arises, 
whether the determination of seniority of 
the members of the Service is a matter 
which is within the exclusive jurisdiction 
of the High Court as a necessary con- 
sequence of the contro] vested in it by 
virtue of Article 235 of the Constitution 
of India. If that be so, then it is plain 
that any intrusion into the field of this 
control by any agency other than the 
High Court would be unwarranted and 
therefore, unconstitutional. We are of 
the firm view that both on principle and 
logic and in view of the trend of the 
present authorities, it appears to be plain 
that the seniority of the members of the 
Judicial Service is so integral and vital 
to the control of the High Court over 
them, that any erosion thereof would 
both be violative of Article 235 of the 
Constitution and equally run counter to 
the settled concept of the independence 
of judiciary which is now coming to be 
recognised as the basic feature of the 
Constitution. ......... it follows a fortiori 
that if seniority of the members of 
Superior Judicial Service is once deemed 
to be not within the control of the High 
Court under Article 235, then, in fact, 
it could be determined by the State Gov- 
ernments by making rules without even 
reference or consultation with the High 
- Court. Such a position would be utterly 
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anomalous and wholly. destructive of the 
exclusive control over the district courts 
and courts subordinate thereto vested in 
the High Court by Art. 235. It appears to 
be well settled both on principle and 
precedents that the power of determin- 
ing the seniority of the members of the 
service cannot possibly be vested in an 
authority other than the High Court. For 
example. it cannot on the existing provi- 
sions be vested in the Governor or the 
State Government. Therefore, it- appears 
to us that what the State Government 
eannot do directly, it cannot be allowed 
to do indirectly by framing rules even 
by the exercise of executive power vest- 
ed in it by virtue of Article 309 and 
without even consulting or informing the 
High Court. It is, however, well settled 
that Art. 309 is subject to the other 
provisions of the Constitution. Therefore, 
the control over the subordinate judi- 
ciary vested in the High Court by Arti- 
cle 235 must necessarily override Arti- 
cle 309 wherever the two happen to con- 
flict at all. Consequently, if seniority is 
exclusively within the ambit of the con- 
trol of the High Court, then it cannot be 
surreptitiously intruded upon either 
directly or by the devious method of 
framing rules under Article 309 without 
even reference or consultation with the 
High Court.” 


“The true rationale underlying the 
ratio of N. S. Rao’s case (AIR 1975 SC 
613) and the subsequent decisions of 
their Lordships of the Supreme Court to 
which a reference would follow appears 
to be that in the field of control over 
the district courts and courts subordi- 
nate thereto under Article 235, there 
cannot be a duality. There cannot exist 
control by the High Court on the one 
hand and by the State Government or 
the Governor on the other. Therefore, the 
situation that seniority must be determin- 
ed by the High Court, but it must be 
determined in the mode and manner 
prescribed by the State Government 
without reference or consultation with the 
High Court cannot be countenanced in 
principle. To our mind this would be a 
patent example of a duality of control 
against which the final Court has firmly 
set its face.” 

“On principle, therefore, we are of the 
view that the seniority of the members 
of the Superior Judicial Service is ex- 
clusively within the control of the High 
Court under.. Article. 235 and the State 
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Government is, therefore, not competent 
to frame or alter rules with regard 
thereto.” 

After examining the decisions of this 
Court. and of various High Courts, the 
report concludes thus: 

“Both. on principle and precedents we 
are of the view that the seniority of the 
members of higher Judicial Service be- 
ing vested entirely under the control of 
the High Court cannot be intruded upon 
by the framing and reframing of rules 
by the State Government, which it is not 
competent to .make and consequently 
Rule 12 is ultra vires of Article 235 M 
the Constitution.” - 

“Once we arrive at that finding, it is 
obvious that till the vires of the said 
rule are authoritatively pronounced upon 
on the judicial side, no firm basis can 
exist for determining the individual 
seniority inter se of the members of the 
service — both direct recruits and pro- 
motees —. whose innumerable representa- 
tions are before the Committee. The High 
Court has earlier taken action on the 
basis of some of the earlier amendments 
to the rules and on the administrative 
side it would be obviously inept to take 
up a contradictory position now. Even 
otherwise it does not appear appropriate 
to us in the present case to act adminis- 
tratively in violation of the purported 
promulgation of statutory rules on the 
point. There is thus no choice but to 
place the matter squarely for a binding 
and authoritative decision on -the judicial 
side forthwith.” 


“The High Court inevitably is the 
guardian of the independence and 
integrity of the subordinate judicial 


service, whose control is constitutionally 
vested in it.. As an institution, it is 
fundamentally interested in the ‘mainte- 
nance of these traits. We are. of the 
view that it would be invidious to push 
a private litigant or any one of the af- 
fected members of the judicial service to 
a court of law to seek the necessary deci- 
sion. This burden. therefore, must also be 
carried by the High Court. We would 
consequently recommend that the Regis- 
trar be directed to immediately initiate 
necessary proceedings under Article 226 
of the Constitution of India on behalf of 
the High Court.” 

"Once it is settled that the determina- 
tion of seniority of the members of the 
. Superior Judicial Service vests exclu- 
sively in the High Court, then there is 
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no manner of doubt that such control 
inevitably implies the power of framing 
rules to make the exercise of such con- 
and effective. 

This has been recently settled in the Çon- 
stitution Bench judgment reported in 
State of U. P. v. Tripathi, (1978) 2 SCC 102: 

(1978 Lab IC 839). We have no doubt in 
our mind that rules for the determina- 
tion of the seniority inter se of the mem- 
bers of the Superior Judicial Service 
can be framed to the satisfaction of both 
the' wings of the promotees and direct 
recruits”. 

34. The Haryana Writ Petition was 
filed in this Court by the promotees in 
July, 1978 and the Punjab Writ Petition 
was filed in Feb. 1979 the High Court 
was thereby spared the need to have a 
writ petition filed under Art. 226 before 
itself and the embarrassment of being 
required to decide it. 

35. The arguments advanced before 
us by the learned counsel for the pro- 
motees, direct recruits, the High Court 
of Punjab and Haryana, the Government 
of Punjab and the Government of 
Haryana cover a wide range but on a 
careful analysis of those arguments, the 
questions raised ‘by the counsel resolve 
themselves into two issues. They are: (1) 
whether the power to frame rules of 
seniority of District and Sessions Judges 
vests.in the Governor or in the High 
Court and (2) whether the High Court, 
basing itself on the rule of quota, is 
justified in applying the rule of rotation 
at the time of the confirmation of pro- 
motees and direct recruits as District and 
Sessions Judges. 

36. The decision of the first question 
depends on the scope, meaning and pur- 
pose of the provisions contained in Arti- 
ele -309 and Article 235 of the Constitu- 
tion. Article 309 reads thus: 

“309. Subject to the provisions of this 
Constitution, Acts of the: appropriate 
Legislature may regulate the recruitment, 
and conditions of service of persons ap- 
pointed, to public services and posts in 
connection with the affairs of the Union 
or of any State: an 

Provided that it shall’ be competent 
for the President or such person as he 
may direct in the case of services and 
posts in connection with the affairs of 
the Union, and for the Governor of a 
State or such person as he may direct 
in the case of services and posts in con- 
nection with the affairs of the State, to~ 
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make rules regulating the recruitment, 
and the conditions of service of persons 
appointed, to such services and posts 
until provision in that behalf is made by 
or under an Act of the appropriate legis- 
lature under this article, and any rules 
so made shall have effect subject to the 
provisions of any such Act.” 


Article 235 reads thus: 


“235. The control over district courts. 


and Courts subordinate thereto including 
the posting and promotion of, and the 
grant of leave - to, persons 
to the judicial service of a State and 
holding any post inferior to the post of 
district judge shall be vested in the 
High Court, but nothing in this article 
shall be construed as taking away from 
any such person any right of appeal 
which he may have under the law re- 
gulating the conditions of his service or 
as authorising the High Court to deal 
with him otherwise than in accordance 
with the conditions of his service pre- 
scribed under such law.” 


37. It is urged by Shri V. M. 
Tarkunde who appears on behalf of the 
promotees in Haryana that if the two 
parts of Article 235 are read together, it 
will be obvious that the control which 
the High Court is entitled to exercise 
over District Courts and courts subordi- 
nate thereto does not include the power 
to make rules regulating the conditions 
of service of judicial officers. According 
to the learned counsel, the power which 


the Constitution has conferred on the, 


Governor by the proviso te Article 309 is 
a legislative and not an executive power; 
and since the Governor exercises a legis- 
lative power while making rules under 
the proviso to Article 309, the principle 
of the independence of the judiciary is 
not in any manner violated thereby. 
Judicial independence, says the Counsel, 
means freedom from executive jnter- 
ference, not freedom from laws. 


38. Shri A. K. Sen, Shri S. N, 
Kackkar, Dr. Y. S. Chitale, Shri F, S, 
Nariman and Shri B. R. Tuli supported 
the argument of Shri Tarkunde by citing 
various decisions of this Court and of 
the High Courts, the connected provi- 
sions of the Constitution and the debates 
of the Constituent Assembly. On ‘the 
other hand, it was contended by the 
learned Solicitor General, Shri Sorabji, 
who appears on behalf of the High 
Court that the paramount object of 


. B, S. Yadav v. 


belonging 


State of Haryana S.C. 575 


Article 235 is to secure the independence 
of the judiciary by insulating it from ex- 
ecutive interference, which postulates 
that once an appointment of a judicial 
offcer is made, his subsequent career 
should be under the ‘control of the High 
Court. He should not be exposed’ to the 
possibility of any improper executive 
pressure in the course of his judicial 
career, The control over the subordinate 


judiciary, which is vested in the 
High Court by Article 285, is 
exclusive in nature comprehen- 
sive in extent and = effective in 


operation, There can be no duality in 
these matters, says the Solicitor Gene- 
ral, and therefore the power to frame 
rules in regard to seniority of judicial 
officers must reside in the High Court 
and not in the Governor. That, according 
to the Solicitor General, is a necessary 
consequence of the contro] over the 
subordinate courts which is vested in the 
High Court. , 


39. There is no direct decision on the 
question whether the Governor, in the 
exercise of power conferred by the pro- 
viso to Article 309, has the power to 
frame rules regulating the seniority of 
judicial officers of the State, The reason 
for the absence of precedent on this 
point, when law reports are overflowing 
with constitutional decisions, probably is 
that during the last thirty years of the 
working of our Constitution, no one ever 
disputed the power of the Governor to 
frame rules governing seniority of judi- 
cial officers. In several States such rules 
are in force in the absence of a law 
passed by the State legislature on the 
subject and High Courts have been ap- 
plying those rules from time to time 
and case to case without demur. It is also 
significant that hardly any High Court 
has framed rules of its own for deter- 
mining the seniority of its judicial offi- 
cers. Even the High Court of Punjab 
and Haryana, which disputes the right 
of the Governor so to frame rules, has 
not made any rules of its own to oc- 
cupy that field. All this, which is stark 
history, cannot be dismissed by saying 
that the absence of a precedent is no 
authority for holding that what has not 
been challenged is lawful. It is true that 
the novelty of a contention cannot be its 
infirmity and indeed law would have 
remained static and stagnant if it had not 
been allowed to grow from case to case. 
But the point of the matter is that there 
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has been no unconcerned acquiescence by 
High Courts and Judicial Officers in rules 
framed by the Governors. In Haryana 
itself, respondent 3, Shri N. S. Rao, 
challenged the Governors power to 
override the order of his confirmation 
which was passed by the High Court. 
And he won. Whenever there was the 
semblance of a justification for doing so, 
either one or the other party motivated 
by personal interest or out of the broader 
consideration that the High Court’s con- 
trolling jurisdiction must remain invio- 
late has challenged the rules framed by 
the Governor as being excessive. But 
there is a good reason why the rules of 
seniority framed by the Governor have 
been acquiesced in, all over the country, 
over all these years. The reason is as 
follows : 

40. On a plain reading of 
Articles 235 and 309 of the 
Constitution, it is clear that the power 
to frame rules regarding seniority of 
officers in the judicial service of the 
State is vested in the Governor and not 
in the High Court. The first part of 
Article 235 vests the control over dis- 


trict courts and courts subordinate 
thereto in the High Court. But the 
second part of that article says that 


nothing in the article shall be construed 
as taking away from any person be- 
longing to the judicial service of the 
State any right of appeal which he may 
have under the law regulating the 
conditions of his service or as authoris- 
ing the High Court to deal with him 
otherwise than in accordance with the 
conditions of his service prescribed 
under such law. Thus, Article 235 
itself defines the outer limits of the 
High Court’s power of control over 
the district courts and courts subor- 
dinate thereto. In the first place, in 
the exercise of its control over the 
district courts and subordinate courts, 
it is not open to the High Court to 
deny to a member of the subordinate 
judicial service of the State the right 
of appeal given to him by the law 
which regulates the conditions of his 
service. „Secondly, the High Court can- 
not, in the exercise of its power of con- 
trol, deal with such person otherwise 
than in accordance with the conditions 
of his service which are prescribed by 
such law. . 


“41, Who has the power to pass such 
a law? ‘Obviously not the High Court 
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because, there is no power in the High 
Court to pass a law, though rules made' 
by the High Court in the exercise of 
power conferred upon it in that behalf 
may have the force of law. There is a! 
distinction between the power to pass a 
law and the power to make rules, which 
by law, have the force of law. Besides, 
“law” which the second part of Art. 235 
speaks of, is law made by the legis- 
lature because, if it were not so, there 
was no purpose in saying that the High 
Court’s power of control will not be 
construed as taking away certain rights 
of certain persons under a law re- 
gulating their conditions of service. It 
could not have been possibly intended 
to be provided that the High Court’s 
power of control will be subject to the 
conditions of service prescribed by it. 
The clear meaning, therefore, of the 
second part of Article 235 is that the 
power of control vested in the High 
Court by the first part will not deprive 
a judicial officer of the rights conferred 
upon him by a law made by the legis- 
lature regulating his conditions of ser- 
vice. 


42. Article 235 does not confer upon 
the High Courts the power to make 
rules relating to conditions of service 
of judicial officers attached to district 
courts and the courts subordinate 
thereto. Whenever it was intended to 
confer on any authority the power to 
make any special provisions or rules, 
including rules relating to conditions of 
service, the Constitution has stated so 
in express terms. See, for example Arti- 
cles 15 (4), 16 (4), 77 (3), 87 (2), 118, 
145 (1), 146 (1) and (2), 148 (5), 166 (3), 
176 (2), 187 (3), 208, 225, 227 (2) and 
(3), 229 (1) and (2), 234, 237 and 283 (1) 
and (2). Out of this fasciculus of Arti- 
cles, the provisions contained in Articles 
225, 227 (2) and (3) and 229 (1) and (2) 
bear relevance on the question, because 
these Articles confer power on the High 
Court to frame rules for certain specific 
purposes. Article 229 (2) which is dire- 
ctly in point provides in express terms 
that subject to the provisions of any law 
made by the legislature of the State, 
the conditions of service of officers and 
servants of a High Court shall be such 
as may be prescribed by the rules made 
by the Chief Justice or by some other 
Judge or officer of the Court authorised 
by the Chief Justice to make: rules for 


the purpose. With this particular pro- 
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vision before them, the 
Constitution would not have failed to 
incorporate a similar provision in Arti- 
cle 235 if it was intended that the High 
Ccurt should have the power to make 
rules regulating the conditions of ser- 
vice of judicial officers attached to dis- 
trict courts and courts subordinate 
thereto. 


43. Having seen that the Constitu- 
tion does not confer upon the High 
Court the power to make rules regulat- 
ing the conditions of service of judicial 
officers of the district courts and the 
courts subordinate thereto, we must 
proceed to consider, who, then, pos- 
sesses that power? Article 309 furni- 
shes the answer. It provides that Acts 
of the appropriate legislature may re- 
gulate the recruitment and conditions 
of service of persons appointed to posts 
in connection with the affairs of the 
Union or of any State. Article 246 (3), 
read with Entry 41 in List IJ of the 
Seventh Schedule, confers upon the 
State legislatures the power to pass 
laws with respect to “State public ser- 
vices” which must include the judicial 
services of the State. The power of 
control vested in the High Court by 
Art. 235 is thus expressly, by the terms 
of that Article itself. made subject to 
the law which the State legislature may 
pass for regulating the recruitment and 
service conditions of judicial officers of 
the State. The power to pass such a 
law was evidently not considered by 
the Constitution makers as an encroach- 
ment on the “control jurisdiction” of 
the High Courts under the first part of 
Article 235. The control over the dis- 
trict courts and subordinate courts is 
vested in the High Court in order to 
safeguard the independence vf the 
judiciary. It is the High Court, not the 
executive, which possesses control over 
the State judiciary. But, what is im- 
portant to bear in mind is that the Con- 
stitution which has taken the greatest 
care to preserve the independence of the 
judiciary did not ‘regard the power of 
the State legislature to pass laws re- 
gulating the recruitment and conditions 
of service of judicial officers as an in- 
fringement of that independence. The 
mere power to pass such a law is not 
violative of the contro] vested in the 
High Court over the State judiciary. 

1981 S. C./37 Ti G—2 
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44. It is in this context that the pro- 
viso to Art. 309 assumes relevance and 
importance. The State legislature has 
the power to pass laws regulating the 
recruitment and conditions of service of 
judicial officers of the State. But it 
Was necessary to make a suitable pro- 
vision enabling the exercise of that 
power until the passing of the law by 
the legislature on that subject. The 
Constitution furnishes by its provisions 
ample evidence that it abhors a vacuum. 
It has therefore made provisions to deal 
with situations which arise on account 
of the ultimate repository of a power 
not exercising that power. The proviso 
to Art. 309 provides, in so far as mate- 
rial, that until the State legislature pas- 
ses a law on the particular subject, it 
shall be competent to the Governor of 
the State to make rules regulating the 
recruitment and the conditions of ser- 
vice of the judicial officers ‘of the State, 
The Governor thus steps in when the 
legislature does not act. The power 
exercised by the Governor under the 
proviso is thus a power which the’ 
legislature is competent to exercise but; 
has in fact not yet exercised. It par- 


‘takes of the characteristics of the see 


lative, not executive, power. It is 
legislative power. 

45. That the Governor possesses legis- 
lative rower under our Constitution isf 
incontrovertible and, therefore. there is 
nothing unique about the Governor’s 
power under the proviso to Article 309 
being in the nature of a legislative 
power. By Article 158, the Governor 
of a State is a part of the legislature 
State. And the most obvious 
exercise of legislative power by the 
Governor is the power given to him by 
Art. 213 to promulgate Ordinances when 
the legislature is not in session. Under 
that Article, he exercises a power of 
the same kind which the legislature nor- 
mally exercises, the power to make 
laws. The heading of Chapter IV of 
Part VI of the Constitution, in which 
Art. 213 occurs, is significant: ‘“Legisla- 
tive Power of the Governor”. The power 
of the Governor under the proviso to 
Article 309 to make appropriate rules 
is of the same kind. It is legislative 
power. Under Article 213, he substi- 
tutes for the legislature because the 
legislature is in recess. Under the pro- 
viso to Article 309, he substitutes for 
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the legislature because the legislature 
has not yet exercised its power to pass 
an appropriate law on the subject. 

46. It is true that the power con- 
ferred by Article 309 is “subject to” the 
provisions of the Constitution. But it 
is fallacious for that reason to contend 
that the Governor cannot frame rules 
regulating the recruitment and con- 
ei of service of the judicial officers 
Jof the State. In the first place, the 
power of control conferred upon High 
Courts by the first part of Article 235 
is expressly made subject, by the second 
part of that Article, to laws regulating 
conditions of service of its judicial offi- 
cers. The first part of Article 235 js, 
as it were, subject to a proviso which 
carves out an exception from the area 
covered by it. Secondly, the Governor, 
in terms equally express, is given the 
power by the proviso to Article 309 to 
frame rules on the subject. A  combin- 
ed reading of Articles 235 and 309 will 
yield the result that though the control 
over Subordinate Courts is vested in the 
{High Court, the appropriate legislature, 
‘and until that legislature acts, the Gov- 
[ernor of the State, has the power to 
make rules regulating the recruitment 
and the conditions of service of judicial 
officers of the State. The power of the 
legislature or of the Governor thus to 
legislate is subject to all other provi- 
sions of the Constitution like, for ex- 
ample, Articles 14 and 16. The ques- 
tion raised before us is primarily one of 
the location of the power, not of its ex- 
tent. The second part of Article 235 
recognises the legislative power to pro- 
vide for recruitment and the conditions 
of service of the judicial officers of the 
State. The substantive provision of 
Article 309, including its proviso, fixes 
the location of the power. The opening 
words of Article 309 limit the amplitude 
of that power. 

47. We entertain no doubt that senior- 
ity is a condition of service and an 
important one at that. The control vest- 
ed in the High Court by the first part 
of Article 235 is therefore subject to 
any law regulating seniority as envisag- 
ed by the second part of that article. 
The power to make such law is vested 
by Article 309 in the legislature, and 
until it acts, in the Governor. Whether 
it is the legislature which passes an Act 
or the Governor who makes rules re- 
gulating seniority, the end product is 
‘aw’ within the meaning of the second 
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part of Article 235. The legislatures of 
Punjab and Haryana not having passed 
an Act regulating seniority of the re- 
spective State judicial officers, the Gov- 
ernors of the two States have the power 
to frame rules for that purpose under 
the proviso to Article 309 of the Con- 
stitution, Such rules are, of course, 
subject to the provisions of the Constitu- 
tion and to the provisions of any Act 
which the appropriate legislature may 
pass on the subject. 


` 48. As we have said earlier, the mere 
power to pass a law or to make rules 
having the force of law regulating senior- 
ity does not impinge upon the control 
vested in the High Court over the dis- 
trict courts and the courts subordinate 
thereto by Article 235. Such law or 
the rules, as the case may be, can pro- 
vide for general or abstract rules of 
seniority, leaving it to the High Court 
to apply them to each individual case 
as and when the occasion arises. The 
power to legislate on seniority being 
subject to all other provisions of the 
Constitution, cannot be exercised in a 
manner which will affect or be detri- 
mental to the control vested in the High 
Court by Article 235. To take an easy 
example, the State legislature or the 
Governor cannot provide by law or by 
rules governing seniority that the State 
Government in the concerned department 
will determine the seniority of judicial 
officers of the State by the actual ap- 
plication of the rules of seniority to 
each individual case. Therehy, the High 
Court’s control over the State judiciary 
shal] have been significantly impaired. 
The opening words of Article 309, ”Sub- 
ject to the provisions of this Constitu- 
tion” do not exclude the provision con- 
tained in the first part of Article’ 235. 
It follows that though the legislature or 
the Governor has the power to regulate 
seniority of judicial officers by laying 
down rules of general application, that 
power cannot be exercised in a manner 
which will lead to interference with the 
contro] vested in the High Court by the 
first part of Article 235. In a word, the 
application of law governing seniority 
must be left to the High Court. The 
determination of seniority of each in- 
dividual judicial officer is a matter 
which indubitably falls within the area 
of control of the High Court over the 
district courts and the courts  subord- 
inate thereto. For the same reason, 
though rules of recruitment can pro- 
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livide for a period of probation, the ques- 
tion whether a particular judicial offi- 
cer has satisfactorily completed his pro- 
bation or not is a matter which is exclu- 
sively in the domain of the High Court 


to decide. That explains partly why in 
High Court of Punjab & Haryana v. 
State of Haryana, (AIR 1975 SC 613) 


this Court held that the power to con- 
firm a judicial officer is vested in the 
High Court and not in the Governor. 


49. The error of the High Courts 
point of view, like the error of the re- 
port dated May 2, 1978 of its Sub-Com- 
mittee, consists in the assumption. that 
the Governor, while acting in the ex- 
ercise of power conferred by the pro- 
viso to Article 309, exercises an execu- 
tive function. That is why it felt so 
greatly exercised that the independence 
of the judiciary was being eroded. That 
independence has to be preserved at all 
costs but, as constitutional realists, we 
cannot deprive the legislature or the 
Governor of their legitimate legislative 
powers under Article 309. That power 
is subject to all other provisions of the 
Constitution which means that the power 
cannot be exercised in a manner which 
will lead, for example, to the violation 
of Articles 14, 16 or the pervasive ambit 
of the first part of Article 235. Since 
the power conferred by Article 309 is 
not absolute or untrammelled, it will be 
wrong to test the validity of that power 
on the anvil of its possible abuse. The 
various constitutional safeguards are an 
insurafice against its abuse. 

50. Numerous decisions were cited 
before us to highlight the importance of 
insulating the judiciary from executive 
interference, It was urged by the learn- 
ed Solicitor General on behalf of the 
High Court that the paramount object 
of Article 235 is to secure the indepen- 
dence of the judiciary by ensuring that 
the subordinate judiciary is insulated 
from executive interference and once the 
appointment of a judicial officer is made, 
his subsequent career should be under 
the contro] of the High Court and he 
should not be exposed to the possibility 
of any improper executive pressure 
(Union of India v. Justice S. H. Sheth, 
(1978) 1 SCR 423: (AIR 1977 SC 2328) ) 
that the control over the subordinate 
judiciary vested in the High Court under 
Article 235 is exclusive in nature, com- 
prehensive in extent and effective in 
Operation; and that there can be no 
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“duality” in the matter of control over 
the district courts and the courts sub- 
ordinate thereto. (A. P. High Court v. 
Krishnamurthy, (1979) 1 SCR 26: (AIR 
1979 SC 193)). The short answer to these 
submissions is that the power conferred 
by Article 309 is a legislative, not ex- 
ecutive, power and that the power is 
subject to all the provisions of the Con- 
stitution. If despite this position, the 
Governor’s rule-making power is likely 
to create a magnetic field wherein the 
executive will be the focal point of at- 
traction, it is not the Constitution that 
is to blame. As is often said, the dan- 
ger to judicial independence springs 
more from within than from without. 

51. Before parting with this point, 
we would like to refer to a decision of 
this Court in State of Bihar v. Madan 
Mohan Prasad, (1976) 3 SCR 110: (AIR 
1976 SC 404). Sarkaria J., speaking for 
the Court, observed in that case that in 
determining the seniority of the Bihar 
Superior Judicial Service the High Court 
was bound to act in accordance with the 
rules validly made by the Governor 
under the proviso to Art. 309 of the 
Constitution. The judgment does not 
discuss the question any further which 
makes it unnecessary to analyse it in 
detail: 


52. For these reasons, we reject the 
contention that the Governor has no 
power to make rules of seniority of the 
District and Sessions Judges. 

53. That takes us to the second ques- 
tion which is, whether the rotation me- 
thod devised by the High Court in ap- 
plying the relevant service rules in the 
matter of confirmation and consequent 
fixation of seniority of the petitioner 
vis-a-vis the direct recruits suffers from 
any legal or constitutional infirmity. 
The main thrust of the argument of the 
promotees, who have filed the two sets 
of Writ Petitions before us, is that the 
method of rotation applied by the High 
Court at the time of confirmation is 
violative of their fundamental rights 
under Articles 14 and 16 of the Con- 
stitution. In the Punjab Writ Petition, 
the petitioners have taken an alterna- 
tive plea that their seniority should be 
fixed in accordance with the amend- 
ment made by the Governor of Punjab 
by the Notification dated December 31, 
1976, effective from April 9, 1976. By 
that amendment, length of continuous 
service in a cadre irrespective of the 
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date of confirmation is the governing 
criterion of seniority. In so far as the 
power of the Governor to amend the 
rules is concerned, that question must 
be deemed to- have been set at rest by 
the preceding part of our judgment in 
which we have upheld the Governor’s 
power to frame rules of seniority. 

54. To recapitulate briefly, the Supe- 
rior Judicial Service Rules, 1963,. which 
are currently in force in Haryana, are 
identical with the rules which were in 
force in Punjab before the amendment 
dated December 31, 1976. The Governor 
of Haryana had introduced amendments 
similar to those which are now in force 
in Punjab, but those amendments were 
subsequently withdrawn and the origi- 
nal position as it obtained under the 
Rules of 1963 was restored. 

55. Under the rules now in force in 
Haryana, which were in force in Pun- 
jab prior to the aforesaid amendment 
dated December 31, 1976, ‘cadre post’ 
by Rule 2 (2) means a permanent post 
in the Service. Under Rule 8 (2), two- 
thirds of the total number of cadre posts 
have to be manned by promoted officers 
and one-third by direct recruits. Under 
Rule 10 (1), direct recruits have to re- 
main on probation for two years pro- 
vided that the Government may, in ex- 
ceptional circumstances of any case, re- 
duce the period of probation in consul- 
tation with the High Court. The pro- 
bation can be extended by the Governor 
beyond the period of two years in 
consultation with the High Court but not 
sà as to exceed a total period of three 
vears. Rule 10 (2) gives to the Gov- 
ernor the power in consultation with the 
Figh Court to confirm a direct recruit 
on a cadre post with effect from a date 
not earlier than the date on which he 
completes the period of probation. 

56. Rule 12 now in force in Har- 
yana and which was in force in Punjab 
prior to the amendment dated December 
31, 1976, provides that the seniority of 
direct recruits and promoted officers 
shall be determined with reference to 
the respective dates of their confirma- 
tion. The proviso to R. 12 deals with 
three kinds of cases in which substantive 
‘members of the Service have the same 
date of confirmation. In regard to the 
third category of such cases, the pro- 
viso says that in the case of promoted 
officers and direct recruits having the 
same date of confirmation, the older in 
age shall] be senior to the younger, 
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57. Under the amendment effected in 
Punjab by the Notification dated Decem- 
ber 31, 1976, which is given retrospec- 
tive effect from April 9, 1976, ‘cadre 
post’ means a permanent as well as a 
temporary post in the Service. In so 
far as the rule of seniority is concerned, 
under the aforesaid amendment the 
inter se seniority of the members of 
the Service is to be determined by the 
length of continuous service on a post 
in the Service irrespective of the date 
of confirmation. 


58. It may be recalled that in High 
Court of Punjab and Haryana v. State 
of Haryana, (AIR 1975 SC 613) it was 
held by this Court that Rule 10, in so 
far as it confers the power of confirma- 
tion on the Governor, is bad because 
the power of confirmation is a part of 
the control of the High Court which is 
vested in it by Article 235 of the Con- 
stitution. Therefore, the High Court 
alone had the power to confirm a Dis- 
trict & Sessions Judge. As a result of 
that judgment, respondent 3 came hack 
into the service as a confirmed District 
& Sessions Judge. 


59. It is necessary to bear in. mind 
that the only provision of which the 
validity was assailed by respondent 3 in 
the aforesaid case was the one contain- 
ed in Rule 10 (2) which conferred a 
right on the Governor to confirm a direct 
recruit. No challenge was made there- 
in to that part of sub-rule (2) which re- 
quires that the confirmation shall be 
made from a date not earlier than the 
date on which the direct recruit satis- 
factorily completes his period of pro- 
bation. That part of sub-rule (2) still 
holds the field. It must also be men- 
tioned that no opinion was expressed 
by this Court on the validity of Rule 12 
of the Haryana Superior Judicial Ser- 
vice Rules as it then stood, which was 
in material respects identical with Rule 
12 of the Punjab Rules as it exists 
now under the amendment of 1978. 

60. Dr. Chitale, who appears on be- 
half of the promotees in the Punjab 
Writ Petition, contends that the pro- 
motees are not being confirmed by the 
High Court in the Superior Judicial 
Service even though vacancies occur 
within their two-third quota, which is 
prescribed by Rule 8 (2). The argu- 
ment of the learned counsel is that the 
quota of 2/3: 1/3, which is provided for 
by Rule 8 is applicable at the time of 
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initial recruitment only. There is there- 
fore no warrant, according to counsel, 
for extending the application of that 
rule at the time of confirmation. In 
support of this argument, reliance is 
placed on a unanimous decision dated 
December 13, 1977 of a Bench of five 
learned Judges of the Punjab and Har- 
yana in Narender Singh Rao v. State of 
Haryana, AIR 1978 Punj & Har 234. 
The High Court held in that case that 
Rule 8 which provides for quota and 
Rule 12 which contains a rule of senior- 
ity, are independent of each other, that 
` the rule of rotation cannot implicitly be 
read into the quota rule and that every 
member of the Superior Judicial Ser- 
vice is entitled to claim seniority strict- 
ly in accordance with the provisions of 
Rule 12. The promotees have made a 
very strong and emphatic grievance that 
in spite of the fact that that the Punjab 
Rules prior to the 1976 amendment 
were in material respects similar to the 
Tules applicable in Haryana, the High 
Court has been persistently refusing to 
follow, in the exercise of its administra- 
tive functions, the decision which was 
rendered by it in the exercise of its 
judicial powers. The promotees contend 
that the judgment of the five-Judge 
Bench which held that there is no 
scope for the application of the rule of 
rotation at the time of confirmation is 
birding on the High Court as an ad- 
ministrative body and that therefore the 
seniority of the promotees and direct 
recruits must be fixed without applying 
the rule of rotation at the time of con- 
firmation. 


61. In order to demonstrate the hard- 
ship caused to the promotees, Dr. Chitale 
has drawn our attention to Annexure P-I 
to the Writ Petition which has been 
further elaborated in Annexure If to 
his written submissions. These An- 
nexures show, and that is not disputed, 
that the direct recruits have been as- 
signed a date of confirmation which is 
a day or so earlier than the date of con- 
firmation allotted to the promotees. 
Our attention is also drawn to the rel- 
evant order passed by the High Court 
in the case of Haryana officers where- 
by the date of confirmation allotted to 
the direct recruit Shri N. S. Rao, is 
only one day prior to the dates of con- 
firmation allotted to the three pro- 
motees, even though the latter were 
officiating for a much longer period in 
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the Superior Judicial Service than re- 
spondent 3. The promotees have assail- 
ed both the legality and propriety of 
the High Courts Notification dated 
August 25, 1976, under which eight 
direct recruits and eight promotees in 
Punjab were confirmed by applying the 
menthod of rotation, and the direct re- 
cruits were confirmed with effect from 
dates which are a little earlier than the 
dates assigned to the promotees. The 
grievance of the promotees is accentuat- 
ed by the circumstance that respondenis 
6 to 8 had not even completed their 
normal period of probation and yet they 
were confirmed by the High Court after 
reducing the period of their probation 
to approximately a year and four 
months, without there being any excep- 
tional circumstances for adopting such 
a course. Besides, the power to reduce 
the probationary period is vested in the 
Governor under the proviso to Rule 10 
(1). And if that provision is unconstitu- 
tional for reasons similar to those for 
which it was held by this Court in N. S. 
Rao’s case (AIR 1975 SC 613) that the 
Governor had no power of confirmation, 
there is no provision under which the 
High Court can claim the power to re- 
duce the period of probation. 


62. The High Court has submitted in 
its writien brief that we should decide 
upon the scope of Article 235, including 
the question as to who has the power 
to frame the rules of seniority, and 
leave the other questions to be decided 
by it administratively. Representa- 
tions of both sides are still pending be- 
fore,it and if we were to pronounce up- 


on the validity of the impugned noti- 
fications, numerous practical complica- 
tions may arise rendering the High 


Court’s task of fixing seniority difficult. 
In Haryana, we are concerned with two 
officers only: Shri B. S. Yadav, a pro- 
motee, and Shri N. S. Rao, a direct re- 
cruit, since petitioners 2 and 3 have 
been compulsorily retired during the 
pendency of these writ petitions. But 
the High Court says that our decision 
on the other issues will have a far- 
reaching impact in Punjab where the 
conflicting claims of several members 
of the Superior Judicial Service require 
consideration, 

63. The High Court justifies the 
method adopted by it for determining 
the seniority of promotees vis-a-vis the 
direct recruits by the application of the 
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rule of rotation at the time of confirma- 
tion. It contends that persons recruited 
from these two sources have to be 
merged in such a manner so as not only 
to maintain a proper ratio amongst them 
in the service but also to so deal with 
them as to have due regard to 
promotional prospects, in the overall 
context of the maintenance of highest 
standards of Administration of Justice 
by the members of the service. Trans- 
lated in concrete terms, it means that 
members of the subordinate judiciary 
who are promoted to the Superior Judi- 
cial Service and those who are recruited 
from amongst the members of the Bar 
should have an equal chance of promo- 
tion to the Selection Grade as also of 
elevation to the High Court Bench. 
When recruitment to the Superior Judi- 
cial Service is from two sources, it be- 
comes imperative to ensure proper 
blending of the members of the service 
and it is for that reason that the quota 
rule (whenever, direct recruits are avail- 
ableY has to be applied even at the time 
of confirmation. It will not be in the 
interest of the service if it were other- 
wise since, according to the High Court, 
if direct recruits are confirmed and as- 
signed seniority in a block, that will 
adversely affect the chances of further 
promotion of the promotees assigned 
seniority below them. Direct recruits 
when recruited are much younger than 
the promotees, when promoted. It is 
for this reason that, wherever possible, 
the Migh Court claims to have assigned 
seniority to direct recruits by in- 
terposing two promotees between two 
direct recruits. Promotees, on the 
other hand, have been confirmed and 
assigned seniority one after the other, 
in numbers exceeding two, when there 
were no direct recruits. In order to 
explain and justify its point of view. 
the High Court has annexed four an- 
nexures to its written brief, Annexures 
‘A’ to ‘D’. Annexure ‘A’ shows seniority 
of the members of the service as fixed 
and determined by the High Court from 
1-11-1966, up to and including August 
1976. The direct recruits are placed 
therein at Serial Nos. 4, 5, 10, 21, 24, 27. 
38, 41, 44, 47, 50 and 53. The rest are 
promotees. Not only, says the High 
Court, did it confirm a large number of 
promotees between each group of direct 
recruits but it interposed two promotees 
between the direct recruits. Annexure ‘B’ 
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shows the likely seniority of mem- 
bers of the service with reference to the 
dates of the availability of posts in ac- 
cordance with the quota rule. This de- 
picts the position of direct recruits if 
they are assigned seniority with effect 
from the dates when they complete 
their period of probation. Annexure ‘C’ 
is the same as Annexure ‘B’ with the 
modification that it depicts the position 
of direct recruits if seniority is assign- 
ed to them with effect from the date 
from which they joined service. An- 
nexure ‘D’ shows the position of the 
members of the service in accordance 
with the dates of their continuous offi- 
ciation as such members. These state- 
ments, the High Court says, will show 
that it has assigned seniority to promo- 
tees and direct recruits in a manner 
designed to secure the interests of both 
the classes. 


64. Whereas 


the promotees com- 
plain that they have been discri- 
minated against and the High Court 


replies that it has held the scales of 
justice even between the two classes of 
officers, the direct recruits contend that 
it is in fact they who have suffered in- 
justice under the notification of senior- 
ity issued by the High Court on August 
25. 1976. Respondents 3 to 5 in ‘the 
Punjab Writ Petition complain that they 
were not confirmed by the High Court 
on the due dates, that is, on their com- 
pleting the period of probation satisfac- 
torily. The High Court confirmed ten 
promotees in between Shri S. S. Sodhi, 
who is at present the Registrar of the 
High Court, and respondents 3 to 5, 
thereby giving to the promotees the be- 
nefit of their officiation in vacancies 
meant for direct recruits. According to 
the direct recruits, the quota rule will 
lose its relevance unless the rule of 
rotation is applied at the time of con- 
firmation. They assail the validity of 
the amended Rule 12, which is in force 
in Punjab, on the ground that the rule 
that seniority must depend upon the 
date of continuous officiation in any 
post is neither just nor reasonable. They 
also challenge the notification issued by 
the Governor of Punjab, on December 
31. 1976 on the ground that it was given 
retrospective effect from April 9, 1976 
arbitrarily, with a view only fo super- 
seding the notification of seniority issued 
by the High Court on August 25, 1966. 
It is contended by them, in the al- 
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ternative, that if the period of their 
probation has to be weighed against the 
period of officiation of the promotees, 
it should be reckoned from the date 
on which the promotee officer begins to 
officiate against a permanent vacancy 
available in his quota. 

65. In the light of these contentions, 
the question for determination is whe- 
ther the method of confirmation adopf- 
ed by the High Court by the rotation 
of promotees and direct recruits in the 
ratio of 2:1 is justified on a proper in- 
ferpretation of the relevant rules. Is 
the operation of Rule 8 confined to the 
stage of initial recruitment to the Ser- 
vice by promotion and by direct ap- 
pointment? Or, can that rule be sup- 
erimposed on rules 30 and 12 so as to 
justify its application at the stage of 
confirmation also? These are the ques- 
tions which are posed for our considera- 
tion. 

66. Rule 8, as its very heading shows, 
provides ‘for a distinct condition of ser- 
vice with reference to a specific point of 
time, namely: ‘Recruitment to Service’. 
The words “to be filled up by direct 
recruitment” which occur in the proviso 
to sub-rule (2) of Rule 8 also point in 
the direction that the operation of this 
sub-rule is confined to the stage of in- 
itial recruitment to the Service either 
by promotion or by direct appointment 
from the Bar, Rules 10, 11 and 12 pro- 
vide for the regulation of probation, re- 
version of promoted officers and senior- 
ity, which conditions of service are 
distinct and separate from ‘Recruitment 
fo Service’ dealt with in Rule 8 In 
other words, Rule 8 only fixes the re- 
spective quota of recruits from the two 
sources specified in clauses (i) and (ii) 
of sub-rule (1), Such reservation is in- 
fended to be made at the stage of in- 
itial appointments only, by reserving 
2/3rd of the total number of posts in the 
cadre for promotees and 14/3rd for 
direct recruits, HW seems fo us evident 
that a post which falls vacant in the 
quota of promotees cannot be filled by 
the confirmation of a direct reeruit 
therein nor indeed can a promotee be 
confirmed in a post which is within the 
quota of direct reeruits, 


67. Tf this be the true eonstruction 
of Rule 8, the method of confirmation 
by rotation of direcé recruits and pro- 
motees, regardless of whether the 
vacancy .assigned to the particular officer 
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falls within the quota of the class to 
which he belongs will be in contraven- 
tion of that rule. It was held by this 
Court in Punjab and Haryana High Court 
v. State of Haryana, (AIR 1975 SC 613) 
that ‘appointment’ is not a continuous 
process, that the process of appoinment 
is complete as soon as a person is initi- 
ally recruited to the service either by 
promotion: or by direct recruitment and 
that confirmation is not a part of the 
process of appointment. The necessity 
of treating ‘Recruitment to the Service’ 
and ‘confirmation’ as two distinct and 
separate matters can be appreciated if 
only it is realised that ‘Recruitment to 
the Service’ is a matter which falls 
within the power of the Governor under 
Article 233 while ‘confirmation’ is a 
matter of ‘control’ vesting in the High 
Court under Article 235. The superim- 
position of Rule 8, which fixes the quota 


. at the stage of recruitment on the rules 


relating to confirmation and seniority is 
therefore contrary to the basic constitu- 


. tional concepts governing judicial ser- 
vice. 
68. This apart, the application of 


Rota system at the stage of confirma- 
tion is beset with practical difficulties. 
For example, if vacancies in the quota 
of direct recruits cannot be filled for 2 
or 3 years for the not uncommon reason 
that direct recruits are not available, and 
during that period several vacancies 
occur in the quota of promotees who 
have been officiating continuously for 
two or three years, can the postpone- 
ment of the confirmation of such pro- 
motees against vacant posts in their 
quota, until the direct recruits are ap~ 
pointed and become eligible for con- 
firmation on completing the prescribed 
period of probation, be justified on any 
reasonable ground? Is it proper and 
fair to defer the confirmation of the pro- 
motees merely because direct recruits 
are nof available at that point of time 
so as fo enable the High Court to make 
confirmations from both the sources by 
rotation? This, precisely, is what the 
High Court has done by the impugned 
notification dated 25-8-1976 and that is 
the reason why it has not confirmed ten 
more promotees in Punjab, for whom 
vacancies are available within the quota 
of promotees, 


69. In A. K. Subraman v. Union of 
India, (1975) 2 SCR 979: {AIR 1975 SC 
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483), the contention of the respondents 
that there is an implied rotational sys- 
tem involved in the quota rule and that 
therefore the quota rule must also be 
applied at the stage of confirmation 
was rejected by this Court. It is true 
that it was observed in that case that 
when recruitment is from two or more 
sources, there is no inherent invalidity 
in introducing the quota system and 
working it out by the rule of rotation. 
But that is not the question 
which we have to consider in the 
writ petitions before us. What is 
relevant is the decision of the Court 
(page 994) that the quota rule will be 
enforced at the time of initial recruit- 
ment and not at the time of confirma- 
tion. The Court observed that the tests 
to be applied for the purposes of promo- 
tion and confirmation are entirely differ- 


ent since there is a well recognised 
distinction between ‘promotion’ and 
‘confirmation’. 


70. In N. K. Chauhan v. State of 
Gujarat, (1977) 1 SCR 1037 : (AIR 1977 
SC 251) it was reiterated (pages 1031- 
1053) that having regard to the recent 
decisions of this Court, it could not be 
held that ‘quota’ is so inter-locked with 
‘rota’ that where the former is ex- 
pressly prescribed the latter is impliedly 
inscribed. One of us Krishna Iyer. J. 
while summarising, the conclusions of 
the Court said: 


“The quota rule does not, inevitably, 
invoke the application of the rota rule, 
The impact of this position is that if 
sufficient number of direct recruits have 
not been forthcoming in the years since 
1960 to fill in the ratio due to them and 
those deficient vacancies have been filled 
up by promotees, later direct recruits 
cannot claim ‘deemed’ dates of appoint- 
ment for seniority in service with effect 
from the time, according to the rota or 
turn, the direct recruits vacancies arose”. 


Seniority of promotees, according to this 
decision, could not be upset by later 
arrivals from the open market, save to 
the extent to which any excess promotees 
have to be pushed down. 


71. In Paramjit Singh Sandhu v. Ram 
Rakha, ( (1979) 3 SCR 584): (AIR 1979 SC 
1073) it was held by this Court on a 
harmonious reading of Rules 3, 4, 6, 8 
and 10 of the Punjab Police Rules, 1959 
that the quota rule was operative both 
at the time of initial recruitment and 
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at the time of confirmation. We would 
like to clarify: that this case is not an 
authority for the proposition that when- 
ever Service Rules provide for quota, 


the rule of rota must be read into the 


rule of quota. We are not laying down 
that the rules of quota and rota cannot 
co-exist. Service Rules may so provide 
or they may yield to such an interpreta- 
tion. In that event, their validity may 
have to be tested in the total setting 
of facts. Therefore, whether the quota 
system has to be observed not only at 
the stage of initial recruitment but also 
at the stage of confirmation is not a 
matter of abstract law but will depend 
on the wording of the rules and the 
scheme of the rules under consideration. 
Any dogmatic assertion, one way or the 
other, is wrong to make. On a review 
of these authorities, all that we would 
like to say is that on a proper inter- 
pretation of the rules governing the Pun- 
jab and Haryana Superior Judicial Ser- 
vice, the rule of rota cannot be read 
into the rule of quota. In other words. 
the ratio of 2:1 shall have to be ap- 
plied at the stage of recruitment but 
cannot, on the language of the relevant 


rules. be applied at the stage of con- 
firmation, 
72. In our opinion, therefore, they 


High Court was not justified in applying 
the rule of rotation at the time of con- 
firmation of the members of the Superior 
Judicial Service who were appointed to! 
that Service by promotion and by direct 
recruitment. In fact, we would like to 
remind that a special Bench of five 
learned Judges of the High Court of 
Punjab and Haryana had itself held on 
December 13, 1977 in N. S. Rao v. State 
of Haryana, (AIR 1978 Punj & Har 234) 
that the rule of rota cannot be read 
into the rule of quota prescribed by rule 
8 of the Punjab Superior Judicial Ser- 
vice Rules. It was observed by the 
Special Bench in paragraph 14 of its 
judgment that a plain reading of Rule 8 
shows that the intention of the framers 
of the Rules was only to provide for 
quota and that no indication at all has 
been given that the rotational system 
also had to be followed at the time of 
confirmation or for the purpose of fixing 
seniority. In coming to this conclusion, 
the High Court placed reliance on the 
decisions of this Court in A. K. Sub- 
raman, (AIR 1975 SC 483) and N. K. 
Chauhan, (ATR 1977 SC 251) te which 
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we have already referred. The High 
Court expressed its conclusion in para- 
graph 22 of the judgment by saying that 
Rules 8 and 12 are independent of each 
other. that the rotational system can- 
not impliedly be read into the quota 
rule prescribed by Rule 8 and that the 
members of the Superior Judicial Ser- 
vice are entitled to claim seniority, 
strictly in accordance with the provi- 
sions of Rule 12. We are unable to un- 
derstand how, in the -discharge of its 
administrative functions, the High Court 
could have failed to follow a judgment 
of its own special Bench consisting of 
five learned Judges. We are of the opi- 
nion that the aforesaid judgment has 
taken a correct view of the matter on a 
combined reading of Rules 8 and 12. 


73. We would like to say at the cost 
of repetition that we are not dealing 
with the abstract question as to whether 
the rule of quota necessarily excludes 
the rule of rotation. We are only con- 
cerned to point out that it is not cor- 
rect to say that the rule of rota must 
necessarily be read into the rule of 
quota. We have to decide in these cases 


the narrow question as to whether, on. 


a true interpretation of Rules 8 and 12 
of the Superior Judicial Service Rules 
of Punjab and Haryana, the quota rule 
prescribed by Rule 8 justifies, without 
more, its extension at the time of con- 
firmation so that, after every two pro- 
motees are confirmed one direct recruif 
has to be confirmed and until that is 
done, promotees cannot be confirmed 
even if vacancies are available within 
their quota in which they can be con- 
firmed, We are of the opinion, on a pro- 
per interpretation of the rules, that pro- 
motees are entitled to be confirmed in 
the vacancies ‘which are available within 
their quota of 2/3rd, whether or not 
1/3rd of the vacancies are occupied by 
confirmed direct recruits. And similarly, 
direct recruits are entitled to be con- 
firmed in vacancies which are available 
within their quota of 1/3rd, whether or 
not 2/3rd of the vacancies are occupied by 
confirmed promotees. What we find lack- 
ing in justification is the refusal of the 
High Court to confirm the promotees 
even if vacancies are available in their 
quota in which they can be 
confirmed merely because, by do- 
ing so, more than two promotees may 
have to be confirmed at one time, 
without the confirmation of a propor- 
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tionate number of direct recruits. The 
fairness which Articles 14 and 16 postu- 
lates is that if a promotee is otherwise 
fit for confirmation and a vacancy fall- 
ing within the quota of promotees is 
available in which he can be confirmed 
his confirmation ought not to be post- 
poned until a direct recruit, whether 
yet appointed or not, completes his 
period of probation and thereupon be- 
comes eligible for confirmation. The ad- 
option of this principle in the matter of 
confirmation, will not, in practice, give 
any undue advantage to the promotees. 
The facts and figures supplied by the 
High Court in Annexure R-4 to its coun- 
ter-affidavit in W. P. 266 of 1979 show 
that vacancies in thé quota of promotees 
do not generally become available be- 
fore the promotees have put in two to 
five years’ service as officiating District 
and Sessions Judges. 


` 74. In so far as the confirmation of 


respondents 6, 7 and 8 is concerned, the 
facts set out by the Registrar of the 
High Court in his counter-affidavit do 
not, in our opinion, constitute “excep- 
tional circumstances” such as to justify 
their confirmation long before they had 
completed the normal period of their 
probation. It may be recalled that they 
were confirmed after they had each com- 
pleted a period of probation of approxi- 
mately a year and four months. In the 
absence of -exceptional circumstances 
justifying the reduction of their normal 
probationary period of two years, we 
find ourselves unable to uphold the order 
of the High Court by which these three 
respondents were confirmed before they 
were normally due for confirmation. The 
order is in clear violation of the guaran- 
tee of equal opportunity, by which the 
petitioners are prejudiced, and must for 
that reason be set aside. 

75. The High Court will be at liberty 
now to confirm them with effect from 
the date or dates on which they com- 
pleted their normal period of probation, 
to the satisfaction of the High Court. 
This is apart from the question as to 
whether the High Court can exercise 
the power which was conferred by the 
proviso to Rule 10 (1) on the Governor. 
The power conferred by the 
proviso on the Governor is ex facie 
bad because such a power directly im- 
pinges upon the control vested in the 
High Court by Article 235 of the Consti- 
tution. If at all -any authority could 
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exercise such a power, it is the High 
Court and not the Governor. We are as- 
suming for the limited purpose of these 


petitions that the High Court may, in. 


exceptional circumstances, reduce the 
period of probation of a direct recruit. 
The rules must now be understood to 
mean that the High Court, and not the 
Governor has the power of confirmation, 
that the normal period of probation of 
direct recruits is two years and that 
unless there are exceptional circum- 
stances attaching to each individual case, 
a direct recruit cannot be confirmed 
from a date earlier than the date on 
which he has satisfactorily completed his 
probation of two years. The High Court 
is not free to fix any period of probation 
as it likes or to reduce the period of two 
years at its will and pleasure. 


76. The amended Rule 12, as in force 
in Punjab, lays down the length of con- 
tinuous service in a cadre post as the 
guiding criterion for fixing senior- 
ity. That rule was notified by the 
Governor on December 31, 1976 and 
was given retrospective effect from 
April 9, 1976. Since the Governor exer- 
cises a legislative power under the pro- 
viso to -Article 309 of the Constitution, 
it is open to him to give retrospective 
operation to the rules made under that 
provision. But the date from which the 
rules are made to operate must be 
shown to bear, either from the face of 
the rules or by extrinsic evidence, 
reasonable nexus with the provisions 
contained in the rules, especially when 
the retrospective effect extends over a 
long period as in this case. No such 
nexus is shown in the present case on 
behalf of the State Government. On the 
contrary. it appears to us that the retro- 
spective effect was given to the rules 
from Anril 9. 1976 for the mere reason 
that on August 25, 1976 the High Court 
had issued a notification fixing seniority 
of the promotees and direct recruits ap- 
pointed to the Superior Judicial Service 
of Punjab. The notification issued by the 
Governor on December 31, 1976, will 
therefore, operate on future appoint- 
ments or promotions made after that 
date and not on appointments or 
promotions made before that date. 
The seniority of all officers appoint- 
ed or promoted to the Superior Judicial 
Service, Punjab before Dec. 31, 1976 
will be determined by the High Court 
according to the criterion of the dates of 
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confirmation, without applying the rule 
of rotation. The seniority of those pro- 


‘moted or appointed after December 31, 


1976 will be determined in accordance 
with the rules promulgated under the 
notification of that date. In so far as we 
see, Judicial Officers from Serial No. 1 
to 36 mentioned in Annexure P-I to the 
Punjab Writ Petition, that is beginning 
with Shri J. S. Chatha and ending with 
Shri Hardev Singh were appointed or 
promoted prior to Deeember 31, 1976. 
Those from Serial No, 37 to Serial No. 43, 
that is beginning with Shri G. S. Kalra 
and ending with Shri H. L. Garg, were 
appointed or promoted after December 
31, 1976. The validity of the notification 
dated December 31, 1976 was not serious- 
ly challenged before us, apart from its 
retrospectivity. We do not also see any 
constitutional or legal objection to the 
test of continuous officiation introduced 
thereby. f 

77. In so far as the Haryana writ 
petitions are concerned, they involve a 


_ question of seniority really between two 


officers only, namely, Shri B. S. Yadav, 
who is a promotee and Shri N. S. Rao, 
who is a direct recruit. The other two 
promotees, namely, petitioners 2 and 3, 
have been compulsorily retired during 
the pendency of the writ petitions 
in this Court. Rule 12, which is now in 
force in Haryana, is similar to Rule 12 
which was in force in Punjab prior to 
its amendment on December 31, 1976. 
Rule 12, as it originally existed, was 
amended by the Governor of Haryana, 
on April 21, 1972 with retrospective ef- 
fect from April 1, 1970. However. on 
September 2, 1977 the Governor super- 
seded that amendment, again with effect 
from April 1, 1970, and restored the rule 
of seniority as it existed originally in the 
1963 Rules. In Haryana, therefore, the 
senioritv of the members of the Superior 
Judicial Service will be determined with 
reference to the dates of confirmation, 
without applying the rule of rotation. 


78. We must express our concern af 
the manner in which the Rules of the 
Superior Judicial Service have been 
amended by the Governor of Punjab and, 
particularly, by the Governor of Haryana. 
In Punjab, the High Court was never 
consulted on the question whether the 
amendments made on December 31, 1976 
should be given retrospective effect and, 
if so, from what date. The amendments 
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were made despite the opposition of the 
High Court. In Haryana, the amendment 
of April 21, 1972 was made just in order 


to spite a single judicial officer who is a’ 


direct recruit. Fortunately, that amend- 
ment was withdrawn by the successor 
Government on September 2, 1977. A 
long retrospective effect was given to 
that amendment from April 1, 1970 
because the amendment of April 21, 1972 
was given retrospective effect from April 
1, 1970 and that amendment had to be 
effectively superseded. We do hope that 
the State Governments will apply their 
mind more closely to the need to amend 
the Service Rules of the Superior Judi- 
ciary and that the Rules will not be 
tinkered with too often. It should also 
be realised that giving retrospective ef- 
fect to the rules creates frustration and 
discontentment since the just expecta- 
tions of the officers are falsified. Settled 
seniority is thereby unsettled, giving 
rise to long drawn-out litigation between 
the promotees and direct appointees. 
That breeds indiscipline and draws the 
High Court into the arena, which is to 
be deprecated. 

79. Punjab and Haryana have a 
peculiar problem since they have a 
common High Court. But they are bless- 


ed, not cursed, with a common High’ 


Court. Today we find the strange specta- 
cle of the High Court being called upon 
to determine the seniority of officers in 
one State by one test and that of offi- 
cers in the other State by an opposite 
test. In Punjab, continuous officiation on 
a post in the service is the criterion of 
seniority. In Haryana, the date of con- 
firmation is the governing factor. Can the 
two Governors not come together and 
take a joint decision applying a uniform 
test of seniority to their judicial off- 
cers who are under one common High 
ICourt? And though that is not the re- 
jquirement of the proviso to Article 309 
of the Constitution, we hope that what- 
ever amendments are going to be made 
hereafter to the Rules will be made in 
consultation with the High Court. Noth- 
ing will be lost thereby and there is so 
much to gain: Goodwill, expert advice 
and the benefit of the experience of a 
‘body which has to administer the Rules 
since the control over the Subordinate 
Courts is vested in it by Article 235, It 
is said that the promotees and direct 
recruits have to dissipate their time and 
energy in litigation which they can ill- 
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afford and which arises largely because 
of the lack of co-ordination between the 
High Court and the State Governments. 
It is time enough now to turn a new 
leaf. > 


80. In the result, we partly allow 
Writ Petition 266 of 1979, quash the im- 
pugned orders including (i) the order 
dated August 25, 1976 of the High Court, 
published in the Punjab Government: 
Gazette dated September 3, 1976; (ii) the 
order whereby Respondents 6, 7 and 8 
were corifirmed by reducing their period 
of probation; and (iii) all subsequent 
orders of the High Court confirming the 
promotees and direct recruits by rota- 
tion. We direct that: 


(a) The High Court will revise and 
refix the respective dates of confirma- 
tion of the petitioners and respondents 3 
to 11, without applying the rule of rota- 
tion: 


{i} The petitioners,’ if they are other- 
wise fit for confirmation, shall be con- 
firmed with effect from the dates on 
which vacancies became available to them 
in the quota of promotees; 


üi) Respondents 3 to 11 shall be con- 
firmed against vacancies falling within 
the quota of direct recruits, with effect 
from dates on which they successfully 
completed their two years’ probation. 
Since, the normal period of probation 
eannot be reduced unless the High Court 
is satisfied in each individual case that 
there are “exceptional circumstances” 
justifying the reduction of that period 
and since the High Court had not given 
such reasons while reducing the proba- 
tionary period of some of the respon- 
dents, respondents 3 to 11 will be con- 
firmed as stated above without reducing 
the period of their probation. 


(b) The High Court will re-draw the 
inter se seniority— 

(i) of such of the petitioners and re- 
spondents as were promoted or appointed 
to the Superior Judicial Service prior to 
December 31, 1976, on the basis of the 
respective dates of confirmation allotted 
to them in compliance with the afore- 
said direction (a); and 


(ii) of such of the petitioners, respon- 
dents and others who were appointed to 
a post in the service on or after Decem- 


‘ber 31, 1976 in accordance with the 


amended Rule 12, 
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(c) The High Court will review and 
reconsider promotions to the Selection 
Grade and other allied orders made by 
it, having regard to these directions and 
the seniority to be fixed on the basis 
thereof. The High Court will make neces- 
sary adjustments and alterations therein, 
in the light of the action to be taken in 
compliance with the aforesaid directions 
(a) and (b). The confirmations, promo- 
tions and other orders passed by the 
High Court during the pendency of these 
Writ Petitions are, according to the 
interim order passed by this Court, sub- 


‘ject to the result of these Writ Peti- 
tions. 
81. Writ Petitions 4228 to 4230 of 


1978 are also allowed partly, to the same 
extent as Writ Petition No. 266 of 1979. 
The High Court will readjust the senior- 
ity of the petitioners and respondent 
No. 3 therein by the application of the 
aforesaid principles and in accordance 
with the Haryana Superior Judicial Ser- 
vice Rules, 1963 as in force on, or as 
given effect to from April 1. 1970. The 
seniority list will be drawn by the High 
Court on the basis of the dates of con- 
firmation without applying the rule of 
rotation and in the light of the direc- 
tions given by us in the Punjab Writ 
Petition, in so far as relevant. The High 
Court will also comply with the other 
directions therein given -regarding the 
review of the promotions to Selection 
Grade and the consequential orders, 

82. These directions in the aforesaid 
Writ Petitions from Punjab and Haryana 
shall be complied with as soon as pos- 
sible, preferably within a period of three 
months from today. i 

83. Parties will pay and bear their 
own. costs. 

Order accordingly. 


AIR. 1981 SUPREME COURT 588 
= 1981 Lab. I. C. 131 
V. R. KRISHNA IYER, 
R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 
Writ Petns. Nos. 626-630 of 1979, 
D/- 10-11-1980. 
S. S. Sharma and others, Petitioners v. 
Union of India and others, Respondents. 
(A) Constitution of .India, Art. 32 — 
Writ petition under — Pleadings — 
Courts should restrict parties to their 
specific written pleadings. 


LX/LX/G496/80/SNV 


S. 5. Sharma v. Union of India 
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The courts should ordinarily insist on 
the parties being confined to their spe- 
cific written pleadings and should not be 
permitted to deviate from them by way 
of modification or supplementation ex- 
cept through the well-known process of 
formally applying for amendment. It is 
not that justice should be available to 
only those who approach the court con- 
fined in a strait-jacket, But there is a 
procedure known to the law, and long 
established by codified practice and good 
reason, for seeking amendment of the 
pleadings. Besides this, oral submissions 
raising new points for the first time tend 
to do grave injury to a contesting party 
by depriving it of the opportunity, to 
which the principles of natural justice 
hold it entitled. of adequately preparing 
its response, (Para 6) 

(R) Constitution of India. Art. 309 — 
Ceniral Secretariat Service Rules, 
R. 12 (2a} — Central Secretariat Service 
Grade I (Limited Departmental Compe- 
titive Examination for filling the vacan- 
cies reserved for Scheduled Castes and 
Scheduled Tribes) Regulations (1979) — 
Personne! & Administrative Reforms Of- 
fice Memorandum No.  10/41/73-Estt. 
(SCT). D/- 20-7-1974, vara 2 (v) — Sub- 
rule (2a) of R. 12 of the Rules and 1979 
Regulations providing for limited depart- 
mental examination for determining 
eligibility of members of Scheduled 
Castes and Scheduled Tribes are not in- 
valid — De-reservation of vacancies 
meant for such members cannot be re- 
sorted to unless it is not reasonably, 
Bossible to fill them. 


Sub-rule (2a) of R. 12 and the related 
Regulations providing for a limited de- 
partmental competitive examination for 
members of the Scheduled Castes and 
Scheduled Tribes for determining their 
eligibility for promotion to Grade I can- 
not be said to be invalid on the ground 
that the Central Government 
should have de-reserved the vacancies 
meant for such members when it was 
found that suitable Scheduled Caste and 
Scheduled Tribe candidates were not 
available for inclusion within the field of 
selection. Whether or not reserved 
vacancies should be de-reserved is a 
matter falling primarily within the ad- 
ministrative discretion of the Govern- 
ment. There is no right in candidates 
seeking to fill vacancies belonging te the 
general category to insist on de-reserva~ 
tion of reserved vacancies so long. as it 
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is possible in law to fill. the reserved 
vacancies. If at all. a claim in that be- 
half can arise only if no valid arrange- 
ment can be made for filling the reserved 
vacancies, and de-reservation is called for 
by reason of the prohibition, in clause (v) 
of paragraph 2 of the Memorandum 
against the carry forward of reservations 
from year to year in the event of an 
adequate number of Scheduled Caste and 
Scheduled Tribe candidates not being 
available in any particular year. Before 
reaching this extremity, the Govern- 
ment acts wholly within its power in 
adopting an alternative arrangement for 
filling the reserved vacancies, De-reserva- 
tion as a process should ke resorted to 
only when it is not reasoijably possible, 
within the contemplation of law. to fill 
the reserved vacancies. The process of 
de-reservation would otherwise be anta- 
gonistic to the principle embodied in 
Article 16 (4) and Article 46 of the Con- 
stitution. (Para 8) 


(C) Constitution of India, Arts. 14, 15 
and 16 — Central Secretariat Service 
Rules, R. 12 (2a) — Central Secretariat 
Service Grade Y (Limited Departmental 
Competitive Examination for filling the 
vacancies reserved for Scheduled Castes 
and Scheduled Tribes) Regulations (1979) 
— Sub-rule (2a) of R. 12 and 1979 Re- 
gulations do not contravene Arts. 14, 15 
and 16 of Constitution. 


Sub-rule (2a) of R. 12 and Regulations 
of 1979 cannot be said to contravene 
Arts. 14, 15 and 16 of the Constitution 
on the ground that they result in two 
avenues of promotion for Government 
servants belonging to the Scheduled 
Castes and Scheduled Tribes, while a 
single avenue only of promotion is avail- 
able to other Government servants espe- 
cially when the general category vacan- 
cies have not remained unfilled for want 
of suitable candidates. (Para 9) 


The two avenues of promotion spoken 
of in relation to Government servants 
belonging to Scheduled Castes and 
Scheduled Tribes consist in, one, the pre- 
paration of a list of officers falling with- 
in the field of selection, both of the 
general category as well as members of 
Scheduled Castes and Scheduled Tribes 
and their selection on the basis of the 
principles laid down and. two, the selec- 
tion of candidates of Scheduled Castes 
and Scheduled Tribes consequent upon the 
limited departmental competitive exam- 
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ination. It is to be remembered that re- 
sort to the limited departmental comneti- 
tive examinationis not simultaneous with 
the preparation of the list embodying the 
field of selection. The question of hold- 
ing the examination arises only, as sub- 
rule (2a) of Rule 12 declares, when the 
reserved vacancies cannot be filled 
because eligible officers from the Seche- 
duled Castes and Scheduled Tribes are 
not available through the original pro- 
cess. Resort to the further process arises 
because of the constitutional mandate in 
favour of Scheduled Castes and Schedul- 
ed Tribes, because reserved vacancies 
must be filled if that is possible. 
. (Para 9) 
(D) Constitution of India, Art. 309 — 
Central Secretariat Service Rules, 
R. 12 (2a) — Rule would operate in rela- 
tion to vacancies to be filled in earlier 
year, also, 


Tt cannot be said that sub-rule (2a) of 
Rule 12 enacted in 1979 operates pro- 
spectively only and cannot affect the 
reserved vacancies to be filled in the 
Select List of 1977 when the Select List 
for that year was not made final. 

(Para 10) 

There is no requirement in law that 
the Select List pertaining to a particular 
year must be finalised within that year. 
It is open to the Government to complete 
the process of selection and finalise it 
after the expiry of that year. As long as 
the Select List was not declared final, no 
officer could claim any right. (Para 10) 

(EZ) Constitution of India, Art. 309 — 
Central Secretariat Service Grade T 
(Limited Departmental Competitive 
Examination for filling the vacancies re- 
served for Scheduled Castes and Sche- 
duled Tribes) Regulations (1979), Regula- 
tion 2 (a) — Relaxed cligibility criteria 
in the Regulations for Government ser- 
vants belonging to Scheduled Castes and 
Scheduled Tribes —— Not open to chal- 
lenge. (Para 11) 

(F) Constitution of India, Art. 16 (4) 
— Central Government Personnel and 
Administrative Reforms Memorandum 
No. 10/41/73 Estt. (SCT), D/- 20-7-1974 
— Reservation of posts under memo- 
randum — Not open to challenge on 
ground that the vacancies pertain to 
selection posts. AIR 1962 SC 36. Foll. 

(Para 12) 


(G) Constitution of India, Arts. 14 and 
16 — Central Government Personnel and 
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- Administrative Reforms Memorandum 
No. 16/41/73 Estt. (SCT), D/- 20-7-1974 
~— Reservation of vacancies under memo- 
randum for servants belonging to Sche- 
duled Castes and Scheduled Tribes — 
Not open to challenge as being arbitrary 
or irrational or as violative of equality 
provisions in Constitution. AIR 1963 SC 
649 and AIR 1976 SC 490, Foll. i 
(Para 13) 
Cases Referred : Chronological Paras 
AIR 1976 SC 490 : (1976) 1 SCR 906 :1976 
Lab IC 395 13 
AIR 1963 SC 649 : (1963) Suppl. 1-SCR 
439 13 
AIR 1962 SC 36 : (1962) 2 SCR 586 12 


M/s. Raghubir Malhotra, Yash Pal, 
N. D. Garg and S. K. Bisarja, Advocates, 
for Petitioners; Miss A. Subhashini, 
Advocate. for Respondent No. 1, Mr. S. T. 
Desai. Sr. Advocate, Miss Bina Gupta 
and Mr. Praveen Kumar, Advocates, for 
other Respondents. 


PATHAK, J.:— The petitioners have 
filed these writ petitions under Art. 32 
of the Constitution challenging the vali- 
dity of the Central Secretariat Service 
(Amendment) Rules, 1979 and of the 
Regulations made consequent thereto by 
the Union of India for the purpose of 
holding a departmental competitive ex- 
amination limited to candidates belong- 
ing to the Scheduled Castes and Sche- 
duled Tribes for filling up vacancies re- 


served for those categories in Grade I of 


the Central Secretariat Service. 


2. The petitioners are permanent Sec- 
tion Officers in the Central Secretariat 
Service and almost all of them are pre- 
sently officiating as Under Secretaries in 
different Ministries. The next higher 
category in the Central Secretariat Ser- 
vice above the Section Officers’ Grade 
consists of Grade I Posts. Recruitment to 
the Grade I posts is made under R. 12 
of the Central Secretariat Service Rules; 
vacancies are filled by the promotion of, 
inter alia, permanent officers of the Sec- 
tion Officers’ Grade who satisfy certain 
prescribed qualifications. For the purpose 
of such promotion a select list is prepar- 
ed. The preparation of the select list is 
governed by the Central Secretariat Ser- 
vice (Promotion to Grade I & Selection 
Grade) Regulations, 1964. The select list 
is to be prepared once every year. The 
names of eligible officers are arranged in 
a single list by the Department of 
Personnel & Administrative Reforms in 
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the Cabinet Secretariat in accordance 
with the field of selection determined by 
the Selection Committee. Pursuant to an 
Office Memorandum issued by the De- 
partment on 20th July, 1974, 15% and 
%% of the promotion posts stand re- 
served for Scheduled Caste and Schedul~ 
ed Tribe candidates respectively. 


3. The petitioners along with several 
other officials were included in the field 
of selection for the purpose of drawing 
up the select list for the year 1977 for 
promotion to the Grade I posts. After an 
interview by the Selection Committee, 
ninety-one unreserved vacancies were 
filed from the first ninety-one candidates 
in the general category. Twenty-seven 
vacancies, reserved for members of the 
Scheduled Castes and Scheduled Tribes, 
remained unfilled because no candidate 
belonging to those categories was found 


. suitable for including in the field of 
selection. For the purpose of filling 
those reserved vacancies, the Govern- 


ment of India decided to hold a limited 
departmental competitive examination 
confined to members of the Scheduled 
Castes and Scheduled Tribes. Accordingly, 
the President enacted the Central 
Secretariat Service (Amendment) Rules, 
1979 whereby sub-rule (2a) was inserted 
below sub-rule (2) of Rule 12 of the 
Central Secretariat Service Rules. Regu- 
lations, described as the Central Secre- 
tariat Service Grade I (Limited Depart- 
mental Competitive Examination ‘for fill- 
ing the vacancies reserved for Scheduled 
Castes and Scheduled Tribes) Regula- 
tions, 1979 were promulgated providing 
for the holding of a limited departmen- 
tal competitive examination, including a 
statement of the conditions of eligibility 
and indicating how the selection would 
take place on such examination, The first 
such examination was scheduled for 
July, 1979. 


4. The case of the petitioners in the 
writ petitions is that the Government of 
India was not empowered to fill up the 
reserved vacancies by recourse to 4 
departmental competitive examination 
for candidates from the Scheduled Castes 


„and Scheduled Tribes and that instead 


the Government should have de-reserved 
the vacancies and made them available 
to candidates falling under the general 
category. Haa that been done, the peti- 
tioners say, they would have been con- 
sidered for promotion and, having regard 
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to their position in the select list, they 
allege that they stood a probable chance 
of being promoted to Grade I. The peti- 
tioners pray that the amendment af 
Rule 12, Central Secretariat Service 
Rules and the framing of regulations 
pursuant to the amendment should be 
declared ultra vires, and alternatively 
the amendment of the rules and the 
framing of the related regulations be re- 
garded as prospective only and not af- 
fecting the twenty-seven reserved vacan- 
cies pertaining to the year 1977. It is also 
prayed that the Union of India should be 
directed to take immediate steps for de- 
reserving the twenty-seven vacancies for 
the year 1977 and upon such de-reserva- 
tion the petitioners be considered for 
filling those twenty-seven vacancies. 

5. The reservation of vacancies for 
Scheduled Castes and Scheduled Tribes 
in promotion posts from class II fo class I 
of Government services flows from the 
Department of Personnel & Adminis- 
trative Reforms Office Memorandum 
No. 10/41/73-Estt. (SCT) dated 20th July, 
1974. Paragraph 2 of the Office Memo- 
randum spells out how the vacancies 
should be filled up. The selection is made 
from among Scheduled Caste and Sche- 
duled Tribe officers who are within the 
normal zone of consideration. If candi- 
dates qualifying on the basis of merit 
with due regard to seniority do not fill 
un all the reserved vacancies, those re- 
maining unfilled are to be filled by 
selecting candidates of the two commu- 
nities who are in the zone of considera- 
tion irrespective of merit but subject te 
their being considered fit for promotion. 
A select list is then prepared of all the 
selected officers, general as well as those 
belonging to Scheduled Castes and Sche- 
duled Tribes, arranged in the order of 
merit and seniority according to princi- 
ples laid down by the Ministry of Home 
Affairs. For determining the number of 
vacancies to be reserved for Scheduled 
Castes and Scheduled Tribes in a select 
list, a separate roster prescribed by an 
Office Memorandum dated 22nd April, 
1970 is followed. Then, the relevant pro- 
vision declares: 

“If, owing to non-availability of suit- 
able candidates belonging to Scheduled 
Castes or Scheduled Tribes, as the case 
may be, it becomes necessary to de-re- 
serve a reserved vacancy, a reference 
for de-reservation should be made to this 
Department indicating whether the 
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Scheduled Castes/Scheduled Tribes candi- 
dates eligible for promotion in reserved 
vacancies have been considered in the 
manner indicated in this Office Memo- 
randum.” , 
A further provision prohibits the carry- 
ing forward of reservations from year to 
year in the event of an adequate number 
of Scheduled Caste and Scheduled Tribe 
candidates not being available in any 
particular year. 


6. Shri Raghubir Malhotra, appearing 
on behalf of the petitioners, opened with 
the contention that the reservation of 
vacancies for members of the Scheduled 
Castes and Scheduled Tribes by the Of- 
fice Memorandum dated 20th July, 1974 
was invalid. Jt was urged that the Office 
Memorandum possessed at best the status 
of departmental instructions and could 
not amend the Central Secretariat Ser- 
vice Rules. It is not, it was said, a case 
of administrative instructions filling any 
gap or area left uncovered by that body 
of rules but, on the contrary, it is a 
case where administrative instructions 
have been made inconsistently with the 
rules, At the outset an. objection was 
taken by the respondents to our enter- 
taining the contention because, they 
point out, it is not a contention raised in 
the writ petitions and should not be al- 
lowed to be raised for the first time by 
way of oral submission in the course of 
arguments during the final hearing of 
the writ petitions. It is not denied by 
learned counsel for the petitioners that 
the point has not been specifically and 
clearly raised in the writ petitions, but 
he asks us to consider it by reason of 
what he describes as “its fundamental 
importance”, We have carefully perused 
the writ petitions, and it is plain that the 
entire scope of the petitions is limited to 
challenging the validity and application 
of the Central Secretariat Service, 
(Amendment) Rules. 1979 and the conse- 
quent regulations for holding a limited 
departmental competitive examination. 
No relief has been sought for quashing 
the Office Memorandum dated 20th July, 
1974. No ground has been taken in the 
writ petitions assailing the validity of 
the Office Memorandum on the basis now 
pressed before us. We are of opinion 
that the courts should ordinarily insist 
on the parties being confined to their 
specific written pleadings and should not 
be permitted to deviate from them by 
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way of modification or supplementation 
except through the well-known process 
of formally applying for amendment. We 


ido not mean that justice should be avail- 


able to only those who approach the 
court confined. in a strait-jacket. But 
there is a procedure known to the law, 
and long established by codified practice 
and good reason, for seeking amendment 
of the pleadings. If undue laxity and 3 
too easy informality is permittéd to enter 


ithe proceedings of a court it will not be 


` 


long before a contemptuous familinrity 
assails its institutional dignity and ushers 
in chaos and confusion undermining its 
effectiveness. Like every public institu- 
tion, the courts function in the security 
of public confidence, and public confi- 
dence resides most where institutional 
discipline prevails. Besides this, oral 
submissions raising new points for the 
first time tend to do grave injury to a 
contesting party by depriving it of the 
opportunity, to which the principles of 
natural justice hold it entitled, of ad- 
equately preparing its response. _ 

7. We must, therefore,- decline fo 
entertain the point now raised concern- 
ing the validity of the Office Memo- 
randum. 


8. We shall now proceed directly to’ 


the principal contentions raised in the 
writ petitions. It is first contended ‘that 
sub-rule (2a) of Rule 12 newly enacted 
in the Central Secretariat Service Rules 
and the related Regulations, providing 
for a limited departmental competitive 
examination for members of the Sche- 
duled Castes and Scheduled Tribes are 
invalid because the Central Government 
should have de-reserved the twenty-seven 
vacancies when it was found that snit- 
able Scheduled Caste and Scheduled 
Tribe candidates were not availahle for 
inclusion within the field of selection. 
There is no merit in this contention. 
Whether or not reserved vacancies should 
be de-reserved is a matter falling nri- 
marily within the administrative discre- 
tion of the Government. There is no right 
in candidates seeking to fill vacancies 
belonging to the general category to in- 
sist on de-reservation of reserved vacan- 
cies so long as it is possible in law +o 
fill the reserved vacancies. Tf at all, a 
claim in that behalf can arise onlv if no 
valid arrangement can be made for fill- 
ing the reserved vacancies. and de-reser- 
vation is called for by reason of the pro- 
hibition, in clause (v) of paragraph 2 of 
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the Office Memorandum dated 20th July,! 
1974, against the carry forward of re- 
servations from year to year in the event 
of an adequate number of Scheduled 
Caste and Scheduled Tribe candidates not 
being available in any particular year. 
Before reaching this extremity, the Gov- 
ernment acts wholly within its power in 
adopting an alternative arrangement for 
filling the reserved vacancies. De-reserva- 
tion as a process should be resorted to 
only when it is not reasonably possible. 
within the contemplation of law, to fill 
the reserved vacancies. The process of 
de-reservation would otherwise be 
antagonistic to the principle embodied in 
Article 16 (4) and Article 46 of the Con- 
stitution. Paragraph 10.4in the -Brochure 
on Reservation of Scheduled Castes and 
Scheduled Tribes in the Services. prepar- 
ed by the Government of India, provides 
that de-reservation should be vroposed 
only when such a course becomes inevit- 
able due to non-availability of Scheduled 
Caste and Scheduled Tribe candidates for 
appointment against the reserved vacan- 
cies after having fully observed the pro- 
cedure prescribed in this behalf and 
after applying relaxed standards in the 
ease of such candidates. Once a decision 
has been taken to reserve vacancies for 
a backward class of citizens. the pro- 
gramming effected to that end should not 
be disturbed unless the avenues for ful- 
filling it have been explored and have 
failed. If the petitioners can succeed in 
showing that the provisions in the Cen- 
and the 
consequent Regulations. providing for 
holding the limited departmental com- 
petitive examination are ultra vires and 
void and there is no evidence of any 
other appropriate arrangement for filling 
the reserved vacancies they mav have 4 
case for contending that as there is no 
prospect of finding suitable Scheduled 
Caste and Scheduled Tribe candidates for 
apnointment to the reserved vacancies it 
is only reasonable that the Government 
should de-reserve the vacancies in view 
of the prohibition against carrying them 
forward to the next year. 


9. That takes us then to the validity 
of sub-rule (2a) of Rule 12 of the Cen- 
tral Secretariat Service Rules and the 
Regulations of 1979. Their validity is 
challenged by the petitioners on the 
ground that they violate Articles 14. 15 
and 16 of the Constitution inasmuch as 
they result in two avenues of promotion 
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for Government servants belonging to 
the Scheduled Castes and Scheduled 
Tribes, while a single avenue only of 
promotion is available to other Govern- 
ment servants. Ex facie, the contention 
must fail. The two avenues of promo- 
tion pointed out by learned counsel for 
the petitioners consist in, one, the pre- 
paration of a list of officers falling 
within the field of selection, both of 
the general category as well as mem- 
bers of Scheduled Castes and Scheduled 
Tribes and their selection on the basis 
of the principles laid down and, two, 
the selection of candidates of Scheduled 
Castes and Scheduled Tribes consequent 
upon the limited departmental competi- 
tive examination. While considering this 
submission we must remember that resort 
to the limited departmental competitive 
examination isnot simultaneous with the 
preparation of the list embodying the 
Ifield of selection. The question of hold- 
ing the examination arises only, as sub- 
rule (2a) of Rule 12 declares. when the 
reserved vacancies cannot be filled be- 
cause eligible officers from the Sche- 
duled Castes and Scheduled Tribes are 
not available through the original pro- 
cess. Resort to the further process 
arises because of the constitutional man- 
date in favour of Scheduled Castes and 
Scheduled Tribes, because reserved 
vacancies must be filled if that is pos- 
sible. The petitioners could complain 
if such a need arose in respect of gene- 
ral category vacancies and was not sup- 
plied. It has not been shown that, the 
general category vacancies have remain- 
.ed unfilled for want of suitable candi- 
dates. No need has arisen of being 
compelled to resort to a further process 
of selection in regard to such vacancies. 
In the circumstances, it-is not possible 
to see how a legitimate complaint can 
be laid by the petitioners on the basis 
alleged before us. It has been urged 
that the decision of the Government not 
to de-reserve the twenty-seven vacancies 
is vitiated by legal malice. Having re- 
gard to the considerations to which we 
have adverted, we see no substance in 
that submission. 


10. The -next contention on behalf 
of the petitioners is that sub-rule (2a) 
of Rule 12 enacted in 1979 operates 
prospectively only and cannot affect the 
twenty-seven vacancies to be filled in 
the Select List of 1977. The argument 
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proceeds on the assumption that the 
Select List of 1977 must be completed 


during the year 1977. The submission 
is founded in fallacy. There is no re- 
quirement in law that the Select List 
pertaining to a particular year must be 
finalised within that year. It is open 
to the Government to complete the pro- 
cess of selection and finalise it after the 
expiry of that year. It seerns that when 
the Government found that suitable 
candidates belonging to the Scheduled 
Castes and Scheduled Tribes were not 
available for inclusion in the field of 
selection, it decided to consider the ad- 
visability of adopting some other mode 
of filling the reserved vacancies. It ap- 
pears that on 10th August, 1978 the 
Government stated in Parliament that 
as no Scheduled Caste and Scheduled 
Tribe officers could be included in the 
field of consideration proposals for fil- 
ling the vacancies through some special 
method had been taken up with the 
Union Public Service Commission. The 
Select List for 1977, which included 
already ninety-one names of officers ap- 
pointed to the general category vacan- 
cies, was held in abeyance for the pur- 
pose of filling the twenty-seven reserved 
vacancies. After discussion with the 
Chairman of the Union Public Service 
Commission and consideration of the al- 
ternatives before it the Government de- 
cided on holding a limited departmental 
competitive examination. As long as the 
Select List was not declared final, no 
officer could claim any right. In 
the aforesaid circumstances, it is not pos- 
sible to say that in holding the depart- 
mental competitive examination the Gov- 
ernment was applying sub-r. (2a) of R. 12, 
and the Regulation, retrospectively. 


11. A grievance has also been made 
of the circumstance that the qualifying 
standard for Scheduled Caste and Sche- 
duled Tribe candidates appearing at the 
limited departmental competitive ex- 
amination is as low as four years ap- 
proved and continuous service in the 
Section Officer’s Grade, while a period 
of ten years is insisted on in the case 
of officers who do not belong to either 
vacancies 
in the general category. The definition 
of “crucial date” in ‘clause (a) of Re- 
gulation 2 of the Regulations of 1979 as 
a point of reference qualifying the eligi- 
bility standard, it is urged, permits an 
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even lower eligibility standard for Sche- 
duled Caste and Scheduled Tribe can- 
ididates. It is now well accepted, and 
has beep affirmed by successive decisions 
of this Court, that relaxed eligibility 
criteria would be justified in the case 
of candidates of backward classes. The 
principle finds expression also in the 
original Rule 12 of the Central Secre- 
tariat Service Rules. The record be- 
fore us indicates that the lower eligibi- 
lity standard was decided on after con- 
sultation with the Chairman of the Union 
Public Service Commission. As regards 
the number of years of approved ser- 
vice considered sufficient for eligibility, 
we find that even if we consider our- 
selves entitled to go into that question 
the paucity of relevant material does 
not permit us to express any opinion im 
the matter. 


12. Learned counsel for the peti- 
tioners has also challenged the reserva- 
tion of the twenty-seven vacancies on 
the ground that the vacancies pertain to 
selection posts. On this point, we find 
ourselves ‘bound by the decision of this 
Court in General Manager, Southern 
Railway v. Rangachari, (1962) 2 SCR 
586 : (ATR 1962 SC 36) where it has been 
held that Article 16 (4) of the Constitu- 
tion extends to selection posts. 


13. Finally. learned counsel for the 
petitioners challenges the reservation of 
|vacancies ‘on ‘the ground that they are 
irrational, inhibiting and do not provide 
for healthy growth ‘of the services be- 
sides offending the ‘equality provisions 
of Part HMI of the ‘Constitution. Having 
regard to the percentage of vacancies 
reserved under the Office Memorandum 
dated 20th July, 1974, we consider that 
|the case falls within the principles laid 
down in M. R. Balaji v. State of Mv- 
sore, (1963) Suppl. 1 SCR 439 : (ATR 1963 
SC 649). The majority view in- State 
of Kerala v. N. M. Thomas, (1976) I 
SCR 906: (AIR 1976 SC 490) supports 
the validity of the reservation. 


#4, Accordingly, the -writ petitions 
are dismissed, but without any order .as 
to costs, 
i Writ petitions dismissed, 
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AIR 1981 SUPREME COURT 594 
== 1981 Lab, I. C. 137 
(From: Madhya Pradesh) 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 


Civil Appeal No. 3272 of 1979, D/- 
‘26-11-1980. 
Brij Behari Lal Agarwal, Appellant 


v. Hon’ble High Court of Madhya Pra- 
desh and others, Respondents. 


Fundamental Rules. Rule 56 (2) (as 
amended by M. P. Act (8 of 1974)), 
Compulsory retirement — Confidential 
reports relating to later years are of 
utmost importance — Mise. Petn. No. 
227 of 1979. D/- 12-10-1979, (1M. P} Re- 
versed, ((i) F. R. 56 (3); Gi) Constitution 
of India, Art. 311). 


Tt is necessary to 
verse entries made in 
ports to the Govt. 


communicate ad- 
confidential re- 
servants concerned. 
‘When considering the question of com- 
pulsory retirement, while it is no doubt 
desirable to make an overall assessment 
of the Government servant's record, 
more than ordinary value should be 
attached to the confidential reports per- 
taining to the years immediately pre- 
ceding such consideration. It is possible 
that a Government servant may possess 
a somewhat erratic record in the early 
years of service, but with the passage 
of time he may have so greatly improv- 
ed that it would be of advantage to con- 
tinue him in service up to the statutory 
age of superannuation. Whatever value 
the confidential reports of earlier years 
may possess, those pertaining fo the 
later years are not only of direct rel- 
evance but also of utmost importance. 
AIR 1971 SC 40; AIR 1977 SC 2411; 
(1971) 2 SCR 55: AIR 1979 SC 1622 and 
AIR 1980 SC 563 Rel. on. (Para 6) 

In the instant case, the appellant a 
District and Sessions Judge was com- 
pulsorily retired. Two confidential re- 
ports made by two successive Chief 
Justices in respect of the appel- 
Iani for overlapping periods, did nof 
agree with each other. This appears 
to have escaped the attention of the 
High Court when it considered the ques- 
tion whether the appellant should be 
compulsorily retired. In the circum- 


"Misc. Petn. No. 227 of 1979, D/- 12-10- 
1979, (Madh Pra). 


LX/LX/G579/80/MVI 


- invalid. Misc. Petn. 


- (1972) Criminal 


. K. K: Venugopal, 
` A. K. Verma and Mr. 


1981 
stances, the recommendation by the 
High Court recording its satisfactiom 


that the appellant should be compul- 
sorily retired, and the consequent order 
of the State Government acting on that 
recommendation, must be regarded as 
No. 227 of 1979, 
D/- 12-10-1979 (Madh. Pra.) Reversed.. 

(Paras 7. 8. 9): 


Cases Referred: Chronological Paras 
AIR 1980 SC 563: 1980 Lab IC 221 6 
AIR 1979 SC 1622; 1979 Lab IC 1186 6& 
AIR 1977 SC 2411: (1978) 1 SCR 521: 

1977 Lab IC 1923 D 
Appeal No. 1012. of 
1972, Bipata v. State of Madh Pra 7 


AIR 1971 SC 40: (1971) 1 SCR 7%: 
1971 Lab IC 8 5 
(1971) 2 SCR 55. : 6. 


Mr. R. K. Garg, Sr. Advoeafe (Miss. 
Manisha Gupta and Mr. M. S. Gupta, 
Advocates with him), for Appellant; Mr. 
Sr. Advocate (Mrs. 
K., J. John, Ad- 
voeates with him) (for No. 1) and Mr. 


S. K. Gambhir Advocate, (for No. 2), 
for Respondents. 
PATHAK, J.:— This appeal by spe- 


cial leave is directed against the judg- 
ment of the High Court of Madhya Pra- 
desh upholding an order | compulsorily 
retiring the appellant from the post of 
District and Sessions Judge.. 

2. The appellant, a member of the 
judicial service of Madhya. Pradesh. was 
promoted to the post of District and 
Sessions Judge in April, 1969. 
October, 1977 an order was made ap- 
pointing him to a Selection Grade post. 


-He was thereafter appointed temporarily 


as Presiding Judge, State Transport Ap- 
pellate Tribunal, Madhya Pradesh, 
Gwalior. On 28th September, 1979 the 
State Government made an order under 
Fundamental Rule 56 (3) of the M. P. 
Shashkiva Sewak (Adhiwarshikya Ayuy 
Sanshodhan Adhiniyam, 1976 purporting. 
to retire the appellant in the public in- 
terest. 


3. The appellant filed a writ peti- 
tion in the High Court of Madhya Pra- 
desh against the retirement order, but 
the writ petition was dismissed by the 
High Court on 12th October, 1979. Be- 
fore the High Court the appellant did 


* not dispute that there was power to com- 


pulsorily retire him under Fundamental 
Rule 56 (3) but he contended that there 
was no material before the High Court. 
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to lead to the: conclusion that his re- 
tirement would be: in the publie interest 
and he described the order as mala fide 
and arbitrary. The High Court noted 
that the petitioner had attained the ase 
of 55 years and held that. his retirement 
was im accordance with the temms and 
conditions of service andi im consonance 
with Fundamental Rule 56, and rejected 
the contention that the impugned order 
was mrala fide or arbitrary. 

4. The appellant contends that the 
High. Court was. not justified. in relying 
on adverse confidential reports which 
had not been communicated to him and 
respecting which, therefore, he had had. 
no opportunity to make his representar 
tion. Now the counter-affidavit filed on. 
behalf of the High Courf shows. that at 


the time of deciding whether the ap- 
pellant should be compulsorily retired 
the High Court took into account the 


confidential reports. of the petitioner from 
the vear he entered service. Tt appears. 
further from the counter-affidavit that 
some only .of the confidential renorts 
were communicated to the appellant, the 
last being for the period ending, 31st 
March. 1966. It does not appear that 
subsequent confidential reports contain- 
ing adverse entries were communicated 
to the appellant. 

5. The power to compulsorily retire 
a Government servant is a power which 
may be exercised im various contingen— 
cies. Considering a comparable provi- 
sion, Rule 56 (jì) of the. Fundamental 
Rules in. Union of India v. J. N. Sinha, 
(1971). 1 SCR 794: (ATR 1971 SC. 40). this 
Court observed: 

“Various considerations mav weigh 
with the appropriate authority while eg- 
ercising the power conferred under the 
rule. Im some cases, the government 
may feel that a particular post may be 
more usefully held in public interest. by 
an officer more competent than the one 
who. is holding it. It may be that the offi- 
cer who is holding the post is not in- 
efficient but the appropriate authority 
may prefer to have a more efficient 
officer. It may further be that in cer- 
tain key posts: public interest may re- 
quire that a person of undoubted abi- 
lity and. integrity should be there. There 
is no denying. the fact that in all or- 
ganisations. and more so in government 
organisations, there is good. deal of dead 
wood. It is in public interest. to ehop 
off. the same. Fundamental Rule 56 (j) 
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holds the balance between the rights years are not only of direct relevance 
of the individual government servant but also of utmost importance. 
and the interests of the public. While a 


minimum service is guaranteed to the 
government servant, the government is 
given power to energise its machinery 
and make it more efficient by comopul- 
sorily retiring those who in its opinion 
should not be there in public interest.” 
In State of U. P. v. Chandra Mohan 
Nigam, (1978) 1 SCR 521: (ATR 1977 SC 
2411) the Court said: 


"Compulsory retirement under Rule 16 
(3) is a salutary safeguard in the armoury 
of the Government for maintenance of 
the services in trim and fitness. Rule 16 
(3) is a constant reminder to the slacker, 
the sluggish and the inefficient, not to 
speak of those who may be dishonest 
or unscrupulous by reputation, beyond 
redemption. At a reasonable point of 
service ya stage is reached when the 
Government reserves its undoubted right 
to have a second look at the officers 
whether their retention in employment 
would be useful in the public interest. 
That is the role of Rule 16 (3). Rule 16 
(3), with the instructions. is a warning 
poster for every. Government servant to 
conduct himself properly, diligently and 
efficiently throughout his service career.” 


6. The circumstances in which it is 
necessary to communicate adverse en- 
tries made in confidential reports to the 
Government servant concerned have 
been considered by this Court in R. L. 
Butail v. Union of India, (1971) 2 SCR 
55 in Gurdial Singh Fijji v. State of 
Punjab, AIR 1979 SC 1622 and more 
recently in Union of India v. M. E. 
Reddy, AIR 1980 SC 563. What we 
would like to add is that when con- 
sidering the question of compulsory re- 
tirement, while it is no doubt desirable 
to make an overall assessment of the 
Government servant’s record, more than 
ordinary value should be attached to 
the confidential reports pertaining to 
the years immediately preceding such 
consideration. It is possible that a Gov- 
ernment servant may possess a some- 
what erratic record in the early years 
of service, hut with the passage of time 
he may have so greatly improved that 
it would be of advantage to continue 
him in service up to the statutory age 
of superannuation. Whatever value the 
confidential reports of earlier years may 
possess, those pertaining to the later 


7. The High Court considered seve- 
ral cofindential reports, and on the im- 
pression gathered from them it conclud- 
ed that the appellant should be com- 
pulsorily retired. The record, however, 
includes a copy of an order-sheet dated 
24th January, 1978 in Criminal Appeal 
No. 1012 of 1972: Bipata v. State of 
Madhya Pradesh. The order-sheet con- 
tains an order in which while disposing 
of a criminal appeal a Division Bench of 
the High Court has recorded serious cri- 
ticism of the manner in which the ap- 
pellant had disposed of the sessions 
case. It does not appear that a copy 
of the remarks made in the order-sheet, 
although placed on the personal con- 
fidential file of the appellant, was ever 
communicated to him. 


8. The record also discloses that two 
confidential reports were made by two. 
successive Chief Justices in respect of 
the appellant for overlapping periods. 
One report dated 24th February, 1978 
vertains to the year ending February. 
1978 and contains general observations 
favourable to the appellant. The other 
dated 12th July,.1978 pertains to the 
period 4th November, 1977 to March. 
1978 — a good part of which period is 
covered by the first report — and the 
detailed evaluation shows that the ap- 
pellant was an undesirable officer. The 
two reports ex facie do not agree with 
each other. This appears to have escap- 
ed the attention of the High Court when| 
it considered the question whether the 
appellant should be compulsorily retired. 





$. In the circumstances, it seems to 
us that the recommendation by the High 
Court recording its satisfaction that the 
appellant should be compulsorily re- 
tired, and the consequent order of the 
State Government acting on that recom- 
mendation, must be regarded as invalid. 
It will now be for the High Court ta. 
consider the case again and take a fresh 
decision on the question whether it 
should recommend the compulsory re- 
tirement of the appellant, and for the 
State Government to act on that recom- 
mendation if it is made. 


10. We consider it unnecessary to 
consider the further submission of the 
appellant that his compulsory retire- 
ment was not accompanied by payment 
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of salary for the statutory period of 
three months. 


11. In the result, the appeal is allow- 
ed. the order dated 20th September, 1979 
made by the State Government com- 
pulsorily retiring the appellant from 
service, and the recommendation of the 
High Court on which the order is based, 
are quashed. It is open to the High 
Court and the State Government to con- 
sider the matter afresh. There is no 
order as to costs. 

Appeal allowed. 


AIR 1981 SUPREME COURT 597 
= 1981 Lab. I. C. 1 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 


Writ Petns, Nos, 4557-4560 of 1978, D/- 
11-11-1980. 


Roshan Lal and others, Petitioners v. 
International Airport Authority of India 
and others, Respondents. 


(A) Constitution of India, Art, 32 — 
Writ petition under in 1976 challenging 
validity of appointments made in 1875 of 
certain Airport Officers — Supreme 
Court refused to reopen question of 
legality of appointment on ground that 
it would not be justified in doing so 
several years after the appointments. 

(Para 4) 


(B) International Airport Authority 
Act (43 of 1971), Pre. — Circulars Nos. 


17/31/74-Ops, D/- 30-8-1974 and 17/31/74-. 


Ops. D/- 8-4-1974 — Post of Airport 
Officers before the reorganisation on re- 
commendation of Task Force was supe- 
rior to that of Terminal Managers — 
Placement of Airport Officers above 
Terminal Managers in seniority list after 
the appointment of such officers and Ter- 
minal Managers as Airport Officers (Ops.) 
after reorganisation is not open to chal- 
lenge, (Para 5) 


CHINNAPPA REDDY, J.:— The In- 
ternational Airport Authority was con- 
stituted by Act 43 of 1971 to administer 
the Airports of Bombay (Santacruz), Cal- 
cutta (Dumdum), Delhi (Palam) and 
Madras (Meenambakam). The petition- 
ers and respondents Nos. 3, 5, 8, 11, 12, 
13, 14 and 15 were appointed, on various 
dates, in the year 1972 and later as 
Airport Terminal Managers. In 1972 the 
organisation of an Airport Management 


KX/LX/G359/80/SNV 





Roshan Lal v. International Airport Authority of India - 


S. C. 597 


consisted of an Airport Director at the 
apex, a Deputy Director immediately be- 
low him, an Airport Officer below the 
Deputy Director and Terminal Managers, 
Executive Engineers, Accounts Officer, 
Assistant Personnel] Officers ete, below 
the Airport Officer. The scale of pay of 
a Terminal Manager was Rs. 350-900 
(subsequently revised to Rs. 650-1200). 
The scale of pay of an Airport Officer 
was Rs. 400-950 (subsequently revised to 
Rs. 700-1300). The duties of Airport 
Terminal Managers and Airport- Officers 
were prescribed respectively in Circulars 
Nos. 17/31/74-Ops. dated August 30, 1974, 
and 17/31/74-Ops. dated April 8, 1974. 
Though it was claimed by the learned 
counsel for the petitioners that the 
duties of a Terminal Manager and an 
Airport Officer were the same a perusal 
of the two Circulars reveals that it is 
not so in fact. The circular prescribing 
“the duties and responsibilities of a 
Terminal Manager’ expressly mentions 
that Terminal Managers “will have to 
maintain very close liaison and seek the 
directions/instructions in dealing with 
matters from the Airport Director/De- 
puty Director/Airport Officers as the case 
may be” clearly indicating that Airport 
Officer was superior and Terminal Mana- 
ger was subordinate in status. The Ter- 
minal Manager is responsible for ensur- 
ing cléanliness of the Terminal Building 
and surrounding areas and to make 
periodical checks of the operational areas 
to see that runways ete, are clear of 
hazards of aircraft movement. They 
have to maintain liaison with airlines and 
Government Officers to collect informa- 
tion regarding aircraft movements. They 
have to take possession of unclaimed lost 
property and to make the same over to 
the Airport Director. They are required 
to keep a check on the distribution and 
sale proceeds of Airport admission tic- 
kets, car park admission tickets etc. 
They are to maintain liaison with local 
police and security forces. They are re- 
quired to check VIP and VVIP lounges 
to keep them neat. They are to check 
the suggestion box from time to time. 
They are also to maintain discipline of 
the staff placed under them. They are 
required to report to the Airport Direc- 
tor all events of unusual occurrence. 
They are also required to perform any 


other duties that may be assigned to 
them by the Airport Director. On the 
other hand the Airport Officer is requir- 
ed to assist the Director and Deputy 
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Director in the day to day running of were stipulated in these terms: “they 
the Airport and to deal with correspon- will be responsible for all operational 


dence in respect of the maintenance of 
the Airport runways etc. 
to inspect the lighting systems and power 
generation sets and to check the efficient 
functioning of crash, fire and rescue 
services. He is to be in charge of co- 
ordination with all authorities, agencies 
for safety of aircraft operations, He is 
expected to take preventive measures 
against bird hazards, cattle and dog nui- 
sance, He is to check the revenue from 
admission fees and passenger service fees 
at the Airport, He is to keep liaison with 
all Government Departments. He is to 
maintain discipline and orderly move- 
ment of vehicular traffic. He is to in- 
spect and check the functioning of vari- 
ous passenger amenities and services, 
the functioning of P. A. System, Aircrafi 
Movement Boards etc. ete. A compari- 
son of the duties and responsibilities of 
the Terminal Manager with the duties 
and responsibilities of an Airport Officer 
clearly reveals that they are by no means 
the same and that the duties and respon- 
sibilities of an Airport Officer are of a 
supervisory character, endowed with 
greater responsibility. ; 


2. The International Airport Autho- 
rity of India at its meeting held on De- 
cember 23, 1975 decided to accept the 
recommendations of a Task Force ap- 
pointed by it to consider the question of 
reorganisation and rationalisation of the 
existing set up at the Airports and Head- 
quarters, According to the decision 
which was taken on December 23, 1975 
there was to be an Airport Director at 
the top, next to him a Deputy Director 
and below him Airport Officers, Execu- 
tive Engineers ete.. There were to be 
five Airport Officers (Ops)., instead of the 
existing single Airport Officer at the 
Bombay Airport. Five posts of Terminal 
Managers at the Bombay Airport were 
to be aLolished. Officers known as E & 
M Officers were to be redesignated, as 
also the Accounts Officer. Similarly at 
the Airports of Delhi, Calcutta: and 
Madras the number of Airport Officers 
(Ons.) was to be raised from one to five, 
from one to four, and from one to three 
respectively and the 
Managers in all the Airports were to be 
abolished, five at Delhi, four at Calcutta 
and three at Madras. The posts previous- 
lv called E & M Officers and Accounts 
Officers were to be redesignated. The 
duties of Airport Officer (Operations) 


He is required. 


posts of Terminal . 


Management on the air side and termi- 
nal (including facilitation) management, 
with Assistant Apron Controllers to as- 
sist them. They will work directly 
under Deputy Directors”. 


3, Even before the Board of the In- 
ternational Airport Authority passed its 
resolution accepting the scheme of reor- 
ganisation proposed by the Task Force, 
two posts of Airport Officers (Operations) 
were advertised in September. 1974. 
Among other applicants for the posts 
there were ten out of the fourteen Air- 
port Terminal Managers then employed. 
After considering the rival merits of all 
applicants and interviewing them a: com- 
mon panel for the posts of Airport Of- 
cers (Operations), Airport Officers (Ap- 
ron Control) was prepared. Four out of 
the ten Airport Terminal Managers who 
had applied were included in the panel. 
After the approval of the proposal for 
rationalisation and reorganisation, the 
posts of Airport Officer (Apron Control} 
were abolished and those posts 
were converted into posts of Air- 
port Officers (Operations). Appointments 
to some of the posts of Airport Officers 
(Operations) were made from the panel. 
In order to facilitate the absorption and 
appointment of the remaining Terminal 
Managers (which posts were abolished) 
as Airport Officers “a general mental 
ability and aptitude test was held”, The 
petitioners and various other employees 
of the International Airport Authority ap- 
peared at the aptitude test and were 
selected. Thereafter they were appointed 
as Airport Officers (Ops.), In December, 
1977, a seniority list of Airport Officers 
was published and the complaint of the 
petitioners is that although they were 
senior to some of the respondents as 
Terminal Managers and had entered the 
service of the International Airport Auth- 
ority long before the appointment of the 
remaining respondents as Airport Offi- 
cers, they were placed below the respon- 
dents in the seniority list. 


4. One of the principal submissions 
made by Smt. Shyamla Pappu, learned 
counsel for the petitioners was that the 
appointment of the respondents as Air- 
port Officers (Ops.) was made at a time 


when there was no sanction for such 
posts and therefore their appointment 


was illegal. Other reasons were also ad~- 
vanced in support of the claim that the 
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respondents were irregularly appointed 
as Airport Officers. We are afraid that it 
is rather late in the day for the peti- 
tioners to question the appointment of 
the respondents as Airport Officers (Ops.). 
The respondents were appointed as Air- 
port Officers in 1975 and the present 
Writ Petitions were filed in 1978. We do 
not think we will be justified in reopen- 
ing the question of the legality of the ap- 
pointment of respondents as Airport Offi- 
cers several years after. their appoint- 
ment. We also notice that the prayer in 
the Writ Petitions also is confined pri- 
marily to the seniority list and the con- 
sequences flowing from the seniority list, 


5. The next submission of Smt. 
Shyamla Pappu was that Terminal 
Managers and Airport Officers were dis- 


charging the same duties and that the re- - 


commendation of the Task Force was, in 
effect merely to redesignate them as Air- 
port Officers (Ops.). The erstwhile Termi- 
nal Managers were, therefore, entitled to 
claim seniority from the respective dates 
of their initial appointment as Terminal 
Managers. We have earlier referred to 
the respective duties of Terminal 
Managers, Airport Officers and Airport 
Officers (Operations). As already pointed 
out by us it is not possible to come to the 
conclusion that Terminal Managers were 
discharging the same duties as Airport 
Officers and Airport Officers (Operations), 
Smt. Shyamla Pappu relied on a duty 
roster which showed that Airport Officers 
(Operations) and Terminal Managers were 
relieving each other in the performance 
of their duties. That the Airport Officers 
were also attending to the duties of Ter-. 
minal Managers cannot lead to the con- 
clusion that all their duties are identical. 
For some time during the period before 
the selection and appointment of the peti- 
‘tioners as Airport Officers (Operations) 
they continued to work as Terminal 
Managers notwithstanding the abolition of 
those posts. It was during that period 
that Airport Officers and | Terminal: 
Managers were relieving each other in 
the performance of their duties. We ara 
not prepared to hold that this circum- 
stance would entitle the petitioners to 
claim that they were already performing 
the duties of Airport Officers (Operations) 
and that they were entitled to claim 
seniority on that basis. Smt. Shyamla 
Pappu also. placed reliance on the office 
note put up by Shri Viswanath according 
to which the duties and responsibilities 
of Airport Officers (Operations) are gene- 
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rally the same as were being performed 
by the erstwhile Terminal Managers. 
Dr. Anand Prakash, learned counsel for 
the International Airport Authority 
drew our attention to the circumstance 
that the note of the Director of Opera- 
tions was part of a note file and he 
placed before us the rest of the file which 
showed that the Chief of Operations, the 
Chief of Personnel and the Deputy 
Director of Personnel disagreed and ob- 
served: 


“The Airport Officer (Operations) post 
was created which involves higher re- 
sponsibilities than those which were 
shouldered by the Terminal Managers. 
This is evident from the fact that Asstt. 
Apron Controller is to assist them in 
carrying out the responsibilities, The 
post of Terminal Manager was abolished 


and persons holding these posts were 
made to undergo a fresh interview- and 
given specialised training at CATC, 


Allahabad, New persons with requisite 
qualifications were inducted in the newly 
created post of Airport Officer (Opera- 
tions) and on the basis of the marks ob- 
tained in the interview board, their 
seniority was decided upon. 

Since there has been delay in imple- 
mentation of the Apron Control and the 
Airport Officers (Ops.) have been manag- 
ing the duties of the Terminal Manager, 
it cannot be said that the duties of the 
Airport Officers (Ops.) are the same as 


those of the Terminal Managers”. 


6. We are therefore, unable to see 
any force in the submissions of Smt. 
Shyamla Pappu. In the result the Writ 
Petitions are dismissed but in the cir- 
cumstances there is no order as to costs. 

Petitions dismissed. 
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(From: Award of Industrial Tribunal, 
Maharashtra)*. 
V. R. KRISHNA IYER, R. S. PATHAK 

AND O. CHINNAPPA REDDY, JJ. 

Civil Appeals Nos, 2299, 2300 of 1979, 
D/- 13-11-1980. 

The Tata Consulting Engineers, Appel- 
lant v. The Workmen employed under 
them, Respondents. And Vice-versa. 


*Award D/- 20-12-1978 of Industrial 
Tribunal, Maharashtra in Ref. (I. T.) 
No. 292 of 1975. . 
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(A) Industrial Disputes Act (14 of 1947), 
Sch. 3 Item 1 — Wage scale — Revision 
of — Retrospectivity — Propriety of. 


In a consulting division of a Company 
wage scale introduced in 1973 was con- 
tinued to be maintained at that level 
with slight revision some time thereafter. 
Dearness allowance and house rent al- 
lowance were introduced in 1977. These 
allowances made no appreciable impact 
in neutaralising the increasing cost of 
living. During all these years this divi- 
sion of the Company continued to enjoy 
increasing profits. Charter of demand was 
made in July, 1974. On failure of con- 
ciliation State Government made refer- 
ence to Tribunal in 1975. The Tribunal 
after referring to various considerations 
gave retrospectivity to the revised pay 
scales ranging it back to 1-1-1976. 


Held that the Tribunal did not err in 
making the revised wage scale retrospec- 
tive from 1-1-1976. (Para 11) 


(B) Industrial Disputes (Bombay) Rules 
(1957), R. 31 — Scope of — Award — 
Modification of — Permissibility — Ex- 
tent of. 

The jurisdiction given to the Tribunal 
by Rule 31 is closely circumscribed, It is 
only a clerical mistake or error which 
can be corrected, and the clerical mistake 
or error must arise from an accidental 
slip or omission in the award. An acci- 
dental slip or omission implies that some- 
thing was intended and contrary to that 
intention what should not have been in- 
cluded has been included or what should 
have been included has been omitted. It 
must be a mistake or error amenable to 
clerical correction only. It must not be a 
mistake or error which calls for rectifica- 
tion by modification of the conscious ad- 
judication on the issues involved. 

(Para 12) 

Where on reference of the dispute as 
to revision of wage scale of a consulting 
division of a Company in the award given 
by the Tribunal there was only one in- 
crease contemplated in the revised pay 
scales pertaining to different categories 
and no second flat increase was ever en- 
visaged, the modification made by the 
Tribunal providing a second increase was 
outside and beyond the terms of the 
original award. The modification was 
without jurisdiction and invalid. 

oe (Para 15) 

(C) Industrial Disputes Act (14 of 1947), 

Sch. 3 Item 2 — Dearness allowance — 
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Correlation with cost of living index — 
Not a universal rule, (Para 16) 
Cases Referred : Chronological Paras 
AIR 1972 SC 2332 : (1972) 1 Lab LJ 576: 

1972 Lab IC 1012 4 
AIR 1969 SC 360 : (1969) 2 SCR 113 : 1969 

Lab IC 599 16 
AIR 1963 SC 1332 : (1964) 1 SCR 234 16 

Mr. G. B. Pai, Sr. Advocate (M/s. 
Manick A. Gagrat, J. B. Dadachanji, 
O. C. Mathur and K. J. John, Advocates 
with him), for Appellant in C. A, 
No. 2299 of 1979 and Respondents in C. A. 
No. 2300 of 1979. Mr. V. M. ‘Tarkunde, 
Sr. Advocate (M/s. P. H. Parekh, S. R. 
Deshpande and Miss Manik Tarkunde, 
Advocates with him), for Respondents in 
C. A. No. 2299 of 1979 and Appellants in 
C. A. No. 2300 of 1979. 


R. S. PATHAK, J.:— This appeal by 
special leave has been preferred by Tata 
Consultancy Engineers against an award 
dated 20th December, 1978 of the Indus- 
trial Tribunal, Maharashtra, Bombay re- 
vising the wage scales of certain cate- 
gories of employees and granting various 
other benefits. 


2. Tata Consultant Engineers, at its 
inception, was a partnership firm but sub- 
sequently the partnership was dissolved 
and in 1974 the undertaking became one 
of the divisions of Tata Sons Limited. It 
functions as a consulting organisation and 
a service industry, and does not manu- 
facture any product or carry on trade. Its 
work force consists of engineers and 
supervisors and different categories of 
workmen, Out of 665 employees at Bom- 
bay, the draftsmen and the administra- 
tive staff number 306. These workmen are 
members of the Tata Consultant Em- 
ployees Union. They served a Charter of 
Demands in July, 1974, on the appellant, 
and as their demands were not accepted 


and conciliation proceedings proved 
fruitless, the State Government made a 
reference of the dispute under Sec- 
tion 10 (1) (d), Industrial Tribunal, 


Maharashtra for adjudication. The Refer- 
ence was numbered I. T. No. 292 of 1975. 


3. The Union filed a statement before 
the Tribunal claiming an upward revision 
of the wage scales and dearness allowance 
and an increase from fifteen years to 
twenty years in the span for earning 
annual increments. It was urged that the 
Efficiencv Bar, as a feature of the wage 
scales, should be.removed. The dearness 
allowance, it was claimed, should be 
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granted on a slab system. The claim of 
Union was resisted by the appeliant, who 
maintained that the existing wage scales 
were fair and reasonable on a region-cum- 
industry basis and that it would not be 
possible for the appellant to bear the ad- 
- ditional financial burden if the demands 
of the Union were accepted. Reference 
was made to the political uncertaintv in 
Tran which had placed an appreciable 
part of the appellant’s business in jeo- 
pardy and to various other factors, pecu- 
liar to an engineering consultancy busi- 
ness, beyond the appellant’s control. 
There was fierce competition also, it was 
asserted, from other similar organisa- 
tions. 


4. The appellant had introduced vari- 
ous pay scales in 1973 ‘and some time 
later thev were revised. There was no 
senarate dearness allowance until Janu- 
ary, 1977 when it was introduced for the 


. first time. House rent allowance was 
also paid, Dearness allowance 
became payable at 10% of the 


basic wage subject to a minimum of 
Rs. 50/- and house rent allowance at 30% 
of the basic salary. Noting those facts, the 
Tribunal observed that compared with 
the increased paying capacity of the ap- 
pellant, an inference drawn from the 
prosperity enjoyed by the appellant over 
the years, there was definite need for 
revising the wage scales. It was pointed 
out that the dearness allowance and house 
rent allowance granted by the appellant 
made little impact in neutralising the cost 
of living. The need for revising the wage 
scales was not disputed by the appellant. 
_In proceeding to revise the wage struc- 
ture the Tribunal took into account the 
two principles involved in the process, 
the financial capacity of the industry to 
bear the burden of an increased wage 
bill, and the prevailing wage structure 
on an industry-cum-region basis. Wage 
scale statements were filed by the parties 
before the Tribunal pertaining to several 
engineering consultancy organisations but 
in the absence of pertinent information 
concerning the strength of their labour 
force, the extent of their business, the 
financial position for some years, the 
capital invested, the precise nature of the 
business, the position regarding reserves, 
dividends declared and future prospects 
of the company, the Tribunal found that 
it was unable to rely on them as com- 
parable concerns. Holding it impossible 
in the circumstances to apply the princi- 
ple of industry-cum-region basis, the 
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Tribunal turned to a consideration of the 
financial capacity of the company to, bear 
an additional burden. In this connection, 
it proceeded on the footing that the ap- 
pellant was a separate and independent 
division of Tata Sons Limited and had no 
“functional integrality”’ with the other 
divisions. Having regard to the net pro- 
fits earned by the appellant from 1968 to 
1977 it found that the acceptance of the 
demands of the Union would result in an 
increased burden of Rs. 7 crores, a bur- 
den which would dry up the appellant's 
resources and would be impossible for it 
to bear. The Union modified its demands 
but even the modified terms, according 
to the Tribunal, appeared to be on the 
high side inasmuch as the resulting total 
burden of Rs. 1.70 crores was much 
higher than the average profits could 
sustain, The particular character of the 
appellant, that it was a service industry 
and not a manufacturing concern, was 
taken into account and it was observed 
that unlike a manufacturing business 
there was little scope for ` diversification 
in the case of an engineering consultancy. 
Nonetheless, the Tribunal observed, there 
was every reason to expect that the ap- 
pellant would be able to earn sound pro- 
fits in the future, and the instability in its 
business activities occasioned by the tur- 
bulent political situation in Iran, would 
be, it was expected, compensated by con- 
tracts secured in different developing 
countries, For the purpose of determin- 
ing the financial capacity of the appel-- 
lant, the Tribunal followed Unichem 
Laboratories v. Their Workmen, (1972) 1 
Lab LJ 576 : (AIR 1972 SC 2332) where 
it was held that the gross profits should 
be computed without making deductions 
on account of taxation, development re- 
bate and depreciation. It decided also that 
there was no ground for deducting the 
notional value of gratuity. Revising the 
figures on that basis, it computed the an- 
nual gross profits for the years 1968 to 
1977 and determined the annual average 
at Rs. 26.69 lakhs. ` 


5. The Tribunal took note of the ela- 
borate scales of wages already existing 
in the wage structure of the appellant 
and decided “to modify the existing struc- 
ture of-the scales with flat increases in 
each category.” It also observed that the 
category of Draughtsmen needed a spe- 
cial increase. But it rejected the demand 
of the Union for dearness allowance on 
the basis of a slab system, because that 
would have imposed “an wunaccéptable 
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burden on the appellant’s financial capa- 
city and there was no reason why the 
existing scheme of dearness allowance 
should be disturbed shen a 
substantial increase was being made in 
the level of the basic wage. Taking into 
account the circumstance that besides the 
staff of 306 workmen represented by the 
Union there were several other em- 
ployees who would also have to be paid, 
the Tribunal considered it fair, in para- 
graph 23 of the award, to give a flat in- 
crease of Rs. 150/- in the category of 
Draughtsmen and Rs. 100/- in the case of 
other categories. It rejected the demand 
(contd. on col. 2) 


Grade & Category 
I Peon/Helper/Sweeper 


II Driver / Asstt. House-keeper } 
Caretaker 

Idk Jr, Clerk-cum-Typist/Jr. Steno 
Tel. Optr./Receptionist/ Asstt, 
Record Keeper/Veh, Mecha- 
nic/Jr, Librarian 

IV Sr. Clerk/Steno/Record Keeper} 
Tlx, Operator/Xerox Operator 

V Office Asst. f Lib, Asst. } Cost 
Asstt. | Administrative Asstt. | 
Personnel Asst.{Comm, Asstt} 
Canteen Asstt. 

VI Draughtsman / Site Supervisor | 
Surveyor/(Diploma Holder) 


VIL Junior Architect (Engineering 
Graduate) 

VILI Sr, Draughtsman (Diploma 
Holder) 


6. The Tribunal maintained the exist- 
ing schemes of dearness allowance and 
house rent allowance, and observed that 
in view of the revised basic wages there 
would be a resultant increase in the dear- 
ness allowance and house rent allowance. 


7. The revised wage scales, the Tribu- 
nal directed, ‘should take effect retrospec- 
tively from ist January, 1976. It also laid 
down the principle enabling the actual 
fitment of the workmen in their respec- 
tive wage scales as on that date and also 
provided for the number of increments 
to which they would be entitled having 
regard to the period of eompleted ser- 
vice, 


8. Two days after the award was 
made, an application was made by the 
Union stating: 

“In the said award, your Honour has 
observed, at the end of para 22, “In view 
of the increase that is being allowed in 
the basic pay, I do not propose to revise 
the existing scheme of Dearness Al- 
lowance.” Further, it appears that the 
Tribunal intended to grant the increase 
of Rs. 150/- to each draughtsman and 
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Rg. 250—10—800—EB—10—400 Rs. oll ae) — 15 — 
Rs, 800~10 <420EB ~15—540 


Rs, 350 —15 -425 ~EB~—20 — 625 Rs. 450—20—~550 ~- 25 —~ 
—EB~—25—-725 


sai -1020—EB — 
Rs, 760 —40 —1000 —50— 1300 : 
1700 
Rs, 1060—50—-1800—6€0—1600— Rs, 1100 —60-— 1840 --70— 
75—-1750 
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of the Union for abolishing the Efficiency 
Bar, but the span of 15 years for earning 
increment was expanded in some grades 
to 20 years and some adjustments were 
also made in specific grades. The Tribu- 
nal also noted that after the salaries of 
the employees had been fixed in the res- 
pective scales, senior employees would 
have to be given some more increments 
in the new scales according to their com- 
pleted years of service. Taking all these 
factors into consideration, it made an 
award dated 20th December, 1978 pre- 
scribing the following revision in the 
existing scales of wages-: 


Revised Grade/Secale 


60 
Rs. 400—15 —520 — 20 — 
660—-EB—25 —785 


800 ~EB—30—950 


Rs, 450 -20—530 —EB—30 — 860 Rs. 550—25-—-675 — 30 — 
—EB -35 —1000 
Ra, 590 ~80—740 -EB—35—1020 Rs, 6890—35--865 — 40 — 
—EB —40 —1300 


975 —EB--40 -1175 
1265 ~EB—45—1 490 


Rs, 530—40~—-780 50— 
1230-—EB—-60—1530 
Rs, 860-—50—11680—60 — 


1690 —80—2010, 


Rs. 100/- to all other workmen in their 
basic pay. However, this is not clearly 
mentioned anywhere in the award due to 
accidental slip or omission.” 
The Union prayed that the position may 
be clarified and the award. corrected ac- 
cordingly. On the same date, the Tribu- . 
nal disposed of the application by the 
following order :— . 
“There can be no doubt that a flat in- 
crease of Rs. 150/- to each of the em- 
ployees in the category of Draftsmen and 
of Rs, 100/- to each employee in the other 
categories has been granted under my 
award. The same has been made clear in 
paragraph No. 23, but it appears that the 
words “to each employee” after the figure 
“Rs. 150/-” were omitted. Similarly, the 
same words “to each employee” after the 
figure “100” were omitted. When the 
award is sent for publication, a necessary 
corrigendum be made in the award and 
the aforesaid words after the figures 
Rs. 150/- and Rs. 100/- be added, It may 
be mentioned that only from that point 
of view viz. to grant flat increase of 
Rs. 150/- and of Rs. 100/- to the em- 
Ployees in the category of Draftsmen and 
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the other categories respectively that a 
burden statement was called for from the 
company and the same was submitted 
(vide Ex C-51). The fitment has also to 
be done only after the flat increase is ad- 
ded to the present basic salary of each 
employee, I do not think that any prob- 
lem would arise for interpretation of the 
award. Since the award has been already 
sisned, I do not think anything further 
can be added to this award. 


Sd/- K. N. Wani 
INDUSTRIAL TRIBUNAL.” 


9. In this appeal, the learned counsel 
for the appellant had covered a wide 
field, but in the end he states that the ap- 
pellant is aggrieved by two mattters 
only. One is the retrospectivity attached 
to the revised wage scales, and the other 
is the flat increase given .te each em- 
ployee of Rs. 150/- in the category of 
Draughtsmen and Rs. 100/- in other cate- 
gories resulting from the order dated 22nd 
December, 1978. 


10. The workmen have filed an appeal 
by special leave, Civil Appeal No. 2300 
of 1979, in which they have challenged 
the rejection by the Tribunal of their 
claim in respect of dearness allowance 
which, they contend, should be pegged 
to the cost of living index and should not 
be a fixed amount. 


11. Considéring the appeal of Tata 
Consulting Engineers first, the conten- 
tion of learned counsel for the appellant 
is that having regard to the financial 
capacity of the appellant the Tribunal 
erred in making the wage scales retro- 
spective and, in any event, in ranging the 
retrospectivity back to ist January, 1976. 
We have been taken through some of the 
material on the record in the attempt to 
support the contention, but after giving 
careful thought to the matter, I think 
there is ample justification fer what the 
Tribunal did. It must be remembered 
that although the wage scales were in- 
troduced as long ago as 1973 they were 
maintained at that level except. for a 
slight revision some time thereafter. No 
dearness allowance was paid until the 
beginning of 1977 and the house rent al- 
lowance also was introduced about that 
time. The cost of living had gone on in- 
creasing from 1972 onwards and, as the 


: Tribunal has found, the dearness al- 
lowance and house rent allowance 
made no appreciable impact in 


neutralising the increasing cost. During 
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all these years, the appellant had continu- 
ed to enjoy increasing profits; nonetheless 
the emoluments received by the work- 
men did not receive the impress of the 
appellant’s growing prosperity. The 
Charter of Demands was presented by 
the Union in July, 1974 and when con- 
ciliation proceedings failed the State Gov- 
ernment made the reference to the 
Industrial Tribunal in 1975. The Tribunal 
has referred to various considerations 
which prevailed with it in giving retro- 
spectivity to the revised pay scales. They, 
are considerations which cannot be ignor- 
ed. Accordingly, the contention raised on’ 
behalf of the appellant against retrospec-} 
tivity of the wage scales must be reject- 
ed. 


12. The challenge embodied in the 
second contention against the amendment 
of the award is more serious. It is urged 
that the amendment results in the inclu- 
sion of a flat increase of Rs. 150/- to each 
workman in the case of Draughtsman and 
Rs. 100/- to each workman in the case of 
other categories, a result wholly un- 
warranted, it is said, by the intent of the 
original award and, therefore, falling be- 
yond the jurisdiction of the Tribunal. In 
making the application of 22nd Decem- 
ber, 1978, the Union invoked the jurisdic- 
tion of the Tribunal under Rule 31 of the 
Industrial Disputes (Bombay) Rules, 1957. 


. Rule 31 provides: 


` "31. The Labour Court, Tribunal or 
Arbitrator may correct any clerical mis- 
take or error arising from an accidental 
slip or omission in any award it or he 
issues.” i 

The jurisdiction given to the Tribunal’ 
by Rule 31 is closely circumscribed, It 
is only a clerical mistake or error which! 
can be corrected, and the clerical mistake] 
or error must arise from an accidentali 
slip or omission in the award. An ac- 
cidental (slip) or omission implies that! 
something was intended and contrary to 
that intention what should not have been! 
included has been included or whati 
should have been included has been, 
omitted. It must be a mistake or error, 
amenable to clerical correction only. It: 
must not be a mistake or error which’ 
calls for rectification by modification of, 
the conscious adjudication on the issues] 
involved, 


13. Is the instant case one where the 
amendment made by the Tribunal in the 
original award can be said to correct a 
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mere clerical mistake or error arising 
from an accidental slip or omission? To 
answer the question, it is necessary to 
examine the basis of the award and the 
intent which flows from that basis. The 
terms of reference in the State Govern- 
ment’s order required the Tribunal to 
revise the scales of pay and dearness al- 
lowance, and there was no mention of 
giving any ad hoc increase in the basic 
pay of individual workman. It would do 
well to recall that the claim of the Union 
filed before the Tribunal also centred on 
the need to revise the wage scales. That 
was the main issue between the parties. 
It is to the task of revising the pay scales 
that the Tribunal addressed itself, and 
throughout the material part of the 
award it is that task which held its 
focussed attention. The financial capacity 
of the appellant, and the related study of 
its annual profits from 1968 to 1977, were 
examined from that viewpoint. The 
sufficiency of the existing pay scales was 
considered in detail, and regard was had 
to their original structure and the ac- 
eretions made subsequently by way of 
dearness allowance and house rent al- 
lowance, For the purpose of restructur- 
ing the pay scales the Tribunal ruled on 
the paying capacity of the appellant, both 
with reference to the profits of the pre- 
ceding year as well as the prospects of 
the future, The financial capacity, as the 
Tribunal observed, constituted one of 
“the principles which are required to be 
followed in the fixation of the wage 
structure.” A clear statement of its in- 
tention is found in paragraph 22 of the 
award, where the Tribunal stated: 

“I only propose to modify the existing 

structures of the scales with flat im- 
creases in each category.” 
No ad hoc increase to the pay of each 
individual workman was intended. And 
that is confirmed by what was stated in 
paragraph 23 of the award: 


"Considering this outgoing the flat in- 
crease of Rs. 150/- in the category of 
Draughtsman and Rs. 100/- in the case of 
the other categories would be fair.” 

It will be noted that the pay scales of 
different categories were being restructtr~ 
ed, and the flat increase envisaged there 
related to an increase in the general pay 
scales of different categories, Individual 
workmen were not present to the mind of 
the Tribunal. That the increase was per- 
tinent to the general pay scales in the 
revised wage structure is patently clear 
from a comparison of the existing pay 
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scales and the revised pay scales. The 
comparative table of existing pay scales 
and the revised pay scales has been re- 
produced earlier. The revised pay scales 
of all categories, except the category of 
Draughtsmen, shows an increase of 
Rs. 100/- in the initial pay fixed in each 
scale, the increase in the case of the 
category of Draughtsmen being Rs. 150/-. 
There was only one increase contemplat- 
ed in the award in paragraph 23 of the 
award, and it is more than plain that the 
increase was the one incorporated in the 
revised pay scales pertaining to different 
categories. No second flat increase was 
envisaged at all. The amendment made by 
the Tribunal has the effect of providing 
a second increase, this time to each indi- 
vidual workman. If, as the Tribunal has 
stated in the amendment order, the in- 
crease in paragraph 23 was intended to 
apply to each individual workman, there 
is nothing in the body of the award to 
form the foundation on which the actual 
figures in the restructured pay scales can 
be made to rest. There will be no ex- 
planation why the initial start of the re- 
vised pay scales has been increased by 
Rs. 150/- in the case of the category of 
Draughtsmen and Rs. 100/- in the case of 
other categories, Considering the fitment 
of the workmen in the revised scales, it 
was stated in the award that a workman 
found drawing a salary less than the 
beginning of the grade would be stepped 
up to the beginning of the grade 
and if his pay fel] between 
two steps in the reclassified pay 
scales the basic pay was to be fixed at the 
step higher in the revised scale. Conspicu- 
ous by its absence is any reference to a 
flat increase in the pay of an individual 
workman, Even when considering the 
range of permissible retrospectivity the 
Tribunal stated in the award: 


“In view of the revision of the wage 
scales, there would be consequent in- 
crease in the dearness allowance and the 
house rent allowance.” 


And the clinching circumstances of all is 
that the award was made on the basis 
that the overall financial load according 
to paragraph 33 of the award would be to 
the tune of about Rs. 5 lakhs. It was that 
figure which the Tribunal had in mind 
against the backdrop of the gross annual 
figures when it made the revised pay 
scales retrospective from lst January, 
1976. This liability taken with the liabi- 
lity accruing on the need to increase the 
salaries of the other staff determined the 
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Tribunal’s deliberations in regard to the 
several features of the award, including 
the grant of increments related to com- 
pleted periods of service, the expansion 
of the span from 15 years to 20 years for 
earning increments, and other benefits. It 
cannot be the case of the Union that the 
figure of Rs. 5 lakhs mentioned in para- 
graph 33 of the award represented the 
result of adding a flat increase tc the pay 
of each workman in addition to the bene- 
fits conferred by the revised pay scales 
and other awarded reliefs. 


14. In its order of 22nd December, 
1978, the Tribunal has referred to the 
statement (Exhibit C-51) filed by the ap- 
pellant when called upon to indicate the 
increased financial burden apprehended 
by it. The Tribunal has relied on this 
statement as evidence showing that the 
appellant knew that a flat increase of 
Rs. 150/- and Rs. 100/- was intended to 
each of the employees in the category of 
Draughtsmen and the other categories. In 
so construing the statement, Exhibit C-51, 
the Tribunal has grievously erred, It 
seems from a perusal of the document, 
Exhibit C-51, that it is a statement giv- 
ing trial figures of the increased financial 
load on different bases. On the basis that 
a sum of Rs. 150/- per month was added 
to the pay of each Draughtsman and a 
sum of Rs. 100/- was added to the 
pay of every other workman, who 
belonged to the Union staff, the financial 
load would increase to Rs. 9,22,032/-. 
Likewise, if a flat increase of Rs. 100/- 
was given to individual workmen of all 
categories, including Draughtsmen, the 
increased financial load would total 
Rs. 7,64,256/-. The statement then goes 
on to indicate that if a flat increase of 
Rs. 75/- per month were given to indi- 
vidual workmen of all categories the total 
increase would be Rs. 5,78,220/-. Again, if 
the flat increase is Rs. 65/- per month to 
the individual workmen of all categories, 
the additional load would total 
Rs. 4,97,772/-. Finally, on the basis that 
the individual Draughtsman would be 
given an increase of Rs. 75/- per month 
and the individual workmen of other 
categories Rs. 50/- per month, the addi- 
tional load was calculated at Rupees 
4,63,092/-. It will be noted that the state- 
ment, Exhibit C-51, was prepared on the 
basis of the employees’ strength as in 
December, 1971. A similar statement was 
prepared on the basis of the employees’ 
strength as in September, 1978. These 
statements cannot be regarded as evi- 
dence that the appellant was cognizant of 
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the intention of the Tribunal to provide a 
flat increase to the pay of each work- 
man. The statement afforded an indica- 
tion merely of what the additional finan- 
cial load would be if a flat increase was 
given to the individual workman on the 
alternative bases set forth therein. None 
of the alternatives was actually adopted 
by the Tribunal, because when the award 
was made the Tribunal proceeded instead 
to restructure the wage scales by the ad- 
dition of Rs. 150/- in the case of the cate- 
gory of Draughtsmen and Rs. 100/- in the 
case of other categories to the initial pay 
in the wage scales pertaining to those 
categories. The addition was integrated 
as a feature of the wage scales; it was 
not regarded as an addition to the pay of 
each individual workman. 


15. It seems that the ‘Tribunal was 
betrayed by a curious confusion in ac- 
cepting the plea of the Union that a flat 
increase to the pay of each workman was 
intended in the original wage and con- 
sequently, it fell into the error of amend- 
ing the award. The evidence contained in 
the award throughout provides incontro- 
vertible proof that this flat increase was 
never originally intended in the award. 
The amendment has resulted in the 
Tribunal making, as it were, a supple- 
mentary award, whereby a further relief 
is being granted beyond that granted in 
the original award. The original award 
was completed and signed by the Tribu- 
nal, and it cannot be reopened now ex- 
cept for the limited purpose of Rule 31. 
In travelling outside and beyond the 
terms of the original award, the Tribunal 
has committed a jurisdictional error. Our 
attention has been drawn to what pur- 
ports to be an endorsement by the coun~ 
sel for the appellant on the application 
dated 22nd December, 1978 filed by the 
Union before the Tribunal to the effect 
that the appellant would submit to what- 
ever the Tribunal decided, and it is urged 
that the appellant is bound by the order 
made on the application. It is an accepted 
principle that consent by a party cannot 
confer jurisdiction on a court. What is 
without jurisdiction will remain so. In 
the circumstances the order of 22nd 
December, 1978 is invalid so far as it 
amends paragraph 23 of the original 
award. The corrigendum amending the 
award in consequence is liable to be 
quashed. The second contention of the 
appellant is entitled to succeed. 


16. I shall now consider Civil Appeal 
No. 2300 of 1979 filed by the workmen. 
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The only contention of the workmen is 
_ that the Tribunal should have: fixed the 
dearness allowance in communion with. 
the cost of living index. It is wrong in 
principle, it is said, to provide a fixed 
dearness allowance. Reliarice was placed 
on The Hindustan Times Ltd, New 
Delhi v, Their Workmen, (1964) 1 SCR 
234 at p; 247: (AIR 1963 SC 1332) where it 
was observed by this Couri that. dearness 
allowance should not: remain fixed at any 
figure but should be on a sliding scale iw 
order to: neutralise a. portiom of the in- 
crease in the cost of living Reference 
was also made to Berigal Chemical & 
Pharmaceutical Works: Limited wv. Its 
Workmen, (1969) 2 SCR 113: (AIR 1969 
SC 360). Now, it is not a universa} rule 
that the dearness allowance should: im ail 
cases be correlated with the cost of liv- 
ing index. The Tribunal, in the present 
case, considered the matter and found it 
sufficient and in accord with justice that 
the wage scales should be restructured 
with suitable incremerits provided there- 
in. It noted that dearness allowance was 
being granted by the appellant at 10% 
of the salary subject to a minimum of 
Rs. 50/- and’ house rent allowance at 30% 
of the basic salary. Having regard to the 
not inconsiderable improvement in the 
Tevel of the basic wage, it observed’ that 
there would be a consequent increase in 
the dearness ` allowance and house rent 
allowance. In view of the increase sod 
secured, the Tribunal rejected’ the sugges- 
tion that a Slab system should be intro- 
duced in the dearness allowance or that 
there should be any other modification of 
the principle om which dearness al- 
lowance was being presently granted, It 
declared that the cumulative effect of am 
improved wage structure together with 
dearness allowance operating on a slab 
system would throw an impossible 
burden of about Rs. 1 crore on the finan- 
cial capacity of the appellant. It was 
open to the Tribunal to adopt the posi- 
tion which it did. If the dearness af- 
Jowance is linked with the cost of living 
index the whole award will have to be 
reopened and the entire basis on which 
it has been made will have to be recon- 
sidered. The award is a composite docu- 
ment in which the several elements of 
increased wage scales, larger increments, 
Yonger span of 20 years for earning in- 
crements, dearness allowance at 10% of 
tlie basic wage, besides several other 
benefits, have been integrated into a 
balanced! arrangement in keeping with 
what the Tribunal has found to be the 
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financial capacity of the -appellant. It is 
not possible to maintain one part of the 
award and supersede another. 


17. Accordingly, the appeal filed by 
the workmen must fail. 


18. In the result, Civil Appeal 
No. 2299 of 1979 is allowed in part inso- 
far that the order dated 22nd December, 
1978 of the Industrial Tribunal, 
Maharashtra Bombay is quashed to the 
extent that it modifies the. original award 
dated 20th December, 1978, and the 
corrigendum made consequent thereto is 
also quashed. Civil Appeal No. 2300 of 
1979 is dismissed.. There is no order as ta 
costs, 

Order accordingly.. 
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Y. V. CHANDRACHUD, C. J. AND 
A. P. SEN, J. 
Civil Appeal No. 2355 of 1979, D/- 
12-12-1980. 


Grindlays Bank Ltd., Appellant v. The 
Central Government Industrial Tribunal 
and others, Respondents. 


Industrial Disputes Act (1947), Ss. 11, 
16, 17A, 20— Ex parte award — Setting 
aside of —- Tribunal is: competent —— Fact 
that it is based on evidence is. immaterial 
— Setting aside does not amount to re- 
view — Tribunal does not become func- 
tus officio provided. application is filed 
within. 20: days of publication of award. 
(industrial Disputes (Central) Rules 
(1957), Rr. 22, 24; Civil P. C. (1908), Sec- 
tion 113, O. 9, R. 13). 


Where a party is prevented from ap- 
pearing at the hearing due to a sufficient 
cause, and is faced with an ex parte 
award, it is as if the party is visited with 
an award without a notice of the pro- 
ceedings. An award without notice to a 
party is nothing but a nullity. In such 
circumstances, the Tribunal has not only 
the power but also the duty to set aside 
the ex parte award and to direct the mat- 
ter to be heard afresh. (Paras 6, 10) 


It is true that there is no express pro- 
vision in the Act or the Rules framed 
thereunder giving the Tribunal jurisdic- 
tion. to do so. But it is a well-known rule 
of statutory construction that a Tribunal 
or body should be considered to be en- 
dowed. with such ancillary or incidental 
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powers as.are necessary to discharge its 
functions effectively for the purpose of 
doing justice between the parties. The 
words ‘shall follow such procedure as 
the arbitrator or other authority may 
think fit’ occurring in S. 11 (1) are of the 
widest amplitude and confer ample 
power upon the Tribunal and other auth- 
orities to devise such procedure as the 
justice of the case demands. (Paras 6, 7) 


The language of R. 22 of the Industrial . 


Disputes (Central) Rules (1957) unequivo- 
cally makes the jurisdiction of the Tribu- 
nal to render an ex parte award and 
carries with it the power to enquire whe- 
ther or not there was sufficient cause for 
the absence of a party at the hearing. And 
in view of R. 24 when an ex parte award 
is passed, provisions of O. 9, R. 13, Civil 
P. C. are attracted. (Paras 10, 11, 12) 

Merely because an ex parte award is 
based on evidence it will not amount to 
review. Sub-sections (1) and (8) of S. 11 
themselves make a distinction between 
procedure and powers of the Tribunal 
under the Act. Furthermore, different 
considerations arise on review. The ex- 
pression ‘review’ is used in two distinct 
senses, namely, (1) a procedural review 
which is either inherent or implied in a 
court or Tribunal to set aside a palpably 
erroneous order passed under a misap- 
prehension by it, and (2) a review on 
merits when the error sought to be cor- 
rected is one of law and is apparent on 
the face of the record. Obviously, when a 
review is sought due to a procedural 
defect, the inadvertent error committed 
by the Tribunal must be eorrected ex 
debito justitiae to prevent the abuse of 
its process, and such power inheres im 
every Court or Tribunal. AIR 1970 SC 
1273, Disting. (Para 13) 


Further, on passing an award the Tri- 
bunal does not become functus officio. In 
view of the provisions of Ss. 17A and 20 
the proceedings with regard to a refer- 
ence under S. 10 not deemed to be con- 
cluded until the expiry of 30 days from 
the publication of the award. Till then 
the Tribunal retains jurisdiction over 
the dispute referred to it for adjudication 
and up to that date it has the power te 
entertain an application in connection 
with such dispute. Thus where an appli- 
cation for setting aside an ex parte award 
was filed within 30 days of its publica- 
tion, the Tribunal was competent to 
entertain it. The fact that the actual 
order setting aside the award was passed 
after expiry of 30 days is immaterial. The 
jurisdiction of the Tribunal has to he 
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seen on the date of the application made 
to it and not the date on which it passed 
the order. (1979) 2 Cal HN 476, Affirmed. 


(Para 14) 

Cases Referred: Chronological Paras 
AIR 1970 SC 1273 l 13 
Mr. G. B. Pai, Sr. Advocate, Mrs. 


Rashmi Dhariwal, Miss Bina Gupta and 
Mr. Praveen Kumar and Mr. J. R. Das, 


Advocates, for Appellant; Mr. Amlan 
Ghosh, Advocate, for Respondents 
Nos. 3-4. 


SEN, J.:— This is an appeal by special 
leave from a judgment of the Calcutta 
High Court, by which it refrained from 
interfering with an order of the Central 
Government Industrial Tribunal, Cal- 
cutta, constituted under S. 7-A of the In- 


dustrial Disputes Act, 1947, setting aside 


an ex parte award made by it. 


2. The facts giving rise to the appeal 
are these: The Government of India, 
Ministry of Labour by an order dated 
July 26, 1975 referred an industrial dis- 
pute existing between the employers in 
relation to the Grindlays Bank Ltd., Cal- 
cutta and their workmen, to the Central 
Government Industrial Tribunal in exer- 
cise of its powers under S. 10 of the In- 
dustrial Disputes Act, 1947 for adjudica- 
tion. By a notice dated March 6, 1976 the 
Tribunal fixed peremptory hearing of the 
reference for May 28, 1976, but the hear- 
ing was adjourned from time to time on 
one ground or other. Eventually, the 
hearing of the reference was fixed for 
December 9, 1976. On December 9, 1976 
counsel appearing on behalf of respon- 
dent No. 3, the Commercial Establish- 
ments Employees’ Association, represent- 
ing respondents Nos. 5 to 17, sought an 
adjournment on the ground that the 
General Secretary of the Association 
had suffered a bereavement as his father 
had died on November 25, 1976, and, 
therefore, he had to leave to perform the 
shradhha ceremony falling on December 
9, 1976. In support of his prayer for ad- 
journment, the counsel produced a tele- 
gram, but the Tribunal refused to grant 
any further adjournment and proceeded 
to make an ex parte award. On the basis 
of the statement recorded by the manager 
of the appellant, the Tribunal held that 
the respondents Nos. 5 to 17 were em- 
ployed as drivers by the officers of the 
appellant and were not the employees of 
the appellant and, therefore, they were 
not entitled to the benefits enjoyed by 
the drivers employed by the appellant, 
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On January 19, 1977, respondent No. 3, 
acting for respondents Nos. 5 to 17 ap- 
plied for setting aside the ex parte award 
on the ground that they were prevented 
by sufficient cause from appearing when 
the reference was called on for hearing 
on December 9, 1976. The Tribunal by its 
order dated April 12, 1977 set aside the 
ex parte award on being satisfied that 
there was sufficient cause within the 
meaning of O. IX, R. 13 of the Code of 
Civil Procedure, 1908. The appellant chal- 
lenged the order passed by the Tribunal 
setting aside the ex parte award but the 
High Court declined to interfere. 


3. Two questions arise in the appeal, 
namely, (1) whether the Tribunal had any 
jurisdiction to set aside the ex parte 
award, particularly when it was based on 
evidence? and (2) whether the Tribunal 
bécame functus officio on the expiry of 30 
days from the date of publication of the 
ex parte award under S. 17, by reason of 
sub-sec, (3) of S. 20 and, therefore, had 
no jurisdiction to set aside the award and 
the Central Government alone had the 
power under sub-sec. (1) of S. 17-A to 
set it aside, 


4, It is contended that neither the Act 
nor the rules framed thereunder confer 
any powers upon the Tribunal to set 
aside an ex parte award. It is urged that 
the award although ex parte, was an ad- 
judication on merits as it was based on 
the evidence led by the appellant, and, 
therefore, the application made by re- 
spondent No. 3 was in reality an applica- 
tion for review and not a mere applica- 
tion for setting aside an ex parte award. 
A distinction is sought to be drawn be- 
tween an application for review and an 
application for setting aside an ex parte 
award based on evidence. The contention 
is that if there is no evidence led before 
the Tribunal, there may be power to set 
aside an ex parte award, but if the award 
is based on evidence, the setting aside of 
the award cannot but virtually amount to 
a review. 


5. In dealing with these contentions, it 
must be borne in mind that the Industrial 
Disputes Act,. 1947 is a piece of legisla- 
tion calculated te ensure social justice to 
both employers and the employees and 
advance progress of industry by bringing 
harmony and cordial relations between 
the parties. In other words, the purpose 
of the Act is to settle disputes be- 
tween workmen and employers which 
if not settled, “would result in 
strikes or lockouts and entail dislocation 
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of work, essential to the life of the com- 
munity. The scheme of the Act shows that 
it aims at settlement of all industrial dis- 
putes arising between the capital and 
labour by peaceful methods and through 
the machinery of conciliation, arbitration 
and if necessary, by approaching the Tri- 
bunals constituted under the Act. It, 
therefore, endeavours to resolve the com- 
peting claims of employers and emplo- 
yees by finding a solution which is just 
and fair to both the parties. 


6. We are of the opinion that the Tri- 
bunal had the power to pass the impugn- 
ed order if it thought fit in the interest 
of justice. It is true that there is no ex- 
press provision in the Act or the rules 
framed thereunder giving the Tribunal 
jurisdiction to do so. But it is a well- 
known rule of statutory construction that 
a Tribunal or body should be considered 
to be endowed with such ancillary or in- 
cidental powers as are necessary to dis- 
charge its functions effectively for the 
purpose of doing justice between the par- 
ties. In a case of this nature, we are of 
the view that the Tribunal should be con- 
sidered as invested with such incidental 
or ancillary powers unless there is any 
indication in the statute to the contrary. 
We do not find any such statutory prohi- 
bition. On the other hand, there are indi- 
cations to the contrary. 


T. Sub-section (1) of S. 11 of the Act, 
as substituted by S. 9 of the Industrial 
Disputes (Amendment & Miscellaneous 
Provisions) Act, 1956, is in these terms: 

“11. (1) Subject to any rules that may 
be made in this behalf, an arbitrator, a 
Board, Court, Labour Court, Tribunal or 
National Tribunal shall follow such pro- 
cedure as the arbitrator or other auth- 
ority concerned may think fit.” 

The words ‘shall follow such procedure 
as the arbitrator or other authority may 
think fit are of the widest amplitude and 
confer ample power upon the Tribunal 
and other authorities to devise such pro- 
cedure as the justice of the case demands. 
Under cls. (a) to (c) of sub-sec. (3) of 
S. 11, the Tribunal and other authorities 
have the same powers as are vested in 
civil courts.under the Code of Civil Pro- 
cedure, 1908, of (a) enforcing the attend- 
ance of any person and examining him on 
oath, (b) compelling the production of 
documents and material objects, and (e) 
issuing commissions for the examination 
of witnesses. Under cl. (d) thereof, the 
Tribunal or such other authorities have 
also the same powers as are vested in civil 
courts under the Code of Civil Procedure, 
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1908 in respect of such other matters as 
may be prescribed. Although the Tribu- 
nal or other authorities specified in S. 11 
are not courts but they have the trap- 
pings of a court, and they exercise quasi- 
judicial functions. 


8 The object of giving such wide 
powers is to mitigate the rigour of the 
technicalities of the law, for achieving 
the object of ‘effective investigation and 
settlement of industrial disputes, and thus 
assuring industrial peace and harmony. 
The discretion thus conferred on these 
authorities to determine the procedure 
as they may think fit, 
ject to the rules made by the ‘appropriate 
Government’ in this behalf. Part III of 
the Industrial Disputes (Central) Rules, 
1957 makes rules in this behalf. Rules 9 
to 30 are the relevant rules regulating 
procedure. State Governments too have 
made their own corresponding rules. Ex- 
cept to the extent specified in sub-sec. (3) 
of S. 11 of the Act and the rules framed 
thereunder, the provisions of the Code 
of Civil Procedure, 1908 are not appli- 
cable to proceedings before the authori- 
fies mentioned in sub-sec. (1). The pro- 
visions of the Evidence Act, in their 
strict sense, likewise do not apply to pro- 
ceedings before the authorities. Never- 
theless, all these authorities being quasi- 
judicial in nature objectively determin- 
ing matters referred to them, have to 
exercise their discretion in a judicial 
manner, without caprice, and according 
to the general principles of law and rules 
of natural justice. 


9. Rule 22 of the Industrial Disputes 
(Central) Rules, 1957 framed by the Cen- 
tral.Government in exercise of its powers 
under S. 38 of the Act, provides: 


“22. If without sufficient cause 
shown, any party to proceedings before 
a Board, Court, Labour Court, Tribunal, 
National Tribunal or arbitrator fails to 
attend or to be represented, the Board, 
Court, Labour Court, -Tribunal, National 
Tribunal or arbitrator may proceed, as 
if the party had duly attended or had 
been represented.” 


Rule 24 (b) provides that the Tribunal or 
other body shall have the power of a civil 
court under the Code of Civil Procedure, 
1908 in the matter of grant of adjourn- 
ments. It runs thus: 


being 


“24. In addition to the powers confer- 
red by the Act, Boards, Courts, Labour 


Courts, Tribunals and National Tribunals 
shall have the same powers as are vested 
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in a civil court under the Code of Civil 
Procedure, 1908, when trying a suit, in 
respect of the following matters, name- 
ly: 

(a) iten 

(b) granting adjournment.” 

10. When sub-sec. (1) of S. 11 ex- 
pressly and in clear terms confers power 
upon the Tribunal to regulate its own 
procedure, it must necessarily be endow- 
ed with all powers which bring about an 
adjudication of an existing industrial dis- 
pute, after affording all the parties an 
opportunity of a hearing. We are inclined 
to the view that where a party is prevent- 
ed from appearing at the hearing due to 
a sufficient cause, and is faced with an 
ex parte award, it is as if the party is; 
visited with an award without a notice, 
of the proceedings. It is needless to stress) 
that where the Tribunal proceeds to make; 
an award without notice to a party, thel 
award is nothing but a nullity. In such 
circumstances, the Tribunal has not only 
the power but also the duty to set aside 
the ex parte award and to direct the mat-| 
ter to be heard afresh. 


11. The language of R. 22 unequivo- 
cally makes the jurisdiction of the Tri- 
bunal to render an ex parte award, 
conditional upon the fulfilment of its re- 
quirements, If there is no sufficient cause 
for the absence of a party, the Tribunal 
undoubtedly has jurisdiction to proceed 
ex parte. But if there was sufficient cause 
shown which prevented a party from ap- 
pearing, then under the terms of R. 22, 
the Tribunal will have had no jurisdic- 
tion to proceed and consequently, it must 
necessarily have power to set aside the 
ex parte award. In other words, there 
is power to proceed ex parte, but this 
power is subject to the fulfilment of the 
condition laid down in R. 22. The power 
to proceed ex parte under R, 22 carries 
with it the power to enquire whether or 
not there was sufficient cause for the 
absence of a party at the hearing. 


12. Under R. 24 (b) a Tribunal or 
other body has the powers of a Civil Court 
under O. XVII of the Code of Civil Pro- 
cedure, relating to the grant of adjourn- 
ments. Under O. XVII, R 1, a civil court 
has the discretion to grant or refuse an 
adjournment. Where it refuses to ad- 
journ the hearing of a suit, it may pro- 
ceed either under O. XVII, R.2 orR. 3. 
When it decides to proceed under O. 
XVII, R. 2, it may proceed to dispose of 
the suit in one. of the modes directed in 
that behalf by O. IX, or to make such 
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other order as it thinks fit. As a neces- 
sary corollary, when the Tribunal or 


other body refuses to adjourn the 
hearing, it may proceed ex parte. In a 
case in which the ‘Tribunal or other 


body makes an ex parte award, the pro- 
visions of O. IX, R. 13 of the Code are 
clearly attracted. It logically follows 
that the Tribunal was competent to en- 
tertain an application to set aside an ex 
parte award. 


13. We are unable to appreciate the 
contention that merely because the ex 
parte award was based on the statement 
of the manager of the appellant, the or- 
der setting aside the ex parte award, in 
fact, amounts to review. The decision in 
‘Narshi’ Thakershi v. Pradyumansinghji, 
AIR 1970 SC 1273 is distinguishable. It 
is an authority for the proposition that 
the power of review is not an inherent 
power, it must be conferred either speci- 
fically or by necessary implication. Sub- 
sections (1) and (3) of S. 11 of the Act 
themselves make a distinction between 
procedure and powers of the Tribunal 
under the Act, while the. procedure is 
left. to be devised by . the Tribunal to 
suit carrying out its functions under the 
Act, the powers of civil court conferred 
upon it are clearly defined. The question 
whether a party must be heard before it 
is proceeded against is one of procedure 
and not of power in the sense in which 
the words are used in S. 11. The answer 
to the question is, therefore, to be found 
in sub-s. (1) of S. 11 and not in sub-s. (3) 
of S. 11. Furthermore, different con- 
siderations arise on review. The ex- 
pression ‘review’ is used in two distinct 
senses, namely, (1) a procedural review 
which is either inherent or. implied in 
a court or Tribunal to set aside a palpab- 
ly erroneous order passed under a mis- 
apprehension by it, and (2) a review on 
merits when the error sought to be 
corrected is one of law and is apparent 
on the face of the record. It is in the 
latter sense that the Court in WNarshi 
Thakershi’s case held that no review 
lies on merits unless a statute specifically 
provides for it, obviously when a review 
is sought due to a procedural defect, the 
inadvertent error committed by the 
Tribunal must be corrected ex debito 
justitiae to prevent the abuse of its 
process, and such power inheres in every 
Court or Tribunal. 


14. The contention that the Tribunal 
had become functus officio and, there- 
fore, had no jurisdiction to set aside the 
ex parte award and that the Central 
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Government alone could set it aside, does 
not commend to us, Sub-section (3) of 
S. 20 of the Act provides that the pro- 
ceedings. before the Tribunal would be 
deemed to continue till the date on 
which the award becomes enforceable 
under S. 17-A. Under S. 17-A of the Act, 
an award becomes enforceable on the ex- 
piry of 30 days from the date of its 
publication under S. 17. The proceedings 
with regard to a reference under S. 10 of 
the Act are, therefore, not deemed to be 
concluded until the expiry of 30 days 
from the publication of the award. Till 
then the Tribunal retains jurisdiction 
ad- 
judication and up to that date it has the 
power to entertain an application in con- 
nection with such dispute. That stage is 
not reached till the award becomes en- 
forceable. under S. 17-A. In the instant 
case, the Tribunal made the ex parte 
award on December 9, 1976. That award 
was published by the Central Govern- 
ment in the Gazette of India dated Dec. 
25, 1976. The application for setting aside 
the ex parte award was filed by re- 
spondent No. 3, acting on behalf of re- 
spondenits Nos. 5 to 17 on January 19, 
1977 i. e. before the expiry of 30 days 
of its publication and was, therefore, 
rightly entertained by the Tribunal. It 
had jurisdiction to entertain it and decide 
it on merits. It was, however, urged that 
on April 12, 1977 the date on which the 
impugned order was passed, the Tribunal 
had in any event become functus officio. 
we cannot accede to this argument. The 
jurisdiction of the Tribunal had to be 
seen on the date of the application made 
to it and not the date on which it passed 
the impugned order. There is no finality 
attached to an ex parte award because it 
is always subject to its being set aside on 
sufficient cause being shown. The 
Tribunal had the power to deal with an 
application properly made before it for 
setting aside the ex parte award and 
pass suitable orders 


15. The result, therefore, is that the 
appeal must fail and is dismissed with 
costs throughout. 


Appeal dismissed. 


ub 
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' (From: Delhi) 
R. S. SARKARIA AND. O. CHINNAPPA 
REDDY, JJ. 
Criminal Appeal No. 113 of 1975, D/- 
24-10-1980. : . 
Nebh Raj, Appellant v. The State (Delhi 
Administration) and another, Respondents. 


Prevention of Food Adulteration Act 
(87 of 1954), S. 18 (8) — Sample of ‘Dal 
Biji analysed by Central Food Laboratory 
three years after it was taken — Report 
showing 42.2% of free fatty acid as oleic 
acid as against permissible 25% — Held 
though sample was prima facie adulterat- 
ed conviction was liable to be set aside 
as possibility of increase in free fatty 
acid content due to oxidation in storage 
could not be ruled out, Decision of Delhi 
High Court, Reversed. (Para 1) 


Cases Referred: Chronological Paras 
AIR 1981 SC 175 | .1 

CHINNAPPA REDDY, 'J.:— On Octo- 
ber 17, 1970, a Food Inspector of the 
Delhi Municipal Corporation purchased 
a sample of Dal Biji from the shop of the 
appellant. One part of the sample was 
sent to the Public Analyst for analysis. 
The Public Analyst reported on October 
97, 1970 that the sample was adulterated 


- because of the presence of unpermitted 


coal tar dye. Thereafter there was a stale- 
mate for about two years. A complaint 
was finally filed against the appellant on 
November 18, 1972. On April 17, 1978, 
the appellant’ moved the trial Court to 
send another part of the sample for 
analysis to the Director of the Central 
Food Laboratory. This was accordingly 
done. A sample was received by the Direc- 
tor, Central Food Laboratory, Calcutta 
on May 2, 1978, After analysis the Direc- 
tor, Central Food Laboratory sent his re- 
por! on October 26, 1973. The precise 

ate of analysis by the Director, Central 
Food Laboratory is not evident from the 
record. According to the report the sample 
was adulterated as the vanaspati used in 
the samples of Dal Biji contained 42.2% 
of “free fatty acid as oleic acid” as against 
the permissible .25%. The report also 
mentioned that “added coal tar dyes” 
were absent. The appellant was convicted 
by the Metropolitan Magistrate, Delhi, 
under Section 16 read with Section 7 of 
the Prevention of Food Adulteration Act, 
1954, and sentenced to undergo ‘rigorous 
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imprisonment for a period of six months 
and to pay a fine of Rs. 1000/-. The con- 
viction and sentence were confirmed, on 
appeal, by, the learned Additional Ses- 
sions Judge, Delhi. A revision preferred 
to the High Court of Delhi was dismissed 


in limine. One of the submissions made 
before the lower Courts and the only 
submission now made before us is that 


the analysis by the Director, Central Food 
Laboratory, Calcutta was made nearly 
three years after the sample was taken. 
There was. every possibility of the free 
fatty acid content of the sample having 
increased enormously by oxidation during 
storage. We are afraid that on the facts 
of this particular case we have to accept 
the submission made on behalf of the ap- 
pellant. The report of the Director, Cen- 
tral Food Laboratory, Calcutta having 
superseded the report of the Public 
Analyst, the prosecution must stand or 
fall on the report of the Director, Central 
Food ‘Laboratory. The report shows that 
there was 42.2% of “free fatty acid as 
oleic acid” as against the permissible 
.25%. Prima facie the sample was adul- 
terated. The burden of proving that the 
free fatty acid content of the vanaspati 
had increased due to’ natural causes was 
upon the appellant. But, in the present 
case the burden is sufficiently discharged 
by the very passage of so long a time as 
three -years from the date of taking the 
sample to the date of the analysis by the 
Director Central Food Laboratory. That! 
oxidation due to exposure to air has the! 
effect of increasing the free fatty acid: 
content of edible fats and oil cannot be' 
disputed. Woodman in his Food Analysis . 
4th Edn. p. 170 points out: 


“When acted on by the oxygen of the 
air, especially in the presence of light and 
moisture, free fatty acids are liberated 
and altered with:the accompanying pro- 
duction of various aldehydes and acids 
of lower molecular weight having a dis- 
agreeable odour arid acrid taste, the fat, or 
oil then being turned ‘rancid’ ”. 


David Pearson in his Chemical Analysis 
of Foods — 7th Edition, page 494, says : 

“Fats undergo changes during storage 
which result in.the production of an un- 
pleasant taste and odour, which is com- 
monly referred to as rancidity. Rancidity 
is brought about ‘by the action of air or 
by micro-organisms. Oxidative  rancidity 
is accelerated by exposure to heat and 
light, by moisture and by the presence of 
traces of certain metals (e. g. copper, 
nickel, iron).......- With most oils and 
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fats the free acidity increases during 
storage........ ý 


In State of Tamil Nadu v. S. Shanu- 
mugham Chettiar, Criminal Appeal 
No. 115 of 1975 decided on 22-9-1980 : 
(reported in AIR 1981 SC 175) which we 
decided a few weeks ago there was a 
time-gap of three months and five days 
between the taking of the sample and the 
analysis by the Director, Central Food 
Laboratory. The “free fatty acid as oleic 
acid” content of the gingelly oil was 
found by the Director, Central Food Labo- 
ratory to be 6.2% as against the permissi- 
ble 3%. We held that the time-gap was 
not such as to justify an inference that 
the free fatty acid content of the gingelly 
oil had increased during storage. We 
therefore, convicted the accused in that 
case. But, in the present case the time- 
gap is so wide that we cannot but hold 
that the free fatty acid content of the 
sample which was sent to the Director, 
Central Food Laboratory might have well 
increased during storage and that it is a 
possibility which is so probable as to be 
incapable of being ruled out. We, there- 
fore, allow the appeal and set aside the 
conviction and sentence passed on the 
appellant. The bail bonds will stand dis- 
charged. The fine if paid will be refund- 
ed. We desire to add that there was no 
justification whatever for launching the 
prosecution more than two years after the 
sample was taken and after obtaining the 
report of the Public Analyst. To launch 
a prosecution at such a belated stage may 
result in causing harassment to the accus- 
ed in some cases and may also result in 
genuine offenders escaping punishment. 
We are unable to see why simple cases 
under the Prevention of Food Adultera- 
tion Act should be launched so late. 
Tardiness in these matters is inexcusable. 


’ Appeal allowed. 
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Jugal Gope and others, Appellants v. 
State of Bihar, Respondent. 





*From judgment of Patna High Court, 
D/- 31-1-1974. 
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Penal Code (45 of 1860), .S. 396 — 
Dacoity — Proof — Evidence disclosing 
commission of offence by accused — Neo 
other view of the evidence possible — 
Held, High Court was justified in revers- 
ing the trial Court’s order of acquittal 
when the trial court’s approach in inter- 
preting the evidence was totally wrong, 
unsound and legally unsustainable. 

(Paras 2, 4) 

FAZAL ALI, J.:— This appeal under 
S. 2 (s) of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970, is directed against the judgment 
of the Patna High Court dated 31-1-74 by 
which the High Court reversed the order 
of the Sessions Judge acquitting the ap- 
pellants and convicted them under S. 396 
of the I. P. C. and sentenced them to im- 
prisonment for life. The appellants were 
accused Nos. 1, 2, 5, 7 and 8 before the 
Sessions Judge. A dacoity had taken place 
in the house of the complainant in village 
Jalalpur on the night intervening 10th 
and Ilth May, 1965 and a F. I. R. was 
lodged in the morning of 11th at Police 
Station Barh. In the course of the dacoity 
a number of articles were looted away 
and Jhapas Gope was killed. The evidence 
against accused 1 consists of P. Ws. 5, 7, 
10, 11 and 12 who identified him at the 
T. I. parade, as also before the commit- 
ting court and the trial Court. Evidence 
against accused 2 consists of identification _ 
of P. Ws. 5, 7 and accused 5 was identi- 
fied by P. Ws. 7, 11, 12 and accused 7 
was identified by P. Ws. 7 and 12 and ac- 
cused 8 was identified by P. Ws. 5, 7 and 
12. It appears from the evidence of the 
prosecution witnesses that the night in 
question was a moonlit night and the 
torches were also flashed by the dacoits 
as also by the members of the complain- 
ant party and it was thus, that the wit- 
nesses were able to identify the dacoits. 

. We have perused the judgment of 
the High Court and that of the Sessions 
fudge and we find that the approach made 

y the learned Sessions Judge was com- 
pletely wrong and the reasons given by 
him for acquitting the appellants were 
totally unsound and legally unsustainable. 


The High Court while reversing some of 


the important reasons given by the learn- 
ed Sessions Judge, observed as follows:— 

“The learned Addl. Sessions Judge has 
also acquitted respondents Nos. 1 to 10 
of the charge under S. 396 of the Indian 
Penal Code. He has doubted the identi- 
fication of the respondents on the ground 
that according to the evidence of the 
identifying witnesses, the dacoits at the 


_ There is nothing to 


x 
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time of identification by these witnesses 
were moving about, and as such it could 
not have been possible for any one of the 
witnesses to identify the accused persons. 
This reason given be the learned Addl. 
Sessions Judge for acquitting the respon- 


~ dents of the charge under S. 396 of the 


Indian Penal Code cannot be accepted 
for a moment. The second ground given 
rejecting the testimony of the prosecution - 
witnesses is that no mention was made 
of a Chabutra in front of the house of in- 
formant Chandrika Singh (P. W. 10) and 
of a Koli of one Sheodani Singh in the 
first information report or in the state- 
ments of the witnesses before the police 
from where some of the witnesses claim- 
ed to have seen and identified the differ- 
ent respondents. According to learned 
Addl. Sessions Judge, the story of there 
being a Koli was a subsequent develop- 
ment in the prosecution case. Yet another 
reason given by the learned Addl. Ses- 
sone guine for rejecting the story of 
identification of the respondents by the 


different prosecution witnesses is the pre- 


sence of injuries upon the persons of 
some of the respondents, as found by the 
jail doctor, and of a mole (Til) on the left 
cheek of respondent No. 1 Jugal Cope.” 

8. It would appear that a bare perusal 
of the judgment of the Sessions Judge 
would convince anybody that the reasons 
piven by the Sessions padee are manifest- 
y perverse and could not be valid for 
rejecting the testimony of the identifying 
witnesses. For instance, the question whe- 
ther there was a Chabutra in front of the 
house or not, is of no consequence and 
has no nexus with the question of identi- 
fication. Reliance was placed by the Ses- 
sions Judge on the ground that there were 
injuries on the person of some of the re- 
spondents. These injuries were obviously 
superficial and the High Court has right- 
ly said that they may not have been 
noticed by the identifying witnesses. 
show that injuries 
were of such a serious nature so as to be 
conspicuously noticed by the identifying 
witnesses. Mr. Sawhney appearing for 
the appellants submitted that the story 
of torches appears to be a subsequent 
embellishment inasmuch as one of the 
witnesses does not say that there was any 
torch. The witness concerned omits to 
mention the existence of any torch but 
no specific question was put to him re- 
garding the presence of a torch. This sort 
of omission is inconsequential and does 
not show that the torches were non- 
existent. It was then submitted that so 
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far as accused 1 is concerned, T. I. parade 
was held long after the occurrence that 
is to say, about a month after the date of 
dacoity. But as this accused was himself 
arrested long after the occurrence, hence- 
no T. I. parade could be held earlier. In- 
deed the T. I. parade of accused 1 was 
held within three days of his arrest. 
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4. After hearing counsel for the par- 
ties and considering the judgment of the 
High Court and the trial Court we are of 
the opinion that the High Court was fully 
justified in reversing the order of acquit- 
tal passed by the Sessions Judge. This is 
not a case where any other view was 
possible on the evidence, which could be 
taken by the High Court. But the appre- 
ciation of the evidence would disclose 
that the only view possible in the case 
was that the appellants have been fully 
proved to have - participated in the 
dacoity. The result is that there is no 
force in the appeal and is dismissed. 


Appeal dismissed. 
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V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 


Writ Petn. No. 3050 of 1980, D/- 11-11- 
1980. 


Prem Chand, Petitioner v. 
India and others, Respondents. 

Delhi Police Act (84 of 1978), Ss. 47, 50 
— Externment and surveillance — Exer- 
cise of powers by Police must be bona 
fide — Vague allegations and secret hear- 
ings not permissible — Investigation and 
prosecution — Use of “stock witnesses” 
strongly deprecated. 


Sections 47 and 50 have to be read 
strictly. Any police apprehension is not 
enough for passing order of externment. 
Some ground or other is not adequate. 
There must be a clear and present danger 
based upon credible material which makes 
the movements and acts of the person in 
question alarming or dangerous or fraught 
with violence. Likewise, there must be 
sufficient reason to believe that the per- 
son proceeded against is so desperate and 
dangerous that his mere presence in the 
locality or any part thereof is hazardous 
to the community and its safety. A 
stringent test must be applied in order 
to avoid easy possibility of abuse of this 
power to the detriment of the funda- 
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mental freedoms.. Natural justice must be 
fairly complied. with and vague allega- 
‘tions. and secret heavings are gross viola- 
tions of Arts. 14, 19 and! 21 of the Consti- 
tution. The Act permits externment, pro- 
vided. the action is bona fide. All. power, 
including police power, must be informed 
by fairness if it is to survive judicial 
scrutiny. AIR 1978 SC 597, Rel. on. 
(Paras 4, 9) 


A person against whom. an externment 
order was passed challenged: the same. as 
mala fide on ground that as he, was a 
“stock. witness” of Police and had refused 
to play the role as. “professional perjurer” 
the order was. passed. He. asserted that 
he started his career while in teens as a 
petty hawker with the connivance and: in- 
dulgence of the Police and im spite. of his 
hesitation and unwillingness was forced 
to act as a “stock witness” for the Police. 
` It was alleged that he had appeared for 
Police in as many as 8000 cases and a few 
hundred summonses were produced. 

While inviting attention to the peril 
likely to be ceased. te: the judicial process 
if professional perjurers are kept captive 
by the Police, to be pressed into service 
for proving “cases”, the Supreme Court 
condemned in the strongest terms, the 
systematié pollution of the judicial pro- 
cess. and. the: consequent threat to human 
rights of innocent persons, The Cowt 
further emphasized .the need of the State 
to issue clear orders to the Police Depart- 
ment to free the processes of investiga- 
tion and’ prosecution from the contamina- 
tion of concoction: Pron. the expediency 
of stockpiling of stock-witnesses. The 
Police need not fold wp their hands and 
remain inactive while dealing with anti- 
social elements, but the means must also: 
be as good as the ends, (The Counsel for 
the State bad assured: that they will drop 
police: surveillance and withdraw extern- 
ment order and therefore - question of 
vires of Ss. 47 and 50 was left open). . 

(Paras 5, 10) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597: (1978) 1 SCC 248 9 


(1928) 277 US 488 : 72 L ed 944, Olmstead 
v. United’ States A -8 


` KRISHNA IYER, J. :— Who. will police 
the. police? Is freedom of movements un- 
reasonably fettered if policemen are given 
power of externment for jes peace? 
'Fhese twin: problems: of disturbing im- 
port, thrown up by this: bizarre case, de- 
serve serious examination. The former. is 
as important as the latter, especially 
when we view it in the strange police 
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setting painted by the petitioner. The con- 
stitutional question, which we will state 
resently and discuss briefly, has become 
argely otiose so far as the present peti- 
tioner is concerned because counsel for 
the State has assured the court that they 


will drop police surveillance or any ač — 


tion by way of externment as proposed 
earlier. The police methodology, with 
sinister potential to: human iberty de- 
scribed by the petitioner, if true, deserves 
strong disapproval and constitutional 
counteraction by this Court. But before 
committing ourselves to any course, we 
must set out the factual matrix from 
which the present case springs. 

2. The statutory starting point of the 
criminal saga of Shri Prem Chand Pani- 
wala, the petitioner, now threatened with 
externment proceedings, is the Delhi 
Police Act, 1978, Ss. 47 and 50 of the said 
Act clothe the Commissioner of Police 
with externment powers necessary for 
keeping the capital city crime-free. 
such power relates to the removal of per- 
sons ahout to commit offences. 


3. The procedural prescriptions and 
substantive ‘directions, in this behalf, are 
laid down in the above provisions. The 


Deputy Commissioner of Police (the DCP 
for short) in exercise of the said power, 
initiated proceedings against the peti- 
tioner and directed him to show cause 
why he should not be externed from the 
Union Territory of Delhi. Paniwala who, 
from humble beginnings as vendor of 
aerated water near a cinema theatre, had 
spiralled up into a prosperous dealer in 
Vasant Vihar, when confronted by this 
Police notice, decided upon a constitu- 
tional show-down and came to this Court 
challenging the vires of the externment 
proceedings as arbitrary and unreasonable 
restrictions of his freedom of movement 
and, therefore, contrary to Arts. 14 and 
I9 and 21 of the Constitution. 

4, The validity of the action, assuming 
the vires of the Act, involves also a con- 
sideration of the mala fides imputed . by 
the petitioner to the DCP. The blow of 
deportation may fall heavy on his funda- 
mental rights admits of no doubt. A 
flourishing businessman, happy with his 
wife and children, and settled in a com- 
fortable locality in Delhi, if transported 
traumatically outside the Union Territory 
would surely suffer not merely financial 
mayhem, but also social, domestic and 
physical deprivation . virtually amounting 
to economic harakiri and psychic distress. 
Nevertheless, the Act permits externment, 
provided the action is bona fide. All 
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power, including police power, must be 
informed by fairness if it is to survive 
judicial scrutiny. Cases are legion which 
leave one in no doubt that mala fides is 
fatal, if it is made out. From this angle, 
Prem Chand Paniwala has turned the 

- focus on police mal-practices vis-a-vis his 
own career; and even if a fragment of 
what he has said be true, the higher offi- 
cers of the Delhi Police will need to look 
into the goings on at the lower level. 
Here comes the relevance of _autobio- 
graphical revelations made by the peti- 
tioner in more than one affidavit. 


5. Certain facts emerge as fairly pro- 
bable from the affidavits of both “sides. 
Prem Chand made a living as a Paniwala 
or vendor of soft drinks near Delite 
Cinema even as a teenager, which shows 
that he had very poor beginnings. How 
did-he fall into the thraldom of the local 
police? He explains it in his affidavit: 

. “He had a few mobile carts which were 
used for refrigerating water. These carts 
used to be parked by the petitioner on 


the road side due to the indulgence of the 


police. He was in his teens when he 
started his avocation and continued _ for 
a very long time. Thus, he acquired an 
alias i, e. Prem Chand Paniwala. 


Due to close association with Police 
and their connivance and indulgence, the 
petitioner thrived. In this process, the 
petitioner became a prey .and pawn 
in the hands of the police. He was per- 
suaded to be their perpetual stooge and 
stock witness. i 


The Petitioner in the year 1965, when 
he was 25 years old was involved in a 
„ gambling case by the police and to mould 
“him a permanent stock witness and lest 
he should be militant to defy them. Des- 
pite his hesitation and unwillingness he 
was forced to become a permanent pawn 
of the police, This is how, the petitioner 
landed himself in the web of the police; 
he had no alternative than to be like that 
as his livelihood was dependent upon the 
mercy and indulgence of the police”. 
The version of the petitioner is that once 
he yielded to the pressure of the Police 
to give false testimony disclosing a rub- 
berised conscience and unveracious 
readiness to forswear himself, there was 
escalation of demands upon him and he 
became a regular peddlar of perjury “on 
„police service”. Indeed, counsel for the 
petitioner argued that his client was a 
“stockwitness’ because he had to keep the 
Police in good humour and obliged them 
with tailored testimony in around 3,000 
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cases because the alternative was police 
wrath. We were flabbergasted at this 
bizarre confession but to lend credence to 
his assertion counsel produced a few 
hundred summonses where the petitioner 
was cited as a witness. Were ‘he net 
omnipresent how could he testify in so 
many cases save by a versatile genius for 
loyal unveracityP For sure, the consterna- 
tion of the community at this flood of 
perjury will shake its faith m the veracity 
of Police investigation and the validity 
of the judicial verdict. We have no doubt 
that the petitioner, who has given parti- 
culars of a large number of cases where 
he had been cited as witness, is speaking 
the truth even assuming that 3,000 cases 
may be an exaggeration, In Justice, Jus- 
tices and Justicing and likewise in ‘the 
Police and Policing, the Peril to the judi- 
cial process is best left to imagination if 
professional perjurers like the self-con- 
fessed Paniwala are kept captive by the 
Police, to be pressed into service for pro- 
ving “cases”, Courts, trusting the Police 
may act on apparently -veracious testi- 
mony and sentence people into prison. 
The community, satisfied with such con- 
victions, may well believe that all is well 
with law and order. We condemn, in 
the strongest terms, the systematic pollu- 
tion ofthe judicial process and the con- 
sequent threat to human rights of in- 
nocent persons. We hope that the higher 
authorities in the Department who, ap- 
parently, are not aware of the nefarious 
goings-on at the lesser levels will im- 
mediately take measures to stamp out this 
unscrupulous menace. 


6. The reason why the petitioner has 
divulged his role as professional perjurer 
for the Police is simple and credible, at 
this price, the favours of the Police who 
allowed him to carry on his soft drinks 
business on the public street near a 
cinema house, not otherwise per- 
missible under the law. The Police 
blinked at the breach, the peti- 
tioner made good profits and by this 
mutual benefit pact, the prosecution got 
ready made evidence and Paniwala joined 
the nouveau riche. He became respectable 
when he became rich and when he be- 
came respectable he became reluctant to 
play ‘stock witness’. For “the more things 


a man is ashamed of, the more respectable 


he is” (Bernard Shaw). Whenever he 
resisted the demand for giving false evi- 
dence the Police implicated him in some 
ease or other and when he yielded, the 
case was allowed: to lapse. Indeed, it is 
surprising that the petitioner himself ad- 
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mits that he was “dubbed as a stock-wit- 
ness and often disbelieved by the courts. 
Despite severe strictures passed by the 
courts, the Police did not give him up.” 
Various details. are furnished by the peti- 
tioner about his deposing on prosecutions 
for the survival of his business. In the 
bargain, the petitioner acquired two 
houses in important localities and built 
up a lucrative fruit juice business. There 
are more uncomplimentary revelations 
made in the petition but we do not think 
it necessary to set them out. However, 
the crisis came when he declined to oblige 
with perjury since he felt his wealthy 
station in life and the character-building 
stage of his children warranted giving up 
the profession of stock-witness. The 
Police avenged themselves by initiating 
externment which would inflict mortal 
economic injury, if carried out. This ver- 
sion of the petitioner has been, in a way, 
denied. It is also true that the Assistant 
Commissioner, in his affidavit in reply, 
has indicated that witnesses have been 
examined in support and in opposition ot 
the allegations justifying externment and 
a final order has been made by the DCP 
directing the petitioner “to show good 
conduct for a period of three months 
only”. It is also stated that the witnesses 
were examined in camera, that he DCP 
had consideration for the materials placed 
before him “including education of his 
children etc. and the assurance given by 
him”. An intelligent reading of the affi- 
davit of the Assistant Commissioner, along 
with the vagueness in his denials regard- 
ing material particulars in the petitioner’s 
affidavits, leave us in grave doubt about 
the validity of the Police proceedings. 

7. It is significant to notice that among 
the allegations against the petitioner are 
such vague statements as your activities 
in the area of Police Station Connaught 
Place and other area adjoining to the 
Police Station Connaught Place are caus- 
ing and are calculated to cause harm, 
alarm and danger to the residents of the 
gaid localities and areas. While we do not 
delve into details, it is useful to mention 
that the Police allegations are again vague 
in respect of the remaining imputations 
namely: 

“That you keep knife with you for un- 
lawful purpose and threaten the persons 
residing in the area’ with dire conse- 
quences and further deter them from mak- 
ing report to police. | ` 

That you have engaged yourself in com- 
mission of offences. against person and 


property attended with force and violence 
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for which the following cases were re- 
gistered against you by the Police > 


8. The petitioners reply affidavit 
makes startling disclosures about the 
police methods of implicating innocent 


people. However, the version of the peti- 
tioner can hardly be swallowed since he 
is a self-confessed perjurer. Nevertheless, 
it is not too much to ask Government to 
take effective measures to prevent Police 
methods straying into vice. We hopefully 
remind the State about what Justice Bran- 
diase once observed: [Olmstead v. U. S. 
(1928) 277 US 488]. 
“Crime is contagious. If the govern- 
ment becomes a law breaker, it breeds 
contempt for law”...... “To declare that 
in the administration of the criminal law 
the end justifies the means—to declare 
that the government may commit crimes 
in order to secure the conviction of a pri- 
vate criminal—would bring terrible retri- 
bution. Against that pernicious doctrine 
this court must resolutely set its face.” 


In the same American decision we have 

just mentioned Justice Holmes observed; 
“We have to choose, and for my part I 
think it a less evil that some criminals 
should escape than that the Government 
should play an ignoble part.” 

9. The provisions of the statute osten- 
sibly have a benign purpose and in the 
context of escalation of crimes, may be 
restrictions which, in normal times might 
appear unreasonable, may have to be 
clamped down on individuals. We are 
conscious of the difficulties of detection 
and proof and the strain on the police in 
tracking down criminals. But fundamen- 
tal rights are fundamental and personal 
liberty cannot be put at the mercy of the], 
Police. Therefore, Ss. 47 and 50 have to 
be read strictly. Any police apprehension 
is not enough. Some ground or other is 
not adequate. There must be a clear and 
present danger based upon credible mate- 
tial which makes the movements and acts 
of the person in question alarming or 
dangerous or fraught with violence. Like- 
wise, there must be sufficient reason to 
believe that the person proceeded against 
is so. desperate and dangerous that his 
mere presence in Delhi or any part there- 
of is hazardous to the community and its 
safety. We are clear that the easy possibi- 
lity of abuse of this power to the detri- 
ment of the fundamental freedoms of the 
citizen persuades us to insist that a strin- 
gent test must be applied. We are further 
clear that natural justice must be fairly 
complied with and vague allegations 
and secret hearings are gross viola- 
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tions of Articles 14, 19 and 21 of 
the Constitution as expounded - by this 
Court in Maneka Gandhi, (1978) 1 SCC 
248: (ATR 1978 SC 597). We do not go 
deep into this question for two reasons: 
there is another petition where the con- 
stitutionality of these identical provisions 
is in issue. Secondly, the counsel for the 
State has fairly conceded that no action 
will now be taken even by way of sur- 
veillance against the petitioner. In an age 
when electronic surveillance and (sic) mid- 
night rappings at the door of ordinary 
citizens remind us of despotic omens. We 
have to look at the problem as 
with peril to constitutional values and 
not with lexical laxity or literal liberality. 


10. Having made these observations, 
we leave the question of vires open for 
final investigation, if necessary, in other 
cases pending before this Court. We think 
“counsel for the State was right in repre- 
senting that no further action would be 
taken against the petitioner. We dispose 
of the petition as calling no longer for 
directions but emphasise the need of the 
State to issue clear orders to the Police 
Department to free the processes of in- 
vestigation and prosecution from the 
contamination of concoction through the 
expediency of stockpiling of stock-wit- 
nesses, To police persons who get rich 
quick by methods not easily or _licitly 
understandable, is perhaps a social ser- 
vice: Among the list of wanted persons 
must be not only the poor suspects but 
the dubious rich. To keep an eye on their 
activities, without close shadowing and 
surveillance may, perhaps, lead to crimi- 
mal discoveries, if they are not too in- 
fluential for the police. By this judgment 
what we mean is not to tell the Police 
ito fold up their hands and remain inac- 
tive when anti-social elements suddenly 
grow in wealth but to be activist and in- 
telligent enough to track down those who 
hold the nation’s health, wealth, peace 
and security in jeopardy. The only in- 
sistence is that the means must also be 
as good as the ends. 





Order accordingly. 
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Criminal Appeal No. 422 of 1976, D/- 
12-11-1980. 

State of Maharashtra, Appellant v. 
Krishnamurti Laxmipati Naidu, Respon- 
dent. 

(A) Evidence Act (1 of 1872), Sec. 38 — 
Murder trial — Testimony of eye-witness 
— Credibility — Minor variation in exa- 
mination-in-chief and cross-examination 
— Does not affect credibility of witness 
— Judgment dated 6-12-1975 (Bom), Re- 
versed. 


Where an eye-witness to the scene of 
occurrence stated that he saw ‘S’ giving 
blows with a stick to the accused and 
later diluted it by saying that he had seen 
S “trying” or attempting to hit the accus- 
ed with a stick when the latter had just 
started running away after stabbing S's 
father. 


Held that such a minor variation be- 
tween what he said on the point in exa- 
mination-in-chief and cross-examination 
did not affect his credibility, when the 
witness was consistent as to the point of 
substance, namely, those stick-blows to 
the accused were given or attempted by 
S after the accused had stabbed the 
deceased (S’s father) in the abdomen and 
not before. Judgment dt. 6-12-1975 (Bom), 


Reversed, (Para 14) 
. (B) Evidence Act (1 of 1872), S. 3 — 
Murder trial — Non-production of mate- 


rial witness — Adverse inference against 
prosecution if can be drawn — Judgment 
D/- 6-12-1975 (Bom), Reversed. 


Where all the circumstances vouched 
by the eye-witnesses unerringly and ir- 
resistibly led to the conclusion that the 
two contusions and the head injury were 
received by the accused after he had 
stabbed the deceased, the non-production 
of any witness loses its significance much 
less can it afford a ground for drawing 
an adverse inference against the prosecu- 
tion. (Para 18) 


Held that the very circumstance that 
the two contusions were located on the 
back of the accused, lent valuable assur- 
ance to the testimony of eyewitnesses, 


*From judgment of Bombay High Court 
D/- 6-12-1975. T 
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that these blows were given to ‘the accus- 


ed when he was running away or was 
about to run away after stabbing the 
deceased with his back towards the 


assailant and it was not possible to hold 
that the deceased or his son first gave 
blows to the accused and, as such, were 
the aggressors. (Paras 17, 18) 
Held further that if any of the three 
sons of the deceased bad given any of 
the three injuries with a stick to the ac- 
cused before the stabbing, then the natural 
instinct of the accused should have been 
to strike any of those assailants, and not 
the deceased who was unarmed. Judg- 
ment D/- 6-12-1975 (Bom), Reversed. 
(Para 18) 
(C) Evidence Act (1 of 1872), S. 82 — 
Dying declaration cannot be ignored when 
crucial facts are found in it. Judgment 
dt. 6-12-1975 (Bom), Reversed. 


Where the crucial facts were found in 
the dying declaration in which there was 
a mention that the stabbing of the deceas- 
ed by the accused was preceded by abus- 
ing of deceaséd’s son by the accused, to 
which the deceased objected, the same 
held could not be ignored merely on the 
ground that it did not include any state- 
ment as to how the accused had received 
the injuries. The crux of the whole matter 
was as to who had stabbed the deceased 
and why and it was already found in the 
dying declaration. Judgment D/- 6-12- 
1975 (Bom), Reversed. (Para 19) 

(D) Penal Code (45 of 1860), Ss. 299- 
800 Exception If — Murder — Exception 
— Burden is on accused to establish cir- 
cumstances which wouid bring his case 
within any exception. Judgment dated 
6-12-1975 (Bom), Reversed. 


It is for the accused to establish with 
a balance of probability circumstances 
which would bring his case within any 
Exception. (Para 20) 

Where the accused following an alter- 
cation with the deceased, stabbed the 
unarmed deceased twice in the abdomen, 
and caused such injuries as were suffi- 
cient in the ordinary course of nature to 
cause death, and did cause his death the 
assault could not be said to be sudden 
and unpremeditated and Exception II or 
any other Exception in Section 800 was 
not applicable. Since the accused had 
caused the injuries to the unarmed deceas- 
ed before he received the stick blows 
given by deceased’s son it could not be 
said that the deceased was the aggressor 
and that the accused caused those fatal 
injuries to the deceased to ward off any 
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imminent apprehension of death or grie- 
vous hurt to himself. Judgment, D/- 
6-12-1975 (Bom), Reversed. 

(Para 20) 


SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated December 6, 1975, of the High 
Court of Bombay, allowing the appeal of 
the accused-respondent, Krishnamurti 
Laxmipati Naidu, and acquitting him of 
the charge under Section 302, Penal 
Code, in respect of the murder of one 
Mahadev Sidhuji Kale at Gondia. 


2. The deceased was a retired Rail- 
way Guard, aged about 65 years. After his 
retirement, he constructed a house in 
Civil Lines, Gondia and started living in 
it along with his six sons, includin 
Shivaji (P. W. 10), Satyanarayan (P. W. 18 
and his wife, Shakuntala (P. W. 7). The 
families of his married sons were also liv- 
ing in the same house. 

3. The respondent (hereinafter refer- 
xed to as the accused) was at the time of 
this incident a Railway Khalasi serving 
in the Loco Shed, Gondia. He was an 
unmarried person and was joint in resi- 
dence with his brothers, Vyenkat and 
Gajpati. One Madhukar Ramanna Bhon- 

irwar T W. 18) was also living in the 

ouse of the accused along with his wife, 
Kamalabai, and four children till about 
Janvary or February, 1973. Bhongirwar 
then left that house and came to reside 
in the half portion of the first floor of 
the house of the deceased, as a 
tenant paying a monthly rent. The 
accused use to visit the house 
of the P. W. 18 in the latters ab- 
sence and meet his wife Kamalabai. This 
gave cause for quarrels between Bhongir- 
war on the one hand and the accused on 
the other. The deceased and his family 
members also disliked the visits of the 
accused to Kamalabai in the absence of 
her husband, as they abprohendeg that 
this might have a bad environmental 
effect on the daughters and daughter-in- 
laws of the deceased. Consequently, the 
deceased and his family members asked 
the accused to desist from paying visits 
to Kamalabai. The accused started nurs- 
ing a grudge against the deceased and his 
family members. On March 1,.1978, he 
assaulted Chandrakant (P. W. 22) in the 
Chowk situated to the north of the house 
of the deceased. Thereafter, the accused 
and his elder brother, Vyenkat, went to 
the apartment in the occupation of Bhon- 
girwar (P. W. 18), after nightfall. Bhon- 
girwar confronted them and demanded 
an explanation as to why the accused was 
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visiting his. house in his absence. The ac- 
cused retorted that he was visiting .at the 
invitation of Kamalabai. Kamalabai refut- 
ed this insinuation. The accused then de- 
_ manded that the photograph showing 
him in the company of Kamalabai, be re- 
ae to him. The photograph was re- 
turned, : 


4. On March 8, 1978 at about 7 p. m., 
while Shivaji (P. W. 10) was entering his 
family house, the accused’ came there. 
Brandishing an open knife, he challenged 
Shivaji to come out and started hurling 
abuses, On account of fright, Shivaji went 
into his house. Before Shivaji -could come 
out armed with a stick, Mahadeorao 
deceased came out and tried to pacify the 
accused. A loud exchange of hot words 
between the accused and the deceased en- 
sued. On hearing this altercation, Shakun- 
tala, the mother of Shivaji also came out 
.and stood by the side of her husband. The 
-accused stabbed Mahadeorao twice in his 
abdomen. The deceased uttered the word 
“Ah”, bent down and pressed his wounds 
with the corner of his Dhoti. In the mean- 
time, Shivaji had come out with a stick. 
The accused pushed and threw down 
Shakuntalabai to the ground and started 
running away. Shivaji then gave blows 
with the stick to the accused and chased 
him. Shivaji’s brothers, Chandrakant and 
Ramkrishna also joined in the chase, but 
the accused escaped. 

5. On receiving a 
P. W. 18 at 7.40 p. 


message ‘from 
m, Laxmikant 


(P. W. 28), the Circle Police Inspector - 


made an entry (Ex, 28) in the Daily Diary 
and then immediately proceeded to the 
K. T. S. Hospital. Reaching there, he 
found that the condition of Mahadeorao 
was serious. He lost no time in sending 
a message to the Taluqa Executive Magis- 
trate through his Sub-Inspector. There- 
upon, Shri Girdhari Singh Thakur, the 
Taluga Executive Magistrate arrived at 
the Hospital at 8.05 p. m. The Medical 
Officer certified that Mahadeorao was fit 
to make a statement. The Magistrate then 
recorded the dying declaration (Ex. 18) of 
Mahadeorao. The Sub-Inspector then, 
eri on the basis of that dying 
eclaration, recorded the report (Ex. 42) 
in the First Information Register, whereby 
a case under Section 307, Indian Penal 
Code was registered against the accused 
at 21.00 Hours, the same day. 


6. The deceased succumbed to his -in- 
juries at about midnight, The offence was. 
thereupon altered. to one under §. ‘302, 
Indian Penal Code. . ee os 
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7. To prove its case, the prosecution 
examined- six eyewitnesses, namely, 


Shakuntalabai (P. W.7), Shivaji (P. W. 10), 
Bhudhram (P. W. 11), Ramesh (P. W. 20), 
Beniram (P. W. 21) and Chandrakant 
(P. W. 22). Shakuntalabai is the widow of 
the deceased. At the trial, she was exa- 
mined as P. W. 7. As in the High Court, 
here also, a good deal of argument pivots 
round her testimony. Therefore, it will be 
worthwhile to extract material portions 
of the same, in extenso. In examination- 
in-chief, she stated:. ; 

“The incident took place at about 
7.80 p. m. on one Thursday about: a year 
back. My. husband had gone out after 
taking meals. At that time, I was. inside 
the kitchen room. I heard turmoil of some 
quarrel outside our house on the road. 
Hence, I came ‘out. My husband and the 
accused were having a verbal quarrel. I 
told my husband to come inside the 


‘house. At about that time, my husband 


uttered “Bap-re” and then the accused 
gave me a push and I fell down on the 
ground. I received an injury on my knee 
ue to the fall. I then fell unconscious. 
When I regained consciousness after a 
short time, I found myself inside the 
house and my husband on a cot. I saw 
that all his intestines had come out. My 
husband was then taken to the Hospital. 
At about 11.00 p. m, I learnt that my ` 
husband was no more.....- aa 

In cross-examination, she stated: 

“On the day of the incident when I 
came out both accused and my husband 
were talking each other in aloud tone. My 
husband was. telling the accused as to why 
he was coming and quarrelling with my 
son. I did not hear what the accused re- 

lied, as within that time the incident had 

appened. At that time my sons, Ram- 
krishna, Shiva. and Chandrakant were in 
the house. We run a Hotel. My son 
Satyanarain was in the Hotel. Gopal- 
krishna runs a Hotel in 1. T. I. He was 
there. Shridhar had gone out for a walk. 
When I saw my son Ramkrishna 
present along with my husband near the 
accused. It is true that Ramkrishna also 
was talking in a loud tone. My sons 
Shivaji and Chandrakant came at the 
place aftér the incident with sticks, after 
I fell down. They inflicted stick blows on 
the accused. Accused did not fall on the 
ground but he ran away. It is not true to 
say that when I came out E saw my hus- 
band and Ramkrishna holding the accus- 
ed and my three sons, Chandrakant, 
Shivaji and Shridhar giving stick blows to 
the accused. It is true that as I: went near, 
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I got a push and I fell down. It is not 
true to state that the members of my 
family had taken knife with them at the 
, time of the incident ...... I do not 
know how my husband received injuries 
or at whose hands.” 


8. The other eyewitnesses, P. W. 10, 
P. W. 11, P. W. 21 and P. W. 22 support- 
ed the prosecution story as to how 
following an altercation, the accus- 
ed fatally stabbed the deceased. 
They further, more or less, supported the 
prosecution version that the accused was 
given blows after the deceased had been 
stabbed. There .are, however, some dis- 
crepancies in their evidence, which have 
been made a ground, for rejecting their 
evidence by the High Court. In variance 
with the statement in cross-examination 
of P. W. 7, Shakuntalabai’s. P. Ws. 10, 11, 
2l-and 22 denied the immediate presence 
of Ramkrishna at the scene of occurrence 
before the stabbing. According to them 
Ramkrishna came on the scene when the 
accused was about to run away after 
stabbing the deceased. 


9. Examined at the trial under Sec- 
tion 342, Cr. P. C., the accused denied 
the prosecution case and gave his own 
version of the incidents of March 1, 1973 
and March 8, 1973. He admitted that he 
used to visit the house of Bhongirwar 
(P. W. 13) but added that he used to do 
so irrespective of whether Bhongirwar 
was present or not. He further admitted 
that he had given his photograph to 
Kamalabai wife of Bhongirwar but added 
that he had done so in the immediate 
presence of Bhongirwar. He contended 
that Mahadeorao deceased and his family 
members wanted Bhongirwar to vacate 
the house. The accused took up the 
cause of Bhongirwar and. remonstrated 
with the deceased and his family mem- 
bers as to why they wanted to evict 
Bhongirwar from the house which they 
had given to him on rent only a month 
before. The accused further admitted 
that Mahadeorao and his family members 
told him not to pass by the road in front 
of their house. In regard to the occur- 
rence on March 8, 1973 the accused said: 

“On that day I was passing by the 
house of Mahadeorao, when Shivaji who 
was standing near his compound asked 
me as to why I had come by that road. 
He also abused me as “Sala”. Shivaji told 
me that he would show it to me and then 
he went inside the house. Shivaji came 
out with a stick followed by Mahadeorao 
and Ramkrishna. Out of them Ram- 
Krishna and Mahadeorao caught me. 
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Ramkrishna held me by the neck (collar?) 
of the shirt’, while © Mahadeorao 
had held me by my left arm. Shivaji 


gave a blow on my head. I tried to ex- 
tricate myself. Then Chandrakant came 
with a knife and Shridhar came with a 
stick. Then Shridhar and Shivaji started 
beating me with sticks. Ramkrishna was 
beating me from the back. I struggled to 
save myself. “And I do not know how 
Mahadeorao got the injury in his stomach. 
After Mahadeorao got injured all the 
brothers left me and I ran away to 
Gadhha-kuli to the house of a friend.” 
He further admitted that he had receiv- 
ed the injuries mentioned in the medical 
certificate (Ex. 9). He denied that he had . 
given any blow with a knife to the deceas- 
ed. 


10. The trial Court found that the 


evidence of Shakuntalabai in her exa- 
mination-in-chief was reliable; that in 
cross-examination, her statement to the 


effect, that when she came out she saw 
her son, Ramkrishna, by the side of her 
husband quarrelling with the accused, was 
due to some slip of tongue and confusion 
and could not be preferred to that of the 
other eye witnesses, namely, Shivaji 
(P. W. 10), Bhudhram (P. W. 11), Beniram 
(P. W. 21) and Chandrakant (P. W. 22). 
In regard to Ramesh (P. W. 20), the trial 
court ‘said that he was a young boy of 16 
to I7 years, and had given a confused 
statement in regard to the sequence of 
events. The evidence of Ramesh did not 
impress the trial court very much. The 
court, therefore, did not find it prudent 
to rely on it. Nevertheless, the court did 
not go to the extent of holding that what 
the witness had stated was false, The trial 
court was deeply impressed by the tes- 
timony rendered by Bhudhram (P. W. 11). 
According to it, Bhudhram was a 
“natural” witness, his residential house 
being situated in the vicinity on the back 
of the house of the deceased. It found 
that Bhudhram’s evidence did not suffer 
from any taint, infirmity or bias and was 
fully reliable. The trial court did not re- 
ject Beniram’s evidence. Beniram 
(P. W. 21), in the opinion of the trial 
court, can, in a sense, be called a chance 
witness, nonetheless he has given all the 
minute details of the incident as it 
happened; that the only slur on his évi- 
dence is that he could not see in what 
direction the accused and Shivaji . and 
others, who were following him, had 
gone after the occurrence. The evidence 
of Chandrakant (P. W. 22) also impressed ` 
the trial court as true. The trial court 
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also relied upon the Dying Declaration 
(Ex. 18) of the deceased, which in its 
Opinion, supported the account given by 
the aforesaid eyewitnesses, and did not 
mention about the presence or participa- 
tion of Ramkrishna in the quarrel þe- 
tween Mahadeorao, deceased and the ac- 
cused. The trial court after a survey 
of the entire evidence on record 
rejected the version of the accus- 
ed. In the result, it convicted the appel- 
lant under Section 302, Penal Code, and 
sentenced him to imprisonment for life. 


li. On appeal by the accused, the 
High Court found as follows: 

(i) The dying declaration (Ex. 18) did 
not explain how the accused had sustain- 
ed the injuries. Therefore, the dying 
declaration itself would not suffice to 
hold the accused guilty. : 


(ii) The defence of the accused to the 
effect, that Mahadeorao and his sons, 
Ramkrishna, Shivaji, and Chandrakant 
beat him with lathis and were the ag- 
gressors, could not be ruled out beyond 
reasonable doubt, 


(iii) On account of the failure of the 
prosecution to examine Ramkrishna, “It 
was possible for the accused to say that 
an adverse inference should be drawn 
against the prosecution narration”, 


(iv) Several independent persons from 
the locality had admittedly gathered at 
the scene of occurrence and none of 
them had been examined by the prosecu- 
tion as to how the occurrence started. 


(v) The story of Ramkrishna coming to 
the spot just after the accused had stabb- 
ed the deceased and the giving of stick 
blows by Shivaji to the accused when 
the accused was running away, stood 
contradicted by the statement of Shivaji 
in the committal court, wherein he had 
said that at the time of the stabbing, his 
mother and Ramkrishna were both pre- 
sent near Mahadeorao. 


(vi) At the trial,- Shivaji was deliberate- 
ly evading to admit the presence of Ram- 
krishna at the scene. The evidence of 
Shivaji falls short of explaining all the 
injuries on the person of the accused. He 
was therefore, an unreliable witness. 
Since, Shivaji was the only witness who 
gave evidence as to the origin and start 
of the occurrence, in the absence of “clear 
and clinching evidence coming through 
all other witnesses as to the occurrence 
of the whole incident, the prosecution 
cannot succeed to bring home the guilt 
beyond reasonable doubt”. . 
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(vii) P. W. 7. Shakuntalabai (in cross- 
examination) does not support the first 
part of Shivaji’s testimony inasmuch as 
she stated in cross-examination that a 
quarrel between her husband and her son 
Ramkrishna on the one hand, and the ac- 
cused on the other was going on when 
she came out to the scene of occurrence; 
that her unfolding of the beginning of 
the incident is too simple to be accepted. 
The evidence of Shakuntalabai shows 
that when she had come out on hearing 
the turmoil, in all probability, her sons, 
i, e. Chandrakant, Shivaji, and Ram- 
krishna were present on the scene along 
with their father. In fact, according to 
her, Chandrakant as well as Shivaji had 
sticks with them and by these they had 
beaten the accused and as she tried to 
intervene, she had got the push. 


(viii) The evidence of Chandrakant is 
not creditworthy. His evidence “bristles 
with contradictions with the testimony of 
Shakuntala” inasmuch as the latter states 
that Chandrakant was armed with a stick. 
On the other hand, Chandrakant asserts 
that it was only Shivaji who gave blows to 
the accused with a lathi. 


(ix) Beniram W. 21) is also unreli- 
able. Although he was present in the 
Hospital when the police came there yet 
he did not even disclose to the. police that 
he was an eyewitness to the incident, and 
his statement was recorded by the police 
in the afternoon on the day following the 
occurrence, His evidence does not inspire 
confidence because on his own showing 
he was not remembering a single word 
that passed between Mahadeorao and 
the accused. 


(x) The testimony of Bhudhram 
(P. W. 11), was also not “helpful on the 
question as to how the incident started.” 
The testimony of this witness is not ac- 
ceptable for these reasons: (a) His state- 
ment was recorded by the police at 
6 p. m. on March 9, 1978, though he ad- 
mits that he was in the Hospital along 
with Mahadeorao. He did not, of his own 
accord, make a statement to the police 
when the latter came to the Hospital soon 
after the occurrence. (b) In fact, he could 
not witness the beginning and did not 
describe the incident and that he might 
have seen the chasing, that is, the last 
part of the incident. (c) He appears to be 
a neighbour and appears to be concern- 
ed with Mahadeorao and his family. (d) 
P. W. 11 has a tendency to deny obvious 
facts in that he goes to the extent of say- 
ing that he did not see Shivaji beating the 
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accused, which fact Shivaji himself con- 
tradicts. 

(xi) As regards the plea of private 

defence set up by the accused, the High 
Court has observed: 
_ “There may be or may not be truth in 
what the accused asserts indicating inflic- 
tion of the injuries in exercise of his right 
of private defence. By mere fact that this 
type of defence has not been established, 
it does not follow that the prosecution 
has fully and credibly disclosed and un- 
folded’ the whole occurrence. In the pre- 
sent case, there is to our mind, only a 
partial unfolding and disclosure made by 
the prosecution witnesses of the whole 
incident.” 

12. -We have heard counsel on both 
sides and have very carefully scrutinised 
the judgments of the courts below and 
the evidence on the record. It appears. to 
us that the reasons given by the High 
Court for rejecting the testimony of the 
eye-witnesses, particularly . Beniram 
(P. W. 21) and Bhudhram (P. W. 11) are 
manifestly unsustainable Bhudhram, as 
the trial court has rightly held, was a 
wholly independent and disinterested 
witness. His house is situated close to the 
house of the deceased. His coming to the 


spot on hearing the turmoil, was quite ` 


natural and probable. His evidence was 
almost impeccable. In  examination-in- 
chief, P. W. 11 clearly stated that he was 
taking meals inside his ‘house at about 
7 p. m. He heard a turmoil at the back 


of his house. Thereupon, he, came out. 


without finishing his meals and saw at a 
distance of about 40 feet from him, 
Mahadeorao, his wife and the accused. 
There were loud verbal exchanges be- 
tween Mahadeorao and the ‘accused, 
Shakuntalabai was also standing by the 
side of Mahadeorao. The witness could 
not follow all the talk between Mahadeo- 
rao and the accused. He remembered and 
could reproduce only one utterance of 
Mahadeorao: “What is the matter’? At that 
time, the witness saw one weapon the blade 
portion of which was shining like a knife 
in the right hand of the accused. Within 5 
to 10 seconds, the witness saw Shivaji 
(P. W._10) coming out of his house. Just 
at that moment, the -witness saw the ac- 
cused stabbing the deceased twice in' the 
stomach with that shining weapon. 
Bhudhram also deposed to the fact as to 
how the accused-then pushed Shakuntala- 
bai and threw her to the ground. Just 
after the stabbing, Mahadeorao uttered 
“Ah!” and pressed his stomach with his 
dhoti and bent over. It was at this junc- 
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ture, that Shivaji armed with a bamboo 
stick assaulted the accused who had start- 
ed running away. Shivaji and his brother, 
Chandrakant chased the accused. There- 
after, Ramkrishna ran after the accused 
followed by his brothers. . 


13. We. find that the observation of 
the High Court that Bhudhram (P. W. 11) 
had not stated about the fact of Shivaji 
assaulting the accused with a stick, is 
factually incorrect. Furthermore, it is not 
a fact that the accused (or Bhudhram 
P. W. 11?) could not reproduce ‘even’ a 
single word of the verbal exchanges that 
were going on between Mahadeorao and 
the accused. To the extent, he remember- 
ed, he reproduced the same in his exa- 
mination-in-chief. The mere fact that he 
could not remember every word that 
passed between the accused and the 

eceased was hardly a ground to discard 
his testimony. The third argument, too, 
employed by the High Court for rejecting 


his testimony is clearly’ untenable. True, “ 


that in cross-examination, the witness ad- 
mitted that he had ‘also gone to the 
Hospital on a cycle after Mahadeorao 
had been taken there; but he asserted 
that he did not see the Police Sub- 
Inspector there. Nothing was brought out 
further in cross-examination to show that 
he had met the Police Sub-Inspector in 
the Hospital. The Police Sub-Inspector 
also was not asked as to whether he had 
met this witness in the Hospital. There 
was absolutely no reason to reject his 
sworn word. on this point. The witness 
had thus no opportunity of making a 
statement to the police in the Hospital, 
about the occurrence, The mere fact that 
he did not, of his own accord, go forth- 
with to the Police Station, and tell them 
that he had also seen the occurrence, was 
no ground to brush aside his evidence. 
There is absolutely nothing in his state- 
ment to show that he was related to the 
deceased or his sons, or was in any way 
interested in the prosecution or had any 
axe. of his own to grind against the ac- 
cused. In cross-examination, he denied 
that Ramkrishra and Mahadeorao had 
both caught the accused and the latter 
was. trying to extricate himself. He also 
denied the suggestion that Ramkrishna 
and Mahadeorao had loudly called out 
the other members of the family. He fur- 
ther denied the presence of Shridhar at 
the scene of the incident., According to 
the witness, he saw a stick in the hand 
of Shivaji. He added that he did not see 
him actually beating the accused, but saw 
him trying to assault the accused with 
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that stick. He clarified that Shivaji was 
about 20 to 30 feet from the accused and 
Mahadeorao and the latters wife when 
the accused stabbed Mahadeorao. 

14, The High Court was not right in 
saying that Bhudhram (P. W. 11) might 
have seen only the last part of the inci- 
dent. The witness has given an account 
of the whole incident, from the start to 
the finish, The occurrence was preceded 
by a loud altercation. The witness being 
a neighbour was_ naturally attracted to 
the spot by the noise of that turmoil. Fur- 
ther, it is not correct that the witness had 
a tendency to deny obvious facts. He 
first stated that he saw Shivaji givin 
blows with a stick to the accused an 
later diluted it by saying that he had seen 
Shivaji “trying” or attempting to hit the 
accused with a stick when the latter had 
just started running away after stabbing 
the deceased. There was a melee after 
the stabbing, and the witness saw this 
from a distance of 30 feet or so. Such a 
minor variation between what he said on 
this point in examination-in-chief and 
cross-examination did not affect his cre- 
dibility, when the witness was consistent 
as to the point of substance, namely, 
these stick-blows to the accused were 
given or attempted by Shivaji after the 
accused had stabbed the deceased twice 
in the abdomen and was running away 
or about to ran away from the scene. 

15. Similarly, we find no substance in 


the reasons for which the High Court has ` 


discarded the evidence of Beniram 
(P. W. 21). The shop of Beniram was 
located at a distance of about 120 feet 
from the scene of ‘occurrence. Although 
be could not see the occurrence while 


* sitting at his shop, he could have easily 


heard the loud altercation that preceded 
the occurrence between the deceased and 
the accused. The house of the witness is 
also situated at a distance of two houses 
away from that of Mahadeorao. At the 
time of occurrence, the witness was pro- 
ceeding to his house for taking meals. 
The occurrence took place at about 7 or 
7.80 p. m. It was dinner time. This is clear 
from the evidence of P. W. 11, also, who 
was taking his meals when he heard the 
turmoil near the house of the deceased. 
Beniram also claimed to have seen the 
accused stabbing the deceased in the 
stomach. According to him, Shivaji also 
came immediately after the stabbing of 
the deceased. Shivaji was then carrying 
a Stick with which he gave one or two 
blows to the accused who, after pushing 


aside the wife of Mahadeorao, started 
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running away. The witness deposed how 
Ramkrishna, Chandrakant and Shivaji 
then came out from the house and start- 
ed chasing the accused, who however, 
escaped towards the loco-shed. It is true 
that the witness was in the Hospital with 
Mahadeorao till the Jatter’s death, and 
the witness did not then and there tell 
the police as to what he had seen of the 
occurrence, But no pointed question was 
put to the byes Officer (P. W. 23) 
as to whether he had met P. Ws. Beniram 
and Bhudhram in the Hospital. Nor was 
any specific question put to P. W. 28'as 
to why he did not record the statements 
of Bhudhram and Beniram on the very 
night of occurrence. This being the case, 
no capital could be made out of the omis- 
sion on the part of the Investigating 
Officer to record the statements of these 
witnesses on the night of the occurrence. 
Similarly, the inability of the witness to 
reproduce any words of the altercation 
that was going on between the deceased 
and the accused was hardly a ground to 
dub him unreliable. 

16. The crucial point for determina- 
tion, was, whether the accused had 
received the injuries while running away 
from the scene of occurrence after stabb- 
ing the deceased, or prior to the stabbing. 
All the eyewitnesses, namely, P. W. 10 
Shivaji, P. W. 11 Bhudhram, P. W. 21 
Beniram and P, W. 22 Chandrakant were 
unanimous in testifying that the accused 
was given stick-blows after he had 
stabbed the deceased and was about to 
run or had started running away. 


17. The medical evidence furnished 
by the Djur Report (Ex. 9) of the accus- 
ed shows, that apart from seven simple 
abrasions, which according to the Doctor 
were sustained by friction, the accused 
had only three injuries caused with a 
blunt weapon. One of them was a simple 
lacerated wound on the mid parietal 
region of the head, slightly oblique from 
upwards to downwards the right ear. The 
other two injuries were contusions located 
on the left and right shoulder blade 
regions. These three injuries had in the 
opinion of the Doctor, been caused with 
a blunt object, which would include a 
stick, Witnesses may lie, but circumstan- 
ces cannot. The very circumstance that 
these two contusions were located on the 
back of the accused, lent valuable assur- 
ance to the testimony of Shivaji, P. W. 10, 
and the other eye-witnesses, that these 
blows were given to the accused when 
he was running away or about to runs 
away with his back towards the assailant. 
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-As regards the lacerated wound on the 
right side’ parietal region, this could also 
be sustained by him at the hands of an 
assailant at the back of the accused. It 
is not strictly correct to say that Shivaji 
did not give any explanation of all the 
injuries found on the deceased. We have 
already observed that there were only 
three real injuries worth notice, on the 
accused that could be caused with a stick, 
the rest being abrasions caused by fric- 
tion against hard-surface ete. Shivaji 
stated that he had given 8 or 4 stick-blows 
to ‘the accused after the accused had stab- 
bed his father and pushed and thrown 
down Shankuntalabai, and was about to 
run away. Shivaji thus fully accounted 
for the three real injuries found on the 
accused. 


18. It is true that in cross-examination, 
Shakuntalabai (P. W. 7) stated that when 
she came out, she saw her son Ram- 
krishna present along with her husband 
near the accused, and Ramkrishna had 
‘also joined in the altercation with the ac- 
jeused. Even so, it is not possible to hold 
that Ramkrishna or the deceased first 
gave blows to the accused and, as such, 
were the aggressors. None of the eye- 
witnesses not even Shakuntalabai, has 
stated that Ramkrishna or the deceased 
had any weapon with him. Even the ac- 
cused did not allege in his statement 
under Section 342, Cr. P. C. that the de- 
ceased was armed. It is true that accord- 
ing to Shakuntalabai, both her sons Shi- 
vaji and Chandrakant had come out arm- 

- ed with sticks, but she said in the same 
breath that these two came out when she 
had been pushed and thrown down by 

_the accused. Even if both Shivaji and 

Chandrakant came out and gave stick- 

blows to the accused, that was, according 
to her version, only immediately after the 
deceased had been injured.- Furthermore, 
if any of the three sons of the deceased 
had given any of the three injuries with a 
` Istick to the accused before the stabbing, 
then the natural instinct of the accused 
should . have been to strike any of 
those assailants, and not the deceased, 
who was unarmed. All these circum- 
stances vouched by the’ eye-witnesses 
unerringly and irresistibly led to the con- 
clusion that the two contusions and the 
head injury were received by the accused 

‘after he had stabbed the deceased. Once 
it is found that the accused ` received 

‘these contusions and the head injury 
jafter: the stabbing, the non-production af 
Ramkrishna.as a witness loses its signi- 

‘|ficance much less could it afford’a- ground 
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for drawing an adverse inference against 
the prosecution. 

19. We further find that the learned 
Judges of the High Court were not justi- 
fied in ignoring the dying declaration 
(Ex. 18) ofthe deceased merely on the 
ground thatitdid not include any state- 
ment as to how the accused had received 
the injuries. This dying declaration, which 
was recorded by the Taluka Magistrate in 
the Hospital, is a very brief statement. It is 
to the effect: “Krishna Laxmipati Mad- 
rasi stabbed me with the knife. He was 
abusing my son, Shivajirao. I objected 
him. Because of that he stabbed me with 
the knife........ My son Chandrakant 
rushed (at us). On seeing him -Krishna 
ran away.” It may be noted that although 
the deceased was fit enough to make a 
statement, yet on account of being in 
great agony, his words were scarce. He 
could not be bothered more by the Magis- 
trate in such a condition. It would have 
been sheer torture to him, if the Magis- _. 
trate tried to interrogate him at length in ` 
regard to all the details. The crux of the 
whole matter was as to who had stabbed 
the deceased and why. These crucial facts 
are to be found in the dying declaration 
(Ex. 18), in which there is a mention that 
the stabbing of the deceased by the ac- 
cused was preceded by abusing of Shivaji 
by the accused, to which the deceased 
objected. True, that the dying declaration . 
mentions about Chandrakant’s coming to 
the scene of occurrence (possibly armed 
with a stick), It is further correct that in 
the dying declaration, the deceased did 
not say specifically anything with regard 
to Shivaji's coming to the spot armed with 
a stick. But the dying declaration does 
clearly mention that whosoever came out_~ 
to intervene, whether it was Chandrakant 
or Shivaji or both, did so only after tha 
deceased had been stabbed by the ac- 


cused. 


20. The dying declaration supports 
the substratum of the prosecution case 
as narrated by the eyewitnesses, that the 
accused had following an altercation with 
the deceased, stabbed the unarmed de- 
ceased twice in the abdomen, and caused 
such injuries as were sufficient in the 
ordinary course of nature to cause death, 
and did cause his death, It was therefore, 
for the accused to establish with a 
balance of probability circumstances which 
would bring his case within any Excep- 
tion. Since the deceased was unarmed 
and the assault cannot be said to be sund- 
den and unpremeditated, Exception II or 
any other Exception in Section 300, 
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I. P. C. will not apply. Since the accused 
had caused the injuries to the unarmed 
deceased before he received the stick 
blows given by Shivaji, it cannot be said 
that the deceased was the aggressor and 
that the accused caused those fatal in- 
{juries to the deceased to ward off any 
imminent apprehension of death or griev- 
ous hurt to himself. On the other hand, 
the accused came armed with an open 
knife in front of the house of the deceas- 
ed and challenged Shivaji in abusive 
terms to come out and face him. In these 
circumstances, the accused had miserably 
failed to make out a plea of private de- 
fence. In his statement the accused did 
not even admit that he had inflicted any 
wound on the deceased. He asserted that 
Chandrakant son of the deceased had 
come out armed with a knife, thereby, 
obliquely suggesting that it was the son 
who had stabbed his father. This was a 
patently false and absurd position taken 
by him. The accused did not say that 
` Chandrakant had come armed with a 
stick and beat him. On the other hand, he 
alleged that both Shivaji and Shridhar 
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had beaten him with sticks. It is mani- 
fest from the evidence of all the eye- 
witnesses that Shridhar was not there. 


The version of the accused that Shridhar 
had also beaten him with a stick was 
false. As already found above, Shivaji 
(P. W. 10) had beaten the accused after 
he had stabbed the deceased and was 
about to run or running away from the 
scene of offence. He had no justification 
to cause the stab wounds to the deceased, 
which as testified by the medical witness 


were sufficient to cause death in the 
ordinary course of nature. 
21. For the foregoing reasons, we 


allow this appeal, set aside the impugned 
judgment of the High Court acquitting 
the accused, and restore that of the trial 
court convicting the accused under Sec- 
tion 302, Penal Code, and sentencing him 
to imprisonment for life, for the murder 
of Mahadeorao deceased. The accused 
shall surrender to his bail-bonds to serve 
out the sentence inflicted on him. 


Appeal allowed. 
e 
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V. R. KRISHNA IYER AND R. S. 
PATHAK, JJ. 


Writ Petn. No. 5287 of 1980, D/- 4-11- 
1980, 


Kishor Singh Ravinder Dev etc, Peti- 
tioners’ v. State of Rajasthan, Respondent. 


(A) Constitution of India, Arts. 2, 1, 
19, 14 — Human dignity — Not to be 
ignored even in prisons — Solitary con- 
finement and putting fetters — To be 
resorted only in rarest of rare cases for 
security reasons — S. 46 of Prisons Act 
and Rr. 1 (f), 46 and 79 of Rajasthan Pri- 
sons Rules — Interpretation of — Must 


-be in consonance of Art. 21. 


Flimsy grounds like “loitering in the 
prison”, “behaving insolently and in an 
uncivilised manner”, “tearing off his his- 
tory ticket” cannot be the foundation for 
the torturesome treatment of solitary con- 
finement and cross-bar fetters. Keeping 
prisoners in separate solitary rooms for 
long periods from 8 months to 11 months- 
spells long enough to be regarded as bar- 
barous and would amount to breach of 
fundamental law laid down by the Sup- 
reme Court in Sunil Batra’s case, (AIR 
1978 SC 1675). Solitary confinement dis- 
guised as “keeping in separate cell” and 
imposition of fetters are not to be resort- 
ed to save in the rarest of rare cases and 
with strict adherence to the procedural 
safeguards contained in the decisions of 
the Supreme Court relating to the punish- 
ment of prisoners. (Paras 7, 3) 

Section 46 of the Prisons Act and 
Rr. 79 (1) (f) and 46 of Part VI of the 
Rajasthan Prisons Rules (1951) cannot be 
read in the absolutist expansionism. That 
would virtually mean that prisoners are 
not persons to be dealt with at the 
mercy of the prison echelons. This coun- 
try has no totalitarian territory even with- 
in the walled world we call prison. Arti- 
cles 14, 19 and 21 operate within the 
prisons in the manner explained in Sunil 
Batra’s case. If special restrictions of a 
punitive or harsh character like solitary 
confinement or putting fetters have to be 
imposed for convincing security reasons, it 
is necessary to comply with natural jus- 
tice.as indicated in Sunil Batras case. 
Moreover, there must be an appeal from 
a prison authority to a judicial organ whea 
such treatment is meted out. Human dig- 
nity is a dear value of our Constitution 
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not to be bartered away for mere appre- 
hensions entertained by jail officials. 
(Paras 10, 11, 12) 
The old rules and circulars and instrue- 
tions issued under the Prisons Act are 
read incongruously with the Constitution, 
especially Art. 21 and interpretation put 
upon it by the Supreme Court. There- 
fore, it was directed that all the State 
Governments in the country convert the 
rulings of the Supreme Court bearing on 
Prison Administration into rules and in- 
structions forthwith so that violation of 
the prisoners’ freedoms can be avoided. 
AIR 1978 SC 1675 and AIR 1980 SC 1579 
and 1980 SCC (Cri) 834, Followed. 
(Para 18) 
(B) Constitution of India, Art. 21 — 
Use of “third degree” methods by Police 
deprecated — Governmenťs attention in- 
vited to Police cruelties — Importance of 
human life underlying Art. 21 emphasised. 
. The Supreme Court had passed an 
order for producing a prisoner before it. 
It was alleged that while the prisoner 
was being taken to the Court he was man- 
handled severely by the escort police. 
The Supreme Court ordered enquiry 
in the matter and observed that no police 
lifestyle which relies more on fists than 
on wits, on torture more than on culture 
can control crime because means boome- 
rang on ends and re-fuel the vice which 
it seeks to extinguish. Secondly, the State 
must re-educate the constabulary out of 
their sadistic arts and inculcate a respect 
for the human person—a ‘process which 
must begin more by example than by 
precept if the lower rungs are really to 
‘emulate. Thirdly, if any policemen are 
found to have misconducted themselves, 
no sense of police solidarity or inservice 
comity should induce the authorities to 
hide the crime. Condign action, quickly 
taken is surer guarantee of community 
credence than bruiting about that “all is 
well with the police, the critics are 
always in the wrong”. Nothing is more 
cowardly and unconscionable than a per- 
son in police custody being beaten up an 
nothing inflicts a deeper wound on our 
constitutional culture than a State official 
running berserk regardless of human 
tights. The Court expressed the hope that 
the basic pathology which makes police 
cruelty possible will receive Government's 
serious attention and the roots of ‘third 
degree would be plucked out or other- 
wise Art. 21, with its profound concern 
for life and limb, will become dysfunc- 
tional unless the agencies of the law in the 
police and prison establishments ` have 
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sympathy for the humanist creed of that 
icle, (Para 5) 
Cases Referred: Chronological Paras 


AIR 1980 SC 1579 : (1980) 3 SCC 488: 
1980 Cri LJ 1099 7, 8, 11, 12. 14 
1980 SCC (Cri) 834 ll, 12, 14 


AIR 1978 SC 1675: (1978) 4 SCC 494: 
1978 Cri LJ 1741 2, 4, 7, 8. 10, 11, 
12, 14 

Mr. P. H. Parekh, Advocate, Amicus 


Curiae, for Petitioners; Mr. B. D. Sharma, 
Advocate. for Respondent. 


KRISHNA IYER, J.:— The moral of 
this case is poignant. So long as an iron 
curtain divides the law set by the Con- 
stitution and lit by the Supreme Court 
from the minions of the State, so long 
shall this Court’s writ remain a mystic 
myth and harmless half-iruth making law 
in the books and law-in-action distant 
neighbours. This shall not be. 

2. The sombre scenario unfurled by 
this habeas corpus proceeding begins with 
a telegram (dated 8-10-1980) on behalf of 
the prisoners—the petitioners—to one of 
us, complaining, manu brevi, of insuffer- 
able, illegal solitary confinement punctuat- 
ed by periods of iron fetters, a lot shared 
by two others with him in Jaipur Central 
Jail. This trauma-laden message read: 

“Convict Kishore Singh Ravinder Dev 
Pareek Surjeet Singh Central Jail Jaipur 
confined in cells with fetters illegally 
unconstitutionally more than eight months 
habeas corpus writ prayed order enquiry 
and save Daulat Singh” 

This grievance’ of the prisoners in ‘twisted 
gyves triggered off judicial action with 
telegraphic speed, as it were, and the 


~ 


Bench directed that the prisoners be — 


forthwith liberated from solitary confine- 
ment and freed from fetters in terms 
of the law laid down by this Court in 
Sunil Batra’s case (1978) 4 SCC 494: (AIR 
1978 SC 1675). That order dated October 
6, 1980. reads: 


“We appoint Shri P. H. Parekh as 
amicus curiae. 

If the petitioner is in solitary confine- 
ment, -he will be released from solitary 
confinement forthwith in the light of the 
decision of this Court in Sunil Batra’s 
case. Thè Superintendent of the Central 
Jail concerned will report to this Court 
on 21st October, 1980 the number of cases 
with particulars of persons in solitary 
confinement in that prison. He will appear 
in person on that date. Notice to Shri 
B. D. Sharma, Standing Counsel for the 
State of Rajasthan.” 
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Counsel’s services, under our _litigative 
process, are a necessary facility for reme- 
dial justice and so we took this step of 
appointing Shri P. H. Parekh as amicus 
curiae. The whole bar, if it has a larger 
dedication, is amicus curiae, because no 
cause should be dearer to a people-orient- 
ed, justice-centred profession, despite its 
esoteric genes, elitist strands and lucra- 
tive slant, than to be a decisive actor in 
the democracy of judicial remedies so 
that no man— be he poor man or pri- 
soner, dissenter, delinquent, eccentric or 
extremist — shall suffer what the law 
forbids. In this court, the members of the 
bar, whenever -called up by the bench 
have kept the door ajar and unfailingly 
helped the Court as free janitors of justice 
and free forensic functionaries at the 
service of any one aggrieved by injustice 
and seeking legal justice. After all, the 
great proposition that inspires the calling 
of justicing — by the Bench and the Bar 
alike — is best expressed by Dr. Martin 
Luther King (Jr) in his letter from 
Alabama Prison. 

Injustice anywhere is a threat to justice 
everywhere. We are caught in an in- 
escapable network of mutuality, tied in a 
single garment of destiny. Whatever 
affects one directly affects all indirectly. 


8. We must, even here, record our 
appreciation of.Shri Parekh’s passion for 
the prisoners’ cause coupled with pains- 
taking presentation of the grievances 
they had. So too Shri B. D. Sharma’s 
commitment to jail justice, beyond jailor’s 
injustice i. e. his client’s brief. In re- 
trospect, we feel it was right that we took 

uick action to liberate the three prisoners 
fom their callously lonely barbarously 
fettered solitary custody. Justice must be 
instant and it has been wisely said: “Cau- 
tion, caution, sir! It is nothing but the 
word of cowardice!” John Brown: quoted 
by Bruce Catton, Life, Sept. 12,. 1955. 
Where human bondage and personal 
torture are involved, to wait is to defeat. 
In personal liberty jurisprudence, this 
court has not tarried or teetered and shall 
not, The reason is clear, The writ must 
right the wrong forthwith or must stand 
self-condemned as make-believe. Where 
justice is in jeopardy or freedom is in 
fetters the court is not non-aligned and 
acts with sensitive speed. Time is of the 
essence where otherwise torture is the 
consequence. 

4, The order of this court dated 6-10- 
1980 brought counsel on both sides into 
the scene, set free the prisoners from the 
hateful ‘solitary’ and summoned before 
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us the presence of the Superintendent of 
the Prison on 21-10-1980 to answer for his 
breach of the fundamental law Jaid down 
in Sunil Batra (1978) 4 SCC. 494: (AIR 
1978 SC 1675), On that day, i. e. 21-10- 
1980, after a brief hearing, we directed: 


“The respondent will file a detailed 
affidavit giving particulars and also pro- 
duce the proceedings relating to the en- 
quiry held resulting in solitary confine- 
ment, The prisoner will be produced on 
24-10-1980 in this Court and Shri -Parekh 
will be allowed to interview him.” 


Pursuant to this order, the Superinten- 
dent of the Jail submitted his explanation 
for what in the light.of Batra (supra) 
ratio, is unlaw. We will presently con- 
sider the conduct of the ‘delinquent’ 
jailor but the more disturbing episode 
rought to our painful notice was the 
violence allegedly used by the escort 
police on the person of one prisoner, 
Surjeet Singh, while in transit and testi- 
fied to by the visible wounds counsel 
found. Shri Parekh shocked us into shame 
by seeking to show us the physical in- 
juries inflicted. If the writ of this court 
rings a person from the Jaipur prison to 
judicial presence can it be that a little set 
of constables in custody during transit 
violate, with brazen brutality, and cri- 
minal immunity the person of their 
charges and the hands of the law hang 
limp in the face of such lawlessness? 


“Justice without power is inefficient; 
power without justice is tyranny.... 
....Jjustice and power must therefore be 
brought together, so that whatever is just 
may be powerful, and whatever is power- 
ful-may be just.” (Blaise Pascal). 

So, we ordered: 


“We are very disturbed to be told by 
Shri Parekh, amicus curiae that one of 
the prisoners, Surjeet Singh while being 
taken to this Court was manhandled 
severely. Counsel says that there are 
bruises and other signs of injuries on his 
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person. The Superintendent of the 
Jail, who is present in Court, 
will take special care to see that 


this prisoner is taken to Jaipur safely. 
The Superintendent will take the prisoner 
Surjeet Singh to Ram Manohar Lohia 
Hospital today for examination of the 
prisoner and also for proper treatment 
which may be suggested by the Doctor 
in the Hospital. In the light of the medi- 
cal report the Superintendent will lay 
first information before the Police Sta- 
tion concerned against the constables. who 
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are the escorting police. It will be open 
to the prisoner himself to lay a com- 
plaint and facilities will be afforded by 
the prison authorities. We make it clear 
that the investigation should not have the 
slightest taint of departmental inclination 
to help a policeman if there is evidence 
of delinquency. A report will be put into 
this Court about what has been done, by 
31-10-1980.” 

5. Thereafter, the medical report, of 
which we haye been apprised by Shri 
Parekh, the report against the constables 
concerned, reported to us by Shri Sharma, 
are taking their course. We do not make 
any observations thereon as that is the 
subject of a separate enquiry. Even so, no 
police life-style which relies more on fists 
than on wits, on torture more than on 
‘culture can control crime because means 
boomerang on ends and re-fuel the vice 
iwhich it seeks to extinguish. Secondly, 
the State must re-educate the constabulary 
cut of their sadistic arts and inculcate a 
respect for the human person—a process 
which must begin more by example than 
by precept if the lower rungs are really 
to emulate. Thirdly, if any of these escort 
policemen are found to have misconduct- 
ed themselves, no sense of police soli- 
darity or in-service comity should induce- 
the authorities to hide the crime. Condign 
action, quickly taken is surer guarantee 
of community credence than _ bruiting 
about that ‘all is well with the police, the 
critics are always in the wrong’. Nothing 
is more cowardly and unconscionable than 
a person in police custody being beaten 
up and nothing inflicts a deeper wound 
on our constitutional culture than a State 
official running berserk regardless- of 
human rights. We believe the basic patho- 
logy which makes police cruelty possible 
will receive Government’s serious atten- 
tion. Who will police the police? What 
psychic stress and social deprivation of 
the constabulary’s life-style need correc- 
tive healing? When will ‘wits. not fists 
become a police kit? When will the roots 
of ‘third degree’ be plucked out and the 
fresh shoots of humanist respect put cut? 
We make these observations in the 
humane hope that Art. 21, with its pro- 
found concern for life and limb, will be- 
come dysfunctional unless the agencies 
of the law in the police and prison 
establishments have ‘sympathy for the 
humanist creed of that Article. 

6. This Court has frowned upon 
handcuffs save in the ‘rarest of rare’ cases 
where security will be seriously 
jeopardized unless iron restraint is neces- 
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sarily clamped on the prisoner. We are 
heartened to know that there are States 
where escorting is done with civility and 
humanity. For instance, para 443 of the 
Kerala Police Manual, 1970, Vol. FI, reads: 


“443. (1) The use of hand-cuffs or ropes 

causes humiliation to the person subject- 
ed to the restraint, and is contrary to the 
modern policy regarding the treatment of 
offenders, Therefore, handcuffing, and/or 
binding shall be restricted to cases where 
a person in custody is of a desperate 
character, or where there are reasons to 
believe that he will use violence or 
attempt to escape or where there are 
other similar reasons necessitating such a 
step.” 
We mention this here since policemen 
who beat those in their custody may with 
easy conscience handcuff and footcuff 
their charges, a course contrary to Arti- 
cle 21. 


= 


be 
7. The harrowing facts, in substantial 


measure emerge even from the statement 
of the case by the State. The petitioners 
have admittedly been kept in separate 
solitary rooms for long periods from. 8 
months to 11 months spells long 
enough to be regarded as_ barbarous, it 
Sunil Batra’s case (AIR 1878 SC 1675) 
(supra) is to prevail. Admittedly, cross-bar 
fetters were put on Kishore Singh for 
several days and on Surjeet Singh for 30 
days—counsel] for the petitioner has right- 
ly submitted that flimsy grounds like 
“loitering in the prison”, behaving in- 
solently and in an “uncivilised” manner, 
tearing off his history ticket, were the 
foundation for the torturesome treatment 
of solitary confinement and 
fetters. We have read the affidavit of the 
Superintendent and feel utterly unsatis- 
fied, that the mandate in Sunil Batra 
(supra) has been obeyed. This case and 
the uncivilised orders of cellular solitude 
and traumatic fetters compels us to repeat 
what we stated earlier in Sunil Batra (If): 
nd 3 SCC 488 at p. 494: (AIR 1980 SC 
1578): 


The essence of the matter is that in 
our era of human rights consciousness the 
habeas writ has functienal plurality and 
the constitutional regard for human 
decency and dignity is tested by this 
capability. We ideologically accept the 
words of Will Durant: Will Durant’s 
Article: “What Life Has Taught Me” pub. 
in Bhavan’s Journal, Vol. XXIV, No. 18, 
quoted in (1978) 4 SCC 494 at 514, para 


- 42: (ATR 1978 SC 1675). 
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It is time for all good men to come to 
the aid of their party, whose name is civi- 
lization. 


Likewise, we endorse, as part of our 
- constitutional thought, what the British 
Government’s White Paper [Will Durant’s 
Article, quoted in (1978) 4 SCC 494 at 
514: (AIR 1978 SC 1675)] titled “People 
in Prison”, stated with telling effect: 

A society that believes in the worth of 
individual beings can have the quality of 
its belief judged,. at Jeast in part,.by the 
quality of its prison and probation ser- 
vices and of the resources made available 
to them. 


8. We do not accept the Superinten- 
dent’s version that he had given a hearing 
to the prisoners before punishing them. It 
is a self-defensive pretence and perhaps 
the only veracious alibis available to him 
are that the vintage Prison Rules (Rule 1 
(f) Part 16 and Rule 79 of the Rajasthan 
Prison Rules, 1951) support the ad- 
ministrative absolutism of the prison boss 
and more to the point as counsel Shri 
Sharma candidly stated. The Superinten- 
dent was ‘innocent’ of the benign pre- 
scriptions in Sunil Batra (II) decision 
(1980) 8 SCC 488:(AIR 1980 SC 1579). 
Indeed, Shri Sharma, convincingly per- 
suaded us to take a lenient view of the 
delinquency of the Superintendent by 
emphasising that he had taken the Prison 
Superintendent through the effective 
exercise of reading and explaining the 
Batra rulings (1978) 4 SCC 494: (AIR 
1978 SC 1675) and (1980) 3 SCC 488 : (AIR 
1980 SC 1579) and assuring us that no 
more of solitary confinement disguised as 
“keeping in separate cell” and imposition 
of fetters will take place, save in the 
rarest of rare cases and with strict ad- 
herence to the procedural safeguards con- 
tained in the decisions of this Court relat- 
ing to the punishment of prisoners, We 
accept the bona fides of the prison official 
but emphasise that violation of Art. 21 
as interpreted by this Court in its recent 
decisions, if repeated, will be visited with 
more serious consequences. Even so, we 
will refer to the scripture relied on as 
absolvent of the sin complained of and 
reiterate tersely the mandatory prescrip- 
tions and proscriptions implicit in Art. 21 
and elucidated by case-law 


9. Rules 79 and 1 (£) of Part VI of the’ 


Rajasthan Prisons Rules, may be extract- 
ed here: 

79. “Special precautions for security: 
The Superintendent shall use his discre- 
tion in ordering such special precautions 
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as may be necessary to be taken for the 
security of any important prisoner, whe- 
ther he has received any warning from 
the Magistrate or not, as the Superinten- 
dent is the sole Judge of what measures 
are necessary for the safe custody of the 
prisoners; he shall be held responsible 
for seeing that precautions taken are 
reasonably sufficient for the purpose. 


1 (f). Cells may be used for the con- 
finement of convicted criminal prisoners 
who are in the opinion of the Superinten- 
dent, likely to exercise a bad influence 
over other prisoners, if kept- in their 
association.” 

These Rules were framed under S. 46 of 
the Prisons Act which also may be read 
at this stage: 


46. The Superintendent may examine 
any person touching any such offence, 
and determine thereupon and punish such 
offence by...... 


(6) imposition of handcuffs of such 
pattern and weight, in such manner and 
for such period, as may be prescribed by 
rules made by the Governor General in 
Council; 

(7) imposition of fetters of such pattern 
and weight in such manner and for such 
period, as may be prescribed by the 
rules made by the Governor General in 
Council; 

(8) separate confinement for any period 
not exceeding three months; 
Explanation— Separate confinement 
means such confinement with or without 
labour as secludes a prisoner from corm- 
"munication with, but not from sight of 
other prisoners, and allows, him not less 
than one hours exercise per diem and to 
have his meals in association with one or 
more other prisoners; 


(9) Cellular confinement means such 
confinement with or without Jabour as 
entirely secludes a prisoner from com- 
munication with, but not from sight of 
other prisoners. 

10. We cannot agree that either the 
Section or the Rules can be read in the 
absolutist expansionism the prison auth- 
orities would like us to read. That would 
virtually mean that prisoners are not per- 
sons to be dealt with at the mercy of the 
prison echelons. This country has no tota- 
litarian territory even within the walled 
world we call prison. Arts. 14, 19 and 21 
eperate within the prisons in the manner 
explained in Sunil Batra (1) AIR 1978 SC 
1675) (Supra), by a Constitution Bench of 
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this Court. It is significant that the two 
opinions given separately in that judgment 
agree in spirit and substance, in reason- 
ing and conclusions. Batra in that case 
was stated to be in a separate confine- 
ment and not solitary cell. An identical 
plea has been put forward here too. For 
the reasons given in Sunil Batra’s case we 
must overrule the extenuatory submission 
that a separate cell is different from 
confinement. The petitioners 
will, therefore, be entitled to move within 
the confines of the prison like others 
undergoing rigorous imprisonment. If 
leaa restrictions of a punitive or harsh 
character have to be imposed for convinc- 
ing security reasons, it is necessary to 
comply with natural justice as indicated 
in Sunil Batra case. Moreover, there must 
jbe an appeal not from Caesar to Caesar, 
but from a prison authority to a judicial 
organ when such treatment is meted out. 


jsolitar 


11. Sobraj in the same case (Sunil 
Batra, (AIR 1978 SC 1675) (supra)) was 
kept in fetters and reasons more per- 
suasive than in the present case were put 
forward in defence. This Court, however, 
directed “such fetters shall forthwith be 
removed”. Of course, we do not place any 
absolute ban but insist that only in 
extreme cases of compelling necessity for 
security of other prisoners or against 
escape can such fettering be resorted to. 
Human dignity is a dear value of our 
Constitution not to be bartered away for 
mere apprehensions entertained by jail 
officials. The latter decision of this Court 
in Sunil Batra (II) (1980) 3 SCC 488 : (AIR 
1980 SC 1579) clothes with flesh and 
blood the principles laid down in Sunil 
Batra (I) (AIR 1978 SC 1675) (supra). In 
Rakesh Kaushik [W. Ps. Nos. 893 and 549 
of 1980 decided on 30-4-80: (1980 SCC 
Cri) 834] the position has advanced fur- 
ther and concrete directions have been 
issued which we extract here because the 
law laid down by this Court applies not to 
one State or the other but to all national 
institutions in the country: 


“(2) He will further enquire, with. spe- 
cific reference to the charges of personal 
assault and compulsion for collaboration 
in canteen swindle and other vices made 
by the prisoner against the Superinten- 
‘dent n the Dy. Superintendent. 


(8) He will go into the question of the 
directives issued in the concluding portion 
of Sunil Batra’s case (W. P. 
(1980) 4 SCC 488: (AIR 1980 SC 1579) 
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with a view to ascertain whether these 
directions have been substantially compli- 
ed with and to the extent there is short- 
fall or default whether there is any 
reasonable explanation therefor. 


(4) Being a Visitor of the jail, it is part 
of his visitatorial functions for the Ses- 
sions Judge to acquaint himself with the 
condition of tension, vice and violence 
and peo grievance........ F 
We hold that the jail authorities in 
Rajasthan will comply with the principles 
so laid down. We read down S. 46 and 
Rules 1 @ and 79 of the Rajasthan Prison 
Rules and sustain them in this limited 
fashion. 


12. We direct the Respondents to act{ 
accordingly. Further. we remind the' 
Sessions Judges in the State of Rajasthan 
to remember the rulings of this Court in 
Sunil Batra I and II (AIR 1978 SC 1675 
and AIR 1980 SC 1579) and Rakesh 
Kaushik (supra) and act in such manner 
that judicial authority over sentensees 
and the conditions of their incarceration 
are not eroded by judicial inaction. 


18. We find that the old rules and 
circulars and instructions issued under the 
Prisons Act are read incongruously with 
the Constitution, especially Art. 21 and 
interpretation put upon it by this Court. 
We, therefore, direct the State Govern- 
ment of Rajasthan — and indeed, all the 
other State Governments in the country 


— to convert the rulings of this Court 
bearing on Prison Administration into 
rules and instructions forthwith so that | 
violation of the prisoners’ freedoms 


be avoided and habeas corpus litigation 
may not proliferate, After , human 
rights are as much cherished by the State 
as by the citizen. 


14, Since the petitioners have been 
released from separate confinement and 
from cross-bar fetters and since counsel 
for the State has assured us that nothing 
will be done in violation of the proposi- 
tions set out in the catena of cases of 
this Court (Sunil Batra I and IT (AIR 1978 
SC 1675 and AIR 1980 SC 1579) and 
Rakesh Kaushik (1980 SCC (Cri) 834) 
(supra)), we deem it unnecessary to give 
any further directives pursuant to this 
habeas corpus application. ` 

Order accordingly. 
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AIR 1981 SUPREME COURT 631 
= 1981 Cri. L. J. 34 
(From: Punjab & Haryana) 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 228 of 1975, D/- 
8-10-1980. 

Gumam Kaur, Appellant v. Bakshish 
Singh and others, Respondents. 

(A) Criminal P. C. (2 of 1974), S. 154 — 
F. L R. filed by a rustice lay woman — 
Omission to mention incidental facts can- 
not be attached any importance. Judg- 
ment of Punjab and Haryana High Court, 
Reversed. 

The fact that F. I. R, did not mention 
about clothes becoming stained with 
blood cannot be a circumstance of any 
significance as the First Information Re- 
port given by a rustie lay woman is not 
to be treated as or equated to the sum- 
mary of the entire prosecution case and a 
mere omission to mention an incidental 
fact camot have the effect of nullifying 
an otherwise prompt and impeccable re- 
port. Judgment of Punjab and Haryana 
High Court, Reversed. (Para 7) 

(B) Evidence Act (1 of 1872), S. 3 — 
Veracity of eye-witnesses — Fact that 
police had asked them to affix their finger 
impressions on statement made by them 
at the inquest cannot cast any doubt on 
‘their reliability. Judgment of Punjab and 
Haryana High Court, Reversed. 

It is not axiomatic that whenever the 
police take the signatures of witnesses to 
their statements, despite the ban of Sec- 
tion 162, Cr. P. C., it must be presumed 
that the witnesses were not considered 
reliable by the police. It is a question of 
fact to be determined in the light of the 
circumstances of each case. Judgment of 
Punjab and Haryana High Court, Revers- 
ed. (Para 11) 

(C) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Evidence of 
eye-witness who had lodged F. I. R. — 
Medical and expert evidence fitting in 
with version given in F, I. R. — Held im- 
plicit reliance could have been placed 
on the evidence. Judgment of Punjab and 
Haryana High Court, Reversed. 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1284: (1979) 8 SCR 482: 

1979 Cri LJ 875 12 
AIR 1974 SC 1198: 1974 Cri LJ 908 1l 

CHINNAPPA REDDY, J.:— Gurnam 
Kaur, mother of Karam Singh and Gur- 
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deep Singh, both of whom were shot dead 
on the afternoon of January 9, 1978, is the 
appellant in this appeal by special leave 
of this Court under Article 136 of the 
Constitution of India. Four persons, Asa 
Singh and his three sons, Bakshish Singh, 
Karaj Singh and Major Singh were tried 
for the murder of Karam Singh and Gur- 
deep Singh by the learned Additional 
Sessions Judge, Amritsar. Asa Singh was 
acquitted while the remaining three were 
convicted under Section 302 and Sec. 302 
read with Sec. 84 Indian Penal Code. 
Bakshish Singh was sentenced to death 
while Major Singh and Karaj Singh were 
sentenced to imprisonment for life on 
each count. The appeal preferred to the 
High Court of Punjab and Haryana by 
Bakshish Singh, Karaj Singh and Major 
Singh was allowed and all three of them 
were acquitted. Hence this appeal by 
special leave obtained by the mother of 
the two deceased persons. 

2. The case of the prosecution briefly 
was that in connection with an incident 
which took place a few months before 
January, 1973, there was a case against 
Bakshish Singh and one Balvinder Singh 
for an offence under Sec. 307 Indian Penal 
Code and a cross case against Karam 
Singh. Bakshish Singh and Karaj Singh 
were desirous of settling the dispute be- 
tween them by compromise and when 
they approached Karam Singb he inform- 
ed them that the matter could not be set- 
tled until he consulted his brother Gur- 
deep Singh who was then in England, 
After Gurdeep Singh returned to India, 
he was approached for a compromise. 
Gurdeep Singh declared that he would 
rather spend a lakh of rupees than agree 
to any compromise. On January 9, 1973, 
Gurnam Kaur (P. W. 1), and her daughter 
Charan Kaur (P. W. 2) were returning 
home from their fields at about 3 p. m. 
after plucking ‘Saag’, which we are told 
is a green leafy vegetable. At that time 
Richpal Singh (P. W. 3) son of Karam 
Singh and one Natha Singh were working 
in their respective fields. While returning, 
P. W. 1 and P. W. 2 noticed all the four 
accused sitting at the tube-well of Behl 
Singh. Just then the two deceased per- 
sons Karam Singh and Gurdeep Singh 
eame from the side of the village. Asa 
Singh shouted that Gurdeep Singh and 
Karam Singh were coming and they 
should not be spared as Gurdeep Singh 
had said that he would rather spend a 
lakh of rupees than enter into a compro- 
mise with them. Immediately all the ac- 
cused stood up and Bakshish Singh fired. 
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a shot at Karam Singh with a pistol. 
Major Singh also fired at Karam Singh. 
The two shots hit the legs of Karam Singh 
and he fell down. Gurdeep Singh tried 
to run away but Karaj Singh chased him 
over a short distance and fired a shot at 
him with his pistol hitting him just above 
the buttocks. He also fell down. Bakshish 
Singh and Major Singh ran up to Gurdeep 
Singh. P. Ws. 1 and 2 also ran up to Gur- 
deep Singh. Major Singh fired a shot at 
the head of Gurdeep Singh. Bakshish 
Singh fred a shot which hit him on the 
right thigh. Gurdeep Singh died on the 
spot. Asa Singh then shouted that Karam 
Singh was not yet dead. Thereupon 
Bakshish Singh, Major Singh and Karaj 
Singh went Wack to Karam Singh ad 
Bakshish Singh fired a shot at the neck 
of Karam Singh. P. Ws. 1 and 2 tried to 
protect Karam Singh by covering him 
with their bodies. Karam Singh also died 
on the spot. The accused then ran away. 
P. W. 1 then went to the Police post at 
Algon and gave a report Ex. PA at 4-50 
p. m. to P. W. 20 the Assistant Sub- 
Inspector of Police who was in charge of 
the police post. P. W. 20 forwarded the 
report to the Police Station, Valtoha, 
where the First Information Report was 
registered at 5-55 p. m. He proceeded to 
the scene of occurrence and held inquests 
over the dead bodies of Karam Singh and 
Gurdeep Singh. At the time of the inquest 
over the dead body of Karam Singh two 
empty cartridges were found lying near 
the dead body and they were seized. Two 
other empty cartridges were found near 
the body of Gurdeep Singh and they too 
were seized. The clothes of Gurnam Kaur 
and Charan Kaur were found to be 
blood-stained and they were also seized. 
A search was made for the accused but 
they were not available. Next morning 
P. W. 20 again inspected the spot and 
found another empty cartridge near the 
place where the dead body of Gurdeep 
Singh was lying. P. W. 4, the Medical 
Officer in-charge of the- Civil Hospital, 
Taran Taran conducted the post-mortem 
examination over the bodies of Gurdeep 
Singh and Karam Singh. On Gurdeep 
Singh he found the following injuries: 

“J. Wound of entrance: A lacerated 
wound 1 cm x 3/4 cm present on the an- 
terolateral aspect of the right thigh lower 
one-third. Margins were inverted and 
blackened. 

A lacerated wound 1 1/4 cm x 1 cm 
present on the anteromedial aspect of the 
right thigh lower one-third. The margins 
were everted, 
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2 (b) Jacerated wound 10 cm x 3 cm 
present on the medial side of the right 
thigh upper one-fourth. The margins of 
the 4 cm anterior were blackened. The 
depth was up to fat only. 

3. Wound of entrance— A lacerated 
wound 1 1/4 cm x 8/4 cm present on the 
back of the left thigh upper one-fourth. 
The margins were inverted. 

Wound of Exit— A lacerated wound 
6 cm 8 1/2 cm present on the medial side 
of left thigh upper one-fourth. The mar- 
gins were everted. 

4. A lacerated wound 7 cm x 8 cm 
present on the middle and front part of 
the head. The underlying bones were com- 
pletely blown off. The brain matter was 
coming in the wound. 

5. Wound of Entrance A lacerated 
wound 1 cm x 1/2 cm present on the back 
ol the left hip. The margins were invert- 


(b) A lacerated wound 3 cm x 2 cm pre- 
sent on the left side of abdomen 7 1/2 
cm below the umbilicus. 

issection.— On dissection of injury 
No. 4 the clots of blood was present be- 
low the pericranium. The both parietal 
bones show fracture. The dura mater was 
lacerated. Both hemispheres of the brain 
show laceration. 

On dissection of injury No. 5 clots of 
blood were present in the muscle of abdo- 
men and left hip. All the injuries were 
ante-mortem in nature and caused by 
fire-arm”. 

He found the following injuries on Karam 
Singh : 

“1. Wound of entrance.— A lacerated 
wound 1/2 cm x 1/4 cm present on the 
front part of the left knee. The margins 
were inverted. 

Wound of Exit.— Lacerated wound 1/2 
cm x 1 cm present on the back of left 
knee. The margins were everted. The un- 
derlying bones were fractured. 


2. Wound of entrance A lacerated 
wound 1 1/4 x 1 1/4 cm. present on 
antero-medial part of right thigh. Lower 
one-third margins were inverted. 


(b) A lacerated wound 2 x 2 cm present 
on the back of the right thigh lower one- 
third. ; 

8. Wound of Entrance—- Lacerated 
wound 2 x 2 cm with inverted margin 
present on the back of the right side of 
the neck 2 cm below the right ear, 

(b) A lacerated wound on the left side 
of the neck 6 x 4 cm upper part. 

Dissection— On dissection clots of 
blood present on the muscles of neck. 
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The third vertebra shows fractures into 
pieces, The spinal cord was lacerated. All 
the injuries were ante-mortem in nature 
and caused by fire-arm. 

The heart was healthy and empty. The 

stomach was healthy and empty. The 
bladder was healthy and empty. All the 
other organs were healthy”. 
The empty cartridges which were seized 
at the scene of occurrence were sealed 
on the spot, kept in the custody of the 
Moharrir Head Constable in charge of 
property at the Police Station, Valtoha, 
and, later sent to the ballistic expert. 


3. On January 16, 1978, Bakshish 
Singh, Karaj Singh and Major Singh were 
arrested by P. W. 20. Bakshish Singh was 
interrogated and pursuant to the statement 
made by hima pistol was recovered. This 
pistol was later sent to the ballistic ex- 
pert P. W. 6. The opinion of the expert 
was that out of the five cartridges- re- 
covered at the scene of occurrence. one 
cartridge found near the dead body of 
Karam Singh and two cartridges found 
near the dead body of Gurdeep Singh 
were fired from the pistol which was pro- 
duced by Bakshish Singh while the re- 
maining two cartridges (one found near 
the dead body of Karam Singh and the 
other near the dead body of Gurdeep 
Singh) were fired from some other 
weapon. : 

4. At the trial the prosecution examin- 
edGumam Kaur, Charan Kaur and Rich- 
pal Singh as direct witnesses to the oc- 
currence, Natha Singh the other alleged 
eye-witness was not examined by the pro- 
secution on the ground that he was won 
over by the accused. A memo to that 
effect was filed by the Public Prosecutor. 

The High Court took the view 
that two out of the three eye witnesses 
examined by the prosecution, namely, 
Gumam Kaur and Charan Kaur did not 
witness the occurrence at all and that 
the third witness, Richpal Singh, might 
have witnessed the occurrence, but his 
evidence was not acceptable as he falsely 
vouched for the presence of the’ other 
two eye witnesses. We have. therefore, to 
examine the reasons given by the High 
Court for concluding that Gurnam Kaur 
and Charan Kaur did not witness the oc- 
currence. Having done so, we think that 
the reasons given by the High Court for 
discarding the testimony of P. Ws. 1 and 
2 are flimsy, insubstantial and bear no 
scrutiny. Trivial, unimportant and incon- 
sequential circumstances have been undu- 
ly magnified to assume the shape of dark, 
forbidding storm clouds instead of the 
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little specks of dust that they, indeed, 
were. 

6. First it was said that the ‘Saag’ al- 
leged to have been thrown away by the 
two women was not seized by the police 
and therefore their story that they had 
plucked ‘Saag and were going with the 
‘Saag’ when the accused came upon the 
scene was false. That they had plucked 
‘Saag’ etc. was mentioned by P. W. 1 
at the earliest point of time in the First 
Information Report itself. There was no 
particular reason for saying that they had 
plucked ‘Saag’ and were going home with 
it if the story was not true, If it was not 
found when the police came next day it 
might be because some animal might 
have eaten it away or it might have been 
blown ‘away by wind or swept away in 
some other manner. The investigating 
officer when questioned said “I did not. 
make any attempt to find out the Saag 
which the ladies were stated to have been 
carrying in the First Information Report. 
It is incorrect that this story of ladies 


having gone to pluck the Saag was made 
up at the spot after deliberations and 
consultations”. It is difficult to see the 


force of the suggestion. If the story about 
Saag was introduced after deliberation, 
nothing could have been easier than to 
effect an alleged seizure too and what was 
the point of it allP We do not think any- 
thing turns at all on the circumstance 
that the Saag said to have been thrown 
away by the women was not seized hy the 
police. 

7. Next. it was said that the evidence 
of P. Ws. 1 and 2 that their clothes be- 
came stained with blood when they tried 
to protect the deceased, was not true be- 
cause the blood-stained clothes were not 
sent to the chemical examiner and the 
fact that the clothes became stained with 
blood was not mentioned either in the 
First Information Report or in the state- 
ment of P. W. 2 before the Police. It is 
true that in the First Information Report 
P. W. 1 did not mention about her clothes 
becoming stained with blood but surely it 
cannot be a circumstance of any signifi- 
cance if we remember that the First In- 
formation Report given by a rustic lay 
woman is not to be treated as or equated 
to the summary of the entire prosecution 
case and d mere omission to mention an 
incidental fact cannot have the effect of 
nullifying an otherwise prompt and im- 
peccable report. a 

8. Regarding the failure of P. W. 2 
to mention the fact in her statement to 
the Police we note, again, that it is a 
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mere ‘omission and not a contradiction. 
The undoubted fact remains that the 
clothes of Gurnam Kaur and ‘Charan Kaur 
were seized by the police and produced in 
Court. If the clothes were not ‘sent to the 
chemical examiner it was obviously be- 
cause the investigating officer failed to 
realise the importance, such as it was, of 
sending the clothes to ithe chemical ‘exa- 
miner for his opinion. We do not think 
that the High Court was justified in draw- 
ing the inference that Gurnam Kaur and 
Charan Kaur were not eye-witnesses 
merely because their alleged blood-stain- 
ed clothes were not sent to the chemical 
examiner ‘and ‘Gurnam Kaur had not men- 
tioned in the First Information Report and 
Charan Kaur had not mentioned in her 
statement to the police that their: clothes 
had become blood-stained. Next, the High 
‘Court thought that the circumstance that 
the stomachs of the two deceased were 
empty clinched the case against the pro- 
secution. According to the evidence of 
Gurnam Kaur the accused were in the 
habit of taking lunch at about 1 or. 2 
P. m. If so, it was un-understandable ac- 
cording to the High Court why ‘Gurnam 
Kaur allowed them to go without food 
till 8 p. m. and why she and her daughter 
were doing nothing but plucking Saag in 
the fields. The High ‘Court also thought 
that it was beyond comprehension at 
P. Ws. 1 and 2 should have plucked a 
little bit of Saag for four ‘hours con- 
tinuously. From these circumstances the 
High Court guessed that the occurrence 
must have taken place at about 12 noon, 
at a time when both P. Ws. 1 and 2 must 
have been in their house preparing lunch. 
To our minds the entire reasoning of the 
High Court on this part of the case was 
based’ on plain conjecture. When rustic 
women like Gurnam Kaur and Charan 
Kaur mentioned the time as 1. `p. m., 
2p.m., 38 p. m.. allowance must be made 
and the times mentioned should not be 
treated as precise. They were not asked 
in cross-examination why they were tarry- 
ing in the fields till 8 p. m, instead wf 
making ready lunch. If asked they might 
have given a very plausible explanation. 
The High Court was also wrong in think- 
ing that the two women must necessarily 
be engaged in plucking Saag all the 
time when they were in the fields. Hav- 
ing gone to the fields to fetch the Saag 
they might very well have attended to 
some other operations to which they were 
accustomed. In fact Charan Kaur men- 
tioned in her cross-examination that the 
two of them went round their garden ‘to 
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see the plants and then started plucking 
tthe Saag. We are of the view that all the 
‘circumstances mentioned by the High 
Court to conclude that P. Ws. 1 and 2 did 
mot witness ‘the occurrence were periphe- 
xal and did not touch the substance of 
their evidence. 

9. The High Court thought it very 
‘significant that the empty -cartridges seiz- 
‘ed at the scene of occurrence on the 9th 
and 10th of January, 1978, were despatch- 
ed to the ballistic expert on January 16, 
1978, on which date the accused were ar- 
rested and a pistol was recovered from 
Bakshish Singh. The High Court was ap- 
‘parently prepared to accept the suggestion 
that after the pistol was recovered some 
cartridges were fired from it and the 
empty cartridges were passed ‘off as ‘those 
recovered from the scene of occurrence 
on 9th and 10th January, 1973. There is no 
basis whatever for this view of the High 
‘Court. P. W, 15 the Moharrir Head Con- 
stable of Police Station Valtoha who was 
än charge of the property stated that the 
‘empty cartridges were deposited with him 
‘on January 11, 1978, and the pistol was 
‘deposited with him on January 16, 1973 
‘and that when the property was in his 
‘custody nobody tampered with them. He 
‘was offered for cross-examination but no 
‘question ‘was ‘put in cross-~examination. 

ere was, therefore, no basis for the 
High Court to suspect that the empty 
‘cartridges were those which must have 
‘been fired from the pistol after it was pro- 
duced by Bakshish Singh. 
` 10, Shri Anthony learned counsel for 
the respondents ‘submitted that there was 
‘considerable delay in making ‘the report. 
He drew our attention to the ‘circum- 
‘stance ‘that the special -report sent to the 
Magistrate from the Police Station reach- 
ed him during the night of 9th/10th 
January, 1978 at 2.10 a. m. The Moharrir 
‘Head Constable who was in charge of the 
Police Station stated that the report was 
received from the Police Post Algon at 
5.55 p. m. and that it was received by the 
Taqa Magistrate, Patti, thirteen miles 
from Vaitoha at 2.10 a. m. He also men- 
tioned that the last bus to Patti left 
Valtoha before 6 p.m. The delay was 
thus clearly explained. The witness was 
mot cross-examined, 

li. A submission made by Shri 
Anthony was that the eye witnesses had 
been made to affix their finger impres- 
sions on the statements made by them at 
the inquest and this showed that the 
police were not quite confident about the 
reliability of the alleged eye witnesses to 
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the occurrence: A reference was made: to 
Datar ‘Singh v. State of Punjab. ATR. 1974 
SC 1193. We are umable to agree with 
the submission. of Shri Anthony.. It is not 
axiomatic that: whenever the police take 
the signatures of witnesses to their state- 
ments, despite the ban of Sec. 162 Cri- 
minal Procedure Code, it must be pre- 
sumed that the: witnesses were not con- 
sidered: reliable: by. the police. It is a ques- 
tion. of fact: to be determined in the: light 
of the circumstances of each case.. In the 
present case 
the mother, the sister and the son of one 
of the deceased. and there was. no question 
of the police taking their signatures in 
order, to. make. them stick to. their -state- 
ments as: they were otherwise considered 
to be unreliable; 


12. We have found earlier that the 
High Court had discarded the evidence 
of eye witnesses on superficial and un- 
substantial grounds: Apart from the fact 
that there were no justifiable grounds for 
rejecting’ their: testimony we: are greatly 
impressed’ by the evidence of P. W. 1 and 
the substantial corroboration received by 
it. from the First Information Report and 
the medical and the expert evidence. An 
examination of the First Information Re- 
port shows that Bakshish Singh was re- 
sponsible for firing two shots at Karam 
Singh and one shot at Gurdeep. Some He 
was alleged to have shot once atthe legs 
and later again at the neck of Karam 
Singh and once on the right thigh of 
Gurdeep Singh. The medical evidence 
supports the evidence of P. W. 1 and 
what is more important the medical 
evidence is in tune with the First 
Information Report. The empty car- 
tridges which were found at the scene 
of occurrence show that two of them 
found near Karam Singh and one found 
near Gurdeep Singh were shot from the 
pistol of Bakshish Singh. The manner in 
which the medical evidence and the- ex- 
pert evidence fit in: with the: earliest ver- 
sion given by P} W. 1 in the First Informa- 
tion Report, to our mind, justifies our 
placing implicit reliance on her evidence. 
The principles to which regard must be 
had in dealing with appeals filed by pri- 
vate parties against judgments of acquittal 
passed by: High Courts have been ex- 
plained by this Court in Arunachalam v. 
P. S. R. Sadlianantham, (1979) 3 SCR 
482 : (AIR 1979 SC 1284). We have kept 
in mind those: principles. andi we have no 
hesitation in setting aside the judgment 
of acquittal passed: by the High Court. 
We restore judgment of; the: learned 
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Additional Sessions Judge convicting the 
three respondents but having regard to 
the long lapse of time, we substitute the 
sentence of life imprisonment for the sen- 
tence of death in the case of Bakshish 
Singh also: The sentence of life imprison- 
ment awarded to Major Singh and Karaj 
Singh. by the learned Additional Sessions 
Judge. are: restored. 


Appeal allowed. 
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Criminal Appeal No. 21 of 1974, D/- 
17-9-1989. 


The State of Uttar Pradesh, Appellant 
v. Vyas Tewari, Respondent. 

Criminal P; C. (2 of 1974), S. 162 — 
Officer of Railway Protection Force mak- 
ing enquiry under S. 8 (1) of Railway 
Property (Unlawful Possession) Act, 1966 
is not a police officer. conducting: investi- 
gation within meaning of S. 163 — Ban 
on evidential use of statements contained 
in S: 162 is not attracted, AIR 1974 SC 
2136 and 1980 Cri LJ 1424 (SC), Relied 
on. Decision of Allahabad High Court 
dt. 12-3-1973, Reversed. - (Para 1) 
Cases Referred: Chronological Paras 
1980 Cri LJ 1424 (SC) 1 
AIR 1974 SC 2186: (1975) 1 SCR 881: 

1974 Cri LJ. 1465: i 
1971 Cri LJ 1582:1971 Al WR (HC) 

1 


JUDGMENT :— We have heard Mr. 
Bhat, learned counsel for the appellant. 
State. No one has appeared on behalf of 
the respondent, despite service of notice. 
The impugned judgment of the High 
Court, dated 12-3-1973, follows an earlier 
decision of that Court in Durga Prasad 
v. State 1971 All WR (HC) 17: (1971 Cri 
LJ 1582). That decision was reversed by 
this Court as per its judgment reported 
in (1975) 1 SCR 881: (AIR 1974 SC 2186). 
The matter was again thrashed out by this 
Court in Balkishan A. Devidayal v. State 
of Maharashtra Crl. Appeals Nos: 208 and 
209 of 1974 decided on July 31, 1980 (re- 
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ported in 1980 Cri LJ 1424). Now, it is 
settled law that an officer of the Railway 
Protection Force making an inquiry under 
S. 8 (1) of the Railway Property (Unlaw- 
ful Possession) Act, 1966 is not a police 
officer conducting an investigation under 
the Criminal Procedure Code. This being 
the true position the ban under S. 162, Cri- 
minal Procedure Code against the eviden- 
tial use of statements, including the pro- 
hibition against signing of statements re- 
corded in the course of police investiga- 
tion, is not attracted to statements re- 
corded by an officer of the Force making 
an inquiry under S, 8 (1) of the Act. 


On this short ground, we allow this 
appeal set aside the judgment of the 
High Court and send the case back to it 
with the direction that it should restore 
Crl. Revision No. 12 of 1971 to its ori- 
ginal number and redecide the matter 
afresh after hearing the parties, in the 
light of the above observations and the 
law laid down by this Court in (1975) 1 
SCR 881: (AIR 1974 SC 2186) and in Crl. 
Appeal 208 and 209 of 1974 decided on 
July 31, 1980 (reported in 1980 Cri LJ 
1424) (SC). The High Court shall, issue 
notice to the respondent, again who has: 
been proceeded against ex parte in this 
Court. 

Appeal allowed. 


AIR 1981 SUPREME COURT 636 
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(From: Allahabad)* 
R. S. SARKARIA AND E. S. 
VENKATARAMIAH, JJ. 
. Civil Appeal No. 2726 of 1980, 
25-11-1980. 


Brijendra Singh, Appellant v. State of 
U. P. and others, Respondents. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961 as amended by 
U. P. Act 18 of 1973), S. 5 (1) and (6) 

_ Proviso (b) — “Good faith? — Meaning 
of — Proviso (b) to sub-s, (6) does not re- 
quire that transfer in “good faith” must 
be made for pressing necessity only. 
C. M. W. No. 4497 of 1978, D/- 23-5- 
1978 (All), Reversed, (Interpretation of 
Statutes — Words and Phrases — “Good 
faith”). 


*Civil Misc. Writ No. 4497 of 1978, D/- 
23-5-1978 (AID. 
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Broadly speaking, the benefit of Cl. ‘b) 
of the proviso to sub-s. (6) of S. 5 is avail- 
able to a transfer made in good faith, 
that is, to a bona fide transfer whereby 
the tenure-holder genuinely and 
irrevocably transfers all rigbt, title 
and interest in the land in favour of 
the transferee, in the ordinary course of 
management of his affairs and which is 
not a collusive arrangement, or device or 
subterfuge to enable the tenure-holder 
to continue to hold the surplus land or 
any reserved interest in praesenti: or: in 
futuro, therein, (or merely to convert it 
into cash), and thus circumvent the ban 
under Section 5 (1). A transfer solely for 
the purpose of converting surplus land into 
cash without any kind of need (not to be 
confused with legal necessity) may also 
lack good faith. In order to be entitled to 
the benetit of Proviso (b), a transfer made 
in good faith, must satisfy the further 
conditions, (ii) to (iv), enumerated in the 
proviso (b). (Paras 17, 18, 19) 

Once a transfer is shown to be bona 
fide and further satisfies all the other 
positive and negative conditions laid down 
in the Proviso (b) to S. 5 (6), there is no 
justification in law to stretch the legal 
fiction further and to spell out from the 
expression ‘good faith’ an additional re- 
quirement of proving pressing necessity 
for the transfer before the tenure-holder 
is entitled to the benefit of the aforesaid 
Proviso (b). (Para 19) 

The expression ‘good faith’ has not been 
defined in the Ceiling Act. Although the 
meaning of “good faith” may vary in the 
context of different statutes, subjects and 
situations, honest intent free from taint 
of fraud or fraudulent design, is a con- 
stant element of its connotation. Even 
so, the quality and quantity of the honesty 
requisite for constituting ‘good faith? is 
conditioned by the context and object of 
the statute in which this term is employed. 
It is a cardinal canon of construction that 
an expression which hasno uniform pre- 
cisely fixed meaning, takes its colour, light 
and content from the context. (Para 17) 

Where a. tenure-holder who was hold- 
ing a post of Brigadier in Army sold part 
of his Jand in August 1971 as he required 
money for building his own house in 
Delhi, the transfer could not be ignored 
on ground that it was not for a pressing 
need. C. W. M. No. 4497 of 1978 dated 
23-5-1978 (All), Reversed. (Para 21) 

Mr. Manoj Swarup, Advocate and Miss 
Lalita Kohli, Advocate, for Appellant; Mr. 
O. P. Rana, Sr. Advocate (Mrs. Shobha 
Dixit, Advocate with him), for Respondent. 
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SARKARIA, J. :— Special leave to ap- 
peal granted. 


2. This is an appeal by special leave 
against an appellate judgment dated may 
28, 1978 of the High Court of Allahabad. 
The material facts giving rise to this ap- 
peal are as under: 


The Prescribed Authority under Sec- 
tion 10 (2) of the U. P. Imposition of 
Ceiling on Land Holdings Act, 1960 (Act 
No. 1 of 1961) (as amended by U. P. Act 
18 of 1973) issued notice to the appellant 
to show cause why 25.96 acres out of 44 
acres of .irrigated land from his holding 
be not declared surplus. In response to 
this notice, the appellant filed objections 
stating, inter alia, (i) that the entire land 
was unirrigated; (ii) that there was no 
source of irrigation in field Nos. 1373. 79 
and 80; (iii) that the appellant had made 
two sales of 12.50 acres each, 25 acres 
in all, for a valid necessity, namely, to 
raise funds for acquiring a site and con- 
structing a residential house in New 
Delhi. (a) The appellant being an Army 
Officer in the rank of Brigadier had after 
obtaining permission on January 2, 1971 
from the Army Headquarters, sold 12.50 
acres of the land for a-consideration of 
Rs. 25,000/- to one Inderjit Singh by a 
registered deed, dated August 9, 1971, and 
handed over the possession to the vendee; 
(b) Similarly, after obtaining the permis- 
sion of the Army Headquarters on Janu- 
ary 2, 1971, he sold 12.50 acres of the 
land for Rs, 25,000/- to one Gurjeet Singh 
by another registered sale deed and hand- 
ed over the possession to the vendee. 
Since the money raised by these sales 
was insufficient to purchase a building 
site and constructing a house thereon, the 
appellant also raised a loan of Rs. 50,000/- 
from the Government for that purpose. 

3. The Prescribed Authority by its 
order dated June 26, 1977, rejected the 
objections of the appellant and declared 
25.96 acres of the land as surplus. 


4. Aggrieved by the order of the Pre- 
scribed Authority, the appellant went in 
appeal before the Appellate Authority 
(District Judge, Rampur), who, by his 
order dated December 8, 1977, partly 
allowed the appeal, holding that the en- 
tire land was unirrigated and accordingly 
declared 16.94 acres of unirrigated land as 
surplus. The District Judge has not held 
that the aforesaid sales made in favour 
of Inderjit Singh and Gurjeet Singh by 
two sale deeds of 12.50 acres each, were 
fictitious or Benami, nor has he found that 
the vendees were not in possession of the 


Brijendra Singh v. State of U. P. 


S. C. 637 


sold land. The District Judge seems to 
have denied the protection of Proviso (b) 
of sub-section (6) of Section 5 of the Ceil- 
ing Act to the said two sales, merely for 
ihe reason that “the appellant had failed 
to prove any impelling necessity for build- 
ing a house and that he could not do with- 
out a house in New Delhi”, and there“ 
fore, “it could not be held that the sales 
in question were not effected to avoid the 
Ceiling Law.” 


5. To impugn this decision of the 
District Judge, in so far as he did not up- 
hold the aforesaid sales relating to 95 
acres of land, the appellant filed a writ 
petition under Article 226 of the Constitu- 
tion in the High Court, which dismissed 
the same in limine by its order, dated 
May 23, 1978. Hence this appeal by spe- 
cial leave. 


6. The question of law that has been 
mooted before us is, whether a sale made 
by a tenure-holder on a date between 
January 24. 1971 and June 8, 1973 for 
adequate consideration and under an ir- 
revocable instrument not being a benami 
transaction or for immediate or deferred 
benefit of the tenure-holder or other 
members of his family, can be held to be 
not in ‘good faith’ within the contempla- 
tion of proviso (b) to sub-section (6) of 
Section 5 of the Ceiling Act, merely be- 
cause the tenure-holder had failed to 
prove to the satisfaction of the Prescribed 
Authority or the Appellate Authority that 
the purpose for which the sale was made, 
did not constitute an impelling necessity 
for the sale. 


7. Answer to this question tums on a 
correct interpretation of the expression 
“good faith” used in the aforesaid pro- 
viso (b). 


8. Learned counsel for the appellant 
vehemently contends that the District 
Judge had committed an errer of law 
inasmuch as he held that in order te get 
the protection of the aforesaid Previso (b), 
it is essential for the tenure-holder to 
prove that the sale was made for some 
pressing valid necessity. It is emphasised 
that this is not the requirement of that 
provision; that the expression “good faith” 
only means that it should not be a benami 
or fraudulent transaction in which the 
transferor continues to be the beneficial 
owner or right-holder of the land on the 
crucial date, viz. June 8, 1973. 


9. It is emphasised that in the instant 
case, it was not disputed that the sales 
were made to raise funds for purchasing 
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a building site and constructing a house 
thereon in New Delhi; that the authenti- 
city of the documentary evidence produc- 
ed by the appellant to establish that fact 
was not doubted by the Appellate Auth- 
ority; nor the adequacy of the sale con- 
siderations, nor the fact that the appellant 
had parted with possession of the sold 
lands; that in is situation by no 


stretch of reasoning, it could be 
said that the sale was not bona fide orin 
good faith. 


10. On the other hand, Shri O. P. 
Rana stoutly defends the. finding of tha 
` Appellate Authority (District ` Judge) 
which has been upheld by the High Court, 
that the sale could not be said to be in 
‘good. faith’ merely because no impelling 
ey for making it had been estab- 

shed. 


ll. Before dealing with these conten- 
tions, let us have a look at the material 
part of sub-section (1) of S. 5, which reads 

us: 


“(1) On and from the commencement of 
the Uttar Pradesh Imposition of Ceiling 
on Land Holdings Anirna Act, 1972, 
no tenure-holder shall be entitled to hold 
in the aggregate throughout Uttar Pra- 
desh, any land in excess of the ceiling area 
applicable to him, 


Explanation I. — In determining the 
ceiling area applicable to a tenure-holder 
all land held by him in his own right 
whether in his own name, or ostensibly 
in the name of any other person, shall be 
taken into account.” 


Explanation II is not material for our 
present purpose. 


12. The Amendment Act, 1972 (Act 
No. 18 of 1973) (for short called 
the Ceiling Act) came into force with effect 
from June 8, 1978. It is clear that the 
crucial date on or from which no tenure- 
holder is entitled to hold land in excess 
of the ceiling area is June 8, 1973. Keep» 
ing this in view, let us now examine sub- 
section (6), the relevant part of which 
reads as under:— 

“(6) In determining the ceiling area 
applicable to a tenure-holder, any trans- 
fer of land made after the twenty-fourth 
day of January, 1971, which but for the 
transfer would have been declared surplus 


land under this Act, shall be ignored and 


not taken into account: 


Provided that nothing in this sub-sec- 
are shall apply to— 
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(b) a transfer proved to the satisfac- 
tion of the prescribed authority to be in 
good faith and for adequate consideration 
and under an irrevocable instrument not 
being a benami transaction or for imme- 
diate or deferred benefit of the tenure- 
holder or other members of his family. 

Explanation I... .. 2. 0. wk we we 

Explanation IT— The burden of pro- 
ving that a case falls within clause (b) of 
the proviso shall rest with the party claim- 
ing its benefit.” 


13. It will be seen that when sub-sec- 
tion (6) of Section 5 provides that in 
determining the ceiling area and surplus 
area, any transfer of land which but for 
the transfer would have been declared 
surplus land under the Act, shall be ignor- 
ed, it proceeds on the presumption that 
the tenure-holders being aware of the 
resolution or manifesto adopted by the 
ruling All India Congress Party on Janu- 
ary 24,1971, and of the consensus at the 
Chief Ministers’ Conference held in July 
1972, to take measures to lower the ceiling 
on agricultural holdings, might make at- 
tempts to defraud, defeat and evade the 
ceiling law, then in offing, by making 
fictitious transfers of land in favour of 
other persons. 


The presumption which underlies the 
main provision in S. 5 (6) can be displac- 
ed, as the Legislature has itself indicated, 
on proof of the conditions set out in Pro- 
viso (b). Although. the strength of the 
aforesaid presumption and the nature 
and quantum required to satisfy the con- 
ditions of Proviso (b) may vary according 
to the circumstances of the particular 
case, yet it can be said as a general pro- 
position that in the case of transfers made 
prior to the decision of the Chief 
Ministers’ Conference in July 1972 to 
lower the ceiling, the burden under Ex- 
planation If on the tenure-holder to 
establish the facts bringing his case within 
clause (b) of the Proviso, would be lighter 
than the one in the case of a transfer 
made after the aforesaid decision in July 

972. 


14. In order ‘to bring his case within 
the purview of Proviso (b) the tenure- 
holder has to show— 


(i) that the transfer has been made in 
‘good faith’; 

(ii) that it is a transfer for 
consideration; 

(iii) that it has been made under an 
irrevocable instrument; an 
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(iv) that it is not a benami transaction 
or for immediate or deferred benefit of 
the tenure-holder or other members of 
his family. 


15. There is no dispute in regard to 
the connotation, construction and existence 
of ingredients (ii), (iii) and (iv) in the 
instant case. Controversy, however cen- 
tres round the true meaning and scope 
of the expression ‘good faith’ within the 
contemplation of Cl. (b) of the Proviso. 
In the instant case, the Appellate Auth- 
ority appears to have taken the view — a 
view which has been upheld by the High 
Court — that a transfer cannot be said to 
have been made in ‘good faith’ merely 
because it has been honestly or genuinely 
made and satisfies the aforesaid conditions 
(ii), (iii) and (iv), unless it is proved fur- 
ther that it was made for a valid pressing, 
necessity. 


16. The thrust of the arguments of 
the learned counsel for the appellant is 
that the expression ‘good faith’ within the 
contemplation of Proviso (b) only means 
that the transfer is honestly and genuine- 
ly made, and is not designed to circum- 
vent the Ceiling Act or defeat its object, 
and that this expression cannot be legiti- 
mately stretched so as to import into 
Proviso (b), as a requirement of law, an 
additional obligation to prove that the 
transfer was made for a pressing neces: 
sity, or valid personal need of the trans- 
feror. The argument is not devoid of 
merit. 


17. The.expression ‘good faith’ has 
not been defined in the Ceiling Act. The 
expression has several shades of meanings. 
In the popular sense, the phrase ‘in good 
faith’ simply means “honestly, eet 
fraud, collusion, or deceit; really, actually, 
without pretence and without intent to as- 
sist or act in furtherance of a fraudulent or 
otherwise unlawful scheme”. (See Words 
and Phrases, Permanent Edition, Vol. 18A, 
page 91). Although the meaning of “good 
faith” may vary in the context of different 
statutes, subjects and situations, honest 
intent free from taint of fraud or fraud- 
ulent design, is a constant element of its 
connotation, Even so, the quality and 
quantity of the honesty requisite for con- 
stituting ‘good faith’ is conditioned by 
the context and object of the statute in 
which this term is employed. It is a car- 
dinal canon of construction that an ex- 
pression which has no uniform, precisely 
fixed meaning, takes its colour, light and 
content from the context. 
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18. The meaning and scope of the 
expression ‘good faith’ is therefore, to be 
considered in the light of the scheme and 
purpose of Section 5, in general, and the 
context of Proviso (b) to sub-section (6), 
in particular. We have already noticed 
that the -primary object of the Ceiling 
Act, as adumbrated in the pivotal provi- 
sion in Section 5 (1) is to prohibit and 
disentitle a tenure-holder from holding 
land in the aggregate in the State of 
Uttar Pradesh, in- excess of the ceiling 
area, in his own right, whether in his own 
name, or ostensibly in the name of any 
other person. The ceiling area and sur- 
plus land of a tenure-holder under the 
Ceiling Act, as already mentioned, are to 
be determined as on June 8, 1973 when 
the U. P. (Amendment) Act No. 18 of 
1973 came into force. A transfer, there- 
fore, made after January 24, 1971 which 
is designed to serve as a cloak for reten- 
tion of a right or interest of the trans- 
feror in the ostensibly transferred land in 
excess of the ceiling area, even on or 
after June 8, 1973, will be patently not in 
‘good faith’. But the Proviso (b) to sub- 
section (6) of Section 5 extends the nega- 
tive aspect of the concept ‘good faith’ a 
little further by indicating, that even if 
the transfer is not an ostensible transfer 
and the transferor divests himself of all 
interest and rights in praesenti in the trans- 
ferred land, but reserves some benefit in 
futuro for himself or other members of 
his family, then also the transfer will be 
not in ‘good faith’. A transfer solely for 
the purpose of converting surplus land into 
cash without any kind of need (not to be 
confused with legal necessity) may also 
lack good faith. 

19. Broadly speaking, the benefit of 
Clause (b) of the Proviso to sub-sec. (6) 
is available to a transfer made in good 
faith, that is, to a bona fide transfer 
whereby the tenure-holder genuinely and 


irrevocably transfers all right, title and 
interest in the land in favour of the 
transferee, in the ordinary course of 


management of his affairs and which is 
not a collusive arrangement, or device or 
subterfuge to enable the tenure-holder to 
continue to hold the surplus land or any 
reserved interest in praesenti or in futuro, 
therein, qr merely to convert it into 
cash), and thus circumvent the ban under 
Section 5 (1) of the Ceiling Act. In order 
to be entitled to the benefit of Proviso b), 
a transfer made in good faith, must satisfy 


the further conditions, (ii) to (iv), en- 
umerated in the Proviso (b). The positive 
conditions laid down in Proviso (b) are: 
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that the transfer should be for adequate 
’ consideration; that it should have been 
made under an irrevocable instrument. 
The negative conditions set out in 
clause (b) of the Proviso are: that it must 
not be a benami transaction; that it must 
not be for immediate or deferred benefit 
of the transferring tenure-holder or other 
members of his family. These tests or 
conditions (ii), (iii) and (iv) provided in 
Proviso (b) may not by themselves be con- 
clusive to hold that the transfer was in 
‘good faith’. For instance, another im- 
portant test for judging the genuineness 
or otherwise of a sale would be whether 
or not cultivatory possession and enjoy- 
ment of the land has passed under the 
sale to the vendee. Even so, once it is 
established by the transferring tenure- 
holder that the transfer in question effect- 
ed in the course of ordinary management 
of his affairs, was made for adequate 
consideration and he has genuinely, ab- 
solutely and irrevocably divested himself 
of all right, title and interest (including 
cultivatory possession) in the land in fav- 
cur of the transferee, the onus under Ex- 
planation II, in the absence of any cir- 
cumstances suggestive of collusion, or an 
intention or design to defraud or circum- 
vent the Ceiling Act, on the tenure-holder 
to show that the transfer was effected in 
‘good faith’, will stand discharged, and 
it will not be necessary for the tenure- 
holder to prove further that the transfer 
was made for an impelling need or to 
raise money for meeting a pressing legal 
necessity, Although proof of the fact that 
a trausfer was made for a valid pressing 
necessity, may highlight or strengthen 
the inference in favour of the genuineness 
of the transfer, it is not an indispensable 
constituent of ‘good faith’; nor is the proof 
of legal necessity requisite, as a matter of 
law, to enable a tenure-holder to avail of 
the benefit of clause ) of the Proviso. 
It may be remembered that at the time 
when such a transfer was made, there 
was no legal restriction on his power to 
alienate the whole or any part of his hold- 
ing. In other words, at the time when 
such a transfer was made it was not un- 
lawful, even if it were made without any 
pressing necessity, -It became unlawful by 
the subsequent enactment of a legal fic- 
tion introduced in Section 5 (6) of the 
Ceiling Act (No. 18 of 1973) with retro- 
spective effect from January 24, 1971. 
Even so, under this statutory fiction, a 
transfer of land made after January 24. 


1971 does not become wholly void for all 
purposes; it can be ignored and would 
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not be taken into account in determining 
the ceiling area of the transferring tenure- 
holder for purposes of the Ceiling Act, 
and that too, if the following two condi- 
tions are satisfied : 


(a) that the land but for the transfer 
would have been declared surplus land 
under the U. P. Act 18 of 1973; and 


(b) that the transfer is not of a kind 
covered by Proviso (b) to Section 5 (6) of 
the Act. 


This being the position, once a transfer 
is shown to be bona fide and further satis- 
fies all the other positive and negative 
conditions laid down in the Proviso (b) to 
Section 5 (6), there is no justification in 
law to stretch the legal fiction further 
and to spell out from the expression ‘good 
faith’ an additional requirement of prov- 
ing pressing necessity for the transfer be- 
fore the tenure-holder is entitled to the 
benefit of the aforesaid Proviso (b). 


20. In the instant case, the two sales 
in question have not only been found to 
be genuine and for adequate considera- 
tion, but it has been further accepted 
that the sales were made by the tenure- 
holder to meet an ordinary need of every 
house-holder i. e. for raising funds for 
constructing a residential house in New 
Delhi. The sales have been held by the 
Appellate Authority to be not in ‘good 
faith’ merely on the ground that the con- 
struction of a residential house in New 
Delhi by the tenure-holder could not, in 
the opinion of the Authority, be said to 
be an ‘impending’ (impelling?) necessity. 
This approach and finding is manifestly 
erroneous. 


21. As discussed above, in order to get 
the protection of Proviso (b) to Sec- 
tion 5 (6), it is not legally necessary to 
prove, in addition to the conditions set 
out in the Proviso (b), that the sales were 
for valid pressing necessity. Even so, in 
the instant case, it had been shown that 
the sales were made to raise funds for 
building a residential house in New Delhi 
which was obviously a valid necessity. 
The necessity and its urgency was to be 
judged from the tenure-holder’s point of 
view. The ‘tenure-holder at the material 
time was serving in the Army in the rank 
of Brigadier which implies that he was 
nearing the age of retirement from Army 
Service. It is not shown that he had -any 
other house where he could live. He had, 
in fact, borrowed part of the cost of con- 
struction from the Government. There 
was therefore nothing sinister in his in- 
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tention if he arranged to sell his lands to 
other cultivators to raise funds to acquire 
a site and build a residential house in 
New Delhi where he would live in rea- 
sonable comfort after retirement from 
Army service. 

22. For all the foregoing reasons, we 
allow this appeal, set aside the orders of 
the High Court and of the Appellate Au- 
thority and the Prescribed Authority in 
so far as they relate to these two sales in 
question of 12.5 acres each, and hold that 
both these sales were entitled to the ex- 
emption of Proviso (b) to Section 5 (6) of 
the Ceiling Act. The Prescribed Authority 
is, therefore, directed not to ignore these 
two transfers, but after taking them into 
account determine afresh the ceiling area 
of the appellant. We make it clear that 
the Prescribed Authority shall determine 
the ceiling area and surplus area of the 
appellant on the basis that the whole of 
the land held by the  tenure-holder (ap- 
pellant) on the crucial date was unirrigat- 
ed land, as the. decision of the Appellate 
‘Authority (which was upheld by the High 


Court) on that issue has become res 
judicata. 
23. In the circumstances of the case, 


there will be no order as to costs of this 
appeal. 

24. These, then, are the reasons for 
our Order dated November 138, 1980, 
whereby we had allowed this appeal. 

Appeal allowed. 


AIR 1981 SUPREME COURT 64t 
= 1981 Cri. L. J. 159 
(From: Patna)* 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeal No. 699 of 1980, 
18-12-1980. 
State of Bihar, Appellant v. Uma Shan- 
kar Kotriwal and others, Respondents. 
Constitution of India, Art. 136 — Ap- 
peal by special leave — Criminal case — 
Prosecution under S. 7, Essential Com- 
modities Act (1955) — Trial protracting 
for 20 years — High Court quashing pro- 
ceedings — Supreme Court refused to 
interfere, 
Where the trial had not made much 
headway even though a period of 20 


"Criminal Misc. Nos. 3679 and 3913 of 
1979, D/- 6-11-1979 (Pat). 
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years had gone by and the High Court 
had quashed the proceedings, the Sup- 
reme Court refused to interfere with the 
order of the High Court in appeal by spe- 
cial leave even though the accused them- 
selves were responsible in a large mea- 
sure for the slow pace of the case and 
allegations in the public report disclosed 
serious offence, as such protraction meant 
considerable harassment to the accused. 
(Para 3) 


M/s. K. G. Bhagat and D. Goburdhan, 
Advocates, for the State; Mr. S. C. Misra, 
Sr. Advocate (M/s. M. P. Jha and A. K. 
Jha, Advocates with him), for Respon- 
dents. 


KOSHAL, J.:— This is an appeal by 
special leave against an order dated the 
6th November, 1979 of a learned single 
Judge of the Patna High Court quashing 
the entire proceedings in a criminal case 
against the 7 respondents who were fac- 
ing a charge under Section 7 of the Essen- 
tial Commodities Act in the Court of a 
Magistrate at Bhagalpur. 

2. The case was initiated through a 
report lodged with the police on the 9th 
of April 1960 with the allegation that the 
respondents’ firm which held a licence for 
dealing in iron and steel had misappro- 
priated a large quantity of G. C. sheets 
meant for distribution to quota and sub- 
quota holders. After investigation a police 
report was submitted on the 23rd Decem- 
ber 1962 to a Bhagalpur Magistrate who 
took cognisance of the case on the 25th 
January 1963. However, the charge 
against the respondents was framed as 
late as 15th September 1967 and since 
then the progress of the case was very 
tardy as the orders passed therein were 
challenged in appeals or on the revisional 
side from time to time. Ultimately in 
1979 the respondents made two applica- 
tions to the High Court praying that the 
proceedings against them be quashed and 
the same were accépted through the im- 
pugned order. The High Court held for 
various reasons that the police report did 
not disclose any offence against any of 
the respondents. Another reason for ac- 
cepting the two applications may be stat- 
ed in the words of the learned single 
Judge: 


“Another important aspect of the mat- 
ter is that the prosecution commenced in 
the year 1963 and it is still going on in 
1979. It is true that the accused persons 
themselves are to be partly blamed for 
this delay because several revision appli- 
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cations have been filed at their instance in 
the High Court and in the district court. 
The situation, however, continues to be 
unjustified because the last revision ap- 
plication was some time disposed in 1973 
and the record was returned in 1974. This 
fact has been stated by the learned coun- 
sel for the petitioners and five years have 
elapsed since then. I am told that four 
witnesses have been examined and the 
last witness was examined in April, 1979 
and after that no witness has been 
examined, It has been stated in the order 
sheet that prosecution is not in a position 
to know the addresses of the witnesses who 
are mostly Government Officials. Luxury 
of protracted trial cannot be allowed to 
the prosecution. If they did not know the 
addresses of their own-witnesses and if the 
prosecution was not in a position to con- 
clude its evidence by now it will be an 
abuse of the process of the court to allow 
the prosecution to go on any further.” 


3. Learned counsel for the appellant 
State has challenged the impugned order 
not only on the ground that its finding 
about the police report not disclosing any 
offence against the respondents was erro- 
neous but also with the argument that 
: the delay in the conclusion of the trial 
was not a justification for quashing the 
proceedings. We have heard him at length 
and although there is much to be said 
against the impugned order in so far as 
the finding about the police report is con- 
cerned, we cannot lose sight of the fact 
that the trial has not made much head- 
way even though no less than 20 years 
have gone by. Such  protraction itself 
means considerable harassment to the 
accused not only monetarily but also by 
way of constant attention to the case and 
repeated appearances in court, apart from 
anxiety. It may well be that the respon- 
dents themselves were responsible in a 
large measure for the slow pace of the 
case inasmuch as quite a few orders made 
by the trial Magistrate were challenged 
in higher courts, but then there has to 
be a limit to the period for which crimi- 
nal litigation is allowed to go on at the 
trial stage. In this view of the matter we 
do not consider the present case a proper 
one for our interference in spite of the 
fact that we feel that the allegations dis- 
closed the commission of an offence which 
we regard as quite serious. 


4. For the reasons stated we dismiss 
the appeal. 
Appeal dismissed. 


Om Prakash v. State of Haryana 


A.I. R. 
AIR 1981 SUPREME COURT 642 
= 1981 Cri. L. J. 30 
(From: Punjab and Haryana) 
V. R. KRISHNA IYER AND R. S. 
PATHAK, JJ. 


Criminal Appeal No. 131 of 1980, D/- 
28-4-1980. 


Om Prakash, Appellant v. State of 
Haryana, Respondent. 


Penal Code (45 of 1860), Secs. 304, 
Part I, 300 — Quarrel between ac- 
cused and victim — Accused incensed by 
situation, giving blow on vulnerable part 
of victim’s body resulting in his death — 
Offence falls under S. 304, Part I and not 
under S. 300. Judgment of Punjab and 
Haryana High Court, Reversed. 

(Para 1) 


KRISHNA IYER, J.:— We are not 
called upon to go into the details, having 
regard to the general circumstances pre- 
sent in this case. It is true that an occur- 
rence took place, which ended fatally 
and the appellant was the aggressor. The 
short question is whether the offence 
under S. 802 or under S. 304, Part II is 
made out. Undoubtedly, there was a 
quarrel, whether it amounts to a fight 
within the meaning of S. 802 or not. In- 
censed by the situation the appellant 
gave a blow with a stick. It fell on a 
vulnerable part of the victim’s body, re~ 


‘sulting in his death. It is a marginal case 


where the Sessions Court held that the 
evidence was one under S. 304 I. P, C. 
and awarded a sentence of five and a half 
years rigorous imprisonment. The High 
Court took a contrary view and convicted 
the appellant under S. 302 I. P. C. with 
the inevitable sentence of life imprison- 
ment. We are inclined to take a more 
lenient view on the facts and hold that 
the appellant was guilty under S. 304, 
Part II, I. P.C. In the circumstances, we 
cannot overlook the fact that the blow 
was on a vital part and that a life has 
been lost. Therefore, we sentence the ap- 
pellant to rigorous imprisonment for 
seven years. It is represented by counsel 
for the appellant that the convict may 
be kept in the District Jail, Gurgaon so 
that his wife and child may_be able to 
meet him occasionally. We think that in 
such cases humane considerations are 
important and family ties must be pre- 
served instead of de-humanising attitudes 
and distances being inflicted. We are sure 
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the authorities will take this compassion- 
ate view and keep him in the District 
Jail, Gurgaon. 

Order accordingly. 


AIR 1981 SUPREME COURT 643 
== 1981 Cri. L, J. 161 
(From: Punjab and Haryana)* 
V. R. KRISHNA IYER AND 
E. S. VENKATARAMIAH, JJ. 


Criminal Appeals Nos. 291-292 ef 1980. 
D/- 12-11-1980. 

Ved Prakash, Appellant v. State of 
Haryana, Respondent. 

Criminal P. C. (2 of 1974), S. 360 — 
Probation of Offenders Act (1958), S. 4 — 
Accused less than 21 years of age — Of- 
fence for which accused has been convict- : 
ed is one attracting Sec. 360, Cr. P. C. or 
at any rate Probation of Offenders Act — 
Release of accused on probation — Duty 
of Court, 


Sentencitig an accused person is a sen- 
sitive exercise of discretion and not a 
routine or mechanical prescription acting 
on hunch. The trial Court should have 
collected materials necessary to help 
award a just punishment in the circum- 
stances. Even if S. 360, Cr. P. C. is not 
attracted, it is the duty of the sentencing 
Court to be activist enough to collect 
such facts as have a bearing on punish- 
ment with a rehabilitating slant. 

(Para 1) 


The absence of such materials in the 
present case has left the Court with little 
assistance even from the counsel. The 
offender is. a young person and his ante- 
cedents have no blemish. His life is not 
unsettled or restless and the report of 
Probation Offfter indicates that he is an 
agriculturist, pursuing a peaceful voca- 
tion, His parents are alive and he has a 
wife and children to maintain. These are 
stabilising factors in life. A long period 
of litigation and the little period of im- 
prisonment suffered, will surely serve as 
a deterrent. (Para 1) 

Agreeing with the report of the Proba- 
tion Officer the Supreme Court directed 
that the accused be released under Sec- 
tion 4 (1) of the Probation of Offenders 
Act, 1958, and instead of sentencing him, 
directed that he be released subject to 
certain conditions. (Para 1) 


*Criminal Appeals Nos. 430, 828 and 429 
of 1973, D/- 10-2-1977 (Punj & Har). 
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M/s. A. P. Mohanty and S. K. Sabhar- 
wal, Advocates, for Appellant, Mr. R. N. 
Poddar, Advocate, for Resyondent. 


KRISHNA IYER, J.:—~ In this case, the 
question of dealing with the appellant 
under S. 360, Cr. P. C. remains to be con- 
sidered. For this purpose we had direct- 
ed that a report be called for from the 
Probation Officer having jurisdiction, 
That report has been put in. His age, ac- 
cording to the Jail Doctor, was 24 years 
on 23-4-1973 which means that on the 
date of the offence, he was less than 21 
years old. The offence, for which con- 
viction has been rendered, is one which 
will be attracted by S. 360 or at any rate 
the Probation of Offenders Act, 1958. The 
materials before us are imperfect because 
the Trial Court has been perfunctory in 
discharging its sentencing functions. We 
must emphasise that sentencing an ac- 
cused person is a sensitive exercise of dis- 
cretion and not a routine or mechanical 
prescription acting on hunch. The Trial 
Court should have collected materials ne- 
cessary to help award a just punishment 
in the circumstances. The social back- 
ground and the personal factors of the 
crime-doer are very relevant although in 
practice Criminal Courts have hardly 
paid attention to the social milieu or the 
personal circumstances of the offender. 
Even if S. 360, Cr. P. C. is not attracted, 
it is the duty of the sentencing Court to 
be activist enough to collect such facts as 
have a bearing on punishment with a 
rehabilitating slant. The absence of such 
materials in the present case has left us 
with little assistance even from the coun- 
sel. Indeed, members of the bar also do 
not pay sufficient attention to these 
legislative provisions which relate to 
dealing with an offender in such manner 
that he becomes a non-offender. We em- 
phasise this because the legislations 
which relate to amelioration in punish- 
ment have been regarded as ‘Minor Acts’ 
and, therefore, of little consequence. This 
is a totally wrong approach and even if 
the Bar does not help, the Bench must 
fulfil the humanising mission of sentenc- 
ing implicit in such enactments as the 
Probation of Offenders Act. In the present 
case, the offender is a young person and 
his antecedents have no blemish. His life 
is not unsettled or restless and the report 
indicates that he is an agriculturist, pur- 
suing a peaceful vocation. His parents 
are alive and he has a wife and children 
to maintain. These are stabilising factors 
in life. A long period of litigation and 
the little period of imprisonment suffer- 
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ed, will surely serve as a deterrent. We 
are mindful of the fact that a. fire-arm 
has been used by the appellant and we 
cannot sleep over the gravity of the of- 
fence. Nevertheless, the report of the 
Probation Officer states that the appellant 
is not given to any bad habits or stresses 
of poverty. A land dispute led to the 
crime and that does not survive any 
longer. The Probation Officer recommends 
that an opportunity be given to the appel- 
lant to improve himself and bring up his 
family by honest labour as an agricultur- 
ist so that the interests of social defence 
may be secured. We are inclined to agree 
that in this case the appellant may be 
given the benefit of the Probation of Of- 
fenders Act. We are satisfied that the of- 
fender has a fixed place of abode and 
regular occupation. We are inclined also 
to rely on the Probation Officer’s report 
which supports the direction for release 
on probation. We, therefore, direct that 
the appellant be released under S. 4 (1) 
of the Probation of Offenders Act, 1958, 
and instead of sentencing him, direct that 
he be released on his entering into a bond 
before the trial Court with two sureties, 
one of whom shall be his father, to ap- 
pear and receive sentence when called 
upon during the period of three years 
from the date of release and in the mean- 
time to keep the peace and be of good 
behaviour. In addition, we pass an order 
that the Probation Officer shall have 
supervision over the offender for a period 
of one year and shall make reports once 
every three months to the Sessions Court 
about the conduct of the offender. We 
direct further, that the appellant shall be 
specially supervised from the point of 
consumption of intoxicants and the mat- 
ter brought to the notice of the Court in 
case the appellant violates. The under- 
taking to be incorporated in his bond 
shall contain a term that he shall not con- 
sume alcohol during the period covered 
by the bond. We allow the appeal in the 
manner above indicated. 

Order accordingly. 


AIR 1981 SUPREME COURT 644 
== 1981 Cri. L. J, 162 
(From; Madhya Pradesh) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 182 of 1974, D/- 
23-9-1980. i 
Ram Shankar, Appellant v. The State 
of Madhya Pradesh, Respondent. 
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Ram Shankar v. State of M. PFP. 


A.L R. 


Criminal P. C. (2 of 1974), S. 432 — 
Penal Code (1860), Ss. 392, 397 — Rob- 
þery with help of deadly weapon — Min- 
imum sentence of seven years imprison- 
ment imposed — Mitigating circumstan- 
ces warranting recommendation for exer- 
cise of power of clemency under Sec- 
tion 432, Cr. P. C. 


Where the accused was sentenced to 
the minimum term of seven years’ rigor- 
ous imprisonment for lifting money from 
the palm of a person standing in the 
queue before the ticket window of a rail- 
way station with the tip of the sword and 
carrying it away and entering the book- 
ing office, the Supreme Court recom- 
mended that it was an appropriate case 
where the Govt. may remit or reduce 
sentence of the accused under S. 432 of 
Cr. P. C. when the accused was a pri- 
mary school teacher without bad antece- 
dents and the amount alleged to have 
been robbed was a trivial amount and 
also neither caused physical hurt to any- 
body nor made any attempt to rob the 
cash in the booking office nor resisted his 
arrest nor attempted to conceal his iden- 
tity. (Para 4) 

JUDGMENT:— The appellant Ram 
Shankar was tried and convicted by the 
Sessions Judge Bench under Ss, 392/397, 
LP.C. and sentenced under the latter 
count to seven years’ rigorous imprison- 
ment which is the minimum punishment 
prescribed for that offence. His appeal 
was dismissed by the High Court. He has 
now come before us in appeal by special 
leave under Article 136 of the Constitu- 
tion. 

2. The prosecution case against the 
appellant, as it emerges from the record 
was that on Dassara Day, the 17th Octo- 
ber, 1972, ten persons including P. W. 1 
and P. W. 3 of village Maniriban and 
P. W. 2 a resident of village Aslama, 
came to Damoh to see procession of God- 
dess Kali. After seeing the procession at 
about 3 am. in the night these persons 
came to the booking office at the Railway 
Station Damoh as they had to buy tickets 
for taking the train to Aslama. There 
was a big crowd at the Booking Office. All 
these eleven persons gave 35 paise each 
to Ram Singh (P. W. 1) and asked him 
to purchase tickets for all of them. Ram 
Singh then stood in the queue before the 
ticket window. He was carrying Rs. 3.85 
in the palm of his left hand. While Ram 
Singh was counting the money the appel- 
lant suddenly appeared. He was carry- 
ing a naked sword. The appellant touch- 
ed the palm of Ram Singh with the tip 
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of his sword, and lifted the money. The 
appellant then carried away the money 
and entered the Booking Office. P. W. 1 
informed about the incident to constable 
Shaikh Karim (P. W. 4) who was on duty 
at the Railway Station. P. W. I also in- 
formed the Station Master. On receiving 
a telephonic call from the Station Mas- 
ter, the policemen arrived in a lorry and 
disarmed, arrested and took away Ram 
Shanker-Appellant. 


3. The plea of the appellant at the 
trial was that liquor was administered to 
him against his will by Ram Gopal and 
Haricharan of Damoh as a result of 
which he was incapable of knowing the 
nature of the act that he might have com- 
mitted. In short, the defence was under 
5. 65, LP.C. The appellant did not 
examine Ram Gopal and Haricharan and 
otherwise failed to establish his defence. 


4. Technically the offence committed 
by the appellant was one under Sec. 397, 
LP.C. as he had used a deadly weapon 
in committing robbery and the courts had 
no option but to impose the minimum sen- 
tence of seven years’ imprisonment. But 
there were several mitigating circum- 
stances in the case. There was nothing on 
the record that the appellant was a per- 
son of bad antecedents. He was a primary 
school teacher. The amount alleged to 
have been robbed was a trivial amount 
of Rs. 3.85. He did not cause physical 
hurt to anybody. He did not make any 
attempt to rob the cash in the booking 
office, where he quietly remained stand- 
ing for a sufficient time. He did not resist 
his arrest. According to the Station Mas- 
ter, Rishi Kumar Khare (F. W. 5), con- 
stable Shaikh Karim had informed him 
that the appellant had given his name as 
Shanker S/o Nand Lal of Damoh. Thus, 
the appellant made no attempt to conceal 
his real identity. We, therefore, think 
that this is an appropriate case where the 
Executing Government may in exercise 
of its power of clemency under Sec. 432 
of the Code of Criminal Procedure, 1973, 
remit or reduce the sentence of the ap- 
pellant. With this observation, we dismiss 
this appeal. The appellant is granted 
three weeks’ time to surrender to his bail 
bonds to serve out the sentence inflicted 
on him. 


Appeal dismissed. 





Alijan v. State of Maharashtra 
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AIR 1981 SUPREME COURT 645 
= 1981 Cri, L. J. 163 
(From: Bombay)* 

V. R. KRISHNA IYER AND 
A. D. KOSHAL, JJ. 


Special Leave Petn. (Criminal) No. 1620 
of 1980, D/- 10-11-1980. 


Alijan Nanhe Pehalwan Qureshi, Peti- 


tioner v. State of Maharashtra, Respon- 
dent. 

Criminal P. C. (2 of 1974), S. 386 — 
Murder case — Appeal against conviction 


— High Court must give reasoned judg- 
ment indicating application of mind to 
questions of fact and law. 


In a serious crime like murder, where 
so severe a sentence as life imprisonment 
has been inflicted by the trial court and 
the appeal is as of right, the High Court 
must indicate in a reasoned judgment 
that it has applied its mind to the mate- 
rial questions of fact and law. A judg- 
ment may be brief but not a blank. High 
Court’s order affirming conviction was, 
however, not set aside as the Supreme 
Court found that the trial courts judg- 
ment was not vitiated by any flaw. 

(Para 1) 

Mr. Pramod Swarup, Advocate, for Pe- 
titioner; Mr. M. C. Bhandare, Sr. Advo- 
cate (Mr. M. N. Shroff, Advocate with 
him), for the State. 


ORDER:— We were not happy at the 
disposal by the High Court of a case 
under S. 302, LP.C. without a speaking 
order. After all in so serious a crime as 
murder, where so severe a sentence as 
life imprisonment has been inflicted by 
the trial court and the appeal is as of 
tight, the High Court must indicate in a 
reasoned judgment that it has applied its 
mind to the material questions of fact 
and law. A judgment may be brief but 
not a blank, especially in a situation such 
es this. For this reason we should have 
straightway set aside the judgment of 
the High Court and sent it back for fresh 
hearing, but under Article 136 where 
justice is the paramount consideration we 
wanted to reduce the delay in the proceed- 
ings since there is a sentence of life im- 
prisonment on the petitioner so we direct- 
ed that the original record be sent for 
so that counsel on both sides may have 
the opportunity to peruse the entire case 
records and make submissions to us as if 


*Criminal Appeal No. 1310 of 1979, D/- 
13-11-1979 (Bom). 
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we were hearing the appeal in the regu- 
lar course. Counsel have had that facility 
and have made submissions after perusal 
of the materials. After a brief hearing 
counsel for the petitioner was unable to 
demonstrate that the trial court’s judg- 
ment was vitiated by any flaw in appre- 
ciation of evidence or assessment of pro- 
babilities. We, therefore, dismiss the Spe- 
cial Leave Petition after satisfying our- 
selves that natural justice has had its full 
play. Dismissed. 


Special leave petition dismissed. 


AIR 1981 SUPREME COURT 646 
== 1981 Cri. L, J. 164 
(From: Karnataka)* 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 144 of 1975, D/- 
5-11-1980. 
‘Yamanappa Goolappa Shirgumpi and 


others, Appellants v. State of Karnataka, 
Respondent. 

Criminal P. C. (2 of 1974), S. 386 — 
Appeal against acquittal — High Court 
agreeing with trial court that eye-wit- 
nesses were interested in prosecution 
and inimical to accused — Material con- 
tradictions and discrepancies in evidence 
— Recovery of bleodstained clothes 
found not acceptable — Names of impor- 
tant eye-witnesses not mentioned in 
FIR. — Deliberate attempt by prosecu- 
tion to rope in innocent persons — Hav- 
ing regard to these infirmities trial court 
did not accept the prosecution case — it 
could not be said that the view taken by 
it was so unreasonable as to warrant in- 
terference by High Court — Held it was 
not a fit ease for reversing order of ar- 


quittal. Decision of Karnataka High 
Court, D/- 22-1-1975, Reversed. (Para 7) 


FAZAL ALI, J.:— This is an appeal 
under Section 2 of the Supreme Court 
(Enlargement of Criminal Appellate Jur- 
isdiction) Act, 1970 and is directed against 
the judgment of the Karnataka High 
Court dated 21/22-1-1975 setting aside the 
acquittal of accused Nos. 1, 2, 3 and 7 
passed by the trial court, convicting them 
under Ss. 302/34, Indian Penal Code, 
w sentencing them to imprisonment for 
ife. 

2. The prosecution case has been set 
out in detail in the judgment of the High 
*Against judgment of Karnataka High 
Court, D/- 22-1-1975. 
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Court and that of the trial court and it is 
not necessary to repeat the same all over 
again. The occurrence which resulted in 
the death of Fakirappa Gulappa Shir- 
gumpi and Hanamantappa Gulappa Shir- 
gumpi, is alleged to have taken place in 
village Venkatapur, district Belgaum, on 
the 22nd October, 1972 at about 8-30 a.m. 
The F.LR. of the occurrence was lodged 
by the complainant, P.W. 2 who reached 
Katkol on the same day at about 5 p.m. 
Thereafter the police arrived at the scene 
some time after midnight and held the 
usual inquest. After the investigation a 
charge-sheet was submitted against eight. 
persons who were all acquitted by the 
Sessions Judge after trial. 

3. The defence of the accused was that 
all the accused persons were falsely im- 
plicated due to serious animus which 
they bore against the deceased and the 
prosecution witnesses. 


4. The Sessions Judge, after recording 
the evidence and hearing the arguments, 
gave a very detailed judgment in which 
he found that the prosecution case 
against the accused had not been proved 
and that an attempt was made by the 
eye-witnesses to falsely implicate as 
many as four persons due to enmity. 
The Sessions Judge accordingly rejected 
the entire prosecution case and acquitted 
all the accused. 

5. The State then filed an appeal be- 
fore the Karnataka High Court which 
allowed the same in respect of accused 
Nos. 1, 2, 3 and 7 and convicted them as 
indicated above. 

6. Appearing for the appellants Mr. 
Ram Reddy submitted that a perusal of 
the judgments of the trial court and the 
High Court would show that the view 
taken by the former cannot be said to be 


- perverse or, at any rate, one which was 


not reasonably possible. The learned 
counsel has taken us through most of the 
evidence in. order to show that the Ses- 
sions Judge had given cogent reasons for 
disbelieving the prosecution case and 
that even the High Court had agreed with 
him in some of the important conclusions 
regarding the credibility of the eye-wit- 
nesses, 

7. After hearing counsel for the par- 
ties and going through the record we 
are satisfied that on a plain reading of 
the judgment of the High Court this is 
not a case in which the order of acquittal 
passed by the Sessions Judge should have 
been reversed. The main evidence against 
the accused consisted of two categories: 
(1) the evidence of eye-witnesses, viz., 
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P. Ws. 2 to 7, and (2) the recovery of vari- 
ous articles stained with human blood at 
the instance of the appellants. The High 
Court agreed with the trial court that 
there was undoubtedly a deliberate at- 
tempt by the prosecution to rope in the 


- four accused persons who had been ac- 


quitted by the courts and that this was 
done due to animosity. The High Court 
further endorsed the finding of the trial 
court that all the eyewitnesses were in- 
terested in the prosecution and inimical 
to the accused and that therefore their 
testimony should be approached with 
great care and caution and should not be 
accepted unless it was corroborated by in- 
dependent evidence. The High Court 
found that the evidence of the eye-wit- 
nesses was corroborated by two circum- 
stances: (1) the evidence of P. W. 5 who 
was an independent witness, and (2) the 
recovery of the dhoti and the shirt, both 
stained with human blood, which were 
produced by A-2 at the police station 
when he surrendered before the police. 
So far as the first circumstance is con- 
cerned, the High Court was clearly wrong 
because the evidence of P. W. 5 suffers 
from the same infirmity as that of other 
prosecution witnesses, namely, P. Ws. 2, 
4 and 6, as P. W. 5 was a servant of the 
deceased and P. W. 2. So far as P. Ws. 6 
and 7 are concerned, the High Court it- 
self disbelieved their evidence. We are 
thus left with only the evidence of 
P. Ws. 2, 3 and 4. As regards the recovery 
of the clothes from A-2, who is said to 
have assaulted the deceased with an axe, 
the story appears to us to be wholly im- 
probable because when A-2 appeared be- 
fore the police as an innocent person, he 


-= would not have done so after wearing 


4 


blood-stained clothes so as to entangle 
himself in a murder case, especially when 
he had sufficient time at his disposal to 
destroy these clothes or the stains of 
blood on them. It was not a case of an 
accused who had committed offence under 
some emotional strain and, having been 
repentant, appeared at the police station 
to plead his guilt. If such would have 
been the conduct of A-2, we should have 
expected him to make a clear confession 


.@ither before the police or before the 


Magistrate. For these reasons we are un- 
able to accept the evidence given by the 
prosecution in respect of the production 
of bloodstained clothes by the second 
appellant. As regards the recoveries of 
weapons made at the instance of other 
accused persons, the Sessions Judge has 


given cogent reasons for disbelieving the 
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same which have not been properly dis- 
placed by the High Court. As regards the 
evidence of P. W. 2 which has been criti- 
cised by the Sessions Judge for various 
reasons we find that it is replete with 
material contradictions and discrepancies. 
To begin with, the manner in which the 
F.LR. was lodged appears to be extreme- 
ly suspicious. P. W. 2 claims to have gone 
from his village to some other village 
and then to Ramdurg where he got 
P. W. 8 to write a report and then pro- 
ceeded to Katkol police station to lodge 
it with the police. This version is com- 
pletely falsified by the intrinsic evidence 
furnished by the F.LR. itself where it has 
been clearly mentioned in the penulti- 
mate paragraph that he had appeared at 
the police station after visiting Ramdurg 
and was lodging the FJI.R. at Katkol. 
Thus the evidence of P. Ws. 2 and 8 ap- 
pears to be false on the circumstances in 
which the F.I.R. was lodged. Further- 
more, there is no mention in the F.LR. 
of the names of the important eye-wit- 
nesses or of the overt acts committed by 
accused other than the appellants. This 
shows that at a later stage an attempt was 
made by the prosecution to rope in inno- 
cent persons which the High Court also 
clearly found. Having regard to these in- 
firmities the Sessions Judge was not pre- 
pared to accept the prosecution case and 
it could not be said that the view taken 
by him was so unreasonable as to warrant 
interference by the High Court. On the 
other hand, the High Court itself had 
applied two tests to find corroboration for 
the evidence of the eye-witnesses both 
of which fail because, as indicated above, 
P. W. 5 was a servant of the deceased and 
the recovery of bloodstained clothes is 
not acceptable. In these circumstances we 
are satisfied that it was not a fit case for 
the High Court to have interfered with 
the order of acquittal passed by the learn- 
ed Sessions Judge. We, therefore, allow 
this appeal, set aside the judgment of 
the High Court as well as the conviction 
and sentences imposed on the appellants 
and acquit them of the charges framed 
against them, 

Appeal allowed. 
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AIR 1981 SUPREME COURT 648 
== 1981 Cri, L. J. 166 
i (From: Bombay) 
ea R. S SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 294 of 1975, D/- 
5-12-1980, 
Jagdeo Singh and others, Appellants v. 
The State of Maharashtra, Respondent. 
(A) Penal Code (45 of 1860), S. 300 — 
Murder — Appreciation of evidence — 
Statements: of only eye-witness removed 
from scene of occurrence in unconscious 
state, recorded soon after recovery of con- 
sciousness, confined only to questions put 
up by Magistrate — Failure on his part 
to mention overt acts attributed to assail- 
ants does not detract from his credibility. 
Where the statement of the sole eye- 
witness to murder who was removed from 
the scene of occurrence in an unconscious 
state was recorded soon after he regained 
consciousness and before he could possib- 
ly be contacted by anyone and when he 
was under great strain of pain, the fact 
that the witness himself confined to the 
questions put to him by the Magistrate 
and did not mention the overt acts attri- 


ti- 
i 


buted to the assailants during trial, 
would not detract from the credibility 
of the witness. (Para 3) 


(8) Penal Code (45 of 1860), S. 300 read 
with Ss. 34 and 149 — Murder — Act 
done by several persons in furtherance of 
common intention — Instance — Accused 


in pursuance of prior concert to 
attack driver (deceased) and cleaner 
of a truck coming in two 


trucks — Driver attacked by accused com- 
ing in one truck while cleaner attacked 
by others coming in another truck — Ac- 
cused attacking cleaner could be convict- 
ed for murder of driver under S. 300 with 
the aid of Ss. 34 and 149. (Para 3) 
CHINNAPPA REDDY, J.:— Jagdeo 
Singh, Baldeo Singh and Labh Singh 
along with five others were tried by the 
learned Additional Sessions Judge, Nag- 
pur. While the other five were acquitted 
these three persons were convicted under 
Sections 147, 148, 302 read with Sec. 34, 
S. 302 read with S. 149, S. 307 read with 
S. 34 and S. 307 read with S. 149. The 
_ease of the prosecution briefly was that 
there was rivalry between two groups of 
truck owners. The accused persons be- 
longed to one group and the trucks, bear- 
ing Nos. BRV 4482, BRV 5575 and BRV 
5657 were operated by them. The trucks 
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A.L R.. 


of the opposite group were those belong- 
ing to Kesar Singh, Jit Singh and the de- 
ceased, Kripal Singh. Truck No. BRV 5161 
which belonged to this group was driven 
by the deceased Kripal Singh. Kripal 
Singh’s nephew Rajender Singh (P. W. 3), 


a lad of sixteen years was working as a~ 


cleaner in truck No. BRV 5161. After dis- 
charging a load of bricks at Bhilai truck 
No. BRV 5161 was driven towards Nag- 
pur on the evening of March 15, 1971, 
After reaching Nagpur Kripal Singh 
made a telephone call from Paul’s Petrol 
pump to one Surti Dalal (P. W. 37), a 
broker whose business was to arrange 
loads of goods for trucks. Kripal Singh 
was informed that Surti Dalal had gone 
to the Santra Market. So, the deceased 
and P. W. 3 took their truck to Santra 


. Market. They met Surti Dalal there and 


were told by him that no load of goods 
was available that day. From the Santra 
Market all of them went in the truck 


to Surti Dalal’s office, in Gandhibagh. The — 
‘ime was about 10.50 p.m. then. The three 


trucks of the accused group were then 
standing in front of Dalal’s office. Jag- 
deo Singh, Baldeo Singh, Gurmel Singh, 


Labh Singh, Harbans Singh (absconding 
accused) and five others were standing 
near the truck. Jagdeo Singh, Harbans 


Singh and Labh Singh were the drivers 
of the three trucks, Seeing Kripal Singh, 
Jagdeo Singh came near their -truck and 
asked him to take away his truck as 
their trucks were already there. Without 
giving any reply Kripal Singh got down 
from the truck and went inside the office 
of Surti Dalal. P. W. 3 was asked to en- 
quire if any food was available in a 
neighbouring hotel. On being -told that 


no food was available Kripal Singh tele-~ 


phoned to Paul’s Petrol pump and asked 
the hotel keeper who ran a restaurant 
near the petrol pump to prepare meals 
for two persons, The hotel keeper agreed 
to do so. Kripal Singh and P. W. 3 then 
started proceeding in their truck towards 
Paul’s petrol pump. After they had gone 
some distance truck No. BRV 5657 over- 
took them and went ahead. Kripal Singh 
remarked to P. W. 3 that Jagdeo Singh 
appeared to be bent upon picking up a 
quarrel and therefore they should be 
cautious. When they had reached the 
Mehta petrol pump on the SBhandara 
Road they saw that truck No. BRV 5657 
had stopped ahead of them on the road. 
So they stopped their truck. Immediately 


five persons Jagdeo Singh, Baldeo Singh, ~ 


Gurmel Singh and two others got down 
from truck No. BRV 5657 and came to- 
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wards Kripal Singh’s truck. Jagdeo Singh 
was armed with a sword, Baideo Singh 
with a kirpan and Gurmel Singh with 
an iron rod. The other two persons were 
armed with a stick and iron rod. The ac- 
cused opened the right hand side door of 
the truck and dragged Kripal Singh out 
of the truck. Kripal Singh picked up a 
knife which was lying in the dash board 
of the truck. Jagdeo Singh hit him with 
the sword but Kripal tried to ward off 
the blow by raising his left hand. He re- 
ceived a cut on his left palm. Kripal 
Singh began to run away. The five per- 
sons chased him. Meanwhile a second 
truck (No. BRV 5575) came and stopped 
very near truck No. BRV 5161. Labh 
Singh, Harbans Singh and two others got 
out of the truck and opening the left hand 
side door of the truck of the deceased, 
dragged P. W. 3 out of it and began to 
beat him. Labh Singh had an iron rod. 
Harbans Singh had a sword and the other 
three persons had sticks and iron rods. 
Labh Singh gave a blow with the iron rod 
on the shoulder of P. W. 3 while Harbans 
Singh struck him on the left side 
of the neck with a sword. There 
was a cut on the neck. When Harbans 
Singh raised his sword to strike a second 
blow P. W. 3 put his right hand near his 
neck. The blow fell on his hand and four 
fingers of P. W.’s right hand were cut off. 
P. W. 3 became unconscious and fell on 
the ground. Sometime later P. W. 11 who 
was going along the road found the 
truck No. BRV 6151 standing on the road 
and a crowd near it, When he went near 
he found a boy lying by the side of the 
truck. He was unconscious and his clothes 
were soaked in blood. He went to the 
petrol pump and from there he telephon- 
ed to the police informing them that a 
boy was lying unconscious in a pool of 
blood. The police arrived on the spot and 
arranged to have P. W. 3 and the dead 
body of Kripal Singh removed to the 
hospital. Kripal Singh’s dead body was 
found at a distance of about 384 feet from 
the truck. At about 3.30 or 4 am. truck 
No. BRV 4482 was found near the Santra 
Market. Jagdeo Singh, Billa Singh and 
Sher Singh were found in the truck and 
they were arrested. Next day at about 
4 p.m. the Taluqa Magistrate, on the in- 
structions of the City Magistrate went to 
the hospital and after satisfying himself 
that P. W. 3 was in a fit condition to make 
a statement, recorded the statement of 
P. W. 3 in the form of questions and an- 
- swers. In this statement P. W. 3 mention- 
ed that when they started from Gandhi- 
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bagh with their truck, Jagdeo Singh, Bal- 
deo Singh, Harbans Singh, Labh Singh 


and others were there and they chased 
their truck. After they had gone some 
distance on Bhandara Road they found 


truck No. BRV 5657 coming from the 
opposite side, and truck No. BRV 5575 be- 
hind them. Jagdeo Singh and Baldeo 
Singh got down from the truck and went 
towards Kripal Singh while Harbans 
Singh and Labh Singh came towards him, 
Kripal Singh got down from the truck and 
started running. Jagdeo Singh, Baldeo 
Singh and some others chased him. Har- 
bans Singh hit P. W. 3 with a sword and 
he became unconscious. The police also 
recorded his statement. After arresting 
the accused and completing the investiga- 
tion a charge-sheet was laid against nine 
persons out of whom Harbans Singh 
could not be tried as he was absconding. 
The remaining eight persons were tried 
by the learned Additional Sessions Judge, 
Five were acquitted. Jagdeo Singh, Bal- 
deo Singh and Labh Singh were convict- 
ed and they are the appellants before us. 

2. Shri A. N. Mulla learned counsel 
for the appellants took us through the 
relevant evidence and submitted that the 
evidence of P. W. 3, the sole eye witness 
to the occurrence, was full of infirmities 
and therefore, no conviction should be 
based on his evidence. He submitted that 
P. W. 3 had no genuine opportunity of 
identifying the assailants of Kripal Singh 
as Kripal Singh must have got down from 
the truck and run away as soon as he 
sensed danger. He was apparently attack- 
ed at a distance of 380 feet from the 
truck, whereas P. W. 3 was attacked neat 
the truck itself. In the circumstances 
P. W. 3 would not have been able to 
identify the assailants of the deceased. 
Considerable argument was advanced on 
the circumstance that the right hand side 
door of the truck was found shut whereas 
the left hand side door of the truck was 
found open when the police arrived on 
the spot. This according to Shri Mulla 
indicated that the assailant did not drag 
the deceased out of the truck by opening 
the right hand side door. The deceased 
himself must have run away. Shri Mulla 
also commented on the circumstance that 
there were no blood stains on the driver’s 
seat of the truck whereas there were 
blood stains on the cleaner’s seat. He also 
drew our attention to the circumstance 
that there was practically no light near 
the spot where the dead body of the de- 
ceased was found lying. Shri Mulla fur- 


ther argued that P. W. 3 had made con- 
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siderable improvements to the version 
originally given by him in the state- 
ments made by him to the Magistrate and 
the Police. He particularly drew our at- 
tention to the fact that the overt acts now 
attributed to the accused were not men- 
tioned in the statement made to the 
Magistrate. 


3. We have considered the submis- 
sions of Shri Mulla carefully. We are not 
impressed with the submissions. On the 
other hand we are greatly impressed by 
the evidence of P. W. 3. His evidence re- 
garding the complicity of the appellants 
before us is corroborated by the statę- 
ment made by him to the Taluga Magis- 
trate soon after he regained conscious- 
ness in the hospital. Very great weight 
has necessarily to be attached to the 
statement having regard to the circum- 
stances in which it was made. He was re- 
moved from the scene of occurrence in 
‘an unconscious state. The statement was 
recorded soon after he regained conscious- 
ness before he could possibly be contact- 
ed by anyone. He was obviously under 
great strain and pain at that time. His 
answers were brief and to the point. He 
confined himself to the questions put to 
him and gave direct answers. In fact if 
he did not give more details of the occur- 
rence it was obviously because he was 
merely answering the questions put to 
him by the Magistrate. We do not think 
that the several omissions in the state- 
ment which have been pointed out to us 
are of any great significance in the cir- 
cumstance of. the case. His statement 
shows that Jagdeo Singh and _ Baldeo 
Singh went after Kripal Singh while 
Labh Singh and Harbans Singh attacked 
him. No doubt the overt acts now at- 
tributed to the assailants were not men- 
tioned in the statement. That does not 
detract from the credibility of the wit- 
ness in the particular circumstances of 
this case. We are not impressed with the 
argument that P. W. 3 could not have 
identified the assailants of the deceased. 
Both Jagdeo Singh and Baldeo Singh 
were quite well known to him, and ac- 
cording to his evidence they came ‘near 
the truck and dragged the deceased out. 
Whether he was dragged out or whether 
he himself got down from the truck it 
must be from the right hand side door 
only since P. W. 3 was sitting in the 
cleaner’s seat and it would not have 
been easily possible for Kripal Singh to 
escape from the left hand side door. Fur- 
ther the plan prepared by the investigat- 
ing Officer shows that the spot where his 
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dead body was found and, therefore, the 
direction towards which he ran was on 
the same side as the truck BRV 5657. If 
the assailants were coming from the truck 
BRV 5657 the deceased would not have 
run in that direction but he would have 
tun in the opposite direction. It is clear 
to our minds that the deceased must have 
been dragged out of the truck by the 
accused. As already mentioned by us we 
are greatly impressed by the evidence of . 
P. W. 3. We do not think it necessary to 
consider several other minor submissions 
made by Shri Mulla as we agree with the 
reasons given by the High Court to affirm 
the conviction of the three appellants. 
Shri Mulla raised a special plea on behalf 
of Jagdeo Singh and urged that he was 
a driver of truck No. BRV 4482 and that 
this truck never came upon the scene and 
therefore Jagdeo Singh would not have 
participated in the occurrence. We do 
not agree with this submission. We do not 
think that it was necessary for all the 
three trucks to have come to the scene 
of occurrence. Obviously Jagdeo Singh 
came to the scene in the truck No. BRV 
5657. Shri Mulla also submitted that Labh 
Singh could not be convicted of murder 
as there were no grounds for applying 
Section 34 or Section 149. We see no force 


. in this submission either. The attacks on 


both the deceased and P. W. 3 were part 
of the same transaction. That some as- 
sailants came in one truck and attacked 
the deceased and the other assailants 
came in another truck and attacked 
P. W. 3 does not make any difference. It 
is a clear case where there was prior con- 
cert and planning by all the accused. We 
are satisfied that the appellants have been 
rightly convicted. The appeal is, there- 
fore, dismissed. ; 

Appeal dismissed, 
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(From: Punjab & Haryana) ` 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Criminal Appeal No. 281 of 1975, D- 
14-11-1980. 

Shanta, Appellant v. State of Haryana, 
Respondent. 

Constitution of India, Art. 136 — Ap- 
peal against conviction under S. 302 r/w 
S. 149, LP.C. — Fight between two fac- 
tions in village — As per an important 
eye witness, appellant entering arena 
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1981 Madho Ram v. 
only after deceased was fatally assaulted 
by some other accused — Witness relied 


on by courts below — Circumstance, suf- 
ficient to give benefit of reasonable doubt 
— Appellant acquitted of the charge — 
Judgment of Punjab and Haryana High 
Court partly reversed. (Para 3) 


S. M. FAZAL ALI, J.:— This appeal by 
special leave is directed against a judg- 
ment of the High Court of Punjab and 
Haryana. The appellant was convicted 
under Section 302 read with Section 149 
of the Indian Penal Code and sentenced 
to imprisonment for life. He was also 
convicted of less serious offences - under 
other sections of the Code and given dif- 
ferent sentences to run concurrently, but 
we are not concerned with the same as 
they are not challenged before us. 


2. The facts of the case have been 
given in the judgments of the High Court 
and the Sessions Court and need not be 
repeated by us here all over again. The 
unfortunate occurrence was the result of 
a fight between two factions in the vil- 
lage in which three persons were killed 
and some of the prosecution witnesses 
were injured. The appellant is said to 
have been armed with a Jaila. The short 
point taken by Mr. Mehta in support of 
his case is that there is no satisfactory 
evidence to show that at any stage the 
appellant was a member of an unlawful 
assembly the prosecution of the common 
object of which resulted in the three 
murders. He relied on the testimony of 
P. W. 9 Chandru, who was an important 
eye-witness, being a person injured in 
the occurrence and belonging to the fac- 
tion of Tara Chand deceased. This wit- 
ness has clearly stated that the appellant 
entered the arena only after Tara Chand 
was fatally assaulted by some other ac- 
cused, The relevant part of the evidence 
of this witness may be extracted thus: 


“On the receipt of gun shot Ram Chan- 
der also fell on the ground. Then Tara 
Chand came close to Ram Chander who 
was his son, to see his condition. But he 
was then attacked by Jagdev and Mohin- 
der accused. On the receipt of lathi blows 
he fell down. Then in self defence, my- 
self and Bhartu wielded our lathis. 
Shanta accused gave lathi blow on my 
head. Again said he was armed with a 
Jaila. ; 


Bhartu was attacked and injured by 
Shanta and Inder accused, by means of 
Jaila and Gandasa respectively. Shanta 
accused gave a jaila blow on the chest and 
Inder gave Gandasa blow on his back. 
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The lathis, which we wielded in self-de- 
fence hit and injured Inder, Jagdev, 


Mohinder and Shanta.” 


3. There is no allegation by this wit- 
ness that the appellant at any time in- 
tended to assault Tara Chand at all. In 
fact Tara Chand had already been as- 
saulted and the witness and others tried 
to assault the appellant when the latter 
attacked the witness and others with his 
Jaila. Before the assault on Tara Chand 
ended, the appellant had not become a 
member of the unlawful assembly. Mr. 
Bhagat appearing for the State contend- 
ed that other witnesses did not support 
this evidence of P. W. 9 on this point. 
There is no doubt so; but then one of the 
important prosecution witnesses who has 
been relied on by both the courts below 
clearly exonerates the appellant of the 
charge under Section 302 read with Sec- 
tion 149 of the Indian Penal Code and 
that circumstance is sufficient to give 
benefit of reasonable doubt to the appel- 
lant. We may add, however, that no pro- 
secution witness has said clearly that the 
appellant had actually wielded his Jaila 
before Tara Chand was attacked. We are 
thus satisfied that the charge under Sec- 
tion 302 read with Section 149 of the 
Indian Penal Code against the appellant 
has not been proved beyond reasonable 
doubt. We, therefore, allow the appeal in 
part and acquit the appellant of that 
charge only. He has already served out 
the sentences imposed on him in respect 
of other charges and shall be released 
from custody forthwith. 


Appeal partly allowed. 
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(From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeal No. 271 of 1975, 
13-11-1980. 
Madho Ram and others, Appellants v. 
State of Uttar Pradesh, Respondent. 
Constitution of India, Art. 136 — Mur- 


DJ- 


der case — Essential details of prosecu- 
tion case, not disbelieved — Truth dis- 
engaged from falsehood — Participation 


of appellants in assault, proved beyond 
reasonable doubt — Plea of private de- 
fence, found to be unacceptable — Con- 
viction only of appellants confirmed by 
High Court in a well reasoned judgment 


LX/LX/G658/80/SSG 


652 S.C. 


— Case not a fit one for imterference 
under Art. 136. (Paras 3 to 5) 


S. M. FAZAL ALI, J.:— This appeal by 
special leave is directed against a judg- 
ment of the Allahabad High Court con- 
firming the conviction of the appellants 
for offences under Sections 302 and 325 
read with Section 149 of the Indian Penal 
Code as also for some less serious offences. 


2. The detailed facts of the case have 
been given in the judgment of the Ses- 
sions Judge and that of the High Court 
and it is not necessary for us to repeat 
the same. 

3. The appeal being by special leave 
we can interfere only if we find that there 
is ‘some gross violation of any principle 
of law or a serious miscarriage of justice. 
Having gone through the judgment of 
the High Court which is a well-reasoned 
one and has considered all the aspects of 
the prosecution case, we find ourselves in 
complete agreement therewith. 


4. It is true that the High Court has 
rejected a good part of the prosecution 
case regarding the motive or the actual 
cause of the occurrence but it has accept- 
ed the main details of the occurrence 
which resulted in injuries to three per- 
sons and death of two others. It has made 
a very scientific approach to the case, has 
given the maximum possible benefit of 
doubt to those of the accused against 
whom there were no sufficient materials, 
and has taken care to convict only those 
accused persons (namely, the appellants 
before us) whose participation in the as- 
sault was proved beyond reasonable 
doubt. 

5. Mr. Goyal appearing for the ap- 
pellants submitted that having disbeliev- 
ed the essential details of the prosecution 
case, the High Court ought not to have 
convicted the appellants but should have 
acquitted all the accused. In the first 
place, the High Court has not disbeliev- 
ed the essential details of the prosecution 
case but has merely tried to disengage the 
truth from falsehood, the grain from the 
chaff and in this process it has acquitted 
all those accused against whom the eyi- 
dence was not acceptable or who could 
be reasonably suspected of having been 
implicated due to enmity. The standard 
adopted by the High Court was that 
where an accused was shown to have 
taken part in the assault armed with a 
weapon which actually caused injuries to 
the prosecution witnesses or the deceased 
he was to be convicted. As between the 
deceased and the injured prosecution wit- 
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nesses there were as many as 60 injuries 
whereas not a single accused suffered 
any injury on his person. In these cir- 
cumstances it cannot be said that there 
was a free fight between complainants’ 
party and the accused. The occurrence, 
according to the High Court, had taken 
place at an appreciable distance from the 
field in dispute and there was no justi- 
fication for the accused persons to have 
engaged themselves variously armed with 
deadly weapons in a fight with the pro- 
secution party and caused fatal injuries 
on the two deceased and serious injuries 
to three-others. Mr. Goyal specially stres- 
sed the fact that the evidence shows that 
the prosecution party had used lathis and 
argued that this would indicate that the 
appellants, if at all, had morally exceed- 
ed the right of private defence. We are 
however unable to agree with this argu- 
ment because if members of the prosecu- 
tion party were attacked by the accused 
persons variously armed, they had to de- 
fend themselves and if they wielded 
lathis in self-defence, that would not 
give any right of private defence to the 
appellants. The fact of the matter is that 
none of. the appellants had received any 
injuries and the High Court merely con- 
jectured that they might have received 
injuries as a result of the blows given 
by some of the prosecution witnesses. 
Having carefully considered the evidence 
and circumstances of the case coupled 
with the scientific analysis made by the 
High Court, we are not at all satisfied 
that it is a fit case which calls for our 
interference. Accordingly, we find no 
merit in the appeal which is dismissed. 


Appeal dismissed, 
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(From: Gujarat) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 119 of 1975, D/- 
8-2-1979. 

Madanlal Gangaram Ghai, Appellant v. 
State of Gujarat, Respondent, 


Constitution of India, Art. 1386 — Ap- 
peal against conviction under S. 5 (1) (d) 
read with S. 5 (2) of the Prevention of 
Corruption Act — Sentence — Peculiar 
circumstances of the case — Sending of 
appellant to jail considered not necessary 
— Although conviction upheld sentence 
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À 


1881 Chet Rain v. 


of 6 months R. I. , reduced to period 
already served — Fine of Rs. 500/-, re- 


mitted. (Para 1) 
S. M. FAZAL ALI, J.:— This appeal 


by Special Leave is limited to the ques- 
tion of sentence. It appears that 
the appellant has been convicted 
under Section 5 (1) (d) read with S. 5 (2) 
of the Prevention of Corruption Act and 
was sentenced to six months rigorous im- 
prisonment and a fine of Rs. 500/- as re- 
duced by the High Court. The appellant 
has already undergone about 2% months 
in jail. In the peculiar circumstances of 
this case and having regard to the nature 
of the offence committed by the appellant 
in this particular case we do not think it 
necessary to send the appellant back to 
jail. We, therefore, while upholding the 
conviction of the appellant reduce the 
sentence of imprisonment to the period 
already served and remit the fine. The 
appellant will now be discharged from his 
bail bonds. With this modification the 
appeal is dismissed. 

Order accordingly. 


AIR 1981 SUPREME COURT 653 
(From: 1974 Rajdhani LR 152) 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 

Civil Appeal No. 147 of 1974, D/- 5-11- 
1980. 

Chet Ram Vashist, Appellant v. Muni- 
cipal Corporation of Delhi and another. 
Respondents. i , 

(A) Delhi Municipal Corporation Act 
(66 of 1957), S. 313 (3) — Application for 
sanction of lay-out — Standing Commit- 
tee failing to consider application — Sanc- 
tion cannot be deemed to be granted. 
ILR (1970) 1 Dethi 66, Overruled: 1974 
Rajdhani LR 132, Reversed. 


The failure of the Standing Committee 
of the Delhi Municipal Corporation to 
consider under S. 313 (3) an application 
for sanction to a lay-out plan within the 
period specified-in the sub-section does 
not result in a ‘deemed’ grant of the sanc- 
tion. ILR (1970) 1 Delhi 66, Overruled; 
1974 Rajdhani LR 132, Reversed. 

(Para 7) 

Sub-ss. (3) and (5) of S. 313 prescribe a 
period within which the Standing Com- 
mittee is expected to deal with the appli- 
cation made under sub-sec. (1). But nei- 
ther sub-section declares that if the 
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Standing Committee does not deal with 
the application within the prescribed 
period of sixty days it will be deemed 
that sanction has been accorded. The sta- 
tute merely requires the Standing Com- 
mittee to consider the application within 
sixty days. When sub-sec. (3) declares 
that the Standing Committee shall within 
sixty days of receipt of the application 
deal with it, and when the proviso to 
sub-sec, (5) declares that the Standing 
Committee shall not in any case delay 
the passing of orders for more than sixty 
days the statute merely prescribes a 
standard of time within which it expects 
the Standing Committee to dispose of the 
matter. It is a standard which the sta- 
tute considers to be reasonable. But non- 
compliance does not result in a deemed 
sanction to the lay-out plan. 


Dethi Municipality 


(Para 6) 

A perusal of Ss. 336 and 337 confirms 
that the cases covered there are control- 
led by a tightly woven time-bound pro- 
gramme strongly indicating Parliament’s 
intent to regard the erection of a build- 
ing and the execution of a work as mat- 


ters of the utmost expedition and 
urgency. The network of provisions 
demonstrates the urgency attached by 


Parliament to the case where a building 
has to be erected or a work executed. It 
is conspicuous by its absence in S. 313. 
Therefore if the Standing Committee does 
not consider the grant of sanction on the 
application made under sub-sec. (1) of 
S. 313 within the specified period, it is 
not open to the applicant to regard the 
lay-out plan as having been sanctioned. 

(Para 7) 

(B) Delhi Municipal Corporation Act . 
(66 of 1957), Ss. 313 and 312 — Applica- 
tion for sanction of lay-out — Applicant 
filing revised lay-out plan — Applicant 
can invoke S. 313 (3). 1974 Rajdhani LR 
132, Reversed. 

The limited view taken by the High 
Court, that S. 313 is attracted only when 
the owner of the land has not yet utilised 
or otherwise dealt with the land and the 
application for sanction envisaged under 
S. 313 is the first application made for 
the purpose is wrong. 1974 Rajdhani LR 
132, Reversed. (Para 11) 

It is open to the owner of land, after 
obtaining sanction to the original lay-out 
plan, to apply afresh for sanction to a 
revised lay-out plan. Circumstances may 
arise, after the original sanction was 
granted, requiring the owner to incor- 
porate changes in the original lay-out 
plan. In that event, when an application 
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is made for the grant of sanction to a 
revised lay-out plan it is, as it were, 
an application for the grant of a fresh 
sanction. There is a fresh lay-out plan for 
which sanction is applied. It is differently 
constituted from the original lay-out 
pian. Such an application will fall under 
S. 313. It is no bar to making such an 
application and entertaining it. Sec. 312 
implies that the land must be utilised in 
accordance with the lay-out plan. If the 
land has been utilised to any degree by 
the appellant before 20th April, 1967, the 
utilisation must conform to the original 
sanctioned lay-out plan, No utilisation by 
the appellant in the manner subsequent- 
ly proposed is permissible unless and 
until sanction is accorded to the revised 
lay-out plan, If such sanction is refused, 
it is the original sanction which will con- 
tinue to operate, and the lay out plan to 
which such sanction was granted is the 


one that matters. (Para 11) 
Cases Referred: Chronological Paras 
ILR (1970) 1 Delhi 66 5, 8 


Dr. L. M. Singhvi, Sr. Advocate (Mr. 
Mahinder Narain, Advocate, with him), 
for Appellant; Mr. Lal Narain Sinha, At- 
torney General of India (M/s. B. P. 
Maheshwari, Suresh Sethi and S. K. 
Bhattacharya, Advocates with him), (for 
No. 1) and M/s. Sardar Bahadur Saharya 
-and Vishnu Bahadur Saharya, Advocates 
(for No. 2), for Respondents. 


PATHAK, J.:— Does the failure of the 
Standing Committee of the Delhi Munici- 
pal Corporation to consider under sub- 
sec. (3) of S. 313, Delhi Municipal Cor- 
poration Act, 1957, an application for 
sanction to a lay-out plan within the 
period specified in the sub-section result 
in a “deemed” grant of the sanction? 
That is the principal question raised in 
this appeal by special leave which is 
directed against the judgment and order 
of the Delhi High Court allowing a Let- 
ters Patent Appeal and dismissing a writ 
petition filed by the appellant. 

2. The appellants father, Amin 
Chand. owned a large parcel of land in 
village Chowkhandi near Tilak Nagar, 
Najafgarh Road, New Delhi. The land 
was situated within the municipal limits 
of Delhi. Amin Chand decided on devel~ 
oping the land as a residential colony 
named. after his father, the “Gangaram 
Vatika Colony”. He submitted a lay-out 
plan for sanction under S. 313 of the 
Delhi Municipal Corporation Act, 1957. 
The plan was sanctioned by the Standing 
Committee of the Deihi Municipal Cor- 
poration by Resolution No. 17 passed on 
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10th December, 1958. .A revised lay-out 
plan was approved by the Standing Com- 
mittee by Resolution No. 871 dated 12th 
November, 1964. Meanwhile, Amin 
Chand died, and the appellant, his son, 
thought it desirable that the lay-out plan 
should include provision for the con- 
struction of a cinema. Plots Nos. 33, 34 
and 35 approved as separate units for the 
construction of residential houses in the 
lay-out plan were selected as an amalga- 
mated unit for the cinema. An applica- 
tion dated 20th April, 1967, accompanied 
by a copy of the sanctioned lay-out plan 
indicating the proposed changes, was fil- 
ed by the appellant and he prayed for 
“an early sanction in terms of the pro- 
visions of S. 313” of the Act. The Town 
Planner of the Corporation informed him 
by letter dated 14th June, 1967 that his 
application did not fall within the pur- 
view of S. 313 and that, moreover, the 
Master Plan did not envisage a cinema 
within a residential area, and therefore 
the request could not be considered. Some 
correspondence followed between the ap- 
pellant and the Corporation and conclud- 
ed with a letter of 29th September, 1969 
by the Corporation informing the appel- 
lant that his proposal could not be ac- 
cepted because it would contravene the 
Master Plan of Delhi. 


3. The appellant filed a writ petition 
in the High Court of Delhi alleging that 
the application had not been considered 
by the Standing Committee, and as the 
period prescribed by the statute for do- 
ing so had expired the revised lay-out 
plan must be treated as having been 
sanctioned. Accordingly, he prayed that 
the respondents be restrained from inter- 
fering with his right to raise the con- 
structions including the cinema building 
in accordance with the revised lay-out 
plan. A learned single Judge of the High 
Court while disposing of the writ peti- 
tion directed the Corporation to treat the 
revised lay-out plan as having been ap- 
proved, but observed that the appellant 
would not be entitled to construct a 
cinema on the land unless due compli- 
ance had been effected with other provi- 
sions of the law and that it was-open to 
the Standing Committee under sub-sec- 
tion (5) of S. 313 to prohibit the construc- 
tion of the cinema. The Corporation pre- 
ferred a Letters Patent Appeal, and a Di- 
vision Bench of the High Court by its 
judgment and order dated 16th October, 
1973 allowed the appeal, set aside the 
judgment and order of the learned single 
Judge and dismissed the writ petition, 
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4. Section 313 of the Corporation Act 
consists of the following provisions: 

“313. (1) Before utilising, selling or 
otherwise dealing with any land under 
Section 312, the owner thereof shall send 
to the Commissioner a written application 
with a lay-out plan of the land showing 
the following particulars, namely:— 

(a) the plots into which the land is pro- 
posed to be divided for the erection of 
buildings thereon and the purpose or 
purposes for which such buildings are to 
be used; 

(b) the reservation or allotment of any 
site for any street, open space, park, re- 
creation ground, school, market or any 
other public purpose; 

(c) the intended level, 
width of street or streets; 

(d) the regular line of street or streets; 

(e) the arrangements to be made for 
levelling, paving , metalling, flagging, 
channelling, sewering, draining, conserv- 
ing and lighting street or streets. 


(2) The provisions of this Act and the 
bye-laws made thereunder as to width 
of the public streets and the height of 
buildings abutting thereon, shall apply 
in the case of streets referred to in sub- 
section (1) and all the particulars refer- 
red to in that sub-section shall be sub- 
ject to the sanction of the Standing Com- 
mittee. 


(3) Within sixty days after the receipt 
of any application under sub-section (1) 
the Standing Committee shall either ac- 
cord sanction to the lay-out plan on such 
conditions as it may think fit or disallow 
it or ask for further information with 
respect to it. 

(4) Such sanction shall be refused— 

(a) if the particulars shown in the lay- 
out plan would conflict with any arrange- 
ments which have heen made or which 
are in the opinion of the Standing Com- 
mittee likely to be made for carrying out 
any general scheme of development of 
Delhi whether contained in the master 
plan or a zonal development plan prepar- 
ed for Delhi or not; or 


(b) if the said lay-out plan does not 
conform to the provisions of this Act and 
bye-laws made thereunder; or 

(c) if any street proposed in the plan 
is not designed so as to connect at one end 


direction and 


with a street which is already open. 


(5) No person shall utilise, sell or other- 
wise deal with any land or lay-out or 


_ make any new street without or other- 


wise than in conformity with the orders 
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of the Standing Committee and if further 
information is asked for, no step shall 
be taken to utilise, sell or otherwise deal 
with the land or to lay-out or make the 
street until orders have been passed upon 
receipt of such information: 

Provided that the passing of such 
orders shall not be in any case delayed 
for more than sixty days after the Stand- 
ing Committee has received the informa- 
tion which it considers necessary to 
enable it to deal with the said application. 

(6) The lay-out plan referred to ear- 
lier in this section shall, if so required by 
the Standing Committee, be prepared by 
a licensed town planner.” 


5. The principal contention of the ap- 


l pellant before us is that on a true con- 


struction of S. 313 it must be regarded 
that there is no restriction on his utilis- 
ing, selling or otherwise dealing with 
the land in accordance with the lay-out 
plan because the time prescribed by sub- 
sec (3) for the Standing Committee to 


_ take action on the application had expir- 


ed, and reliance is placed on Municipal 
Corporation of Delhi v. Smt. Kamla 
Bhandari, ILR (1970) 1 Delhi 66. It is ne- 
cessary to examine for the purpose of this 
case what Parliament intended when 
enacting S. 313. Among the obligations 
vested in the Corporation under the Act 
are the construction, maintenance and 
improvement of streets. Public streets 
vest in the Corporation and the Commis- 
sioner is enjoined to ensure their main- 
tenance and repair. Sections 313 to 316 
related to private streets. Section 312 
provides that if the owner of any land 
utilises, sells, leases out or otherwise dis- 
poses of such land for the construction of 
buildings thereon, he must lay-out and 
make a street or streets giving access to 
the plots in which the land is to be divid- 
ed and connecting with an existing public 
or private street. Sub-sec. (1) of S. 313 
obliges the owner of the land, before 
utilising, selling or otherwise dealing with 
the land under S. 312 to apply to the 
Commissioner with a lay-out plan of the 
land for sanction to the lay-out plan. The 
particulars detailed in sub-sec. (1) re- 
quired in a lay-out plan bear on the pro- 
visions of S. 312. The lay-out plan will 
indicate in what manner the plots are 
proposed to be divided and the use to 
which they will be applied as well as the 
condition and direction of the streets, 
which provide access to them, so that it 
can be determined whether the private 
streets proposed in the lay-out plan will 
adequately and sufficiently serve the 
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buildings raised on the plots. Sub-sec. (3) 
requires the Standing Committee, with- 
in sixty days after receipt of the appli- 
cation, either to accord sanction to the 
lay-out plan or to disallow it or ask for 
further information in respect of it. If 
further information is asked for, the ban 
on the owner utilising, selling or other- 
wise dealing with the land continues ta 
operate until orders have been passed by 
the Standing Committee on receipt of the 
information, That is sub-sec. (5). Its pro- 
viso lays down that the passing of such 
orders shall not be in any case delayed 
for more than sixty days after the Stand- 
ing Committee has received the informa- 
tion which it considers necessary. 


6. Sub-secs. (3) and (5) of S. 313 pre- `’ 


scribe a period within which the Stand- 
ling Committee is expected to deal with 
ithe application made under sub-s. (1). But 
(neither sub-section declares that if the 


Standing Committee does not deal with 
the application within the prescribed 
period of sixty days it will be deemed 


that sanction has been accorded. The 
statute merely requires the Standing 
Committee te consider the application 


within sixty days. It stops short of indi- 
cating what will be the result if the 
Standing Committee fails to do so. If it 
intended that the failure of the Standing 
Committee to deal with the matter with- 
in the prescribed period should imply a 
deemed sanction it would have said so. 
They are two distinct things, the failure 
of the Standing Committee to deal with 
the application within sixty days and that 
the failure should give rise to a right in 
the applicant to claim that sanction has 
been accorded. The second does not ne- 
cessarily follow from the first. A right 
created by legal fiction is ordinarily the 
product of express legislation. It seems 
to us that when sub-sec. (3) declares that 
the Standing Committee shall within 
sixty days of receipt of the application 
deal with it, and when the proviso to 
sub-sec. (5) declares that the Standing 
Committee shall not in any case delay 
the passing of orders for more than sixty 
days the statute merely prescribes a stan- 
dard of time within which it expects the 
Standing Committee to dispose of the 
matter. It is a standard which the statute 
considers to be reasonable. But non-com- 
pliance does not result in a deemed sanc- 
tion to the lay-out plan. 

7. Besides the absence of express lan- 
guage creating the legal consequence 
claimed by the appellant, there is nothing 
in the context to persuade us to accept 
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the claim. Parliament did not apparently 
view the matter of sanctioning a lay-out 
plan as possessing the 
ciated with the actual erection of a build- 
ing or the execution of a work, where 
on the failure of the Commissioner to re- 
fuse sanction or to communicate such re- 
fusal within a specified period the appli- 
cant is entitled to commence and proceed 
with the building or work. There is no- 
thing in S. 313 which has the contextual 
character of Ss. 336 and 337. A perusal 
of Ss. 336 and 337 confirms that the cases 
covered there are controlled by a tightly 
woven time-bound programme strongly 
indicating Parliament’s intent to regard 
the erection of a building and the ex- 
ecution of a work as matters of the ut- 
most expedition and urgency. Sub-s. (3) 
of S. 336 requires the Commissioner to 
communicate the sanction to the applicant 
and, where sanction is refused, to com- 
municate the refusal with a statement of 
his reasons for such refusal. If the period 
specified in sub-s. (1) of S. 337 has ex- 
pired without. the Commissioner refusing 
to sanction or, if refusing, without com- 
municating the refusal, the applicant can 
commence and proceed with the project- 
ed building or work. If it appears to the 
Commissioner that the site of the pro- 
posed building or work is likely to be 
affected by any scheme of acquisition of 
land for a public purpose or by any of 
the other public works mentioned in the 
proviso to sub-s. (1) of S. 337, he may 
withhold sanction of the proposed build- 
ing or work, but even therefor not more 
than three months and the period speci- 
fied in the sub-section is computed as 
commencing from the expiry of such 
period. That is not all. On the sanction or 
deemed sanction, the applicant must 
under sub-s. (3) of S. 337 commence the 
erection of the building or execution of 
the work within one year. Failure to do 
so will reduce him to the need for tak- 
ing fresh steps for obtaining the sanction. 
Then, before commencing the erection of 
the building or execution of the work 
with the period specified in sub-s. (3), he 


is obliged, by virtue of sub-s. (4), to give. 


notice to the Commissioner of the propos- 
ed date of such commencement; and if 
the commencement does not take place 
within seven days fresh notice is neces- 
sary. This network of provisions demon- 
strates the urgency attached by Parlia- 
ment to the case where a building has te 
be erected or a work executed. It is con- 
spicuous by its absence in S. 313. We are, 
therefore, of opinion that if the Standing 


immediacy asso-. - 
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Cemmittee does not consider the grant of 
sanction on the application made under 
sub-s, (1) of S. 313 within the specified 
period, it is not open to the applicant to 
regard the lay-out plan as having been 
sanctioned. 


8. We are unable to endorse the con- 
trary view taken by the High Court in 
Municipal Corporation of Delhi’s case 
(ILR (1970) 1 Delhi 66) (supra) and over- 
rule that decision. 

9. The application made by the appel- 
lant for sanction to the lay-out plan must 
be regarded as‘ pending before the Stand- 
ing Committee and must now be dispos- 
ed of without any further delay. 

10. The appellate Bench of the High 
Court has taken the view that the appli- 
cation does not lie under S. 313. As we 
have already observed, the purpose of 
filing a lay-out plan under sub-s, (1) of 
S. 313 is related immediately to 
mining whether the access provided by 
the proposed private streets sufficiently 
and adequately serves the purpose enact- 
ed in S. 312, and that is why the lay-out 
plan must show the particulars specified 
in sub-s. (1) of S. 313. Sanction to the 
lay-out plan is also a preliminary step 
in the process of utilising the land for the 
construction of buildings thereon. It is 
necessary to obtain that sanction because 
it is a pre-requisite to the grant of sanc- 
tion for the erection of the building or 
the execution of the work. Under sub- 
sec. (1) of S. 336, it is open to the Com- 
missioner to refuse sanction of a building 
or work, in cases falling under S. 312, if 
the lay-out plans have not been sanction- 
ed in accordance with S, 313. In our view, 
the appellant was right in making the ap- 
plication under S. 313 in regard to the 
amalgamation of the three plots for the 
proposed construction of a cinema build- 
ing. The Standing Committee has to de- 
termine whether the lay-out plan now 
proposed can be sanctioned. It may re- 
fuse the sanction by reason of sub-sec. (4) 
of S. 313 on any of the grounds specified 
therein. That will be a matter for the 
Standing Committee to consider. 

11. The Appellate Bench of the High 
Court has held that the appellant is not 
entitled to invoke sub-s. (3) of S. 313 for 
the grant of sanction to the revised lay- 
out plan. The High Court was apparently 
of the view that S. 313 is attracted only 
when the owner of the land has not yet 
utilised or otherwise dealt with the land 
and the application for sanction envisag- 
ed under S. 313 is the first application 
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made for the purpose. The High Court 
has referred to the circumstances that 


the owner had already commenced to act 
on the sanction granted to the original 
lay-out plan. We think that the limited 
view taken by the High Court is not justi- 
fied. It is open to the owner of land, after 
obtaining sanction to the original lay- 
out plan, to apply afresh for sanction to 
a revised lay-out plan. Circumstances 
may arise after the original sanction was 
granted, requiring the owner to incorpo- 
rate changes in the original lay-out plan. 
In that event, when an application is 
made for the grant of sanction to'a revis- 
ed lay-out plan it is, as it were, an appli- 
cation for the grant of a fresh sanction. 
There is a fresh lay-out plan for which 
sanction is applied. It is differently con- 
stituted from the original lay-out plan. 
Such an application will fall under Sec- 
tion 313. It is no bar to making such an 
application and entertaining it that the 
owner has commenced to utilise the land 
or otherwise dealt with it. Section 312 
implies that the land must be utilised in 
accordance with the lay-out plan. If the 
land has been utilised to any degree by 
the appellant before 20th April, 1967, thel 
utilisation must conform to the original 
sanctioned lay-out plan. No utilisation 
by the appellant in the manner subse- 
quently proposed is permissible unless 
and until sanction is accorded to the re- 
vised lay-out plan. If such sanction is 
refused, it is the original sanction which 
will continue to operate, and the lay-out 
plan to which such sanction was granted 
is the one that matters, 


12. In the circumstances, we direct 
the first respondent, the Municipal Cor- 
poration of Delhi, to refer the applica- 
tion dated 20th April, 1967 along with 
the lay-out plan accompanying it to its- 
Standing Committee and the Standing 
Committee will dispose of the application 
expeditiously in accordance with law. 
The appellant is not entitled to any fur- 
ther relief at this stage. In the circum- 
stances, the parties will bear their costs. 


Order accordingly. 
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AIR 1981 SUPREME COURT 658 
(From: Andhra Pradesh) 

S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


Civil Appeals Nos. 1321 and 2043 of 
1979, D/- 9-4-1980. : 

Kona Prabhakara Rao, Appellant v. 
M. Seshagiri Rao and another, Respon- 
dents, 

AND 

M. Seshagiri Rao, Appellant v. K. Pra- 
bhakara Rao and another, Respondents. 

(A) Representation of the People Act 
(43 of 1951), S. 123 (7) — Corrupt prac- 
tice of taking assistance of Govt. Officer 
for furthering election prospects — Ne- 
cessary pleadings. Decision of A, P. 
High Court Reversed. 


Where there was absolutely no allega- 
tion in the pleadings to show that at any 
time after having filed his nomination 
papers, the candidate made any efforts to 
seek the assistance of the Tahsildar in 
furthering his election prospects or in 
any way helping him to win the election 
the allegation of corrupt practice of seek- 
ing assistance of public officers for fur- 
thering one’s election prospects could not 
be sustained for want of necessary parti- 
culars required by law. Decision of A. P. 
High Court Reversed. (Para 3) 

(B) Representation of the People Act 
(43 of 1951), S. 100 — Office of profit 
under Govt. — Tests to determine. De- 
cision of A. P. High Court Reversed. 


Where the candidate was neither ap- 
pointed as Chairman of the Corporation 
nor was removable by Government from 
that post and even his compensatory al- 
lowances were paid from the funds of 
the Corporation and not from the coffers 
of the Government, he cannot be said 
to be a person holding any office of pro- 
fit under the Government. Decision of 
A. P. High Court Reversed. AIR 1964 SC 


254, Foll (Para’ 11) 
Cases Referred: Chronological Paras 
AIR 1969 SC 744: (1969) 3 SCR 425: 1969 

Lab IC 1139 10 
AIR 1964 SC 254: (1964) 4 SCR 311 9 
ATR 1958 SC 52: 1958 SCR 387 9 

FAZAL ALI, J.:— Civil Appeal No. 
1321 of 1979 has been filed by the ap- 


pellant who was a candidate in the 1978 
elections from Andhra Pradesh and had 
been successfully elected to the Legisla- 
tive Assembly of the State from Bapatla 
Constituency No. 98. The respondent, who 
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is the election petitioner and also one of 
the candidates who lost the election, filed 
an election petition before the Andhra 
Pradesh High Court challenging the elec- 
tion of the appellant mainly on three 
grounds; firstly that the appellant indulg- 
ed in corrupt practices inasmuch as he 
took the assistance of a Tahsildar in pro- 
motion of his election prospects; (2) That 
the appellant at the time of filing his no- 
mination papers held an office ef profit 
under the Government and therefore was 
disqualified from fighting the election; 
and (3) it was alleged by the petitioner 
that there were number of irregularities 
and infirmities in the counting of the 
votes and therefore if the votes were 
recounted, the election petitioner would 
have succeeded and hence he should be 
declared duly elected. 


2. The High Court after taking ‘the 


. evidence and hearing the counsel for the 


parties found the first two grounds name- 
ly; corrupt practice and the question that 
the appellant was holding an office of pro- 
fit under the Government in favour of 
the election petitioner was proved and 
set aside the election of the appellant. The 
High Court however did not choose to go 
into the question of recounting although 
the respondent election petitioner had 
made an express prayer for recounting 
of the votes and for being declared to be 
duly elected to the Assembly if the 
election of the appellant was set aside. 
The respondent, election petitioner, ac- 
cordingly has filed Civil Appeal No. 2043 
of 1979 against that part of the judgment 
of the High Court by which his prayer 
for recount and a declaration that he be 
declared duly elected was disallowed. 


3. So far as Civil Appeal No. 1321 of 
1979 is concerned, after hearing counsel 
for the parties, we are satisfied that the 
judgment of the High Court cannot be 
sustained. In support of the appeal, only 
two points were raised before us. In the 
first place Mr. P. P. Rao submitted that 
according to the facts found by the High 
Court, the appellant could not in law be 


held to be holding an office under the. 


Govt., much less an office of profit. 
Secondly, it was argued that so far as the 
corrupt practice is concerned, the plead- 
ings of the election petitioner in his peti- 
tion are absolutely vague and contain nei- 
ther any details nor any particulars as 
required under the law. It was vehement- 
ly contended that even on the allegations 
made by the appellant, the Tahsildar con- 
cerned was transferred some time in Sept. 
1977 long before the elections were 
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notified and the appellant had filed his 
nomination papers. So far as this part of 
the matter is concerned, Mr. K. K. Venu- 
gopal counsel appearing for the respon- 
dent in Civil Appeal No. 1321 of 1979 and 
for the appellant in Civil Appeal No. 2043 
of 1979 could not support the judgment 
on this aspect of the matter because the 
allegations made in the pleadings are 
absolutely vague and are not accompani- 
ed with the necessary particulars requir- 
ed by law. There is absolutely no allega- 
tion in the pleadings to. show that at any 
time after having filed his nomination 
papers, the appellant made any efforts to 
seek the assistance of Tahsildar Nara- 
simha Rao in furthering his election pro- 


spects or in any way helping him to win ` 


the election. In this view of the matter, 
we are satisfied that the election petition- 
er failed to prove the allegations of 
corrupt practice alleged against the ap- 
pellant. The finding of the High Court on 
this point cannot be sustained. 


4 As regards the other question 
namely as to whether or not the appel- 
lant was holding an office of profit under 
the Government, Mr. Venugopal appear- 
ing for the respondent, in view of the 
long course of decisions of this Court, 
(pressed) that the evidence clearly shows 
that the appellant was holding an office 
under the Government having been ap- 
pointed by the Government. In this con- 
nection, reliance was placed by Mr. Venu- 
gopal on the order of the Government at 

_ page 40 of Paper Book No. II, the rel- 
evant part of which may be extracted 
thus:— 


“Consequent on the expiry of the 
terms of office of the Board and Directors 
of the Travel and Tourism Corporation 
(Andhra Pradesh) Private Limited on 
29-3-1977, the Government reconstituted 
the Board with the following members 
for a period of two years from the date 
of this order. 1. Sri Kona Prabhakar Rao, 
M.L.A. Part-time Chairman.” 

5. It was submitted that in view of 
this order of the Government, it must be 
held that the appellant was appointed by 
the Government and therefore he held 
an office under the Government when he 
filed his nomination papers. 


6. On the other hand Mr. Rao, learn- 
ed counsel for the appellant pointed out 
that ‘to begin with the appellant was 
merely a part-time Chairman of the Tra- 
vel and Tourism Corporation (Andhra 
Pradesh) Private Limited. The counsel 
has drawn our attention to the Articles of 
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Association and particularly to Art. 60 (a) 
which runs thus:— 


“60 (a). The Andhra Pradesh State Road 
Transport Corporation may from time to 
time appoint a part-time Chairman, Vice- 
Chairman of the Board of Directors on 
such terms and conditions and on such 
remunerations as may deem fit.” 


7. A perusal of this paragraph of the 
Article shows that the appointment of a 
part-time Chairman rests not with the 
Government but with the Corporation. 
Acting in pursuance of this provision, the 
Corporation by an order dated 11-10-1977, 
long before the order passed by the Gov- 
ernment had appointed the appellant as 
part-time Chairman. This order runs 
thus: 

“Corporation resolved that the follow- 
ing be and hereby appointed as part-time 
serve on the 
Board of Travel and Tourism Corporation 
A. P. Private Limited in pursuance of 
Articles 60 (a) and 60 (b) of Memorandum 
and Articles of Association of the Com- 
pany, as the nominees of the A.P.S.R.T.C. 
from the date of this Resolution for a 
period of two years.” 


8. Of course, under Article 62, the 
remuneration or compensatory allowan- 
ces of the Directors could be determined 
both by the Corporation and the State 
Government. But this Article does not 
confer any power on the Government 
either to appoint or to remove the part- 
time Chairman. In this case however we 
find that the remuneration of the appel- 
lant or compensatory allowance whatever 
it may be called seems to have been fixed 
by the Corporation itself in the exercise 
of its powers under Article 60 (a) of Arti- 
cles of Association. ; 

9. The question as to what are the 
ingredients of a person holding an office 
of profit under the Government is no 
longer res integra as the same is conclud- 
ed by a catena of decisions of this Court. 
In the case of Gurugobinda Basu v. San- 
kari Prasad Ghosal, (1964) 4 SCR 311: 
(AIR 1964 SC 254), this court pointed out 
that one of the dominant tests to deter- 
mine this question would be to find out 
as to who was the appointing and remov- 


.ing authority of the officer concerned. 


After reviewing some decisions, this 


Court observed as follows:— 

“It is clear from the aforesaid observa- 
tions that in Maulana Abdul Shakur’s 
case, (1958) SCR 387: (AIR 1958 SC 52) 
the factors which are held to be decisive 
were (a) the power of the Government to 
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appoint a person to an office of profit or 
to continue him in that office or revoke 
his appointment at their discretion, and 
(b) payment from out of Government re- 
venues, though it was ‘pointed out that 
-payment from a source other than Gov- 
ernment revenues was not always a deci- 
sive factor.” 

10. To the same effect, is another de- 
cision of this Court in the case of D. R. 
Gurushantappa v. Abdul Khuddus 
Anwar, (1969) 3 SCR 425: (AIR 1969 SC 
744). We do not consider it necessary to 
multiply authorities on this point. 

11. In view of these decisions, it is 
absolutely clear that as the appellant was 
neither appointed nor was removable by 
Government and even his compensatory 
allowances were paid from the funds of 
the Corporation and not from the cof- 
fers of the Government, he cannot be said 
to be a person holding any office of pro- 
fit under the Government. For these rea- 
sons, the view taken by the High Court 
on this aspect of the question is also 
legally erroneous. For these reasons, 
therefore, we allow Civil Appeal No. 1321 
of 1979 and set aside the judgment of the 
High Court voiding the election of the 

. appellant. As a natural consequence of 
allowing the appeal, the appellant wil) 
continue to remain a member of the 
Legislative Assembly of the State of 
Andhra Pradesh subject of course to the 
result of Civil Appeal No. 2043 of 1979. 
32. As regards Civil Appeal No. 2043 
of 1979, the counsel for both the parties 
have expressed their joint consent that in 
view of the allegations made by the ap- 
pellant, the recounting may be done in 
this Court instead of remitting the matter 
to the High Court which will involve lot 
of delay. In view of the consent given by 
the parties, without going into the ques- 
tion whether or not a prima facie case 
has been made for a recount, we shall 
proceed on the footing that both the par- 
ties agree to the recounting to be done 
under orders of this Court. We, therefore, 
direct Mr. R. Narasimhan, Registrar (Ju- 
dicial) of this Court to conduct the re- 
counting according to law with the as- 
sistance of any of his officers which he 
may choose and in order to facilitate his 
work, we appoint the following advo- 
cates as tellers who are requested by us 
to act as such and each teller shall be 
paid by the election petitioner a consoli- 
dated amount of Rs. 1,000 for the entire 
process of recounting :— 
I. Mr. Vimal Dave ; 
2. Mrs. Rani Chhabra K 
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3. Mr. Altaf Ahmed 

4. Mr. Anil Dev Singh 

5. Miss R. Vaigai 

6. Mr. M. Raghuraman. 

13. The counting will be done by the 
Registrar from 11.00 am. to 4.00 p.m. 
and should be completed as far as practic- 
able in two days. In case it is nòt finish- 
ed in two days, it ean be continued on the 
third day. The counting will be done in 
the presence of the parties and their 
counsel. Parties have further agreed be- 
fore us that the report of the Registrar 
regarding the result of the recount shall 
be binding on the parties without any 
further argument and the appeal should 
be decided in accordance with the order 
passed by this Court on the basis of the 
report of the Registrar. The Registrar 
(Judicial) will exercise all powers of the 
Returning Officer- in recounting. We 
might hasten to add that one of the pri- 
mary considerations which weighed with 
us in allowing the prayer for recount was 
the agreement of both the parties to 
abide by the decision of the Registrar. 

14. The ballot papers which are kept 
in steel trunks may be called for from 
the High Court-which maybe directed 
to send the same through a special mes- 


rm acne 


senger as expeditiously as possible at the ` 


cost of the appellant of Civil Appeal No. 
2043 of 1979 (election-petitioner). 

15. The Registrar shall notify the date 
of counting as soon as the steel boxes are 
received. and after completing the task, 
submit his report to this Court after 
which the parties will be informed of the 
date and the case will be put up before 
us for final orders. 

16. Cost in both the appeals to abide 
the result of Civil Appeal No. 2043 of 
1979. 

Order accordingly, 
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(A) Motor Vehicles Act (4 of 1939), 
Ss. 68C and 68D — Objections to scheme 


framed under S. 68C — Comparison be- . 


tween quality of service offered under 
the scheme and past performance of ex- 
isting private operators is not ruled out. 
Civil Misc. Petn. No. 4376/69, D/- 8-8- 
1980 (All), Reversed. 

While considering objections to a sche- 
me framed under Section 68C though a 
comparison between the S.T.U. and pri- 
vate operators for the purpose of finding 
out which of them should be preferred on 
the basis of their past performances is 
excluded, a comparison between the ser- 
vice envisaged by the scheme and pre- 
existing services for the purpose of deter- 
mining whether the scheme as framed 
provides for the operation of a service 
which would be efficient, adequate, eco- 
nomical and properly co-ordinated is not 


irrelevant. Civil Misc. Writ Petn. No. 
4376/69, D/- 8-8-1980 (All), Reversed; 
AIR 1967 SC 1815, Approved. (Para 7) 


A S.T.U. takes up a large number of 
routes and puts a large number of vehi- 
cles on them in order to run an integrat- 
ed service while private operators cater 
to individual routes and may not, there- 
fore, be in a position to provide what is 
described in S. 68C as “a properly co- 
ordinated service”. That does not mean, 
however, that all schemes, howsoever 
framed, would in the very nature of 
things provide for services which conform 
to the quality insisted upon by S. 68C. 
Thus, objections calculated to show that 
a scheme does not provide a road trans- 
port service which can be considered 
efficient, adequat®, economical or pro- 


_. perly co-ordinated would certainly lie; and 


the adjectives “efficient”, “adequate”, 
“economical” and “properly co-ordinated” 
are not absolute but more or less com- 
parative terms. Efficiency of the service 
‘covered by a scheme may similarly have 
to be determined in comparison to that 
which pertains to the pre-existing ser- 
vices. Economics and proper co-ordination 
of the service proposed in a scheme may 
again be matters for which a comparison 
with the pre-existing services is called 
for. In order to find out, therefore, if the 
scheme fulfils the requirements of Sec- 
tion .68C a comparison of the attributes 
of the two services, such as quality, capa- 
city, financial, implications and co-ordi- 
nation would certainly fall within the 
‘scope of the inquiry to be conducted by 
the State Government, although a com- 
parison would not be permissible for the 
sole purpose of finding out whether the 
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private operators should be given a pre- 
ference over the S.T.U. , (Para 7) 

(B) Motor Vehicles Act (4 of 1939), 
Ss. 68C and 68D — Objections of “per- 
sonal nature” to scheme framed under 
S. 68-C — Admissibility of. 

Objections of a “personal nature” to 
a scheme framed under S. 68C may be of 
two types: (1) those challenging the 
scheme on the ground that it harms an 
existing operator and, (2) those which in- 
dicate the details of the services afford- 
ed by an existing operator for the pur- 
pose of showing that the service envisag- 
ed by the scheme would in comparison 
not be efficient, adequate, etc. Objections 
of the second type would be admissible. 
Those of the first type, however, would 
be wholly irrelevant to the determination 
of the validity of the scheme in view of 
the postulates of S. 68C and would, there- 
fore, be inadmissible. AIR 1959 SC 308, 
Considered. (Para 8) 


(C) Motor Vehicles Act (4 of 1939), 
Ss. 68C and 68D and 68I — U. P. Motor 
Vehicles Rules under S. 683, Rr. 7 (2) (4) 
and 5 (5) — Hearing: of objections to 
scheme framed under S. 68C — Proce- 
dure — Refusal to issue summons to wit- 
nesses or letters of request for. producing 
evidence — Not open to challenge. 

Rejection of application by authority 
hearing objections to a scheme framed 
under Sec. 68C to summon witnesses or 
write letters of request to . witnesses to 
produce evidence, was not open to chal- 


lenge especially when -the objec- 
tor did not. furnish the sum- 
mons insisted upon by Rule 5 (5). 


In the absence of power to issue summons 
under the Act and the Rules all that the 
authority can do is to issue letters mere- 


-ly requesting persons to appear and it is 


open to those persons to appear or not. 
In this situation if an authority decides 
not to issue such letters it cannot be 
said that there was no effective hearing. 
(Para 9) 
Cases Referred: Chronological Paras 


AIR 1980 NOC 21:°1979 All LJ 1249 (FB) 
4 


AIR 1967 SC 1815: 
1968 All LJ 189 ,9 
AIR 1963 SC 1098: (1964) 1 SCR 220 9 
AIR 1961 SC 1575: (1962) 1 SCR 978 6 
7 

9 


(1967) 3 SCR 329: 


AIR 1960 SC 801: (1960) 3 SCR 177 

AIR 1959 SC 308: (1959) Suppl 1 SCR 31 
Mr. S. N. Kackar, Sr. Advocate 

(M/s. R. B. Mehrotra and Pramod Swarup, 

Advocates with him), for Appellants; 
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Mr. O. P. Rana, Sr. Advocate (Mrs. Shobha 
Dikshit, Advocate with him) (for No. 1) 
and Mr. Yogeshwar Prasad, Sr. Advocate, 
Mrs. Rani Chhabra, Mr. P. K. Pillai and 
R. N. Trivedi, Advocates (for No. 2), for 
Respondents, 


KOSHAL, J.i- This appeal by special 
leave is directed against a judgment 
dated the 8th August, 1980 of a Division 
Bench of the Allahabad High Court dis- 
missing a petition instituted by the 18 
appellants under Article 226 of the Con- 
stitution of India in which the reliefs 
prayed for were— 

(a) that the order dated the 19th July, 
1969 (hereinafter referred tó as the im- 
pugned order) passed by the Deputy Sec- 
retary (Judicial), Government of Uttar 
Pradesh, rejecting all the objections filed 
by the appellants to a scheme (hereinafter 
called the impugned scheme) published 
on the 21st January, 1961 in the Govern- 
ment Gazette of Uttar Pradesh under 
Section 68C of the Motor Vehicles Act 
1939 (for brevity, the Act) be set aside 
as illegal, and 

(b) that the notification published in 
the said Gazette dated the 7th November, 
1970 and approving the impugned sche- 
` me (for short, the 1970 notification) be 
quashed. i 3 

2. The notification dated the 21st 
January, 1961 declared that the State 
Government was of the opinion that “for 
the purpose of providing an efficient, ade- 
quate, economical and properly co-ordi- 
nated road transport service, it is neces- 
sary in the public interest that road trans- 
port services on the routes mentioned at 
Item No. 2 of the annexed schemes should 
be run and operated by the State trans- 
port undertaking to the complete exclu- 
sion of other persons” and the impugned 
Scheme was being published on that ac- 
count under Section 68C of the Act read 
with Rule 4 (1) of the Uttar Pradesh 
State Transport Services (Development) 
Rules, 1958 (for short, the Rules). The 
impugned scheme envisaged the plying 
of buses on the route Gorakhpur-Khajni- 
Gola via Dhuriapur and Malhanpur ex- 
clusively by the State Transport Under- 
taking (hereinafter described as the 
S.T.U.) and invited all persons whose in- 
terest was affected by it to file objections 
thereto within 30 days of its publication 
in the Official Gazette. 


The impugned scheme was later on 
modified by different notifications and 
three allied routes were brought within 
its purview, Supplementary objections to 
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the scheme as amended were put forward 
by persons interested. 


Shri 8. K. Bhargava, Deputy Secretary 
(Judicial) to the U. P. Government re- 
jected all the objections and approved 
the scheme through the impugned order, 
in pursuance of which the 1970 notifica- 
tion was published in the Government 
Gazette. 


3. On behalf of the 18 appellants (out 
of whom appellants Nos. 1 to 17 are 
transport operators who were plying 
their buses on the routes covered by the 
impugned scheme while appellant No. 18 
is the Motor Operators’ Association, 
Gorakhpur) the following grounds were 
put forward before the High Court in 
support of the prayers made: 


(i) The impugned scheme was vitiated 
by mala fides inasmuch as it was the out- 
come of action taken by Shri Hanumant 
Singh Negi, Deputy Transport Commis- 
sioner, U. P., who had threatened Shri 
Bajrangi Lal, Pairokar for one of the 
petitioners, namely, Shri Kashi Prasad 
Gupta, that the disputed route would be 
nationalised in case the latter pursued in 
the Supreme Court the matter which had 
earlier been decided against him by the 
High Court. 


(ii) The impugned order did not deal 
at all with objections of a personal na- 
ture which had been filed by thé appel- 
lants and which, inter alia, indicated that 
the scheme would operate to the great 
disadvantage of the appellants all of 
whom were plying buses on the disputed 
route and had invested huge sums of 
money for that. purposg, 

(iii) The impugned order did not record 
Specific findings on any of the objections 
of a “personal nature” and was liable to 
be quashed for that reason alone. 


(iv) It was incumbent on the author of 
the impugned order to compare the ser- 
vices rendered by the appellants with 
those to be rendered by the S.T.U. That 
not having been done, the impugned 
order and the 1970 notification were both 
vitiated. 


4. The High Court went at length into 
the question of mala fides and rejected 
the contention of the appellants in that 
behalf mainly on the ground that it was 
not Shri Hanumant Singh Negi who had 
initiated the nationalisation of the dis- 
puted route but that it was the State 
Government under whose decision the 
impugned scheme was formulated. 

In support of ground (ii) reliance on 
behalf of the appellants was placed be- 
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fore the High Court mainly on Gullapalli 
Nageswara Rao v. Andhra Pradesh State 
Road Transport Corporation, (1959) Suppl 
1 SCR 319: (AIR 1959 SC 308), which 
was decided by a Bench of five Judges 
of this Court. The crucial question be- 
fore the Court in that case was whether 
the authority deciding the. objections 
under Section 68D of the Act was bound 
to act judicially. Subba Rao, J. (as he 
then was), who answered the question m 
the affirmative on behalf of the majority 
consisting of himself, Das, C. J., and 
Bhagwati, J., dealt at length with the 
provisions of Sections 68C and 68D of 
the Act and, while concluding that the 
matter partook the character of a dis-« 
pute between two parties, observed: 


“The citizen may object to the scheme 
on public grounds or on personal grounds. 
He may oppose the scheme on the ground 
that it is not in the interest of the public 
or on the ground that the route which he 
is exploiting should be excluded from 
the scheme for various reasons. There 
is, therefore, a proposal and an opposi- 
tion and the third party, the State Gov- 
ernment is to decide that lis and prima 
facie it must do so judicially. The posi- 
tion is put beyond any doubt by the pro- 
visions in the Act and the Rules which 
expressly require that the State Govern- 
ment must decide the dispute according 
to the procedure prescribed by the Act 
and the Rules framed thereunder, viz., 
after considering the objections and after 
hearing both the parties. It, therefore, 
appears to us that this is an obvious case 
where the Act imposes a duty on the 
State Government to decide the act judi- 
cially in approving or modifying the 
scheme proposed by the transport under- 
taking......... The scheme propounded 
may exclude persons from a route or 
routes and the affected party is given a 
remedy to apply to the Government and 
the Government is enjoined to decide the 
dispute between the contesting parties, 
The statute clearly, therefore, imposes a 
duty upon the Government to act judici- 
ally. Even if the grounds of attack against 
the scheme are confined only to the pur- 
poses mentioned in S, 68C — we cannot 
agree with this contention —. the position 
will not be different, for, even in that 
case there is a dispute between the State 
transport undertaking and the person ex- 
cluded in respect of the scheme, though 
the objections are limited to the purposes 
of the scheme. In either view the said 
two provisions, Sections 68C and 68D, 
comply with the three criteria of a judi- 
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cial act laid down by this Court". 
phasis supplied). 


(em- 


Emphasis before the High Court was 
laid on the underlined portions of the 
above observations, On the other hand, at- 
tention of the Court was invited to Capital 
Multi-Purpose Co-operative Society Bho- 
pal v. State of M. P., (1967) 3 SCR 329: 
(ATR 1967 SC 1815) on behalf of the State 
for the proposition that the objections to 
the impugned scheme had to be related 
to the four purposes indicated in Sec- 
tion 68C of the Act. After giving con- 
sideration to the matter the High Court 
held: 


“There can be no quarrel with the pro- 
position that an. objection of a personal 
nature can be filed but it should be for 
the purposes of showing that the four 
purposes indicated in Section 68C cannot 
be achieved. In other words objections of 
the nature that the petitioners will suffer 
hardship and there will be financial loss 
to the petitioner or that the petitioners 
have invested large amount cannot per 
se be suffiicent to nullify a scheme of 
the nature referred to above unless they 
have a material bearing on the purposes 
indicated in Section 68C of the Act. 
When a scheme is framed for nationalisa- 
tion of a route, whether wholly or partly, 
the necessary conseauence will be that 
the persons who have invested their 
money in purchasing vehicles will be dis- 
placed and that there will be loss in their 
earnings, If this could have been the 
ground for rejecting or modifying a sche- 
me, no scheme could be taken up. A 
bare perusal of Sec. 68C indicates that 
the purpose of the scheme is to provide ' 
an efficient, adequate, economical and 
properly co-ordinated road transport ser- 
vice which is necessary in public interest, 
and such a scheme will he liable to be 
approved under the provisions af the Act. 
The objections of personal nature in the 
instant case in our opinion fail to estab- 
lish that the four purposes which are 
sought to be achieved bv the scheme will 
not be achieved and for that reason the 
oe should either be rejected or modi- 

ed,” 


Ground (iii) was repelled by the- High 
Court with a remark that even if objec- 
tions of a personal nature were covered 
by Section 68C the impugned order was 
not liable to be quashed merely on the 
ground that its author did not record 
specific findings thereon. Support for this 
view was sought from a Full Bench deci- 
sion of the same Court reported as Khuda 
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Dad Khan v. State of U. P., 1979 All LJ 
1249: (ATR 1980 NOC 21). 


The last ground of attack against the 
impugned order and the 1970 notification 
also did not find favour with the High 
Court as, according to it, in Capital 
Muiti-Purpose Co-operative Society Bho- 
pal v. The State of M. P. (supra), the 
Supreme Court had taken the view that 
it was not necessary for the concerned 
authority to compare the services render- 
ed by the private operators with those 
ta be expected from the S.T.U. 


It was in these premises that the High 
Court passed the judgment under appeal. 
_ 5. Out of the grounds put forward 
before the High Court on behalf of the 
appellants, two, namely, those listed at 
serial Nos. (i) and (ii) above were not 
pressed before us by their learned coun- 
sel, Shri S. N. Kacker, who, however, 
argued the point covered by ground (iv) 
with great force and also challenged the 
finding recorded by the High Court in 
relation to ground (iii). In order to deter- 
mine the questions raised before us and 
canvassed by learned counsel for the par- 
ties it is necessary to undertake an ana- 
lytical study of Sections 68A to 68E con- 
tained in Chapter IV-A which was added 
to the Act by Central Act 100 of 1956. Sec- 
tion 68A contains two definitions. Accord- 
ing to it— 

“(a) ‘road transport service’ means a 
service of motor vehicles carrying pas- 
senger or goods or both by road for hire 
or reward; 


“(b) ‘State transport undertaking’ 
means any undertaking providing road 
transport service, where such undertak- 
ing is carried on by,— 

(i) the Central Government or a State 
: Government; 


(ii) any Road Transport Corporation 
established under Section 3 of the Road 
Transport Corporations Act, 1950; 

(iv) any municipality or any corpora- 
tion or company owned or controlled by 
the Central Government or one or more 
State Governments, or by the Central 
Government and one or more State Gov- 
ernments.”’ 


Section 68B gives overriding effect to 
the provisions of Chapter IV-A. Contents 
of Sections 68C and 68D are reproduced 
below: 


“68C. Where any State transport under- 
taking is of opinion that for the purpose 
of providing an efficient, adequate, eco- 
nomical and properly co-ordinated road 
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transport service, it is necessary in the 
public interest that road transport ser- 
vices in general or any particular class 
of such service in relation to any area or 
route or portion thereof should be run 
and operated by the State transport 
undertaking, whether to the exclusion, 
complete or partial, of other persons or 
otherwise, the State transport undertak- 
ing may prepare a scheme giving parti- 
culars of the nature of the services pro- 
posed to be rendered, the area or route 
proposed to be covered and such other 
particulars respecting thereto as may be 
prescribed, and shall cause every such 
scheme to be published in the Official 
Gazette and also in such other manner as 
the State Government may direct.” 


“68D. (1) On the publication of any 
scheme in the Official Gazette and in not 
less than one newspaper in regional lan- 
guage circulating in the area or route 
which is proposed to be covered by such 
scheme— 


(i) any person alreday providing trans- 
port facilities by any means along: or 
near the area or route proposed to be 
covered by the scheme; 

(ii) any association representing per- 
sons interested in the provision of road 
transport facilities recognised in this be- 
half by the State Government; and 

(iii) any local authority or police auth- 
ority within whose jurisdiction any part 
of the area or route proposed to be cover- 
ed by the scheme lies, 
may, within thirty days from the date of 
its publication in the Official Gazette, file 
objections to it before the State Govern- 
ment. 


“(2) The State Government may, after 
considering the objections and after giv- 
ing an opportunity to the objector or his 
representatives and the representatives 
of the State transport undertaking to be 
heard in the matter, if they so desire, 
approve or modify the scheme. 

“(3) The scheme as approved or modi- 
fied under sub-section (2) shall then be 
published in the Official Gazette by the 
State Government and the same shall 
thereupon become final and shall be call- 
ed the approved scheme and the area or 
route to which it relates shall be called 
the notified area or notified route: 

“Provided that no such scheme which 
relates to any inter-State route shall be 
deemed to be an approved scheme unless 
it has been published in the Official 
Gazette with the previous approval of the 
Central Government.” 
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Sub-section (1) of Section 68E gives 
to the S.T.U. power to cancel or modify 
at any time any scheme published under 
sub-section (3) of Section 68D and pro- 
vides that “the procedure laid down in 
_ Section 68C and Section 68D shall, so far 
as it can be made applicable, be follow- 
ed in every case where the scheme is pro- 
posed to be cancelled or modified as if 
the proposal were a separate scheme”. 
Sub-section (2) of Section 68E confers on 
* the State Government the power to modi- 
fy a scheme published under sub-sec. (3) 
of Section 68D after giving the S.T.U. 
and any other person likely to be affect- 
ed by the proposed modification an op- 
portunity of being heard in respect there- 
of. 


6. A bare reading of the sections noted 
above makes it clear that they provide 
for nationalisation of road transport ser- 
vices. However, such nationalisation, in 
view of the provisions of Section 68C, is 
not nationalisation for nationalisation’s 
sake but nationalisation with a view to 
the achievement of certain specified ob- 
jects. A break-up of the section brings 
out the following essential features: 

(a) The S.T.U. is competent to prepare 
and publish a scheme under Section 68C 
only after it has formed the opinion that 
it is necessary in the public interest that 
road transport services covered by the 
scheme should be run and operated by it- 
self, whether to the exclusion, complete 
or partial, of other persons or otherwise. 

(b) The necessity for the road transport 
services to be run and operated by the 
S.T.U. must flow, in its opinion, from the 
purpose of providing an efficient, ade- 
quate, economical and properly co-ordi- 
nated road transport service. 

Unless a scheme conforms to these two 
conditions it will fall outside the ambit 
of Section 68C. 

Section 68D gives the right to certain 


persons, associations and authorities to 
file objections to a scheme published 
under Section 68C within the specified 


period of 30 days of its publication and 
also lays down the procedure for the 
hearing and disposal of such objections 
by the State Government. An important 
feature of sub-section (2) of the Section 
is that every objector or his representa- 
tives and the representatives of the S.T.U. 
have to be given an opportunity of being 
heard in the matter and it is only there- 
after that the State Government has to 


exercise its power to approve or modify . 


the scheme, which power includes the 
power not to approve the scheme at all 
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and to drop it in its entirety, as held in 
Malik Ram v. State of Rajasthan, (1962) 
1 SCR 978 (981): (AIR 1961 SC 1575). 

The procedure provided in Section 68D - 
is thus designed to— 

(a) enable parties affected by the sche- 
me to point out flaws therein, 

(b) enable the State Government to 
find out which flaws, if any, the scheme 
suffers from, and 

(c) enable the State Government either 
to remedy the flaws by a suitable modifi- 
cation of the scheme or to rescind the 
scheme altogether. 


7. This brings us to the main point of 
controversy in the case, that is, the na- 
ture of objections which parties affect- 
ed by a scheme may prefer to it. Sec- 
tion 68D does not specify the type of ob- 
jections envi-aged by it but then their 
purpose being to point out flaws in the 
scheme they must be confined to the 
matters covered by Section 68C. If the 
opinion forming the basis of the scheme 
does not suffer from errors such as may 
render it obnoxious to the dictates of 
Section 68C and on the other hand, con- 
forms to the conditions laid down in that 
section, the scheme would be _ unobjec- 
tionable. Objections may thus be made 
to show— 


(a) that it is not necessary in the public 
interest for the concerned road transport 
services to be operated by the S.T.U.; 


(b) that it is not necessary in the public 
interest that such services be taken over 
by the S.T.U. to the complete exclusion 
(if such exclusion is envisaged by the 
scheme) of other persons and that their 
partial exclusion would suffice; 


(c) that it is not necessary in the public 
interest that such services shall be taken 
over by the S.T.U. even to the partial 
exclusion of others; 


(d) that the scheme is not calculated to 
provide an efficient road transport ser- 
vice; 

(e) that the scheme would not provide 
an adequate road transport service: 

(£) that the road transport service en- 
visaged by the scheme would not he eco- 
nomical; or 

(g) that the road transport service pro- 
vided for by the scheme would suffer 
from lack of proper co-ordination. 

Objections falling outside the seven 
categories above set out would not be ad- 
missible inasmuch as they would not have 
anything to do with any of the conditions 
which a scheme must satisfy in order to 
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be covered by Section 68C. To this con- 
clusion there is no challenge from either 
side but then it has been vehemently 
contended on behalf of the appellants 
that a comparison of the road transport 


services operating on the route 
covered by a scheme with those 
envisaged by the scheme itself 


may be necessarv in order to find out if 
the scheme conforms to the provisions of 
Section 68C and this contention is con- 
troverted by learned counsel for the re- 
spondents on the strength of Capital 
Multi-Purpose Co-operative Society Bho- 
pal v. State of M. P., (1967) 3 SCR 329: 
(AIR 1967 SC 1815), wherein Wanchoo 
J., speaking for a Bench of this Court 
which consisted of himself. Bachawat 
and Ramaswami. JJ., observed: 


“We are further of opinion that there is 
no question of consideration of compara- 
tive merits of the State Transport Under- 
taking and the private operators in the 
context of Chanter IV-A. As we have said 
already Chapter IV-A was enacted for 
nationalisation of road transport services 
in accordance with the amendment made. 
in Article 19 (6) of the Constitution. The 
nationalised road transport under that 
Chapter can only be run by the State. 
Transport Undertaking as defined in Sec- 
tion 68-A (b) of the Act. In view of that 
fact. if nationalisation has to come as en- 
visaged by the amendment of the Consti- 
tution, the only body which can run the 
nationalised service is the State Trans- 
port Undertaking, and in those circum- 
stances we fail to see any necessity for 
comparison between a State Transport 
Undertaking on the one hand and indivi- 
dual operators on the other, 

“Apart from this general consideration, 
we are further of opinion that ordinarily 
no auestion of comparative merits based 
on past record between a State Transport 
Undertaking and individual operators can 
arise. Section 68-C provides that the 
State Transport Undertaking has to run 
an efficient, adequate, economical and 
properly co-ordinated road transport ser- 
vice, and for doing that it does not take 
up just one route and put one transport 
vehicle on it. It takes up a large number 
of routes and puts a large number of 
transport vehicles on them in order to run 
an integrated service whether for passen~ 
gers or for goods, or for both. In these 
circumstances it is difficult to see how one 
can compare such an undertaking with 
individual private operators who are run- 
ning one transport vehicle or so on indi- 
vidual routes. Secondly, it would be 
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unusual for the State Transport Under- 
taking to be running transport vehicles 
on individual routes before it produces a 
scheme for nationalisation of the type 
provided for in Chapter IV-A, though it 
may be conceded that this may not be 
quite impossible, for some State trans- 
port undertaking might have entered in- 
to. competition with private operators and 
might have obtained permits under Chap- 
ter V; (see, for instance, Parbhani Trans- 
port Co-operative Society Ltd. v. The ` 
Regional Transport Authority, (1960) 3 
SCR 177: (AIR 1960 SC 801)). Even so, 
when the State Transport Undertaking 
takes action under Chapter IV-A of the 
Act there can in our opinion be no ques- 
tion of comparison between a State Trans- 
port Undertaking running an integrated 
service and individual operators running 
one transport vehicle or more on indivi- 
dual routes. We are, therefore, of opinion 
that the authority cannot be said to have 
gone wrong in not asking for past records 
of the Corporation in the present case for 
purposes of such comparison. It is true 
that Section 68-C requires that the sche- 
me should be in the public interest. But 
unless the scheme is shown not to be effi- 
cient, adequate, economical and properly 
co-ordinated, it will in our opinion gene- 
rally follow that it is in the public in- 
terest. We do not think, therefore, that 
the comparative merits of the Corpora- 
tion as against individual operators re- 
quire to be judged under Chapter IV-A. 
in the public interest.” 















A careful study of these observations 
would show that they were meant to ex- 
clude from consideration a comparison 
between the S.T.U. and private operators 
for the purpose-of finding out which of 
them should be preferred on the basis of 
their past performances and not to declare 
irrelevant a comparison between the ser- 
vice envisaged by the scheme and pre- 
existing services for the purpose of deter- 
mining whether the scheme as framed 
provides for the operation of a service 
which would be efficient, adequate, eco- 
nomical and properly co-ordinated. Nor 
mally, as pointed out by Wanchoo, J. 
a S.T.U. takes up a large number o: 
routes and puts a large number of vehi- 
cles on them in order to run an integrated 
service while private operators cater to 
individual routes and may not, therefore, 
be in a position to provide what is de- 
scribed in Section 68C as “a properly co- 
ordinated service’. That does not mean, 
however, that all schemes, howsoever 
framed, would in the very nature ofl 
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things provide for services which conform 
to the quality insisted upon by See. 68C. 
As stated above. objections calculated . to 
show that a scherne does not provide a 
road transport service which can be con- 
sidered efficient, adequate, economical or 
properly co-ordinated would certainly lie; 
and the adjectives “efficient”, “adequate”, 
“economical” and ‘properly co-ordinated’ 
are not absolute but more or less compa- 
rative terms. A service consisting of only 
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one round trip per day may be adequate , 


if the traffic on the concerned route 1s 
lean. On the other hand, a hundred round 
trips may not be adequate for a route 
burdened with heavy traffic. If a private 
operator is running 10 buses either way 
and is sought to be replaced by the S.T.U. 
under a scheme which makes provision 
only for five round trips per day the pro- 
posed road transport service cannot be 
considered adequate if the number of 
round trips required to fully cope with 
the traffic is more than five. Efficiency of 
the service covered by a scheme may 
similarly have to be determined in com- 
parison to that which pertains to the 
pre-existing services. Economics and pro- 
per co-ordination of the service proposed 
in a scheme may again be matters for 
which a comparison with the pre-exist- 
ing services is called for. In order to find 
out, therefore, if the scheme fulfils the 
requirements of Section 68C a comparison 
of the attributes of the two services, such 
as quality, capacity, financial implications 
and co-ordination would certainly fall 
within the scope of the inquiry to be con- 
ducted by the State Government, al- 
though a comparison would not be per- 
missible for the sole purpose of finding 
out whether the private operators should 
be given a preference over the S.T.U. If 
such a comparison as we have held to be 
permissible is ruled out, the result would 
be to shut out from the enquiry held by 
the State Government under Section 68D 
most of the material relevant for deter- 
mination of the validity of the scheme — 
a result. contemplated neither by Sec- 
tion 68D nor by Wanchoo, J.. in the 
observations above quoted, which, on the 
other hand, make it clear that the propos- 
‘ed scheme may certainly be shown (in 
whatever way it is possible) not to fulfil 
‘the criteria of efficiency, adequacy, eco- 
nomy and proper co-ordination. The com- 
‘parison ruled out by him was not be- 
‘tween the merits of the rival services but 
between ‘the expectations from their op- 
erators in view of their respective past 
records including those relating to other 
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areas and routes. The High Court thus 
erred in arriving at the conclusion that 
The Capital Multipurpose case eschewed 
all comparison and its finding in that be- 
half, in so far as it runs counter to the 
opinion expressed by us above, is set 
aside. 


8 We may in passing refer to what 
are called objections of a “personal” na- 
ture. These may be of two types: (1) those 
challenging the scheme on the ground 
that it harms an existing operator and, 
(2) those which indicate the details of the 
services afforded by an existing operator 
for the purpose of showing that the ser- 
vice envisaged by the scheme would in 
comparison not be efficient, adequate, etc. 
‘Objections of the second type, as we have 
just above concluded, would be admissi- 
ble for the reasons stated. Those of the 
first type, however, would be wholly 
irrelevant to the determination of the 
validity of the scheme in view of the pos- 
tulates of Section 68C and would, there- 
fore, be inadmissible. This proposition 
may appear at first sight to run counter 
to those observations of Subba Rao, J., 
in Gullapalli’s case (AIR 1959 SC 308) 
(supra) which we have extracted above 
but this is not really so. Those observa- 
tions were made in the course of con- 
sideration by this Court of the sole ques- 
tion whether the State Government, in 
deciding objections under Section 68D 
acted judicially or purely in an admin- 
istrative capacity. The answer to that 
question, according to Subba Rao, J., de- 
pended on whether the matter before 
the State Government amounted to a lis: 
and it was in that connection that he said 
that the citizen may object to the scheme 
on public grounds or on personal grounds 
and also that the Court did not agree with 
the contention that the grounds of objec- 
tion against the scheme were confined 
only to those mentioned in Section 68C. 
The Court was not called upon to decide 
as to whether the scheme of Sections 68C 
and 68D embraced objections of a “per- 
sonal” nature or not and it was only in- 
cidentally that reference thereto was 
made. We conclude that Gullapalli’s 
case (supra) is no authority for the pre- 
position that “personal” objections not 
confined to the scope of the requirements 
of Section 68C are admissible under Sec- 
tion 68D. ‘ . , 

9. Referring to ground (iii) pressed in 
the High Court on behalf of the appel- 


. lants, Shri Kacker made a serious grouse 


of the fact that the impugned order did 
not so much as mention those objections 
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mede by the appellants which called for 
a comparison of the type held by us to 
be permissible and he contended that the 
impugned order was bad on that account. 
In reply learned counsel for the respon- 
dents argued that at the hearing before 
the State Government no such objections 
were pressed, Our attention has been 
drawn by Mr. Kacker to paragraphs 14, 
20 (a), 21, 26, 43, 49, 51, 61, 63, 64, 73 and 
75 of the statement of objections forming 
annexure F to the petition under Art. 226 
of the Constitution before the High Court. 
A perusal of those paragraphs makes it 
abundantly clear that quite a few of the 
objections were such as were related to 
the purposes mentioned in Section 68C 
and called for a comparison of the pro- 
posed service with the existing one. That 
some of these objections were pressed be- 
fore the State Government is apparent 
from the written arguments which were 
submitted to Shri S. K. Bhargava who is 
the author of the impugned order and 
which were appended to the petition 
under Article 226 of the Constitution of 
India before the High Court in the form 
of Annexure J. The stand of the respon- 
dents to the contrary is thus not well 
founded. But then we further find that in 
the impugned order its author has devot- 
ed five paragraphs to the objections 
which called for comparison of both the 
types above discussed. In paragraphs 24 
to 27 the impugned order rightly rejects 
the objections which were based on a 
comparison of the S.T.U. with the private 
operators in relation to their respective 
past performances, and in doing so relies 
correctly on The Capital Multipurpose 
case (AIR 1967 SC 1815). It proceeds then 
(in paragraph 28) to take note of the 
further opinion expressed in the same 
case from which it follows that a scheme 
may nevertheless be shown not to be in 
public interest by demonstrating that it 
does not provide for a service which 
* would be efficient, adequate, economical 
and properly ‘co-ordinated, but then dis- 
misses the matter with the remark that 
the ‘appellants had not been able “to 
show anything substantial which may 
justify this inference that the proposed 
scheme in respect of the routes in ques- 
tion would not be efficient, adequate, 
economical and properly co-ordinated”, 
a remark which is obviously meant to dis- 
pose of those objections to the scheme 
which called for a comparison of the 
service envisaged by it with that already 
available. The cryptic remark no doubt 


neither lists the objections disposed of by 
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it nor discusses the relevant evidence but 
the reason for the absence of a discussion 
in this behalf appears to be that no such 
evidence had been produced before the 
State Government. And if that be so, 
much fault cannot be found with the 
brevity of the contents of paragraph 28. 


However, Mr. Kacker made another 
grouse in this connection, namely, that 
the State Government refused to summon 
witnesses and to enforce the production 
of documents at the request of the appel- 
lants and that in doing so it had acted 
illegally and by thus shutting out evi- 
dence had really denied to the appellants 
any real opportunity of being heard. We 
find that when the case was at the evi~ 
dence stage before the State Government, 
the appellants submitted two applications 
requesting that witnesses, one of whom, 
namely, the Secretary, Legislative Assem- 
bly, U. P. was to bring the proceedings 
of that Assembly relating to the speech 
of the Chief Minister delivered on the 
13th July, 1967 in relation to the budget 
of the Transport Department, be sum- 
moned. through letters of request and 
examined. The applications were rejected 
by Shri S. K. Bhargava through an order 
dated the 20th March, 1969, the relevant 
part of which runs thus: 


“It is not necessary to issue letters of 
request as prayed for. The objectors can 
only examine those witnesses whom they 
themselves brought. It is also not neces« 
sary to send for any record as prayed.” 
No further reasons appear in the order 
for a rejection of the prayer made for 
issuing letters of request but it seems 
that while making the order Shri Bhar- 
gava had in mind the provisions of sub- 
rules {2) and (4) of Rule 7 of the Rules 
and of the absence from the Act and tha 
Rules of any express provision confer- 
ring on the State Government the right 
tn issue process for enforcing the attend- 
ance of witnesses and the production of 
documents. The said two sub-rules may 
be reproduced: - 

“(2) The said officer shall fix the date, 
time and place for the hearing of the 
objections and issue notices thereof to 
the objector, and the representatives of 
the State transport undertaking, calling 
upon them to appear before him in per- 
son or through a duly authorised agent 
‘or counsel and to produce their oral and 
documentary evidence on the date fixed 
for hearing.” ` 

“(4) Subject to the provisions of sub- 
rule (7) the objector and the State trans- 
port undertaking shall produce their evis 
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dence and witnesses, necessary and rel- 
evant to the inquiry, on the first date fix- 
ed for the hearing.” 

The contention raised on behalf of the 
respondents is that the power the exer- 
cise of which the appellants sought by 
their applications had not been conferred 
by the Act or the Rules on the State Gov- 
ernment and that, therefore, the order 
passed by Shri Bhargava was correct. We 
find substance in this contention. It is 
true that the State Government was act- 
ing in the discharge of-its quasi-judicial 
functions and it could devise its own 
procedure (in the absence of express pro- 
visions to the contrary) so that its func- 
tions could be effectively discharged. 
Further, when the statute gives the power 
to the State Government to afford to the 
objectors a reasonable opportunity of be- 
ing heard and to take evidence, oral as 
well as documentary, in support of their 
objections, the power to send letters of 
request to witnesses to appear and give 
evidence or to produce documents is in~ 
herent in the situation and needs no sta- 
tutory sanction, although the power to 
enforce their attendance or compel them 
to produce documents is lacking on ac- 
count of absence of econferment thereof 
by a statute. This view finds support from 
Nehru Motor Transport Co-operative 
Society Ltd. v. State of Rajasthan, (1964) 
1 SCR 220: (AIR 1963 SC 1098), in which 
also the argument raised was that there 
could be no effective hearing without a 
provision for coercive process compelling 
attendance of witnesses and production 
of documents. It was pointed out in that 
case that the Rajasthan Rules did not pro- 
vide for compelling the attendance of 
witnesses and that it was enough if the 
authority took evidence of witnesses 
whom the objector produced before it. It 
was also remarked that the authority 
might help the objector to secure their 
attendance by issue of summonses, 
though in the absence of any provision in 
the law, the witnesses might or might not 
appear in answer thereto. 


But then the question arises whether 
an order of the State Government reject- 
ing a prayer for issuance of summons or 
letters of request would be illegal. This 
question was answered in the negative by 
Wanchoo, J., in the Capital Multi-purpose 
case (AIR 1967 SC 1815) (supra) with the 
following observations: 

“Further, reliance in this connection is 
placed on the observation of this Court 
in Nehru Motor Transport Co-operative 
Society’s case (supra) that the authority 
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might help the objectors by issuing sum- 
monses. This observation in our opinion 
does not mean, in the absence of any pro- 
vision in the Act or the Rules, that the 
authority was bound to summon witnes- 
ses even though the persons summoned 
were not bound to obey the summonses 
as there was no provision in law for issue 
of such summonses. The use of the words 
‘by issue of summonses’ in the circum- 
stances of that case was by oversight, for 
issue of summonses presumes that there 
is authority to issue them and the per- 
son to whom they are issued is bound te 
obey. But in the absence of such power 
all that the authority can do is to issue 
letters merely requesting persons to ap- 
pear and it is open to those persons to 
appear or not. In this situation if an au- 
thority decides not to issue such letters 
it cannot be said that there was no effec- 
tive hearing.” i 


These observations have our concurrence 
and we do not find-that any right of the 
appellants was infringed when their ap- 
plications for summoning witnesses and 
production of documents were rejected. 


Here we may briefly advert to another 
aspect of the matter to which our atten- 
tion was drawn on behalf of the respon- 
dents. Sub-rule (5) of Rule 5 of the 
Rules states: 


“A person filing an objection and desir- 
ing to be heard shall also submit along 
with the memorandum of objections, a 
list of documents and witnesses with their 
names and addresses and a brief sum- 
mary of the nature and type of evidence 
which each such witness is likely to give.” 
No compliance with this rule was made 
by the appellants when the two applica- 
tions just above considered were filed. 
The sub-rule serves a salutary purpose 
and, that is, that the inquiring authority 
may shut out all evidence which is 
Bought to be brought on the record but 
which is either irrelevant or otherwise 
inadmissible. The two applications, there- 
fore, suffered from a serious flaw by rea- 
son of which alone they merited dismissal 
unless the summary insisted upon by 
sub-rule (5) was supplied before they 
were disposed of, 


10. In the result the appeal must fail 
in spite of the fact that we have accepted 
one main contention raised by Mr. Kac- 
ker, namely, that objections involving 
comparison of the pre-existing services 
with those proposed in a scheme are re- 
latable to the ingredients of Section 68C 
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. and are, therefore, admissible under Sec- 
tion 68D of the Act. Accordingly it is 
dismissed but with no order as to costs. 


Appeal dismissed. 


AIR 1981 SUPREME COURT 670 
(From: Delhi)* 
Y. V. CHANDRACHUD, C. J., 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
i Civil Appeal No. 224 of 1979, Dj- 22-8- 
1980. 
M/s. Jain Ink Manufacturing Company, 
Appellant v. Life Insurance Corporation 
of India and another, Respondents. 


(A) Public Premises (Eviction of Un- 
authorised Occupants) Act (40 of 1971), 
S. 2 (2) (g) — Definition of “unauthorised 
occupation” — Interpretation — Relevant 
factor. 


S. 2 (2) (g) does not use the word ‘pos- 
session’ or the words ‘entry’ into posses- 
sion’ at any point of time at all. What is 
germane for the purpose of interpretation 
of S. 2 (2) (g) is whether or not the per- 
son concerned was in occupation of the 
public premises when the Premises Act 
was passed. AIR 1973 SC 66, Distinguish- 
ed. (Para 5) 

(B) Public Premises (Eviction of Un- 
authorised Occupants) Act (40 of 1971), 
S. 1 — Delhi Rent Control Act (1958), 
Ss. 3 (a), 14 and 25B — Premises Act 
‘overrides provisions of Rent Act. 


There can be no doubt that the Pre- 
mises Act as compared to the Rent Act, 
which has a very broad spectrum, is a 
special Act and overrides the provisions 
of the Rent Act. (Para 9) 

The Premises Act was passed in 1971 
and came into force on the 23rd of Au- 
gust, 1971, that is to say, long after the 
Rent Act was passed in 1959. The mere 
fact that by virtue of a fiction the Pre- 
mises Act was given retrospective effect 
from 1958 will not alter the date when 
the Premises Act was actually passed, 
that is to say August 23, 1971. In these 
circumstances, therefore, the Premises 
Act being subsequent to the Rent Act 
would naturally prevail over and over- 
ride the provisions of the Rent Act. 

(Para 6) 

It is true that in both the Acts there is 

‘a non obstante clause but the question to 


*C. W. No. 1361 of 1978, D/- 6-12-1978 
(Delhi). 
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be determined is whether the non 
obstante clauses operate in the same field 
or have two different spheres though 
there may be some amount of overlap- 
ping. Both the scope and the object of the 
Premises Act is quite different from that 
of the Rent Act. The Rent Act is of much 
wider application than the Premises Act 
inasmuch as it applies to all private pre- 
mises which do not fall within the limit- 
ed exceptions indicated in S. 2 of the Pre- 
mises Act. The object of the Rent Act is 
to afford special protection to all the ten- 
ants or private landlords or landlords who 
are neither a Corporation nor Govern- 
ment or Corporate Bodies. Even under the 
Rent Act, by virtue of an amendment a 
special category has been carved out 
under S. 25B which provides for special 
procedure for eviction to landlords who 
require premises for their personal neces- 
sity. Thus, S. 25B itself becomes a special 
law within the Rent Act. AIR 1977 SC 
265; AIR 1956 SC 614; AIR 1967 SC 1581 
and AIR 1974 SC 2009, Rel. on. 
: (Paras 7, 8 and 9) 
S. 3 (a) of the Rent Act is of no avail 
because once the Premises Act becomes 
a special Act dealing with premises be- 
longing to Central Government, Corpo- 
rations and other statutory Bodies, the 
Rent Act stands superseded. (Para 10) 
(C) Public Premises (Eviction of Un- 
authorised Occupants) Act (40 of 1971), 
S. 2 — Slum Areas (Improvement and 
Clearance) Act (1956), S. 19 — Premises 
Act overrides Slums Act. 


The Slums Act was passed as far back 
as 1956 and the Premises Act was subse- 
quent to the Slums Act and would, there- 
fore, prevail over the Slums Act. 

; (Para 12) 

S. 19 of the Slums Act clearly shows 
that it is in direct conflict with the Pre- 
mises Act which expressly provides for 
the forum for evicting persons in unauth- 
orised occupation of premises which fell 
in S. 2 of the Premises Act. The Premises 


-Act being subsequent to the Slums Act, 


as amended in 1964, and again heing a 
special Act having a very limited sphere, 
must necessarily override the Slums Act. 
(Para 13) 

Cases Referred: Chronological Paras 
AIR 1977 SC 265: (1977) 2 SCR 421 6 
AIR 1974 SC 2009: (1975) 1 SCR 1 8 
AIR 1973 SC 66: (1973) 2 SCR 166 4 
AIR 1967 SC 1581: (1967) 3 SCR 399 8 
AIR 1956 SC 614: 1956 SCR 603 7 
Mr. P. Parameswara Rao, Sr. Advocate 
(Mr. R. Nagaratnam, Advocate with him), 
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for Appellant; Mr. K. Parasaran, Solici- 
tor General, Mr. V. Gauri Shanker, Mr. 
K. L. Hathi and Mrs. Hemantika Wahi, 
Advocates, for Bespendents 

FAZAL ALI, 3.:— This appeal by spe- 
cial leave is directed against a Division 
Bench judgment dated December 6, 1978 
of the High Court of Delhi and arises 
under the following circumstances. 

2. The appellant was inducted as a 
tenant by one Mithanlal who was the 
owner of the premises in question and 
the rent payable at the time of the ten- 
ancy was Rs. 55 per month. The premises 
were, however, purchased by the Life 
Insurance Conparstion of India (for short 
LIC) at a court auction on July 19, 1958 
and the appellant in view of the same 
attroned to the new landlord, namely, the 
LIC. The Delhi Rent Control Act of 1958 
(hereinafter referred to as the ‘Rent Act’) 
came into force on February 9, 1959 and 
on July 24, 1969 the new landlord gave 
a notice under S. 106 of the Transfer of 
Property Act to the appellant: determin- 
ing the tenancy. This notice, however, 
was subsequently withdrawn and after 
some correspondence with the appellant 
the rent was increased by the LIC from 
Rs. 55 to Rs. 125 per month. Sometime 
towards the end of July 1966, the LIC 
gave a fresh notice under S. 106 of the 
Transfer of Property Act purporting to 
determine the tenancy. Thereafter, there 
were some parleys between the LIC and 
the appellant and ultimately the LIC 
agreed to accept the enhanced rent of 
Rs. 300 per month from the appellant 
with effect from December 1, 1976. On 
April 23, 1977 the LIC gave another no- 
tice under Section 106 superseding the 
previous notice and directing the appel- 
lant to vacate the premises on or before 
May 31, 1977. As the appellant did not 
vacate the premises, the LIC filed a com- 
plaint with respondent No. 2, the Estate 
Officer, LIC under the provisions of the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1971 (hereinafter re- 
ferred to as the ‘Premises Act’), There- 
after, the second respondent issued a 
notice to the appellant under S. 4 (1) of 
the Premises Act to show cause why the 
appellant be not evicted. The appellant 
appeared before the Estate Officer and 
raised certain preliminary objections 
which having been decided against him, 
the appellant filed a writ petition in the 
Delhi High Court against the order of the 
Estate Officer and reiterated the preli- 
minary objections taken by him before 
the Estate Officer. After considering the 
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preliminary objections which mainly re- 
lated to the question of jurisdiction of 
the Estate Officer to proceed under the 
Premises Act, the High Court overruled 
all the objections and dismissed the writ 
petition in limine, though by a reasoned 
order. Hence, this appeal to the Supreme 
Court. 


3. Before dealing with the contention 
raised by counsel for the respondent we 
might mention that the proceedings be- 
fore the Estate Officer under the Premises 
Act have only been stayed and not yet 
decided on merits because the appellant 
wanted the Estate Officer to decide the 
question of jurisdiciton as a preliminary 
issue. 


4. In support of the appeal, Mr. Par- 
meshwar Rao submitted three main con- 
tentions before us. In the first place, he 
submitted that the provisions of the Pre- 
mises Act would have no application to 
the present premises because the appel- 
lant could not be described as an unauth- 
orised occupant as he had entered into 
possession of the premises long before 
they were purchased by the LIC. It was 
argued that the condition precedent for 
the assumption of jurisdiction by the 
Estate Officer was that the appellant 
must be an unauthorised occupant, and 
if the possession of the appellgnt was 
lawful, though the property changed 
hands subsequently, the appellant could 
not be dubbed as an unauthorised occu- 
pant. In this connection, reliance was 
placed on a decision of this Court in Raj- 
kumar Devinder Singh v. State of Pun- 
jab, (1973) 2 SCR 166: (AIR 1973 SC 66). 
We have gone through the decision cited 
before us and we find that the provisions 
of the Punjab Act, which was the subject 
matter of interpretation by this Court in 
that case, were substantially and materi- 
ally different from S. 2 (2) (g) of the Pre- 
mises Act which defines unauthorised 
occupation. Mr. Rao, however, strongly 
relied on the following observations made 
by this Court in the case supra:— 


“If the appellants were in possession 
before the date of the sale of the property 
to the Government, it could not be said 
that the appellants entered into posses- 
sion of public premises, for, at the time 
when they were in occupation of the pro- 
perty, the property was not public pre- 
mises. Then it was either the joint family 
property or the property of the Maha- 
raja, namely, Yadavindra Singh. The 
property was not public premises before 
it was sold to the Government.” 
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If these observations of this Court are 
torn from the context they may presum- 
ably support the argument of the appel- 
lant but we have to read these observa- 
tions in the light of the specific provisions 
of the Punjab Public Premises and Land 
(Eviction and Rent Recovery) Act, 1959 
(hereinafter referred to as the ‘Punjab 
Act’). Relevant portion of S. 3 of that 
Act may be extracted thus: 

“For purposes of this Act, a person 
shall be deemed to be in unauthorised 
occupation of any public premises:— 

(a) where he has whether before or 
after the commencement of this Act, 
entered into possession thereof otherwise 
then under and in pursuance of any allot- 
ment, lease or grant.” (emphasis ours) 


5. It would be seen that before a per- 
son could be said to be in an unauthorised 
occupation, the Act required the follow- 
ing conditions:— 

(1) that the occupant had entered into 
possession before or after the commence- 
ment of the Act, 


(2) that he had entered into such pos- 
session otherwise than under and in pur- 
suance of any allotment, lease or grant. 
That Act, therefore, lays special stress 
on only one point, namely, the entry into 
possession. Thus, if the entry into posses- 
sion hadstaken place prior to the passing 
of the Act, then obviously the occupant 
concerned would not be an unauthorised 
occupant. What made the occupancy un- 
authorised was his entry into possession 
at a particular point of time. It was in 
- construing these provisions that this 
Court held that if the appellants in that 
case were in possession before the sale 
of the property to the Government, their 
entry into possession could not be said 
to be unauthorised. These observations, 
however, would have absolutely no appli- 
cation to the instant case where S. 2 (2) 
(g) defines unauthorised occupation 
thus:— 

* ‘unauthorised occupation’, in relation 
to any public premises, means the occu- 
pation by any person of the public pre- 
mises without authority for such occupa- 
tion, and includes the continuance in oc- 
cupation by any person of the public pre- 
mises after the authority (whether by 
way of grant or any other mode of trans- 
fer) under which he was allowed to 
occupy the premises has expired or has 
been determined for any reason whatso- 
ever.” i 
To begin with, it is manifest that S. 2 (2) 
lie) does not use the word ‘possession’ or 
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the words ‘entry into possession’. at any, 
point of time at all. The section merely 
requires occupation of any public pre- 
mises. Entry into possession connotes one 
Single terminus, viz., the point of time 
when a person enters into possession or 
occupies the property whereas. occupation 
is a continuous process which starts right 
from the point of time when the person 
enters into possession or occupies the 
premises and continues, until he 
leaves the premises. What is germane 
for the purpose of interpretation of Sec- 
tion 2 (2) (g) is whether or not the per- 
son concerned was in occupation of the 
public premises when the Premises Act 
was passed. In the instant case, it is not 
disputed that the appellant continued tol 
occupy the property even after the Pre- 
mises Act came into force and in fact 
accepted the LIC ‘as his landlord. ‘In these 
circumstances, therefore, the case of the 
appellant squarely falls within the ambit 
of the definition of ‘unauthorised occupa- 
tion’ as contemplated by S. 2 (2) (g).- 
There is yet another aspect of the mat- 
ter which distinguishes the present case 
from the language employed in the Pun- 
jab Act. Section 2 (2) (g) is an inclusive 
definition and consists of two separate 
limbs—- (1) where a person is in occupa- 
tion in relation to any public premises 
without authority for such occupation, 
and (2) even if the possession or occupa- 
tion of the tenant continues after the 
lease is determined. In the instant case, 
the lease was doubtless determined by 
the landlord by a notice under S. 106 of 
the Transfer of Property Act whose . 
validity for purposes of deciding the 
question of law has not been questioned 
by the learned counsel for the appellant. 
Therefore, there can be no doubt that the 
appellant was in unauthorised occupation 
of the premises once the lease was deter- 
mined. The second limb mentioned in 
S. 2 (2) (g) is conspicuously absent from 
the provisions of the Punjab Act. For 
these reasons, we overrule the first con- 
tention raised by the counsel for the ap- 
pellant and we hold, agreeing with the 
High Court, that the appellant was un- 
doubtedly in unauthorised occupation of 
the premises. 


6, The second contention put forward 
by Mr. Rao was that in view of the pro- 
visions of the Rent Act which override 
the provisions of the Premises Act, S. 14 
of the Rent Act completely bars recovery 
of possession of any premises except in 
accordance with the procedure laid down 
in the Rent Act. It was contended by Mr, 
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Rao that although the Premises Act was 
passed in 1971, it has been given retro- 
spective effect from 16th September, 1958 
and, therefore, should be construed as a 
law having been passed in 1958 and as 
the Rent Act was passed in 1959 it over- 
rides the Premises Act. We are, however, 
unable to agree with this argument. In 
the first place, the Premises Act was pass- 
ed in 1971 and came into force on the 
23rd of August, 1971, that is to say, long 
after the Rent Act was passed in 1959. 
The mere fact that by virtue of a fiction 
the Premises Act was given retrospective 
effect from 1958 will not alter the date 
when the Premises Act was actually pass- 
ed, that is to say August 23, 1971. In these 
circumstances, therefore, the Premises 
Act being subsequent to the Rent Act 
would naturally prevail over and over- 
ride the provisions of the Rent Act. It 
was further contended by Mr. Rao that 
the Rent Act being a special law as com- 
pared to the Premises Act, it will over- 
ride the Premises Act without going into 
the question as to which of the two Acts 
were prior in point of time. In support of 
his contention the counsel relied on a 
decision of this Court in Sarwan Singh 
v. Kasturi Lal, (1977) 2 SCR 421: (AIR 
1977 SC 265) where this Court observed 
as follows: 

“When two or more laws operate in the 
same field and each contains a non ob- 
stante clause stating that its provisions 
will override those of any other law, sti- 
mulating and incisive problems of 
interpretation arise, Since statutory in- 
terpretation has no conventional proto- 
col, cases of such conflict have to be de- 
cided in reference to the object and pur- 
pose of the laws under consideration.” 

(emphasis supplied) 

7. It is true that in both the Acts there 
is a non obstante clause but the question 
to be determined is whether the non ob- 
stante clauses operate in the same field 
or have two different spheres though 
there may be some amount of overlap- 
ping. The observations cited above clear- 
ly lay down that in such cases the con- 
flict should be resolved by reference to 
the object and purpose of the Jaws in con- 
sideration. In Shri Ram Narain v. Simla 
Banking & Industrial Co. Ltd. 1956 
SCR 603: (AIR 1956 SC 614) this Court 
made the following observations:— 

“It is, therefore, desirable to determine 
the overriding effect of one or the other 
of the relevant provisions in these two 
Acts, in a given case, on much broader 
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considerations of the purpose and policy 
underlying the two Acts and the clear 
intendment conveyed by the language of 
the relevant provisions therein.” 


8. In the light of the principles laid 
dewn in the aforesaid cases we would 
test the position in the present case. So 
far as the Premises Act is concerned it 
operates in a very limited field in that it 
applies only to a limited nature of pre- 
mises belonging only to particular sets 
of individuals, a particular set of juristic 
persons like companies, corporations or 
the Central Government. Thus, the Pre- 
mises Act has a very limited application. 
Secondly, the object of the Premises Act; 
is to provide for eviction of unauthorised, 
occupants from public premises by a sum- 
mary procedure so that the premises mayi 
be available to the authorities mentioned 
in the Premises Act which constitute a 
class by themselves. That the authorities 
to which the Premises Act applies are a 


‘class by themselves is not disputed by 


the counsel for the appellant as even in 
the case of Northern India Caterers Pvt. 
Ltd. v. State of Punjab, (1967) 3 SCR 399: 
(AIR 1967 SC 1581) such authorities were 
held to form a class and, therefore, im- 
mune from challenge on Art, 14 of the 
Constitution, Similarly, the summary pro- 
cedure prescribed by the Premises Act 
is also not violative of Art. 14 as held by 
this Court in Maganlal Chhagganlal (P.) 
Ltd. v. Municipal Corporation of Greater 
Bombay, (1975) t SCR 1: (AIR 1974 SC 
2009). 

9. Thus, it would appear that both 
the scope and the object of the Premises 
Act is quite different from that of the 
Rent Act. The Rent Act is of much wider 
application than the Premises Act inas- 
much as it applies to all private premises 
which do not fall within the limited ex- 
ceptions indicated in Section 2 of the Pre- 
mises Act. The object of the Rent Act is 
to afford special protection to all the ten- 
ants or private landlords or landlords 
who are neither a Corporation nor Gov- 
ernment or Corporate Bodies. It would 
be seen that even under the Rent Act, by 
virtue of an amendment a special cate- 
gory has been carved out under 5. 25B 
which provides for special procedure for 
eviction to landlords who require pre- 
mises for their personal necessity. Thus, 
S. 25B itself becomes a special law within 
the Rent Act. On a parity of reasoning, 
therefore, there can be no doubt that the 
Premises Act as compared to the Rent 
Act, which has a very broad spectrum, 
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be a special Act and override the provi- 
sions of the Rent Act. 

10. It was also suggested by Mr. Rao 
that in view of S. 3 (a) of the Rent Act, 
which is extracted below, it would ap- 
pear that the intention of the legislature 
in passing the Rent Act was merely to 
exclude from its operation only premises 
belonging to the Government and if the 
intention was to exclude other premises 
belonging to corporate Bodies or Corpo- 
rations, then S. 3 (a) should have been 
differently worded: 

"3. Nothing in this Act shall apply:— 
(a) to any premises belonging to the 
Government.” ` 
This, in our opinion, does not advance 
the case of the appellant any further be- 
cause once the .Premises Act becomes a 
special Act dealing with premises belong- 
ing to Central Government, Corpora- 
tions and other statutory Bodies, the Rent 
Act stands superseded. We have to con- 
sider the provisions of the two Acts, 
they having been passed by the same 
legislature, viz., Parliament, and the rule 
of harmonious construction would have 
to apply in such cases, 


11. For these reasons, we overrule the 
second preliminary objection taken by the 
appellant. 

12. Lastly, it was argued that apart 
from the Rent Act, S. 19 of the Slum 
Areas (Improvement and Clearance) Act, 
1956 (hereinafter referred to as the 
‘Slums Act’), which also would have to 
be construed as a Special Act 
applying only to such places which 
are declared to be slums under the Act, 
would override the provisions of both 
the Rent Act and the Premises Act. This 
argument appears to us to be without. 
substance. The Slums Act was passed as 
far back as 1956 and the Premises Act 
was subsequent to the Slums Act end 
would, therefore,’ prevail over the Slums 
Act. Relevant portion of S. 19 of the 
Slums Act may be extracted thus: 

“19. (1) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, no person shall, except with 
the previous permission in writing of the 
competent authority,— 

(a) institute, after the 
of the Slum Areas (Improvement and 
Clearance) Amendment Act, 1964 any 
suit or proceeding for obtaining any de- 
cree or order for the eviction of a tenant 
from any building or land in a slum. 
area.” 

13. A perusal of S. 19 of the Slums. 
Act clearly shows that it is in direct con- 
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flict with the Premises Act which ex- 
pressly provides for the forum for evict- 
ing persons in. unauthorised occupation 
of premises which fell in S. 2 of the Pre- 
mises Act. The Premises Act being sub- 
sequent to the Slums Act, as amended in 
1964, and again being a special Act hav- 
ing a very limited sphere, must neces- 
sarily override fhe Slums Act on the same 
lines of reasoning as we have indicated 
in the case of the Rent Act. For these 
reasons, therefore, the last contention put 
forward by the counsel for the appellant 
is also overruled. The High Court had 
also overruled all these preliminary ob- 
jections more or less on the same reasons 
as given by us though not in such de- 
tails. 


14. It is, however, not necessary for 
us to remand the matter to the trial court 
for decision of the case on merits be- 
cause the Solicitor-General having agreed 
to give two years’ time to the appellant 
to vacate the premises on filing the usual 
undertaking, the appellant does not want 
to contest the proceedings before the 
Estate Officer, LIC and has undertaken 
to give vacant and peaceful possession to 
the respondent on August 1, 1982. Mean- 
while, the appellant shall keep on pay- 
ing the usual rent. The appellant shall 
also file an undertaking accompanied by 
an affidavit to the effect that it shall hand 
over vacant and peaceful possession to 
the respondent on or before August 1, 
1982 and shall not induct any tenant on 
the premises. The undertaking shall be 
filed within three weeks from today. The 
subject matter of the appeal is according- 
ly disposed of finally. 


Appeal dismissed. 
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Gopalanachari, Petitioner v. State of 
Kerala, Respondent. 


(A) Criminal P. C. (2 of 1974), S. 110 — 
Proceedings under — Order to bind over 
— Validity — Counter-getitioner, a pri- 
soner — Court must give him facility of 
being defended at State expense. 


In cases under S. 110 the exercise is 
often an idle ritual deprived of reality 
although a man’s liberty is at stake, 
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Hence the trial Magistrates must try 
cases under S. 110 with great responsibi- 
lity and whenever the counter-petitioner 
is a prisoner, they must give him the faci- 
lity of being defended by counsel now 
that Art. 21 has been reinforced by Arti- 
cle 39A. Otherwise the order to bind 
over will be bad and void. (Para 6) 


(B) Criminal P. C. (2 of 1974), S. 110 — 
Order to bind over — Condition prece- 
dent — Must be passed only if inference 
cen be reached that counter-petitioner, 
by confirmed habit, would commit of- 
fences mentioned, if not held captive. 

Expressions like “by habit’, ‘“habi- 
tual”, “desperate”, “dangerous”, “hazard- 
ous” in S. 110 cannot be flung in the face 
of a man proceeded against under S. 110 
with laxity of semantics. The Court must 
insist on specificity of facts and be satis- 
fied that one swallow does not make a 
gummer and a consistent course of con- 
duct convincing enough to draw the 
rigorous inference that by confirmed 
habit, which is second nature, the coun- 
ter-petitioner is sure to commit the of- 
fences mentioned if he is not kept cap- 
tive. Preventive sections privative of 
freedom, if incautiously proved by indo- 
lent judicial processes, may do deeper in- 
jury. They will have the effect of deten- 
tion of one who has not been held guilty 
of a crime and carry with it the judicial 
imprimatur, to boot. To call a man dan- 
gerous is itself dangerous; to call a man 
desperate is to affix a desperate adjective, 
to stigmatise a person as hazardous to 
the community is itself a judicial hazard 
unless compulsive testimony carrying cre- 
dence is abundantly available. 1981 Cri 
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LJ 5. (SC), Foll. (Para 6) 
Cases Referred: Chronological Paras 
1981 Cri LJ 5 (SC) 8 


AIR 1978 SC 597: (1978) 1 SCC 248 6 
AIR 1978 SC 1548: (1978) 3 SCC 544 6 
1971 AC 297: (1969) 3 All ER 275, Wise- 

man v. Borneman 6 


Mr. M. M. Abdul Khader, Sr. Advocate, 
Mr. V. M. Tarkunde, Sr. Advocate, (Mr. 
E. M. S. Anam, Advocate with them), for 
Petitioner; Mr. V. J. Francis, Advocate, 
for Respondent. 

KRISHNA IYER, J.:—- The lament of 
the petitioner, Gopalanachari, a septuage- 
narian languishing in a Kerala prison, is 
that in his case the law has become law- 
less and justice has fallen as the first 
casualty, a lot shared by several other 
prison-mates. He wrote a letter dated nil 
to one of us (Krishna Iyer, J.) complain- 
ing of illegal detention under S, 110, Cri- 
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minal Procedure Code (for short, the 
Code) whereupon the jurisdiction of this 
Court was invoked and the following 
order -was made: 

Shri M: M. Abdul Kader. Senior Ad- 
vocate with Mr. E. M. Sadrul Enam, Ad- 
vocate-on-Record will be appointed as 
amicus curiae for the petitioner. 

Tssue show cause notice to the respon- 
dent State with a direction that the State 


shall furnish the total number of 
prisoners in the Sub-Jail Kotta- 
yam, who are now kept in custody 


under S. 110, Cr. P. C. and give further 
particulars as to how long they have been 
in prison on this score and whether the 
hearing of the cases under S. 110. Cr. P. C. 
is over. The Superintendent of the Jail 
will further furnish the number of pri- 
soners in prison who are above seventy 
years old and below 25 years. 

Copy of the notice will be served on 
advocate amicus curiae as well as on 
Shri V. J. Francis, Advocate for the State. 
Order will also be issued to the Superin- 
tendent of the Jail apart from the State. 


Post the matter on 2nd April, 1980. 

2. Even here we may state that Shri 
M. M. Abdul Kader, Senior Advocate as- 
sisted by Shri E. M. Sadrul Enam, Advo- 
cate-on-Record, has rendered help as 
amicus curiae and enabled the court to set 
human rights in perspective in a S. 110 
situation. Shri Tarkunde also. as inter- 
vener, has helped the court which, inci~- 
dentally, strengthens the current of 
participative justice since leading mem- 
bers of the bar and public organisations 
in the field taking part in the court pro- 
cess in the shape of assistance in the 
cause of justice lends reality to the demo- 
cracy of judicial remedies, 

3. The State, in response to the notice, 
put in a statement that in the Sub-Jail 
at Kottayam there are as many as six 
prisoners detained under S. 110 of the 
Code. Apparently, they have been suffer- 
ing inearceration for several months, the 
petitioner himself having been in jail 
from 23-2-1980. It is added by the Super- 
intendent, Sub-Jail, that the petitioner 
“is well known habitual prisoner of the 
Kerala State...... he is known as ‘Kallan 
Gopalan’” i.e., thief Gopalan. In pathe- 
tic contrast to this stigmatising general- 
isation that the petitioner is a well- 
known ‘habitual’ we find the averment in 
the petition of the detainee that he has 
been falsely implicated without any re- 
gard for human rights. His averments 
which have not been specifically contest- 
ed may well be extracted: 
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The case charged against me by the 
Kottayam Arpukkara Police in the Ettu- 
manur Court is on night patrol, found 
hiding in the varanda of a shop, on ask- 
ing the name and address; answered the 
name as Shankunni of Pala; on again 
questioning answered as Krishnan Kutty 
of Pankunnari and again on questioning, 
arrested on doubt as a “K.D.” on the 
Pathanam Thitta Police Station and on 
enquiry it is found that the person is an 
ex-criminal and not to be let free; and 
for that, to obtain ‘bail for two years, this 
is the charge against the person, submit- 
ted by the Police before the court. 

I am 71 years old. My native place is 
Pathanamthitta of Kottayam District. 
While I was living in my house having 
loss of eyesight and hearing power due 
to old age, a Police man known to me 
earlier, saw me on a road near my house, 
saying that he has to enquire something, 
taken me in a van to Arpukkara Police 
Station, after putting me in the lock-up 
for ten days produced me before the 
Court after making the record as having 
arrested me on the previous night of pror 
ducing me before the Court. 


But, it is such a position that if the bail 


along with the bond as aforesaid is not’ 


furnished for a period of two years, I 
have to be inside the iail for the said 
period. 

I submit before your Honour that I 

have much pain and agony that without 
considering that I am 71 years old and 
have difficulties due to that, and without 
seeing or giving remedy keeping me in 
the jail on such a fabricated case. 
There is no indication even in the state- 
ment put in by the Superintendent that 
there has been any conviction by a cri- 
minal court as yet. The cases are pending, 
apparently without any sense of urgency 
and oblivious to the fact that for several 
months the petitioner has been deprived 
of his personal liberty even at the ad- 
vanced age of 70. 


4. If men can be whisked away by the 
Police and imprisoned for long months 
and the court can keep the cases pending 
without thought to the fact that an old 
man is lying in cellular confinement with- 
out hope of his case being disposed of, 
Art. 21, read with Arts. 14 and 19 of the 
Constitution, remain symbolic and serip- 
tural rather than a shield against unjust 
deprivation. Law is not a mascot but a 
defender of the faith. Surely, if law be- 
haves lawlessly, social justice becomes 
a judicial hoax. i 
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5. A closer look at S. 110 of the Code 
in the setting of peril to personal liberty 
thus becomes a necessity in this case. 
Counsel for the State, Shri Francis, ami- 
cus curiae'Shri Abdul Kader and Senior 
Advocate Shri Tarkunde, agreed that un- 
less the preventive power under S. 110 
were prevented from pervasive misuse by 
zealous judicial vigilance and interpreta- 
tive strictness, many a poor man, may 
be cast into prison by sticking the label 
of ‘habitual’ or by using such frightening 
expressions as ‘desperate’, ‘dangerous’ 
and ‘hazardous to the community’. Law 
is what the law does, even as freedom is 
what freedom does. Going by that test, 
S. 110 cannot be permitted in our free 
Republic to pick up the homeless and the 
have-nots as it did when under British 
subjection because today to be poor is 
not a crime in this country. George Ber- 
nard Shaw, though ignorant of S. 110, 
did sardonically comment that “the great- 
est of evils and the worst of crimes is 
poverty.” 


6. Article 21 insists that no man shall 
be deprived of his life or personal liberty 
except according to the procedure estab- 
lished by law. In Maneka Gandhi case 
(1978) 1 SCC 248 at p. 284: (AIR 1978 
SC 597 at pages 624, 625) (Per 
Bhagwati J.) this Court in clear- 
est terms strengthened the rule of 
law vis-a-vis personal liberty by insisting 
on the procedure contemplated by Arti- 
cle 21 having to be fair and reasonable, 
not vagarious, vague and arbitrary: 


The principle of reasonableness, which 
legally as well as philosophically, is an 
essential element of equality or non-arbi- 
trariness pervades Article 14 like a 
brooding omnipresence and the procedure 
contemplated by Article 21 must answer 
the test of reasonableness in order to be 
in conformity with Article 14. It must 
be “right and just and fair” and not arbi- 
trary, fanciful or oppressive; otherwise, 
it would be no procedure at all and the 
requirement of Art. 21 would not be satis- 
fied. 


The principles and procedures are to be 
applied which, in any particular situation 
or set of circumstances, are right and just 
and fair. Natural justice, it has been said, 
is only “fair play in action”. Nor do we 
wait for directions from Parliament. The 
common law has abundant riches; there 
may we find what Byles, J., called “the 
justice of the common law.” (Wiseman v. 
Borneman, 1971 AC 297: (1969) 3 All ER 
275.) 





1981. 


Procedural safeguards are the indis- 
pensable essence of liberty. In fact, the 
history of personal liberty is largely the 
history of procedural safeguards and 
right to a hearing has a human-right ring. 
In India, because of poverty and illite- 
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racy, the people are unable to protect 
and defend their rights; observance -of 
fundamental rights is not regarded as 


good politics and their transgression as 
bad politics. I sometimes pensively reflect 
that people’s militant awareness of rights 
and duties is a surer constitutional assur- 
ance of governmental respect and res- 
ponse than the sound and fury of the 
‘question hour’ and the slow and unsure 
delivery of court writ......... 

To sum up, ‘procedure’ in Article 21 
means fair, not formal procedure. ‘Law’ 
is reasonable law, not any enacted piece. 
As Article 22 specifically spells out the 
procedural safeguards for preventive and 
punitive detention, a law providing for 
such detentions should conform to Arti- 
cle 22, It has been rightly pointed out 
that for other rights forming part of per- 
sonal liberty, the procedural safeguards 
enshrined in Article 2} are available. 
(1978) 1 SCC 248 at p. 338 (per Krishna 
Tyer, J.): (AIR 1978 SC 597)] 

The constitutional survival of S. 110 cer- 
tainly depends on its obedience to Art. 21, 
as this Court has expounded. Words of 
wide import, vague amplitude and far too 
generalised to be safe in the hands of the 
Police cannot be constitutionalised in the 
context of Art. 21 unless read down to be 
as a fair and reasonable legislation with 
reverence for human rights. A glance at 
S. 110 shows that only a narrow significa- 
tion can be attached to the words in 
clauses (a) to (g), “by habit a robber...... m 
“by habit a receiver of stolen property... 
EE ”, “habitually protects or harbours 
thieves......... ”, “habitually commits or 
attempts to commit or abets the commis- 
sion of......... ”, “is so desperate and dan- 
gerous as to render his being at large 
without security hazardous to the com- 
munity”. These expressions, when they 
become part of the preventive chapter 
with potential for deprivation of a man’s 
personal freedom up to a period of three 
years, must be scrutinised by the court 
closely and anxiously. The poor are pick- 
ed up or brought up, habitual witnesses 
swear away their freedom and courts 
ritualistically commit them to prison and 
Art. 21 is for them a freedom under total 
eclipse in practice. Courts are guardians 
of human rights. The common man looks 
upon the trial court as the protector. The 
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poor and the illiterate, who have hardly 
the capability to defend themselves, are 
nevertheless not ‘non-persons’, the trial 
judges must remember. This Court in 
Hoskot’s case (1978) 3 SCC 544: (AIR 
1978 SC 1548) has laid down the law that 
a person in prison shall be given legal aid 
at the expense of the State by the court 
assigning counsel. In cases under S. 110 
of the Code, the exercise is often an idle 
ritual deprived of reality although a 
man’s liberty is at stake. We direct the 
trial magistrates to discharge their duties, 
when trying cases under S. 110, with 
great responsibility and whenever the 
counter-petitioner is a prisoner give him 
the faciltiy of being defended by counsel 
now that Art. 21 has been reinforced by 
Art. 39A. Otherwise the order to bind 
over will be bad and void. We have not 
the slightest doubt that expressions like 
‘by habit’, ‘habitual’, ‘desperate’, ‘danger- 
ous’, ‘hazardous’ cannot be flung in the 
face of a man with laxity of semantics. 
The Court must insist on specificity of 
facts and be satisfied that one swallow 
does not make a summer and a consistent 
course of conduct convincing enough to 
draw the rigorous inference that by con- 
firmed habit, which is second nature, the 
counter~petitioner is sure to commit the 
offences mentioned if he is not kept cap- 
tive. Preventive sections eprivative of 
freedom, if incautiously proved by indo- 
lent judicial processes, may do deeper 
injury. They will have the effect of deten- 
tion of one who has not been held guilty 
of a crime and carry with it the judicial 
imprimatur, to boot. To call a man dan- 
gerous is itself dangerous; to call a man 
desperate is to affix a desperate adjective 
to stigmatise a person as hazardous to 
the community is itself a judicial hazard 
unless compulsive testimony carrying 
credence is abundantly available. A 
sociologist may pardonably take the view 
that it is the poor man, the man without 
political clout the person without eco- 
nomic stamina, who in _ practice gets 
caught in the coils of S. 110 of the Code, 
although, we as court, cannot subscribe 
to any such proposition on mere assertion 
without copious substantiation. Even so, 
the court cannot be unmindful of social 
realities and be careful to require strict 
proof when personal liberty may possi- 
bly be the casuality. After all the judi- 
cial process must not fail functionally as 
the protector of personal liberty. 

7. Indeed, several commissions, spread 
over decades, and even the Central Law 
Commission, in some of its reports, dis- 


678 S.C. 


closed the presence in our midst of many 
habitual economic offenders and chronic 
corporate criminals who, perhaps, may 
not be on the wanted list of the Police 
under S.. 110 of the Code although their 
dangerous. activities may prove a hazard 
to the health and wealth of nation. Re- 
ferring to a similar situation in American 
Society.. Ralph Nader im his introduction 
to a well-documented book titled ‘“Ame- 
rican Inc:” has observed: 


“In no clearer fashion has the corpora- 
tion held the law at bay than in the lat- 


ter’s paralysis towards the corporate 
crime wave. Crime statistics almost 
wholly ignore corporate or business 


crime; there is no list of the tem most 
wanted corporations; the law affords: no 
means of regularly collecting data on 
corporate crime; and much corporate cri- 
minal behaviour (such as pollution) has 
not been made a crime because of cor- 
porate opposition. For example, wilful 
and knowing. violations of auto, tire, 
radiation and gas pipeline safety stand- 
ards are not considered crimes under the 
relevant statutes even if lives are lost as 
a result. The description. of an array of 
corporate crimes in this forthright book 
reveals a legal process requiring courage, 
not routine: duty, by officials. to enforce 
the laws against. such outrages. The law 
is much more comfortable sentencing. a 
telephone coin box thief to five years 
than sentencing a billion-dollar price-fix- 
ing executive to six weeks in jail. In one 
recounting after another, the authors. pile 
up the evidence towards one searing con- 


clusion — that corporate economic, pro- 
duct, and environmental crimes dwarf 
other crimes in damage to health, safety 


and property, in confiscation of theft of 
other people’s. monies, and im control of 
the agencies. which are supposed to stop 
this crime and fraud. And it all goes on 


year after year by blue-chip corporate 
recidivists. 
Whv? It is easy to answer — “power”. 


But that is the beginning, not the end, of 
understanding. [America, Inc. by Morton 
Mintz and Jerry S. Cohen, p. 11} 

True, American conditions are different 
from Indian conditions and these obser- 
vations may not have necessary applica- 
tion to our societal situation. The point of 
Ralph Nader has, however, some rel- 
evance. 


3. Let us allay misunderstandings. We 
are clear in our mind that prevention is 
better tham cure, in criminal law as in 
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medicine. especially when there is judi- 
cial supervision. Society cannot be left 
at the mercy of predators and bandits 
who like wild beasts, prey upon the weak 
and the innocent and become a menace 
to peace and security of society. 

But liberty is a prized value and that 
is why we have insisted not merely upon 
the Police having to be careful before 
marching poor people into court under 
S. 110 but the Court itself having to be 
gravely concerned. about using preven- 
tive provisions against helpless persons, 
not on formal testimony readily produced 
to order as we have noticed in a recent 
ease [Prem Chand v. Union of India, 
Writ Petition No. 3050 of 1980 decided on 
V1-11-1980: (1981 Cri LJ 5) (SC), but on 
convincing testimony of clear and present 
danger to society. 


9. In the present case. the petitioner 
has been too long in prison, and we take 
it that. no circumstances placed before us 
justify keeping him longer in custody. 
The triah magistrate will, having regard 
to the observations we have made, drop 
the proceedings in the interests of jus- 
tice. The other prisoner above 70 years 


also should be enlarged right away 
(Kutty Thankappan, U. T. No. 665). We 
expect any Government which has any 


regard. for human rights not to use S. 110 
of the Code, torturesome fashion, against 
the weak and the poor merely because 
they belong to the ‘have-not’ class and 
can be easily apprehended as ‘habitual’ 
this or that or dangerous or desperate. 
We draw the attention of the State Gov- 
ernment to the likely misuse of the pre- 
ventive provisions and expect it to issue 
suitable instructions to the Police minions 
so that the law will be legitimated by go- 
ing into action where it must strike and 
by being kept sheathed where there is no 
need for indiscriminate display. With 
these observations, we direct the release 
of the petitioner and Kutty Thankappan, 
U. T. No. 665 on their own bonds until 
formal orders are passed by the trial 
court in the regular criminal proceedings 
under S. 110 of the Code. 


Order accordingly, 
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others, Petitioners v. State of Bihar, Re- 
spondent. 
And 

Shankar Prasad Bhagat and another, 
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(A) Bihar Kendu Leaves (Controt ‘of 
Trade) Act (5 of 1974), S. 20 Bihar 
Kendu Leaves (Control of Trade) Rules 
1972, R. 9 (10), Form ‘MW’ Ci, 13 — Sale 
of Kendu leaves by tender — Minimum 
royalty of 75% payable by purchaser þe- 
fore leaves are utilized even if price col- 
lected by him falls short of that amount 
— Cl. 13 satisfies test of reasonableness 
under first part of Art. 19 (6) of ‘Consti- 
tution and hence valid.. (Constitution of 
India, Art. 19 (1) (g) and (6)). 


Clause 13 incorporated in Form-M 
under which the purchaser has 
to pay minimum royalty of 75 
per cent before he utilizes the 
leaves even if the price collected by him 
ultimately falls short of this amount 
satisfies the test of reasonableness un- 
der first part of Art. 19 (6) of the Con- 
stitution and hence valid. AIR 1969 SC 
1081, Foll. (Para 45) 


Article 19 (6) falls into two parts and 
the two parts of the clause are intend- 
ed to be distinct and separate. Further.. 
the words “reasonable restrictions” which 
find pivotal mention in the first part, 
have not been repeated in the second 
part, which omission makes it clear that 
a law covered by sub-clause (ii) is not 
ES RE A 
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required to satisfy the test of reasonable- 
ness under the first part of the clause 
and no objection to the validity of such 
a law is tenable on the ground that it 
infringes the right guaranteed under 
Article 19 (1) (g), Sub-clause. (ii) is thus 
in the nature of an exception to the 
main substantive provision in clause (1) 
of the Article. Its language therefore, 
which is explicitly restrictive, has to be 
strictly construed. The protection of sub- 
clause (ii) in the second part is, in terms, 
available to the law only “in so far as 
it relates to” ‘the carrying on by the 
State, or by a Corporation owned or 
controlled by the State, of any trade, 
business, industry, or service to the ex- 
clusion, complete or partial of the citi- 
zens or otherwise, The impugned cl. 13 
is incorporated in the Form :of Tender 
Notice and the Agreement by Rules 
framed under the Act. The basis and es- 
sential features which are directly and 
immediately connected with the creation 
of the State monopoly are to be found 
in the body of the Act, itself In any 
case, the impugned provisions are mere- 
ly subsidiary or incidental provisions re- 
lating to the operation of the monopoly. 
The impugned provisions, therefore, do 
net fall within the protection of sub- 
clause (ii) in the second part of Arti- 
cle 19 (6). (Paras 28, 29) 

Whatever may be the position with re- 
gard to contracts relating to other mat- 
ters, where the business to ‘be carried 
on by a citizen is in a commodity, the 
sale of which is a State monopoly, con- 
ditioned by some statutory terms, analo- 
gous to the impugned conditions, which 
in operation, have a direct and immediate 
impact on the fundamental freedom of 
the citizen guaranteed under Article 19 
(1) (g), the citizen cannot enter into a 
contract with the Government for pur- 
chase of such a cornmodity except on the 
statutory terms laid down by the seler- 
State, Sale of Kendu leaves for manu- 
facture of bidis being a State monopoly, 
the petitioners-purchasers could, if they 
so desired, purchase the Kendu leaves 
only in the manner prescribed by the 
statutory rules on terms and conditions 
notified in the Tender Notices, (Para 32) 

Tm view of the fact that the chances 
of profit and risks of loss are evenly di- 
vided between the seller-State and the 
purchasers and in the light of the histo- 
rical background, it cannot be said that 
the impugned condition in clause 13 of 
the Tender Notice and the Agreement is 
manifestly unreasonable. The impugned 
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Condition 13 is a restriction imposed in 
the general public interest. Fixation of 
a minimum price on the basis of esti- 
mated yield from a particular unit in 
a particular year operates as an insur- 
ance against loss or leakage of public 
revenue due to connivance or collusion 
between purchasers on the one hand, and 
the servants and agents of the seller- 
State on the other. This method also as- 
sures a minimum wage to the pluckers 
or the Kendu leaves who are generally 
Adivasis or persons belonging to econo- 
mically backward classes. (Paras 34, 36) 


Further, the Bihar scheme in question 
does not operate to create any monopoly 
in favour of any particular class of pur- 
chasers. Nor does it enable the pur- 
-© chasers to make unduly large profits af 
the cost of the public revenue or others. 
Even if the agents, in actual practice, are 
persons sponsored by the purchasers, 
then also, the rules framed under the 
Bihar Act envisage a strict and exclusive 
control of the Government over the 
Agents and their activities, and provide 
for their liability to compensate the 
Government for the loss occasioned by 
their misconduct or neglect, Thus it 
could not be contended that in actual 
operation, the impugned provision (cl. 13) 
creates a monopoly in favour of a class 
of middjemen consisting of ‘Agents’ and 
purchasers, and enables them to earn ún- 
duly large profits at the cost of the pub- 
lic or phickers and growers. 

(Paras 42, 44) 

(B) Bihar Kendu Leaves (Control of 
Trade) Act (5 of 1974), S. 20 — Bihar 
Kendu Leaves (Control of Trade) Rules 
1972, R. 9 (10), Form ‘M’ — Cl, (13) — 
Cl. 13 is not violative of Art. 14 of Con- 
stitution, (Constitution of India, Arti- 
cle 14), 


Cl, (18) under which the purchaser is 
required to pay minimum royalty of 
75% even if the price collected by him 
falls short of this amount is not violative 
of Article 14 of Constitution. (Para 52) 


Tt could not be argued that these pro- 
visions treat unequals as equals, even 
where crying dis-similarities exist and 
thus their operation results in procru- 
stean cruelty. At the time of inviting 
Tenders in the prescribed form or invit- 
ing purchasers to bid at the public auc- 
tion, all tenderers or bidders are treated 
equally in the sense that they can offer 
their rates or bids subiect to the statu- 
tory conditions including the impugned 
provisions. While accepting the highest 
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Tender of rates per standard bag or the 
highest bid, it is not possible to classify 


the purchasers whose offers/bids have 
been accepted into ‘honest’ purchasers 
and ‘dishonest’ purchasers, Everybody 


whose offer or bid is accepted, is assum- 
ed to be honest. Secondly, in entering 
into a contract of purchase of the noti- 
fied estimated yield in terms of standard 
bags, the discretion -and violation of the 
fenderer or bidder, also, plays an im- 
portant part in calculating the minimum 
price + payable for the estimated yield 
from that particular unit, According to 
the impugned condition 13 of the Tender 
Notice, which also forms a part of the 
prescribed Form in which tenders are 
invited, the successful tenderer or bidder 
whose tender or bid is accepted by the 
Department has to pay a minimum 
royalty. alsa described as ‘revenue’ or 
price, which will be 75% of the notified 
estimated yield in terms of standard bag 
by the tenderer or bidder, Thus, the vio- 
lation of the purchaser also plays a pro- 
minent part in fixing the rate or price 
payable by him. (Paras 48, 49) 
(C) Bihar Kendu Leaves (Control of 
Trade) Act (5 of 1974), Section 9 (1) Pro- 
viso — Bihar Kendu Leaves (Control of 
Trade) Rules 1972, R. 9 (10) Form M 
Ch. 4 (bk) — Cl. 4 (bb) is inconsistent with 

S. 9 (1) Proviso of Act and hence valid. 
. Cl. 4 (bb) which provides that the pur- 
chaser shall not raise any objection 
against the quality of Kendu leaves or 
shortage of leaves in the Standard gaddis 
is inconsistent with Section 9 (1) Proviso 
and as such invalid. (Para 53) 
This condition is couched in peremp- 
tory, drastic and absolute language. It 
is not qualified by any words showing 
that the bar envisaged in it will be at- 
tracted only in cases where the pur- 
chaser has had an earlier opportunity to 
raise this objection but failed to do so, 
or, when he had on an earlier occasion 
raised such an objection which was 
heard and overruled by the competent 
Forest Officer, Section 9 (1), Proviso,’ of 
the Act contains a  built-in-warranty, 
that the Kendu leaves offered would be 
fit for manufacture qf bidis; that is to 
say, the leaves would be of merchantable 
quality. Condition 4 (bb) therefore, is 
inconsistent with and repugnant to Sec- 
tion 9 (1), proviso of the Act and, as 
such, invalid. (Para 53) 
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SARKARIA, J :— The common ques- 
tion that has been seriously pressed in- 
tc argument in this batch of writ peti- 
tions and criminal appeal mentioned in 
the title, relates to the constitutional 
validity of certain Rules framed 
by the State of Bihar under the Bihar 
Kendu Leaves (Control of Trade) Act, 
1973 (hereinafter referred to as the ‘Act’} 
particularly clause 13, clause 4 (bb) of 
the Tender Notice and of the Statutory 
Agreement notified by the Bihar Govern- 
ment in the Bihar Government Gazette. 
and the notices of demand issued under 
the impugned provisions demanding 
“royalty” from the petitioners in respect 
of the undelivered quantity of Kendu 
leaves, 


2. All these writ petitions will be dis- 
posed of by this common judgment. The 
basic question being common, it will suf- 
fice to state the facts giving rise to Wril 
Petitions 2222 to 2252 of 1977, filed by 
the New Bihar Biri Leaves Co. - 
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3. The petitioners in all these writ 
petitions are either firms or individuals 
carrying on trade in Kendu leaves in 
the State of Bihar. However, petitioner 
No, 31 is an association of traders in 
Kendu leaves, of which the other pati- 
tioners are members, 

4, Kendu leaves are grown as forest 
produce in séveral States, including the 
States of Bihar, Orissa, Andhra Pradesh, 
Maharashtra, Gujarat, Madhya Pradesh 
and a part of Uttar Pradesh. Under the 
old system in Bihar, the right to pluck 
and extract Kendu leaves from a forest 
coupe carved out by the Forest Depart- 
ment, was auctioned by the State Gov- 
ernment, 


5. On March 10, 1972, while the State 
of Bihar was under the Presidents rule, 
the Governor of Bihar issued the Bihar 
Kendu Leaves (Control of Trade) Ordin- 
ance, 1972, The provisions of this Ordin- 
ance were continued under successive 
Ordinances and ultimately replaced by- 
the aforesaid Act of 1973. This Act 
created State monopoly in the matter of 
sale of Kendu leaves to the manufactur- 
ers- of bidis. Its purpose is to regulate 
this trade in relation to the grower of 
Kendu plants and the collection and sale 
of the same through the agency of the 
State to the registered manufacturers of 
bidis. Under its scheme, a specified area 
of Kendu leaves is divided into units, The 
‘grower’ is defined as ‘a grower who 
holds lands on which kendu plants grow 
or who is in possession of such lands un- 
der a lease or otherwise, and includes the 
State Government,’ Under Section 3, the 
State Government may, by notification 
in the Official Gazette, declare any area 
to be a specified area for the purposes 
of the Act and divide every such speci- 
fied area into such number of units as if 
may deem fit. ‘Unit’ means a sub-division 
of a specified area constituted under Sec- 
tion 3. Under Section 4, the State Gov- 
ernment. may, for the purpose of pur- 
chase and sale of Kendu leaves on its 
behalf, appoint agents in respect of dif- 
ferent units and any such agent may be 
appointed in respect of more than any 
one unit but not more than three units. 
The terms, conditions and the procedure 
for appointment of agents have been 
prescribed by the Rules framed under 
the Act, which we shall presently notice, 
Section 5 places restriction on purchase 
or transport of Kendu leaves. Section 8 
mandates the Forest Officer . incharge of 
a Division to set up in each unit a num- 
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ber of depots, Section 9 is important and 
its material part runs as under: 

` “(1) Fhe State Government or its auth- 
orised officer or agent shall purchase 
Kendu leaves offered for sale and deliver 
at the depot during the husiness hours 
at the rates fixed under Section 7: 

Provided that it shall be open to the 

State Government or its authorised offi- 
cer or agent, for reasons to be commu- 
nicated in writing, to refuse to purchase 
or accept delivery of any kendu leaves 
which, in their opinion, are not fit for 
the purpose of manufacture of bidis.” 
It will be seen that the proviso to sub- 
section (1) contains a built-in warranty 
inasmuch as it says that the authorised 
agents will be bound to accept delivery 
of all those Kendu leaves which, in their 
opinion, are fit for the purpose of manu- 
facture of bidis. In other words, the 
Kendu Jeaves to be purchased by the 
authorised agents of the Government 
must be of merchantable quality. 

6. The next relevant. provision is to 
be found in Section 11 which is as fal- 
lows : 

“(1) Every manufacturer of bidis with- 
in the State shall get himself registered 
within such period on payment of such 
fee and in such manner as may be pre- 
scribed, 

(2) Every manufacturer of bidis within. 

the State registered under sub-section (1). 
shall furnish a declaration in such form 
by such date and in such manner as may 
be preserihed.” 
Section 12 provides that Kendu leaves 
purchased by the State Government or 
by its authorised officer or agent, shall. 
be disposed of in such manner as the 
State Government may direct. Sec. 20 of 
the. Act gives the State Government the 
power to make rules subject to the con- 
ditions of previous publication, to carry. 
out all or any of the purposes of this 
Act. Sub-section (2) of that Section pro- 
vides that such rules. may provide for 
all or any of the following matters,, 
namely :— 


"(a). procedure to be followed in mak- 
ing appointment of agents: 

(b) to (d) 

(e) the manner of registration under 
Section 10: 

(f) the manner of registration, the. 
period within which such registration 
shall be made and the fee payable there- 
of under sub-section (1) of Section 11; 

(g) form of declaration, authority ta 
whom, date by which and the manner im 
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which the declaration shall be furnished. 
ard sub-section (2) of Section 11; 
) 

T. In exercise of ‘its powers under tiie 
then extant Ordinance analogous to those 
under Section 20, the State Government 
of Bihar notified the Bihar Kendu 
Leaves: (Control of Trade) Rules, 1972 
(for short the ‘Rules’). These rules were, 
as already noticed, continued by Sec, 23 
of the Act, even after the repeal of the 
Ordinance concerned. 

8. Rule 2 (8) defines ‘Purchaser’ to 
mean a person to whom Kendu leaves 
have been sold by the State Government 
under Section 12. Under clause: (1) of the 
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same Rule, ‘Standard bag’ means a bag 
containing 1000: standard gaddis of 
Kendu leaves. and where the 


standard gaddis are not bagged, refer- 
ence to standard’ bag shall be construed 
as a reference to 1000 standard gaddis or 
56,000 leaves, Under clause (11), “Stand- 
ard gaddi”? means a bundle containing 
50 Kendu leaves. 

9. Rule 3 provides the manner of ap- 
pointing agents. The application for 
agency is to he submitted in Form “A”. 
This Form requires the applicant for ap- 
pointment as Agent to make a Declara- 
tion, inter alia, to this effect: 

VT Wei esse canis hereby declare that. I/We 
have read and understood all. the provi-- 
sions of the Bihar Kendu: Leaves (Con- 
trol of Trade): Ordinance, 1972 and the 
tules made thereunder and the condi- 
tions of agency mentioned in the notice 
issued under Rule 3 (1) and I/We agree 
to abide by the same. I/We have perse- 
nally inspected the unit No. ............., 
I£ I/We am/are appointed as an agent 
for the unit mentioned above, I/We un- 
dertake to purchase from growers and’ 
collect from lands of State Government 
and: deliver a quantity of Kendu leaves: 
of both counts, which shall not be less 
than............ standard bags. as mentioned? 
in the notice. 1/We shall’ execute the 
agreement with the State Government in 
Form ‘© within 15 days. 

Witnesses : 

1. 

2. 

Signature -qf the applicant.” 

16. Under sub-rule (7) of Rule 3, if, in 
the opinion of the State Government, it 
is. not possible to select a suitable agent. 
for the purpose out of the persons who 
had applied. for appointment as agent, or 
where any agency is terminated andi 
there is not sufficient time fòr calling 
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fresh applications, the State Government 
may appoint :any ‘person as agent who in 
their -opinion is suitable for the -work. 
Such a person to ‘be appointed as Agent 
is required to furnish :a <declardtion «in 
Form ‘B’, Sub-rule -(9) ‘requires that .on 
appointment as :an ‘agent, the person so 
appointed shall execute an agréement in 
Form '© within fifteen days of the re- 
eeipt of the order of appointment, fail- 
ing which the -appointment shall ‘be li- 
able to ‘be cancelled and upon such can- 
cellation, ‘the security deposit shall ‘be 
forfeited; and the agent shal) be ‘liable to 
pay the loss, if any, incurred ‘by the 
State Government as a result of such 
cancellation of the appointment, ‘Then, a 
‘formula ‘has been provided .as to how 


such loss on cancellation of the appoint- 


ment shall ‘be calculated, The loss so 
determined shall be recoverable from the 
agent or surety as arrears of land reve- 
nue. Sub-rule (10) requires the agent so 
appointed for .a particular unit to deposit 
security before signing the Agreement. It 
also provides how the amount to be de- 
posited should ‘be calculated. Sub-r. (11) 
‘provides ‘that the -agent -shall ‘purchase 
‘Kendu leaves ‘from growers ‘and ‘from 
such ‘labourers who ‘pluck Kendu leaves 
from the Government ‘forests and other 
lands at the depot opened by him or 
ordered ‘to ‘be opened by ‘the Divisional 
Forest Officer, Clause (ii) of :sub-rule (T1) 
Jays down that unless ordered by the 
iDivisional Forest Officer or an officer 
:authorised by him in writing, the agent 
shall not slacken oor stop the 
‘purchase or collection in any 
@epot within the unit. Sub-rule (12) re- 
quires the agent to deliver immediately 
the Kendu leaves purchased or collected 
‘ey him to the purchaser .appointed for 
the unit. Sub-rule .(13) :provides: 


“The agent shall maintain such :ac- 

count and submit such periodical returns 
to the Divisional Forest Officer ‘or to any 
‘other officer authorised by him ‘as mav 
‘be directed by the Divisional Forest Of- 
cer.” 
‘Sub-rule (14) requires the agent to fur- 
nish a list of persons employed ‘by ‘him 
with the unit, immediatély to the ‘Divi- 
sional Forest Officer, and he is ‘bound ‘to 
remove any such person whose employ- 
ment is objected ‘to by the ‘Divisional 
"Forest Officer, Sub-rule (15) is ‘material 
and reads as under : 

“Tf the agent during the period of 


agency has duly observed and perform- 
‘ed all the terms and :conditions of the 
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agency to the ‘satisfaction of the State 
Government and if the State ‘Govern- 
ment is satisfied that he has done his 
best to collect maximum quantity of 
leaves from the unit, it may grant to 
the agent yearly renewal of agency for 
a period to be fixed by the State Gow- 
ernment on such terms and conditions as 
may ‘be «decided upon for each year.” 
Sub-rule (16) provides that the agent 
Shall be advanced such money for the 
performance of agency as may be direct- 
ed by ‘the iState Government from time 
te time. - 

WX. Rule 6 (7) lays down the prore- 
dure of enguiry about rejected Kendu 
leaves. According to ‘this procedure, :on 
receipt of a complaint under sub-see, (2) 
of Section 9 of the Act, the officer shall 
hold the enquiry after the necessary 
notice to the person ‘concerned and pass 
such ‘orders in terms of sub-section (3) 
or (4) of Section 9 as he deems fit. 


12. Rule § makes provision regarding 
the disposal of Kendu leaves. Under suh- 
rule (1), Kendu leaves collected or Jikely 
to be collected ‘by the State Government 
or by its authorised officer shall ordi- 
narily be sold or otherwise disposed of 
‘by tender on such terms and conditions 
as are specified in the Tender Notice and 
‘Tender Form issued ‘by the State Gov- 
ernment or by an officer authorised ‘by 
the State Government ‘in this behalf, The 
Tender Notice ‘is required by sub-rule 
(2) to be advertised in newspapers and 
‘in such other manner as the State Gov- 
‘ernment may ‘deem ‘fit. Sub-rule (8) pro- 
vides: “Notwithstanding anything con- 
tained in the foregoing provisions, the 
State Government may sell or otherwise 
dispose of Kendu leaves collected or 
‘likely to be collected by it or by its offi- 
cers or agents by auction on such terms 
and conditions as may be decided by it.” 
Sub-rule (9) reads. as under. 

“The successful tenderer or successful 
-bidder, as the case may be, shal] be ap- 
pointed as purchaser for the particular 
unit, and the entire quantity of Kendu 
Teaves -collected or likely to be collected 
from such unit or such lesser quantity 
out of it may be offered to him by the 
State, its officer or agent in such unit, 
‘shall be purchased by ‘him in such man- 
ner and on such terms and conditions as 
may be specified in the agreement to be 
executed ‘by such purchaser under sub- 
rule (10).” 

13. Sub-rule (10) requires the pur- 
chaser to execute an Agreement in Form 


684 S.C. 


‘M’ within 15 days of the receipt of the 
order of appointment. Sub rule (11) re- 
quires such purchaser before signing the 
agreement to deposit the security calcu- 
lated as provided in that sub-rule, Sub- 
rule (13) provides that the purchaser, if 
he desires to consume the leaves within 
the unit or to remove the leaves deliv- 
ered to him outside the unit immediate- 
ly or at any time before the 30th June, 
shall pay the purchase price in full for 
the quantity of leaves delivered to him 
calculated at the rate specified in the 
purchaser’s agreement. If the purchaser 
agrees in writing to keep the delivered 
leaves within the unit under his super- 
vision and risk and under insurance 
against theft, fire and wastage at his ex- 
pense but under the custody and control 
of the Divisional Forest Officer he may 
at the time of delivery of leaves pay 
only such part of the purchase price of 
the delivered leaves, as may be specified 
in the purchaser’s agreement. The bal- 
ance of the purchase price may be paid 
in instalments on the dates specified in 
the purchaser’s agreement or on any 
earlier date before the leaves are remov- 
ed outside the unit or are delivered for 
consumption within the unit. In no case 
the purchaser shall be allowed to remove 
all the leaves unless full price has been 
paid. 


14. By notification, dated January 16, 
1974, published in the Extraordinary 
Gazette of Bihar Government of the 
same date, the Rules were amended, and 
sub-clause (bb) after clause 4 (b) was 
added in Form ‘M’ of the Agreement, 
This sub-clause (bb) reads as under : 


“The purchaser shall not raise any ov- 

jection against the quality of Kendu 
leaves or shortage of leaves in the stand- 
ard gaddis.” 
This is one of the impugned provisions, 
The other impugned provision is to be 
found in condition (13) of the Tender 
Notices published in the Bihar Govern- 
ment Gazette, every year inviting tenders 
for the purchase of Kendu leaves, This 
condition (13) which is also incorporated 
in the statutory Agreement (Form-M), 
runs as follows : 


“For every unit a minimum royalty 
will be payable by the purchaser, The 
amount of minimum royalty will be 75% 
of the amount arrived at by multiplying 
the notified yield in standard bags by 
the offer made by the purchaser per 
standard bag. This amount shall be pay- 
able by the tenderer even if by the end 
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of the season, the price of Kendu leaves 
at the offered rate, collected and deliv- 
ered to the purchaser, fell short of this 
amount, This whole amount will be pay- 
able before the leaves are utilized or 
taken out and, if not paid, will be real- 
ised as arrears of land revenue.” 


15. The first proposition canvassed by 
Mr, Nariman appearing for the peti- 
tioners in Writ Petns. 405 and 441 of 
1974, is that the aforesaid impugned pro- 
visions/conditions comprised in the afore- 
said clause 4 (bb) and clause (13) amount 
to an unreasonable restriction on the 
petitioners’ fundamental freedom to 
carry on trade or business in Kendu 
leaves, guaranteed under clause 19 (1) 
(g) of the Constitution; that the impugn- 
ed provisions are not within the protec- 
tion of sub-clause (ii) in the second part 
of clause (6) of Article 19 because the 
impugned provisions are not “integrally 
and essentially connected” with the crea- 
tion of the monopoly in favour of the 
State but are only incidental or subsi- 
diary to the operation of the monopoly. 


16. In support of this proposition, 
learned counsel has referred to the deci- 
sions of this court in Akadasi Pradhan v, 
State of Orissa (1963) Supp 2 SCR 691 3- 
(AIR 1963 SC 1047) and Rashbihari 
Panda v. State of Orissa, (1969) 3 SCR 
374 : (AIR 1969 SC 1081), 


17. The second proposition propound- 
ed by Mr. Nariman is that the impugned 
provisions violate the fundamental rights 
of the petitioners guaranteed under Arti- 
cle 14 of the Constitution, because in 
their immediate operation and effect, 
they are harsh, unconscionable, arbitrary, 
unfair and oppressive; that even where 
the quantity offered to the purchaser is | 
far less than 75% of the notified esti- 
mated yield, or the leaves offered are not 
of merchantable quality, the impugned 
provisions unreasonably obligate the 
purchaser to pay royalty for 75 per cent 
of the estimated yield irrespective of 
whether the shortfall in the quantity 
offered/delivered or the unmerchantable 
quality of the leaves offered is due to 
the fraud or negligence of the Agent who, 
under the Rules, is supposed to be in- 
dependent of the purchaser and under 
the exclusive control of the Government; 
that the impugned provisions operate ir- 
rationally and unfairly as they make no 
discerning distinction between honest 
purchasers who are not blamable for the 
shortfall and dishonest purchasers who 
through their fraud or collusion with 
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the agent or officers of the Government 
contribute to the shortfall. Thus, the 
impugned provisions tar honest and dis- 
honest purchasers with one and the 
Same brush which results in Procrustean 
cruelty. 

18. Third, the impugned- provision 
which forecloses the right of the pur- 
chaser to refuse delivery on the ground 
of the leaves offered, not being of re- 
quisite quality, is inconsistent with and 
ultra vires of the Proviso to Sec, 9 (1) 
of the Act which contains a built-in 
warranty that the leaves offered or de- 
livered shall be fit for the purpose of 
manufacture of bidis, 


19. Dr. Chitale, appearing for the peti- 
tioners in Writ Petitions 121 to 125 of 
1979, has by and large adopted the argu- 
ments of Mr. Nariman. He has drawn 
our attention to Annexure ‘C’ to Writ 
Petition 47 of 1975, wherein quite a 
large number of instances are given to 
show that the shortfall in the actual 
delivery of the Kendu leaves to the pur- 
chasers as against the estimated yield 
is considerable, earned counsel has 
emphasised that the auctions are held 
in January, while the Agents are not 
appointed till March or April, which is 
the plucking season, and in January, no 
reasonable estimate of the expected 
yield in possible, It is maintained that 
the allegations in the counter-affidavit 
filed on behalf of the State to the effect, 
that the purchasers inspect the units 
and make their own estimates of the ex- 
pected yield is factually incorrect be- 
cause in January no such estimate is 
possible, 


20. Dr. Dewan, who has appeared for 
some of the petitioners, cited Maneka 
Gandhi’s case (1978) 2 SCR 621: (AIR 
1978 SC 597), in support of his conten- 
tion, that the impugned provisions in 
their direct and inevitable effect, im- 
pinge upon the fundamental rights of 
the petitioners guaranteed under Arti- 
cles 14 and 19 (1) (g) of the Constitution. 
Learned counsel contrasted the impugn- 
ed provisions with the Rules in vogue 
in the State of Andhra Pradesh, which 
according to him, have a reasonable 
basis, 

21. Mr. K. S. Sinha, appearing for the 
appellant in Criminal Appeal 300 of 
1974, submitted that the validity of the 
impugned provisions was indirectly in- 
volved in this appeal, though in a dif- 
ferent context. It is pointed out that 
the permit to remove the leaves was re- 
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fused to the appellant on the ground 
that he had taken away the leaves with- 
out paying 75 per cent of the royalty 
and had contravened Rule 16. The point 
sought to be made out is that if the im- 
pugned Rules are not held to be valid, 
this appeal must, in consequence, suc- 
ceed. 


22, On the other hand, Mr. L. N. 
Sinha, learned Attorney-General sub- 
mits on behalf of the respondents that 


there is a paucity of skilled people who 
could be employed as Agents; that in 
actual practice the persons appointed as 
Agents are sponsored by the purchasers. 

(i) It is submitted that the terms of 
the Agreement, taken as a whole, are 
not one-sided. Whereas under the con- 
ditions of the Tender Notice and the 
purchasers voluntarily 
bind themselves te pay the full price of 
the unit which is fixed according to 
the Rules, irrespective of any shortfall 
in the quantity offered and delivered, 
they, under the terms of the same 
Agreement, get the benefit of purchasing 
Kendu leaves offered in excess of 75 per 
cent of the estimated yield at the con- 
cessional rate of 55 per cent only of the 
purchase price. It is argued that if tha 
conditions of the Tender Notices and the 
statutory Agreement are considered as 
a whole, it is evident that the risks of 
loss and chances of benefit are equally 
divided between the purchasers and the 
State, 


(ii) It is stressed that what is sold at 
the time of auction is the estimated pro- 
duce from a unit, as such, and the highest 
bidder or tenderer gets the contract to 
purchase that unit at a price, the mini- 
mum of which is fixed at 75% of the 


amount arrived at by multiplying the 
notified estimated yield in terms of 
standard bags from that unit. It is 


urged that if a person voluntarily takes 
upon himself under the terms of a con- 
tract, such risks and chances of benefit, 
he has no right in the event of suffering 
a loss to be compensated for it even 
under the ordinary law in a suit, much 
less the Court of writ jurisdiction can 
grant him any such relief. It is pointed 
out that actually, in 110 out of 1090 
units, the yield exceeded the notified 
estimates, and as a result, the purcha- 
sers reaped full benefit of the excess sup- 
ply at concessional rates, 

Gii) (a) It is emphasised that the lia- 
bility of the petitioners to pay the whole 
price for the unit arises from the con- 
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tract and, as such, it cannot be consi- 
dered to have a direct impact on the fun- 
damental right of the petitioners to car- 
ry on their trade or business; that the 
right to enter into a contract on 
particular terms with the State is not a 
fundamental right. Even this Court — 
proceeds the argument — cannot recon- 
struct the terms and conditions volun- 
tarily agreed between the petitioners 
and the State. 

(iii) (b) it is argued that it is not a 
fit case to be decided under Article 32 
of the Constitution, because in several 
of these petitions, the purchasers (peti- 
tioners) were in default, inasmuch as 
they did not pay the amounts required 
to be adjusted against the remuneration 
of the Agents; that in most of the cases 
the purchasers reaped the full benefits 
of the contract and only in stray cases, 
they. suffered loss; that since they had 
availed of the chance of reaping an ad- 
vantage, they could not turn round and 
attack the validity of the terms and con- 
ditions of the contract which they had 
voluntarily made and worked out. 

(iv) Another point sought to be made 
out is that the impugned provisions are 
directly and essentially related to the 
operation of the monopoly and, as such, 
fall within the protection of sul-cl. (ii) 
of clause (6) of Article 19. 

(v) In the alternative, it is submitted 
that the impugned provisions satisfy the 
test of reasonableness under the first 
part of clause (6) of the said Article, and 
in applying that test the voluntary na- 
ture of the contract and the obligations 
willingly undertaken by the purchaser 
with all the risks of loss and chances of 
gain should not be lost sight of; that a 
purchaser who acts on a contract volun- 
tarily entered into by him is precluded 
from repudiating some of its conditions 
which involve risk of loss and to accept 
those which are advantageous to him. 

23. In support of the proposition that 
one who has received the benefits of a 
statute is precluded from attacking the 
constitutionality of a condition attached 
by the statute, the learned Attorney- 
General has referred to these decisions 
of the Supreme Court of United States: 
Berth Fisheries Co. v. Industrial Com- 
mission of the State of Wisconisin 71 L. 
Ed 908; St. Louis Casting Co. v. Con- 
struction Co., 1923 US 469 and United 
Food Fuel Gas Co. v. Rail Road Com- 
mission, 102 US 415, 

24. In reply, Mr. Nariman submits 
that writ petitions have been filed from 
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1973, onwards by various purchasers to 
challenge the validity of the impugned 
provisions, as notified every year, for 
inviting tenders, in the High 
Court, or in this Court, and 
from time to time interim orders stay- 
ing the operation of the impugned pro- 
visions have been issued either by the 
High Court or this Court; that in view 
of this, it cannot be said that the peti- 
tioners are precluded from challenging 
the validity of the impugned provisions 
On the ground of acquiescence, waiver or 
estoppel. It is maintained that funda- . 
mental rights cannot be waived, parti- 
cularly those under Article 14 of the’ 
Constitution and the principle of estop- 
pel enunciated in the American decisions 
is not applicable in India. In support 
of this argument, reference has been 
made to the decision of this Court in 
Basheshar Nath v. The Commissioner of 
Income-tax, Delhi & Rajasthan, (1959) 
Supp 1 SCR 528: (AIR 1959 SC 149). 

25. The learned Attorney-General 
further submitted that his argument was 
not to the effect that the petitioners were 
incompetent to enforce their fundamental 
right on the ground of waiver or estoppel; 
but that a person who voluntarily enters 
into a contract cannot retain the bene~ 
fit accrued to him thereunder and re- 
pudiate the other part of the contract 
which might have occasioned loss to him 
that this principle is different from that- 
of waiver or estoppel. 

26. The first question for consideration 
is, whether the impugned provisions fall 
within the protection of sub-clause (ii) 
of Article 19 (6) and therefore, it is not 
necessary for those provisions to satisfy 
the test of reasonableness under the first 
part of clause (6) of the Article. 

27. The relevant part of clause (6) 
reads thus : 

"(6) Nothing in sub-clause (g) of the 
said clause shall affect the operation of 
any existing law in so far as it imposes, 
or prevent the State from making any 
law imposing, in the interests of the 
general public, reasonable restrictions on 
the exercise of the right conferred by the 
said sub-clause, and, in particular, noth- 
ing in the said sub-clause shall affect the 
operation of any existing law in so far 
as it relates to, or prevent the State 
from making any law relating to:— 
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by a Corporation owned or controlled 
by the State, of any trade, business, in- 
dustry or service, whether to the exclu- 
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sion, complete or partial, of citizens or 
otherwise”, 


28. It will be seen that clause (6) falls 
into two parts. The first part com- 
mences with the, phrase: “Nothing in 
sub-clause (g) of the said clause, (1) of 
the Article”. Phrase to the same effect, 
with the addition of the prefixed words 
“and, in particular” are repeated at the 
commencement of the second part, also. 
This indicates that the two parts of the 
clause are intended to be distinct and 
separate. Further, the words ‘“reason- 
able restrictions” which find pivétal men- 
tion in the first part, have not been re- 
peated in the second part, which omis- 
sion makes it clear that a law covered 
by sub-clause (ii) is not required to 
satisfy the test of reasonableness under 
the first part of the clause and no objec- 
tor to the validity of such a law is ten- 
able on the ground that it infringes the 
right guaranteed under Article 19 (1) (g). 
Sub-clause (ii) is thus in the nature of 
an exception to the main substantive 
provision in clause (1) of.the Article. Its 
language therefore, which is explicitly 
restrictive, has to be strictly construed. 
The protection of sub-clause (ii) in the 
second part is, in terms, available to the 
law only “in so far as it relates to” the. 
carrying on by the State, or by a Cor- 
poration owned or controlled by the 
State, of any trade, business, industry, 
or service to the exclusion, complete or 
partial of the citizens or otherwise. The 
ambit of the words “in so far as it re- 
lates to” in the context of sub-clause (ii) 
in the second part of clause (6), came 
up for consideration before this Court 
in Akadasi Padhan’s case (AIR 1963 SC 
1047) (ibid), Gajendragadkar, J., as he 
then was, speaking for the Court, held 
that only those provisions of the law 
which are “integrally and essentially” 
connected with the creation of the mo- 
nopoly are protected under the second 
part of clause (6), but those provisions 
which are not absolutely essential for 
creating the monopoly, but are merely 
incidental, subsidiary or helpful to the 
operation of the monopoly do not fall 
under the second part of clause (6) and 
their validity must be judged, under the 
first part of Article 19 (6). - 


28. Now, let us apply this test to the 
provisions which are impugned in the 
instant case. These provisions are in~ 
corporated, in the Forms of Tender 
Notice and the Agreement by Rules 
framed under the Act. The basis and 
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essential features which are directly 
and immediately connected with the 
creation of the State monopoly are to 
be found in the body of ‘Act, itself. In 
any case, the impugned provisions are 
merely subsidiary or incidental provi- 
sions relating to the operation of the 
monopoly, The impugned provisions, 
therefore, do not fall within the protec- 
tion of sub-clause (ii) in the second 
part of Article 19 (6). 


30-31. The question however, still re- 
remains whether the right to enter into 
a contract with the State on particular 
terms is a fundamental right falling 
within the purview of Article 19 (1) (g). 
The learned Attorney-General maintains 
that it is not, 

‘32, Whatever may be the position 
with regard to contracts relating to 
other matters, where the business to be 
carried on by a citizen is in a commodi- 
ty, the sale of which is a State monopoly 
conditioned by some statutory terms, 
analogous to the impugned conditions. 
Which, in operation, have a direct and 
immediate impact on the fundamental 
freedom of the citizen guaranteed under 
Article 19 (1) (g), the citizen cannot 
enter into a contract with the Govern- 
ment for purchase of such a commodity 
except on the statutory terms laid dowa 
by the seller-State. Sale of Kendu leav- 
es for manufacture of bidis being a 
State monopoly, the petitioners-purcha- 
sers could, if they so desired, purchase 
the Kendu leaves only in the manner 
prescribed by the statutory rules on 
terms and conditions notified in the 
Tender Notices. Even so, these condi- 
tions leave sufficient room to the free 
volition of the intending purchasers, 
particularly in the matter of fixing the 
rates and the minimum price payable 
for the estimated yield from a particular 
unit in terms of standard bags. The 
Tender Notice and the Agreement which 
the purchasers enter into with the Gov- 
ernment, although couched in statutory 
Forms, are not bereft of their contrac- 
tual character, either, 


33. Since the impugned provisions do 
not, as already noticed, fall within the 
protection of sub-clause (ii) in the sec- 
ond part of clause (6), they must satis- 
fy the test of being a reasonable restric- 
tion under the first part of that clause. 


- 34. The first point in this connection 
to be determined is, what actually is 
sold to the purchasers under the terms 
of the Tender Notice and the statutory 
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Agreement? It is an estimated yield of 
a unit in terms of standard bags which 
is sold or the actual yield in terms of 
standard bags offered or delivered? From 
the scheme of the Rules, particularly 
Rule 9 (9) extracted in a foregoing part 
of this judgment, it is clear that what 
is sold to the successful bidder at the 
annual auction is the entire quantity of 
Kendu leaves collected or likely to be 
collected from a particular unit or such 
lesser quantity out of that unit as may 
be offered to him by the State or its 
agent or officer for a particular year at 
a price called ‘royalty’. The minimum 
royalty or price payable being fixed on 
the basis of 75 per cent of the estimated 
annual yield in standard bags from the 
unit, multiplied by the rates offered and 
accepted. Such an estimate, as it appears 
from the counter-affidavit, is made on 
the basis of the average actual yield 
from that unit for the preceding three 
years. Such an estimated yield is noti- 
fied and published in the Tender Notices 
every year, Purchasers in the trade, 
therefore, know beforehand as to what 
they are bidding for. Purchasers are 
generally persons who have been in the 
trade for several years and, as such, have 
a special knowledge of forming their own 
estimates of the expected yield and the 
chances of profit and loss from that par- 
ticular unit in a particular year. While 
it is true that the bidders have to enter 
into Agreement on the terms and con- 
ditions notified by the Government, yet 
it cannot be lost sight of that in spite of 
the fact that impugned provisions in 
Condiion 13 of the Agreement and the 
Tender Notice in 1973, and the impugn- 
ed Condition 4 (bb) has been notified 
annually since the amendment of the 
statutory Forms in January 1974, the 
petitioners and their fellowmen in the 
trade have been offering rates or bids 


and entering into Agreement on the 
notified terms and conditions, including 
the impugned provisions. Only a few 


writ petitions have been filed now and 
then by certain purchasers who suffered 
loss, to challenge these impugned provi- 
sions since 1973. In view of the fact 
that the chances of profit and risks of 
loss are evenly divided between the 
seller-State and the purchasers and in 
the light of the aforesaid historical back- 
ground, it cannot be said that the im- 
pugned condition in clause 13 of the 
Tender Notice and the Agreement is 
manifestly unreasonable. The impugned 


Condition 13 is a restriction imposed in the 
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general public interest. Fixation of a 
minimum price on the basis of estimated 
yield from a particular unit in a parti- 
cular year operates as an insurance 
against loss or leakage of public Revenue 
due to connivance or collusion between 
purchasers on the one hand, and the 
servants and agents of the  seller-State 
on the other. This method also assures 
a minimum wage to the pluckers of the 
Kendu leaves who, as has been affirmed 
in the counter-affidavit of the respon- 
dent-State, are generally Adivasis or 
persons belonging to economically back- 
ward classes, 


35. We are unable to accept the con- 
tention of the learned counsel for the 
petitioners, that the impugned provisions 
are harsh and unreasonable inasmuch as 
they obligate the purchasers to pay for 
the undelivered shortfall of Kendu leaves 
even where such shortfall is due to the 
negligence or fraud of the Agent of the 
Government. The real position has been 
explained in the counter-affidavit filed on 
behalf of the State in Writ Petitions 2222 
to 2252 of 1977, thus: 


“Technically speaking the Agents were 
appointed by the State Government but 
the persons so appointed were actually 
sponsored by the respective purchasers, 
The Agents were the persons of the pur- 
chasers and were loyal to their old mas- 
ters, This is an incontrovertible fact. In 
most of the cases the agents got the 
full amount of their commissions and 
handling charges adjusted towards the 
purchase price of the units at the end 
of collection season. Specific instances 
are on record that in many cases the 
Agents were close relatives such as 
father, sons, brothers of the purchasers. 
In the case of firms, the Agents were 
partners in the same firm. In some cases 


the purchasers and the Agents inter- 
changed their positions, Purchasers be- 
came Agents while the latter become 


purchasers, This was a common trick of 
the trade which is still in vogue. 

Some of the instances showing the re- 
lationship between the petitioners/pur- 
chasers and the Agents are tabulated in 
Annexure ‘A’ hereto.” 

36. Although the Act and the Rules 


noticed earlier contemplate that the 
Agents appointed by the Government 
will be under its full control and liable 


to compensate the Government for any 
shortage, damage or loss caused in col- 
lection or delivery or any defect in the 
quality of the leaves. collected to the 
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Government, yet, in actual practice, the 
real position is that the Agents are 
generally persons sponsored by and 
otherwise, deeply interested in the pur- 
chasers. In their counter-affidavit -the 
Government has explained that there 
is a dearth of suitable persons having 
adequate’ experience and skill of work as 
efficient Agents. The Agents are to be 
appointed every year at short notice 
when the plucking season is at hand. 
Circumstances being what they are, the 
Government is driven into a situation in 
which they have to appoint persons spon- 
sored by the purchasers as Agents. 
From this real factual position, viz., the 
close bond and rapport between the pur- 
chasers and the agents, two inferences 
arise. First, that at the time of auction, 
the intending purchasers are in a posi- 
tion to form a reasonable estimate of 
the return which they are likely to have 
for the year concerned from that parti- 
cular unit or units for which they offered 
the rates. Second, that if the purchase 
price were to be fixed not on the basis 
of any estimated annual yield from a 
particular unit but on the basis of the 
quantity actually delivered, the risk of 
loss or leakage of public revenue by rea- 
son of fraud and collusion between the 
purchasers and the agents will mani- 
festly increase. Looked at from this 
angle also against the real factual back- 
ground, the impugned Condition 13 
cannot be said to be unreasonable, 

37. Mr. Nariman contended that if 
the factual position, as stated in the 
counter-affidavit filed on behalf of the 
State, is correct, then the impugned con- 
dition 13 will be hit by the ratio of this 
Court’s decisions in Rashbihari Panda v. 
State of Orissa (AIR 1969 SC 1081) (ibid) 
and Akadasi Padhan’s case (AIR 1963 SC 
1047) (ibid), because in that situation the 
conclusion would be ineluctable that the 
monopoly is being worked by the State 
not for its exclusive benefit or in the 
public interest but to benefit a class of 
‘profiteers comprised of the ~ purchasers 
and their agents, thereby creating a 
monopoly within a monopoly. 

38. In order to appreciate this con- 
tention, it is necessary to notice Rash- 
bihari Panda’s case. To regulate trade 
in Kendu leaves and prevent exploita- 
tion of growers and pluckers, the State 
of Orissa enacted the Orissa. Kendu 
Leaves (Control. of Trade) Act, 1961. By 
Section 3 of that Act. which is analogous 
to Section 3’ of the Bihar Act, no per- 
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son other than thè Government, an au- 
thorised officer of the Government, or 
an agent appointed by the Government, 
is entitled to purchase or transport 
Kendu leaves; and under Section 4 of 
that Act, the Government is authorised 
to fix the price at which the leaves shall 
be purchased from the growers by the 
officer or agent of the Government, S. 10 
of that Act provided that the Kendu 
leaves purchased shall be sold or dispos- 
ed of in such manner as the Govern- 
ment may direct, and under Section 11, 
at least one-half of the net profits deriv- 
ed by the Government is to be paid to 
Samitis and Gram Panchayats. In Aka- 
dasi Padhans case (AIR 1963 SC 1047) 
(ibid), a grower of Kendu leaves chal- 
lenged Sections 3 and 4 and Rule 7 (5) 
made under that Act on the ground that 
it contravened his fundamental right 
under Articles 14 and 19 (1) (f) and (g) 
in this Court. It was held that Secs, 3 
and 4 did not infringe Article 19 (6) (ii), 
but the State Government was incom- 
petent to implement the provisions of 
the Act and give effect to its monopoly, 
because the agents appointed were not 
really agents of the Government but 
were authorised to carry on trade in th 
leaves purchased not on behalf of the 
Government but on their own account, 
and that it thus gave rise to a monopoly 
in favour of the agents which was not 
protected by Article 19 (6) (ii) since the 
law cannot be used by the State for the 
private benefit of agents. After the de- 
cision in Akadasi Padhan’s case, the 
Orissa State made some changes in the 
implementation of its monopoly. In 
1966, it invited tenders from persons 
desirous of purchasing Kendu leaves 
purchased by the officers and agents of 
the Government. During the years 1966 
and 1967, the’ prices of Kendu leaves 
ruled very high and when sales were 
effected by public auction, prices consid- 
erably in excess of those at which ten- 
ders were accepted were realised. Early 
in 1968, the State evolved another scheme 
under which, it offered to renew the 
licences of those traders who in the State’s 
view had worked satisfactorily in the 
previous year and had paid the amounts 
due from them regularly. The scheme 
was objected to, and realising that, the 
scheme arbitrarily excluded many per- 
sons interested in the trade, and hence 
was’ objectionable, the Government de- 
cided to invite offers. for advance pur- 
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chases of Kendu leaves but restricted the 
invitation te those individuals who had 
carried out the contracts in the previ- 
ous year without default and to the 
satisfaction of the Government that is, 
the existing contractors were given the 
exclusive right to make offers to pur- 
chase Kendu leaves. This new method 
of offering to enter inte agreements for 
advance purchases of Kendu leaves by 
private offers in preference to open com- 
petition, was. challenged ‘by writ peti- 
tiens in the High Court as violative of 
the petitioner’s fundamental rights under 
Articles 14 and 19 (1) (g). 

89, Reversing the decision of the High 
Court, this Court, in appeal held. 

The validity of a law by which the 
State assumed the monopoly to trade in 
a given commodity has to be judged by 
the test whether the entire benefit aris- 
ing therefrom is to enure to the State, 
and the monopoly is not used as a cloak 
for conferring private benefit upon a 
limited class of persons, The monopoly 
of purchasing Kendu leaves under Sec- 
tion 3 may be held to be valid if it be 
administered only for the benefit of the 
State.. Similarly, the right to sell or 
dispose of Kendu leaves by the State 
under Section 10, in such manner as the 
Government may direct, would be valid 
if it be exercised in public interest and 
not te serve the private interests of 
of any person or class of persons. 
The profit resulting from the sale must 
be for the public benefit and not for 
private gain. Section 11 also emphasises 
the concept that the machinery of sale 
or disposal of the leaves must also be 
geared to serve the public interest. If 
the scheme of disposal creates a class 
of middle men who could purchase from 
the Government at concessional rates 
and earn large profits disproportionate 
to the nature of the service rendered or 
duty performed by them, it cannot claim 
the protection of Article 19 (6) (ji) as it 
is net open to the Government to create 
a monopoly in favour of third parties 
from its own monopoly. : 

(Head-note of the Official Report) 

Tt was further held: 


“The right to. make offers being open 
to a limited class of persons the schemes 
effectively shut out all other persons 
carrying on trade in Kendu leaves as 
well as new entrants into the trade, Both 
the schemes, evolved by the Govern- 
ment, namely, the one of offering to 
enter into contracts with certain named 
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licencees, and the other of inviting 
tenders from licencees who had in the 
previous year carried out their contracts 
satisfactorily gave rise to a monopoly 
in the trade in the leaves to certain 
traders and singled out other traders 
for discriminating treatment. Therefore, 
they were violative of the fundamental 
right of the petitioners under Arts. 14 and 
19 (1) (g) and as the schemes were not ‘in- 
tegrally and essentially’ connected with 
the creation of the monopoly, they were 
not protected by Article 19 (6) (ii)”. 

40. It was further observed that if 
the only. anxiety of the Government was 
to ensure due performance by those who 
submitted tenders, Government could — 
devise adequate safeguards. But. the 
classification based on the circumstance 
that certain existing contractors had car- 
ried out their obligation in the previous 
year regularly and to the satisfaction of 
the Government, is not based on any real 
and substantial distinction bearing a just 
and reasonable relation to the objects 
sought to be achieved namely, the effect- 
ive execution of the monopoly in pub- 
lic interest, the prevention of exploita- 
tion of pluckers and growers of Kendu 
leaves, or the securing of the full bene- 
fit from the trade, to the State. 

41. On the basis of this reasoning, it 
was finally held that the scheme could 
not be supported on the ground that it 
imposed reasonable restrictions within 
the meaning of Article 19 (6), on the 
fundamental rights of traders to carry 
on business in Kendu leaves, Hence, the 
plea that the action of the Government 
was bona fide could not be an effective 
answer to that challenge, ; 

42. It may be noted that the decision 
of this Court in Rashbihari’s case (AIR 
1969 SC 1081) (ibid) was announced on 
January 16, 1969. The Bihar Act, with 


-which we are concerned, was passed in 


1973. The Bihar Legislature, therefore, 
could not but be aware of the uncon- 
stitutional features pointed out by this 
Court in the schemes of the Orissa 
Act and the Rules framed thereunder, 
Care has been taken by the Bihar Legis- 
lature, and, the. Government to exorcise 
the . scheme of the Bihar Act and the 
Rules and Forms framed or prescribed 
thereunder, of the vices from which the 
schemes of Orissa Legislation suffered, 
This will be clear from a comparative 
study of the Orissa Schemes and the 
Bihar scheme, Firstly, under the Oris- 
sa schemes, the monopoly was not being 
worked for the entire benefit of the State 
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or in the general public interest, but 
was being used as a cloak for conferring 
private benefit upon a limited class of 
persons. The offers for purchasing 
Kendu leaves were restricted to a parti- 
cular class of contractors and were not 
open to the general public. This vice 
does not exist in the Bihar scheme in- 
cluding the scheme of the impugned pro- 
visions. The notified estimated annual 
yield for a unit or units is sold either 
by inviting tenders from the public by 
publishing a Tender Notice or by pub- 
lic auction after a similar notice. Any 
person who wants to carry on the busi- 
ness of purchasing Kendu leaves for the 
purpose of manufacture of Bidis is enti- 
tled to submit his offer in the prescribed 
Tender Form in response to the public 
notice inviting tenders, or offer his bid 
at the auction, if the disposal is by 
public auction. Secondly, the scheme of 
disposal envisaged by the impugned 
provisions of the Orissa Act and the 
Orissa rules created a class of middle- 
men who could purchase from the Gov- 
ernment at concessional rates and earn 
large profits disproportionate to the ser- 
vice rendered or duty performed by 
them. In contrast with this, the Bihar 
echeme in question does not operate to 
create any monopoly in favour of any 
particular class of purchasers, Nor doeg 
the Bihar scheme enable the purchasers 
to make unduly large profits at the cost 
of the public revenue or others. Even if 
the agents, in actual practice, are per- 
sons sponsored by the purchasers, then 
also, the rules framed under the Bihar 
Act envisage a strict and exclusive con- 
trol of the Government over the Agents 
and their activities, and provide for their 
liability to compensate the Government 
for the loss occasioned by their miscon- 
duct or neglect. Under’ the impugned 
Condition 13, the minimum price payable 
for the unit. or units concerned by 2 
purchaser is 75 per cent of the notified 
estimated yield from that unit or units, in 
terms of standard bags multiplied by the 
rates or bid offered by the purchaser and 
accepted by the Government, even if the 
actual yield from that unit or units falls 
short of 75 per cent of the estimated 
yield. This condition far from creating 
a monopoly in the trade in favour of 
middlemen, operates as an ironclad 
safeguard against leakage of the public 
revenue by assuring a minimum return 
to the public exchequer from the sale 
of Kendu leaves. The provision is aimed 
te secure the full benefit from the trade 
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fe the State leavirig changes of making 
reasonable, marginal profit to the pur- 
chasers. 

43. It was observed in Rashbihari’s 
case, (AIR 1969 SC 1081) that it would 
be in the interest of State to invite teri- 
ders in the open market from all per- 
sons irrespective of their having taken 
contracts in fhe previous year. This 
suggestion has beer adopted by the 
scheme of the Bihar Act and the Rule: 
and the Forms of Tender Notice and 
Agreement prescribed thereunder: Sorie 
other defects pointed out by this Court 
in the opération of the Orissa schérries, 
were that the Goverment had not esti- 
mated the crop and the prevailing prices 
of Kendu leaves about the time when 
offers were made, nor the conditions 
in the market, nor offers of higher prices 
and the likelihood of offerers of higher 
prices carrying out their obligations, The 
scheme of the Bihar Act and the Rules 
and Forms including that of the impugn- 
ed condition 13 is designed to remove 
the deficiencies, infirmities ahd vices 
pointed out by this Court in Rashbihari’s 
case, 

44, For these reasons, we are unable 
to accept the contention, that in actual 
operation, the impugned provision (cl. 13) 
creates a monopoly in favour of 
a class of middlemen consisting vf 
‘Agents’ and purchasers, and enables 
them to earn unduly large profits at thé 
cost of the public or pluckers arid grow- 
ers, 

45. The impugned Condition 13 satis- 
fies the test of reasonableness under th* 
first part of Article 19 (6). We. there 
fore, repel the challenge to the validity! 
of that condition on the ground of Arti- 
cle 19 (6). 

46. The next question is whether the 
impugned provisions are violative of- the 
fundamental rights of the petitioners 
under Article 14 of the Constitution. The 
argument is that these provisions treat 
unequals as equals, even where crying 
dissimilarities exist and thus their opera- 
tion results in procrustean cruelty, 


47. The point sought to be made out 


is that even if the shortfall in the 
quantity supplied or the substandart 
nature of fhe quality offered to the 


purchaser is solely due to the fraud. 


negligence or misconduct of the 
Agent or servant of the Govern- 
ment, the loss due to such shortfall 


or deficiency in quality must fall on the 
purchaser, notwithstanding the fact that 
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he (purchaser) was in no way privy or 
contributory to that fraud, negligence or 
misconduct of the Agent or Government 
servant; and thus the impugned provi- 
sions do not make any discerning distinc- 
tion between honest purchasers and dis- 
honest purchasers, but tar those dissimi- 
larly situated classes with one and the 
same brush. The argument though at- 
tractive, does not stand a close examina- 
tion. 

48. At the time of inviting Tenders 
in the prescribed Form or inviting pur- 
chasers to bid at the public auction, all 
tenderers’ or bidders are treated equally 
in the sense that they can offer their 
rates or bids subject to the statutory 
Jconditions including the impugned pro- 
visions. While accepting the highest 
Tender of rates per standard bag or the 
highest bid, it is not possible to classify 


the purchasers whose offers/bids , have 
been accepted into ‘honest’ purchasers 
and ‘dishonest’ purchasers. Everybody 


whose offer or bid is accepted, is assumed 
to be honest. 


49. Secondty, in entering into a con- 
tract of purchase of the notified esti- 
mated yield in terms of standard bags, 
the discretion and volition of the ten- 
derer or bidder, also, plays an impor- 
tant part in calculating the minimum 
price payable for the estimated yield 
from that particular unit, According to 
the impugned condition 13 of the Tender 
Notice, which also forms a part of the 
prescribed Form in which tenders are 
invited, the successful tenderer or bidder 
whose tender or bid is accepted by the 
Department, has to- pay a minimum 
royalty, also described as ‘revenue’ or 
price, which will be 75 per cent of the 
notified estimated yield in terms of 
standard bag by the tenderer or bidder, 
Thus, the volition of the purchaser 
also plays a prominent part in fixing the 
rate or-price payable by him. By means 
of his offer in the Tender Form or by 
bidding at the auction, the purchaser 
binds himself to pay this minimum 
royalty even if by the end of the year, 
the number of bags collected is less than 
the notified estimated yield. The pur- 
chasers form their own estimates of the 
expected yield from a particular unit 
for a particular year and then make 
their offers of rates in the prescribed 
Tender Form, or when the disposal is 
by public auction, the purchasers make 
their bids subject to the terms publish- 
ed in the Tender or Auction Notices, If, 
according to the estimate of an intend- 
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ing purchaser, the unit concerned is not 
likely to yield the quantity notified it is 
open to him either not to submit any 
tender or offer or rates at all, or not io 
offer a bid or an amount higher than 
that which, according to his own esti- 
mate or calculation, would be a reasona- 
ble price of the bargain. In other words. 
if a person with his eyes open tenders 
the highest rates per standard bag or 
offers the highest bid at public auction. 
as the case may be, of his own accord, 
it will be assumed that he did so because 
in his own estimation the acceptance of 
the contract at those rates and subject 
to the notified terms and condition would 
afford him a reasonable scope for mak- 
ing profit. Furthermore, under the 
scheme of the Bihar Act and Rules, the 
sale is not restricted to any particular 
class of persons as in - Rashbihari’s case, 
(AIR 1969 SC 1081). Anyone who wants 
to do business of purchase of Kendu 
leaves can submit his tender of rates in 
the prescribed Form, or offer his bid at 
the auction, as the case may be, subjeci 
to the notified conditions of the Tender 
Notice/Auction Notice. 


50. It is a fundamental principle of 
general application that if a person of 
his own accord, accepts a contract on 
certain terms and works out the con-' 
tract, he cannot be allowed to adhere 
to and abide by some of the terms of the 
contract which proved advantageous to 
him and repudiate the other terms of the 
same contract which might be disadvant- 
ageous to him, The maxim is qui appro- 
bat non reprobat, (one who approbates 
cannot reprobate), This principle, though 
originally borrowed from Scots Law, is 
now firmly embodied in English Com- 
mon Law. According to it, a party to an 
instrument or transaction cannot taxe 
advantage of one part of a document or 
transaction and reject the rest. That is 
to say, no party can accept and reject 
the same instrument or transaction (Per 
Serutton L. J. Verschures Creameries 
Ltd. v. Hull & Netherlands Steamship 
Co.. (1921) 2 KB 608; See Douglas Men- 
zies v. Umphelby, 1908 AC 224 at p. 232 
see also Stroud’s Judicial Dictionary, 
Vol. I, page 169, 8rd Edn.), 

51. The aforesaid inhibitory principle 
squarely applies to the cases of those 
petitioners. who had by offering highest 
bids at public auctions or by Tenders, 
accepted and worked out the contracts 
in the past but are now resisting the de- 
mands or other action, arising out of the 
impugned condition 13 on the ground 
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that this condition is violative of Articles 
19 (1) (g) and 14 of the Constitution. In 
this connection, it will bear repetition, 
here, that the impugned conditions 
though bear a statutory complexion, re~ 
tain their basic contractual character, 
also. It is true that a person cannot be 
debarred from enforcing his fundamental 
rights on the ground of estoppel or 
waiver. But the aforesaid principle which 


prohibits a party to a transaction from . 


approbating a part of its conditions and 
reprobating the rest, is different from 
the doctrine of estoppel or waiver. 


52. For the foregoing reasons, the 
challenge to the impugned Condition, 
No. 13. on the ground of Article 14, also. 
is unsustainable and is rejected. 


53. Now, we take up the impugned 
Condition 4 (bb). It provides that no ob- 
jection from the purchaser with regard 
to the quantity or quality of the leaves 
in the gaddis (bundles) offered would be 
tenable. This condition is couched in 
peremptory, drastic and absolute langu- 
ase, It is not qualified by any words 
showing that the bar envisaged in it will 
he attracted only in cases where the pur- 
chaser has had an earlier opportunity to 
raise this objection but failed to do so, 
or where he had on an earlier occasion 
raised such an objection which was heard 
and overruled by the competent Forest 
Officer, We have already noticed that 
Section 9 (1), proviso, of the Act contains 
a built-in-warranty, that the Kendu 
leaves offered would be fit for manufac- 
ture of bidis; that is to say, the leaves 
would be of merchantable quality. Con- 
dition 4 (bb) therefore, _ is inconsistent 
with and repugnant to Section 9 (1), pro- 
‘viso of the Act and, as such, invalid. It 
is, therefore, not necessary to test its 
validity on the ground of Articles 19 and 
14 of the Constitution. 

54. In the light of the above discus- 
sion, we would dismiss all the writ peti- 
tions, namely, Writ Petitions 2222 
to 2252 of 1977, Writ Petitions 121 
to 125 of 1979, Writ Petitions Nos. 405 
and 441 of 1974, Writ Petitions 46 
and 47 of 1975, excepting to this extent 
that the aforesaid clause 4 (bb) in the 
Tender Notices and the statutory Agree- 
menl, in question, being inconsistent with 
the proviso to Section 9 (1) of the Act, 
is declared to be invalid. 

55. In Criminal Appeal 300 of 1974, 
the prosecution of the appellants for an 
offence under Section 379, Penal Code 
has already been quashed by the High 
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Court by its judgment dated February 
14, 1974; but the Order dated September 
11, 1973 of the Sub-Divisional Magistrate, 
Saheb Ganj, taking cognizance of a case 
instituted by the Divisional Forest Offi- 
cer, Dumka, for offences under Sec. 409, 
Penal Code and Section 5 (2) read with 
Section 16 of the Bihar Kendu Leaves 
(Control of Trade) Ordinance (46 of 1973) 
was not quashed. 


56. The main contention of appel- 
lant 1, Shankar Prasad Bhagat, was that 
he received only 650 standard bags as 
against the notified estimated 1500 bags, 
that condition 13 of the statutory 
Agreement under which he was required 
to pay for the undelivered or unoffered 
quantity of the leaves was unconstitu- 
tional. 

57. Since we have held that the afore- 
said condition 13 is valid, this contention 
must fail. We, therefore, dismiss this ap- 
peal. The case shall now go back to the 
Sub-Divisional Magistrate for disposal in 
accordance with law, We advisedly ab- 
stain from making any observation with 
regard to the merits of the case, 


Appeal dismissed. 


AIR 1981 SUPREME COURT 693 
(From: AIR 1980 Mad 123 (FB)) 
R. S. SARKARIA AND 
R. S. PATHAK JJ. 
Civil Appeal No. 124 of 1981, D/- 13-1- 
1981. 


S. A, Sundararajan, Appellant v. 
A. P. V. Rajendran, Respondent. 


Civil P. C. (5 of 1908), O. 21, R. 90 and 
S. 47 — Errors while conducting auction 
sale like not drawing up of proclamation 
according to law, not giving of credit for 
certain payment, non-mention of tax of 
attached property and like — Mere ir- 
regularities — Fall within scope of R. 90 
of O. 21 and not under S. 47. 


The errors complained of by the judg- 
ment-debtor in the conduct of auction 
sale to the effect that the proclamation 
was not drawn up in accordance with 
law, that credit had not been given for a 
payment made by the judgment-debtor 
and that there were other omissions in 
the sale proclamation inasmuch as it did 
not mention the date of auction, the tax 
payable and revenue assessment in res- 
pect of certain attached property and 
that the reduction ‘of the upset price 
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was improper and that as the judgment- 
debtor was an agriculturist entitled to 
the benefit of Madras Act No. IV of 1938 
he was not liable to pay interest prior 
to Ist February, 1972 and consequently 
the amount mentioned in the sale pro- 


clamation as due from him was incor- 


rect amount to mere irregularities com- 
mitted in settling the sale proclamation. 
Consequently, they fall within the scope 
of Rule 90 of'O. 21.and not under Sec- 
tion 47. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1964 SC 1300: (1964) 6 SCR 1001 

5, 6 

Mr. M. Natesan, Sr. Advocate, Mr. K. 
Ram Kumar and Mrs. J. Ramachandran, 
Advocates, for Appellant; Mr. T. S. 
Krishnamoorthy ‘Iyer, Sr, Advocate and 
Mr. K. R. Choudhary Advocate, for Res- 
pondent. 

PATHAK, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Madras High Court main- 
. taining that objections in regard toa 
sale proclamation in proceedings for 
execution of a civil decree can be rais- 
- ed under Rule 90 of Order XXI, Code 

of Civil Procedure. . 


2. A civil suit by the respondent 
against the appellant was decreed in 
1971. The attachment of the appellant’s 


property before judgment was made ab- 
solute on the date of the decree. To exe- 
cute the decree the respondent filed 
Execution Petition No, 222 of 1972 and 
prayed for sale of the attached property. 
Tt was decided to put up the 
property in two lots for sale. Lot No. 1 
was sold on 28th January, 1974 for 
Rs. 40,000/- to the respondent. Lot No. 2 
was not sold for want of bidders. The 
sale of Lot No. 1 was confirmed by the 
court on 2nd March, 1974 and full satis- 
faction of the decree was recorded. Sub- 
sequently, the appellant filed Execution 
Application No, 600 of 1974, purporting 
to be under S. 47 of the Code, for set- 
ting aside the sale of Lot No. 1. | He 
claimed that the proclamation of sale 
and the conduct of the sale was vitiated 
by several irregularities. It was alleged 
that the proclamation was not. drawn up 
in accordance with law, that credit had 
not been given for a payment of 
Rs, 6,000/- made by the appellant, and 
that there were other omissions in the 
sale proclamation inasmuch as it did not 
mention the date of auction, the tax pay- 
able in respect of Lot No. 1 and the rev- 
enue assessment in respect of Lot No. 2. 
Tt was also alleged that the reduction of 
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the upset price from Rs. 80,000/- to 
Rs. 40,000/- for Lot No. 1 was improper 
and that as the appéllant was ån agri- 
culturist entitled to the benefit of Act 
No. IV of 1938 hé was not liable to pay 
interést prior to lst February, 1972 and 
consequently the amount mentioned in 
the sale proclamation as due from him 
was incorrect. The application was re- 
sisted by the respondent, principally on 
the ground that it was not maintainable 
under S. 47. 

3. The executing Court found sub- 
stance in the complaint of the appellant 
and holding that the sale proclamation 
was vitiated by material irregularities it 
set aside the sale. The respondent filed 
an appeal, C.M.A. No: 386 of 1975, in the 
High Court against that order. Two 
other appeals were also filed in the High 
Court, C.M.A. Nos, 2 and 3 of 1976. 
They arose out of the dismissal of two 
applications, orie for restoration of an 
application for possession and the other 
for removal of obstruction, The two ap- 
plications had been dismissed as infruc- 
tuous consequentially to the setting aside 
of the sale. 

4, All the three appeals by the ap- 
pellant were considered together by the 
High Court and, in the circumstances, 
the appeal against the order setting aside 
the sale was taken as the main appeal. 
The principal question determined by 
the High Court was whether the objec- 
tion to the sale could properly form the 
subject of a proceeding under S. 47 or 
under Rule 90 of Order XXI After 
examining a large number of cases on 
the point, the High Court held that the 
application for setting aside the sale lay 
under Rule 90 of Order XXI and not 
under S. 47,,and therefore remitted the 
appeals to the executing Court for fresh 
consideration. 


5. It seems to us that the High Court 
is right. It is plain that the errors com- 
plained of by the appellant amount to 
mere irregularities committed in settling 
the sale proclamation. They cannot be 
described as errors which render the 
sale void. The difference between an 
error which makes the proceeding 
void and one which makes it mere- 
ly irregular has been pointed out 
by this Court in Dhirendra Nath 
Gorai v. Sudhir Chandra, (1964) 6 SCR 
1001 : (ATR 1964 SC 1300). The require- 
ments which were not complied with in 
this case when settling the sale procla- 
mation were intended for the benefit of 
the appellant and could be waived by 
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him. They were not matters which went 
to the root of the court’s jurisdiction and 
constituted the foundation or authority 
for the proceeding or where public in- 
terest was involved. Clearly, they were 
mere irregularities. Consequently, they 
fall within the scope of Rule 80 of 
Order XXI. 


6. It may be pointed out that when 
Rule 90 of Order XXI employs the ex- 
pression “in publishing or conducting the 
sale”, it envisages the proceeding com- 
mencing after the order for sale made 
under Rule 64 of Order XXI. The pro- 
visions after Rule 64 are provisions re- 
lating to publishing. and conducting the 
sale, Settling the proclamation of sale is 
part of the proceeding for publishing 
the sale, Rule 65 of Order XXI declares 
that every sale in execution of a decree 
“shall be conducted by an officer of the 

court or a person nominated by the 

court, and shall be made by publie auc- 
tion in the manner prescribed. How the 
sale will be published relates ` to the 
manner in which the sale is made. 

Rule 66 of Order XXI is the first step 

in that behalf. It provides for a procla- 

mation of sale. When drawing up a 

sale proclamation, sub-rule (2) of R. 66 

requires that the several matters speci- 

fied therein be taken into account, Other 
particulars relating to the sale are pre- 

scribed in the succeeding rules of O. XXI. 
in our view, the settling of the sale pro- 

clamation is part of the integral process 

of publishing the sale, and irregularities 
committed in the process of settling the 
sale proclamation are irregularities 

which fall’ within the amplitude of R. 90 
„of O. XXI. It may be observed that in 

Dhirendra Nath Gorai’s case: (supra) the 

question which this Court was called 

upon to consider was whether non-com-~ 
pliance with S. 35 of the Bengal Money 

Lenders Act, 1940 when drawing up the 
sale proclamation was a mere irregula- 

rity. Having held that it was, the Court 
then considered it in the light of R. 90 

of O. XXL 


7. Our attention has been invited by 
the appellant to the Madras amendment 
made in 1952 in Rule 66 of Order XXI 
whereby a new sub-rule (2) has been 
substituted for the original provision. It 
has not been shown to us, however, that 
‘the substituted provision makes any 
material difference so far as the point 
under consideration is concerned. It is 
urged out that an opportunity has been 
provided under the substituted provision 
to a judgment-debtor to participate in 
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the drawing up of the sale proclamation, 
and therefore there is no further right 
to complain against the sale prociama- 
tion under Rule 90 of Order XXI. But 
that right was also available in somc- 
what similar terms under the original 
provision. Whether or not a judgment- 
debtor, to whom notice has been issued 
under Rule 66 of Order XXI to parti- 
cipate in the proceeding and who does 
not do so, should be permitted there- 
after to challenge the sale under R. 90 
of O. XXI, is a matter to be determined 
by other considerations. It is sufficient 
to point out that the application for set- 
ting aside the sale on the grounds taken 
by the appellant is referable to Rule 90 
of Order XXI, and, therefore, not to 
S. 47. 

- 8. Some argument has been addressed 
before us in regard to the period of 
limitation but that, in our opinion, has 
been properly left by the High Court to 
the executing Court for determination. 


9. The appeal fails and is dismissed, 
but there is no order as to costs. 


Appeal dismissed. 





AIR 1981 SUPREME COURT 695 
(From: Punjab and Haryana)* 
A. D. KOSHAL AND | 
BAHARUL ISLAM, JJ. 
Civil Appeal No. 2150 of 1970, 
18-12-1980. 
Harish Chander and others, Appellants 
v. Ghisa Ram and another, Respondents. 
Punjab Pre-emption Act (1 of 1913), 
S. 15 (1) (a), Fourthly — Suit for pre- 
emption by. person recorded as tenant in 
Jamabandi — Presumption arising from 
entry not rebutted by purchaser — 
Plaintiff is entitled to pre-empt. ((i) Pun- 
jab Land Revenue Act (17 of 1887), Sec- 
tion 44; (ii) Evidence Act (1872), S. 109). 


Where a person filed a -suit for pos- 
session by way of pre-emption of the land 
in dispute on the ground that he was a 
tenant of the land, on the sale of the 
same to another, the plaintiff was en- 
titled to succeed when the name of the 
plaintiff was recorded in the jamabandi 
as a tenant and the purchaser of the 
land did not rebut the presumption aris- 
ing under S. 44 of the Punjab Land Re- 
venue Act and S. 109 of the Evidence 


*R. S. No. 737 of 1970, D/--27-7-1970 
(Punj. and Har.). 
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Act in consequence of such entry. In 
such a case, mere allegation of the pur- 
chaser thal he was put in possession of 
the land for two years prior to sale 
would be of no avail in the absence of 
cogent explanation as. to. why he did not 
get the entry in the relevant record cor- 
rected showing his possession before the 
sale deed was registered. (Para 2) 


A presumption of truth attaches to 
entries in Jamabandi in view of the pro- 
visions of S. 44 of the Punjab Land Re- 
venue Act. That presumption is no doubt 
rebuttable but no attempt has been made 
to displace it. Further, once that ‘pre- 
sumption is raised, still another comes 
to the aid by reason of the rule contain- 
ed in S. 109 of the Evidence Act, name- 
iy, that when two persons have been 
shown to stand-to each other in the re- 
lationship of landlord and tenant, the 
burden of proving that such relationship 
has ceased, is on the party who so as- 
serts. It may therefore be legitimately 
presumed that the plaintiff continued to 
possess the land as a tenant till the in- 
stitution of the suit. . (Para 2) 

Mr. Harbans Singh Advocate, for Ap- 
pellants; Mr. Hardayal Hardy, Sr. Advo- 
cate and Mr. B. Datta Advocate, for Res- 
pondents. 


KOSHAL J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment dated July 27, 1970 of the High 
Court of Punjab and Haryana affirming 
the decrees passed by the trial court and 
the first appellate Court in a suit for pos- 
session by way of pre-emption of the 
land in dispute in favour of plaintiff- 
respondent No. 1 on the ground that he 
was a tenant of the disputed land when 
it was sold to the appellants by respon- 
dents Nos. 2 to 4 through a 
sale deed dated September 29, 1967. 

2. The suit was resisted by the ap- 
pellants with the counter-claim that 
they, and not respondent No. 1, were in 
possession of the land on -the relevant 
date "as tenants inasmuch as it had been 
Jeased out to them by their vendor 
Kanti Prasad two years prior to the sale, 
ie., in the year 1965. The decrees pass- 
ed by the courts below proceed on the 
- basis of evidence to the effect that the 
name- of respondent No. 1 was recorded 
as a tenant in’ the Jamabandi for the 
year 1959-60 (Ex. P. 1) and consistently 
thereafter till the year 1968 (Khasra- 
girdawaris Exs. P.2 to P.7). Apart from 
the oral evidence there is no material on 
the record which may indicate the falsity 
of any of the entries in the revenue re- 
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cords and we are of the opinion that 
the lower courts were fully justified in 
relying on them. 

Learned counsel for the appellants re- 
lies upon three documents in support of 
his contention that the Khasra-girdawaris 
should not be believed. First in point of 
time is an application (Ex. A31) which 
was sent to the concerned Deputy Com- 
missioner through the military authori- 
ties by one of the appellants who 
was an army hand. That application is 
dated December 11, 1967 and states that 
the land in dispute was taken by him on 
lease from Kanti Prasad in the year 1965 
and prays that the khasra-girdwari 
should be corrected accordingly. The 
second is the sale-deed itself in which 
appears a recital to the effect that on 
the date of the sale the vendors had 
been in possession of the land covered 
by it for the preceding two years. The 
third is the plaint itself which seeks 
“possession by way of pre-emption”. 
None of these documents is of any help 
to the case of the appellants, The reci- 
tal in the plaint is easily explained. It 
is no more than the usual prayer made 
in suits for pre-emption and may well be 
interpreted to mean that possession be 
granted to the plaintiff by the decree in 
his capacity of a pre-emptor (and not 
that of a mere tenant), It cannot be im- 
plied therefrom that the plaintiff was 
out of actual possession. In fact the 
case made out in the plaint was speci- 
fically founded on the plea that the 
plaintiff had been in possession of the 
land in dispute as a tenant right up to 
the date of, the institution of the suit. 
Paragraph 4 of the plaint reads: 


“4. The plaintiff has been continuously 
cultivating the aforesaid land men- 
tioned in para. No. 1 of the plaint, for 
along time as non-occupancy tenant 
and I, the plaintiff, have been cultivat- 
ing the same even up-till now. The Ven- 
dees are outsiders, therefore, [, the plain- 
tiff have the preferential right of pre- 
emption.”’ 

This plea’ clearly negatives the conten- 
tion based on the recital contained in 
the prayer clause of the plaint. 

The averments appearing in the sale 
deed and application Ex. A.31 (which 
was made about 2} months later) to the 
effect that the appellants had been in 
possession of the land as tenants since 
1965 appears to have been falsely made 
in an attempt to defeat prospective pre- 
emptors. Had it been a correct state- 
ment of fact, there is no reason why it 
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should. not have found a- place in the 
agreement of sale which is dated the 
24th April, 1967 but in which no men- 
tion of delivery of possession of the 
land to the appellants is made. Nor is 
any cogent explanation forthcoming for 
the fact that no attempt was made by 
any of the appellants to have their pos- 
session over the land as tenants made 
the subject-matter of an entry in the 
relevant records at any time before the 
sale deed was registered. - 


No suspicion can attach to the entries 
in the jamabandi for the year 1959-60, 
nor have the contents of that document 
been assailed before us. A presumption 
of truth attaches to those entries in view 
of the provisions of S. 44 of the Punjab 
Land Revenue Act, That presumption 
is no doubt rebuttable but no attempt 
has been made to displace it. Further, 
once that presumption is raised, still an- 
other comes to the aid of respondent 
No. 1 by reason of the rule contained in 
‘1S. 109 of the Indian Evidence Act, name- 
ly, that when two persons have been 
shown to stand to each other in the re- 
lationship of landlord and tenant, the 
burden of proving that such’ relationship 
has ceased, is on the party who so as- 
serts. It may therefore be legitimately 
presumed that the plaintiff continued to 
possess the land as a tenant till the in- 
stitution of the suit. 


Even though the question of possession 
of the plaintiff as a tenant is a question 
of fact which is concluded by concurrent 
findings arrived at by the courts below, 
we confirm these findings after consid- 
eration of the relevant material. 


3. The decree passed in favour of 
respondent No. 1 is not challenged on 
any other ground. -The appeal is ac- 
cordingly dismissed with costs, All 
mene profits deposited by respondent 
No. 1 in the courts below shall be paid 
back to him forthwith. 


Appeal dismissed. 
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R. S. SARKARIA AND 


E. S. VENKATARAMIAH, JJ. 


Criminal Appeal No. 499 of 1976, D/- 
15-1-1981. 


State of Punjab, Appellant v. ,Wassan 
Singh and others, Respondents. 


(A) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Murder case 
— Eye-witnesses —- Mere fact that the 
witnesses succeeded in escaping unhurt or 
that there are discrepancies in state- 
ments of witnesses is no ground for hold- 
ing that they were not eye-witnesses, 
Criminal Appeal No. 166 of 1975, D/- 
22-7-1975 (Punj. & Har.) Reversed. (Evi- 
dence — Appreciation - of Murder 
case); (Penal Code (1860), S. 300). 


The mere fact that the witnesses had 
succeeded in escaping unhurt, or that, 
there are discrepancies in the statements 
of the two witnesses as to whether they 
had gone to Amarkot with the deceased 
on the very day of occurrence or a day 
earlier, is no ground for jumping to the 
conclusion that the witnesses were not 
in the company of the deceased or near- 
about the scene of occurrence when the 
deceased persons were shot dead. 

(Para 16) 


Where the witnesses were examined 
at the trial 17 months after the incident, 
such discrepancies in regard to collaterai 
or subsidiary facts or matters of detail 
occur even in the statements of truth- 
ful witnesses, particularly when they are 
examined to depose to events which 
happened long before their examination. 
Such discrepancies are hardly a ground 
to reject the evidence of the witnesses 
when there is general agreement. and 
consistency in regard to the substratum 
of the prosecution case. Criminal Appeal 
No. 166 of 1975, D/- 22-7-1975 (Punj. & 
Har.), Reversed. (Para 17) 

(B) Evidence Act (1 of 1872), S. 3 
Appreciation of evidence — Relatives or 
interested witnesses — Their antecedents 
or mere interestedness is not a valid 
ground to reject their evidence. Crimi- 


Wassan Singh 





nal Appeal No. 166 of 1975, D/- 22-7- 
1975 (Punj. & Har.), Reversed.  (Evi- 
dence — Appreciation of). 

*Criminal Appeal No. 166 of 1975 and 


Murder Reference No. 10 of 1975, 
22-7-1975 (Punj. & Har.). 


D/- 





‘A¥/BY/A459/81/LGC 





698 S, C, 


Persons with questionable antecedents 
are not necessarily untruthful witness, 
Nor mere relationship with the deceased 
is a good ground for discarding their 
testimony, when their presence at the 


scene of occurrence was probable. All 
that is necessary is to scrutinise their 
evidence with more than ordinary care 


and circumspection with reference to the 
part or role assigned to each of the ac- 
cused. An effort should be made to sift 
the grain from the chaff; to accept what 
appeared to be true and to reject the 
rest, The High Court did not adopt this 
methodology in appreciating their evi- 
dence, Instead, it took a short-cut to 
disposal, and rejected their evidence 
wholesale against all the accused, for 
reasons which are manifestly untenable. 
Criminal Appeal No. 166 of 1975, D/- 
22-7-1975 (Punj. & Har.), Reversed, 
i (Para 27) 
Mr. O. P. Sharma and Mr. M, S. Dhil- 
lon, Advocates, for Appellant; Mr. R. K. 
Jain, Advocate, for Respondents Nos. 1 
and 3 to 6; Mr, R. K. Kohli, Sr, Advocate, 
Mr. R. C. Kohli, Advocate, for Complain= 
ant. - $ 
SARKARIA, J.;-- This appeal by the 
State of Punjab is directed against a judg- 
ment, dated July 22, 1975, of the High 
Court of Punjab and Haryana, whereby 
the appeal of the respondents (hereinafter 
referred to as the accused) was accepted 
and they were acquitted of the double- 
murder charge against them. .'The prose- 
cution story narrated by Resham Singh 
(P. W. 2), who claims to be an eye-witness 
of the occurrence, runs as follows: 
Resham Singh (P. W. 2) used tọ live 
with his brother-in-law, Hazara Singh 
deceased, in a hamlet, in the fields out- 
side the habitation of village Cheema. 
One Ajit Singh of village Dhual was mur- 
dered, and Wassan Singh accused and his 
party-men were tried therefor, At the 
trial,-Hazara Singh deceased appeared as 
an eye-witness of that murder. The trial 
. Court convicted Wassan Singh and his 
companions in that case. They went in ap- 
peal to the High Court. Pending the ap- 
peal the High Court enlarged Wassan 
Singh accused on bail. The occurrence 
now in. question in the instant case, took 
place when Wassan Singh was on bail. ` 
. 2. . The lands ọf Avtar Singh, Mukhtar 
Singh and Harbhajan Singh accused (re- 
spondents) adjoin the lands of Hazara 
Singh deceased. Three or four days prior 
to the incident in question, the cattle of 
these accused persons trespassed on the 
land of Hazara Singh and damaged his 


State of Punjab v. Wassan Singh 


.Amarkot, 


A.LR. 


cotton crop. Thereupon, a sharp  alterca- 
tion tock place between Hazara Singh 
and Resham Singh on one side, and Hare 
bhajan Singh and Mukhtar Singh on the 
other, Gajjan Singh son of Gopal Singh 
resident of the village interceded and 
pacified the parties. Joginder Singh ac- 
cused respondent is the brother of Mukh- 
tar Singh accused respondent, while 
Harbhajan Singh respondent is their first 
cousin, Mukhtar Singh and Harbhajan 
Singh accused are alleged to be party- 
men of Wassan Singh. 


8 On August 4, 1973 at about 3-30 
pm., Resham Singh (P. W. 2), Resham 
Singh (deceased) son of another Hazara 
Singh and Hazara Singh deceased were 
proceeding by the foot-path from the 
Bus Stand Amarkot to their hamlet. On 
the way Bachan Singh, brother of Hazara 
Singh, met them and proceeded along 
with them, When they reached near the 
fields of Jarmaj Singh Sarpanch of Mah- 
moodpura, all the six accused, namely, 
Wassan Singh, Baj Singh, Meja Singh, 
Joginder Singh, Mukhtar Singh and Har- 
bhajan Singh emerged from the Sann 
crop and came to the bank of the water- 
course. Baj Singh was armed with a pis- 
tol and the other five accused were armed 
with rifles, Wassan Singh, Joginder Singh 
and Mukhtar Singh fired their rifles at 
Hazara Singh, The rifle shots hit Hazara 
Singh on the left side of his head, and 
he dropped dead. Resham Singh (P. W. 2), 
Bachan Singh and Resham Singh deceas- 
ed started running towards the ploughed 
fields. Meja Singh, Harbhajan Singh and 
Baj Singh chased them. Meja Singh ard 
Harbhajan Singh encircled Resham Singh 
deceased and shot him dead with rifle- 
shots. Baj Singh chased Resham Singh 
(P. W. 2) and Bachan Singh (P. W. 3) and 
fired at them with his pistol. When these 
two were running away, the other two 
accused also fired at them. Resham Singh 
and Bachan Singh, however, succeeded 
in escaping unhurt. Resham Singh (P. W. 
2) immediately reached the Bus Stand 
picked up his motor-cycle 
which was lying there at a shop and 
drove fast to Police Station Valtoha, 
where he lodged the First Information 
Report (Ex. PE) at 4-30 p.m. Police Sub- 
Inspector Bashambar Lal recorded the 
report of Resham Singh and sent a copy 
of the same as a special report to the 
superior officers, including the Judicial 
Magistrate, First Class at Patti, who re- 
ceived the copy of the F.LR. at 6-30 p.m. 
on the same day. While running away 
from the spot, Resham Singh (P.W. 2) 
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had left behind his shoe (Ex. P-1) near 
the scene of murders. . 

4, Sub-Inspector Bashambar Lal 


reached the scene of occurrence at 5-30 
pm. and started investigation. He pre- 
pared the inquest reports regarding the 
deaths of Hazara Singh and Resham 
Singh deceased persons, Hé also took into 
possession blood-stained éarth and other 
relevant articles lying near the two dead- 
bodies. He found two empty cartridge 
cases at the scene of Hazara Singh’s mur- 
der. Hè took them into possession and 
sealed thern into a parcel. Hé also seized 
two pairs of shoes lying at the spot. 


5. After his arrest, Mukhtar Singh 
accused was interrogated by thie Investi- 
gating Officer on August 31, 1973. After 
making a statement, Mukhtar Singh ac- 
cused, in the presence of witnesses, ied 
the police to the discovery of the rifle 
(Ex. P-7) and some live cartridges. The 
rifle and the empty cartridges earlier 
found at the scene of crime were sent to 
the ballistic expert for examination and 
opinion. After examination, the ballistic 
expert of the Forensic Science Labora- 
tory, Chandigarh, reported (vide Ex, P.Q) 
that the 303 fired cartridge, marked Cl, 
had been fired through the 303 rifle 
marked ‘A’ by him. But no definite opin- 
ion could be given regarding the linkage 
of the fired cartridge, marked C2, with 
the 303 rifle, marked ‘A’, due to lack of 
sufficient individual characteristic marks 
on C2. f 


6. Joginder Singh accused was arrest- 
ed on August 24, 1973 and Baj Singh ac- 
cused on December 18, 1973. The post- 
mortem examination of the dead-body of 
Resham Singh was performed by Dr. 
Gursharan Kaur on August 5, 1973 at 
8 am. The Doctor found five gun-shot in~ 
juries on his body. Two of these were 
wounds of entry, with everted margins 
on the back of the left chest. No charring 
was present on any of these gun-shof 
wounds, The death in the opinion of the 
Doctor, was due to shock and haemor- 
rhage resulting from gun-shot injuries on 
the chest which were sufficient to cause 
death in the ordinary course of nature. 


7. On the same day, Dr. Gursharan 
Keur conducted the autopsy on the dead- 
bsdy of Hazara Singh and found four 
five-arm injuries, two of which were 
vrounds of entry and two were wounds 
of exit. All these injuries were on the 
sxull. They involved fracture of the skull 
and darnage to the brain. These injuries 
had been caused with fire-arm and wers 
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sufficient to causé death instantaneously. 
in the ordinary course of nature. 

- & At the trial, the nisin-stay of the 
prosécution was thé téstitnohy of the twa 
eye-witnésses, Resham Singh (P. W. 2} 
arid Bachan Singh (P. W. 3). 

§. Examined under Section 342, Cr 
P. C, Wassan Singh accused admitted 
that hé along with others was tried for 
the murder of Ajit Singh of village Dhual 
and Hazara Singh deceased had appeared 
against him as eye-witness of that mur- 
der; and that he (Wassan Singh) was 
convicted by the Court: of Session, bui 
liad been released on bail pending his ap- 
peal in the High Court. He denied the rest 
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of the prosecution case and stated that 
he had been falsely implicated by the 


relations of Ajit Singh déceased on sus- 
picion; and that on the day of occurrence. 
he was working as a Conductor on a truck 
at Muzaffarnagar, 

10. The plea of Baj Singh was one of 
plain denial of the prosécution case. He 
stated that his brothers Purijab Singh, 
Narinder Singh and Bagicha Singh had 
been prosecuted for the murder of one 
Puran Singh, who was a relation of Ba- 
chan Singh (P. W. 3); that Punjab Singh 
and his companions wére acquitted in 
that case. Baj Singh added that he used 
to look after the defence of the accused in 
Puran Singh’s murder case; and that on ac- 
count of this, he had been falsely impli- 
cated. He further stated that at the time 
of occurrence, he was residing in U. P. 

11. Meja Singh accused, also, denied 
the prosecution case, He stated that one 
Balkar Singh of village Wan had been 
murdered. He (Meja Singh) used to look 
after the defence of Jarnail Singh, his 
wife’s brother, who was being tried for 
the murder of Balkar Singh; that on ac- 
count of this, the relation of the said Bal- 
kar Singh had, in connivance with the 
complainant party, falsely implicated 
him in the instant case. The remaining 
accused, also, denied the circumstances 
appearing in evidence against them. 

12. The learned Additional Sessions 
Judge, Amritsar, who tried the case 
against these six accused persons, found 
that Wassan Singh had a strong motive 
to murder Hazara Singh deceased, be- 
cause the latter had appeared as an eye- 
witness against Wassan Singh in Ajit 
Singh’s murder case. The trial Judge fur- 
ther aecepted the prosecution evidence 
in regard to the fact that a few days be- 
fore this occurrence in question, there 
was a quarrel bétween Hazara Singh de- 
ceased and Resham Singh (P. W. 2) on 
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one side and Mukhtar Singh, and Har- 
bhajan Singh accused on the other, when 
the cattle of the accused had trespassed 
on the land of the deceased and damaged 
his cotton crop; and that on account of 
this ill-will, Joginder Singh, Mukhtar 
Singh and Harbhajan Singh accused had 
a sufficient motive to join hands with 
Wassan Singh accused to murder Hazara 
Singh deceased. The trial Judge further 
found that the prosecution had failed to 
establish the exact nature of the motive 
which might have actuated Meja Singh 
and Baj Singh to murder Resham Singh 
deceased, The trial Judge further held 
that the F.LR. which had been lodged by 
Resham Singh with great promptitude at 
Police Station Valtoha, which was about 
three miles from the place of occurrence, 
furnished valuable corroboration of the 
evidence of Resham Singh (P.W. 2). He 
accepted the evidence of Resham Singh 
and Bachan Singh. He further found that 
Sub-Inspector Bashambar Lal had tried 
to favour Joginder Singh accused by fab- 
ricating a note in his zimini at some sub- 
sequent stage. This note is to the effect, 
that Joginder Singh was, in fact, present 
irrigating his nearby fields and he joined 
the police investigation on the very day 
of occurrence and had remained with the 
police till the investigation by the Deputy 
Superintendent of Police. The trial Judge 
disbelieved the plea of alibi set up by 
Meja Singh accused. In the absence of 
independent evidence, the trial Judge was 
unable to hold from the bare testimony of 
Bishambar Lal, Sub-Inspector, that the 
rifle (Ex. P-7) had been recovered from 
Mukhtar Singh accused. He, however. 
criticised the conduct of Sub-Inspector 
Bishamber Lal in not sending the empty 
cartridges found at the spot to the ballis- 
tic expert of the Forensic Laboratory, 
Chandigarh, with due promptitude. ' In 
the result, the trial Judge held that 
Wassan Singh, Joginder Singh and 
Mukhtar Singh accused had fired their 
rifles at Hazara Singh deceased, and had 
caused his death. He, therefore, convict- 
ed these three accused for the substan- 
tive offence under Section 302, Penal 
Code. He further held that the common 
object of the unlawful assembly consti- 
tuted by the six accused was to murder 
Hazara Singh deceased. He, therefore, 
further convicted all the six accused 
under Section 302 read with Section 149, 
Penal Code, for the murder of Hazara 
Singh. The trial Judge found that the 
murder of Resham Singh did not appear 
to have been caused in prosecution of the 
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common object of-the said unlawful as- 
sembly. He, therefore, convicted Baj 
Singh, Meja Singh and Harbhajan Singh 
accused only under Section 302 read with 
Section 34, Penal Code, for the murder 
of Resham Singh deceased and sentenced 
each of them to imprisonment for life 
and a fine of Rs. 200. In respect of the 
murder of Hazara Singh, Wassan Singh 
was sentenced to death, while each of the 
other five accused were sentenced to im- 
prisonment for life and a fine. 


13. The trial Judge referred the case 
to the High Court for confirmation of the 
death sentence of Wassan Singh. All the 
accused, also, appealed against their con- 
viction and sentences. The High Court 
allowed the appeal, declined the refer- 
ence and rejected the evidence of the 
eye-witnesses, Resham Singh (P. W. 2) 
and Bachan Singh (P. W. 3), for these 
reasons: : 

(i) Both these witnesses are closely re- 
lated to the deceased Hazara Singh, who 
was the principal target of the accused. 

(ii) (a) Excepting in the case of Wassan 
Singh who had undoubtedly a grudge 
against Hazara Singh deceased, it has not 
been satisfactorily established by the pro- 
secution that the other five accused had 
any motive to commit the murders in 
question. ` 

(b) Gajjan Singh, who is said to have 
interceded and pacified both the parties 
at the time of the alleged quarrel over 
cattle trespass, three or four days prior 
to the occurrence, between Mukhtar 
Singh and Harbhajan Singh on one hand 
and Hazara Singh deceased and Resham 
Singh (P. W. 2) on the other, has not been 
examined by the prosecution. 

(c) There was no mention about this 
earlier incident in the statement of 
Bachan Singh (P. W. 3) before the police 
during investigation. 

(iii) Both Resham Singh 
Singh, P. Ws. had earlier been 
involved in cases of serious crime, 
and Bachan Singh was admitted- 
ly registered as a bad character 
with the Police. On account of their ante- 
cedence, Resham Singh and Bachan Singh 
do not appear to be reliable people. 


and Bachan 


(iv) The prosecution story is highly 
unnatural. The presence of these two 
eye-witnesses along with the deceased 


persons was unlikely. Had -these wit- 
nesses been with Hazara Singh deceased, 
they would have been the target of at- 
tack after Hazara Singh was killed and 
not Resham Singh deceased against whom 
the accused had no grudge, 
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(v) Hazara Singh deceased, Bachan 
Singh and Resham Singh, P. Ws., all ad- 
mittedly reside in the hamlet of Hazara 
Singh deceased, and if they had to go to 
Amarkot for making purchases, they 
would have in all probability gone to- 
gether. Bachan Singh’s version, that he 
had gone to Amarkot to make enquiries 
regarding the availability of diesel and 
on his return journey in the way, met 
and joined the company of his brother. 
Hazara Singh deceased, and his compa- 
nions, was not believable, because there 
was no need for Bachan Singh to have 
gone to Amarkot for the purchase of 
diesel as he could have asked Hazara 
Singh to make the necessary enquiries. 
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(vi) There is a material inconsistency 
in the testimony of the two eye-witnesses 
as to when Hazara Singh deceased and 
Resham Singh (P. W. 2) had left their 
behak (hamlet). From the statement of 
Resham Singh (P. W. 2), it appears that 
from their behak they had gone to Amar- 
kot that very day for purchasing cloth 
and on the return journey they met 
Bachan Singh. As against this, the story. 
told by Bachan Singh is that a day ear- 
lier Hazara Singh deceased and Resham 
Singh, P. W. had left their behak for 
some unknown destination and that a day 
later they had met him at the adda, after 
their departure from the behak the pre- 
vious day. This version completely belies 
the version of Resham Singh (P. W. 2) 
that they had left their behak in order 
to make purchases of cloth and other 
articles. 


(vii) Another odd feature brought out 
from the evidence of Resham Singh 
(P. W. 2) is the presence of 
motor-cycle at Amarkot on that day. It 
is surprising that he could afford 
to maintain a  motor-cycle from 
the meagre income that he would have 
got from his 5 or 6 acres of land. His ex- 
planation as to why he left the motor- 
cycle at Amarkot, is also not convincing. 


(viii) The investigation of the case con- 
ducted by the Sub-Inspector Bishamber 
Lal (P. W. 13) does not inspire con- 
fidence. 

(a) The evidence relating to the re- 
covery of empty cartridges (vide Ex. 
P.G.) and pair of shoes from the spot near 
the dead-body of Hazara Singh, was not 
reliable, because P. W. 13 did not men- 
tion about the presence of these articles 
in the inquest report (Ex. PDZ). 

(b) Though the empty (crime) cartridg- 
es recovered from the spot were sent 


S. €. 70t 


to the ballistie expert earlier, they were 
returned to the Folice Station on the 
plea that the test cartridges had not been 
sent along with those empties. “Even if 
it was so, there was no need of sending 
the crime cartridges to the Police Sta- 
tion, as the test cartridges could be sent 
for through a separate letter. In this 
situation, the suggetion that the crime 
cartridge had been later on fired through 
rifle (Ex. P7) when it was recovered can- 
not be considered improbable”. 


Wassan Singh 


(ix) “On arrival at the scene of the in- 
cident, P. W. 13 found Joginder Singh 
accused at a distance of about 100 yards 
irrigating his field. According to Bisham- 
ber Lal, he interrogated Joginder Singh 
there and then, but did not arrest him. 
If Joginder Singh accused had been found 
near the scene of the crime within a 
short time, engaged in his normal acti- 
vities, his participation in the crime 
would be highly improbable.” 

14. Learned counsel for the appellant 
vehemently contends that the reasoning 
of the High Court is manifestly unsound, 
if not wholly perverse. Great emphasis 
has been laid on the fact that the First 
Information Report in this case was 
lodged by Resham Singh (P. W. 2) with 
utmost promptitude, and even its copy 
had reached the Magistrate at about 6 o1 


6-30 p.m. at Patti, on the same day. In 
the First Information Report, proceeds 
the argument, all the material facts in- 


cluding the names of the accused and of 
the witnesses have been mentioned. It is 
submitted that since this F.I.R. was made 
without delay in circumstances in which 
the informant had no time to concoct a 
false story, it furnished valuable corro- 
boration of the evidence of Resham Singh 
(P. W. 2), and made his evidence safe 
enough to be accepted. It is further main- 
tained that in the first place, the prose- 
cution had established that Mukhtar 
Singh, Harbhajan Singh and Joginder 
Singh had also a motive to join hands 
with Wassan Singh to murder Hazara 
Singh deceased, and that even if it wag 
held that such motive on the part of the 
companions of Wassan Singh accused had 
not been substantiated—as the High 
Court has held—then P. Ws. 2 and 3 had 
also no motive or animus to falsely im- 
plicate them. Counsel have criticised the 
failure of the High Court to discuss the 
value and effect of the F.LR. lodged by 
P.W. 2. It is emphasised that the circum- 
stance that the F.L.R. was made without 
delay was a circumstance of paramount 
importance in evaluating Resham Singh’s 
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evidence in particular and the prosecu- 
tion evidence in general. It is argued that 
the omission on the part of the High 
Court to deal with and discuss the F.LR. 
has caused serious aberration in its ap- 
proach and vitiated its appreciation of 
the evidence of the eye-witnesses. 

15. On the other hand, Shri R. K. Jain, 
learned counsel for the respondents, has 
submitted that since the reasons given by 


the High Court in support of the acquittal. 


of the accused cannot be called perverse, 
this Court should not, in keeping with its 
practice, disturb the acquittal even if it 
feels inclined to hold that the view of 
the evidence taken by the trial Court is 
also reasonable. Shri Jain has further 
tried to support the reasoning of the High 
Court. 

46. We have carefully considered the 
contentions canvassed ‘on both sides, We 
are also not unmindful of the fact that 
we are dealing with an appeal against an 
order of acquittal in a double-murder 
case. Even so, we find that the reasons 
given by the High Court for holding that 
Resham Singh (P. W. 2) was not an eye- 
witness of these murders, are utterly un- 
sustainable. The mere fact that Resham 
Singh (P. W. 2) had succeeded in escap- 
ing unhurt, or that there are discrepan- 
cies in the statements of Resham Singh 
(P. W. 2) and Bachan Singh (P. W. 3), as to 
whether they had gone to Amarkot with 
Mazara Singh the deceased on the very 
day of occurrence or a day earlier, 
no ground for jumping to the conclusion 
that P. W. 2 was not in the company of 
the deceased or nearabout the scene of 
occurrence when Hazara Singh and Re- 
sham Singh were shot dead, 


17. The occurrence took place on Au- 
gust 4, 1973, while Resham Singh (P. W. 
2) and Bachan Singh (P. W. 3) were ex- 
amined at the trial on December 27, 1974, 
that is to say, 17 months after the inci- 
dent. Such discrepancies in regard to 
collateral or subsidiary facts or matters 
of detail occur even in the statements of 
truthful witnesses, particularly when 
they are examined to depose to events 
which happened long before their exam- 
ination. Such discrepancies are hardly 
a ground to reject the evidence of the 
witnesses when there is general agree- 
ment and consistency in regard to the 
substratum of the prosecution case. As 
rightly observed by the trial court, Re- 
sham Singh (P. W. 2) was never cross- 
examined by the defence regarding his 
whereabouts and that of Hazara Singh 
deceased on the previous night. . The 
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mere fact that P. W. 2 did not make any 
purchases at Amarkot could hardly be a 
reason to hold that his being in the com- 
pany of Hazara Singh deceased -at the 
material time, was improbable, ` 


18. It is common ground that there 
was no love lost between Wassan Singh. 
appellant and Hazara Singh deceased, 
Wassan Singh, though convicted by the 
trial Court for the murder of Ajit Singh, 
was released on bail by the High Court 
pending his appeal. P. W. 3 is the brother 
and P. W. 2 a relation of the deceased. 
All these three were living together’ in 
the same hamlet in the field. It is in the 
evidence of these witnesses that the 
other accused are partymen of Wassan 
Singh. It is further in evidence that 
sometime before the occurrence both 
Hazara Singh and Resham Singh (P. W. 2) 
were arrested and handcuffed by Darshan . 
Singh, Police Sub-Inspector on the alle- 
gation that they were indulging in smug~ 
gling and would be liquidated. Both of 
them, however, escaped and appeared 
with handcuffs on before the Deputy 
Home Minister and complained against 
the Police Sub-Inspector. Both were pro- 
secuted for smuggling betel leaves across 
the border. It was, therefore, not improb- 
able that this trio consisting of Hazara 
Singh deceased, P. W. 2 and P. W. 3 was, 
as usual, moving about or carrying on 
their activities together. Moreover, the 
deceased Hazara Singh must have known 
that Wassan Singh accused who was in- 
imically disposed towards him, was at 
large on bail. This was an added reason 
for this troika to move about for their 
security, if not for anything also, in the 
company of each other. 


19. Nor could P. W. Bachan Singh’s 
presence at the scene of crime be dis- 
counted and his evidence discarded mere- 
ly on the score that there was no neces- 
sity for him to go to Amarkot for enquir- 
ing about the availability of diesel, 


20. There is one towering circum- 
stance which goes a long way to lend as- 
surance to the claim of P. W. 2 that he 
was an eye-witness of the occurrence. It 
is that the F.I.R. (Ex. P.E) was lodged 
by him at Police Station Valtoha, so 
promptly that he had practically no time 
to spin out a false story. 


21. The learned trial Judge has ac- 
cepted, and rightly so, the sworn testi- 
mony of Resham Singh (P. W. 2) and 
Sub-Inspector Bishamber Lal (P. W. 13), 
who was then Station House Officer, Val- 
toha, to the effect, that the FIR. (Ex. 
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PE), was recorded in the Police Station 
at 4-30 p.m. Police Station Valtoha is 
three miles from Bus Stand Amarkot. 
According to Resham Singh, the occur- 
rence took place at about 3-30 pm. On 
seeing the occurrence and after eluding 
the pursuit, Resham Singh, as he says, 
ran to Adda Amarkot through the fields 
covering a distance of about one kilo- 
metre. According to P. W. 2, his motor- 
cycle was lying at a shop in Amarkot. He 
picked up his motor-cycle from there and 
drove to the Police Station, Valtoha, and 
without loss of time lodged the first in- 
formation, there, The endorsement on Ex. 
PE, bears out that the copy of the First 
Information was in the hands of Shri 
K. K. Garg, Judicial Magistrate, First 
Class, Patti, at 6-30 p.m. This circum- 
stance assures the truth of the prosecu~ 
tion evidence on the .point that the First 
Information Report was made by Resham 
Singh (P. W. 2) at the Police Station at 
4-30 p.m., that is, within two hours of 
the occurrence, without undue delay. The 
learned Judges of the High Court have 
not at all dealt with the F.I.R. or the 
promptitude with which it was made. 
They doubted Resham Singhs version 
that from Amarkot he went on his own 
motor-cycle to Valtoha Police Station. 
The argument employed by the High 
Court is that Resham Singh owned only 
four or five killas of land, and could not 
acquire and maintain a motor-cycle from 
the income of his petty holding. How- 
ever, this was not the defence case. In 
cross-examination, the defence them- 
selves, brought out and tried to establish 
that he was earning by smuggling betel 


or other things to Pakistan. Thus, ac- 
cording to the own showing of the de- 
fence, P.W. 2 had a source of income 


other than his agricultural income. It was, 
therefore, nothing improbable if Resham 
Singh owned a motor-cycle, 


22, Sub-Inspector Bishamber Lal 
(P.W. 13) was not questioned in cross- 
examination as to whether or not Resham 
Singh had come to the Police Station on 
a. motor-cycle. He (P.W. 13} was, how- 
ever, questioned as to what transport he 
had used for going.from the Police Sta- 
tion to the scene of murders. The witness 
replied that. he went on a motor-cycle 
up to Amarkot and from there went on 
foot to the scene of occurrence. Resham 
Singh stated that since it had recently 
rained, the kacha path from Amarkot to 
their hamlet in village Ban, had become 
muddy and unsafe for riding a motor- 
cycle because of the high risk of skid- 
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ding. That: was why, the witness had left 
the motor-cycle at adda Amarkot with a 
shopkeeper. It may be noted that the 
occurrence took place on August 4, 1973 
when the rainy season would be in full 
swing. This explanation of Resham Singh 
(P.W. 2) regarding the kacha path from 
Amarkot to the scene of occurrence, be- 
ing non-motorable on the day of occur- 
rence, receives inferential support from 
the fact appearing in the evidence of 
Bishamber Lal (P.W. 13), that he had to 
cover the distance from Adda Amarkot to 
the place of occurrence, on foot. Thus, 
the reason employed by the High Court 
for disbelieving the version of Resham 
Singh (P.W. 2) regarding his owning and 
going on a motor-cycle from Amarkot to 
Police Station Valtoha, was manifestly 
unsound. 


23. It was argued before the trial 
court on behalf of the accused that the 
occurrence might have taken place at 
about 2 p.m. when Resham Singh (P. W. 2) 
was about 400 or 500 yards away in his 
hamlet, and that on hearing the report 
of gun-fire he was attracted to the scene 
of crime, and he, having seen the dead- 
bodies lying there, went home, took his 
motor-cycle and then drove to the Police 
Station Valtoha and brought Sub-Inspec- 
tor Bishamber Lal to the scene of occur- 
rence and the Sub-Inspector prepared the 
F.I.R. at the spot after deliberation with 
Resham Singh and others, This contention 
was rightly rejected by the trial Court. 
As observed earlier, since it had rained 
a day prior to the occurrence, the kacha 
path from Amarkot to the scene of occur- 
rence and to the hamlet of the deceased 
must have been muddy and slippery. 
Therefore, the very suggestion that from 
village Ban to Amarkot and thereafter to 
Valtoha, Resham Singh went on his 
motor-cycle, was improbable. 


24. Moreover, from the conduct of the 
Investigating Officer, Bishamber Lal, it 
appears that he was not favourably dis- 
posed towards the deceased and the in« 
formant, Indeed, a suggestion was put 
to Bishamber Lal (P.W. 18) by the Pub- 
lie Prosecutor, that he has been unfair in 
the investigation of the case and tried to 
favour Joginder Singh and Meja Singh 
accused. The learned trial Judge found 
that the investigation conducted by Sub- 
Inspector Bishamber Lal was biased in 
favour of Joginder Singh and Meja Singh 
accused persons, and that the Sub-Inspec- 
tor fraudulently interpolated a note in 
his zimini to help Joginder Singh accus- 
ed. The High Court has, also, found that 
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this note in the zimini was a fraudulent 
insertion, This being the case, Sub-In- 
spector Bishamber Lal would be least 
disposed to join hands with Resham Singh 
informant in preparing the First Infor- 
‘mation Report, after deliberation with 
him (P. W. 2) at the spot. 

-°25. Dr. Gursharan Kaur (P.W..1) who 
performed the post-mortem examination 
of the dead bodies of Resham Singh and 
Hazara Singh on August 4, 1973 between 
8 am. and 9 am. respectively, opined 
that the time which elapsed between 


these deaths and their post-mortem 
-examination was about 18 hours, »Thus, 
according to the Doctor’s opinion, also. 


the deaths took place at about 2:-or 3 p.m. 
on- August 4, 1973. The opinion of the 
medical -witness thus corroborated the 
version of Resham Singh (P.W. 2), inas- 
much as:the latter has testified that the 
murders teok place at about 3-30 p.m. 
This means-that the statement of Resham 
Singh (P.W. 2) in the First Information 
Report was made without undue delay. 
and, as such, - furnished very valuable 
corroboration’ of his testimony at the trial, 
in all material particulars. 


26. If the presence of Resham Singh 
(P.W. 2) and Bachan Singh (P.W. 3) at 
the time and place of murders was pro- 
bable, the further question would be, 
how far their evidence could be safely 


accepted against each of the accused per-_ 


sons? 


27. It is true that both these witnesses 
are related to the deceased, and, as such, 
are interested witnesses, Their antece- 
dents, also, are of a questionable nature. 
But their antecedents or mere interested- 
ness was not a valid ground to reject 
their evidence. Persons with such ante- 
cedents are not necessarily untruthful 
witness, Nor mere relationship with the 
deceased was a good ground for discard- 
ing their testimony, when, as we have 
already held, their presence at the scene 
of occurrence was probable, All that was 
necessary was to scrutinise their evi- 
dence with more than ordinary care and 
circumspection with reference to the part 
or role assigned to each of the accused. 
An effort should have been made to sift 
the grain from the chaff; to accept’ what 
appeared to be true and to reject the rest. 
The High Court did not adopt this me- 
thodology in appreciating their evidence. 
Instead, it took a short-cut to disposal, 
and rejected their evidence wholesale 
Against all the accused, for reasons which 
as already discussed, are manifestly . un- 
tenable. - : $ : 
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..28. Keeping the principle enunciated 
above, we have scrutinised the entire 


material on record with particular focus 
on the evidence of P.W. 2 and P.W. 3, 
against each of the accused, Excepting 
the immaterial discrepancies considered 
earlier, the evidence of P.W. 2 and P.W. 3 
was consistent, and their presence as 
already „mentioned, at the time and place 
of murders was probable. Even so, as a 
matter of abundant caution, it will be 
safe to act on their interested evidence 
to the extent to which some assurance 
is coming forth from surrounding cir- 
cumstances or other evidence. 


29. The story narrated by the eys- 
witnesses, Resham Singh and Bachan 
Singh is that Wassan Singh, Mukhtar 
Singh and Joginder Singh first fired a 
volley of rifle-shots at Hazara Singh de- 
ceased as.a result of which he dropped 
dead at ‘the spot. The evidence of the 
Doctor who performed the autopsy on 
the dead’ body of Hazara Singh is to the 
effect that there were two bullet wounds 
‘of entry on.the left side of the head. 
These wounds were located at a distance 
of 2} cms, from each other. There were 
two corresponding wounds of exit. There 
was no blackening or charring around 
these wounds of entry. This indicates that 
these injuries were caused by bullets fir- 
ed almost simultaneously from two sepa- 
rate rifles from a distance beyond 6 feet. 
This means at least the rifles fired by 
two of the three aforesaid accused did 
find their mark, causing instantaneous 
death of the deceased. Now, both the 
Courts below have concurrently found 
that Wassan Singh had a strong motive 
to-murder Hazara Singh deceased. Thi: 
circumstance, by itself, is sufficient te 
lend the necessary assurance to the evi- 
dence of Resham Singh: (P.W. 2) and 
Bachan Singh (P.W. 3) and make it a 
safe basis for convicting Wassan Singh 
accused’ for the murder of Hazara Singh 


30. The trial court had accepted the 
evidence of Resham Singh (P.W. 2) in re- 
gard to the quarrel over cattle trespass 
that took place 3 or 4 days prior to these 
murders between Mukhtar Singh and 
Harbhajan Singh accused on one side. 
and Hazara Singh deceased and P.W. 2 
on the other. This story finds particular 
mention in the F:I-R.- (Ex. PE) which 
was lodged by P.W. 2 without undue 
delay. The High Court has rejected this 
story about this previous quarrel on the 
three-fold ground, namely: (a) Gajjan 
Singh who. interceded and pacified the 


- about this earlier incident in his 
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parties has not been examined; (b) No 
evidence of the extent of damage done to 
the crop or of any complaint made to 
village Panchayat has been produced; (c) 
Bachan Singh (P.W. 3), did not mention 
police 
statement. In our opinion, none of these 
was a valid ground for rejecting the evi- 
dence of Resham Singh (P.W. 2) in regard 
to this incident. Resham Singh’s consist- 
ent testimony on this point corroborated 
by the F.LR. (Ex. PE) was sufficient to 
establish this fact beyond doubt. Thus, 
it was proved by the prosecution that 
Mukhtar Singh accused had also a motive 
to join Wassan Singh accused in killing 
Hazara Singh. The circumstance that 
Mukhtar Singh had also a motive to parti- 
cipate in the murder of Hazara Singh 
deceased lends assurance to the testi- 
mony of Resham Singh (P.W. 2) and 
Bachan Singh (P.W. 3), and strengthens 
the inference of guilt against the said 
accused, also. 


31. It is in the evidence of Sub-Inspec- 
tor Bishamber Lal (P.W. 13) that Mukh- 
tar Singh was arrested on August 18, 
1973 and on August 31, 1973 Mukhtar 
Singh accused, whilst under Police cus- 
tody, made a disclosure statement in the 
presence of Ajit Singh and Sardul Singh 
Constables, that he had kept concealed 
a 303 rifle with 5 cartridges wrapped in 
a piece of cloth in a bundle of reeds lying 
inside the courtyard of his house at vil- 
lage Thathiwala and he could get the 
same discovered. P.W. 13 recorded that 
statement (Ex. P1). Thereafter, the ac- 
cused was taken to village Thathiwala 
where he led the Sub-Inspector in the 
presence of Sardul Singh and Ajit Singh 
Constables to that bundle and got dis- 
covered the rifle (Ex. P7) and the cart- 
ridges (Ex. P8 to 12) therefrom. The Sub- 
Inspector prepared the sketch of the rifle 
and the memo (Ex. PM) which was at- 
tested by the aforesaid Constables, The 
rifle and the cartridges were sealed into 
parcels and were thereafter sent through 
Constable Ajit Singh, with seals intact, 
to the Police Station where they were 
received by the Moharrir Head Constable 
Natha Singh. (P.W. 10). . 
. $2, P.W. 13 has also, stated that he 

had on August 4, 1973 on inspecting the 
scene of murders, found two empty cart- 
ridges (Ex. P3 and Ex. P4) from near the 
dead body of Hazara Singh. The witness 
took them into possession and sealed them 
into a parcel in the presence of Anokh 
Singh and Gajjan Singh witnesses, and 
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prepared the memo (Ex. PG). The parcel 
containing the empties was later deposit- 
ed by the Sub-Inspector, with seals in- 
tact, in the Malkhana of the Police Sta- 
tion, 


33. The evidence of Sub-Inspector 
Bishamber Lal, with regard to the seizure 
of the empty (crime) cartridges from the 
scene of occurrence on August 4, was 
supported by Anokh Singh (P.W. 4) who 
is an attesting witness of the memo, Ex. 
PG. The witness is a resident of village 
Cheema, In cross-examination, he re- 
vealed that these two fired cartridges 
were lying at a distance of 14 karams (8 or 
9 feet) from the dead body of Hazara 
Singh. Nothing was brought out in cross- 
examination to show that the witness was 
in any way interested in the prosecution 
or was related to the deceased or had any 
animus against the accused. Thus, it had 
been clearly proved that two fired cart- 
ridges were picked up from the scene of 
crime and sealed into parcels which were 
later deposited with seals intact in the 
Police Station. In the memo (Ex. PG), it 
is mentioned that these fired cartridges 
were of 303 bore rifle. 


34, Ajit Singh Moharrir Head Con- 
stable (P.W. 11) swore in his affidavit 
that on August 4, 1973, he received the 
sealed parcel of 2 empty cartridges from 
Sub-Inspector Bishamber Lal, The seals 
on the parcel remained intact so long as 
the parcel remained in his custody. 

35. Then, there are the affidavits of 
Avtar Singh Constable (P.W. 9) and 
Natha Singh Moharrir Head Constable 
showing that on September 24, 1973, the 
sealed parcels containing the rifle (Ex 
P7) and the five live cartridges were sent 
through P.W. 9 to the Forensic Science 
Laboratory Chandigarh, who delivered 
the same in the said Laboratory with 
seals intact. 


36. The evidence of P.W. 13 regard- 
ing the discovery of the rifle (Ex. P7) 
from Mukhtar Singh accused was fully 
corroborated by Constable Sardul Singh 
(P.W. 12). His cross-examination reveals 
that Mukhtar Singh was interrogated in 
the Police Station at 4-5 A.M. when he 
made the statement (Ex. PL), leading to ` 
the discovery of the rifle (Ex. P7). Sub- 
Inspector Bishamber Lal (P.W. 13) has 
stated that the sealed parcel containing 
the empty cartridges, that had been 
found at the scene of crime, was sent to 
the Forensic Science Laboratory Chandi- 


garh at a date earlier than the one on 
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which the parcel containing the rifle (Ex: 


P7) and the five live cartridges was sent 
to the said Laboratory, but it was re- 
turned with the objection that it should 
have been sent along with the test cart- 
ridges consequently, this parcel contain- 
ing the empties was again sent to the Fo- 
rensic Laboratory along with the sealed 
parcel containing the rifle (Ex, P7) and 
the live cartridges recovered from Mukh- 
tar Singh accused, 


37. In the ] Report (Ex, PQ) of the Bal- 
listic Expert Ù. A. Kumar) which was 
tendered in evidence and admitted with- 
out objection, it is opined that. the empty 
(crime) cartridge, marked C1, had been 
fired through the rifle (Ex, PT). 


38. In cross-examination, the defence 
suggested to P.W. 13, that he had pur- 
posely recalled the parcel containing the 
empty cartridges from the Forensic Sci- 
ence Laboratory for creating _ evidence 
against the accused and he did so by fir- 
ing one cartridge through the rifle (Ex. 
P7). The oblique suggestion was that the 
cartridge, marked C, which in the opinion 
of the Ballistic Expert had been fired 
through the rifle (Ex. P7) was substitut- 
ed for the original empty cartridge that 
had been found at the scene of murder, 
The Sub-Inspector emphatically denied 
the suggestion. It was further suggested 
to P.W. 13 that the rifle (Ex, P7) had, in 
fact, been handed over to the police by 
the relations of the deceased after pro- 
curing it from some source, This was also 
stoutly denied by P, W. 13. 


39. The learned trial Judge discarded 
this evidence relating to the discovery of 
the rifle (Ex. P7) at the instance of the 
accused, Mukhtar Singh, for the reason 
that Sub-Inspector Bishamber Lal, for 
no good reason, had failed to join respect 
ables of the locality to witness the dis- 
covery of the rifle, and that he (P.W. 13) 
“has tried to be a defence witness rather 
than the investigating officer”, The trial 
Judge accepted Anokh Singh’s’ statement 
regarding the recovery of the two fired 
cartridges from the scene of Hazara 
Singh’s murder on August 4, but he ad- 
versely commented on the conduct of 


Bishamber Lal in delaying the despatch 


of those crime cartridges to the Forensic 
Science Laboratory Chandigarh till . after 
the recovery of the rifle. He observed: 
“In all probability, Sub-Inspector Bisham- 
ber Lal wanted to help the accused by 
creating suspicion with respect to the 
identity of the firing impressions” (on the 
empties). For this reason, according to 


State of Punjab v. Wassan Singh 


A.L R. 


the trial Judge, the ballistic evidence 
“will not be corroborative evidence for 
the prosecution.” 


40. We agree with the trial Court that 
the investigating officer did not delibe- 
rately join with him respectables of the 
locality to attest the statement (Ex. PL) 
made by Mukhtar Singh, and to witness 
the subsequent discovery of the rifle (Ex. 
P7) at the instance of Mukhtar Singh. 
There was substance in-the observation 
of the. trial Judge that the investigation 
was biased: in favour of the accused, If 
that was so, the failure of Bishamber Lal 
(P. W. 13) to join with him respectables 
of the locality was, by itself, no ground 
for ruling out the "evidence of the dis- 
covery of the rifle, altogether. - The parti- ` 
ality of Bishamber Lal towards the 
defence, rather assures the genuineness 
of the discovery. He was least disposed 
to ‘collaborate’ or ‘co-operate’ with the 
relations of the deceased to procure this 
rifle (Ex. P7) from some other source 
and then foist it on Mukhtar Singh. For 
the same reason, it is not possible to hold 
that he recalled the sealed parcel contain- 
ing the fired (crime) cartridges from the 
Laboratory at Chandigarh, for substitut- 
ing a cartridge fired through the rifle 
(Ex. P7) or for fabricating evidence in 
support of the prosecution. Moreover, 
the parcel containing the two empties 
must have been returned by the Director 
of the Forensic Laboratory on his own. 
initiative and not at the instance of the 
Sub-Inspector (P.W, 13), 

41. The omission on the part of this 
investigating officer to join with ‘him 
some independent persons or respectables 
of the locality to witness the recovery, 
devalues that evidence but does not ren- 
der it inadmissible. Although a sugges- 
tion of “planting” the rifle, and fabricate 
ing the evidence of the empty cartridge ` 
(C1) was put to Sub-Inspector Bishamber 
Lal in cross-examination, no such allega- 
tion was made, nor any such plea was 
set up by Mukhtar Singh accused when 
the evidence relating to fhe recovery of 
the two empties from the spot, the dis- 
covery of the rifle (Ex. P7) at his instance 
and the opinion (Ex. PQ) of the Ballistie 
Expert was put to this accused ‘in his 
examination under Section 342, Cr. P. C, 
The circumstance of the recovery of the 


‘rifle (Ex. P7) and the opinion of the 


Ballistic Expert that the empty cartridge 
(marked C1) (found on August 4, at the 
scene of murder) had been fired through 
the rifle (Ex. P7); — though feeble it 
might be — was relevant and furnished 


a 
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_ natural probabilities and 


a further pointer to thé participation of 
Mukhtar Singh in the commission of 
Hazara Singh’s murder by rifle-firé, 

42. In-sum, sufficient assurance of the 
testimony of P.W. 2 and P. W. 3, was 
available from the circumstantial evi- 
dence discussed above, regarding the 
participation of Wassan Singh anid Mukh- 
tar Singh accused in the murder of 
Hazara Singh. The evidence of the eye- 
witnesses therefore, could safely be act- 
ed upon for convicting Wassan Singh 
and Mukhtar Singh accused-respondents 
for the murder of Hazara Singh. 


43. But such assurance of the, evi- 
dence of these eye-witnesses was not 
available against the remaining accused 


regarding either of the murders in ques- 
tion, Joginder Singh accused admittedly 
was not present when the quarrel over 
cattle trespass took place between 
Hazara Singh deceased and P.W., 2 on 
one side, arid Mukhtar Singh and Har- 
bhajan Singh accused on the other. It 
has neither been alleged nor proved that 
Joginder Singh had any motive of his 
own to murder Hazara Singh deceased. 
Although, the investigation betrays a tilt 
in favour of the accused, and P. W. 13 
made a fraudulent insertion in the zimini 
to help Joginder Singh accused, it can- 
not be said that the version of P. W. 13 
to the effect — that when he went to the 
scene of murders at 5-30 P.M., he found 
Joginder Singh irrigating his nearby fields 
at a distance of about 100 yards there- 
from and he (P.W. 13) interrogated him 
there and then, but did not think it neces- 
sary to arrest him, — is necessarily false. 
The absence of motivé, and thé presence 
of Joginder Singh near the scene of crime 
shortly after the murders, engaged in 


normal agricultural activities does cast a. 


doubt about his participation in the com- 
mission of these murders. 

44. P.W. 2 and P.W. 3 have stated that 
they started running away from the spot, 
immediately after Hazara Singh was shot 
dead. The surrounding circumstances, 
the normal 
course of human conduct also suggest 
the same inference, that immediately on 
seeing Hazara Singh being shot down, 
these witnesses who were following 
Hazara Singh, ran fast for their lives. Had 
they tarried for a while at the scene of 
Hazara Singh’s murder, it would have 
been too late for them to escape unhurt, 
In such a situation, when they were being 
pursued by persons armed with fire- 
arms, they could, if at all they turned 
and looked behind, have only a fleeting 
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glimpse in the distance of the assailants 
of Resham Singh deceased. That is why 
Resham Singh (P.W. 2) is not consistent 
in his statements as to which of the ac- 
cused had fired at him when he was run- 
ning away for his life. Moreover, it has 
not been established that any of the siz 
accused had any motive, whatever, to 
murder Resham Singh deceased. 


45. For the’ foregoing reasons, we 
partly allow this appeal by the State, set 
aside the acquittal of Wassan Singh and 
Mukhtar Sirigh accused (respondents) and 
convict them under S. 302 read with Sec- 
tion 34, Penal Code for the murder of 
Hazara Singh deceased and sentence each 
of them to imprisonment for life. We 
would, however, accord the benefit of 
doubt to the rest of the accused (respon- 
dents) and maintain their acquittal on ali 
the counts. Wassan Singh and Mukhtar 
Singh shall surrender to their bail-bonds 
to serve out the sentences inflicted on 
them, 


Commr. of Ranchi 


Appeal partly allowed. 


AIR 1981 SUPREME COURT 707 
(From: Patna) 
S. MURTAZA FAZAL ALI, 


i A. VARADARAJAN AND 


A. N. SEN, JJ. 


Civil Appeal No. 1034 of 1971, 
6-2-1981. . 


Kshitish Chandra Bose, Appellant v. 
Commissioner of Ranchi, Respondent. 

(A) Civil P. C. (5 of 1908), Ss. 100, 105, 
O. 41, R. 25 — Remand — Ynterlocutory 
order — Can be challenged as illegal in 
appeal from final order. Judgments of 
Patna High Court D/- 17-2-1967 and 
30-9-1970, Reversed. 

Where the High Court in second ap- 
peal though not having jurisdiction il- 
legally reversed the concurrent finding 
of fact and ordered remand, the aggriev- 
ed party can, in an appeal to the Sup- 
reme Court from the final order of the. 
High Court after remand, challenge even 
the first order of the High Court’ mak- 
ing remand and all the proceedings 
taken thereafter as a result of the ille- 
gal order of remand. The first judg- 
ment of the High Court ordering remand 
being illegal all the proceedings taken 
thereafter would become void ab initio. 
Judgments of the Patna High Court 
dated 17-2-1967 and 30-9-1970, Reversed. 

(Paras 6, 10, 12, 13) 
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(B) Limitation Act (36 of 1963}, Arti- 
cles 64, 65 — Adverse possession — Proof 
— Possession must be open and without 
any attempt at concealment — Not ne- 
cessary, however, that possession must 
be so effective as to bring it to the speci- 


fic knowledge of owner. Judgments of 
Patna High Court dated 17-2-1967 and 
30-9-1970, Reversed. (Para 8) 

(C) Limitation Act (36 of 1963), Arti- 


cles 64, 65 Adverse possession 
Proof — Land in question consisting of a 
portion of tank or land ‘appurtenant 
thereto --- Does not mean that adverse 
possession cannot be proved. Judgments 
of Patna High Court dated 17-2-1967 and ` 


on — 


30-9-1970, Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1963 SC 302 : (1963) 3 SCR 604: 

1963 All LJ 67 10 


AIR 1963 SC 1203: (1963) 1 SCR 456 
10 


AIR 1961 SC 1097 11 
AIR 1960 SC 941 : (1960) 3 SCR 590 5 
AIR 1959 .SC 57 11 
AIR 1953 SC 23 : 1953 SCR 136: 1953 

All LJ 101 - 5 


FAZAL ALI, J.: This is a plain- 
tiffs appeal by special leave against a 
judgment and decree of the Patna High 
Court dated 30th September, 1970 and’ 
arises in the following circumstances: — 

The plaintiff filed a suit for declaration 
of his title and recovery of possession 
and also a permanent injunction restrain- 
ing the defendant municipality from 
disturbing the possession of the plain- 
tiff. It appears that prior to the suit, 
proceedings under S. 145 were started be- 
tween the parties in which the Magis- 
trate found that the plaintiff was not in 
possession but upheld the possession of 
the defendant on the land until evicted 
in due course of law. 


2 In the suit the plaintiff based his 
claim in respect of plot No. 1735, Ward 
No. I of Ranchi Municipality on the 
‚ground that he had acquired title to the 
land by virtue of a Hukumnama granted 
to him by the landlord. as far back as 
17th April, 1912 which is Exhibit 18. 
Apart from the question of title, the 
plaintiff further pleaded that even if 
the land belonged to the defendant muni- 
cipality, he had acquired title by pre- 
scription by being in possession of the 
land to the knowledge of the municipality 
for more than 30 years, that is to say, 
from 1912 to 1957. 


3. The trial Court accepted the plain- 
tiffs case and decreed the plaintiffs suit 
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both on the question of title and adverse 
possession. The defendant filed an ap- 
peal before the. Additional Judicial 
Commissioner, Ranchi (Chota Nagpur) 
which after a consideration of the evi- 
dence affirmed the finding of the trial 
Court and maintained the decree of the 
trial Court on both points. Thereafter, 
the respondent went up in second ap- 
peal to the High Court which was heard 
by a single Judge of the Court who held 
that there was no clear evidence to show 
that the plaintiff had obtained title by 
adverse possession and by his judgment 
of 17-2-1967 (hereinafter to be referred 
to as ‘the first judgment) remanded the 
case to the trial Court for a decision 
only on the question of title. The effect 
of the order of remand was that so far 
as plaintiff's case that he had acquired 
title by prescription was concerned, it 
was finally decided against him. After 
remand, the Additional Judicial Commis- 
sioner held that the municipality had 
proved its title to the land in dispute and 
accordingly dismissed the plaintiff's suit. 
The plaintiff then went up in appeal to 
the High Court which affirmed the find- 
ing of the Additional Judicial Commis- 
sioner and dismissed the appeal by its 
judgment of 30-9-1967 (or 30-9-1970 ?) 
(hereinafter referred to as, the second 
judgment). ` Hence, this appeal by spe- 
cial leave. 


4. Appearing for the appellant, Mr. 
V. S. Desai, submitted two points be- 
fore us. In the first place, he urged 
that the first judgment of the High Court 
by which it remanded the matter to the 
trial Court for a finding on the question 
of title was legally erroneous inasmuch 
as the High Court exceeded its jurisdic- 
tion under S. 100 of the Code of Civil 
Procedure by reversing pure finding of 
fact given by the two Courts below on 
the question of adverse possession as 
also on the question of title. 


5. Secondly, it was contended that 
even so the finding of the High Court on 
the question of adverse possession was 
given without at all considering the 
materials and evidence on the basis - of 
which the two Courts had concurrently 
found that the plaintiff had acquired 
title by adverse possession. It is true 
that the plaintiff did not come up in ap- 
peal before this Court against the first 
judgment of the High Court obviously 
because the order passed by the High 
Court was not a final one but was in the 
nature of an interlocutory order as the 
case had been remanded to the Addi- 
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tional Judicial Commissioner and if the 
said Court had affirmed the finding of 
the trial Court, no question of filing a 
further appeal to the High Court could 
have arisen. Thus, the appellant could 
not be debarred from challenging the 
validity of the first judgment of the 
High Court even after the second judg- 
ment by the High Court was passed in 
appeal against the order of remand, In 
support. of this contention, the counsel 
for the appellant relied on a decision of 
this Court in the case of Satyadhayan 
Ghosal v. Sm. Deorajin Debi, (1960) 3 
SCR 590: (AIR 1960 SC 941) ‘where 
under similar circumstances this Court 
observed as follows: 


“In our opinion the order of remand 
was an interlocutory judgment which 
did not terminate the proceedings and so 
the correctness thereof can be challeng- 
ed in an appeal from the final order.” 
In coming to this decision this Court re- 
lied on an earlier decision in the case of 
Keshardeo Chamria v. Radha Kissen 
Chamria and vice versa, 1953 SCR 136: 
(AIR 1953 SC 23) where the same view 
was taken, 

6. Mr. Sinha appearing for the res- 
pondent was unable to cite any auth- 
ority of this Court taking a contrary 
view or overriding the decisions refer- 
red to above. In this view of the mat- 
[ter we are of the opinion that it is open 
to the appellant to assail even the first 
judgment of the High Court and if we 
hold that this judgment was legally 
erroneous then all the subsequent pro- 
ceedings, namely, the order of . 
the order passed after remand, the ap- 
peal and the second judgment given by 
the High Court in appeal against the 
order of remand would become non est, 


7. We have gone through the judg- 
ment of the High Court dated 17th Feb., 
1967 and we find that the High 
Court has reversed the findings of fact 
recorded by the two Courts below on the 
question of adverse possession without at 
all displacing the reasons given by the 
Courts below or considering the impor- 
tant circumstances proved and relied on 
by them. The High Court based its 
decision on three circumstances. In the 
first place it was of the opinion that no 
clear case of adverse possession was put 
forward by the plaintiff in his plaint, 

‘and all that Had been pleaded was that 
certain building materials were placed 
on the land in dispute for some time. 
Here, with due respect, we are con- 
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strained to observe that the High Court 
committed a serious error of record. The 
allegations in paras. 6, 7, 8, 9, 15, 17 and 
19 are clear and specific to show the 
nature of the overt acts committed by 
the appellant to the knowledge and no- 
tice of the defendant. It was not a ques- 
tion of a stray or sporadic act of posses- 
sion exercised by the plaintif but the 
plaint shows that there was a consistent 
course of conduct by which the plaintiff 
asserted his hostile title against mumici- 
pality ever since 1912. It has also been 
clearly alleged in the plaint that in spite 
of the objection taken by the munici- 
pality the plaintiff had asserted his 
hostile title by giving notice to the 
municipal authorities and in the year 
1953 even in a criminal case started be- 
tween the parties it was found that the 
plaintiff was in possession, The High 
Court has not at all adverted to any of - 
the circumstances which have been con- 
sidered by the Courts below. For in- 
stance, one of the most important facts 
which clearly proved adverse possession 
was that the plaintiff had let out the 
land for cultivatory purposes and used 
it himself from time to time without any 
protest from the defendant. During the 
period of 45 years no serious attempt 
was made by the municipality to evict 
the plaintiff knowing full well that he 
was asserting hostile title against the 
municipality in respect of the land. For 
these reasons, therefore, the first ground 
on which the High Court based its find- 
ing cannot be supported, 


8. It was then observed by the High 
Court that mere sporadic acts of posses- 
sion exercised from time to time would 
not be sufficient for the acquisition of 
title by adverse possession. As discussed 
above, the High Court has not at all 
cared even to go through the evidence 
regarding the nature of the acts said to 
have been committed by the appellant 
nor to find out whether they were mere- 
ly sporadic or incidental. Another rea- 
son given by the High Court was that 
the adverse possession should have been 
effective and adequate in continuity and 
in publicity. Here, the High Court has 
gone wrong on a point of law. All that 
the law requires is that the possession 
must be dpen and without any attempt 
at concealment, It is not necessary that 
the possession must be so effective so as 
to bring it to the specifie knowledge of 
the owner. Such a requirement may be 
insisted on, where an ouster of title is 
pleaded but that is not the ‘case here. 
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The findings, however, clearly show that 
the possession of the plaintiff was hostile 
to the full knowledge of the munici- 
pality. In this connection we might ex- 
tract below the well considered findings 
recorded by the trial Court and Addi- 
tional Judicial Commissioner both on the 
question of title and that of adverse 
possession, a 

Trial Court (Re-Title): 

“I have, therefore no doubt that these 
receipts relate to the suit land and, 
therefore, they show payment of rent 
by the plaintiff or his father. Thus, it 
häs got to be held that the land belong- 
ed to the landlords within whose zamin- 
dari it lay. The plaintiffs father, there- 
fore, obtained a valid title by the settle- 
ment from them.” f 
(Re-Adverse possession) 

“I, therefore, find that the plaintiff has 
also obtained title by adverse possession 
inasmuch as he and his father before 
him had been in e¢ontinuous possession 
of this land from 1912 till 1957 when 
they were dispossessed by the order of 
the Magistrate in the case under Sec- 
tion 145, Cr. P. C. 
Considering all these, I hold that the 
plaintiff has subsisting title to the suit 


- ‘land and he is entitled to khas posses- 


sion of the same.” 
Additional Judicial Commissioner (Re- 
Title) 

“There can be no doubt that Exts. 5 to 
5 (g) relate to the same lands for which 
the Hukumnama (Ext. 18) was granted as 


they are for the same area as given in- 


the Hukumnama and the first of these 
namely, Ext. 5 is for the very first year 
after the settlement and is dated 20-5- 
1913. - Certainly by the Hukumnama 
(Ext. 18), which is unregistered docu- 
ment the land in suit could be settled 
and ‘it could create good title in favour 
_ of the settlee as the settlement was for 
agricultural purpose and was accom- 
panied by the delivery of possession and 
grant of rent  receipts......... P. Ws, 1, 2, 
6, 9 and 8 (Plaintiff) have stated about 
the constant possession of the plaintiff 
and his father.” 


(Ré-Adverse possession) 

“Thus from the facts stated above it is 
‘quite clear that the plaintiff and his 
father were cdming in possession of the 
land in ‘suit since 1912 till the year 1954- 
55. ‘The Municipality made several at- 
tempts te prevent the plaintiff and his 
father from storing building materials on 
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Thus the plaintiffs father is proved to 
have been in possession of the suit land 
both before and after the Municipal 
Survey of 1928-29. The oral evidence of 
P. Ws. 1, 6, 5, 8 and 9 also prove the 
plaintiff and his father were in actual 
possession of the suit land at all times 
after the settlement by the landlord in 
Hence, the presumption of cor- 
rectness of the Municipal Survey entry 
has beén successfully rebutted in this 
case by the plaintiff.” 

The High Court was clearly in error in 
oe with the aforesaid findings of 


9. Lastly, the High Court thought 
that as the land in question consisted of 
a portion of the tank or a land appur- 
tenant thereto, adverse possession -could 
not be proved. This view also seems to 
be wrong. If a person asserts a hostile 
title even to a tank which, as claimed by 
the municipality, belonged to it and 


‘despite the hostile assertion of title no 


steps were taken by the owner (namely, 
the municipality in this case), to evict 
the trespasser, his title by prescription 
would be complete after thirty years. 


10. On a perusal of the first judg- 
ment of the High Court we are satisfied 
that the High Court ‘clearly exceeded its 
jurisdiction under S. 100 in reversing 
pure concurrent findings of fact given by 
the trial Court and the then Appellate 
Court both en the question of title and 
that of adverse possession. In the case 
of Mst. Kharbuja Kuer v. Jangbahadur 
Rai, (1963) 1 SCR 456: (AIR 1963 SC 
1203) this Court held that the High Court 
had no jurisdiction to entertain second 
appeal on findings of fact even if it was 
erroneous, In this connection this Court 
observed as follows: 

“It is settled law that the High Court 
has no jurisdiction to entertain a second 
appeal on the ground of erroneous find- 
ing of fact. 


As the two Courts approached the evi- 
dence from a correct perspective and 
gave a concurrent finding of fact, the 
High Court had no jurisdiction to inter- 
fere with the said finding.” 
To the same effect is another decision of 
this Court in the case of R. Rama- 
chandra Ayyar v. Ramalingam Chettiar, 
(1963) 3 SCR 604: (AIR 1963 SC 302) 
where the Court. observed as follows :— 
“But the High Court cannot interfere 
with the conclusions of fact recorded by 
the lower Appellate Court, however 
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erroneous the, said conclusions may ap- 
pear to be to the High Court, because, 
as the Privy Council observed, however, 
gross or inexcusable the error may 
Seem to be there is no jurisdiction under 
Section 100 to correct that error.” 

li. The same view was taken in two 
Garlier decisions of this Court in the 
cases of D, Pattabhiramaswamy v. Hanym- 
ayya, AIR 1959 SC 57 and Raruha Singh 
v. Achal Singh, AIR 1961 SC 1097. 

12. Thus, the High Court in this case 
had no jurisdiction after reversing the 
concurrent findings of fact of the Courts 
below on the question of adverse pos- 
session.to remand the case to the Addi- 
tional Judicial Commissioner on the 
question of title which also was conclud- 
ed by the concurrent findings of fact 
arrived at by the two Courts as indicated 
above, 

13. The conclusion, therefore, is in- 
escapable that the first judgment of the 
High Court remanding the case to the 
Additional Judicial Commissioner was 
clearly without jurisdiction and as a 
logical result thereof the order of re- 
mand and all proceedings taken there- 
after would become void ab initio. 


14. For these reasons, therefore, we 
‘allow this appeal, set aside the judg- 
ment of. the High Court under appeal as 
also the judgment of the High Court 
dated 17th February, 1967 and decree- 
the plaintiff’s suit. . 

15. In the peculiar circumstances of- 
. the case, there will be no order as to 
costs, 

Appeal allowed. 


AIR 1981 SUPREME COURT 
(From:— AIR 1981 Mad 82) 
R. S. PATHAK AND O. CHINNAPA 
REDDY, JJ. 
Civil Appeals Nos. 2602-2604 of 1980, 
D/- 5-2-1981, 
State of Tamil Nadu, Appellant v. M/s. 
Hind Stone etc. etc., Respondents, i 
(A) T. N. Minor Mineral Concession 
Rules (1959), R. 8C — Validity — Rule 
is not ultra vires rule making power of 
State Government Advances public 
interest — No misuse of. power by the 
State. AIR 1981 Mad 82, Reversed. 
(Mines & Minerals (Regulation and 
Development) Act (1957), Sections 2, 4A, 
15, 17, 18; Constitution of India, Arts. 245, 
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246: Words & Phrases — “Public In- 
terest”; Administrative Law — Subordi- 
nate legislation — Bona fide exercise of 
power). 


Rule 8C was made in bona fide exer- 
cise of the rule making power of the 
State Government and not in its misuse 
to advance its own self-interest, Making 
a rule which is perfectly in order cannot 
be considered a misuse of the rule mak- 
ing power merely because it advances 
the interest of a State, which really 
means the people of the State. AIR 1981 
Mad 82 Reversed. (Para 6) 

“Public interest” declared in Section 2 
of the Mines & Minerals (Regulation and 
Development) Act (1957) has naturally 
to be the paramount consideration in all 
matters concerning the regulation of 
mines and the development of minerals. 
Parliament’s policy discernible from the 
provisions of the Act is the conservation 
and the prudent and discriminating ex- 
ploitation of mineral, with a view to 
secure maximum benefit to the com- 
munity. In view of the provisions of 
the Act and particularly Sections 4A, 
17 and 18 it cannot be said that the rule 
making authority under Section 15 has 
exceeded its power in banning leases for 
quarrying black granite in favour of pri- 
vate parties and in stipulating that the 
State Government themselves may en- 
gage in quarrying black’ granite or grant 
leases. for quarrying black granite in 
favour of any corporation wholly owned 
by the State Government. To view such 
a rule made by the subordinate legislat- 
ing body as a rule made to benefit itself 
merely because the State Government 
happens to be the subordinate legislating 
body, is, but, to take too narrow a view 
of the functions of that body. (Para 6) 

(B) T. N. Minor Mineral Concession 
Rules (1959), R. 8C — Validity — Not 
invalid on ground that it creates monopoly 
though being a subordinate piece of le- 
gislation — Nor on ground that it in- 
volves major change of policy, which is 
a legislative function, AIR 1981 Mad 
82, Reversed. (Mines & Minerals (Regula- 
tion and Development) Act (1957), Sec- 
tion 15; Constitution of India, Arts 19, 13, 
298 and Sch. VII List MI Entry 21), 


It cannot be said that monopoly, even 
in ` favour of a State Government can 
only be created by plenary and not sub- 
ordinate - legislation. Rule 8C is not 
invalid on ground that it is not open to 
the State Government functioning as the 
subordinate legislating body to create a 
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monopoly . by making a rule when the 
Parliament has not chosen to exercise 
its plenary power to create the monopoly. 
AIR 1960 SC 1073 and AIR 1955 SC 549, 
Rel. on. (Para 7) 
` Further, it cannot also be said that as 
the creation of monopoly involves a 
major change of policy it was a legisla- 
tive function and therefore beyond the 
competence of a subordinate legislating 
body. Whenever there is a switch over 
from ‘private sector’ to ‘public sector’ it 
does not necessarily follow that a change 
of policy requiring express legislative 
sanction is involved. It depends on the 
subject and the statute. If a general and 
complete ban on private mining is not 
imposed but a single minor mineral is 
banned for the purpose of conserving it, 
then the rule made by the subordinate 
legislating body to that effect would not 
involve any change in policy requiring 
legislative sanction. (Para 9) 


(€) Mines & Minerals (Regulation and 
Development) Act (1957), Section 15 — 
Rules under T. N, Minor Mineral 
Concession Rules (1959), Rule 8C — 
Complete prohibition of exploitation of 
black granite by private agencies — 
Rule 8C not ultra vires Section 15 on 
that ground — Word ‘regulation’ in Sec- 
ticn 15 contemplates ‘prohibition’ 
Prohibiting lease of scarce minerals to 
private agencies is effective method of 
conservation and prudent exploitation. 
AIR 1981 Mad 82, Reversed. Case law 
discussed. (Para 10) 

(D) T. N. Minor Mineral Concession 
Rules (1959), Rule 8C — Rule does not 
violate Articles 301 and 303 of the Con- 
stitution. AIR 1981 Mad 82, Reversed. 
(Constitution of India. Arts, 301, £92, 
303; Mines & Minerals (Regulation and 
Development) Act (1957), Section 15), 


The Mines & Minerals (Regulation and 
Development) Act is a regulatory mea- 
sure. The Act and the rules properly 
made thereunder are, therefore, outside 
the purview of Article 301. Rule 8C is a 
statutory rule and is to be treated as 
part of the statute and as effective. 
Rule 8C made in exercise of the powers 
conferred by the Parliament under Sec- 
tion 15-of the Act is, therefore. a law 
made by the Parliament within the mean- 
ing of Article 302. of the Constitution. 
AIR 1981 Mad 82, Reversed. Case law 
discussed, (Para 11) 

(Œ) T. N. Minor Mineral Concession 
Rules (1959), Rr. 8C and 9 — Applicabi- 
lity of — Not confined to fresh applica- 
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tions of leases — Applicable to renewal 
of leases also. AIR 1981 Mad 82 Revers- 
ed. (Mines & Minerals (Regulation and 
Development) Act (1957), Section 15 — 


(Para 12) 

(Œ) T. N. Minor Mineral Concession 
Rules (1959), R. 8C — Applicability — 
Mining lease — Applications made long 
before commencement of R, 8C but dis- 
posed after commencement — R. 8C is 
applicable. AIR 1981 Mad 82, Reversed. 


(Mines and Minerals (Regulation and 
Development) Act (1957), S. 15). 


It is true that the applications for re- 
newal of mining lease are to be disposed 
of within a reasonable time, But it ' 
cannot on that account be said that the 
right to have the application disposed of 
in a reasonable time clothes an applicant 
for a lease with a right to have the ap- 
plication disposed of on the basis of the 
rules in force st the time of the making 
of the application. No one has a vested 
right and therefore the rule in force at 
the time of disposal of the applications 


will be applicable. ATR 1981 Mad 82, 
Reversed, (Para 13) 

(G) T. N. Minor Mineral Concession 
Rules (1959), Rule 8C — Applicability 


— Patta land in which right to minerals 
belongs to private parties — Permission 
to quarry black granite from such 
private land asked — Rule 8C not at- — 
«tracted — It is restricted to granting 
leases’ for quarrying black granite, 
(Para 15) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1459: (1979) 3 SCR 709 10 
AIR 1975 SC 583: (1975) 2 SCR 715: 1975 
Tax LR 1361 10 
AIR. 1970 SC 1486: (1970) 2 SCR 100 1 
AIR 1967 SC 1189: (1967) 2 SCR 361 11 
AIR 1964 SC 1284: (1964) 4 SCR 461 1 
AIR 1962 SC 1406: (1963) 1 SCR 491 11 
AIR 1961 SC 232: (1961) 1 SCR 809 11 
AIR 1961 SC 459: (1961) 2 SCR 537 1 
AIP 1961 SC 751: (1961) 2 SCR 679: 
(1961) 1 Cri LJ 773 11 
AIR 1960 SC 1073: (1960) 3 SCR 742 7 
AIR 1955 SC 549: (1955) 2 SCR 225 8 
1950 AC 235: (1949) 2 All ER 755 Com- 
monwealth of Australia v. Bank of 
New South Wales 10 
1896 AC 88 Municipal Corporation of 2 
City of Toronto v. Virgo 
1896 AC 348:74 LT 533 A G. for anii 
v. A. G. for Dominion 10 


Mr. Lal Narain Sinha, Attorney 
General of India (in C. A. No, 2602): Mr, 
Soli J.. Sorabjee. Sr. Advocate (in C. A. 
No, 2603); Mr. R: Krishnamurthy. Ad. 
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General (in C. A, No. 2604) and Mr, A.V. 
Rangam and Mr, K. Venkatawani, Advo- 
cates (in all Matters) for Appellant; Dr. 
Y. S. Chitale, Sr. Advocate; Mrs, S. Ram- 
chandra and Mukul Mudgal, Advocates, 
for Respondent Nò, 11, Dr. Y. S, Chitale, 
Sr. Advocate; Mr. P. Shanmughan and 
C. S. Vaidyanathan, Advoctes, for Re- 
spondent No, 42, M/s. P. Chidambaram 
and A, S. Nambiar, Advocates for Re- 
spondents. Mr. F. S. Nariman, Sr. Advo- 
cate, Mr. A. V. Rangam and Mr. R, N. 
Sachthey, Advocates, for Interveners. 
M/s. V. Srinivasan, A. Venkatariyana and 
P. N. Ramalingam, Advocates, for Re- 
spondent No, 45. 

CHINNAPPA REDDY, J.:-— Entry 23 
of List II of the Seventh Schedule to the 
Constitution is, “Regulation of mines and 
mineral development subject to the pro- 
visions of List I with respect to regula- 
tion and development under the control 
of the Union”. Entry 54 of List I of the 
Seventh Schedule is “Regulation of 
mines and mineral development to the 
extent to which such regulation and de- 
velopment under the control of the 
Union is declared by Parliament by law 
to be expedient in the public interest”. 
Thus while ‘regulation of mines and 
mineral development is ordinarily a sub- 
ject for State legislation. Parliament 
may, by law, declare the extent to which 
control of such regulation and develop- 
ment by the Union is expedient in the 
public interest, and, to that extent, it 
becomes a subject for Parliamentary 
legislation. Parliament has accordingly 
enacted the Mines and Minerals (Regu- 
lation and Development) Act, 1957. By 
Section 2 of the Act it is declared that it 
is expedient in the public interest that 
the Union should take under its con- 
trol the regulation of mines and the 
development of minerals to the extent 
thereafter provided. It is now common 
ground between the parties that as a 
result of the declaration made by Parlia- 
ment, by Section 2 of the Act, the State 
legislatures are denuded of the ‘whole 
of their legislative power with respect 
to regulation of mines and mineral de- 
velopment and that the entire legislative 
field has been taken over by Parliament. 
That this is the true position in law is 
clear from the pronouncements of this 
Court in The MHingir-Rampur Coal Co. 
Ltd, v. The State of Orissa, (1961) 2 SCR 
537: (AIR 1961 SC 459), State of Orissa 
v. M. A, Tulloch & Co., (1964) 4 SCR 
461: (AIR 1964 SC 1284) and Baijnath 
Kedia v. State of Bihar, (1970) 2 SCR 
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100 : (AIR 1970 SC 1486). Section 3 of 
the Mines- and Minerals (Regulation and 
Development) Act, 1957, defines various 
expressions occurring in the Act. Sec- 
tion 3 (e) defines ‘minor minerals’ and 
it includes any mineral declared te be 
a minor mineral by the Central Govern- 
ment by a notification in the Official 
Gazette, ‘Black granite’ has been so noti- 
fied by the Central Government as a 
minor mineral. Sections 4 to 9A are 
grouped under the heading ‘General Re- 
strictions on undertaking prospecting 
and mining operations.’ These provisions 
as well as Sections 10 to 13 are made 
inapplicable to ‘minor minerals’ by S. 14. 
S. 4 prohibits all prospecting or min- 
ing operations except under a licence or a 
lease granted under the Act and the 
rules made thereundér, Section 4A (1) 
enables the State Government on a re- 
quest made by the Central Government 


-in the interest of regulation of mines and 


mineral development to terminate a 
mining lease pre-maturely and grant a 
fresh mining lease in favour of a Gov- 
ernment Company or Corporation owned 
or controlled by Government. Perhaps 
because Section 4A (1) is inapplicable to 
minor minerals because of the provisions 
of Section 14, Section 4A (2) has been 
expressly enacted making somewhat 
Similar provision, as in Section 4A (1), 
in respect of ‘minor minerals’ also. Sec- 
tion 4A (2) enables the State Govern- 
ment, after consultation with the Central 
Government, if it is of opinion that it is 
expedient in the interest of regulation 
of mines and mineral development so 
to do, to prematurely terminate a min- 
ing lease in respect of any minor mineral 
and grant a fresh lease in respect of 
such mineral in favour of a Government 
Company or Corporation owned or con- 
trolled by Government. Section 5 im- 
poses certain restrictions on the grant of 
prospecting licences and mining leases. 
Section 6 prescribes the maximum area 
for which a prospecting licence or 
mining lease may be granted, Section 7 
prescribes the period for which prospect+ 
ing licences may be granted or renew- 
ed. Section 8 prescribes the period for 
which mining leases may be granted or 
renewed. Section 9 provides for the pay- 
ment of royalty and Section 9A for the 
payment of dead rent. Secs..10, 11 and 
12 constitute a group of sections under 
the title ‘Procedure for obtaining pros- 
pecting licences or mining leases in re- 
spect of land in which the minerals vest 
in the Government’. Section: 10 provides 
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for making applications for prospéctirig 
liéencés or miriing leases in respect df 
any land in which the minérals vest iñ 
the Governmént. Section 11 provides for 
certain préferential tights in favour of 
certain persons in the matter of grant of 
Mining leases. Section 12 prescribes the 
Registér of prospecting licences and 
mining leases to be Mmaintairied by thé 
State Governiient. Section 13 empowers 
tHe Céfitral Govefnmert to make rules 
for régulating the grant of prospecting 
licericés afid mining leases, In particular 
we may merition that Section 13 (2) (a) 
enipowers the Central Government _ fa 
make files providing for ‘the persons 
by Whom, and the manner in which, ap= 
plications for prospecting licences. of 
Mining leaseg in respect of land in which 
the mirierals vest in the Government 
may bë made and the feés to be paid 
therefor”. Section 13 (2) (f), we may 
add, empowers the Central Government 
to make řules providing for ‘the proce- 
or a minthg lease iñ respect Of afiy land 
iri Which” thé minerals vest in a person 
other than thé Government arid the 
térms 6n which, and the conditions sub- 
jēct tó which, such à licence or lease 
May bé granted or renewed’, Section 14, 
makes the provisions öf Sections 4 to 13 
inapplicable to minor minerals. Sec. 15 
empowérs the State Governmient to make 
ritles for regulating the grant of quarry 
Téasés, mining leasés atid 6ther mineral 
écoricession§ iñ réspéct of minor minerals 
and purposes cdiinécted therewith. Sec- 
tion 15 (3) providés for thé payriient of 
royalty in respect of minör minerals at 
the rate prescribéd by the miles framed 
‘by the State Goverfiment, Section 16 
provides for thé iiddificatiori of mining 
leases grarited béforé October 25, 1949. 
Séction 17 enabiés thé Central Govern- 
ment, after cdnsiiltatidi With the State 
Government to urideftake prospecting 
or mining operations in ariy area fot al- 
ready held under any prospecting licence 
in which | event the 
fenton in the official Gazette giving the 
prescribed particulars. The Central Gov- 
emmeért may als6 declare that ño pfo- 
, Specting licence or mining lease shall be 
granted in respect of any land specified 
in the notification. Section 18 ¢asts a 
special duty on the Central Government 
fo take all necessary steps for the con- 
servation and development of minerals 
in India. Sections 19 to 33 are various 
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miscellaneous próvisiðńns with Which we 
are rot now concérned, 


2, Pursuant to the power vested in it 
under Sec, 15 of the Mines and Minerals 
(Regulation and Developmént) Act, 1957, 
the Governnient of Tamil Nadu has made 
the Tamil Nadu Minor Minéral Conces- 
sion Rules, 1959, ‘Section II of the rules 
consisting of Rules 3 to 16 is entitled 
“Government lands in which the minerals 
belong to the Government”. Rule 8 pre- 
scribes the procedure for the .lease of 
quarries to private persons, The’ ordi- 
nary procedure is tó publish a notice - mi 
the District Gazette inviting applica- 
tions, thereafter to. hold an auction and 
finally to grant a lease to the highest 
bidder, Rule 8A which was introduced 
by way of an amendment in 1972, pro- 
vides for a special procedure for the 
sanctioning of leases in favour of appli- 
cants who require the minerals for their 
éxisting industries or who have an in- 
dustrial programme for the utilisation 
of the mineral in their own industry. 
Rule 8B.was introduced in 1975. making 
special provision for the grant of leases 
for quarrying black granite. The rulé 
is as follows: 


“8-B. Lease of quarries in respect of 
black granite to private persons—(1) Not- 
withstanding anything to the contrary 
contained in rules 8 and 8A, the au- 


‘thority competent to gratit leases in re- 


Spect of quarrying black granite shall 
be the State Government. 


(2) An application for the grant of a 
quarrying lease in respect of any land 
shall be made to the Collector of the 
District concerned in the prescribed 
form in triplicate and shall be accom- 
panied by a fee of Rs, 100/-. The Col- 
lector shall after scrutiny, forward the 
application along with his remarks to 
the Director of Industries & Commercé 
who shall technically scrutinise the in- 
dustrial programme given. by the appli- 
cant and forward the application with 
his remarks to the Government, 


(G. O. Ms. No, 993 Industries dt, 25- 
8-1975)”. 


Rulé 8-C was introduced by G. O. Ms. 
No, 1312 Industries dated December 2, 
1977. By this rule leases for quarrying 
black granite in favour of private persons 
are banned, Leasés can only be granted 
in favour of a Corporation wholly owned 
by the State Government. It is the vires 
of this rule which was under challenge 
before the High Court and is also undet 
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challenge now. It will be useful to ex-. 


tract the same. It is as follows : 

“g-C, Lease of quarries in’ respect ôf 
black granite to Government Corpora- 
tion, etc. 

(1) Notwithstanding anything to the 
contrary contained in these rules, on and 
from 7th December 
quarrying black granite shall be grant- 
ed to private persons, 

(2) The State Government themselves 
may engage in quarrying black granite 
or grant leases for quarrying black 
granite in favour of any corporation 
wholly owned by the State Government, 

Provided that in respect of any land 
belonging to any private person, the 
consent of such person shall be obtained 
for such quarrying or lease”. 

3. Rule 9 provides for renewal of 
leases and it is in the following terms :-—- 

9, Renewal of lease: (1) The Col- 
lector may on application renew for a 
further period not exceeding the period 
for which the lease was originally 
granted in each case if he is satisfied 
that :— : - 

(i) such renewal is in the. interests of 
mineral development, and 

(ii) the lease amount is reasonable in 
the circumstances of the case. 

(2) Every application for renewal shall 
be made to Collector, sixty days prior 
.to the date of expiry of the lease: 

Provided that a lease, the period of 
which exceeds ten years shall not be 
renewed except with the sanction of the 
_ Director of Industries and Commerce”. 
A proviso’ was added to Rule 9 (2) in 
1975 and it said: 

“Provided also that the 
quarrying black granite shall be made 
by the Government”, 

4. Several persons who held leases 
for quarrying black granite belonging to 
the State Government and whose leases 
were about to expire, applied to the 
Government of Tamil Nadu for renewal 
of their leases. In some of the cases 
applications were made long prior to 
the date of G. O. Ms. No, 1312 by which 
Rule 8C was introduced. Some applica- 
tions were made after Rule 8C came 
into force. There were also some ap- 
plications for the grant of fresh leases 
for quarrying black granite. All the ap- 
plications were dealt with after Rule 8C 
came into force and all of them were 
rejected in view of Rule 8G. Several 
Writ Petitions were filed in the High 
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Court questioning the vires of Rule 8C 
on various grounds. Apart from can- 
vassing the vires of Rule 8C, it was con- 
tended that Rule 8C did not apply to 
grant of renewals of lease at all. It was 
also argued that in any event, in those 
eases. in which the applications for re- 
newal had been made prior to the’ com- 
ing into force of Rule 8C, their applica- 
tions should have been dealt with with- 
out reference to Rule 8C. . The Madras 
High Court while not accepting some of 
the contentions raised on behalf of the 
applicants, struck down Rule 8C on the 
ground that it exceeded the rule making 
power given to the State Government 
under Section 15 which, it was said, 


-was only to regulate and not to prohibit 


the grant of mining leases, As a conse- 
quence all the applications were directed 
to be disposed of without reference to 
Rule 8C. It was also observed that 
even if Rule 8C was valid it applied only 
to the grant of fresh leases and not to 
renewals. It was also held that it was 
not open to the Government to keep the 
applications pending for a long time and 
then to dispose them of on the basis of 
a rule which had come into force later. 
The State Government has come in ap- 
peal against the judgment of the Mad- 
ras High Court while the respondent- 
applicants have tried to sustain the 
judgment of the Madras High Court on 
grounds which were . decided ` against 
them by the Madras High Court. 

5. The learned Attorney General who 
appeared for the Government of Tamil 
Nadu submitted that the approach of 
the High Court was vitiated by its failure 
te notice the crucial circumstance that 
the minerals belonged to the Govern- 
ment and the applicants had no vested 
or indefeasible right to obtain a lease or 
a renewal to quarry the minerals, There 
were goed reasons for banning the grant 
of leases to quarry black granite to pri- 
vate parties and in the light of those re- 
asons the Government could not be 
compelled to grant leases which would 
result in the destruction of the mineral 
resources of the country. Shri K. K. 
Venugopal, learned counsel, who led the 
argument for the respondents submitted 
that the question of ownership of the 
minerals was irrelevant. In making the 
rules the State Government was acting 
as a delegate and not as the owner of 
the minerals. He submitted that it was 
not open to the State Government to ex- 
ercise its subordinate legislative function 
in a manner to benefit itself as owner 
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of the minerals, nor was it open to the 
State Government to create a monopoly 
by such means. According to Shri Ven- 
ugopal creation of a monopoly in the 
State was essentially a legislative func- 
tion and was incapable of delegation. It 
was claimed that there were violation of 
Articles 301 and 303 of the Constitution. 
It was further claimed that Section 15 
of the Mines and Minerals (Regulation 
and Development) Act 1957, enabled the 
State Government to make rules to re- 
gulate the grant of leases and not to 
prohibit them. In any case it was said 
that R. 8C had no application to rene- 
wals and that in any event it would not 
have the effect of affecting applications 
made more than 60 days before it came 
into force, 

6. Rivers, Forests, Minerals and such 
other resources constitute a nation’s 
natural wealth. These resources are 
not to be frittered away and exhausted 
by any one generation. Every generation 
owes a duty to all succeeding generations 
to develop and conserve the natural re- 
sources of the nation in the best possible 
way. It is in the interest of mankind. It 
is in the interest of the Nation. It is 
recognised by Parliament. Parliament 
has declared that it is expedient in the 
‘public interest that the Union should 
take under its control the regulation of 
mines and the development of minerals. 
It has enacted the Mines and Minerals 
(Regulation and Development) Act, 1957. 
We have already referred to its salient 
provisions. Section 18, we have noticed, 
casts a special duty on the Central Gov- 
ernment to take necessary steps for 
the conservation and development of 
minerals in India, Section 17 authorises 
the Central Government itself to under- 
take prospecting or mining operations 
in any area not already held under any 
prospecting licence or mining lease. 
Section 44 empowers the State Govern- 
ment on the request of the Central 
Government, in the case of minerals other 
than minor minerals, to prematurely 
terminate existing mining leases and 
grant fresh leases in favour of a Govern- 
ment Company or Corporation owned 
or controlled by Government, if it is 
expedient in the interest of regulation of 
mines and mineral development to do so. 
In the case of minor minerals, the State 
Government is similarly empowered, 
after consultation with the Central Gov- 
vernment. The public interest which in- 
duced Parliament to make the declara- 
tion contained in Section 2 of the Mines 


State of T. N, v. M/s. Hind Stone 


AIR. 


and Minerals (Regulation and Develop- 
ment) Act, 1957, has naturally to be the 
paramount consideration in all matters 
concerning the regulation of mines and 
the development of minerals, Parlia- 
ment’s policy is clearly discernible 
from the provisions of the Act. It is the 
conservation and the prudent and dis- 
criminating exploitation of minerals, 
with a view to secure maximum benefit 
to the community, There are clear 
sign posts to lead and guide the subordi- 
nate legislating authority in the matter 
of the making of rules. Viewed in the 
light shed by the other provisions of the 
Act, particularly Sections 4A, 17 and 18 
it cannot be said that the rule making 
authority under Section 15 has exceeded 
its powers in banning leases for quarry- 
ing black granite in favour of private 
parties and in stipulating that the State 
Government themselves may engage in 
quarrying black granite or grant leases 
for quarrying black granite in favour of 
any corporation wholly owned by the 
State Government. To view such a rule 
made by the Subordinate legislating 
body as a rule made to benefit itself 
merely because the State Government 
happens to be the subordinate legislating 
body, is, but, to take too narrow a view 
of the functions of that body. The re- 
asons that prompted the State Govern- 
ment to make Rule 8-C were explained 
at great length in the common counter 
affidavit filed on behalf of the State 
Government before the High Court. We 
find no good reason for not accepting the 
Statements made in the counter affidavit. 
It was said there: 





“I submit that the Jeases for black 
granite are governed by the Tamil Nadu 
Minor Mineral Concession Rules 1959, 
under which originally there was scope 
for auctioning of quarries of minor mi- 
nerals. In amendment issued in the 
G, O. dated 6-12-1972, under Rule 8-A it 
was indicated that the Collector may 
sanction leases in favour of applicants, 
who are having an industrial programme 
to utilise the minerals in their own in- 
dustry, This provision is applicable ta 
all minerals including black granites, 
However, it was found that there were 
several cases where lessees who obtained 
the black granite areas on lease by auc- 
tion were not quarrying in a systematic 
and planned manner taking into consid- 
eration the welfare and safety measures 
of the workers as well as the conserva- 
tion of minerals. Even .after the intro- 
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duction of the amendment under 
Rule 8-A in most cases, the industry set 
up was of a flimsy nature more to cir- 
cumvent the rule than to really introduce 
industry including mechanised. cutting 
and polishing. The lessees were also in- 
terested only in obtaining the maximum 
profit in the shortest period of time 
without taking into consideration the 
proper mining and development of the 
mineral. There was also considerable 
wastage of new materials due to waste- 
ful mining. Therefore, Government is- 
sued a further amendment as Rule 8-B 
wherein the competent authority to 
grant leases in respect of the quarrying 
black granite was transferred from the 
Collector to the State Government level. 
They also prescribed a standard form 
and an application fee to be paid with 
the application. The amendment states 
that the Director of Industries and 
Commerce shall technically scrutinise 
the industrial programme given by the 
applicant while forwarding the same to 
Government. At the same time, in the 
G. O. issued along with amendment, it 
was stated that if any of the State Gov- 
ernment Organisations like Tamil Nadu 
Small Industries Corporation Limited, 
Tamil Nadu Small Industries Develop- 
ment Corporation Limited, Tamil Nadu 
Industrial Development Corporation 
Limited is interested to obtain a lease 
for black granite in a particular area, 
preference will be given to Government 
undertaking over other private enterpre- 
neurs for granting the leases applied 
for by them. However, in spite of these 
amendments to regulate the grant of 
mining lease, there were a large number 
of lessees (exceeding 140), who were 
engaged in mining without proper tech- 
nical guidance or safety measures ete., 
for the workers. These lessees made a 
strong representation to the then Gov- 
ernment in 1976 expressing that though 
they had given assurance to set up in- 
dustries to use the granites, they were 
not able to do so far various reasons. 
They also represented that they should 
be allowed to export the raw blocks of 
black granites. Therefore, Government 
had issued a Government Order dated 
15-2-1977, relating to relaxation of the 
ban of export of raw blocks and provi- 
sion for setting up a polishing or finish- 
ing unit was not made a pre-requisite. 
They have also stated that the terms 
and conditions for the existing losses 


would remain in force. However, on an 
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examination of the performance of the 
lessees over the past several years, it 
has been found that excepting in a very 
few cases, none of the lessees had set up 
proper industries or developed systema- 
tic mining of the quarries. The exports 
continue to be mainly on the raw black 
granite materials and not cut and pol- 
ished slabs, A large number of the leases 
were not operating either due to specu- 
lation or lack of finance from the lessees. 
Therefore, Government decided that 
there should be no further grant of lease 
te private entrepreneurs for black 
granite, This was mentioned in G. O. Ms. 
No. 1312 Industries dated 2-12-1977.” 
We are satisfied that Rule 8C was made 
in bona fide exercise of the rule making 
power of the State Government and not 
in its misuse to advance its own self- 
interest, We however guard ourselves 
against being understood that we havé 
accepted the position that making a rule 
which is perfectly in order is to be con- 
sidered a misuse of the rule making 
power, if it advances the interest of a 
State, which really means the people of 
the State. 

7. One of the submissions on behalf 
of the respondents was that monopoly 
was a distinct legislative subject under 
Entry 21 of List III of the Seventh Sche- 
dule to the Constitution and therefore 
monopoly, even in favour of a State 
Government can only be created by 
plenary and not subordinate legislation. 
Parliament not having chosen to exercise 
its plenary power it was not open to 
the subordinate legislating body to 
create a monopoly by making a rule, 
Our attention was invited to H. C. Na- 
rayanappa v., State of Mysore, (1960) 3 
SCR 742 at pp. 745, 752-753 : (AIR 1960 
SC 1073), where it was held that the ex- 
pression ‘Commercial and industrial 
monopolies’ in Entry 21 of List III of the 
Seventh Schedule to the Constitution 
was not confined to legislation to con- 
trol of monopolies but was wide enough 
to include grant or creation of commer- 
cial or industrial monopolies in favour of 
the State Govt. also. We are unable 
to agree with Shri Venugopal’s submis- 
sion. The very decision cited by him 
furnishes the answer. The validity of 
a scheme for nationalisation of certain 
routes made pursuant to the powers 
conferred by Chapter IVA of the Motor 
Vehicles Act was under attack in that 
case, One of the grounds of attack was 
“that i 
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“by Chapter [VA of the: Motor Vehi= 
cles Act, 1939’ Parliament: had! merely at~ 
tempted to regulate’ the: procedúre for en= 
try by the States ińto the business of! 
motor transport in the State arid if the 
absence of legislation e&ptessly under> 
taken by the State’ of Mysore’ iñ that 
behalf,. that’ State’ was! iñcompetent to 
ériter into the arena of motor transport 
business’ to the’ exclusion’ of private’ op= 
erators;” 


Sustenance for the submission: was: sought 
to be drawn from the language of Arti- 
cle 19° (6) (ii) which. provides that noth- 
ing in- Article 19 (1) (g) shall ‘prevent 
the State from making: any law relating: 
to’ ‘the carrying on by the State, or: by 
å Corporation. owned or controlled. by 
„the State, of any. trade, business, indus- 
try or service, whether to' the exclusion, 
complete or partial, of citizens or other- 
wise’. The argument was that- a: State or 
a Corporation owned or controlled- by, 
the State could: carry. on- a trade, busi- 
hess, industry. or service to’ the exclu- 
` sion, complete or partial, of: citizens, only 
if the State made a law relating: to it: 
The argument was repelled by the Court 
im these words: 


“The plea sought to be fourded! oni’ the’ 
phraseology’ used’ in Article 19’ (6) that 
the’ Staté intending: to catty’ on trade or 
business! must itself enact’ the law’ auth 
orising it to carry on trade or Business’ 
is equally devoid of. force’ The expres= 
sion’ ‘the Staté” as’ defined’ in Article 12 
is inclusive of the Government arid Par- 
lianientť of Indi? and the Government’ 
and the Legislature of each of the: States. 
Under entry No: 2f of the’ Concurrent! 


List, the Parliament being com: petent to’: 
1 


legislate for creating’ commercial’ or trads 


ing monopolies, there‘ is nothing’ in ‘the: 


Constitution which deprives it of the’ 
power to create a commercial or trading’ 
monopoly in the constittient’ States) Arti- 
cle 19 (6): is a mere’ saving’ provision: its 
function iS’ not to create a power but 
to immunise from attack the éxercise of 
legislative power’ fällig within its am- 
bit. The right of the State to- carry on’ 
frade or business to the exclusion of 
others does’ not arise by virtue of Arti- 
cle 19° (6). The right of the State to carry’ 
on trade’ o¥ business’ is recognised by’ 
Article 298; authority to’ exclude’ compe- 
titors in the field ‘of such trade or busi- 
néss is conferréd on thé State by ef~ 
frusting power to’ ériact’ laws: under’ ér- 
try 21 of List Hi of the’ event Sche- 
dule, and the exercise of that power’ in’ 


` 
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thé context! of fuñdameñtal rights is sec= 
ured’ from attack by’ Article 19 (6): 


In. any event, the expression. ‘law’ as. 
defined in- Article 13 (3). (a). includes. any: 
ordinance,. order, bye-law, rule. regula- 
tion, notification, custom,, etc.,, and the 
scheme framed under Section: 68€ may 
properly. be regarded as ‘law’ within the 
meaning. of Article 19 (6) made by. the . 
State excluding. private operators from- 
notified routes or notified areas, and. im- 
mune from the attack that it. infringes: 
the fundamental right guaranteed by 
Article 19 (1) (g 


& Earlier im Rab Sahib) Ranp revoked 
Kapur’ vi. The’ State of Punjab- (1955) 2 
SCR: 225: (AIR 1955: SG 549) before: the 
Seventh? Amendment: of the Constitution 


-by which the present Article 298 was 


substituted’ for the old Article’. the ques- 
tio arose Whether itt was: beyond the: 
competence off the executive Govertirient’ 
tò carry oÑ a business! without. specific 
legislative sanction THe answer was that: 
it was! not!. What’ was said! by the Court: 
if that case was: incorporated! in the 
Seventh’ Amendnient of the Constittitiom. 
TE that case' the facts were that the State 
of Punjab, by’ a series‘ of executive: 
orders Had established for itself a mono- 
poly in the busifiess of printing: arid sel- 
lng: text’ books for use: iy Schools. The 
argument that legislative sanction was! 
neééssary’ to enable the State Govern= 
ment to carry or: the business of piirit- 
ing’ did publishing. text books was re 
pelled and it was held. that: no funda= 
invoked! the jurisdiction: off the: Court. had 
Beem irifriviged, 

9. Another’ of the submissions of’ the 
learned! counsel’ was that G. O) Ms; Nox 
1312 dated December X 1977 involved a 
major’ change of policy, which was a 
legislative function’ añd therefore beyord 
the compétence of a subordinate Iégistat= 
mission: Wherievér thers is à switch over 
from ‘private sector” to- ‘public séctor’ it 
does not necessarily follow’ that a charige 
of policy. réquiring express legislative 
sanction is involved: It depends òn the 
subject and the’ statute. For example, if 
a decision’ is taken to impose a general 
arid’ complete bañ on přivat® mining of 
all’ minor minérals; such @ ban may in- 
volve the reversal of a major policy and 
so it may require legislative sanetion. 
But if a decision is taken to ban private 
mining of a single minor mineral for the 
purpése öf cOfserving it, suck ä ban, if 
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it is otherwise within the bounds of the 
authority given to the Government by 
the Statute, cannot be said to involve 
any change of policy. The policy of the 
Act remains the same and it is, as we 
said, the conservation and the prudent 
and discriminating exploitation of mine- 
rals, with a view to secure maximum 
benefit to the community. Exploitation 
of minerals by the private and/or the 
public sector is contemplated. If in the 
pursuit of the avowed policy of the Act, 
it is thought exploitation by the public 
sector is best and wisest in the case of 
a particular mineral and, in consequence 
the authority competent to make the sub- 
ordinate legislation makes a rule ban- 
ning private exploitation of such mine- 
ral. which was hitherto permitted we are 
unable to see any change of policy mere- 
ly because what was previously permit- 
ted is no longer permitted. 

10. .One of the arguments pressed be- 
fore us was that Section 15 of the Mines 
and Minerals (Regulation and ' Develop- 
ment) Act authorised the making of rules 
for regulating the grant of mining leases 
and not for prohibiting them as R. 8-C 
sought to do, and, therefore, ‘Rule 8-C 
was ultra vires Section 15. Well known 
cases on the subject right from Munici- 
pal Corporation of the City of Toronto 
v. Virgo, 1896 AC 88 and Attorney Gen- 
eral for Ontario v. Attorney General for 
the Dominion, 1896 AC 348 up to State of 
Uttar Pradesh v. Hindustan Aluminium 
Corporation Ltd, (1979) 3 SCR 709: (AIR 
1979 SC 1459), were brought to our at- 
tention. We do not think that ‘Regula- 
tion’ has that rigidity of meaning as 
never to take in ‘Prohibition’, Much de- 
nends on the context in which the ex- 
pression is used in the Statute and the 
object sought to be achieved by the con- 
templated regulation, It was observed by 
Mathew, J, in G. K. Krishnan v. The 
State of Tamil Nadu (1975) 2 SCR 715 at 
p. 721: (ATR 1975 SC 583), “The word 
‘regulation’ has no fixed connotation, Its 
meaning differs according to the nature 
of the thing to which it is applied”. In 
modern statutes concerned as they are 
with economic and social activities, ‘regue 
lation’ must, of necessity, receive so wide 
an interpretation that in certain situa- 
tions, it must exclude competition to the 
public sector from the private sector. 
More so in a welfare State, it was point- 
ed out by the Privy Council in Common- 
wealth of Australia v. Bank of New South 
Wales, 1950 AC 235 — and we agree with 
what was stated therein — that the pro- 
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blem whether an enactment was regulat- 
ory or something more or whether a re- 
striction was direct or only remote or 
only incidental involved, not so much 
legal as political, social or economic con- 
sideration and that it could not be laid 
down that in no circumstances could the 
exclusion of competition so as to ~create 
a monopoly, either in a State or Com- 
monwealth agency, be justified. Each 
case, it was said, must be judged on its 
own facts and in its own setting of time 
and circumstances and it might be that 
in regard to some economic activities and 
at some stage of social development, pro- 
hibition with a view to State monopoly 
was the only practical and reasonable 
manner of regulation. The statute with 
which we are concerned, the Mines and 
Minerals (Development and Regulation) 
Act, is aimed, as we have already said 
more than once, at the conservation and 
the prudent and discriminating exploita- 
tion of minerals, Surely, in the case of 
a scarce mineral, to permit exploitation 
by the State or its agency and to prohi- 
bit exploitation by private agencies is 
the most effective method of conserva- 
tion and prudent exploitation, Tf you 
want to conserve for the future, you 
must prohibit in the present. We have 
no doubt that the prohibiting of leases 
in certain cases is part of the regulation 
contemplated by Section 15 of the Act. 
11. The submission of the learned 
counsel that the impugned rule contra 
wened Articles 301 and 303 of the Con- 
stitution is equally without force. Now, 
“the restrictions freedom from which is 
guaranteed by Article 301 would be such 
restrictions:as directly and immediately 
restrict or impede the free flow or move- 
ment of trade” (Atiabari Tea Co, Lid. 
v. State of Assam (1961) 1 SCR 
809: (AIR 1961 SC 232)). And, re- 
gulatory measures or measures im- 
‘posing compensatory taxes for the 
use of trading facilities do not come 
within the purview of restrictions con- 
templated by Article 301”, “They are ex- 
cluded from the purview of the provi- 
sions of Part XIII of the Constitution for 
the simple reason that they do not ham- 
per trade, commerce or inter-course but 
rather facilitate them” (The Automobile 
Transport, Rajasthan Ltd. v. State of 
Rajasthan (1963) 1 SCR 491: (AIR 1962 
SC 1406). The Mines & Minerals (Regu- 
lation and Development) Act is, without 
doubt a regulatory measure, Parliament 


-having enacted it for the express purpose 


of “the regulation of mines and the dev- 
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elopment of minerals”. The Act and the 
rules properly made thereunder are, 
therefore, outside the purview of Arti- 
cle 301. Even otherwise Article 302 which 
enables Parliament, by law, to impose 
such restrictions on the freedom of trade, 
commerce or intercourse between one 
State and another or within any part of 
the territory of India as may be require- 
edin the public interest also furnishes 
an answer to the claim based on the al- 
Jeged contravention of Article 301. The 
Mines and Minerals (Regulation and 
- Development) Act is a law enacted hy 
Parliament and declared by Parliament 
to be expedient in the public interest. 
Rule 8C has been made by the State 
Government by notification in the official 
Gazette, pursuant to the power confer- 
red upon it by Section 15 of the Act. A 
statutory rule, while ever subordinate to 
the parent statute, is, otherwise, to be 
treated as part of the statute and as ef- 
fective. “Rules made under the Statute 
must be treated for all purposes of con- 
struction or obligation exactly as if they 
were in the Act and are to be of the 
same effect as if contained in the Act 
and are to: be judicially noticed for all 
purposes of construction or obligation” 
(State of U. P. v, Babu Ram Upadhya 
(1961) 2 SCR 679 at p. 702: (AIR 1961 
SC 751)); (See also Maxwell: Interpreta- 
tion of Statutes, 11th Edn. pp. 49-50). So, 
statutory rules made pursuant to the 
power entrusted by Parliament are law 
made by Parliament within the meaning 
of Article 302 of the Constitution, To 
hold otherwise would be to ignore the 
complex demands made upon modern 
legislation which necessitate the plenary 
legislating body to discharge its legisla- 
tive function by laying down broad 
guidelines and standards, to lead and 
guide as it were, leaving it to the sub- 
ordinate legislating body to fill up the 
details by making necessary rules and to 
amend the rules from time to time to 
meet unforeseen and unpredictable situa- 
tions, all within the frame work of the 
power 
legislating body. State of Mysore v. H. 
Sanjeeviah. (1967) 2 SCR 361: (AIR 1967 
SC 1189) was cited to us to show that 
rules did not become part of the statute. 
That was a case where by reference to 
Section 77 of the Mysore Forest Act 
which declared the effect of the rules, it 
was held that the rules when made did 
not become part of the Act, That was 
apparently because of the specific provi- 
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sions of Section 77 which while declar- 
ing that the rules would have the force 
of law stopped short of declaring that 
they would become part of the Act. In 
the absence of any express provision, as 
now, the ordinary rule as enunciated in 
Maxwell and State of Uttar Pradesh v. 
Babu Ram Upadhya would perforce ap- 
ply. 


- 12. The next question for considera- 
tion is whether Rule 8-C is attracted 
when applications for renewal of leases 
are dealt with, The argument was that 
Rule 9 itself laid down the criteria for 
grant of renewal of leases and therefore 
Rule 8-C should be confined, in its ap- 
plication, to grant of leases in the first 
instance, We are unable to see the force 
of the submission, Rule 9 makes it clear 
that a renewal is not to be obtained 
automatically. for the mere asking. The 
applicant for the renewal has, particular- 
ly, to satisfy the Government that the 
renewal is in the interests of mineral 
development and that the lease amount 
is reasonable in the circumstances of the 
case. These conditions have to be fulfill- 
ed in addition to whatever criteria is ap- 
plicable at the time of the grant of lease 
in the first instance, suitably adapted, of 
course, to grant of renewal. Not to apply 
the criteria applicable in the first in- 
stance may lead to absurd results, If as 
a result of experience gained after 
watching the performance of private en- 
trepreneurs in the mining of minor min- 
erals it is decided to stop grant of leases 
in the private sector in the interest of 
conservation of the particular mineral 
resource, attainment of the object sought 
will be frustrated if renewal is to ba 
granted to private entrepreneurs without 
regard to the changed outlook, In fact, 
some of the applicants for renewal of 
leases may themselves be the persons 
who are responsible for the changed out- 
look, To renew Jeases in favour of such 
persons would make the~ making of 
Rule 8C a mere exercise in futility. It 
must be remembered that an application 
for the renewal of a lease is, in essence 
an application for the grant of a lease 
for a fresh period. We are, therefore, of 
the view that Rule 8C is attracted in 
considering applications for renewal of 
leases also, 


13. Another submission of the learned 
counsel in connection with the considera- 
tion of applications for renewal was that 
applications made sixty days or more be- 
fore the date of G.O.Ms, No, 1312 (2-12- 
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1977) should be dealt with as if Rule 8C 
had not come into force, It was also con- 
tended that even applications for grant 
of leases made long before the date of 
G.O.Ms. No, 1312 ‘should be dealt with 
as if Rule 8C had not come into force. 
The submission was that it was not open 
to the Government to keep applications 
for the grant of leases and applications 
for renewal pending for a long time and 
then to reject them on the basis of R. 8C 
notwithstanding the fact that the appli- 
cations had been made long prior to the 
date on which Rule 8C came into force. 
While it is true that such applications 
should be dealt with within a reasonable 
time, it cannot on that account be said 
that the right to have an application dis- 
posed of in a reasonable time clothes an 
applicant for a lease with a right to have 
the application disposed of on the basis 
of the rules in force at the time of the 
making of the application. No one has a 
vested right to the grant or renewal of 
a lease and none can claim a vested right 
to have an application for the grant or 
renewal of a lease dealt with in a parti- 
cular way, by applying particular provi- 
sions, In the absence of any vested rights 
in anyone, an application for a lease has 
necessarily to be dealt with according to 
the rules in force on the date of the dis- 
posal of the application despite the fact 
that there is a long delay since the mak- 
ing of the application. We are, therefore, 
unable to accept the submission of the 
learned counsel that applications for the 
grant or renewal of leases made long 
prior to the date of G.O.Ms. No, 1312 
should be dealt with as if Rule 8C did 
Inot exist. 3 


14, In the view that we have taken 
on the several questions argued before 
us all the appeals arising out of applica- 
tions for the grant or renewal of leases 
for quarrying black granite in Govern- 
ment lands are allowed and the writ 
petitions filed in the High Court are dis- 
missed, Special leave is granted in cases 
in which leave had not been previously 
granted. The appeals are allowed and 
disposed of in the same manner. 


15, There are, however, a few appeals 
in which the applications were not for 
the grant or renewal of leases to quarry 
black granite in Government lands but 
were for permission to quarry black gra- 
nite. in Patta lands in which the right 
to minerals belonged to the applicants- 
private owners themselves. Apart from 
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the fact that Rule 8C occurs in a group 
of Rules in Section II which bears the 
head “Government lands in which the 
minerals belong to the Government” 
while the rules relating to lands in which 
the right to minerals belongs to private 
owners are dealt with in Section III, the 
language of Rule 8C is clear that it can- 
not have any application to lands in 


“which the right to minerals belongs to 


the applicants themselves. Rule 8C is 
only concerned with leases for quarrying 
black granite and it cannot, therefore, 
have any application to cases where no 
lease is sought from the Government, In 
the case of lands in which the right to 
minerals belongs to private owners and 
those owners seek’ permission to quarry 
black granite the applications will have 
to be dealt with under the relevant rules 
in Section III of the Tamil Nadu Minor 
Mineral Concession Rules, Rule 8C, it 
may be noted, does not impose a general 
ban on quarrying black granite but only 
imposes a bar on the grant of leases for 
quarrying black granite. Appeals and 
Special Leave Petitions which arise out 
of applications for the grant of permis- 
sion to quarry black granite in the Patta 
lands belonging to the applicants them- 
selves, have therefore, to be dismissed. 
The result is, Special Leave Petitions 
Nos, 9257, 9259, 9260, 9271, 9273 to 
9282 and 9284 of 1980 are dismissed and 
Special Leave Petitions Nos. 9234 to 
9248, 9250 to 9256, 9258, 9261 to 9270, 
9272, 9283, 9285, 9286, 9288, 9289 and 
9290 of 1980 are granted and Appeals al- 
lowed. Civil Appeals Nos, 2602 to 2604 
of 1980 are allowed, There will be no 
order as to costs. 

, Order accordingly, 


AIR 1981 SUPREME COURT 721 
(From: Madhya Pradesh) 
R. S. PATHAK AND 
A. D. KOSHAL, JJ. 

Criminal Appeal No. 71 of 1972, D/- 
26-3-1980. l 

Phanindra Prasad Shukla and another, 
Appellants v. State of Madhya Pradesh, 
Respondent. 

(A) Prevention of Corruption Act (2 of 
1947), S. 5 (2) — Penal Code (1860), 
Ss. 477A, 109 — Conviction under — 
Evidence — Proof — Sufficiency. 

Where in prosecution of an agricul- 
ture assistant and a contractor for pre- 
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paring false documents facilitating mis- 
‘appropriation of certain fund of a Con- 
tour’ Bunding Scheme, the prosecution 
aitempted to prove that the contractor 
did not at all supply boulder, but it was 
Clearly established that a substantial 
part of the contracted supply was not 
made, this finding was sufficient to war- 
rant the conviction of the two accused. 
Moreover, it was not a case where the 
facts on which the allegation . rested 
were so integrally related that if a part 
of the case was not proved, the rest ne- 
cessarily failed. ; (Para 5) 

(B) Constitution of India, Art. 136 — 
Appeal against conviction under S. 5 (2) 
of the Prevention of Corruption Act and 
Ss. 477A and 169 of Penal Code — Ap- 
pellants suffering ordeal of criminal trial 


since 1963 — One accused, young and 
immature at the time of commission of 
offence — In the ends of justice, one 


year R. I. was substituted for two years 
R. I. (i) Prevention of Corruption Act 
(1947), S. 5 (2); (ii) Penal Code (1860), 
Ss. 477A, 109). (Para 7) 
R. S. PATHAK, J.:— This appeal by 
special leave is directed against the 
judgment dated 10th January, 1972 of 
the High Court of Madhya Pradesh af- 
firming, in its appellate jurisdiction, the 
conviction and sentence of the appellants. 
2. The appellants, P. P. Shukla and 
Uttam Singh, are two of the original 
five accused. The other accused were 
acquitted by the learned Additional Ses- 
Sions Judge and Special Judge, Bhopal, 
but the present appellants were convict- 
ed under S. 5 (1) (ec) and S. 5 (1) (d) 
Prevention of Corruption Act read with 
S. 5 (2) of that Act respectively, and 
under.Ss. 109 and 120-B of the ‘Indian 
Penal Code. Shukla was, in addition, 
convicted under S. 477 (A), Indian Penal 
Code. Shukla was sentenced to two 
years rigorous imprisonment and Uttam 
Singh to one year’s rigorous imprison- 
ment on each count, the sentences to run 
concurrently. Shukla and Uttam Singh 
appealed to the High Court, and on 10th 
January, 1972 the High Court while set- 
ting aside the conviction and 
imposed on the two appellants under 
5. 120-B, I. P.C. maintained the convic- 
tion and sentence oh the other counts. 
3. It appears that a sum of Ru- 
pees 2,50,000/- was placed at the dis- 
posal of the Agriculture Department, 
Government of Madhya Pradesh, for the 
execution of a Contour Bunding Scheme 
in the Sehore District of the State. 
Shukla was the Agriculture Assistant in 
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charge of the Scheme covering Phanda, 
Block No.’ 2, and Uttam Singh was the 
contractor for the supply of boulders in 
execution of the work. The construction 
of fourteen waste-weirs was planned, 
each waste-welr requiring one brass 
(100 cft.) of boulders. Uttam Singh was 
paid Rs: 42/- on account of pitching 
charges, Rs. 202-50 paise for the supply 
of 10 brass of boulders and Rs. 500/- 
for the supply of 20 brass of boulders. 


4. The case of the prosecution was 
that the appellants along with three 
other officers of the Agriculture Depart- 
ment entered into a criminal conspiracy 
to commit misappropriation of Rs. 744-50. 
They joined together and falsely show- 
ed a purchase of thirty brass of bould- 
ers. False documents were prepared, it 
is alleged, by Shukla which facilitated 
misappropriation of the fund. The High 
Court has found that only six of the 
fourteen waste-weirs were constructed, 
and thirty brass of boulders were shown 
utilised while in fact only ten brass had 
been supplied. 


5.. It is pointed out by learned coun- 
sel for the appellants that while the 
evidence adduced by the prosecution at- 
tempted to show that there was no sup- 
ply of boulders at all by Uttam Singh, 
the Court has found that a part of the 
stipulated quantity was actually suppli- 
ed. Therefore, it is urged, the case of 


.the prosecution must be regarded as 


false and, consequently, the conviction 
and sentence must be quashed. The sub- 
mission appears to be that the case of 
the prosecution must be taken as an in- 
tegrated whole, and it can succeed only 
if it is found that no part of the sti- 
pulated quantity was supplied. The con- 
tention is plainly without substance. It 
is true that the evidence led by the pro- 
secution attempted to prove that Uttam 
Singh did not supply any boulders, But 
it is clearly established that a substan- 
tial part of the contracted supply was 
not made. The finding, in our opinion, 
is sufficient to warrant the conviction of 
the appellants. It is not a case where 
the facts on which the allegation rests 
are so integrally related that if a part 
of thé case is not proved the rest must 
fail. 

6. It is next urged that Uttam Singh, 
on whose complaint the prosecution was 
launched, has no right to complain as 


the. vouchers leading to the payment 


were attested by his son, Gulab Singh. 
We are unable to see how the mere at- 
testation of the vouchers by Gulab Singh 
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can detract from the guilt of the appel- 
lants. There is nothing in the . vouchers 
to show what were the specific waste- 
weirs for which the vouchers had been 
prepared and payment made. In any 
event, the conviction of the appellants is 
founded on an ‘overall assessment of the 
evidence and is not vitiated by the cir- 
cumstance on which the learned counsel 
now rests his submission. 


7. Finally, a plea has been addressed 


to us in regard to the severity of the 
sentence, It is pointed out that the mat- 
ter relates to the year 1963 and since 
then the appellants have suffered the 
ordeal of a criminal trial and thereafter 
the continuing trauma of conviction and 
sentence. In particular, reference is 
made to Shukla’s youth and immaturity 
when he committed the offences. We 
have considered that matter, and are of 
opinion that the ends of justice will be 
satisfied if the sentence of a year’s rig- 
crous imprisonment is substituted for that 
of two years rigorous imprisonment im- 
posed on Shukla under the different 
counts. Subject to this modification of 
the sentence, the appeal is dismissed. 
Appea’? dismissed. 
AIR 1981 SUPREME COURT 723 | 
== 1981 Cri, L. J. °83 
(From: 1974 Cri LJ 362 (All) 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY. JJ. 

Criminal Appeal No. 294 of 1974, D/- 
12-12-1980, 

-S. K. Sarkar Member, Board of Reve- 
nue, U, P., Lucknow, Appellant v. Vinay 
Chandra Misra, Respondent. 

(A) Constitution of India. Arts, 129, 215 
— Scope of — Power of High Court, to 
punish for contempt of itself — Ambit of. 

Arts. 129 and 215 preserve all the pow- 
ers of the Supreme Court and the High 
Court, respectively, as a Court of Re- 
cord which include the power to punish 
the contempt of itself. There are no curbs 
on the power of the High Court to punish 
for contempt of itself except those con- 
tained in the Contempt of Courts Act. 
Arts, 129 and 215 do not define as to what 
constitutes contempt of court. Parlia- 
ment has, by virtue of the Entries 77 and 
14 in List I and List IN respectively of 
the Seventh Schedule. power to define 
and limit the powers of the courts in 
punishing contempt of court and to regu- 
late their procedure (in relation thereto. 
Indeed, this is what is stated in the pre- 
amble of the Act of 1971. (Para 14) 
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(B) Contempt of Courts Act (70 of 1971). 
S. 10 — Phrase “Courts subordinate to 
it”? — Meaning — Court of Revenue 
Board is a court subordinate to High 
Court within S. 10. : 

The phrase “courts subordinate to it” 
as used is S 10 is wide enough to in- 
clude ali courts which are judicially sub- 
ordinate to the High Court, even though 
administrative control over them under 
Art. 235 of the Constitution does not vest 
in the High Court. Under Art. 227 of the 
Constitution the High Court has the 
power of superintendence over all courts 
and tribunals throughout the territories 
in relation to which it exercises jurisdic- 
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tion. The Court of Revenue Board, there- 


fore, is a court “subordinate to the High 
Court” within the contemplation of S. 10 
of the Act. `: (Para 15) 

(C) Contempt of Courts Act (70 of 
1971), S. 15 — Criminal contempt of Sub- ' 
ordinate Court — Szo motu cognizance by 
High Court — Permissible. 

If the High Court is directly moved by 
a petition by a private person feeling ag- 
grieved, (not being the Advocate-Gene~ 
ral), the High Court has, in such a situa- 
tion, a discretion to.refuse to entertain 
the petition, or to take cognizance on its 
own motion on the basis of the informa- 
tion supplied to it in that petition. If the 
petitioner is a responsible member of the 
legal profession, it may act suo motu, 
more so, if the petitioner-advocate prays 
that the court should act suo motu. This 
mode of taking suo motu cognizance of 
contempt of a subordinate court should 
be resorted to sparingly where the con- 
tempt concerned is of a grave and serious 
nature. (Para 18) 

Harmoniously construed, S. 15 (2) does. 
not restrict the power of the High Court 
to take cognizance of and punish con- 
tempt of a subordimate court, on its own 
motion, Hence, it cannot be said that the 
High Court has acted improperly or ille- 
gally in taking suo’ motu cognizance of 
criminal contempt of Subordinate Court 
on the petition of an advocate. 1974 Cri 
LJ 962 (All), Affirmed, (Paras 17, 19} 


Cases Referred: Chronological Paras 
AIR 1980 SC 962: 1980 Cri LF 690 - 9 
AIR 1978 SC 1014: (1978) 3 SCR 510: 


1978 Cri LJ 772 g 
AIR 1964 SC 1625:: (1964) 2 Cri LJ 590 14 

Mr. O: P. Rana, Sr. Advocate for Ap- 
pellant; Mr. J. P. Goyal, Sr: Advocate 
(Mr. Promod Swarup, Advocate with 
him), for Intervener. 

R. S. SARKARIA, J.:— This appeal is 
directed against an order, dated April 10, 
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1974, of the High Court of Judicature at 
Allahabad in Criminal Mise. Contempt 
Case No. 115 of 1973.* It raises a question 
of law as to the jurisdiction and powers 
of a High Court to take action suo motu 
under Section 15 of the Contempt of 
Courts Act, 1971. The material facts giv- 
ing rise to this appeal are as follows: 

Raj Narain alias Raja Sharma, Ram 
Narain, Tapesh Narain alias Trilok 
Narain and Hari Narain, respondents in- 
stituted Suit No. 89/168 under Section 209 
of the U. P. Zamindari & Land Reforms 
Act (hereinafter referred to as the Act) 
for ejectment of eleven defendants. 

2. Issue No. 6 framed in the case was 
referred under Section 331A of the Act 
to the Revenue Officer, Sub-Divisional 
- Office, for seeking declaration under Sec- 
tion 143 or 144 of that Act, with regard 
to the question as to whether the land 
in suit was abadi land before the consoli- 
dation and even thereafter. The Revenue 
Officer by his order, dated September 3, 
1970, dismissed the suit. Aggrieved by 
the dismissal of their suit, the plaintiffs 
preferred ‘an appeal before the Commis- 
sioner, Meerut, who, by his order dated 
April 29, 1972, allowed the appeal and 
decreed the suit with costs. 

3. Against the decree of the Commis- 
sioner, the defendants preferred Reve- 
nue Second Appeal No. 226 (2) of 1971-72 
before the Revenue Board. Along with 
the petition of appeal, they made an ap- 
plication for stay of the execution of the 
ejectment decree. The Board of Revenue 
passed an order on June 12, 1972, stay- 
ing the execution of the decree. The op- 
posite party therein, moved an applica- 
tion for vacation of the ex parte stay 
order. The application for vacation of 
stay order came up for hearing before 
the appellant, herein, in his capacity, as 
Member of the Revenue Board, on Octo- 
ber 23, 1973. The respondent, Shri Vinay 
Chandra Misra appeared as a counsel in 
that Court on behalf of the appellant 
therein, to oppose the vacation of the 
stay order. What happened thereafter on 
that day, according to the allegations in 
the petition and affidavit, dated October 
23, 1973, of Shri V. C. Misra, Advocate 
filed before the High Court, was as fol- 
lows: 

“That on the said date the opposite 
party (appellant herein) heard the coun- 
sel of the parties in the case and was 
pleased to confirm the stay order. - 

6. That even after passing of the order 
aforesaid the counsel of (the respondent 
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in that appeal) addressed the Court (op- 
posite party) further and during the 
course of his arguments, the opposite 
party (appellant herein) scored the order 
and vacated the stay order and threw 
the file for getting the signatures of the 
parties affixed on the same. 

7. That on this, the deponent (Shri 
V. N. (C-?) Misra) requested the opposite 
party to hear him and when he resisted, 
the opposite party got infuriated, lost his 
temper and abused the applicant and 
ordered the Court peon to throw the de- 
ponent physically out of the Court...... 

4. On the preceding facts, Shri Misra, 
on October 23, 1973, filed a petition under 
the Contempt of Courts Act, 1971, against 
the appellant herein, in the High Court 
of Judicature at Allahabad, alleging that 
since the facts stated in the petition and 
the affidavit, supporting it, show that the 
“opposite party (appellant herein) com- 
mitted the contempt of his own Court as 
that of the High Court as provided under 
Sections 15/16 of the Contempt of Courts 
Act punishable under Section 12 of the 
said Act, he deserves to be punished for 
the same in order to save the dignity, 
decorum and honour of his Court and 
that of the Hon’ble High Court’. Shri 
V. C. Misra further prayed that the High 
Court “be pleased to take suo motu ac- 
tion under Section 15 (1) of the aforesaid 
Act against the contemner-opposite party 
or be pleased to pass such other and fur- 
ther order as the Court deems fit.” 


5. In Annexure ‘'l’ to his petition, Shri 
V. N. (C-?) Misra gave particulars of the ` 
alleged criminal conduct of the appellant 
and of the contemptuous words uttered 
by him. In that Annexure, he alleged, 
inter alia, that the appellant had used 
these abusive words in respect of him 
(Shri Misra): ‘Nalayak Gadhe Saale ko 
Jail Bhijwadunga; Kis Idiot Ne Advocate 
Bana Diya Hai”. 

6. On receiving this petition, the High 
Court straightway issued notice to the 
appellant herein, to show cause why he 
be not proceeded against for- committing 
contempt of court. The appellant receiv- 
ed this notice on November 5, 1973, and 
filed his reply supported by an affidavit 
dated November 8, 1973, in which he 
denied the allegations in the petition 
levelled by Shri V. C. Misra. The latter 
also filed a rejoinder affidavit dated De- 
cember 10, 1973, in which he reiterated 
the allegations in his petition and in the 
Annexures thereto. 

7. A preliminary objection was taken 
by the. appellant before the High Court, 
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that the latter was not competent to take 
cognizance of the contempt alleged to 
have been committed in the petition 
moved by Shri Misra without any refer- 
ence from the subordinate court or with- 
out a motion by the Advocate-General. 
Reliance in this cénnection was placed 
on sub-sec. (2) of Sec. 15 òf the Act. The 
High Court rejected this preliminary ob- 
jection with these observations: 

"Since Article 215 (of the Constitution) 
states that every High Court shall be a 
Court of Record and shall have all the 
powers of such a Court, it follows that 
through that Article the Constitution 
preserved to the High Courts its power as 
a Court of Record to punish contempt of 
subordinate Courts. No doubt a special 
reference is made in Article 215 to the 
power of the High Court to punish con- 
tempt of itself. That has only been done, 
to emphasise that particular power of the 
High Court. The aforesaid words do not 
exclude what the preceding part of Arti- 
cle 215 preserves to or confers on the 
High Court............ 


The result of incorporating Article 215 
in the Constitution is that the power of 
every High Court as'a Court of Record 
to punish contempt of the subordinate 
courts now carries a constitutional sanc- 
tion behind it and that the power cannot 
be done away with except through an 
amendment of the Constitution. 


ava Section 2 of the 1926 Act and Sec- 
tion 3 of the 1952 Act do not confer any 
new power but recognise the power that 
a High Court already possesses as a Court 
of Record; it can be said with equal force 
about Section 10 of the 1971 Act that it 
does not confer any new jurisdiction in 
the High Court but only recognises the 
jurisdiction which was initially inherent 
in every High Court as a Court of Re- 
cord and which now has the sanction of 
the Constitution behind it by virtue of 
Article 215. 

If Section 15, sub-section (2) is inter- 
preted to mean that a High Court cannot 
take cognizance of the contempt commit- 
ted of a subordinate court, whether com- 
mitted by the court itself or by a stranger, 
except in one of the modes specified 
therein .it can lead to anomalous results... 

aba Interpreting sub-section (2) of Sec- 
tion 15 in that manner would be incon- 
sistent with Section 10 of the Act and 
shall be violative of the powers of this 
Court as a Court of Record, which pow- 
ers now carry constitutional sanction by 
virtue of Article 215 of the Constitution, 
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pests Section 10 of 1971 Act explicitly 
states that every High Court shall have 
and exercise the same jurisdiction, power 
and authority in accordance with the 
same procedure and practice in respect of 
the contempt of Courts subordinate to 
it as it has and exercises in respect of 
contempt of itself......... x 


8. Aggrieved by the order of the High 
Court rejecting the preliminary objec- 
tion, the appellant has now come in ap- 
peal before us. 


9. At the outset, a preliminary objec- 
tion has been taken by Shri Goyal, learn- 
ed counsel for the respondent, that under 
Section 19 (1) of the Act, only a final 
order whereby the contemner is punish- 
ed is appealable; that since the impugn- 
ed order is not such an order, this appeal 
is incompetent. In this connection, Shri 
Goyal has referred to several decisions, 
including that in Purshottam Das Goyal 
v. Justice B. S. Dhillon, (1978) 3 SCR 510: 
(AIR 1978 SC 1014), whereby it has been 
held that it could not be the intention of 
the legislature to provide for an appeal 
to this Court as a matter of right from 
each and every interlocutory order pass- 
ed in the proceedings initiated under 
Section 17 of the Act, by the High Court. 
An order or decision in order to be 
appealable under Section 19 (1) of the 


Act, must be such that it decides some 
bone of contention raised before the 
High Court affecting the right of the 


party aggrieved. Reference has also been 
made to the decision of this Court in 
V. C. Shukla v. State, ATR 1980 SC 962. 
10. This objection of Shri Goyal has 
been rendered merely academic, because 
as a matter of abundant caution, the ap- 
pellant herein has filed a petition for 
grant of special leave under Article 136 
of the Constitution also. The matter be- 


ing important, the leave to appeal has 
been granted to him. 
11. The controversy in this appeal 


centres round the question, whether the 
High Court can take suo motu cognizance 
of contempt of a  subordinate/inferior 
court when it is not moved in either of 


the two modes mentioned in Section 15 
(2) of the Act. i 
12. Before dealing with this con- 


tention, it is necessary to have a look at 


the relevant provisions of the Con- 
stitution and the Act. 
13. Article 215 of the Constitution 


provides: 
“Every High Court shall be a court of 
record and shall have all, the powers of 
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such a court including the power to 
punish for contempt of itself.” 


Entry 14 of List MI of the Seventh Sche- 
dule is to this effect: “Contempt of Court, 
but not including contempt of the Sup- 
reme Court’. A provision analogous to 
Article 215 is Article 129 which preserves 
to the Supreme Court all the powers of 
a Court of Record micluding the power to 
punish for contempt of itself Entry 77 of 
List I of the Seventh Schedule is relat- 
able to Article 129. : 


14, Articles 129 and 215 preserve all 
the powers of the Supreme Court and 
the High Court, respectively, as a Court 
of Record which include the power fo 
punisk the contempt of itself. As pointed 
out by this Court in Mohd. Ikram Hus- 
sain v. The State of U. P., AIR 1964 SC 
1625, there are no curbs on the power of 
the High Court to punish for contempt 
of itself except those contained in’ the 
Contempt of Courts Act. Articles 129 and: 
215 do not define as to what constitutes 
contempt of court. Parliament has, by 
virtue of the aforesaid Entries in List I 
and List III of the Seventh Schedule, 
power to define and limit the powers of 
the courts in punishing contempt of 
court and to regulate their procedure in 
relation thereto. Indeed, this is what is 
stated in the Preamble of the Act of 


1971 
15. Section 2 (c} of the Act defines 
“eriminal contempt”. Section 9 empha- 


sises that “nothing contained in this Act 
shall be construed as implying that any 
disobedience, breach, publication or other 
act is punishable as contempt of court 
which would not be so punishable apart 
from this Act”. Section 10 runs as under?’ 


“Every High Court shall have and 
exercise the same jurisdiction, powers and. 
authority, in accordance with the . same 
procedure and practice, in respect of con- 
tempts of courts subordinate to it as it 
has and exercises in respect. of contempts 
of itself.” 

Then, there is a. proviso which is not 
material for our purpose. The provision 
in Section 10 is but a replica of Section 3 
of the 1952 Act. The phrase ‘courts sub- 
ordinate to it” used in Section 10 is wide 
enough to include all ‘courts which are 
judicially subordinate to the High Court, 
even though administrative control over 
them under Article 235 of the Constitu- 
tion does not vest in the High Court. 
Under Article 227 of the Constitution the 
High Court has the power of superinten- 
‘dence over all courts and tribunal 
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throughout the territories in relation to 
which it exercises jurisdiction. The Court 
of Revenue Board, therefore, in the in- 
stant case, is a court “subordinate to the 
High Court” within the contemplation of 
Section 10 of the Act. 


16. Section 14 provides for the proce- 
dure where contempt is ‘committed in 
the face of the Supreme Court or a High 
Court. Section 15 is very material for 
our purpose. It provides in regard to cog- 
nizance of ‘criminal contempt’ in cases 


other than those falling under Section 14. 


me material portion of Section 15 reads 
thus’ 


. “(1) In the case of a criminal contempt, 
Other than a contempt referred to in 
Section 14, the Supreme Court or the 
High Court may take action on its own 
motion or on a motion made by— 

(a) the Advocate-General, or 

(b) any other person, with the consent 
in writing of the Advocate-General. 

(2) In the case of any criminal contempt 
of a subordinate court, the High Court 
may take action on a reference made to | 


_it by the subordinate court or on a mo- 


tion made by the Advocate-General or, 
in relation to a Union Territory, by such 
Law Officer as the Central Government 
may, by notification in the Official Ga- 
zette, specify in this behalf...... 


The operation of sub-section (1} appears 
to be confined to cases of ‘criminal con- 
tempt’ of the Supreme Court or the High 
Court, itself. Criminal contempt of a sub- 
ordinate court is dealt with in sub-sec- 
tion (2). 

17. A comparison between the two sub- 
sections would show that whereas in sub- 
section (I) one of the ‘three alternative 
modes for taking cognizance, mentioned 
is “on its own motion”, no such mode is . 
expressly provided in sub-section (2). The > 
only two modes of taking cognizance by 
the High Court mentioned in sub-sec. (2) 
are: (i) Om a reference made to it by a 
subordinate court; or (ii) on a motion 
made by the Advocate-General, or in re- 
lation to a Union Territory by the noti- 
fied Law Officer. Does the omission in 
Section 15 (2) of the mode of taking suo 
motu cognizance indicate a legislative in- 
tention to debar the High Court from tak- 
ins cognizance in that mode of any 
eriminal contempt of a subordinate court? 
If this question is answered in the affir- 
mative, then. such a construction of sub- 
section (2) will be inconsistent with Sec- 
tion 16 which makes the powers of the 
High Court to punish for conteinpt of a 
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subordinate court, co-extensive and con- 
gruent with its power to punish for ‘its 
own contempt, not -only in regard to 
quantum or pre-requisites for punish- 
ment, but also in the matter of procedure 
and practice. Such a construction which 
will bring Section 15 (2) in conflict with 
Sectidn 10, has to be avoided, and the 
other interpretation which will be in 
harmony with Section 10 is to be accept- 
ed. Harmoniously construed, sub-see- 
tion (2) of Section 15 does not deprive the 
High Court of the power of taking cog- 
nizance of criminal contempt of a sub- 
ordinate court, on its own motion, also. 
Tf the intention of the Legislature was to 
take away the power of the High Court 
to take suo motu cognizance of such con- 
tempt, there was no difficulty in saying 
so in unequivocal language, or by word- 
ing the sub-section in a negative form. 
We have, therefore, no hesitation in hold- 
ing in agreement with the High Court, 
that sub-section (2) of Section 15, proper- 
lv construed, does not restrict the power 
of the High Court ‘to take cognizance of 
and punish contempt of a subordinate 
court, on its own motion. 


18. It is, however, to be noted that 
Section 15 does not specify the basis~ or 
the source of information on which the 
High Court can act on its own motion. If 
the High Court acts on information de- 
rived from its own sources, such as from 
a perusal of the records of a subordinate 
court or on reading a report in a news- 
paper or hearing a public speech, with- 
out there being any reference from the 
subordinate court or the Advocate-Gene- 
ral, it can be said to have taken cogniz- 
ance on its own motion, But if the High 
Court is directly moved by a petition by 
a private person feeling aggrieved, not 
being the Advocate-General, can the High 
Court refuse to entertain the same 
on, the ground that it has been 
made without the consent in writ- 
ing of the Advocate-General? It ap- 
{pears to us that the High Court has, in 
such a situation, a discretion to refuse to 
entertain the petition or to take cogniz- 
ance on its own motion on the basis of 
the information supplied to it in that peti-. 
tion. If the petitioner is 
member of the legal profession, it may 
act suo motu, more so, if the petitioner- 
advocate, as in the instant case, -prays that 
the court should act suo motu. The whole 
object of. prescribing these procedural 
modes of taking cognizance in Section 15 
is to safeguard the valuable time of the 
High Court or the Supreme Court from 
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being wasted by frivolous complaints of 
contempt of court. If the High Court is 
prima facie satisfied that the information 
received by it regarding the commission 
of contempt of a subordinate court is not 
frivolous, and the contempt alleged is not 
merely technical or trivial, it may, in its 
diseretion, act suo motu. and commence 
the proceedings against :the contemner. 
However, this mode of taking suo motu 
cognizance of contempt of a subordinate 
court, should be resorted to sparingly 
is of a 
grave and serious nature. Frequent use of 
this suo motu power on the information 


furnished by an incompetent petition, 
may render these procedural safeguards 
provided in sub-section (2), otiose. In 


such cases, the High Court may be well 
advised to avail of the advice and assist- 
ance of the Advocate-General before in- 
itiating proceedings. The advice and 
Opinion, in this connection, expressed by 
the Sanyal Committee is a pertinent re- 
minder: “In the case of criminal con- 
tempt, not being contempt committed in 
the face of the court, we are of the opin- 
ion that it would lighten the burden of 
the court, without in any way interfer- 
ing with the sanctity of the administra- 
tion of justice, if action is taken on a 
motion by some other agency. Such a 
course of action would give considerable 
assurance to the individual charged and 
the public at large. Indeed, some High 
Courts have already made rules for the 
association of the Advocate-General in 
some categories of cases at least......... 
the Advecate-General may, also, move 
the court not only on his own motion but 
also at the instance of the court con- 


19. In the peculiar circumstances of 
the instant case, we do not think that the 
High Court has acted improperly or 
illegally in taking suo motu cognizance, 
on the petition of the respondent-advo- 
cate. i 

20. We, therefore, dismiss this appeal 
and send the case back to the High Court 
for further proceedings in . accordance 
with law. 

21. As a matter of caution, we would 
add that nothing in this judgment shall 
be ‘construed as an observation relating 
to the merits of the allegations levelled 
by Shri V. N, (C-?) Misra against the 
appellant, FS 

i - Appeal dismissed. 
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Writ Petn. No. 4349 of 1980, D/- 15-12- 
1980. 

Lallubhai Jogibhai Patel, Petitioner v 
Union of India and others, Respondents. 

(A) Constitution of India, Arts. 32, 226 
and 22 — Writ petition under — Petition 
for habeas corpus — Subsequent petition 
to challenge preventive detention on 
fresh grounds — Not barred by construc- 
tive res judicata, (Civil P. C. (1908), S. 11). 

The application of the doctrine of con- 
structive res judicata is confined to civil 
actions and civil proceedings. This princi- 
ple of public policy is entirely inapplic- 
able to illegal detention and does not bar 
a subsequent petition for a writ of 
habeas corpus under Art. 32 on fresh 
grounds, which were not taken in the 
earlier petition for the same relief. (Case 
law discussed). (Para 13) 

(B) Conservation of Foreign Ex- 
change and Prevention of Smuggi- 
ing Activities Act (52 of 1974), 
Section 3 (3) — Preventive, detention — 
Requirements of — Documents relied 
upon for detention not forwarded to de- 
tenu — His. representation not disposed 
even for long time — Documents for- 
warded to detenu in English language 
though he did not know English— Deten- 
tion illegal. (Constitution of India, Arti- 
cle 22 (5).) 

Where the materials not supplied to 
the detenu were evidently a part of those 
materials which had influenced the mind 
of the detaining authority in passing the 
order of detention, and the representation 
made by the detenu and forwarded to the 
Central Government at his instance was 
not disposed for a long time and the 
‘grounds of detention in English language 
were forwarded to him though he did not 
know English, continuation of his deten- 
tion was illegal. (Case law discussed.) 

; (Paras 18, 19) 


Art. 22 (5) of the Constitution requires 
that the grounds of detention must be 
“communicated” to the detenu. “Commu- 
nicate” is a strong word. It means that 
sufficient knowledge of the basic facts 
constituting the ‘grounds’ should be im- 
parted effectively and fully to the detenu 
in writing in a language which he under- 
stands. The whole purpose of communi- 
cating the ‘ground’ to the detenu is to 
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` enable him to make a purposeful 
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and 
effective representation. If the ‘grounds’ 
are only verbally explained to the detenu 
and nothing in writing is left with him, 
in a language which he understands, then 
that purpose is not served, and the con- 


stitutional mandate in Article 22 (5) is 
infringed. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1751 15 
AIR 1980 SC 1983 . 17, 18 
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(1959) 1 QB 358, In re. Hastings No. 3 
6 
- ‘M/s. Ram Jethmalani and Anil Dewan, 
Sr. Advocates (M/s. Harjinder Singh and 
S. H. Sajanwala Advocates with them), 
for Petitioner; Mr. J. L. Nain, Sr. Advo- 
cate (for the State); Mr. Sushil Kumar 
Advocate (for UNI): Mr. M. N. Shroff, 
Advocate, for Respondents. 


SARKARIA, J.:— By our order dated 
October 3, 1980, we had allowed this writ 
petition for the issue of a writ of Hab- 
eas Corpus and directed the release of 
the detenu. We are now giving the rea- 
sons in support of that order. h 


2. On January 30, 1980, the petitioner, 
Lallubhai Jogibhai Patel was served with 
an order of detention, dated January 30, 
1980, passed by Shri P. M. Shah, Deputy 
Secretary to the Government of Gujarat 
(Home Department) under Section 3 of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (for short, the COFEPOSA). 


3. The grounds of detention were also 
served on him on the same day. The peti- 
tioner challenged the order of his deten- 
tion by Writ Petition No. 449 of 1980 
in this Court. That petition was dismissed 
by this Court by an order dated May 9, 
1980, but the reasons for that order were 
announced later on August 4, 1980. After 


_the dismissal of his petition, he on July 


21, 1980, filed additional grounds. He was 
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on July 30, 1980, informed that he may, 
if so advised, file a fresh petition on those 
additional grounds. That is how this sub- 
sequent petition came to be filed on addi- 
tional grounds which were not urged in 
the previous Writ Petition No. 449 of 1980. 


4. A preliminary objection was raised 
on behalf of the respondent-State that 
this subsequent petition is barred as con- 
structive res judicata. In this connection, 
reference has been made to the decision 
of this Court in Ghulam Sarwar v. Union 
of India, (1967) 2 SCR 271: (AIR 1967 
SC 1335) and Seervai’s Constitutional 
Law, Vol. II, Page 994, Foot Note 2. 


5. In reply, Shri Ram Jethmalani, 
counsel for the petitioner, contended that 
this Court cannot refuse to entertain a 
second petition for habeas corpus on a 
fresh ground which could not, for good 
reasons, be taken in the earlier writ peti- 
tion, on the ground that it is barred by 
any doctrine of estoppel or constructive 
res judicata. It is stressed that a preven- 
tive detention illegally continued is a 
continuous wrong and furnishes a conti- 
nuous cause of action to the detenu to 
challenge the same on fresh grounds. In 


_this connection, reference has been made: 


to a Full Bench decision of the Punjab 
High Court in Ram Kumar Pearay Lal 
v. District Magistrate, Delhi, AIR 1966 
Punj 51. On facts, counsel has tried to 
distinguish the decisions of this Court in 
Daryao v. State of Uttar Pradesh, AIR 
1961 SC 1457: (1962-1 SCR 574) and 
Niranjan Singh v. State of Madhya Pra- 
desh, (1973) 1 SCR 691: (AIR 1972 SC 
2215). 


6. The preliminary question, there- 
fore, to be considered is, whether the 
doctrine of constructive res judicata ap- 
plies to a subsequent petition for a writ 
of habeas corpus on a ground which he 
“might and ought” to have taken in his 
earlier petition for the same relief. In 
England, before the Judicature Act, 1873, 
an applicant for habeas corpus had a 
right to go from court to court, but not 
from one Bench of a court to another 
Bench of the same Court. After the 
Judicature Act, 1873, this right was lost, 
and no second application for habeas cor- 
pus can be brought in the same court, ex- 
cept on fresh evidence. In: re, Hastings 
(No. 3), (1958) 3 All ER 625. Lord Parker, 
C. J., after surveying the history of the 
right of habeas corpus, arrived at the 
conclusion that it was never the law that 
in term time, successive writs of habeas 
corpus lay from Judge to Judge. In re. 
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Hastings (No. 4), (1959) 1 All ER 698. 
Harman, J. pointed out that since the 
Judicature Act had abolished the three 
independent courts, namely, the Court 
of Exchequer, the King’s Bench Division, 
and the Common Pleas, and had consti- 
tuted one High Court, when an applica- 
tion for writ of habeas corpus has been 
disposed of by one Divisional Court, no 
second application on the same ground 
lies to another Divisional Court of the 
High Court. This position was given sta- 
tutory recognition in the Administration 
of Justice Act, 1960. 


7. In a Full Bench decision of the | 
Punjab High Court, which purports to 
two 
decisions of this Court in Daryao v. State 
of U. P., (AIR 1961 SC 1457) (ibid) and 
Biren Dutta v. Chief Commr. of Tripura, 
AIR 1965 SC 596, it was held as follows: 


“No second petition for writ of habeas 
corpus lies to the High Court on a ground 
on which a similar petition had already 
been dismissed by the Court. However, 
a second such petition will lie when a 
fresh and a new ground of attack against 
the legality of detention or custody has 
arisen after the decision on the first peti- 
tion, and also where for some exceptional 
reason a ground has been omitted in an 
earlier petition, in appropriate circum- 
stances, the High Court will hear the 
second petition on such a ground for 
ends of justice. In the last case, it is only 
a ground which existed at the time of the 
earlier petition, and was omitted from it, 
that will be considered. Second petition 
will not be competent on the same 
ground merely because an additional 
argument is available to urge with re- 
gard to the same.” 


8. In Daryao’s case (ibid), Gajendra- 
gadkar, J. (as he then was), speaking for 
the Constitution Bench, held’ that where 
the High Court dismisses a writ petition 
under Article 226 of the Constitution 
after hearing the matter on the merits on 
the ground that no fundamental right 
or that its 
contravention was constitutionally justi- 
fied, a subsequent petition to the Supreme 
Court under Article 32 of the Constitution 


on the same facts and for the same reliefs 


filed by the same party would be barred 
by the general principle of res judicata. 
It was further clarified that the rule of 
res judicata, as indicated in Section 11 of 
the Code of Civil Procedure, has no doubt 
some technical aspects, for. instance, the 
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rule of constructive res judicata may be 
Said to be technical; but the basis on 
which the said rule rests is founded on 


considerations of public policy. It is in: 


the interest of the publie at large that a 
finality should attach to the binding de- 
, cisions pronounced by Courts of compe- 
tent jurisdiction, and it is also in the pub- 
‘lic interest that individuals should not be 
vexed twice over with the same kind of 
litigation. If these two principles form 
the foundation of the general rule of res 
judicata, they cannot be treated as ir- 
relevant or inadmissible even in dealing 
with fundamental rights in petitions filed 
_ under Article 32. It was also noted that 

the liberty of the individual and the pro- 
tection of his fundamental rights are the 
very essence of the democratic way of 
life adopted by the Constitution, and it is 
the privilege and the duty of this Court 
to uphold those rights. Though a right 
is given to the citizen to move this Court 
by a petition under Article 32 and to 
claim an-appropriate writ against the un- 
constitutional infringement of his funda- 
mental rights, yet, in dealing with an 
objection ‘based on the principle of res 
judicata may even apply to a successive 
petition, The Court was careful enough 
to add: “We propose to express no opin- 
ion on the question as to whether re- 
peated applications for habeas corpus 
would be competent under our Constitu- 
tion. That is a matter with which we are 
not concerned in the present proceed- 
ings.” 


9. It may be noted that the petitions 
which were before the Court in Daryao’s 
ease (AIR 1961 SC 1457) were civil mat- 
ters and not petitions for issue of a writ 
of habeas corpus. Even so, it was clari- 
fied in that case that the principle of con- 
structive res judicata, as embodied in 
Section 11 of the Code of Civil Procedure, 
was of a technical character and this 
principle was not one of universal ap- 
plication. 


10. In Ghulam Sarwar’s case (AIR 1967 
SC 1335) (ibid), the Constitution Bench 
of this Court was dealing with a petition 
under Article 32 of. the Constitution 
which had raised the question of the va- 


lidity of the detention - of the 
petitioner under Section 3 of the 
Foreigners Act, 1946. The petitioner 


was a Pakistani national, who entered 
India without any travel documents. On 
May 8, 1964, he was arrested in New 
Delhi by the Customs Authorities under 
Section 135 of the Indian Customs Act, 
_1962. When he was about to be enlarged 
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on bail, he was detained by: an order 
under Section 3 (2) (g) of the Foreigners 
Act. It was said that he had to be detain- 
ed, as police investigation was in pro- 
gress in respect of a case of conspiracy 
to smuggle gold, of which he was a mem- 
ber. On May 29, 1965, he was convicted 
by the Magistrate, of an offence under 
the Customs Act and sentenced to im- 
prisonment. His appeal was dismissed by 
the Sessions Judge. Before his term of 
imprisonment expired, the petitioner filed 
a writ of habeas corpus in the Circuit 
Bench of the Punjab High Court, chal- 
lenging his detention. The petition was 
dismissed by Khanna, J., on merits. Be- 
fore the learned Judge, the constitutional 
validity of Section 3 (2) (g) of the Act 
was not canvassed. The learned Judge 
held that the section authorised the Gov- 
ernment to make the said order of deten- 
tion on its subjective satisfaction and 
that the Court could not question its 
validity in the absence of any mala fides. 
In short, he dismissed the petition on 
merits. Thereafter, Ghulam Sarwar filed 
a petition under Article 32 of the Con- 
stitution for issue of a writ of habeas 
corpus against the respondents on the 
ground that the provisions of the Act 
were invalid. On behalf of the respon- 
dents, a preliminary objection was raised 
that the decision of Khanna, J. of the - 
Punjab High Court operated as res judi- 
cata and barred the maintainability of 
the subsequent petition under Article 32. 
Reliance was placed on the decision of 
this Court in Daryao’s case, (AIR 1961 
SC 1457). After observing that Daryao’s 
case was no authority in regard to the 
repeated applications for habeas corpus, 
and examining English and American de- 
cisions, the learned Chief Justice (Mr. 
Justice Subba Rao) summed up the posi- 
tion, thus: 


- “But unlike in England, in India the 
person detained can file original petition 
for enforcement of his . fundamental 
right to liberty before a court other than 
the High Court, namely, this Court. The 
order of the High Court in the said writ 
is not res judicata as held by the English 
and the American Courts either because 
it is not a judgment or because the prin- 
ciple of res judicata is not applicable to 
a fundamentally lawless order. If the doc- 
trine of res judicata is attracted to an 
application for a writ of habeas corpus, 
there is no reason why the principle of 
constructive res judicata cannot also 
govern the said application, for the rule 
of constructive res judicata is only a part 
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of the general principles of the law of 
res judicata, and if that’ be applied, the 
scope of the liberty of an individual will 
be considerably narrowed. The present 
case illustrates the position. Before the 
High Court, the petitioner did not ques- 
tion the constitutional validity of the 


President’s order made under Article 359° 
of the Constitution. If the doctrine of con- ` 


structive res, judicata. be applied, this 
Court, though it is enjoined by the Con- 
stitution to protect the right of a person 
illegally detained, will become power- 
less to do so. That would be whittling 
down the wide sweep of the constitutional 
protection.” 

On these premises, it was held: “that the 
order of Khanna, J., made in the petition 
for habeas corpus filed by the petitioner 
does not operate as res judicata and this 
Court will have to decide the petition on 
merits.” - 


11. In his concurring judgment, 
Bachawat, J., while holding that the order 
of dismissal by the High Court does not 
operate as. res judicata and does not bar 
the petition under Art. 32 of the Constitu- 
tion asking for the issue of a writ of 
habeas corpus on the same facts, clarified 
tha: the petitioner would not have the 
right to move this Court under Art, 32 
more than once on the same facts. 

12. In Niranjan Singh’s case (AIR 
1972 SC 2215) (supra) the District Magis- 
trate of Gwalior by his order dated May 
26, 1971, passed under Section 2A of the 
Madhya Pradesh Public Security Act 
(Amendment Act) of 1970, detained the 
petitioner. The petitioner filed a writ 
petition under Article 226 of the -Con- 
stitution, challenging his detention and 
praying for a writ of habeas corpus. The 
petition was rejected by the High Court. 
Thereupon, the detenu moved this Court 
by a petition under Article 32 of the 


Constitution, for the same relief. A pre-. 


liminary objection was taken on behalf 
of the respondent that the petition was 
barred by res judicata. Following the 
earlier decision of this Court in Ghulam 
Sarwar’s case (AIR 1967 SC 1335) (ibid), 
Jaganmohan Reddy, J., speaking for a 
Bench of two learned Judges, overruled 
this objection. i 

13. The position that -emerges from a 
survey of the above decisions is that the 
application of the doctrine of construc- 
tive res judicata is confined to civil ac- 
tions and civil proceedings. This principle 
of public policy is entirely inapplicable 
ito illegal detention and does not bar a 
subsequent petition for a writ of habeas 


Lallubhai Jogibhai v. Union of india- 


` forwarded that 


S.C, 731 


corpus under Article 32 of the Constitu- 
tion on fresh grounds, which were not 
taken in the earlier petition for the same 
relief. 


14, In the present petition fresh, addi- 
tional grounds have been taken, to chal- 
lenge the legality of the continued deten- 
tion of the detenu. We would therefore 
hold that ‘the subsequent writ petition is 
not barred as res judicata, and overrule 
the preliminary objection raised by the 
respondents. 

15. The additional grounds ` which 
have been pressed into arguments by Shri 
Ram Jethmalani, are: 

(1) The respondents failed to supply 
despite the request of the detenu, all the 
documents which were relied upon by the 
detaining authority while passing the 
order of his detention, that the detaining 
authority purported to give him 460 
documents, but later on, the detenu dis-. 
covered that their number was less and 
many of them were either incomplete 
or had been wholly withheld: that in 
particular, 236 documents covering 236 
pages were not supplied. 

This is alleged in ground No. 
13 of the present petition, In 
reply to. this, in para 17 of the coun- 
ter-affidavit filed on behalf of the respon- 
dents, it is admitted that all the docu- 
ments had not been given to the detenu, 
and he had been supplied enough docu- 
ments which were thought to be suffi- 
cient to enable him to make an effective 
representation. 

The petitioner came to know about the 
non-supply of these documents from the | 
copy of the judgment, dated May 13, 
1980, of the Gujarat High Court’ passed 
in the allied writ petitions filed on behalf 
of other detenus who were aileged to be 
the associates of the present petitioner. 

(2) On July 17, 1980, a representation 
was made on behalf of the detenu with 
a request that the same be forwarded to 
the Central Government for exercise of 
its power of revocation of the detention 
under Section 11 of the Act. The Jailor 
representation to the 
Central Government on July 18, 
1980, but thé same has not yet been dis- 
posed of. This plea is the subject of 
grounds 16, 17 and 26 of the Writ Peti- 
tion. 


A reply to these allegations is to be 


found in paragraphs 20 and 2} of the 
counter filed on behalf of the respon- 
dents, wherein it is admitted that the 


Jailor had sent the representation at the 
detenn’s request to the Central Govt. 
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(3) The grounds served on the detenu 
were in English. The detenu does not 
know English. It is stated in the affidavit 
of the person who served the ‘grounds’ 
that they were explained to the detenu 
in Gujarati which is the mother-tongue of 
the detenu. Admittedly, no translation 
into Gujarati of the grounds of detention 
was given to the detenu on March 11, 
1980. This being the case, there was a 
breach of the constitutional imperative 
which requires that the grounds should 
be communicated to the detenu. It can 
be spelled out therefrom that the grounds 
must be communicated in a language 
which the detenu understands. In sup- 
port of this contention, reference has 
been made to Hadibandhu Das v. District 
Magistrate, Cuttack, (1969) 1 SCR 227: 
(AIR 1969 SC 43) and the judgment dated 
June 23, 1980 in Bakshi’s case, (Crl. W. P. 
631 of 1980, rendered by Fazal Ali, J.): 
(reported in AIR 1980 SC 1751). 

Contention No. (1): 

16. In the previous petition, though it 
was alleged that there was delay in sup- 
ply of copies of the documents relied on 
by the detaining authority in passing the 
impugned order of detention, no specific 
ground was taken that documents cover- 
ing about 236 pages which were relied 
upon by the detaining authority in pass- 
ing the order of detention, were sup- 
pressed and not supplied to the peti- 
tioner. Indeed, this is not denied in the 
counter-affidavit. The petitioner has 
affirmed in his affidavit that he came to 
know about the non-supply of these docu- 
ments from the judgment of the Gujarat 
High Court subsequent to the dismissal 
of his earlier petition. This affirmation 
remains unchallenged. 

17. A catena of decisions of this Court 
has firmly established the rule that one 
of the constitutional imperatives embodied 
in Article 22 (5) of the Constitution is 
that all the documents and materials reli- 
ed upon by the detaining authority in 
passing the order of detention must be 
supplied to the detenu, as soon as practi- 
cable, to enable him to make an effective 
representation. Recently, in Smt. Icchu 
Devi Choraria v. Union of India (AIR 
1980 SC 1983), this Court reiterated the 
principle as follows: 

“One of the basic requirements of 
clause (5) of Article 22 is that the auth- 
ority making the order of detention must, 
as soon as may be, communicate to the 
detenu the grounds on which the order 
of detention has been made and under 


sub-section (3) of Section 3 of. the COFE-. 
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POSA Act, the words “as soon as may 
be” have been translated to mear “ordi- 
narily not later than five days and in 
exceptional circumstances and for reasons 
to be recorded in writing not later than 
fifteen days, from the date of detention.” 


The grounds of detention must therefore 
be furnished to the detenu ordinarily 
within five days from the date of deten- 


tion, but in exceptional circumstances 
and _for reasons to be recorded 
in writing, the time for fur- 


nishing the grounds of detention may 
stand extended but in any event it cannot 
be later than fifteen days from the date 
of detention. There are the two outside 
time limits provided by Section 3, sub-sec- 
tion (3) of the COFEPOSA Act because 
unless the grounds of detention are fur- 
nished to the detenu; it would not be 
possible for him to make a representation 
against the order of detention andvit is a 
basic requirement of cl. (5) of Art. 22 that 
the detenu must be afforded the earliest 
opportunity of making a representation 
against his detention. - If the grounds of 
detention are not furnished to the detenu 
within five or fifteen days, as the case 
may be, the continued detention of the 
detenu would be rendered illegal both on 
the ground of violation of cl. (5) of Art. 22 
as also on the ground of breach of re- 
quirement of S. 3, sub-s. (3) of the COFE- 
POSA Act. Now it is obvious that when 
cl. (5) of Art. 22 and sub-s. (3) of Sec. 3 
of the COFEPOSA Act provide that the 
grounds of detention should be communi- 
cated to the detenu within five or fifteen 
days, as the case may be, what is meant 
is that the grounds of detention in the 
entirety must be furnished to the detenu, 
if there are any documents, statements 
or other materials relied upon in the 
grounds of detention, they must also be 
communicated to the detenu, because be- 
ing incorported in the grounds of deten- 
tion, they form part of the grounds 
and the grounds furnished to the detenu 
cannot be said to be complete with them. 
It would not therefore be sufficient to 
communicate the detenu a bare recital of 
the grounds of detention, but of the 
documents, statements and other mate- 
rials relied upon in the grounds of deten- 
tion must also be furnished to the detenu 
within the prescribed time subject of 
course to clause (6) of Article 22 in order, 
to constitute compliance with clause (5) 
of Article 22 and Section 3, sub-sec. (3) 
of the COFEPOSA Act.” 


18. In the instant case, the materials 
and documents which were not supplied 
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to the detenu were evidently a part of 
those materials which had influenced the 
mind of-the detaining authority in pass- 
ing the order of detention. In other words, 
they were a part of the basic facts and 
materials, and therefore, according to the 
ratio of Smt. Iechu Devi’s case _ (ibid), 
should have been supplied to the detenu 
ordinarily within five days of the order 
of detention, and, for exceptional reasons 
to be recorded, within fifteen days of the 
commencement of detention. In the coun- 
ter-affidavit, it has not been asserted 
that these documents, which were not 
supplied, were not relevant to the case 
of the detenu. 
Contention (2): 

19. The respondents have, in their 
counter-affidavit, stated that this repre- 
sentation was not addressed to the Cen- 
tral Government. It is, however, admit- 
ted that the Jailor had, on the request of 
the detenu, forwarded the same to the 
Central Government on July 18, 1980. No 
counter-affidavit has been filed on behalf 
of the Central Government, showing that 
this representation was considered and 
disposed of by it. In matters touching 
the personal liberty of a person preven- 
tively detained, the constitutional im- 
perative embodied in Article 22 (5) is 


that any representation made by him 
should be dealt with utmost expedition. 
This constitutional mandate has been 


honoured in breach regarding the repre- 
sentation sent by the detenu to the Cen- 
tral Government, 


Contention (3): 

20. It is an admitted position that the 
detenu does not know English. The 
grounds of detention, which were served 
on the detenu, have been drawn up in 
English. It is true that Shri C. L. Antali, 
Police Inspector, who served the grounds 
of detention on the detenu, has filed an 
affidavit stating that he had fully explain- 
ed the grounds of detention in Gujarati 
to the detenu. But, that is not a sufficient 
compliance with the mandate of Arti- 
cle 22 (5) of the Constitution, which re- 
quires that the grounds of detention 
must be “communicated” to the detenu. 


“Communicate” is a strong word. It 
means that sufficient knowledge of the 
basic facts constituting the ‘grounds’ 


should be imparted effectively and fully 
to the detenu in writing in a language 
which he understands. The whole purpose 
of communicating the ‘ground’ to the 
detenu is to enable him to make a pur- 
poseful and effective representation. If 
the ‘grounds’ are only [verbally explain- 


State of Gujarat S.C, 733 
ed to the detenu and nothing in writing 
is left with him, in a language which he 
understands, then that purpose is not 
served, and the constitutional mandate in 
Article 22 (5) is infringed. If any auth- 
ority is needed on this point, which is so 
obvious from Article 22 (5), reference 
may be made to the decisions of this 
Court in Harikisan v. State of Maharash- 
tra, (1962) Supp 2 SCR 918: (AIR 1962 
SC 911) and Hadibandhu Das v. District 
Magistrate (AIR 1969 SC 43) (ibid). 


21, Thus, all the three contentions 
canvassed by the counsel for the peti- 
tioner, on merits were sound. The con- 
clusion was therefore, inescapable that 
due to the aforesaid contraventions of 
constitutional imperatives, the continued 
detention of the detenu was illegal. 


22. It was for these reasons that we 
had allowed Writ Petition (Crl.) No. 4349 
of 1980 by our order dated October 3, 
1980, and directed the release of the 
detenu. 

Petition allowed. 
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(From : Gujarat)" 
R. S. SARKARIA AND 
R. S. PATHAK, JJ. 
Criminal Appeal No. 329 of 1979, 
9-1-1981. 
Ajit Singh Thakur Singh and another, 


Appellants v, State of Gujarat, Respon- 
dent. 


(A) Criminal P. C. (2 of 1974), S. 378 
— Appeal against acquittal filed after 
expiry of limitation — Delay — Condo- 
nation of — Sufficient cause — Must be 
referable to period prior to expiry of 
limitation — Event or circumstance aris- 
ing after expiry of limitation cannot con- 


D/- 


stitute such sufficient cause. Criminal 
Appeal No. 270 of 1976, D/- 9-4-1979 
(Guj). Reversed, (Para 6) 


(B) Criminal P. C. (2 of 1974), S.. 378 
— Appeal against acquittal Murder 
case — Accused given benefit of doubt — 
Judgment of trial court found reasonable 
and based on consideration of all evi- 
dence — Two views possible — High 
Court not entitled to set aside acquittal 
giving importance to one aspect of evi- 
dence and failing to consider integrality 


*Criminal Appeal No. 270 of 1976, D/- 
9-4-1979 (Guj). 


AY/AY/A292/81/VCD/DVT 


i 








734 S.C. 


of evidence. Criminal Appeal No, 270 of 
1976, D/- 9-4-1979 (Guj). Reversed, AIR 


1934 PC 227 (1) and AIR 1979 SC 135, . 


Rel, on, (Paras 8, 10) 
(Cases. Referred : Chronological Paras 
AIR 1979 ‘SC 135: (1979) 2 SCR ‘94: 1979 

Cri LJ 51 i 9 
AIR 1934 PC 227 (1): 1934 All LJ 1000 9 


Mr. Rajendra Prasad Singh, Advocate, 
M/s, K. G, Vakharia, P. H. Parekh and 
Raian Karanjawala, Advocates, for Ap- 
pellants: T. U. Mehta, Sr. Advocate, ‘Mr. 
M. N. Shroff and Mrs. Himantika Wahi, 
Advocates, for Respondent. 


PATHAK, J.:— This appeal, preferred 
under the Supreme Court (Enlargement 
of Criminal Jurisdiction) Act, 1970, is 
directed against the judgment and order 
of the High Court of Gujarat setting 
aside the judgment and order of acquit- 
tal passed by the trial court and convict- 
ing and sentencing the appellants for of- 
fences under Section 302 read with Sec- 
tion 34, Indian Penal Code, and under 
Section 326 read with Section 34 of the 
Code, 


2. The appellants, Ajit Singh and Bal- 
want Singh, are father and son, Another 
son is Mohan Singh. All three were 
charged with the murder of Manilal and 
with causing injuries to Parmabhai, 
Bhulabhai and Natwarlal, The prosecu- 
tion case is that Manilal, Bhulabhai and 
Bhikabhai were three brothers residing 
in a chawl belonging to the appellant 
Ajit Singh: that on 9th April, 1975 Mani- 
la] drew his salary from the factory 
where he worked and at about 6:45 p.m. 
on returning to his room in the chawl 
he was met by the appellants and Mohan 
Singh, They demanded payment of rent 
but Manilal said he would pay it only 
on the next day. His refusal to make im- 
mediate payment is alleged to have in- 
furiated Balwant Singh who, it is said, 
inflicted two kirpan blows on him, Upon 
this Manilal started running away, pur- 
sued by the three accused, and headed 
towards the room of Parmabhai. Further 
kirpan blows were inflicted “on him 
there by the appellants. Parmabhai, who 
had emerged from his room, was also 
attacked and given a kirpan blow. Mani- 
lal, meanwhile, turned and entered the 
house of Shanabhai. Ajit Singh is alleg- 
ed to have struck him further blows 


there in consequence of which he fell- 
who arrived on the, 


down. Bhulabhai, 
scene, was also struck a kirpan blow. 
Mohan Singh is alleged to have wielded 
a bamboo stick and hit Natwarlal on the 
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head with it. All three accused are said 
to have run away from the place then, 
leaving their bicycles behind. Manilal was 
removed to the hospital and declared 
dead. Parmabhai was admitted as an in- 
door patient. 

3. Shanabhai telephoned the police 
control room and informed them of the 
incident, and the Gomtipur police station 
recorded a complaint made ‘by Bhula- 
bhai, 

4, The three accused were tried by 
the learned Additional Sessions Judge, 
Ahmedabad (Rural), who after consider- 
ing the evidence on the record acquitted 
the accused by his judgment and. order 
dated 15th October, 1975. 


$. On 26th April, 1976 the State filed 
an appeal in the High Court and prayed 
for condonation of the delay in filing it. 
The High Court condoned the delay, con- 
sidered the appeal on its merits and al- 
lowed it against Ajit Singh and Balwant 
Singh. They were convicted.under Sec- 
tion 302 read with Section 34 of the 
Code and sentenced to imprisonment for 
life. They were also convicted under Sec- 
tion 326 read with Section 34 of the Code 
but no separate sentence was passed 
thereunder. The appeal against the ac- 
quittal of Mohan Singh was dismissed. 

6. At the outset, it is urged by learn- 
ed counsel for the appellants that the 
High Court erred in condoning the delay 
in filing the appeal, and the appeal 
should have been dismissed as barred by 
Limitation. We have examined the facts 
carefully. It appears that initially the 
State Government took a decision not 
to file an appeal and it allowed the 
period of lmitation to lapse. Sub- 
sequently, on certain observations made 
by the High Court while considering a 
revision vetition by Bhulabhaj that it 
was a fit case: where the State Govern- 
ment should file an appeal and on notice 
being issued by the High Court to the 
State ‘Government in the matter, the ap- 
peal was filed. It was filed three months 
after limitation had expired. A faint at- 
tempt was made to- show that when the 
initial decision was taken not to file an 
appeal all the papers had net been con- 
‘sidered by the department concerned, 
but we are not impressed by that allega- 
tion. The truth appears to be that the 
appeal was not filed at first because the 
State Government saw no case on the 
merits for an appeal, and it was filed 
only because the High Court had ob- 
served — and that was long after limi- 


-tation had expired — that the case was 


~ 
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fit for appeal by the State Government. 
Now, it. is true that æ party is. entitled 
to. wait until the last day of limitatiom 
fer filing: an: appeal: But when it allows: 
limitation to expire and pleads sufficient 
cause for not. filing the .appeal earlier;. 
the sufficient cause must establish: that: 
because of some event or circumstance 
arising before limitation expired it was 
not possible to file the appeal within. 
time. No event or circumstance arising 
after the expiry of limitation can con- 
stitute such sufficient cause. There may 
be events. or circumstances. subsequent to 
the expiry of limitation which may fur- 
ther delay the filing of the appeal. But 
that the limitation. has: beem allowed to 
expire without the appeal being filed 
must be traced to a cause arising within 
the. period of limitation, In the present 
case, there was no such cause, and the 
High Court erred in condoning the delay. 

7. It is pointed out that the High 
Court could have sent for the record in 
the exercise of its revisional jurisdiction 
and examined the case, That is quite an- 
other matter and raises other questions: 
We are concerned here with the questiom 
whether the delay in filing’ the: appeal 
could’ have been condoned! 


8.. But quite besides this, there was 
also no merit in the appeal filed before 
the High Court. The trial. court wrote a 
careful judgment, exhaustively consider- 
ing all the evidence and. om painstaking 
analysis: reached conclusions: which; in' 
our opinion, are pre-eminently reason- 
able and support the order of acquittal. 
It found that the evidence did not estab 
lish that the injury suffered by Bhula- 
bhai could have resulted: from a kirpan, 
that the panch witnesses to the recovery. 
of the two: kirpans did! not support’ the 
prosecution, that of the six eye-witnesses 
one of. them, Ramiben, widow of Mani- 
lal, was not present on the scene at. all, 
that- all. the eye-witnesses had. indulged 
in. ‘palpable falsehood in attempting ` to 
implicate Mohan. Singh. when. plainly he 
was not there. (the State appeal against 
his acquittal was dismissed. by the. High 
Court), that there were material. contra- 
dictions between the different. eye-wit- 
nesses concerning: the sequence of events 
the exact places. where the blows were 
struck, and the role played by each ac- 
eused,. that the information given. by one 
eye-witness, Shanabhai, to the police 
contro] room mentioned merely that four 
or five “sardarjis” had come to the chawl 
and had. injured’ two persons with a. 
knife, and although admittedly Shana- 
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bhat had: known the accused by name for 
the last four or five years he did. not 
mention their names’ in that report. It 
is also in evidence that it was already 
dark when the incident took place and 
there were no. municipal lights within 
the limits: of the chawl. The trial court 
has further: adverted! to the circumstance: 
that. four bicycles were seized by the: 
police at the scene, which is inconsistent 
with the prosecution: case that three per- 
sons,. the accused; were involved, As re- 
gards the complaint filed by Bhulabhai, 
the trial court has found that it could: 
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‘not be admitted in evidence under Sec- 


tion 154,° Code of Criminal: Procedure, 
and: there was: ample material to show’ 
that. the eye-witnesses had plenty of 
time to: confer with one another before 
the complaint was: drawn up: The trial: 
court. also adverted: to the fact that the 
police did not record: the statement of 
the. remaining: eye-witnesses that very 
night. The Prosecuting Inspector also 
admitted in: cross-examination that dur- 
ing? the investigation all the eye-wit- 
nesses came forward with “stereotype” 
statements. One other significant fact. re- 
mains, According, to the evidence the in- 
cident was witnessed by several other 
people, but not a single independent wit- 
ness. has come forward’ to support: the 
prosecution, The eye-witnesses’ produced 
are either related or members of the 
same community; members of other com- 
munities. also lived in the chawl and ad- 
mittedly were om cordial terms with the 
complainant Bhulabhai and the other 
witnesses, The trial court pointed out 
that the eye-witnesses were, already 
prior to' the incident, extremely hostile 
to the accused: There was a running war 
between. them: in the matter of payment 
of rent, and disputes had arisen. concern- 
ing ownership: of the: property. and! crimi- 
nal proceedings' had been taken. At. this: 
point; it is relevant to note that Ajit 
Singh used to employ one Shivram for 
collecting’ rents: In all’ the circumstances: 
the trial court observed that when the 
witnesses could not identify the four or 
five Sardarjis who had come to the 
chawl, they put their heads together and 


‘decided! to involve Ajit Singh and his 


two:sons, Holding that the: evidence was 
untrustworthy’ and it would be highly 
unsafe: and' hazardous to: convict the ac- 
cused on such testimony the trial courti 
gave them the benefit of doubt and ac- 
quitted them, 

9:. 
Court - had 


We may observe that the High. 
before. it an appeal: 
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against an ` order of acquittal. 
The approach to be adopted by the 
High Court when exercising its 
appellate powers in such a case. has been 
defined in a long line of cases. As long 
ago as Warren Ducane Smith v. The 
King, AIR 1934 PC 227 (1) the Privy 
Council declared that the High Court 
must give proper weight and considera- 
tion to “such matters as (1) the view of 
the trial judge as to the credibility of 
the witnesses; (2) the presumption of in- 
nocence in favour of the accused, a pre- 
sumption certainly not weakened by the 
fact that he has been acquitted at his 
trial; (3) the right of the accused to the 
benefit of any doubt; and (4) the slow- 
ness of an appellate Court in disturbing 
a finding of fact arrived at by a Judge 
who had the advantage of seeing the 
witnesses,” The approach has been en- 
dorsed by this Court repeatedly, and in 
a very recent decision, Ganesh Bhavan 
Patel v. State of Maharashtra (1979) 2 
SCR 94: (AIR 1979 SC 135) to which 
one of us (Sarkaria, J.) was party, it was 
also observed : 


‘"Where two reasonable conclusions 
can be drawn on the evidence on record, 
the High Court should, as a matter of 
judicial caution, refrain from interfering 
with the order of acquittal recorded by 
the Court below. In other words, if the 
main grounds on which the Court below 
has based its order acquitting the accus- 
ed, are reasonable and plausible, and 
cannot be entirely and effectively dis- 
lodged or demolished, the High Court 
should not disturb the acquittal.” 


10. The legal position is well settled 
and, indeed, has been adverted to by the 
High Court. But after specifically refer- 
ring to it the High Court appears to 
have overlooked the limitations imposed 
on it and has embarked on a course not 
warranted by law. It has taken into 
particular regard a few considerations 
which seemed to it to assume import- 
ance, It has referred to the recovery of 
a bloodstained slipper and-a diary from 
the scene of the offence, and has infer- 
red that they belong to Ajit Singh. We 
are not satisfied that the connection has 
been truly established, The papers found 
in- the diary do not necessarily show that 
the diary belongs to him. Nor is there 
sufficient proof that the slipper is his. 
whe High Court has concentrated on 
some of the material only, omitting to 
Iconsider in the process that the integral- 
ity of the evidence alone can ensure 
whether. the accused are guilty. ` 
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11. We are satisfied that the High 
Court erred in interfering with the judg- 
ment of the trial court. The appeal must, 
therefore, be allowed, the judgment and 
order of the High Court set aside and 
the judgment and order of the trial court 
restored, 


12. These are the reasons which per- 
suaded us to make the order disposing 
of the appeal. 

Appeal allowed, 
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R. S. SARKARIA AND 
R. S. PATHAK, JJ. 
Criminal Appeal No. 471 of 1979, 
8-1-1981, , 
Smt, Sooraj Devi, Appellant v. Pyare 
Lal and another, Respondents. 


Criminal P. C. (2 of 1974), Ss. 362 and 
482 — ‘Clerical or arithmetical error’ — 
Earlier order of High Court directing re- 
storation of possession to respondent — 
Application under S. 362 for clarification 
by a declaration that it was not binding 
on applicant and did not affect her pos- 
session — Not maintainable — Inherent 
powers also cannot be invoked. 


A clerical or arithmetical error is an 
error occasioned by an accidental slip or 
omission of the Court, It represents that 
which the court never intended to say. 
It is an error apparent on the face of the 
record and does not depend for its dis- 
covery on argument or disputation. An 
arithmetical error is a mistake of calcu- 
lation, and a clerical error is a mistake 
in writing or typing. AIR 1966 SC 1047, 
Followed. (Para 4) 


Where the applicant sought that the 
earlier order of the High Court directing 
restoration of possession of the property 
to the respondent be clarified by a de- 
elaration that it was not binding on her 
and did not affect her possession, and 
the respondent disputed the allegations, , 
it was held that the controversy could 
not be brought within the description 
“clerical or arithmetical error”. The ap- 
plicant, in fact asked for an adjudication 
that the right to possession alleged by 
her remained unaffected by the earlier 
order. (Para 4) 

Further, the inherent power of the 
Court also cannot be invoked. The in- 
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herent power of the court cannot be ex- 
ercised for doing that which is specifi- 
cally prohibited by the Code. It is true 
that the prohibition in Section 362 
against the Court altering or reviewing 
its judgment is subject to what is “other- 
wise provided by this Code or by, any 
other law for the time being in force’. 
Those words, however, refer to those 
provisions only where the Court has 
been expressly authorised by the Code 
or other law to alter or review ‘its judg- 
ment, The inherent power of the Court 
is not contemplated by the saving provi- 
sion contained in Section 362. AIR 1962 
SC 1208, Followed. (Para 5) 


Cases Referred : Chronological Paras 


AIR 1979 SC 87 : 1979 Cri LJ 33 2 
AIR 1966 SC 1047 : (1966) 3 SCR 99 4 
AIR 1962 SC 1208: 1962 (2) Cri LJ 288 5 


PATHAK, J.:— This appeal by special 
Jeave is directed against an order of the 
Allahabad High Court dismissing an ap- 
plication for “clarification” of an’ earlier 
order made by the court in a criminal 
proceeding. 


2. The dispute in this appeal relates 
to a property described as house No. 
24/47, Birhana Road, Kanpur. A suit filed 
by the South India Trading Company 
against Jethmal Laxmichand was decreed 
and execution proceedings were taken for 
the attachment and sale of the aforesaid 
house property. The house was owned by 
one Khem Raj, who died leaving a wi- 
dow, Smt, Sooraj Devi (the appellant) 
and a son, Kailash Chandra Jain (the 
second respondent). The property was 
purchased by Pyare Lal (the first re- 
Bpondent). Pyare Lal obtained possession 
through the Civil Court Amin on 8th 
October, 1965, but in his absence Kailash 
Chandra Jain is said to have removed 


Sooraj Devi 


the lock and entered into possession. In - 


a criminal proceeding against him on a 
complaint by Pyare Lal, he was ulti- 
mately convicted and sentenced by the 
High Court under Section 448, Indian 
Penal Code by an order dated 1st Sep- 
tember, 1970, under which the High 
Court also directed “that house No. 24/ 
47, Birhana Road, Kanpur be restor- 
ed to the possession of the complainant”. 
Pursuant to that order, Pyare Lal ap- 
plied for possession, The appellant filed 
an objection, asserting a right to the 
property. The Magistrate overruled her 
‘objection, observing that it was open to 
her to establish her right by way of suit. 
The rejection of her objection was up- 
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held by the High Court by its order 
dated 2ist July, 1978. The appellant then 
filed Criminal Miscellaneous Application 
No. 5127 of 1978 before the High Court 
under Section 482 of the Code of Crimi- 
nal Procedure alleging that she was not 
a party to the criminal proceeding 
against Kailash Chandra Jain, that she 
was in possession in her own right, and 
that the earlier order of the High Court 
dated ist September, 1970, directing re- 
storation of possession to Pyare Lal be 
clarified by a declaration that it was 
not binding on her and did not affect | 
her possession. On 5th January, 1979, 
the High Court dismissed the applica- 
tion in view of the decision of this Court 
in State of Orissa v. Ram Chander 
Agarwala, AIR 1979 SC 87. The order 
has led to this appeal. 

3. Before passing on the merits of 
this appeal, we may observe that the 
house property has been, and still is, 
the subject of civil litigation, Civil Suit 
No. 73 of 1963, was filed by Kailash 
Chandra Jain and his minor sons alleg- 
ing that they were entitled to the house 
property and the decree obtained by the 
South India Trading Company was not 
binding on them and could not be 
executed against them. As the pro- 
perty was meanwhile sold and the sale 
confirmed the suit was regarded as in- 
fructuous and the plaint was allowed to 
be rejected for want of court-fee. In- 
stead, Civil Suit No, 53 of 1964, was 
filed by the minor sons of Kailash Chan- 
dra Jain claiming that they were joint 
owners of the property, that the sale 
conferred no right, title or interest in 
Pyare Lal and that they were entitled 
te an injunction. The appellant, who 
had originally been impleaded as a de- 
fendant in the -suit, was transposed to 
the array of plaintiffs. The suit was 
dismissed in default, but subsequently 
restoration was allowed by the Trial 
Court on payment of costs, and the time 
for payment of costs was extended by 
the High Court. A third suit, Civil Suit 
No. 18 of 1977, was filed by the appel- 
lant for partition. An application for 
interim injunction for preserving the ap- 
pellant’s possession in the house property 
has been dismissed by the trial court. 


4. The sole question before us is whe- 
ther the High Court was right in refus- 
ing to entertain Criminal Miscellaneous 
Application No, 5127 of 1978, on the 
ground that it had no power to review 
its order dated lst September, . 1979. 
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Section 362 of the Code of Criminal Pro- 
cedure declares: 


“Save as otherwise provided by this 
Code or by any other law for the time 
being in force, no Court, when it has sign- 
ea its judgment or fina] order disposing of 
a case, shall alter or review the same 
except to correct a clerical or arithmeti- 
cal error.” 


It is apparent that what the appellant 
seeks by the application is not the cor- 
rection of a clerical or arithmetical 
error, What she desires is a declaration 
that the High Court order dated ist 
September, 1970, does not affect her 
rights in the house’ property and that 
the direction to restore possession to 
Pyare Lal is confined to, that portion 
only of the house property respecting, 

- which the offence of trespass was com- 
mitted so that she is not evicted from 
the portion in her possession. The appel- 
lant. in fact, asks for an adjudication 
that the right to possession alleged by 
her remains unaffected by the order 
dated ist September, 1970. Pyare Lal 
disputes that the order is not binding on 
her and that she is entitled to the right 
in the property claimed by her. Having 
considered the matter, we are not satis- 
fied that the controversy can be brought 
within the description “clerical or arith- 
metical error”, A clerical or arithmetical 
error is an error occasioned by an acci- 
dental slip or omission of the court. It 
represents that which the court never 
intended to say. It is an error apparent 
en the face of the record and does not 
depend for its discovery on argument or 
disputation. An arithmetical error is a 
mistake of calculation, and a clerical er- 
ror is a mistake in writing or typing. 
Master Construction Co. (P) Ltd, v. State 
of Orissa (1966) 3 SCR 99: (AIR 1966 
Isc 1047). 


5. The appellant points out that he 
invoked the inherent power of the High 
Court saved by Section 482 of the Code 
and that notwithstanding the prohibition 
imposed by Section 362 the High Court 
had power to grant relief. Now it is well 
settled that the inherent power of the 


H 


court cannot be exercised for doing that’ 


which is specifically prohibited by the 
' Code, Sankatha Singh v, State of U. P. 
AIR 1962 SC 1208. It is true that the 
prohibition in Section 362 against the 
Court altering or reviewing its judgment 
is subject to what-is “otherwise provid- 
ed by this Code or by any other law for 
the time being in force”. Those words, 
however, refer to those provisions only 
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where the Court has been expressly, 
authorised by the Code or other law to 
alter or review its judgment. The 'in- 
herent power of the Court is not con- 
templated .by the saving provision con- 
tained in Section 362 and, therefore, the 
attempt to invoke that power can be of 
no avail, 

6. The High Court, in our opinion, is 
right in declining to entertain the appli- 
cation. The appeal must be dismissed. 
But we may observe that anything said 
by the High Court in the criminal pro- 
ceeding against Kailash Chandra Jain 
should not be allowed to influence the 
judgment of the court in the civil suits 
mentioned above or in any proceeding 
arising therefrom. 


7. The appeal is dismissed, 
Appeal dismissed. 
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R. S. SARKARIA AND 
R. S. PATHAK, JJ. 

Criminal Appeal No. 14 of 1975, 
6-1-1981. 

Rama Nand and ice Appellants v. 


The State of Himachal Pradesh, Respon- 
dent. 


(A) Evidence Act (1872), S. 3 — Mur- 
der case — Circumstantial evidence — 
Proof — Extent of. (Penal Code (1860), 
Ss. 300, 302). : 


Where the inference of guilt of an ac- 
cused person is to be drawn from cir- 
cumstantial evidence only those circum-. 

. Stances must in the first: place, be cogent- 
ly established, Further, those circum- 
stances should be of a definite tendency 
„pointing towards the guilt of the accus- 
ed, and in their totality, must unerring- 
ly lead to the conclusion that within all 
human probability, the offence was com- 
mitted by the accused and. none else. 
ILR (1974) Him Pra 509, Affirmed, 
(Para 16) 

(B) Penal Code (1860), Ss. 300, 302 — 
Murder — Corpus delicti not found 
Conviction can, still be based on circum- 
stantial evidence. (Evidence Act (1872), 
S. 3). - f 

It is true that one of the essential in- 
gredients of. the offence of culpable 
homicide required to be proved by the 
prosecution is that the accused “caused 
the death” of the person alleged to have 
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been killed. However, discovery of the 
dead body of the victim bearing physi- 
cal evidence of violence is merely a rule 
of caution and has never been consider- 
ed as the only mode of proving the cor- 
pus delicti in murder. Indeed very many 
cases are of such á nature where the dis- 
covery of the dead body is impossible. 
(Paras 26, 27) 


Where the dead body of the victim in 
a murder case is not found, other cogent 
and satisfactory proof of homicidal death 
of the victim must be adduced by the 
prosecution. Such proof may be by the 
direct ocular account of an eye-witness, 
or by circumstantial evidence, or by 
both, But where the fact of corpus de- 
licti, i.e., ‘homicidal death’ is sought to 
be established by circumstantial evidence 
alone, the circumstances must be of a 
clinching and definitive character uner- 
ringly leading to the inference that the 
victim concerned has met a homicidal 
death. Even so, this princivle of caution 
cannot be pushed too far as requiring 
absolute proof. The corpus delicti or the 
fact of homicidal death, therefore, can 
be proved by telling and inculpating cir- 
cumstances which definitely lead to the 
conclusion that within all human proba- 
bility, the victim, has been murdered by 


the accused concerned. (Para 27) 
Where according to defence version 
the victim had committed suicide 


while ‘prosecution proved the case of 
murder on basis of circumstantial evi- 
dence, held that conviction could be 
ordered even in absence of corpus delicti. 
ILR (1974) Him Pra 509, Affirmed. 

. {Para 27) 


Mr. Hardyal Hardy, Sr. Advocate and 
Mr. P. P. Juneja, Advocate. for Appel- 
lants: Mr. Badri Das Sharma and Miss 
A. Subhashini. Advocates for Respon- 
dent, 

SARKARIA, J.:— This appeal by 
special leave is directed agumst a judg- 
ment, dated June 7, 1974. of the High 
Court of Himachal Pradesh, whereby it 
upheld the conviction of Rama Nand ac- 
cused under Section 302, Penal Code, 
and that of the co-accused Shish Ram 
and Kali Datt under Section 201, Penal 
Code, and also the sentences awarded to 
each of them by the learned Sessions 
Judge, Mandi. The prosecution story, as 
it emerged from: the record; was as fol- 
Jows : 


Sumitra deceased, aged 19 years, was 
fhe daughter of Som Krishan (P. W. 33). 
Rama Nand, appellant is her husband 
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and Shish Ram, appellant 2, is her 
father-in-law while Kali Datt appellant 
3, is the younger brother of Rama Nand. 

2,- Sumitra’s father wished to see his 
daughter highly educated, and employed 
in Government service and married to a 
Suitable, highly educated person, settled 
in life. Sumitra had passed Higher 
Secondary Examination and’ wanted to 
pursue her studies further according to 
the wishes of her father. 


3. About two years before Surnitra’s 
reported death, Shish Ram appellant ap- 
proached Som Krishan (P. W. 33) and 
persuaded him to give Sumitra in mar- 
riage to his son, Rama Nand. While 
negotiating this matrimonial alliance, 
Shish Ram told Som Krishan that his son 
was suitably employed on a Government 
job in the Office of the Deputy Commis- 
sioner, Kasumpti. He further falsely re- 
presented to Som Krishan that his son 
Rama Nand was a graduate. Believing 
this representation to be true, Som 
Krishan about 14 or 2 years before Su- 
mitra’s murder in question, married her 
to Rama Nand. Before this marriage, it 
was settled by Som Krishan with Shish 
Ram and Rama Nand accused that even 
after her marriage, Sumitra would con- 
tinue to pursue further studies and take 
up employment as a teacher, After the 
marriage, her father got his daughter, 
Sumitra, employed as a teacher m vil- 


‘lage Nursery School ‘at Chanyana which 


was situated near her parents’ village. 
While teaching at Chanyana, she conti- 
nued to reside with her parents. She 
used to visit village Jherwin occasionally 
to be in the society of her husband who 
also used to come to Jherwin from Ka- 
sumpti. The accused persistently de- 
manded that Sumitra should give up her 
employment at Chanyana, and start re- 
siding permanently and continuously ` in 
her matrimonial home at Jherwin. Su- 
mitra tenaciously refused to do so. Rama 
Nand wrote several letters to Sumitra 
urging her to give up her adamant atti- 
tude, These letters furnish evidence of a 
strong motive for Rama Nand to put an 
end to the life of Sumitra. 


4. Rama Nand was employed as a 
clerk in the. office of the Deputy Com- 
missioner Kasumpti, On May 12, 1972. 
he came to Jherwin from Kasumpti. He 
had earlier written to his wife, Sumitra, 


. Strongly urging her to come to village 


Jherwin. On May 13, 1972, Sumitra came 
to Rama Nand’s house at Jherwin and 
stayed with him in his room on the night 
between 13th and 14th May, 1972. The 
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other rooms of the house were in occu- 
pation of the other members of Shish 
Ram’s family. Thereafter, on May 14, 
1972, she disappeared from the house of 
the accused. The accused gave out that 
Sumitra had gone towards the Sutlej 
river on the pretext of attending to the 
call of nature; that ‘thereafter her Sal- 
war and shoes were found on the bank 
of the river, which indicated that she 
had jumped into the river and committed 
suicide. After pretending to make a 
search for her body in the river 
and nearabout, Shish Ram on May 16, 
1972, went to Police Station Karsog at 
£.30 p.m, and lodged a report (Ex. PAO). 
It was recorded by Head Constable Nand 
Lal. After recording it in the Rozna- 
macha, the Head Constable read it in the 
presence of one Inder Pal to the infor- 
mant, who, after hearing the same to be 
correct, signed it in Hindi and his com- 
panion Inder Lal signed it in English. As 
this report, according to the prosecution, 
shows that an attempt was made by 
Shish: Ram accused to lay a false trail 
and manufacture false clues as to the 
cause of the death of Sumitra and to 
screen the offence, it is necessary to re- 
produce the material parts of that report 
(rendered into English), hereunder: 


Ar my daughter-in-law Smt. 
Sumitra Devi aged about 18/19 years, 


was married about 1'/2 years ago, to my, 


son Rama Nand who is employed .in the 
office of D. C. Kasumpti as a clerk. 
Sumitra Devi herself was employed as 
a Mistress in Nursery School, Chanyana 
and was residing with her parents. 
Whenever my son used to come home 
on leave, she also used to visit her house 
at such time, Similarly my son Rama 
Nand had come on leave to his house 
On 12-5-1972 and in the evening of 13-5- 
1972, my daughter-in-law, Smt. Sumitra 
Devi had also come to his house. As 
usual, because of Sunday holiday, in the 
morning on 14-5-72, myself, my daught- 
er-in-law and other members of the 
family were planting chilly seedlings in 
the fields near our house. My son (Rama 
Nand) was lying in bed on account of 
stomach trouble, After plantation work, 
at about 9/10 am., my daughter-in-law, 
Smt. Sumitra Devi along with Sheela 
Devi aged about 7 years, who is daughter 
of my brother, had gone downward 
on the pretext of easing herself. After 
some time, Sheela returned home and 
reported that she had been turned back 
from the way by her aunt, Sumitra Devi, 
who had gone ahead towards the river 
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side. For some time it was believed 
that she might have gone to answer the 
call of nature. The river is about 2 fur- 
longs from my house towards down- 
side. When sufficient time passed 
and she did not return home, then calls 
were given hither and thither and 
search was also started but her where- 
abouts could not be known, After a 
thorough search on the Sutlej river bank, 
the Salwar and shoes of Smt. Sumitra 
were found which Smt. Sumitra was 
wearing at the time of her going that 
side. This created a suspicion that she 
might have committed suicide by jump- 
ing into the river. She was searched at 
the river bank as also in the nearby vil- 
lages.. but her dead body was 
not found, nor any clue of her going is 
available. Smt. Sumitra was married in 
a good family and her character was also 
good, her relations with her husband 
were cordial. No quarrel on that day or 
prior to that, took place between her and 
my son, nor is there any reason for her 
disappearance. I have come to report, 
which may be recorded. After locating 
her alive or dead. separate report wijl 
be lodged.” 


Daulat Ram, Station House Officer 
(P. W. 38) then visited the scene of oc- 
currence on May 13, (sic) 1972. He was 
not satisfied about the correctness of 
the information given by Shish Ram, 
accused. He, therefore, got a case under 
Section 364, Penal Code, registered, 


5. Shish Ram accused produced be- 
fore him the Salwar (Ex. F-14) and 
shoes (Ex, P-15/12) which, according to 
Shish Ram’s report belonged to Sumitra 
deceased and were found lying on the 
river bank. The investigator also prepared 
a rough sketch of the spot where these 
clothes and shoes were stated to have 
been found. 


6. Som Krishan upon receiving the 
information, suspected that her daught- 
er had been murdered at the instance 
of Rama Nand and others. Som Krishan 
reached the spot and made enquiries. 
Rama Nand and Shish Ram accused were 
arrested by the Investigating officer on 
June 5, 1972. The investigating Officer 
took into possession the Locket-chain 
(Ex. P-1) and the watch (Ex. P-2) belong- 
ing to the deceased from the room which 
was in the occupation of Rama Nand, in 
the presence of Kanshi Ram and Hira 
Mani and prepared the Memo (Ex. P-A) 
in this behalf. Rama Nand accused 
whilst in police custody, produced Sumi- 
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tra’s clothes (Ex. P-5 to Ex. P-10) which 
were taken into possession by the In- 
vestigator in the presence of Mastu and 
Hari Ram, witnesses (vide Ex. P-Y). 
These clothes, according to the prosecu- 
tion, were the same which Sumitra was 
wearing when she arrived at the house 
of Rama Nand accused on May 13, 1972. 


7. On June 5, 1972, a legless and 
armless dead-body in a highly decompos- 
ed state was found at a distance of four 
kilometres downstream on the bank of 
the river Sutlej near village Randaul. 
Kali Datt appellant was found near that 
skeleton in the early hours of June 5, 
1972. He dragged the skeleton from 
the river up to some distance, It appeared 
that dogs etc., had eaten away the flesh. 
A part of the skull was found intact, 
while the remaining part of it was lying 
at some distance. On receiving infor- 
mation, Som Krishan (P. W. 33) and his 
brother’s wife, Laxmi (P. W. 2), came 
and identified the skeleton to be that of 
Sumitra. There was some flesh on the 
buttock portion and there was a mark 
on it. According to these identifying 
witnesses, this mark was that of a burn 
which Sumitra had received during her 
infancy. One of the teeth found in the 
mandible was carious, while another 
tooth was jutting out. Daulat Ram got 
the dead body measured from shoulder 
to the cut portion of the thies (thighs?) 
by Mehar Chand. The measurement 
came to 2’-4”, Daulat Ram prepared the 
inquest report (Ex. P/F) which was at- 
tested by Kundan witness. He sent the 
dead body along with the inquest report 
(Ex, PF) to Simla for post-mortem ex- 
amination, The dead body reached the 
Hospital at 1 p, m. on June 7, 1972. 
There, they directed the police to take the 
dead body to Ripon Hospital. Consequent- 
ly, at 2 p.m., the dead body was made 
over to the Duty Doctor at the Ripon 
Hospital. The post-mortem examination 
was conducted by Dr. J. R, Sharma 
(P. W. 14) on the following day, The 
post mortem report was handed over to 
the police by the Doctor on June 21, 
1972, A few components of the skeleton, 
including the mandible were sent to the 
Dental Surgeon, Dr. R. S. Pathania (P. W. 
15) and Radiologist, Dr. M. L. Ahuja (P. W 
16) for examination and opinion. These 
Doctors, however, opined that the mandi- 
ble belonged to a child of not more than 
10 years of age. The components of the 
skeleton were, also, sent to Dr. O. P. 
Bhargawa (P. W. 31), Professor of Anato- 
my in the Medical College of Simla. His 
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opinion about the age of the deceased 
was also the same. The Doctors could’ 
not determine the sex of the skeleton. ` 


8. On August 24, 1972, a Pranda (cot- 
ton headtail), alleged to be of Sumitra 
deceased was recovered from the Jungle 
of Ghangar. Some human hair were 
found entangled in the Pranda. These 
hair were sent for comparison with the 
hair of the deceased found embedded in 
her Dupatta. The forensic expert opined 
that the two sets of hair belonged to one 
and the same person, 


9. After investigation, the four ac- 
cused, namely, Rama Nand, his father 
Shish Ram, his brother Kali Datt and 
Shish Ram’s brother Kesar Chand, were 
sent up before a Magistrate who com- 
mitted them for trial to the Court of 
Session. At the trial, in his examination 
under Section 342, Rama Nand admitted 
that after her marriage, Sumitra got 
employment as a teacher. He, however, 
denied the prosecution allegation that 
he and his father were opposed to her 
employment as a teacher. He expressed 
ignorance as to whether there was any 
settlement between his father, Shish 
Shastri, father 
of Sumitra, that she would continue her 
studies even after the marriage and 
would be free to take up service as her 
career. He added that his matrimonial 
alliance with Sumitra was not negotiated 
and settled in his presence. He admitted 
that the letters dated December 13, 1971, 
December 16, 1971 and May 9, 1972 (the 
English rendering of which is marked 
Ex, PAH, Ex. PAB and Ex. PC respect- 
ively). were written by him to Sumitra, 
and that the letter (Ex. PAJ) dated 
October 14, 1971, was written by him to 
his father-in-law, Som Krishan Shastri 
(P. W. 33). He further admitted that 
on May 18, 1972, Sumitra came to his 
house in village Jherwin from her par- 
ents’ place, and that she was then wear- 
ing the golden chain (Ex. P-1), wrist 
watch (Ex. P-2), Dupatta (Ex, P-5), suit 
(Ex. P-6 and Ex. P-7), socks (Ex, P-8 and 
$), banian (Ex. P-10) and was carrying 
the basket (Ex, P-11) and umbrella (Ex. 
P-12). He, however, added that when 
she (Sumitra) reached home on May 13, 
1972, with the articles mentioned above, 
she was wearing pink ribbon on her 
head and not any threadbunch like Ex. 
P-4. Question No, 9 put to him was: 
“It is in prosecution evidence that on 
May 14, 1972, Sumitra was not seen at 
your house or in the village at Jherwin 
at all or thereafter. What have you to 
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say?” He replied: “On 14-5-1972 morn- 
ing at about, say up to 11 am. she was 
working in the field at Jherwin and 
thereafter she was not seen there and 
later on I was arrested and so I cannot 
say about her whereabouts”. He admit- 
ted that his father, Shish Ram had lodg- 
ed the report (Ex, PAO) in the Police 
Station, Karsog. When the circumstance 
appearing in the prosecution evidence, 
“that after the occurrence on May 16, 
1972, he (Rama Nand) went away to 
Simla from Jherwin and returned home 
three or four days thereafter” was put 
to Ramanand, he replied: “It is wrong. 
I went to Simla on 17-5-1972, evening 
and returned on 19th morning”. He 
denied that he and his father implored 
Som Krishan Shastri that he should save 
them from the police at Jherwin. When 
the negative circumstance appearing in 
evidence, to the effect that the Salwar 
(Ex. P-14) was not of Sumitra, was put 
to him, he asserted that the Salwar (Ex. 
P-14) was that of Sumitra; and that his 
father had shown the Salwar (Ex. P-14), 
indicating that his daughter-in-law, 
Sumitra had gone in the river when he 
(Ramanand) was weeping. In reply to 
the last question, Rama Nand narrated 
more or less the same story which was 
given by them (accused) to the police in 
the Report, PAO. Among other things, 
he stated: “It was found on the river 
side that her Salwar (Ex. P-14) and. 
shoes (Ex. P-15) were lying by the river 
bank ‘giving indication that she had 
jumped into the river. Then we were in 
mourning and the villagers also verified 
that Sumitra was seen going to the 
river,” © 


10. Shish Ram accused admitted that 
Sumitra had come to their house at 
Jherwin on May 18, 1972 and had disap- 
peared on May 14, 1972. He. admitted 
having lodged the report (Ex. PAO) in 
the Police Station, Karsog. He admitted 
that he had produced the Salwar (Ex. 
P-14) and shoes (Ex. P-15) before the 
police during investigation. He also 
maintained that the Salwar (Ex. P-14) 
belonged to Sumitra. He denied 
that he and his co-accused were threat- 
ening to teach Sumitra and her father 
the lesson of life for keeping Sumitra 
employed against their wishes at Cha- 
nayana. He repeated the substance of 
the story which he had earlier stated in 
the report (Ex. PAO), and reiterated that 
since Sumitra’s Salwar and shoes were 
found on the river bank, she had either 
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jumped into the river or run away some- 
where, . 

11, The learned Additional Sessions 
Judge by his judgment, dated December 
1, 1973, convicted Rama Nand under 
Section 302, Penal Code, and sentenced 
him to rigorous imprisonment for life. 
He further convicted Kali Datt and 
Shish Ram accused under Section 201, 
Penal Code, and sentenced each of them 
to one year’s rigorous imprisonment and 
a fine of Rs. 500/-. Keshar Chand ac- 
cused was given the benefit of doubt and 
acquitted. The appeal by the convicted 
persons was dismissed by the High Court 
as per its judgment, dated June 7, 1974. 


Hence this appeal by special leave, Tha ` 


conviction of the appellants is based en- 
tirely on circumstantial evidence, 

12. In convicting Rama Nand, appel- 
lant under Section 302, Penal Code, for 
the murder of his wife, Sumitra, the 
Courts below have concurrently relied 
upon these circumstances which, accord- 
ing to them, had been established by the 
prosecution, 


(1) Rama Nand accused had a strong 
motive to murder his wife, Sumitra. 

(2) Sumitra was last seen alive with 
Rama Nand, appellant in the family 
house at Jherwin on the night between 
13th and 14th May, 1972. The other two 
co-accused were also present in the same 
house, 

(3) (a) Rama Nand the other co-ac- 
cused falsely gave out that she had com- 
mitted suicide by jumping into the river. 
They ‘planted’ a Salwar and a pair of 
shoes on the bank of the Sutlej and gave 
out that they belonged to the deceased, 
and Shish Ram lodged a false report 
with the police to the effect that she had 
committed suicide by jumping into the 
river. The Salwar and the shoes, which 
had been ‘planted’ there to manufacture 
false clues by the accused, did not be- 
lung to Sumitra, and the accused have 
falsely asserted that these articles be- 
long to the deceased. 


(b) The story given out by the accus- 
ed persons that up to 11 a.m., on May 14, 
1972, Sumitra was planting chillies 
along with Sheela and other members 
of the family of the accused, was false. 

(4) The gold chain (Ex. P-1) and the 
watch (Ex. P-2) which Sumitra used to 
wear on her person all the 24 hours, and 
the clothes (Ex, P-5 to P-10) which she 
had on her person and the basket (Ex. 
P-11) and umbrella (Ex. P-12) which 
she was carrying when on the evening 
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‘of May 13, 1972, she came to the house 
of the accused at Jherwin, were recover- 
ed from the house of the accused. 


(5) Some days after the occurrence, 
one Paranda was found from the jungle 
near this village. There was a bunch of 
hair in the plaited tail of this Paranda. 
The tail appeared to have been cut. 
These hair stickmg in the Paranda and 
those found entangled in the Dupatta of 
the deceased were according 
Forensic Expert of one and the same 
person, i 

(6) A legless decomposed 
recovered from the Sutlej near village 
Randol in a mutilated condition. From 
a burnt mark on the flesh sticking to 
the buttock of the corpse it was identi- 
fied as that of Sumitra, deceased, 

13. The High Court further held that 
even if any doubt remained with regard 
to the identity or recovery of the corpus 
delicti, the telling circumstances other- 
wise complete the chain of evidence to 
establish beyond doubt that Sumitra 
had been murdered and the charges had 
been established against the accused as 
keld by the trial court. In the result 


corpse was 


it dismissed the appeal of the accused 
respondents. 

14. Shri Hardayal Hardy, learned 
counsel appearıng for the appellants, 


contends that these circumstances have 


not been satisfactorily established. He 
has placed great emphasis on the evi- 
dence of the medical experts, according 


to which the mutilated corpse found at 
Randol was that of a child, aged about 
8 or 9 years. It is submitted that the 
dead body found was not that of Sumitra 
deceased, and as a result, the courts below. 
were not justified in holding that thẹ 
death of Sumitra had been established 
by the prosecution. 

15. On the other hand, the learned 
counsel for the State has argued in sup- 
port of the judgment of the High Court. 

16. It is well settled that where the 
inference of guilt of an accused person 
is to be drawn from circumstantial evi- 
dence only, those circumstances must, 
in the first place, be. cogently establish- 
ed. Further, those circumstances should 
be of a definite tendency pointing to- 
wards the guilt of the accused, and in their 
totality, must unerringly lead to. the con- 
clusion that within all human probabi- 
lty, the offence was committed by the 
accused and none else. 


17. The first circumstance which 
has been found to be establish- 
ed by the Courts below against 
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the appellant is that he had 
“a very strong motive’ to commit 


the murder of Sumitra. To substantiate 
this fact, the prosecution produced four 
letters written by Rama Nand appellant. 
These are: Ex, PAJ, Ex. PAH, Ex. PAB/ 
l and Ex, PC. The accused also tender- 
ed in evidence the letter (Ex. DA) dated 
November 14, 1971, written by Som Kri- 
shan to Sumitra. _ 


18. .As already mentioned, Rama Nand 
accused ’has admitted that the letters 
(Ex. PAJ, PAH, PAB/1 and P. C.) were 
written by him. ‘Ex, PAJ purports to 
have been written by him from village 
Jherwin on October 14, 1971. In this 
Jetter, Rama Nand very clearly inform- 
ed his father-in-law that his father Shish 
Ram was not in favour of Sumitra tak- 
ing up service. and residing away from 
the accused’s house at Jherwin. In this 
letter, Rama Nand urged his father-in- 
law that the latter should either come 
to Jherwin along with Sumitra or send 
her alone. This letter also indicates 
that. Sumitra was persisting in taking 
up service elsewhere against the wishes 
of the accused persons, 


19. Chronologically the next letter is 
Ex. DA, dated November 14, 1971. It 
is addressed by Som _ Krishan to his 
daughter, Sumitra. In this letter, the 
father informs the daughter that he had | 
obtained her appointment letter and she 
would be required to join by the 17th 
to start the Nursing School at Balwari.- 
He wanted her to come to his house to 
take up the appointment. In this letter 
he also wishes his daughter.to convey 
to Rama Nand appellant and his brother, 
Kesar Chand (acquitted accused) that 
they should agree to Sumitra’s taking up 
this employment and that they should 
further bring round Shish Ram by remind- 
ing him that they had earlier consented to 
her taking’ up Service. This letter fur- 
ther indicates that Sumitra was much 
distressed because of the hostile attitude 
adopted by her ‘in-laws. towards her. 
To console her, the father wrote: ‘Don’t 
worry. Whatever God does is good. Have 
self-confidence and do not repent on 


-any failure”. 


20. The third letter, dated December 
13, 1971, (Ex. PAH), written by Rama 
Nand to Sumitra, shows that the oppo- 
sition of the appellant, his father Shish 
Ram and brothers to Sumitra’s 
taking up service away from the 
matrimonial home, had passed from the 
sericus to the sardonic stage. It starts 
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with the words: “wish you happy 
luxury!” Read in accord with the tenor 
of the letter, it conveys a biting ironical 
taunt. These words were capable of be- 
ing construed as conveying an innuendo 
that she was merry-making dehors the 
matrimonial home in an  extra-marital 
way. May be, the appellant was doubt- 
ing her fidelity. He informs her that he 
had visited Jherwin in the hope that he 
would join her there, but this hope did 
not materialise. He complains against this 
attitude of neglect on the part of his 
wife when he says: “Today you have 
not seen to my condition, and have de- 
famed me, To whom should I blame? It 
is the wind and to which side it blows 
it must do something. I was thinking to 
save (you) from this wind”. He further 
reproaches and upbraids her: “You did 
not think over it seriously and you did 
not care for it nor others, You have taken 
it as a prestige issue. I cannot do any- 
thing so long I am not heartily happy 
and I weep to my fate”. He then warns 
her in a contemptuous and peremptory 
tone: “It would be better that you 
should resign your job now and come 
down here...... If you intend to reside 
with me, then you should agree to my 
words ...... otherwise. it will be a dog’s 
life. Ydu should either come to this. 
place or to village Jherwin after resign- 
ing the job and from there you may 
come to Simla on any day. As you 
know, a friend in need is a friend in- 
‘deed. When this is lost, one cannot take 
the shelter of others.” He reminds her 
‘that her marriage had been solemnised 
with him. “To do service entirely depends 
upon you and me and not upon (your) 
father......... It is time to resign the 
Service...... ” He repeats: “It is against 
the respect of my family, yourself and 
_myself that I should allow you to serve 
at a monthly pay of Rs, 120/- and only 
for a tenure of six months,and myself to 
stay at Simla in the Hotel.” He then in 
stronger language commanded her to 
resign her job within 24 hours and come 
to his house direct without waiting for 
her resignation to be accepted. He closes 
the letter with an ominous threat veiled 
as a warning: “If you do not resign the 
job, our relations will become strained.” 


21, In the next letter (Ex. PC), dated 
- December 16. 1971, Rama Nand wrote to 
Sumitra that he did not understand why 
she did not ‘improve his (?) life’ and 
why she was acting at the beck and call 
of others. He urged her that it would be 
better to ‘live for a more’, He added: 
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“You obey me or not, you yourself will 
understand the significance of this when 
you give place to it in your mind”. He 
sternly repeated the warning: “I once 
again request you to keep in mind your 
as also my honour, what you have to do, 
as the time has come. There is no exam- 
ple in the history of world that a girl 
after marriage should act on the advice 
of her father, which may be harmful.” 
He again urged her : “Do not think this 
letter as a mere piece of paper, but each 
and every line in it will decide our fu- 
ture career......... You should resign your 
post.” He again administered a warning, 
coupled with a threat of resorting to vio- 
lence in case she did not resign her job 
to live with the accused permanently : 
“The present is the condition of China’s 
wall as Lt. General Mr. Kaul was say- 
ing that on China Border there is no fir- 
ing, no firing, no firing. But what was 
the result in the end, you know better... 
woxsives If you honour me, your husband, 
then you should tender your resignation 
from the job forthwith’. He further 
sternly warned her : “If you still do not 
come round, what would happen in fu- 
ture, will entirely be your responsibility 
and I may not be blamed for that”. He 
ended the letter with a hostile note, re- 
peating the threat : “I may write, what 
will happen in future, Entire responsi- 
bility of future solely depends upon you. 
It is the question of life and not of ser- 
VICE TE This is time of your test. 
Reply this letter.” The sentence, ‘It is 
the question of life and not of service’ 
read in the context, clearly conveys to 
the wife a threat that the choice open 
to her was between ‘life’ and ‘service’, 
that is to say, she would not be left alive 
if she did not give up the ‘service’. This 
letter unmistakably reveals that Rama 
Nand had worked his feelings at his 
wife’s persistent refusal to give up ser- 
vice and live with him, into such a fren- 
zied resolve that if his wife did not, as 


he desired, ‘mend’ her ways, he would 
‘end’ her life. 
` 22, Even after this letter, there ap- 


pears to have been no alleviation or 
change in this revengeful attitude of the 
husband towards his wife. This is dis- 
cernible from Rama Nand’s last letter 
dated May 9, 1972 (Ex.PAB) addressed 
to Sumitra. In this letter also, he can- 
not conceal his feeling of being “sick of 
you”, He writes, “......... the difference in 
views can make life troubleful or as well 
can lead towards downfall as I already 
told you”, that “to deceive any true per- 


1981 


son can only be a sin and nothing else”. 
He appears to be giving her a last warn- 
ing, a last chance to come round and 
come home when he writes that “time is 
short I will again request you that if you 
try to come home on Saturday, it will be 
good I do not feel good 
definitely try to come, if you cannot 
come on Saturday then come on. Sunday, 
otherwise......... 


23. These letters vividly reveal that 
despite the repeated persuasions, warn- 
ings and threats proceeding from Rama 
Nand accused, Sumitra intransigently and 
persistently refused to give up her ser- 
vice at Chanyana, and residence with 
her parents, and declined to come and 
live permanently in the matrimonial 
home at Jherwin, and as a result, how 
the husband’s feelings of tenderness to- 
wards his wife progressively changing 
into regret, persecution complex, resent- 
ment, exasperation and smouldering hos- 
tility, ultimately hardened into a rev- 
engeful resolve in the mind of Rama 
Nand to end what he calls "a dog’s life” 
by putting an end to the life of his 
spouse, We agree with the High Court 
that these letters reveal that Rama Nand 
appellant had a strong motive to murder 
the deceased, 

24, The second circumstance was also 
well established. It had been admitted 
even by the appellant and his co-accus- 
ed. The courts below have found, and 
rightly so, that both the limbs of circum- 
stance No. (3) had also been established 
by evidence produced by the prosecu- 
tion, Som Krishan (P. W. 33), father of 
Sumitra, had testified that when he went 
to Jherwin on receiving a message from 
the accused about the disappearance of 
his daughter, he was shown the Salwar 
(Ex. P-14) and shoes (Ex, P-15/1-2) and 
told that these clothes were left behind 
on the bank of the Sutlej river when she 
disappeared. P. W., 33 further stated 
that this shabby Salwar (Ex, P-14) which 
had patches on it, did not belong to Su- 
mitra and she never wore such a Salwar; 
nor did the pair of shoes (Ex. P-15) be- 
long to her. P. W. 33 further testified : 
“Then Rama Nand, Shish Ram and Kesar 
Chand accused implored me that they 
may be saved from police remand. To 
this I said that I was not conversant with 
law but you may tell the truth”, This 
testimony of P. W. 33 has been accepted 
by the courts below. We have no reason 
te take a different view. 

. 25. As-rightly -held by the courts. be- 
low - Sumitra  was.a sophisticated , and 
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educated girl, It was difficult to believe 
that she would do chilly (chilli?) planta- 
tion and wear such a patched and dirty 
Salwar as Ex. P-14. The very story given 
out by the accused persons and narrated 
by Shish Ram in the report (Ex. PAQ) 
made by him to the police, and repeated 
by him and Rama Nand in their exam- 
ination under Section 342, Cr. P. C., to 
the effect — that Sumitra had after un- 
dressing and leaving behind her shoes 
(Ex. P-15) and Salwar (Ex. P-14) on the 
bank of the Sutlej, committed suicide by 
jumping into the river — was improba- 
ble, incredible and false. Thus, circum- 
stance 3 (a). and (b) had also been clear- 
ly and cogently established. This piece of 
evidence was relevant under Section 8, 
Evidence Act and was a definite pointer 
towards the guilt of the accused, Circum- 


stance (4) appearing in the prosecution 
evidence, was admitted by the accused 
persons, Circumstance (5) also stood 


established. Though a feeble pointer to- 
wards the guilt of the accused, by it- 
self it was not of a conclusive character. 
Circumstance (6) has been seriously con- 
troverted. The burden of the arguments 
of the learned counsel for the appellants 
is that the prosecution had miserably 
failed to establish that the legless de- 
composed body found in the river was 
that of Smt. Sumitra, and in such a situat 
tion, the possibility of her being alive 
cannot be reasonably ruled out, 


26, Although the High Court has held 
that the body recovered was that of Su- 
mitra deceased and that the bones sent 
to the medical experts were not parts 
of the decomposed body found, but ap- 
peared to have been fraudulently re- 
placed with the bones of a child during 
transmission to the medical experts, we 
would assume that the identity of the 
body found in the river was not estab- 
lished beyond reasonable doubt. In other 
words, we would take it that the corpus 
delicti, i.e., the dead-body of the victim 
was not found in this case. But even on 
that assumption, the question remains 
whether the other circumstances estab- 
lished on record were sufficient to lead 
to the conclusion that within all human 
probability, she had been murdered by 
Rama Nand appellant? It is true that 
one of the essential ingredients of the 
cffence of culpable homicide required to 
be proved by the prosetution is that the 
accused “caused the death” of the per- 
son alleged to have been killed. 


~ 
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27, This means that before seeking to 
prove that the accused is the perpetrator 
of the murder, it must be established 
that homicidal death has been caused. 
Ordinarily, the recovery of the deadbody 
of the victim or a vital part of it, bear- 
ing marks of violence, is sufficient proof 


of homicidal death of the victim. There © 


was a time when under the old English 
Law, the finding of the body of the de- 
ceased was held to be essential before a 
person was convicted of committing his 
culpable homicide, “I would never con- 
vict”, said Sir Mathew Hale, “a person 
of murder or manslaughter unless the 
fact were proved to be done, or at least 
the body was found dead”, This was 
merely a rule of caution, and not of law. 
Rut in those ‘times when execution was 
the only punishment for murder, 
need for adhering to this cautionary rule 
was greater, Discovery of the deadbody 
of the victim bearing physical evidence 
of violence, has never been considered 
as the only mode of proving the corpus 
delicti in murder. Indeed, very many 
cases are of such a nature where the dis- 
covery of the deadbody is impossible, A 
tlind adherence to this old “body” doc- 
trine would open the door wide for 
many a heinous murderer to escape with 
impunity simply because they were cun- 
ning and clever enough to destroy the 
hody of their victim. In the context of 
our law, Hale’s enunciation has to be in- 
terpreted no more than emphasising that 
where the deadbody of the victim in a 
murder case is not found, other cogent 
and satisfactory proof “of homicidal death 
of the victim must be adduced by the 
prosecution. Such proof may be by the 
direct ocular account of an, eye-witness, 
or by circumstantial evidence, or by 
both. But’ where the fact of corpus 
delicti, i.e., ‘homicidal death is sought to 
he established by circumstantial evidence 
alone, the circumstances must be of a 
clinching and definitive character uner- 
ringly leading to the inference that the 
victim concerned has met a homicidal 
death. Even so, this principle of caution 
cannot be pushed too far as requiring 
absolute proof, Perfect proof is seldom to 
be had in this imperfect world and ab- 
solute certainty is a myth. That is why 
under Section 3, Evidence Act a fact is 
said to be “proved”, if the court consi- 
dering the matters before it, considers 
its existence so probable that a prudent 
man ought. under the circumstances of 
the particular case, to act upon the sup- 
position that it exists. The corpus delicti 
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or the fact of homicidal death. therefore, 
can be proved by telling and inculpating 
circumstances which definitely lead to 
the conclusion that within all human 
probability, the victim has been murder- 
ed by the accused concerned. In the in- 
stant case, circumstances (1) to (5), in 
their cumulative effect, are not only in- 
consistent with the innocence of Rama 
Nand appellant, but ineluctably and ra- 
tionally compel the conclusion that Su- 
mitra has died and it is Rama Nand ap- 


pellant who has intentionally caused her 


death, Circumstance (3) involves an ad- 
mission by Rama Nand and Shish Ram 
accused that Sumitra has met an un- 
natural death, The only difference be- 
tween the prosecution version and the 


. defence version is as to whether Sumitra 


committed suicide or had been killed by 
Rama Nand appellant. It has been found 
that the story of the suicide set up by 
the accused is false. The articles Salwar 
(Ex, P-14) and the Shoes (Ex, P-15) do 
not belong to her, They were planted by 
the accused to lay a false trail and to 
misdirect the investigation, This circum- 
stance taken in conjunction with the 
others, irresistibly and rationally leads 
te the conclusion that she has been mur- 
dered by Rama Nand appellant and her 
deadbody has been disposed of by the 
appellants Shish Ram and Kali Datt. 


28. For the foregoing reasons, we dis- 
miss this appeal and maintain the con- 
victions and sentences of the appellants. 


Appeal dismissed, 





AIR 1981 SUPREME COURT 746 
= 1981 Cri. L. J. 306 
P. N. BHAGWATI AND S. MURTAZA 
FAZAL ALI, JJ. , 


Writ Petn. No. 3042 of 1980, D/- 13-1-, 
1981. 


Francis Coralie Mullin, Petitioner v. 
The Administrator, Union Territory of 
Delhi and others, Respondents, 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974), Sections 3, 5 — Right of detenu 
to have interview with lawyer and fami- 
ly members — Conditions of Detention 
Order D/- 23-8-1975, issued by Delhi 
Administration Clause 3 (b) (i) and (ii) 
— Sub-clauses (i) and {ii) of Cl. (b) are 
violative of Articles 14 and 21. 


AY/AY/A302/81/GDR 


1981 


Sub-clause (i) of Clause 3 (b) regulat- 
ing the right of ‘a detenu to have inter- 
view with a legal adviser of his choice 
and sub-clause (ii) of Cl. 3 (b) which per- 
mits only one interview in a month to 
a detenu with members of his family 
are violative of Arts. 14 and 21 and as 
such unconstitutional and void. 

(Paras 9, u) 

Our Constitution does recognise the ex- 
istence of power of preventive detention 
but is hedged-in by various safeguards 
set out in Articles 21 and 22. Article 22 
in clauses ` (4) to (7), deals specifically 
with safeguards against preventive deten- 
tion and any law of preventive deten- 
tion or action by way of preventive de- 
tention taken under such law must be 
in conformity with the restrictions laid 
down by those clauses on pain of in- 
validation. But apart from Article 22, 
there is also Article 21 which lays down 
restrictions on the power of preventiva 
detention. (Para 3) 


Article 21 requires that no one shall 
be deprived of his life or personal liberty 
except by procedure established by law 
and this procedure must be reasonable, 
fair and just and not arbitrary, whimsi- 
cal or fanciful. The law of preventive 
detention has therefore now to pass the 
test not only of Article 22, but also of 
Article 21 and if the constitutional vali- 
dity of any such law is challenged, the 
Court would have to decide whether the 
procedure laid down by such law for 
depriving a person of his personal liber- 
ty is reasonable, fair and just. (Para 3) 

The right to life enshrined in Art, 21 
cannot be restricted to mere animal ex- 
istence. It means something much more 
than just physical survival. The right 
to life includes the right to live with 
human dignity and all that goes along 
with it, namely, the bare necessaries of 
life such as adequate nutrition, cloth- 
ing and shelter over the head and faci- 
lities for reading, writing and express- 
ing oneself in diverse forms, freely mov- 
ing about and mixing and commingling 
with fellow human beings. 

(Paras 5,-6, 7) 

Thus, as part of the right to live with 
human dignity and therefore as a neces- 
sary component of the right to life, the 
prisoner or detenu would be entitled to 
have interviews with the members of 
his family and friends and no prison 
regulation or procedure laid down by 
prison regulation regulating the right to 
have interviews with the members of 
the family and friends can be upheld as 
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constitutionally valid under Articles 14 
and 21, unless it is reasonable, fair and 
just, (Para 7) 

The same consequence would follow 
even if this problem is considered from 
the point of view of the right to persona! 
liberty enshrined in Article 21, for the 
right to have interviews with members 
of the family and friends is clearly part 
of personal liberty guaranteed under 
that Article. The expression ‘personal 
liberty” occurring in Afticle 21 is of the 
widest amplitude and it includes the 
right to socialise with members of the 
family and friends subject, of course, to 
any valid prison regulations and under 
Articles 14 and 21, such prison regula- 
tions must be reasonable and non-arbi- 
trary. If any prison regulation or pro- 
cedure laid down ‘by it regulating the 
right to have interviews with members 
of the family and friends is arbitrary or 
unreasonable, it would be liable to be 
struck down as invalid as being violative 
of Arts. 14 and 21. (Para 3) 


Moreover, there is vital distinction be- 
tween “preventive detention” and “puni- 
tive detention”, “Punitive detention” ıs 
intended to inflict punishment on a per- 
son, who is found by the judicial process 
to have committed an offence. while 
““nreventive detention” is not by wav of 
punishment at all, but it is intended to 
prevent a person from indulging 
in conduct injurious to the 
society. Having regard to this distinc- 
tive character of preventive detention, 
the restrictions placed on a person pre- 
ventively detained must, consistentiv 
with the effectiveness of distinction, be 
minimal. (Para 3) 

Obviously when an under-trial prisoner 
is granted the facility of interviews with 
relatives and friends twice in a week 
under Rule 559A and a convicted pri- 
soner is permitted to have interviews 
with his relatives and friends once in a 
week under Rule 550 of the Rules set 
out in the Manual for the Superinten- 
dence and Management of Jails in the 


Punjab, sub-clause (ii) of Clause 3 (b) 
of the Conditions of Detention Order, 
which restricts the interview only to 


one in a month in case of a detenu can- 
not be regarded as reasonable and non- 
arbitrary, particularly when a detenu 
stands on a higher pedestal than an un- 
der-trial prisoner or a convict, (Para 9 


The same reasoning must also result 
in invalidation of sub-clause (i) of Cl. 3 
(b) of the Conditions of Detention Order 


748 S.C. 


which prescribes that a detenu can have 
interview with a legal adviser only after 
obtaining prior permission of the Dis- 
trict Magistrate, Delhi and the interview 
has to take place in the presence of an 
Officer of Customs/Central Excise/En- 
forcement to be nominated by the local 
Collector of Customs/Central Excise or 
Deputy Director of Enforcement who has 
sponsored the case for detention. 

(Para 10) 


The right of detenu to consult a 
legal adviser of his choice for any pur- 
pose not necessarily limited to defence 
in a criminal proceeding but also for 
securing release from preventive deten- 
tion or filing a writ petition or prosecut- 
ing any claim or proceeding, civil or cri- 
minal, is obviously included in the right 
to live with human dignity and is also 
part of personal liberty and the detenu 
cannot be deprived of this right nor can 
this right of the detenu be interfered 
with except in accordance with reasona- 
ble, fair and just procedure established 
by a valid law. 1969 Cri. LJ 1555 (SC) 
and AIR 1978 SC 597, Rel on. (Para 10) 
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BHAGWATI, J:— This petition under 
Article 32 of the Constitution raises a 
question in regard of the right of a de- 
tenu under the Conservation of 
Foreign Exchange and Preven- 
tion of Smuggling Activities Act (here- 
inafter referred to as COFEPOSA Act) to 
have interview with a lawyer and the 
members of her family. The facts giving 
rise to the petition are few and undisput- 
ed and may be briefly stated as follows: 


The petitioner, who is a British na- 
tional, was arrested and detained in the 
Central Jail, Tihar under an order dated 
23rd Nov. 1979, issued under Sec. 3 of 
the COFEPOSA Act. She preferred a 
petition in this Court for a writ of habe- 
as corpus challenging her detention, but 
by a judgment delivered by this Court 
on 27th February, 1980, (Reported in 
AIR 1980 SC 849), her petition was re- 
jected with the result that she continued 
to remain under detention in the Tihar 
Central Jail. Whilst under detention, 
the petitioner experienced considerable 
difficulty in having interview with her 
lawyer and the members of her family. 
Her daughter aged about five years and 
her sister, who was looking after the 
daughter, were permitted to have inter- 
view with her only once in a month and 
she was not allowed to meet her daughter 
more often, though a child of very ten- 
der age. It seems that some criminal 
proceeding was pending against the peti- 
tioner for attempting to smuggle hashish 
out of the country and for the purpose 
of her defence in such criminal proceed- 
ing, it was necessary for her to consult 
her lawyer, but even her lawyer found 
it difficult to obtain an interview with 
her because in order to arrange an in- 
terview, he was required to obtain prior 
appointment from the District Magis- 
trate, Delhi and the interview could 
take place only in the presence of a Cus- 
tems Officer nominated by the Collector 
of Customs, This procedure for obtaining 
interview caused considerable hardship 
and inconvenience and there were occa- 
sions when even after obtaining prior 
appointment from the District Magis- 
trate, Delhi, her lawyer could not have 
an interview with her since no Customs 
Officer nominated by the Collector of 
Customs remained present at the ap- 
pointed time. The petitioner was thus 
effectively denied the facility of interview 
with her lawyer and even her young 
daughter 5 years old could not meet her 
except once in a month. This restriction 
on interviews was imposed by the Pri- 
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son Authorities by virtue of Clause 3 (b) 
sub-clauses (i) and (ii) of the Conditions 
of Detention laid down by the Delhi 
Administration under an Order dated 23rd 
August 1975, issued in exercise of the 
powers conferred under Section 5 of the 
COFEPOSA Act. These two sub-clauses 
of clause 3 (b) provided inter alia as 
under : 

“3. The conditions of detention in re- 
spect of classification and interviews shall 
be as under: 

(a) raii 

(b) Interviews: Subject to the direc- 
tion issued by the Administrator from 
time to time, permission for the grant of 
interviews with a detenu shall be grant- 


ed by the District Magistrate, Delhi as 
under: — 
(i) Interview with legal adviser:— 


Interview with legal adviser in connec- 
tion with defence of a detenu in a cri- 
- minal case or in regard to writ petitions 
and the like, may be allowed by prior 
appointment, in the presence of an officer 
of Customs/Central Excise/Enforcement 


to be nominated by the local Collector 
of Customs/Central Excise or Deputy 
Director of Enforcement, who sponsors. 


the case for detention; 
(ii) Interview with family members:— 
A monthly interview may be permitt- 
ed for members of the family consisting 
of wife, children or parents of the detenu 
” 


petition in this Court under Article 32 
challenging the constitutional validity of 
sub-clauses (i) and (ii) of clause 3 (b) of 
the Conditions of Detention Order and 
praying that the Administrator of the 
Union Territory of Delhi and the Sup- 
erintendent of Tihar Central Jail be di- 
rected to permit her to have interview 
with her lawyer and the members of her 
family without complying with the re- 
strictions laid down in those sub-clauses. 


2. The principal ground ón which the 
constitutional validity of sub-clauses (i) 
and (ii) of clause 3 (b) of the Conditions 
of Detention Order was challenged was 
that these provisions were violative of 
Articles 14 and 21 of the Constitution in- 
asmuch as they were arbitrary and un- 
reasonable, It was contended on behalf 
of the petitioner that allowing interview 
with the members of the family only 
once in a month was discriminatory and 
unreasonable, particularly when under- 
trial prisoners were granted the facility 
of interview with relatives and friends 
twice in a week under Rule 559A and 
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convicted prisoners were permitted to 
have interview with their relatives and 
friends once in a week under Rule 559 
oi the Rules set out in the Manual for 
the Superintendence and Management of 
Jails in the Punjab. The petitioner also 
urged that a detenue was entitled under 
Article 22 of the Constitution to consult 
and be defended by a legal practitioner 
of her choice and she was, there- 
fore entitled to the facility of inter- 
view with a lawyer whom she want- 
ed to consult or appear for her 
in a legal proceeding and the require- 
ment of prior appointment for inter- 
view and of the presence of a Customs or 
Excise Officer at the interview was arbi- 
trary and unreasonable and therefore vio- 
lative of Arts, 14 and 21. The respondents 
resisted the contentions of the petitioner 
and submitted that sub-clauses (i) and (ii) 
of Clause 3 (b) were not violative of 
Arts. 14 and 21, since the restrictions im- 
posed by them were reasonable, fair and 
just, but stated that they would have no 
chjection if instead of a monthly inter- 
view, the petitioner was granted the faci- 
lity of interview with her daughter and 
sister twice in a week as in the case of 
under-trial prisoners and so far as inter- 
view with the lawyer is concerned, they 
would not insist on the presence of a 
customs or excise officer at the interview. 
Though these two concessions were made 
on behalf of the respondents at the hear- 
ing of the petition before us, the ques- 
tion still remains whether sub-clauses (i) 
and (ii) of Clause 3 (b) are valid and it 
is necessary that we should examine this 
question in the context of our constitu- 
tional values, since there are a large 
number of detenus under the COFEPOSA 
Act and the conditions of their deten- 
tion in regard to- interviews must be 
finally settled by this Court. 


3. Now it is necessary to bear in mind 
the distinction between ‘preventive 
detention’ and ‘punitive detention’, when 
we are considering the question of vali- 
dity of conditions of detention. There 
is a vital distinction between these twa 
kinds of detention. ‘Punitive detention’ is 
intended to inflict punishment on a per- 
son, who is found by the judicial process 
to have committed an offence, while ‘pr>- 
ventive detention’ is not by way of pun- 
ishment at all, but it is intended to pre- 
vent a person from indulging in conduct 
injurious to the society. The power of 
preventive detention has been recognis- 
ed as a necessary evil and is tolerated 
in a free society in the larger interest of 
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security of the State and maintenance 
of public order. It is a drastic power to 
detain a person without trial and there 
are many countries where it is not al- 
lowed to be exercised except in times of 
war or aggression. 


Our Constitution does recognise the 
existence of this power, but it is hedged- 
in by various safeguards set out in Arti- 
cles 21. and 22. Article 22 in clauses (4) 
te (7), deals specifically with safeguards 
against preventive detention and any law 
of preventive detention or action by way 
of preventive detention taken under such 
law must be in conformity with the re- 
strictions laid down by those clauses on 
pain of invalidation. But apart from 
Article 22, there is also Article 21 which 
lays down restrictions on the power of 
preventive detention. Until the decision 
of this Court in Maneka Gandhi v. Union 
of India, (1978) 1 SCC 248: (AIR 1978 
SC 597), a very narrow and constricted 
meaning was given to the guarantee em- 
bodied in Article 21 and that article was 
understood to embody only. that aspect 
of the rule of law, which requires that 
no one shall be deprived of his life or 
personal liberty without the authority of 
law, It was construed only as a guaran- 
tee against executive action unsupport- 
ed by law. So long as there was some 
law, which . prescribed a procedure au- 
thorising deprivation of life or personal 
liberty, it was supposed to meet the re- 
quirement of Article 21. But in Maneka 
Gandhi’s case (supra), this Court for 
the first time opened-up a new dimen- 
sion of Article 21 and laid down that 
Article 21 is not only a guarantee against 
executive action unsupported by law, 
but is also a restriction on law making. 
It is not enough to secure compliance 
with the prescription of Article 21 that 
there should be a law prescribing some 
semblance of a procedure for depriving 
a person of his life or personal liberty, 
but the procedure prescribed by the. law 
must be reasonable, fair and just and if 
it is not so, the law would be void ag 
violating the guarantee of Article 21. 
This Court expanded the scope and ambit 
of the right to life and personal liberty 
enshrined in Article 21 and’ sowed the 
seed for future development of the law 
enlarging this most fundamental of 
Fundamental Rights. This decision in 
Meneka Gandhi's case became the start- 
ing point the spring-board for a most 
spectacular evolution of the law cul- 
minating in. the decisions in M. O. Hos- 


kot v. State of Maharashtra, (1979) 1 SCR 
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192: (1978 Cri LJ 1978), Hussainara Kha- 
toon’s case, (1980) 1 SCC 81: (1979 Cri 
LJ 1036) the first Sunil Batra’s case 
(1979} 1 SCR 392: (1978 Cri LJ 1741) and 
the second Sunil Batra’s case (1980) 2 
SCR 557: (1980 Cri LJ 1099). The position 
now is that Article 21 as interpreted in 
Manéka Gandhi’s case (supra) requires 
that no one shall be deprived of his life 
or personal liberty except by procedure 
established by law and this procedure 
must be reasonable, fair and just and 
not arbitrary, whimsical or fanciful and 
it is for the Court to decide in the ex- 
ercise of its constitutional power of judi- 
cial review whether the deprivation ot 
life or personal liberty in a given case 
is by procedure, which is reasonable, 
fair and just or it is otherwise. The law 
of preventive detention has therefore 
now to pass. the test. not only of Art. 22, 
but also of Article 21 and if the consti-| 
tutional validity of‘any such law is 
challenged, the Court would have to 
decide whether the procedure ‘laid down 
by such law for depriving a person of 
his personal liberty is reasonable, fair 
and just. But despite these saféguards 
laid down by the Constitution and crea- 
tively evolved by the Courts, the power 
of preventive detention is a frightful and 
awesome power with drastic consequen- 
ces affecting personal liberty, which 
is the most cherished and prized posses- 
sion of man in a civilised society. It is a 
power to be exercised with the greatest 
care and caution and the courts have to 
be ever vigilant to see that this power 
is not abused or misused. It must always 
be remembered that preventive deten- 
tion is qualitatively different from puni- 
tive detention and their purposes are dif- 
ferent. In case of punitive detention, the 
person concerned is detained by way of 


‘punishment after he is found guilty of 


wrong doing as a result of a trial where 
he has the fullest opportunity to defend 
himself, while in case of preventive de- 
tention. he is detained merely on sus- 
picion with a view to preventing him 
from doing harm in future and the op- 
portunity that he has for contesting the 
action of the Executive is very limited. 
Having regard to this distinctive char- 
acter of preventive detention, which 
aims not at punishing an individual for 
a wrong done by him. but at curtailing 
his liberty with a view to preventing 
his injurious activities in future, it has 
been laid down by this Court in Sampat 


` Prakash v State of Jammu and Kashmir, 


(1969) 3 SCR 574: (1969 Cri LJ 1555); 
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“that the restrictions placed on a person 
preventively detained must, consistently 
with the effectiveness of detention, be 
minimal”, 

4. The question which then arises is 
whether. a person preventively detained 
in a prison has any rights which he can 
enforce in a Court of law. Once his free- 
dom is curtailed by incarceration in -a 
jail, does he have any fundamental rights 
at all or does he leave them hehind, 
when he enters the prison gate? The 
answer to this question is no longer res 
integra, It has been held by this Court 
in the two Sunil Batra cases that “funda- 
mental rights dn not flee the person as 
he enters the prison although they may 
suffer shrinkage necessitated by mearce- 
ration.” The prisoner or detenu, has 
all the fundamental rights and other 
legal rights available to a free person, 
save those which are incapable of enjoy- 
ment by reason of incarceration. 
before the two Sunil Batra cases, this 
position was impliedly accepted in State 
of Maharashtra v, Prabhakar Pandurang, 
(1966) 1 SCR 702: (1966 Cri LJ 311) and 
_ it was spelt-out clearly and in no un- 

certain terms by Chandrachud, J. as he 
then was, in D. B. Patnaik v. State of 
Andhra Pradesh, (1975) 2 SCR 24: (1975 
Cri LJ 556): 

“Convicts are not, by mere reason ‘of 
the conviction, denuded of all the funda- 
mental rights which they otherwise pos- 
sess. A compulsion under the authority of 
law, following upon a conviction, to live 


in a prison-house entails by its own force 


the deprivation of fundamental freedoms 
like the right to move freely throughout 
the territory of India or the right to 
“practise” a profession. A man of profes- 
sion would thus’ stand stripped of his 
right ta hold consultations while serving 
out his sentence, But the Constitution 


guarantees other freedoms like the right. 


to acquire, hold and dispose of property 
for the exercise of which incarceration 
can be no impediment. Likewise, even a 
convict is entitled.to the precious right 


guaranteed by Article 21 of the Consti-. 


tution that he shall not be deprived of 
his life or personal liberty except accord- 
ing to procedure established by law.” 

This statement of.the law was affirmed 
by a Bench of five Judges of this Court 
in the first Sunil.Batra case (1978 Cri LJ 
1741) (supra) 
speaking on behalf of the Court in the 
second Sunil Batra case (1980 Cri LJ 
1099) (supra). Krishna Iyer, J., in the 


latter case proceeded to add in his char-. 
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and by Krishna Iyer, J., 
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acteristic style; “The jurisdictional reach 
and range of this Court’s writ to hold 
prison caprice and cruelty in constitu- 
tional leash is incontestable’ and con 
eluded by observing: “Thus it is now 
clear law that a prisoner wears the ar- 
mour of basic freedom even behind bars 
and that on breach thereof by lawless 
officials the law will respond to his dis- 
tress signals through ‘writ’ aid. The 
Indian human has a constant companion 
the Court armed with the Constitution.” 
It is interesting to note that the Supreme 
Court of the United States has also taken 
the same view in regard to rights of 
prisoners. Mr. Justice Douglas struck a 
humanistic note when he said in Eve 
Fall’s ease (1974) 417 US 817: 41 L Ed 


“2d 495; 


“Prisoners are still persons entitled to 
all constitutional rights unless their 
liberty has been constitutionally curtail- 
ed by procedures that satisfy all the re- 
quirements of due process,” 

So also in Charles Wolffs case (1974) 41 
L Ed 2d 935, Mr. Justice White made the 
same point in emphatic terms: 

“But, though his rights may be dim:- 
nished by the needs and exigencies of 
the institutional environment, a prisoner 
is not wholly stripped of constitutional 
protections, when he is imprisoned for 
erime. There is no iron curtain drawn 
between the Constitution and the prisons 
of this country.” 

Mr, Justice Douglas reiterated his thesis 
when he asserted: 

“Every prisoner’s liberty is, of course, 
circumscribed by the very fact of his con- 
finement, but his interest in the limited 
liberty left to him is then only the more 
substantial. Conviction of a crime does 
not render one a non-person whose rights 
are subject to the whim of the prison 
administration, and therefore, the impo- 
sition of any serious punishment within 
the prison system requires procedural 
safeguards.” . 

Mr. Justice Marshall also expressed him- 
self clearly and explicitly in the same 
terms: 

“I have previously stated my view thal 
a prisoner does not shed his basic consti- 
tutional rights at the prison gate, and } 
fully support the court’s holding that the 
interest of inmates in freedom from im- 
position of serious discipline is a ‘liberty’ 
entitled to due process protection.” 
What is stated by these learned Judges 
in regard to the rights of a prisoner un- 
der the Constitution of the United States 


_ applies equally in regard to the rights of 
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a prisoner or detenu under our constitu- 
tional system. It must, therefore, now be 
-taken to be well settled that a prisoner 
or detenu is not stripped of his funda- 
mental or other legal rights, save those 
which are inconsistent with his incarce- 
ration, and if any of these rights are vio- 
lated, the Court which is, to use the 
words of Krishna Iyer, J., “not a distant 
abstraction omnipotent in the books but 
an activist institution which is the cyno- 
sure of public hope”, will immediately 
spring into action and run to his rescue. 

5. We must therefore proceed to con- 
sider whether any of the Fundamental 


Rights of the detenu are violated by sub-. 


clauses (i) and ‘ii) of clause 3 (b) so as 
to result in their invalidation wholly or 
in part. We will first take up for consi- 
deration the Fundamental Right of the 
detenu under Article 21 because that is 
a Fundamental Right which has, after 
the decision in Maneka Gandhi’s case 
(AIR 1978 SC 597) (supra), a highly acti- 
vist magnitude and it embodies a con- 
stitutional value of. supreme importance 
in a democratic society. It provides that 
no one shall be deprived of his life or 
personal liberty except according to pro- 
cedure established by law and such pro- 
cedure shall be reasonable, fair and just. 
Now what is the true scope and ambit 
of the right to life guaranteed under this 
Article? While arriving at the proper 
meaning and content of the right to life, 
we must remember that it is a constitu- 
tional provision which we are expound- 
ing and moreover it is a provision enact- 
ing a Fundamental right- and the attempt 
of the court should always be to expand 
the reach and ambit of the fundamental 
right rather than to attenuate its mean- 
ing and content. The luminous guideline 
in the interpretation of a constitutional 
provision is provided by the Supreme 
Court of United States in Weems v. U. S. 
(1909) 54 L Fd 793 (801). 


“Legislation, both statutory and consti- 
tutional is enacted, it is true, from an ex- 
perience of evils, but its general language 
should not, therefore, be necessarily con- 
fined tn the form that evil had. therefore 
taken. Time works changes, brings into 
existence new conditions and purposes. 
Therefore, a principle, to be vital, must 
be capable of wider application than mis- 
chief which gave it birth, This is pecu- 
larly true of constitutions. They are not 
ephemeral enactments designed to meet 
passing occasions. They are, to use the 
words of Chief Justice Marshall, “design- 
ed to approach immortality as nearly as 
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human institutions can approach it’, The 
future is their care, and provisions for 
events of good and bad tendencies of 
which no prophecy can be made, In the 
application of a constitution, therefore, 
our contemplation cannot be only of 
what has been, but of what may be, Un- 
der any other rule a constitution would 
indeed be as easy of application as it 
would be deficient in efficacy and 
power, Its general principles would have 
little value, and be converted by prece- 
dent into impotent and lifeless formulas, 
Rights declared in the words might be 
lost in reality. And this has been recog- 
nised. The meaning and vitality of the 
Constitution have developed against nar- 
row and restrictive construction.” 

This principle of interpretation which re- 
quires that a Constitutional provision 
must be construed, not in a narrow and 
constricted sense, but in a wide and 
libera] manner so as to anticipate and 
take account of changing conditions and 
purposes so that the Constitutional pro- 
vision does not get atrophied or fossiliz- 
ed but remains flexible enough to meet 
the newly emerging prohlems and chal- 
lenges, applies with greater force in re- 
lation to a fundamental right enacted 
by the Constitution. The fundamental 
right to life which is the most precious 
human right and which forms the are 
of all other rights must therefore be 
interpreted in a broad and expensive 
spirit so as to invest it with significance 
and vitality which may endure for years 
to come and enhance the dignity of the 
individual and the worth of the human 
person, 


6. Now obviously, the right to life 
enshrined in Article 21 cannot be re- 
stricted to mere animal existence. It 
means something much more than just 
physical survival. In Kharak Singh v. 
State of Uttar Pradesh (1964) 1 SCR 332: 
(1932 (2) Cri LJ 329) Suba Rao, J. quoted 
with approval the following passage 
from the judgment of Field, J. in Munn 
v, Ilinois (1877) 94 US 113 to emphasize 
the quality of life covered by Article 21: 

“Sunil Batra v. Delhi Admn. (1979) 1 
SCR 392 at p. 503: (1978 Cri LJ 1741): 
By the term “life” as here used some- 
thing more is meant than mere animal ` 
existence. The inhibition against its de- 
privation extends to all those limbs and 
faculties by which life is enjoyed. The 
provision equally prohibits the mutila- 
tion of the body or amputation of an 
arm or leg or the putting out of an eye 
or the destruction of any other organ of 
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the body through which the soul commu- 
nicates with the outer world.” 

and this passage was again accepted as 
laying down the correct law by the Con- 
stitution Bench of this Court in the first 
Sunil Batra case (1978 Cri LJ 1741) 
(supra), Every limb or faculty through 
which life is enjoyed is thus protected 
by Article 21 and a fortiori, this would 
include the faculties of thinking and 
feeling. Now deprivation which is inhi- 
bited by Article 21 may be total or 
partial, neither any limb or faculty can 
be totally destroyed nor can it be par- 
tially damaged. Moreover it is every 
kind of deprivation that is hit by Arti- 
ele 21, whether such deprivation be per- 
manent or temporary and, furthermore, 
deprivation is not an act which is com- 
plete once and for all: it is a continuing 
act and so long as it lasts, it must be in 
accordance with procedure established hv 
law. It is therefore clear that any act 
which damages or injures or interferes 
with the use of, any limb or faculty of 
a person, either permanently or even 
temporarily, would be within the inhibi- 
tion of Article 21. 


7. Rut the question which arises is 
whether the right ta life is limited only 
to protection of limb or faculty or does 
it go further and embrace something 
more, We think that the right to life in- 
eludes the right to. live with human dig- 
nity and all that goes along with it, 
namely, the bare necessaries of life such 
as adequate nutrition, clothing and 


shelter over the head and facilities for- 


reading, writing and expressing oneself 
in diverse forms, freely moving about 
and mixing and commingling with fel- 
low human beings, ` 


Of course, the magnitude and content 
of the components of this right would 
depend upon the extent -of the economic 
development of the country, but it must, 
in any view of the matter, include the 
right to the basic necessities of life and 
also the right to carry on such functions 
and activities as constitute the bare 
minimum expression of the human-self. 
Every act which offends against or im- 
pairs human dignity would constitute de- 
privation pro tanto of this right to live 
and it would have to be in accordance 
with reasonable, fair and just procedure 
established by law which stands the test 
of other fundamental rights. 


Now obviously, any form of torture or 
cruel, - inhuman -or degrading treatment 
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would be offensive to human dignity and 
constitute an inroad into this right to 
live and it would, on this view, be pro- 
hibited by Article 21 unless it is in ac- 
cordance with procedure prescribed by 
law, but no law which authorises and no 
procedure which leads to such torture or 
cruel, inhuman or degrading treatment 
can ever stand the test of reasonableness 
and non-arbitrariness: it would plainly 
be unconstitutional and void as being 
violative of Articles 14 and 21. It would 
thus be seen that there is implicit in 
Article 21 the right to protection against 
torture or cruel, inhuman or degrading 
treatment which is enunciated in Arti- 
cle 5 of the Universal Declaration of 
Human Rights and guaranteed hy Art, 7 
of the International Covenant on Civil 
and Political Rights. This right to live 
which is comprehended within the broad 
connotation of the right to life can con- 
cededly be abridged according to proce- 
dure established by law and therefore 
when a person is lawfully imprisoned, 
this right to live is bound to suffer at- 
tenuation to the extent to which it is 
incapable of enjoyment by reason of in- 
carceration. The prisoner or detenu ob- 
viously cannot move ahout freely by go- 
ing outside the prison walls nor can he 
Socialise at his free will with persons 
outside the jail. But, as part of the right 
to live with human dignity and therefore 
as a necessary component of the right to 
life, he would be entitled to have inter- 
views with the members of his family 
and friends and no prison regulation or 
procedure laid down by prison regulation 
regulating the right to have interviews 
with the members of the familv and 
friends can be upheld as constitutionally 
valid under Articles 14 and 21, unless 
it is reasonable, fair and just. 


8 The same consequence would fol- 
low even if this problem is considered 
from. the point of view of the right to 
personal liberty enshrined in Article 21, 
for the right to have interviews with 
members of the family and friends is 
clearly part of personal liberty guaran- 
teed under that Article. The expres- 
sion ‘personal liberty’ occurring in Arti- 
cle 21 has been given a broad and liberal 
interpretation in Maneka Gandhi’s case 
{AIR 1978 SC 597) (supra) and it has 
been held in that case that the expres- 
sion ‘personal liberty’ used in that Arti- 
cle is of the widest amplitude and it 
covers a variety of rights which go to 
constitute the personal liberty of a man 
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and it also includes rights which “have 
been raised to the status of distinct 
Fundamental Rights and given additional 
protection under Article 19”, There can 
therefore be no doubt that ‘personal 
liberty’ would include the right to social- 
ise with members of the family and 
friends subject, of course, to any valid 
‘prison regulations and under Arts. 14 
and 21, such prison regulations must be 
reasonable and non-arbitrary. If any pri- 
son regulation or procedure laid down by 
it regulating the right to have interviews 
with members of the family and friends 
is arbitrary or unreasonable, it would be 
liable to be struck down as invalid as be- 
ing violative of Articles 14 and 21, 

9. Now obviously when an under-trial 
prisoner is granted the facility of inter- 
views ,with relatives and friends twice in 
a week under Rule 559A and a convict- 
ed prisoner is permitted to have inter- 
views with his relatives and friends once 
in a week under Rule 550, it is difficult 
to understand how  sub-clanse (ii) of 
Clause 3 (b) of the Conditions of Deten- 
tion Order, which restricts the interview 
only to one in a month in case of a 
detenu can possibly be regarded as rea- 
sonable and non-arbitrary, particularly 
when a detenu stands on a higher pede- 
stal than an‘ under-trial prisoner or a con- 
vict and, as held by this Court in Sam- 
path Prakash’s case (1969 Cri LJ 1555) 
(supra) restrictions placed on a“ detenu 
must “consistent with the effectiveness 
of detention. be minimal.” We would 
therefore unhesitatingly hold sub-cl. (ii) 
of clause 3 (b) to be violative of Arti- 
cles 14 and 21 in so far as it permits 
enly one interview in a month to a de- 
tenu. We are of the view that a detenu 
must be permitted to have at least two 
interviews in a week with relatives and 
friends and it should be possible for a 
relative or friend to have interview with 
the detenu at any reasonable hour on 
obtaining permission from the Super- 
„intendent of the Jail and it should nof 
he necessary to seek the permission of 
the District Magistrate, Delhi, as the lat- 
ter procedure would be cumbrous and 
unnecessary from the point of view of 
security and hence unreasonable. We 
would go so far as to say that even in- 
dependently of Rules 550 and 559A, we 
would regard the present norm of two 
interviews in a week for prisoners as fur- 
nishing a criterion of what we would 
consider reasonable and non-arbitrary. 

10, The same reasoning must also re- 


-|sult in invalidation of sub-clause (i) of 
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clause 3 (b) of the Conditions of Deten- 
tion Order which prescribes that a de- 
tenu can have interview with a legal 
adviser only after obtaining prior per- 
mission of the District Magistrate, Delhi 
and the interview has to take place in 
the presence of an officer of Customs/ 
Central Excise/Enforcement to be nomi- 
nated by the local Collector of Customs/ 
Central Excise or Deputy Director of En- 
forcement who has sponsored the case 
for detention. The right of a detenu to 
consult a legal adviser of his choice for 
any purpose not necessarily limited to 
defence in a criminal proceeding but also 
for securing release from preventive de- 
tention or filing a writ petition or prose- 
cuting any claim or proceeding, civil or 
criminal, is obviously included in the 
right to live with human dignity and is 
also part of personal liberty and the de- 
tenu cannot be deprived of this right nor 
can this right of the detenu be interfer- 
ed with except in accordance with rea- 
sonable, fair and just procedure estab- 
lished by a valid law. A prison regula- 
tion may, therefore, regulate the right of 
a detenu to have interview with a legal 
adviser in a manner which is reasonable, 
fair and just but it cannot prescribe an 
arbitrary or unreasonable procedure for 
regulating such an interview and if it 
does so, it would be violative of Arti- 
cles 14 and 21. Now in the present case 
the legal adviser can have interview with 
a detenu only by prior appointment after 
obtaining permission of the District Ma- 
gistrate, Delhi. This would obviously 
cause great hardship and inconvenience 
because the legal adviser would have to 
apply to the District Magistrate, Delhi 
well in advance and then also the time 
fixed by the District Magistrate, Delhi 
may not be suitable to the legal adviser 
who would ordinarily be a busy practi- 
tioner and, in that event, from a practi- 
cal point of view the right to consult a 
Jegal adviser would be rendered illusory. 
Moreover, the interview must take place 
in the presence of an officer of Customs/ 
Central Excise/Enforcement to be nomi- 
nated by the local Collector of Customs/ 
Central Excise or Deputy Director of En- 
forcement who has sponsored the deten- 
fion and this foo would seem to be an 
unreasonable procedural requirement be- 
cause in order to secure the presence of 
such officer at the interview, the District 
Magistrate, Delhi would have to fix the 
time for the interview in consultation 
with the Collector of Customs/Central 
Excise or the Deputy Director of En- 
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forcement and it may become difficult to 
synchronise the time which suits the 
legal adviser with the time convenient to 
the concerned officer and furthermore if 
the nominated . officer does not, for any 
reason, attend at the appointed time, as 
seems to have happened on quite a few 
occasions in the case of the petitioner, 


the interview cannot- be held at all and. 


the legal adviser would have to go back 
without meeting the detenu and the en- 
tire procedure for applying for an ap- 
pointment to the District Magistrate, 
Delhi would have to be gone through 
once again, We may point out that no 
satisfactory explanation has been given 
on behalf of the respondents disclosing 
the rationale of this requirement. í 

11. We are therefore of the view that 
sub-clause (i) of clause 3 (b) regulating 
the right of a detenu to have interview 
with a legal adviser of his choice is vio- 
lative of Articles 14 and,21 and must be 
held to be unconstitutional and void. We 
think that it would be quite reasonable 
if a detenu were to be entitled to have 
interview with his legal adviser at any 
reasonable hour during the day after 
taking appointment. from the Super- 
intendent of the Jail, which appointment 
should be given by the Superintendent 
without any avoidable delay. We may 
add that the interview need not neces- 
sarily take -place in the presence of a 
nominated officer of Customs/Central Ex- 
cise/Enforcement but if the presence of 
such officer can be conveniently secured 
at the time of the interview without in- 
volving any postponement of the inter- 
view; then such officer and if his pre- 
sence cannot be so secured, then any 
other Jail official may, if thought neces- 
sary, watch the interview but not so as 
to be within hearing distance of the 
detenu and the legal adviser. 

12. We accordingly allow the writ 
petition and grant relief ta the extent 
indicated above. 

` Petition allowed, 
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{A) Contempt of Courts Act (70 of 
1971), S. 2 (c} — Notice imputing malice, 
partiality and dishonesty to the Court in 
the judicial adjudication of the suits 
against the party — Held amounted to 
criminal contempt. 


Section 1 of the Judicial Officers’ Pro- 
tection Act, 1850 affords protection to two 
broad categories of acts done or ordered 
to be done by a judicial officer in his judi- 
cial capacity. In the first category fall 
those acts which are within the limits 
of his jurisdiction. The second category 
encompasses those acts which may not he 
within the jurisdiction of the judicial 
officer, but are, nevertheless, done or 
ordered to be done by him, believing in 
good faith that he had jurisdiction to do 
them or order them to be done. If the 
judicial officer is found- to have been act- 
ing in the discharge of his judicial duties, 
then, in order to exclude him from the 
protection of this statute, the complain- 
ant has to establish that, (1) the judiciai 
officer complained against was acting 
without any jurisdiction whatsoever, and . 
(2) he was acting without good faith in 
believing himself to have jurisdiction. 

Held that the tone, temper and con- 
tents of the notice issued by the appel- 
lant, particularly of the passages which 
imputed malice, partiality and dishonesty 
to the Subordinate Judge in the judicial 
adjudication of the suits against the ap 
pellant, constituted a deliberate attempt 
to scandalise the judge, to terribly em- 
barrass him and to lower the authority 
of his office and the Court. The act and 
conduct of the appellant in issuing this 
notice therefore, fell squarely within sub- 
clauses (i) and (ii) of the definition of 

“criminal contempt” given in Section 2 
(c) of the Contempt of Courts Act. 

(Paras 9, 11, 13) 

(B) Contempt of Courts Act (70 of 1971), 
S. 3 (2) — Applicability — Not applicable 
to contempt falling under S. 2 (c) (i. 

Section 3 is in the nature of an excep- 
tion to those categories of “criminal con- 
tempt” which fall under sub-clause (ii) 
and to certain categories of “criminal con- 
‘tempt” which comes under sub-clause (iii) 
of Section 2 (c), but not to that category 
of contempt which falls under sub-cl. (i) ` 
of Section 2 (c). There are no words in 
Section 3 which may be referable to that 
species of “criminal contempt” which 
would fall within sub-clause (i) of the 
definition given in Section 2 (c), Sub-sec- 
tion (2) of Section 3 expressly confines its 
operation to those categories of contempt 
which are referred to in sub-section (1). 
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Section 3 (2) therefore, is not applicable 
to that category of contempt which falls 
under sub-clause (i) of Section 2 (c), or 
which is otherwise of a kind different 
from those mentioned in Section 3 (1). 
(Para 16) 
(C) Contempt of Courts Act (70 of 
1971), S. 13 — Imposition of sentence 
under — Substantial interference with 
due course of justice — What amounts to. 


The amplitude of the words, “due 
course of justice” used in Section 13 is 
wider than the words “due course of any 
judicial proceeding” or “administration of 
justice” used in sub-clauses (ii) or (iii) 
of Section 2 (c). If the act complained 
scandalizes the judicial officer in regard 
to the discharge of his judicial functions, 
it thereby substantially interferes or 
tends to interfere with the “due course 
of justice’ which is a facet of the broad 
concept of the “administration of justice”, 
and as such, is punishable under Sec. 13. 

(Para 22) 


Appellant, In Person; Mr. P. Ram 
Reddy, Sr. Advocate (Mr. G. N. Rao, Ad- 
vocate with him), for Respondent, 


SARKARIA, J.:— This appeal by Ra- 
chapudi Subba Rao is directed against a 
judgment, dated April 23, 1975 of the 
High Court of Andhra Pradesh, whereby 
the appellant was convicted for commit- 
ting gross contempt of court under Sec- 
tion 12 read with Sections 10 and 15 of 
the Contempt of Courts Act, 1971, (here- 
inafter. referred to as the Act) and sen- 
tenced to undergo one month’s imprison- 
ment, It arises out of these facts; 


2. The appellant filed Original Suit 
No. 101 of 1973 in the Court of the Sub- 
ordinate Judge, Vijayawada, against five 
persons for declaration of his title and 
for injunction in respect of a building. 
The ist defendant in that suit instituted 
Original Suit No. 275 of 1972 in the same 
Court against the appellant for possession 
of the same building and for recovery of 
damages for use and occupation. The ist 
Additional Subordinate Judge, Vijaya- 
wada, heard the two suits together and 
by a common judgment, dated October 31, 
1974, dismissed the appellant’s suit and 
decreed the suit of the then Ist defendant 
against him with costs. The decree-holder 
filed petition for execution of his decree 
against the appellant. The latter filed an 
application for stay of the execution. 


3. When the execution and the appel- 
lant’s application for stay were pending, 
the appellant on December 25, 1974 issu- 
ed notice to the Additional Subordinate 
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Judge, who had decided the suits against 
him. In that notice which is a lengthy 
document, he inter alia made these alle- 
gations against the Judge: 

“3. In the said judgment (O. S. Nos. 
101/73 and 275/72) your honour created 
new facts by making third version with- 
out evidence as detailed below among 
others.” 

"4. Your honour has intentionally, with 
bad faith and maliciously, disordered the 
existing oral and documentary evidence 
with a view to help the plaintiff in O. S. 
N. 275/72 causing damage and injury to 
me,” 

“5. Your honour has maintained dif- 
ferent standards in the same judgment 
with regard to Exs, B-9, B-10, B-13 and 


-A-15 to A-19 and A-20 to A-22 and B-11 


and B-12 in para No. 25.” 

“6. Your honour has maintained dif- 
ferent standards even with regard to 
self-serving statements,” 


“16. Your honour has side-tracked the 
binding direct decisions of the High 
Courts and the Supreme Court disorder- 
ing the contents of the said decisions.” 

“18. So under these circumstances it 
cannot be said that these acts done by 
your goodself in the discharge of your’ 
honour’s judicial duty within the limits of 
your honour’s jurisdiction in good faith; 
for the above said acts themselves prove 
that your honour has done these acts with 
mala fide exercise of powers without jur- 
isdiction.” 

4. In the concluding paragraphs of the 
notice, he stated: 

“Your honour has done these acts in 
excess of jurisdiction knowing the law 
regarding your own powers and duties. 
So, your honour is liable in tort to pay 
damages for the heavy monetary loss in- - 
curred by me and for the injury. 

Hence, I request your honour to pay a 
sum of Rs. 30,000 by way of damages for 
the heavy monetary loss incurred by me 
and for the injury within a reasonable 
time, or else I will be compelled to seek 
legal, redress for the same. 

I hereby reserve my right to take 
available legal actions against your 
honour under the other enactments,” 

5. After receiving this notice, the Ist 
Additional Subordinate Judge sent it to 
the High Court for necessary action. The 
High Court requested the Advocate-Ge- 
neral to institute contempt proceeding. 
The Advocate-General then filed a Con- 
tempt Petition No. 14 of 1975, supported 
by an affidavit and prayed that the appel- 
lant be committed for Contempt of Court 
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of the Additional Subordinate Judge 
Vijayawada and be punished under Sec- 
tion 12 read with Sections 10 and 15 of 
the Act. s 


6. In his counter-affidavit filed before 
the High Court, the appellant not only 
tried to justify the issuance of the notice 
to the Subordinate Judge, but also assert- 
ed that the notice was intended to up- 
hold the purity of administration of jus- 
tice and to safeguard the interests of the 
litigating public. The High Court found 
that the passages extracted above were 
per se scandalous and scurrilous and the 
notice was undoubtedly a deliberate and 
determined attempt on the part of the 
appellant “to scandalise the Judge’ and 
the Court for having held against him, by 
imputing lack of good faith and mala fides 
to a judicial officer in the discharge of 
his judicial duties;” that it was also an 
attempt to frighten the judicial officer 
by threatening to file suit for damages for 
Rs. 30,000 and to undermine his self-con- 
fidence in dealing with causes that might 
come up before him for trial in future. 
The High Court concluded that what the 
appellant has stated in the notice in ques- 
tion, is clearly and squarely “criminal 
contempt” as defined by Section 2 -(c) of 
the Act. It negatived the defences raised 
by the appellant and convicted him as 
aforesaid. : 


7. Before us, the appellant has argued 
his case in person. He has also submitted 
written arguments which he has orally 
elaborated and supplemented. As before 
the High Court, here also, the appellant 
intransigently maintains that there is 
nothing scandalous in the contents of 
the notice, In the written arguments he 
reiterates the imputation that the Sub- 
ordinate Judge had deliberately deliver- 
ed “a dishonest judgment” against him 
and the Judge was “guilty of serious mis- 
behaviour in the performance of his 
duties;” that the allegations of “bad faith” 


“malice” ete. in the notice were facts 
constituting the cause of action, which 
were essential to be stated under Sec- 


tion 80, C.P.C. for the suit for damages 
which the appellant proposed to file 
against the Subordinate Judge; that the 
giving of the notice containing such state- 
ments of material facts being a manda- 
tory requirement of Section 80 of the 
Code of Civil Procedure; the issuance of 
such notice to the Subordinate Judge 
could not be characterised ‘scandalous’ so 


as to constitute Contempt of Court, 
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8. The contention is clearly unsustain- 
able. Section 1 of the Judicial Officers 
Protection Act, 1850 provides: 


“No Judge, Magistrate, Justice of the 
Peace, Collector or other person acting 
judicially shall be liable to be sued in any 
Civil Court for any act done or ordered 
to be done by him in the discharge of his 
judicial duty, whether or not within the 
limits of his jurisdiction: 

Provided that he at the time, in good 
faith, believed himself to have jurisdic- 
tion to do or order the act complained of; 
and no officer of any Court or other per- 
son, bound to execute the lawful warrants 
or orders of any such Judge, Magistrate, 
Justice of the Peace, Collector or other 
person acting judicially shall be liable 
to be sued in any Civil Court, for the 
execution of any warrant or order, which 
he would be bound to execute, if within 
the jurisdiction of the person issuing the 
same.” 


9. As pointed out by this Court in (sic) 
the Section affords protection to two 
broad categories of acts done or ordered 
to be done by a judicial officer in his 
judicial capacity. In the first category fall 
those acts which are within the limits of 
his jurisdiction. The second category en- 
compasses those acts which may not be 
within the jurisdiction of the judicial offi- 
cer, but are, nevertheless, done or order- 
ed to be done by him, believing in good 
faith that he had jurisdiction to do them 
or order them to be done. 


10. In the case of acts of the first cate- 
gory committed in the discharge of his 
judicial duties, the protection afforded by 
the statute is absolute, and no enquiry 
will be entertained as to whether the act 
done or ordered.to be done was errone- 
ous, or even illegal, or was done or 
ordered without believing in good faith. 

11. In the case of acts of the second 
category, the protection of the statute 
will be available if at the time of doing, 
ordering the act, the judicial officer act- 
ing judicially, in good faith believed him- 
self to have jurisdiction to do or orderi ` 
the same. The expression “jurisdiction” 


limited sense of the term, as connoting 
the “power” to do or order to do the par- 
ticular act complained of, but is used in 
a wide sense as meaning “generally the 
authority of the Judicial Officer to act in 
the matters”. Therefore, if the judicial 
officer had the general authority to enter 
upon the enquiry into the cause, action, 
petition or other proceeding in the course 
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of which the impugned act was done or 
ordered by him in his judicial capacity, 
the act, even if erroneous, will still be 
within his ‘jurisdiction’, and the mere 
fact that it was erroneous will not put it 
beyond his “jurisdiction”. Error in the 
exercise of jurisdiction is not to be con- 
fused with lack of jurisdiction in enter- 
taining the cause or proceeding. It fol- 
lows that if'the judicial officer is found to 
have been acting in the discharge of his 
judicial duties, then, in order to exclude 
him from the protection of this statute, 
the complainant has to establish that (1} 
the judicial officer complained against was 
acting without any jurisdiction whatso- 
ever, and (2) he was acting without good 
faith in believing himself to have juris- 
diction. 

12. In the instant case, the Subordi- 
nate Judge had unquestionably, the juris- 
diction to try and decide the suits con- 
cerned. It is further not disputed that 
the findings which the appellant charac- 
terises as “wrong”, “malicious” and “dis- 
honest”, are acts done by the Subordinate 
Judge in the discharge of his judicial 
duties i.e. within the exercise of his juris- 
diction. This being the position, the acts 
of the Subordinate Judge, done by him 
in his judicial capacity, on the basis of 
which the appellant was threatening to 
bring an action for damages against the 
Judge, enjoy absolute protection against 
civil action. Nor would the fact that the 
appellant had the temerity to ridicule and 
characterise the findings and decision of 
the Subordinate Judge as “malicious” 
“dishonest” and motivated ‘to help the 
plaintiff in O. S. No. 275/1972’, without 
stating any particulars or facts on which 
these scurrilous allegations were found- 
ed, give him the locus to bring a civil ac- 
tion for damages against the Subordinate 
Judge. In the circumstances, it is not pos- 
sible to accept the appellant’s contention 
that the notice in question, was bona fide 
issued_by him as a preliminary lawful 
step to the filing of a suit against the 
Subordinate Judge. 


13. We agree with the High Court that 
the tone, temper and contents of the no- 


tice, particularly of the passages extract- 


ed earlier, which impute malice, | partia- 
lity and dishonesty to the Subordinate 
Judge in the judicial adjudication of the 
aforesaid suits against the appellant, con- 
stitute a deliberate attempt to scandalise 
the Judge, to terribly embarrass him and 


to lower the authority of his office and’ 


the Court. The act and conduct of the 
appellant in issuing this notice, therefore, 
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. manner” of sub-clause (iii) 


A.LE. 


fell squarely within sub-clauses (i) and 
(ii) of the definition of. “criminal con- 
tempt” given in Section 2 (c) of the Act, 
reproduced below: 

“2 (c). ‘Criminal contempt’? means the 
publication whether by words, spoken or 
written, or by signs, or by visible repre- 
sentations, or otherwise of any matter or 
the doing of any other act whatsoever 
which— 

{i) scandalises or tends to scandalise, or 
lowers or tends to lower the authority 
of any court; or : 


(ii) prejudices, or interferes or tends to 
interfere with, the due course of any 
judicial proceeding. 

(iii) interferes or tends to interfere with 
or obstructs or tends to obstruct, the ad- 
ministration of justice in any other man- 
ner.” 

14. It is noteworthy, that in the cate- 
gorisation of contempt in the three sub- 
clauses (i) to (iii), only category (ii) 
refers to “judicial proceeding”. Scanda- 
lizing of Court in its administrative capa- 
city will also be covered by sub-clauses 
(i) and (ii). The phrase “administration 
of justice” in sub-clause (iii) is far wider 
in scope than “course of any judicial pro- 
ceeding”. The last words “in any other 
further ex- 
tend its ambit and give it a residuary 
character. Although sub-clauses (i) to (iii) 
describe three distinct species of ‘criminal 
contempt’, they are not always mutually 
exclusive. Interference or tendency to 
interfere with any judicial proceeding or 
administration of justice is a common ele- 
ment of sub-clauses (ii) and (iii). This 
element is not required to be established 
for a criminal contempt of the kind fall- 
ing under sub-clause (i). 


15. The next contention of the appel- 
lan’ is that his act in question falis within 
the exemption of Section 3 particularly 
the Explanation to that Section, since 
the suits in respect of which the notice 
was issued had already been decided and 
the execution of the decree against the 
appellant, though pending, did not con- 
stitute a pending matter for the purpose 
of availing the protection of Section 3. 
The material part of Section 3 is as fol- 
lows: 

“3 (1). A person shall not be guilty of 
contempt of court on the ground that he . 
has published (whether by words spoken 
or written or by signs or by visible re- 
presentations or otherwise) 
which interferes or tends to interfere 


‘with, or obstructs or tends to obstruct, 


any matter . 
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the course of justice in connection with 
any civil or criminal proceeding pending 
at the time of publication, if at that time 
he had no reasonable grounds for believ- 
ing that the proceeding was pending. 


(2) Notwithstanding anything to the 
contrary contained in this Act or any 
other law for the time being in force, the 
publication of any such matter as is men- 
tioned in sub-section (1) in connection 
with any civil or criminal proceeding 
which is not pending at the time of pub- 
lication shall not be deemed to constitute 
contempt of court.” 


(3) 


Explanation: For the purposes of this 
section a judicial proceeding— 


(b) which has been heard and finally 
decided shall not be deemed to be pend- 
ing merely by reason of the - fact that 
proceedings for the execution of the de- 
cree, order or sentence passed therein 
are pending.” i 


CEETTTELITITTTT 


16. Section 3 is in the nature of an 
exception to those- categories of “criminal 
contempt” which fall under sub-clause 
(ii) and to'certain categories of ‘criminal 
contempt” which come under sub-clause 
(iii) of Sec; 2 (c), but not to that cate- 
gory of contempt which falls under sub- 
clause (i) of Section 2 (e). This is clear 
from a comparison of the language of 
S. 3 (1) with that of 5. 2 (ce). The words 
“interferes or tends to interfere with the 
course of justice in connection with any 
proceeding pending” in Section 3 (1) sub- 
stantially reiterate the language of sub- 
clause (ii) of Section 2 (c), Similarly, the 
words “interferes or tends to interfere 
with or obstructs or tends to obstruct” in 
Section 3 (1) are a reproduction of the 
first limb of sub-clause (iii) of Section 
2 (c). The phrase “the administration of 
justice in any other manner” used in 
Section 2 (c) (iii) has been substituted in 
Section 3 (1) by the narrower phrase. “the 
course of justice in connection with any 
civil or criminal proceeding pending at 
the time of publication”. But there are 
no words in Section 3 which may be re- 
ferable to that species of “criminal -con- 
tempt” which would fall within sub- 
clause (i) of the definition given in 
Section 2 (c). Sub-section (2) of Section 3 
expressly confines its operation to thosé 
categories of contempt which are re- 
ferred to in sub-section (1). Section 3 (2) 
therefore, is not applicable to that cate- 
gory of contempt which falls under sub- 
clause (i) of Section 2 (c), or which is 
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otherwise of a kind different from thosel 
mentioned in Section 3 (1). 

17. In the instant case, the contempt 
‘committed, though not in connection with 
any pending proceeding, primarily and 
squarely falls under sub-clause (i) though 


the aforesaid residuary phrase. in- sub- 
clause (iii) may also be attracted. . Un- 
founded imputation of mala fides, bias, 


prejudice or ridiculing the performance 
of a Judge or casting aspersions on his 
integrity — as has been done by the ap- 
pellant in the notice in question — are 
always considered to mean. scandalising 
the Court, and lowering the authority of 
his court by bringing him and his office 
into disrespect and disrepute, Villification 
of the Judge, even in administrative mat- 
ters or decided judicial matters, may 
amount to “criminal contempt” under 
sub-clause (i) of Sec. 2 (c) as it lowers 
or tends to lower the authority or dignity 
of the Court by undermining public confi- 
dence in the capacity of the Judge to mete 
out even-handed and impartial justice. 

18. For the aforesaid reasons, we ne- 
gative this contention of the appellant. 

19. The last argument urged by the 
appellant is that even if his act technical- 
ly amounted to contempt of court, no sen- 
tence could be imposed on him in view 
of Section 13 of the Act which reads as 
follows: 

“Notwithstanding anything contained 
in: any law for the time being in force, 
no court shall impose a sentence under 
this Act for a contempt of court unless 
it is satisfied that the contempt is of such 
a nature that it substantially interferes, 
or tends substantially to interfere with 


- the due course of justice.” 


20. The appellant contends, that the 
High Court has not given any finding in 
regard to this contention which was rais- 
ed by him there, also. 

21, The contention must be repelled. 

22. The High Court has dealt with this 
contention. It has rightly pointed out that 
the amplitude of the words “due course 
of justice” used in Section 13 is wider 
than the words “due course of any judi- 
cial proceeding” or “administration of 
justice” used in sub-clause (ii) or (iii) of 
Section 2 (c). We have held that the con- 
tempt of court committed by the appel- 
lant falls both under sub-clause (i) and 
also within the amplitude of sub-cl. (iii). 
Tf the act complained scandalizes the 
judicial officer in regard to the discharge 
of his judicial functions, it thereby sub- 
stantially interferes or tends to interfere 
with the “due course of justice” which is 
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a facet of the broad concept of the ‘“ad- 
ministration of justice’, and as such, is 
punishable under Section 13. 

23. We agree with the High Court 
that the contempt of court committed by 
the appellant is serious and gross as he 
has recklessly imputed mala fides and 
lack of good faith to the judicial officer 
who had decided the cases against him. 
The imputations levelled were per se 
scandalous and actuated by bad faith. The 


appellant did not even pretend to give. 


any reason for the alleged malicious at- 
titude on the part of the judicial officer, 
either in the notice or in the counter- 
affidavit. Even in this Court he has not 
relented. He has not adopted, even obli- 
quely, an attitude of contrition or a pre- 
tence of remorse, 


24. For the foregoing reasons, we dis- 
miss this appeal and maintain the con- 
viction and sentence of the appellant. 

Appeal dismissed. 
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5-12-1980. 
Malak Singh etc., Appellants v. 
of Punjab and Haryana and others, 
spondents. 


Constitution of India, Arts. 19 (1) (d) 
and 21 — Right of person whose name is 
included in surveillance register to be 
given opportunity to show cause against 
such inclusion, 


Section 23 of the Police Act prescribes 
it as the duty of police officers “to collect 
and communicate intelligence affecting 
the public peace, to prevent the commis- 
sion of offences and public nuisances”, In 


State 
Re- 


connection with these duties, it will be’ 


necessary to keep discreet surveillance 
over reputed bad characters, habitual of- 
fenders and other potential offenders. 
Organised crime cannot be successfully 
fought without close watch of suspects. 
But surveillance may be intrusive and it 
may so seriously encroach on the pri- 
vacy of a citizen as to infringe his funda- 


mental right to personal liberty guaran- ` 


teed by Art. 21 of the Constitution and 


*Civil Writs Nos, 2391 and 2392 of 1978, 
D/- 12-9-1978 (Punj & Har) 


LX/AY/G853/80/DHZ 
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the freedom of movement guaranteed by 
Art. 19 (1) (d). That cannot be permitted. 
So long as surveillance is for the pur- 
pose of preventing crime and is confined 
to the limits prescribed by Rule 23.7 of 
the Punjab Police Rules a.person whose 
name is included in the surveillance re» 
gister cannot have a genuine cause for 
complaint. History sheets and surveil- 


_lance registers have to be and are con- 


fidential documents, Neither the person 
whose name is entered in the register nor 
any other member of the public can have 
access to the surveillance register. The 
nature and character of the function in- 
volved in the making of an entry in the 
surveillance register is so utterly admin- 
istrative and non-judicial, that it is diffi- 
cult to conceive of the application of the 
rule of audi alteram partem. Such en- 
quiry as may be made has necessarily to 
be confidential and it necessarily excludes 
the application of that principle. It would 
be contrary to the public interest to re- 
veal the information in the history sheet 
particularly the source of information. 
However, surveillance of persons who de 
not fall within the categories mentioned 
in Rule 23.4 of the Punjab Police Rules 
or for reasons unconnected with the pre~ 
vention of crime, or excessive surveil- 
lance falling beyond the limits prescrib- 
ed by the rules, will entitle a citizen to 
the Court’s protection which the court 
will not hesitate to give. Surveillance, 
therefore, has to be unobstrusive and 
within bounds, While it may not be neces- 
sary to supply the grounds of belief to 
the persons whose names are entered in 
the surveillance register it may become 
necessary in some cases to satisfy the 
Court when an entry is challenged that 
there are grounds to entertain such rea- 
sonable belief. (Paras 6, 7, 8, 9, 10) 
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CHINNAPPA REDDY, J:—— To what 
extent may the citizen’s right.to be let 
alone be invaded by the duty of the police 
to prevent crime is the problem posed in 
these two appeals by special leave under 
Art. 136 of the Constitution. The two ap- 
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peals are directed against the judgment 
of the High Court of Punjab & Haryana 
dismissing the Writ Petitions filed by the 
appellants seeking the removal of their 
names from the surveillance register 
maintained at Police Station ‘A’ Division, 
Amritsar City and for a direction that 
the respondent Police Officers should be 
restrained from harassing the appellants 
by calling them to the Police Station fre- 
quently without any justification. The 
appellants Malak Singh and Jaswant 
Singh are brothers and they claim to be 
engaged in a business known as ‘Conti- 
nental Electricals’, besides owning a hotel 
named Park Restaurant on Grand Trunk 
Road, Amritsar. They state that they are 
income-tax assessees and assert that 
they are law abiding citizens, They claim 
that on account of their active political 
affiliation to the Akali party, one Prithi- 
pal Singh a Congress M.L.A, is inimical- 
ly disposed towards them and has been 
_ instrumental in having the appellant fal- 
sely implicated in some criminal cases. 
All the criminal cases ended either in 
acquittal or discharge. The appellants 
were also detained under the MISA for 
sometime but they were released from 
detention as the Advisory Board refused 
to confirm their detention. The appellants 
claim that they took active part in ex- 
posing the ‘corrupt activities of the De- 
puty Superintendent of Police, Amritsar 
and had even published wall posters with 
the result that the Deputy Superinten- 
dent of Police had instituted a prosecution 
for defamation against the appellants. As 
à measure of humiliation and harassment, 
the names of the appellants were entered 
In the surveillance register maintained 
at the Police Station ‘A’ Division, Amrit- 
sar. The appellants allege that their 
photographs have been displayed amongst 
those of notorious criminals and bad 
characters at the Police Station. When- 
ever a Senior Police Officer visits the 
Police Station the appellants are requir- 
ed to attend the Police Station along with 
other persons whose names are entered 
in the surveillance register. They are 
also needlessly asked to associate them- 
selves with various investigations though 
they have nothing whatever to do with 
those investigations. As, according to the 
appellants, there is no material whatso- 
ever on the basis of which the names of 
the appellants could be entered in the 


surveillance register, they filed writ 
petitions in the High Court questioning 
the inclusion of their names in the sur- 
veillance register and.also praying that 
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the police should be restrained from 
harassing them by calling them to the 
Police Station without any justification. 


2. In the High Court, counter-affida- 
vits on behalf of the respondents were 
filed- by the Senior Supérintendent of 
Police, Amritsar, who claimed that the 
appellants were opium smugglers and 
habitual offenders and receivers of stolen 
property and therefore, their names were 
entered in the surveillance register, It 
was, however, denied that their photo- 
graphs had been displayed at the Police 
Station. It was pleaded that the reasons 
for entering their names in the surveil- 
lance register were to be found in the 
history sheets which were confidential 
documents and which, therefore, could 
not. be disclosed. It was also pleaded tha! 
one of the appellants had been convicted 
in a criminal case but it transpires from 
the rejoinder filed by the appellants that 
the conviction was set aside on appeal. 
As the writ petitions were dismissed by 
the High Court, the appellants have pre- 
ferred these two appeals after obtaining 
special leave from this Court. 


3. Shri V. M. Tarkunde, learned coun- 
sel, who appeared as Amicus Curiae for 
the appellants urged that there were no 
grounds on the basis of which the respon- 
dents. could entertain a reasonable belief 
that the appellants were habitual offend- 
ers or receivers of stolen property and 
therefore, there was no justification for 
including the names of the appellants in 
the surveillance register. He further sub- 
mitted that an order for surveillance was 
a serious encroachment on the liberty of 
the citizen and therefore, it was necessary 
that a person should be given an oppor- 
tunity to show cause before his name was 
included in the surveillance register. As 
this was not done, the inclusion of the 
names of the appellants in the register 
was bad. We may add that the vires of 
the Punjab Police Rules which provide 
for the maintenance of a surveillance re- 
gister was not questioned before us. 


4. Chapter 23 of the Punjab Police 
Rules deals with prevention of offences, 
Rule 23.4 which provides for the main- 
tenance of a surveillance register in every 
Police Station isin the following terms: 


“23.4 (1) In every police station, other 
than those of the railway police, a Sur- 
veillance Register shall be maintained in 
Form 23.4 (1). 

(2) In part I of such register. shall be 
entered the names of persons commonly 
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resident within or commonly frequenting 
the local jurisdiction of the police station 
concerned, who belong to one or more of 
the following classes:— : 


(a) All persons who have been pro- 
claimed under Section 87, Code of Crimi- 
nal Procedure (S. 82 of the Criminal Pro- 
cedure Code of 1973). = 


(b) All released convicts in regard to 
whom an. order under Section 565, Cri- 
minal Procedure Code, has been made 
(S. 356 of the Criminal Procedure Code 
of 1973). 


(c) All convicts the execution of whose 
sentence is suspended in the whole, or 
any part of whose punishment has been 
remitted conditionally under Section 401, 
Criminal Procedure Code (S. 432 of the 
Criminal Procedure Code of 1973). 


(d) All persons restricted under Rules 
of Government made under Section 16: of 
the Restriction of Habitual Offenders 
(Punjab) Act, 1918. 


(3) In Part II of such register may be 
entered at the discretion of the Superin- 
tendent— 


(a) persons who have been convicted 
twice, or more than twice, of offences 
mentioned in Rule 27.29; 


(b) persons who are reasonably be- 
lieved to be habitual offenders or receiv- 
ers of stolen property whether they have 
been convicted or not; l . 


(c) persons under security under Sec- 
tion 109 or 110, Code of Criminal Pro- 
cedure; 


(d) convicts released before the expira~ 
tion of their sentences under the Prisons 
Act and Remission Rules without the im- 
position of any conditions. 


Note.—- This rule must be strictly con- 
strued, and entries must be confined to the 
names of persons falling in the four clas- 
ses named therein”. 


Rule 23.5 provides that the surveillance 
register shall be written up by the officer 
Incharge of the Police Station personally 
or by an Assistant Sub-Inspector. No 
entry in Part II is to be made except by 
the order of the Superintendent of Police 
and no entry in Part I is to be made ex- 
cept by the order of a Gazetted Officer. 


It is-also provided that ordinarily a his-- 


tory sheet shall be opened for a person 
before his name is entered in Part II of 
the Surveillance Register. If from the 
entries in the history sheet the Superin~ 
tendent is of the opinion that such person 
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should be subjected to surveillance he 
shall enter his name in Part II of the 
register. In the case of persons who have 
never been convicted or placed on secur- 
ity for good behaviour their names shall 
not be entered until the Superintendent 
has recorded definite reasons for doing so. 
The recording of reasons is to be treated 
as confidential. Rule 23.7 prescribes that 
Police surveillance shall comprise such 
close watch over the movements of the 
person under surveillance, by Police Of- 
cers, village headmen and village watch- 
men as may be applicable without any 
illegal interference. Rule 23.8 provides 
that the initial preparation of a history 
sheet is to be done with great care and, 
invariably, by the officer in charge of the 
Police Station or by a thoroughly experi- 
enced Sub-Inspector. Detailed provision 
is made in the Rules with regard to the 
preparation, maintenance and custody of 
history sheets. Rule 23.31 provides that 
all records connected with Police surveil- 
lance are confidential and nothing con- 
tained in them may be communicated to 
any person and that inspection may not 
be allowed or copies given. The District 
Magistrate and the Ilaqa Magistrate are, 
however, entitled to examine the records 
in accordance with Rules 1.15 and 1.21 


5. As mentioned by us, earlier, the 
vires of the Punjab Police Rules which 
provide for the maintenance of the sur- 
veillance register was not questioned be- 
fore us, perhaps because of Kharak Singh 
v. State of U. P., (1964) 1 SCR 332: (AIR 
1963 SC 1295) and Gobind v. State of 
Madhya Pradesh, (1975) 2 SCC 148: (AIR 
1975 SC 1378). The two principal ques- 
tions which were raised for our considera- 
tion were whether a person was entitled 


’ to be given an opportunity to show cause 


before his name was included in the sur- 
veillance register and whether, in the 
instant case, their names were included 
in the register without any grounds for 
reasonably believing them to be habitual 
offenders or receivers of stolen property, 
as required by Rule 23.4 (3) (b). The 
second submission was based on the cir- 
cumstance that the appellants have not 
been previously convicted or placed on 
security for good behaviour under Sec- 
tion 109 or 110 Code of Criminal Proce- 
dure or proclaimed as offenders. So, 
their names could be entered in the sur- 
veillance register only if they fitted into 
the category of persons who are reason- 
ably believed to be habitual offenders or 
receivers of stolen property, whether 
they have been convicted or not, 
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6. Prevention of crime is one of. the 
prime purposes of the constitution of a 
police force. The preamble to the Police 
Act 1861 says: 

“Whereas it is expedient to reorganisé 

the police and to make it a more efficient 
instrument for the prevention and detec- 
tion of crime.” 
Section 23 of the Police Act prescribes’ it 
as the duty of police officers. “to collect 
and communicate intelligence affecting 
the public peace, to prevent the commis- 
sion of offences and public nuisances”, In 
connection with these duties it will be 
necessary to keep discreet surveillance 
over reputed bad characters, habitual of- 
fenders and other potential offenders, 
Organised crime cannot be successfully 
fought without close watch. of suspects. 
But, surveillance may be intrusive and 
it may so seriously encroach on the pri- 
vacy of a citizen as to infringe his funda- 
mental right to personal liberty guaran- 
teed by Art. 21 of the Constitution and 
the freedom of movement guaranteed 
by Art. 19 (1) (d). That cannot be permit- 
ted. This is recognised by the Punjab 
Police Rules themselves. Rule 23.7, which 
prescribes the mode of surveillance, per- 
mits the close watch over the movements 
of the person under surveillance but 
without any illegal interference. Permis- 
sible surveillance is only to the extent of 
a close watch over the movements of the 
person under surveillance and no more, 
So long as surveillance is for the purpose 
of preventing crime and is confined to the 
limits prescribed by Rule 23.7 we do 
not think a person whose name is includ- 
ed in the surveillance register can have 
a genuine cause for complaint. We may 
notice here that interference in accord- 
ance with law and for the prevention of 
disorder and crime is an exception recog- 
nised even by European Convention of 
Human Rights to the right to respect 
for a person’s private and family life. 
Art. 8 of the Convention reads as fol- 
lows:— 


“(1) Everyone's right to respect for his 
private and family life, his home and his 
correspondence shall be recognised. : 

(2) There shall be no interference by a 
public authority with the exercise of this 
right, except such as is in accordance with 
law and is necessary in a democratic so- 
ciety in the interests of national security. 
public safety, for the prevention of dis- 
order and crime or for the protection of 
health or morals”. 

7. As we said discreet surveillance of 
suspects, habitual and potential offend- 
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ers, may be necessary and so the main- 
tenance of history sheet and surveillance 
register may be necessary too, for the 
purpose of prevention of crime. History| 
sheets and surveillance registers have te’ 
be and are confidential documents, Nei- 
ther the person whose name is entered 
in the register nor any other member of 
the public can have access to the surveil-} 
lance register. The nature and character 
of the function involved.in the making] 
of an entry in the surveillance register is} 
so utterly administrative and non-judicial} 
that it is difficult to conceive of the ap- 
plication of the rule of audi alteram par-! 
tem. Such enquiry as may be made hay! 
necessarily to be confidential and it ap-i 
pears to us to necessarily exclude the ap-, 
plication of that principle. In fact obser- 
vance of the principles of natural justice! 
may defeat the very object of the rule! 
providing for surveillance. There is every: 
possibility of the ends of justice “heinal 
defeated instead of being served. It was 
well observed in Re. K (infants), 1965 AC 
201 at p. 238: 


“But a principle of judicial inquiry 
whether fundamental or not, is only a 
means to an end. If it can be shown in 
any particular class of case that the ob- 
servance of a principle of this sort does 
not serve the ends of justice, it must be 
dismissed; otherwise it would become the 
master instead of the servant of justice.” 


8 The entry in the surveillance re- 
gister is to be madè on the basis of the 
material provided. by the history sheet! 
whose contents, by their very nature 
have to be confidential, It would be con- 
trary to the public interest to reveal the 
information in the history sheet, parti- 
cularly the source of information. Revela- 
tion of the source of information may 
put the informant in jeopardy. The ob- 
servance of the principle of natural jus- 
tice, apart from not serving the ends of 
justice may thus lead to undesirable re- 
sults. We accordingly hold that the rule 
audi alteram partem is not attracted. 

8. But all this does not mean that the 
police have a licence to enter the names 
of whoever they like (dislike?) in the 
surveillance register; nor can the sur- 
veillance be such as to squeeze the funda- 
mental freedoms guaranteed to all citi- 
zens or to obstruct the free exercise and 
enjoyment of those freedoms; nor can 
the surveillance so intrude as to offend 
the dignity of the individual. Surveil- 
lance of persons who do not fall within 
the categories mentioned in Rule 23.4 or 
for reasons unconnected with the preven- 
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tion of crime, or excessive surveillance 
falling beyond the limits prescribed by 
the rules, will entitle a citizen to the 
Court’s protection which the court will 
not hesitate to give. The very rules which 
prescribe the conditions for making en- 
tries in the surveillance register and the 


mode of surveillance appear to recognise ` 


the caution and care with which the 
police officers are required to proceed. 
The note following R. 23.4 is instructive. 
It enjoins a duty upon the police officer 
to construe the rule strictly and confine 
the entries in the surveillance register to 
the class of persons mentioned in the rule. 
Similarly R. 23.7 demands that there 
should be no illegal interference in the 
guise of surveillance. Surveillance, there- 
fore, has to be unobtrusive and within 
bounds. 


10. Ordinarily the names of persons 
with previous criminal record alone are 
entered in the surveillance register, They 
must be proclaimed offenders, previous 
convicts, or persons who have already 
been placed on security for good behavi- 
our. In addition, names of persons who 
are reasonably believed to be habitual 
offenders or receivers of stolen prdperty 
whether they have been convicted or not 
may be entered. It is only in the case of 
this category of persons that there may 
be occasion for abuse of the power of the 
police officer to make entries in the sur- 
veillance register. But, here, the entry 
can only be made by the order of the 
Superintendent of Police who is prohibit- 
ed from delegating his authority under 
Rule 23.5. Further it is necessary that 
the Superintendent of Police must enter- 
tain a reasonable belief that persons 
whose names are to be entered in Part II 
are habitual offenders or receivers of 
stolen property. While it may not be 
necessary to supply the grounds of be- 
fief to the persons whose names are enter- 
ed in the surveillance register it may be- 
come necessary in some cases to satisfy 
the Court when an entry is challenged 
that there are grounds to entertain such 
reasonable belief, In fact in the present 
case we sent for the relevant records and 
we have satisfied ourselves that there 
were sufficient grounds for the Superin- 
tendent of Police to entertain a reason- 
able belief. In the result we reject both 
the appeals subject to our observations 
regarding the mode of surveillance. There 
is no order as to costs, 


Appeals dismissed. 
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AIR 1981 SUPREME COURT 764 
= 1981 Cri. L, J. 324 
(From: Karnataka)* 
Y. V. CHANDRACHUD, C. J. AND 
A. C. GUPTA, J. 


Criminal Appeal No. 743 of 1980, 
11-11-1980. 


Shidagouda Ningappa Ghandavar, Ap- 


D/- 


pellant v. State of Karnataka, Respon- 
dent. 

- (A) Penal Code (45 of 1860), S. 302 — 
Sentence — Rule as to. 


The rule that the normal sentence for 
the offence of murder is life imprison- 
ment should be observed both in letter 
and in spirit. The death sentence should 
be imposed in very extreme cases. AIR 
1980 SC 898, Foll. (Paras 2, 3) 


(B) Criminal P. C. (2 of 1974), S. 433-A 
— Murder of young boy, a very serious - 
crime — Accused sentenced to imprison- 
ment for life — Government will not 
commute sentence to less than fourteen 
years (Obiter). (Para 4) 
Cases Referred: Chronological Paras 
AIR 1980 SC 898: 1980 Cri LJ 636 2 


Mr. S. K. Bisaria, Advocate, Amicus 


Curiae, for Appellant; Mr. N. Nettar, Ad- 


vocate, for Respondent. 


ORDER:— Heard counsel. Special leave 
granted. 


2. It is true that both the Sessions 
Court and the High Court “have given 
“special reasons” for imposing death sen- 
tence upon the appellant. We have care- 
fully considered every one of those spe- 
cial reasons but we are unable to agree 
that this is a proper case for imposing 
the death sentence. We have held recent- 
ly in Bachan Singh v. State of Punjab, 
AIR 1980 SC 898 that the rule that the 
normal sentence for the offence of mur- 
der is life imprisonment should be ob- 
served both in letter and in spirit We 
had, therefore, to emphasise in that case 
that the death sentence should be im- 
posed in very extreme cases. z 

3. The appellant committed the mur- 
der of a young boy which has to be de- 
precated as strongly as one may but it 
appears that there was a land dispute 
between the deceased father and cer- 
tain other persons, which led to the mur- 





der of the unfortunate young boy. The 
appellant is not a habitual criminal, the 
*Criminal Appeal No. 45 of 1978, D/- 


27-3-1979: (Kant). 
LX/AY/G804/80/SSG 
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circumstances which led to the crime are 
not likely to recur and the appellant has 
not committed the crime for any personal 
gain. On the whole we are of the opinion 
that the ends of justice will be met by 
sentencing the appellant to suffer impri- 
lsonment for life. . 


4. We do hope that even if the valid- 
ity of Section 433A of the Criminal Pro- 
cedure Code is upheld by this Court, the 
Government will not, save for weighty 
reason, reduce or commute the sentence 
of the appellant to less than fourteen 
years, since, unquestionably, he has com- 
mitted a very serious crime. 

5. Accordingly, we set aside the death 
sentence imposed upon the appellant and 
instead, impose the sentence of life im- 
prisonment on him. With this modifica- 
tion the appeal is dismissed. 


Order accordingly. 


AIR 1981 SUPREME COURT 765 
= 1981 Cri. L. J. 325 
(From: Bombay)? 
Y. V. CHANDRACHUD, C. J., A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 766 of 1980, D/- 
17-12-1980. 


Shankarlal Gyarasilal Dixit, Appellant 
v. State of Maharashtra, Respondent. 

(A) Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Falsity of 
defence — Effect. 


Falsity of defence cannot take the place 
of proof of facts which the prosecution 
has to establish in order to succeed. A 
false plea by defence can at best be con- 
sidered as an additional circumstance, if 
other circumstances point unfailingly to 
the guilt of the accused. (Para 80) 


(B) Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Circum- 
stantial evidence — Judgment of Court 
to show whether or not circumstances are 
compatible with the hypothesis of the 
guilt of the accused. 


In a case of circumstantial evidence, 
the circumstances on which the prosecu- 
tion relies must be consistent with the 
sole hypothesis of the guilt of the accus- 
ed. It is not to be expected that in every 
case depending on circumstantial evi- 


*Criminal Appeal No. 331 of 1979 and 
Confirmation Case No. 3 of 1979, D/- 
28-2-1980 (Bom. Nag, B). : 


LX/AY/G855/80/DHZ 
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dence, the.whole of the law governing 
cases of circumstantial evidence should 
be set out in the judgment. Legal princi- 
ples are not magic incantations and their 
importance lies more in their application 
to a given set of facts than in their recital 
in the judment. The simple expectation is 
that the judgment must show that the 
finding of guilt, if any, has been reached 
after a proper and careful evaluation of 
circumstances in order to determine whe- 
ther they are compatible with any other 
reasonable hypothesis. (Para 31) 

(C) Evidence Act (1 of 1872), S.3 — 
Evidence — Appreciation of — Circum- 
stantial evidence. C. A. No. 331 of 1979 


and Conf, Case No. 8 of 1979, D/- 28-2- 
1980 (Bom. at Nag.). Reversed. 
Held that while formulating its own 


view the High Court fell into an error in 
stating the true legal position by saying 
that what the Court has to consider is 
whether the cumulative effect of the cir- 
cumstances establishes the guilt of the 
accused beyond the “shadow of doubt”, 
In the first place, ‘shadow of doubt’, even 
in cases which depend on direct evidence 
is shadow of “reasonable” doubt. Second- 
ly, in its practical application, the test 
which requires the exclusion of other 
alternative hypothesis is far more rigor- 
ous than the test of proof beyond reason- 
able doubt. C. A. No. 331 of 1979 and 
Conf. Case No. 8 of 1979, D/- 28-2-1980 
(Bom. at Nag.), Reversed. (Para 32) 
Cases Referred: Chronological Paras 
AIR 1976 SC 69: 1976 Cri LJ 10 32 
AIR 1976 SC 917 : 1976 Cri LJ 679 32 


Mr. M. R. Daga, Advocate, M/s. R. A. 
Gupta and N. P. Paliwal, Advocates, for 
Appellant; Mr. H. R. Khanna and M. N, 
Shroff, Advocates for Respondent. 

CHANDRACHUD, C. J.:— The ap- 
pellant Shankarlal Gyarasilal Dixit who is 
80 years of age, was convicted by the 
learned Additional Sessions Judge, Akola, 
for offences under Sections 376 and 302 
of the Indian Penal Code on the charge 
that on December 10, 1978 he raped a 
five-year old girl called Sunita and there- 
after committed her murder. He was sen- 
tenced to rigorous imprisonment for 7 
years for the offence of rape and to death 
for the offence of murder. The order of 
conviction and sentence having been con- 
firmed by a Division Bench of the Bom- 
bay High Court by its judgment dated 
Fone 27-28, 1980, he has filed this 
appeal by special leave. 

2. The appellant lives in a locality 
called Marwadipura in the town of 
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Karanja, District Akola. His house is 
situated mear a temple called Gopal Man- 
dir, and a little beyond the temple is a 
public well. Ramrao Wagh, the father of 
the deceased Sunita, used to reside in a 
house near about the well 

8. Qn December 10, 1978 at about 
10-36 a. m., Sunita’s mother, Renukabai, 
went to the well for fetching water. 
Sunita accompanied her. Renukabai re- 
turned after a little while but Sunita, who 
was playing with some children, stayed 
back. She did not come home for quite 
some time and feeling concerned, Renuka- 
bai went in search of her. Unable to find 
the girl, she went back to her house 
and told her neighbours, Shilabai Deo 
and Shobhabai Waghode, that Sunita 
was missing. The three ladies thereafter 
went in search of Sunita. Believing that 
She might be in the appellant’s house, 
they knocked at his door repeatedly. The 
door was bolted from inside but there was 
mo response from within. As the ladies 
were running out of their guesses and 


patience, a teacher called Shrinarayan, 


Sharma, who lived in a house next to the 
appellant’s, arrived on the scene. Sharma 
climbed over the roof of his house, enter- 
ed the appellant’s house through an open 
courtyard and opened the front 
door. The three ladies thereafter entered 
the house when, it is alleged, they saw 
the appellant sleeping on a cot in the 
court-yard, with a cover pulled up to his 
face. Sunita was lying still and motionless 
in the bath-room, wrapped in a blanket. 
Renukabai lifted her dead child, threw 
the blanket and ran home. Sunita’s under- 
pant was missing. 

4. Soon thereafter, Renukabai’s hus- 
pand Ramrao Wagh returned from the 
bazar at about 12-45 p. m., and learned 
from her that Sunitas dead body was 
found in the appellant's house. Sunita 
had injuries on her person and her private 
parts were swollen, Ramrao went to the 
police station and informed the police of 
the mysterious death of his daughter. He 
returned to his house with the police and 
after about half an hour, he went again 
to the police station and lodged the First 
Information Report (Exhibit 11), on the 
basis of which offences were registered 
against the appellant under Sections 376 
and 302 of the Penal Code. 

5. P. S. L Ramdas Katke gave direc- 
tions for the arrest of the appellant, held 
an inquest on the dead body of Sunita, 
- sent the dead body for post-mortem ex- 
amination and went to the appellant’s 
house. From there, he seized a blood- 
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stained tile of the flooring of a room and 
a blood-stained blanket which was lying 
in the bath-room. There was a cot in the 
court-yard of the house and under a pil- 
low, which was lying on that cot, was 
ite a child’s underpant. That too was 
seized. 


6. The appellant was thereafter arrest- 
ed and on being produced before the in- 
vestigating officer, he was sent for medi- 
cal examination. . 

7. Dr. S. J. Santani, Assistant Surgeon 
of the Karanja Municipal Hospital, who 
performed the post-mortem examination 
on the dead body of Sunita found six 
external injuries. on her person. Her 
vagina was lacerated and her hymen was ~ 
ruptured, From these symptoms Dr, 
Santani concluded that the girl was raped. 
From the other injuries, he concluded 
that she, died of asphyxia, probably due 
to tracheal compression. ` ` 


8. Dr. Santani examined the appellant 
on the same day at 9.00 p. m. The appel- 
lant had put on two l-pants, one on 
top of the other. His underpant was 
suspected to bear the mark of dried 
semen. There were marks of bruises 
over his left thigh, there was no smegma 
around the corona glandis and there was 
a small abrasion over the base of his 
glans-penis which had a bluish dis- 
colouration on it. 

9. The defence of the appellant was 
one of simple denial. He stated that he 
was falsely implicated in the case at the 
instance of his brother, mother and his 
neighbour Shrinarayan Sharma. 


10. There can be no doubt that the 
deceased Sunita died a homicidal death. 
The post-mortem report prepared by Dr. 
Santani shows that she had a contusion 
over the left cheek, a contusion with soft 
red bruise and abrasions over the whole 
of the anterior aspect of the neck, small 
bruises and abrasions over the lips and 
mouth, an abrasion over the chest, an 
abrasion over the right shoulder and an 
incised wound behind the right ear, below 
the mastoid process. These injuries, ac- 
cording to Dr. Santani, were sufficient 
in the ordinary course of nature to cause 
death. 

11. There is also no reason to doubt 
that Sunita was raped or at least attempt- 
ed to be raped before being murdered. 
The evidence of Dr. Santani shows that 
her vagina was lacerated and her hymen 
was ruptured. These are strong indica- 
tions of her being subjected to a sexual 
assault. The inquest panchanama shows 
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that her vagina was swollen and a whitish 
fluid and looa were coming out of it. 
The evidence’ of Renukabai and Shilabai 
that Sunita’s underpant was missing 
points in the same direction. _ : 
12. The important question for deter- 
mination is whether the appellant can be 
held guilty for either or both of- these 
offences. There is no direct evidence, in 
the sense of an eye-witness account, to 
- connect the appellant with the crime. 
The prosecution, however,’ relies on the 


following circumstances in order to estab- | 


lish the charges of rape and murder 
tevelled against him: 

(1) The dead body of Sunita was found 
in the house of the appellant; 


(2) The appellant was residing in the 


house all alone at the relevant time; 


(8) Renukabai (P. W. 2), Shilabai 
(P. W. 3) and Shobhabai knocked at the 
door of the appellant several times and 
though the door was bolted from inside, 
there was no response from within; 

(4) Shrinarayan Sharma (P. W: 5), a 
next-door neighbour, climbed over the 
roof of his house and seeing that the ap- 
pellant was sleeping on a cot in the court- 
yard, he called out for him. On hear- 
ing the call, the appellant turned his side 
and said that he would not open the 
door; 

(5) Shrinarayan Sharma entered the 
appellant’s house and . opened the door 
whereupon Renukabai, Shilabai and 
Shobhabai went in. They saw the dead 
body of Sunita lying in a bath room and’ 
the appellant sleeping on a cot in the 
court-yard of the house; 

(6) At the time when Sharma and the 
three ladies entered the house, no other 
person apart from the appellant was in 
the house: , f 

(7) In spite of the all-round commotion 
and the discovery of a dead body from 


his house, the appellant continued to lie: 


unconcerned on the cot. He expressed no 
surprise, indeed no reaction at all: nor 
did he challenge or ask any of the four 
“intruders” as to why one of them enter- 
ed his house from the roof and the others 
rushed in to look out for something; 


(8) Sunita’s underpant was later found 
under a pillow which was lying on the 
cot on which the appellant was sleeping; 

(9) A human blood-stain of B Group 
was found on the appellant’s pant. Sunita’s 
blood belonged to B group; 

(10) A stain of semen was found on the 
underpant of the appellant; 
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(11) There was no smegma around the 
appellant’s corona glandis; there was a 
small abrasion over the base of his glans 
penis which had. a bluish discolouration; 
mg there were bruises over his right thigh; 
an : 

(12) The plea of the appellant that he 
knew nothing of the crime and that he 
was involved falsely at the instance of his 
mother, brother and the neighbour 
Sharma is patently false. 

18. Since this is a case of circum- 
stantial evidence, tt is necessary to find 
whether the circumstances on which the 
prosecution relies are established by satis- 
tactory evidence, often described as ‘clear 
and- cogent’ and secondly, whether the 
circumstances are of such a nature as to 
exclude every other hypothesis save the 
one that the appellant is guilty of the 
offences of which he is charged. Ini other 
words, the circumstances have to be of 
such a nature as to be_consistent with the 
sole hypothesis that the accused is guilty 
of the crime imputed to him. 

14. There is credible evidence in 
support of the first circumstance out of 
the 12 circumstances enumerated above. 
The evidence of Renukabai (P. W. 2), 
Shilabai (P. W. 3) and Shrinarayan Sharma 
(P. W. 5) proves that when they entered 
the appellant’s house they saw the dead 
body of Sunita lying in a bath-room of the 
house. The dead body was wrapped in a 
blanket which Renukabai, the mother of 
Sunita, discarded while removing Sunita to 
her own house, The blanket, which bore 
a few stains of human blood was seized 
by the police from the appellant’s house 
when they made a panchanama of- the 
scene of offence. 


15. As regards the second circum- 
stance, the evidence of Navalkishore Dixit 
(P. W. 8), who is the younger brother 
of the appellant, shows that after the 
death of their father on May 1, 1978, the 
appellant started picking up quarrels with 
the family members, trying to screw 
money from them for his vices. He beat 
Navalkishore on November 80 and on 
December 7 he assaulted their mother. 
On December 8, Navalkishore left the 
house with the mother and they went to 
live with a person called Balkisan Banga. 
Thus, the only two other members of the 
family who used to live in the house along 
with the appellant had left the house two 
days before the incident. The ame 
wife and their children had already started 
residing separately from him in the house 
of the wife’s father in the same town of 
Karanja. 
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16. A few young village boys who 
were residing at Karanja for their school- 
ing were occupying a part of the appel- 
lant’s house as bis tenants. But the evi- 
dence of Shilabai (P. W. 3), who wasa 
tenant of the appellant in another part of 
the house, shows that the boys had gone 
to their village, Dapura, over the week- 
end. The incident happened on December 
10, 1978 which was a Sunday. Thus, there 
is enough evidence to show that the ap- 
pellant was living by himself in his house 
on the date of incident. The other mem- 
bers of his family had virtually deserted 
him and his school-boy tenants had gone 
to their village which was a short dis- 
tance away from Karanja. 

17. The evidence as regards the third 
circumstance may also safely be accept- 
ed. Renukabai (P. W. 2) and Shilabai 
(P. W. 8) knocked at the appellant’s door 
repeatedly but the door was bolted from 
inside and there was no response to their 
request that the door be opened. Plainly, 
the reason why  Shrinarayan Sharma 
(P. W. 5) had to climb over the roof of his 
house for the purpose of entering the 
court-yard of the appellant’s house was 
that the ladies were unable to make any 
headway. 

18. A part of the fourth circumstance 
is easy to accept as proved because there 
can be no doubt that Shrinarayan Sharma 
climbed over the roof of his adjoining 
house and entered the appellant’s house. 
Shrinarayan Sharma is a cousin of the ap- 
pellant and his testimony on this part of 
the case accords with the broad probabi- 
lities of human affairs. 


19. But though it is true that Shri- 
narayan Sharma climbed over the roof of 
his house for the purpose of entering the 
appellant’s house, it seems to us impos- 
sible to accept his claim that he saw the 
appellant sleeping on a cot in the court- 


yard, that he called out for him 
and that on hearing the call, the 
appellant merely turned his side and 


said that he will not open the door. 
That takes us to the consideration 
of what we consider to be the most im- 
portant link in the chain of circumstances 
implicating the appellant. The focal point 
of the case is that- the appellant was pre- 
sent in his house while the dead body of 
Smita was lying in the bath-room. A part 
of circumstance (4) and the 5th circum- 
stance relate to the question as to whe- 
ther the appellant was sleeping on a cot 
in the court-yard of his house whilst the 
dead body of Sunita was lying in the 
bath-room. 
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20. There are several reasons which 
make it impossible to believe that the ap- 
pellant was in the house when Shrinarayan 
Sharma and the three ladies found the 
dead body of Sunita after entering the 
house. It is incredible that if Shrinarayan 
Sharma and the ladies saw the appellant 
in the. house, they would not exchange a 
single word with him. The dead body was 
lying close-by in a bath-room and any 
normal human being would have instinc- 
tively inquired of the appellant as to how 
it was that the dead body was lying in 
his house. None of the four persons who 
entered the appellant’s house made any 
attempt whatsoever to elicit any informa- 
tion from him as to how Sunita came to 
be lying dead in the bath-room. It is al- 
leged that everyone saw the appellant 
sleeping on a cot in the court-yard, but it 
is strange that none talked to him at all. 

21. One can understand the ladies not 
having the courage to talk to the appel- 
lant. But it is difficult to believe that 
Shrinarayan Sharma, a forty-five-year old 
school teacher, could also not dare so 
much as to ask the appellant, without 
making any accusation against him, as to 
how the dead body of the girl came to be 
in the bath-room. Shrinarayan Sharma has 
made a categorical admission in his evi- 
dence that he had no talk with the appel- 
lant at all. In fact, as stated earlier, the 
claim of Shrinarayan Sharma that he 
called out to the appellant and that the 
appellant said that he would not open the 
door, seems to us a clear, improvement 
over what he narrated to the police im- 
mediately after the incident. He did not 
tell the police anything of the kind. When 
his attention was drawn to this significant 
omission, his explanation was that he 
could not say why the police did not re- 
cord that part of his statement. We have 
no doubt that Shrinarayan Sharma did 
not tell the police during the course of 
his statement, which was recorded imme- 
diately after the incident, that he called 


out for the appellant and that the 
appellant stated that he would not 
open the door. This was far too 


important a happening which the wit- 
ness would have failed to disclose to the 
police. 


22. Another reason for rejecting the 
case of the prosecution that the appellant 
was present in the house when the dead 
body of Sunita was discovered is that 
when Ramrao Wagh, the father of Sunita, 
returned to his house from the bazar at 
about 12.30 p. m., he was neither inform- 
ed by his wife Renukabai nor by any 
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other person that the appellant was pre- 


sent in the house when Renukabai brought- 


back the dead body of Sunita from the 
appellant’s house. The admitted sequence 
of events in this behalf has an important 
bearing on this central theme of the case. 
Ramrao Wagh went to his house from the 
bazar and in pursuance of a disclosure 
made to him by his wife Renukabai, he 
straightway went to the police station. 
The only statement which he made at the 
police station was that his daughter Sunita 
had died a mysterious death. Nothing at 
all was said by him regarding the pre- 
sence of the appellant in the house at the 
time when the dead body of Sunita was 
discovered. The statement made: by 
Ramrao Wagh to the police was evident- 
ly not reduced to writing, but it is clear 
that Ramrao went back to the house along 
with the police officers. He went again to 
the police station, when the First Informa- 
tion Report, Exhibit 11. was recorded. It 
is surprising that even in the FIR, Ramrao 
Wagh did not say that the appellant was 
present in the house when Renukabai and 
the other persons entered the house and 
when the dear body of Sunita was dis- 
covered. All that Ramrao stated in the 
FIR was that the appellant had killed 
his daughter in order that she should not 
cry while she was being raped. Surely, 
the FIR was recorded after Ramrao had 
learnt of the incident from his wife and 
a few others including Shrinarayan 
Sharma, Shilabai and Shobhabai. The dis- 
closure made by Ramrao to the police in 
his complaint leaves no manner of doubt 
that the appellant was not present in his 
house at the time when Sunita’s dead 
body was discovered. 


23. The FIR contains a statement that 


Renukabai had told Ramrao that 
the appellant had killed Sunita. 
Ramrao admitted in his cross- 


examination that Renukabai did not 
tell him anything of the sort and that the 
particular portion of the FIR in which it 
is stated that Renukabai had told him 
that Sunita was killed by Shankarlal was 
not correctly recorded. The upshot of the 
matter is that when the FIR was recorded 
no one thought that the appellant was 
responsible for the violence which was 
done to Sunita. 


24. The course of contemporaneous and 
subsequent events strengthens the in- 
ference that the appellant was not in the 
house when the dead body of Sunita was 
discovered. Ramrao went to the police 
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station not once but twice, and it is 
reasonable to expect that if the appellant’s 
complicity in the crime was stated or 
suspected, attempts would have been 
made immediately to arrest him. When 
PSI Katke went to the appellant’s house 
for making the panchanama of the scene 
of offence, the appellant was evidently not 
in the house. According to PSI Katke, in- 
structions were given by him for the ar- 
rest of the apoian But surprisingly, 
there is not one word on the record to 
show as to who arrested the appellant 
and from where. All that the Investigating 
Oficer has stated in his evidence is that 
during the course of the day the appel- 
lant was produced before him. This pas- 
sive-voice statement does not inspire con- 
fidence. 


25. The upshot of the matter is that 
Shrinarayan Sharma did not tell the police 
that he called out the appellant or that 
the appellant replied that he will not 
open the door. Secondly, Renukabai did 
not tell her husband Ramrao that when 
she entered the house of the appellant 
and found the dead body of Sunita in the 
bath-room, the appellant was present in 
the house. Third , none of the large 
group of persons who were present in 
the house of Ramrao disclosed, what was 
certainly the most significant circum- 
stance, that the appellant was sleeping in 
the court-yard while the dead body was 
lying in the bath-room of his house. 
Finally, no attempt was made immediately 
after the FIR was lodged to have the ap- 
pellant arrested and there is no evidence 
on the point as to who arrested him, from 
where, and in what circumstances. 

26. As we have stated earlier, the 
crucial link in the chain of circumstances 
is the presence of the appellant in his 
house at the time when the dead body 
of Sunita was discovered. Once that link 
snaps, the entire case would have to rest 
on slender tit-bits here and, there. This 
discussion disposes of the second part of 
the 4th circumstance, part of the 5th cir- 
cumstance and circumstances (6) and (7). 

27. The discovery of Sunitas under- 
pant, which is the 8th circumstance, is also 
enveloped in suspicion. At the time when 
the under-pant was discovered, the ap- 
pellant was not in the house. PSI Katke 
has not stated in his evidence as to whe- 
ther the appellanťs house was open or 
locked when he and the panchas entered 
it. It is also difficult to believe that the 
appellant would keep the under-pant 
under his pillow while making good his 
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escape from the house after the dead 
body of Sunita was taken away. We are 
inclined to the view that Sunita’s under- 
pant was placed under the pillow as a 
part of the scheme to involve the appel- 
lant. first by fixing that he was sleeping 
on the cot at the crucial time and then by 
showing that the under-pant of the girl 
was found under the very pillow which 
was lying on the cot on which the ap- 
pellant was sleeping. 


28. The discovery of a blood stain of 


the B Group measuring 0.5 cm. in dia-. 


meter on the appellant’s pant and of a 
dried stain of semen on his under-pant are 
circumstances far too feeble to establish 
that the appellant raped or murdered 
Sunita. B Group is not an uncommon 
group of blood and no effort was made to 
exclude the possibility that the blood of 
the appellant belonged to the same 
group. As regards the dried stain of 
semen on the appellant’s under-pant, he 
was a grown up, man of 80 years and no 
compelling inference can arise that the 
stain was caused during the course of the 
sexual assault committed by him on the 


irl. 

29. It is then said that there was no 
smegma around the appellant’s corona 
pondis That cannot by itself prove that 
e had sexual intercourse. The presence 
of smegma may perhaps exclude the possi- 
bility of recent sexual intercourse but its 
absence will not necessarily establish that 
the person has had a recent intercourse. 
A small abrasion over the base of the 
glans-penis and its bluish discolouration 
are also inconclusive circumstances. Nor 
indeed can the bruises on the appellant’s 


thigh establish his involvement in the 
crime. If the girl was raped, she was 
raped without resistance. She was five 


years of age. 

30. The last circumstance relied on by 
the prosecution is that the total ignorance 
of the incident pleaded by the appellant 
is false, and would itself furnish a link 
in the chain of causation. We have come 
to the conclusion that the appellant was 
not present in the house at the time when 
Sunita’s dead body was discovered. That 
makes it impossible to hold that the appel- 
lant’s plea is false. Besides, falsity of 
defence cannot take the place of proof of 
facts which the prosecution has to estab- 
lish in order to succeed. A false plea can 
at best be considered as an additional cir- 
cumstance, if other circumstances point 
unfailingly to the guilt of the accused. 

81. It causes us some surprise that the 
learned Additional Sessions Judge, Akola, 
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who tried the case, has not shown any 
awareness of the fundamental principle 
which governs cases dependent solely on 
circumstantial evidence, Nowhere in his 
judgment has the learned Judge alluded, 
directly or indirectly, to the principle that 
in a case of circumstantial evidence, the 
circumstances on which the prosecution 
relies must be consistent with the sole 
hypothesis of the guilt of the accused. It 
is not to be expected that in every case 
depending on circumstantial evidence, the 
whole of the law governing cases of cir- 
cumstantial evidence should be set out in 
the judgment. Legal principles are not 
magic incantations and their importance 
lies more in their application to a given 
set of facts than in their recital in the 
judgment. The simple expectation is that 
the judgment must show that the finding 
of guilt, if any, has been reached after a 
proper and careful evaluation of circum- 
stances in order to determine whether 
they are compatible with any other reason- 
able hypothesis. 


32. The High Court, it must be said, 
has referred to the recent decisions of this 
Court in Mahmood v. State of Uttar Pra- 
desh, AIR 1976 SC 69 and Chandmal v. 
State of Rajasthan, AIR 1976 SC 917 in 
which the rule governing cases of circum- 
stantial evidence is reiterated. But, while 
formulating its own view the High Court, 
with respect, fell into an error in stating 
the true legal position by saying that 
what the Court has to consider is whether 
the cumulative effect of the circumstances 
establishes the guilt of the accused beyond 
a “shadow of doubt”. In the first place, 
‘shadow of doubt,’ even in cases which 
depend on direct evidence is shadow of 
“reasonable” doubt. Secondly, in its prac- 
tical application, the test which requires 
the exclusion of other alternative hypothe- 
sis is far more rigorous than the test ofl’ 
proof beyond reasonable doubt. 


38. Our judgment will raise a legiti- 
mate query: If the appellant was not pre- 
sent in his house at the material time, 
why then did so many people conspire to 
involve him falsely? The answer to such 
questions is not always easy to give in 
criminal cases. Different motives operate 
on the minds of different persons in the 
making of unfounded accusations. Besides, 
human nature is too willing, when faced 
with brutal crimes, to spin stories out of 
strong suspicions. In the instant case, the 
dead body of a tender girl, raped and 
throttled, was found in the appellant’s 
house and, instinctively, everyone drew 
the inference that the appellant must have 
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committed the crime. No one would pause 
to consider why the appellant would 
throw the dead body in his own house, 
why would he continue to sleep a few 
feet away from it and whether his house 
was not easily accessible to all and sundry, 
as shown by the resourceful Shrinarayan 
Sharma. No one would even care to con- 
sider why the appellant’s name was not 
mentioned to the police until quite late. 
These are questions for the Court to 
consider. 


34. The folks of Karanja had a grouse 
against the appellant. He had made a 
nuisance of himself to his family and 
friends, neighbours and tenants. The 
small world of Karanja was up in arms 
against him. He had assaulted his mother 
and brother a few days before the inci- 
dent. He had a quarrel with Shilabai, his 
tenant, on the very day of the incident. 
He was an idler and had no means of 
livelihood. The description of his clothes 
at the time of his arrest is an eloquent 
commentary on the way of his life. He 
was wearing two full pants, one on top 
of another, not because he had one too 
many to wear but because, one of the two 

pants was torn at awkward places and he 
ad to hide bis shame. It was torn on both 
the hips as well as the centre. The left 
leg of the pant was torn over two feet and 
the right leg over half a foot. The shirt 
on his person was torn all over. The right 
arm of the shirt was hanging precariously 
by the rest of the torn portion of his shirt. 
The Karanja community must have heav- 
ed a sigh of relief that a person who was 
so good-for-nothing was ultimately in the 
hands of law. Such people have no parti- 
sans. But that does not mean that justice 
can be denied to them. 


35. We may mention in passing, 
though in the view which we are taking 
it is not relevant, that while confirming 
the sentence of death imposed on the ap 
pellant by the Sessions Court, the High 
Court even took into consideration the 
appellant’s relations with the members of 
his family. After mentioning that he had 
beaten his mother and brother and that 
his wife was living separately from him, 
the High Court concluded: 


“In our opinion, such a person could 
neither be an asset to his wife and 
children nor entitled to live in the 


society.” 

Unfaithful husbands, unchaste wives and 
unruly children are not for that reason to 
be sentenced to death if they commit 
murders unconnected with the state of 
their equation with their family and 
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friends. The passing of the sentence of 
death must elicit the greatest concern and 
solicitude of the Judge because, that is 
one sentence which cannot be recalled. 
86. For reasons aforesaid, we allow 
the appeal and set aside the judgments of 
the High Court and the Sessions Court. 
The sentence of death as also the sentence 
of seven years’ imprisonment imposed 
upon the appellant is set aside. We acquit 
the appellant and direct that he shall be 


released. 
Appeal allowed. 
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P. N. BHAGWATI AND 
S. MURTAZA FAZAL ALI. JJ. 


Civil Appeal No, 1154 of 1979 D/- 9-1- 
1981. 


Ashok Kumar and others, Appellante 
v. The I Addi. Dist, Judge, Nainital and 
others, Respondents. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 16 (1) (a) — Suit for eviction 
of tenant, a hotel owner, on ground of 
default decreed in favour of landlord — 
Application under S. 16 by landlord for 
release of building before actual eject- 
ment of tenant — Maintainable — Hear- 
ing before notifying vacancy to person 
claiming to be sole tenant by transfer of 
assets but failing to prove himself to he 
sub-tenant or partner of original tenant 
— Not necessary, (1979) 1 Ren CJ 327 
(All), Reversed. 

Where a suit for eviction on ground of 
default of the tenant, a hotel owner, to 
pay rent was decreed in favour of the 
landlord, the application filed by him 
under Section 16 in anticipation of the 
premises falling vacant for release of the 
building, would be maintainable even 
though the tenant had not been actually 
ejected when the application for notify- 
ing the vacancy was made. It was open 
to the landlord to have moved the dis- 
trict Magistrate for notifying the vacancy 
under. Section 16 (1) (a) when the derree 
for ejectment was under contemplation, 
It is manifest that under Section 14 {1) 
(a), it is not necessary that the premises 
must actually become vacant before an 
application under Section 16 could be fi- 
ed before the District Magistrate. 

(Para 9) 
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Further. in such a case. the Eviction 
Officer was not required to give hearing 
before notifying the vacancy, to a person 
claiming himself to be the sole-tenant by 
transfer of assets but failed to prove 
himself to be a sub-tenant or a partner 
of the original tenant. a hotel owner, 
41979) 1 Ren CJ 327 (All), Reversed, 

(Para 10) 

Mr. R. K. Garg, Sr. Advocate, M/s. 
Vijay K. Jain and R. Gupta, Advocates, 
for Appellants; Mr. Bishamber Lal, Ad- 
vocate, for Respondent No. 3. 

FAZAL ALI, J.:— This appeal by 
special leave is directed against an order 
dated November 16, 1978 of the High 
Court of Allahabad dismissing the writ 
petition filed by the appellants. 

2. The facts of the case fall within a 
narrow compass and may be summarised 
thus. 

3. The premises in question which are 
situated in Nainital were commonly 
known as ‘Waverly Quarters’ and pro- 
perly called as ‘Hotel Waldrof’. Accord- 
ing to the appellants the premises were 
rented out to one Keshar Singh on an 
annual rent of Rs. 14,000/-. on Novem- 
ber 17, 1953 and the allotment of Hotel 
Waldrof to the tenant, Keshar Singh 
was confirmed by the Rent Controller 
sometime in the year 1954. Thereafter, 
the tenant Keshar Singh defaulted in 
the payment of rent resulting in a suit 


filed by the appellants for his eviction. : 


This suit was filed on 9-4-1972 for eject- 


ment and for recovery of arrears 
amounting to Rs, 26,743/-, due up to 
June 4, 1971. On March 12, 1973 the, 


tenant was asked to furnish security for 
arrears which he failed to do and an ap- 
plication by the tenant for extension of 
time for furnishing security was also re- 
jected by the District Judge on 31st Mar., 
1973. On April 25, 1973, the landlord- 
appellant in anticipation of the premises 
falling vacant filed an application before 
the Rent Control and Eviction Officer, 
Nainital (hereinafter referred to as the 
‘Eviction Officer’) under Section 16 of 
the Uttar Pradesh Urban Buildings (Re- 
gulation of Letting, Rent and Eviction) 
Act, 1972 (U. P. Act No, 13 of 1972) 
(hereinafter referred to as the ‘Act’) for 
release of the building in question. On 
this application, the Eviction Officer 
directed the Inspector to submit a re- 
port on the question as to whether or not 
the premises had fallen vacant. Mean- 


while as the tenant had not deposited 
the rent as directed by the Court, nor 
furnished the security his defence was 
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struck off and the appellant’s suit for 
eviction was decreed on 9-5-1973. 

4, After the decree for ejectment was 
passed against the tenant, Respondent 
No, 3, Harbans Singh, filed an applica- 
tion on 11-5-1973 in the court of District 
Judge, Kumaon, Nainital on the allega- 
tion that he was a partner of Keshar 
Singh in the business of Hotel Waldrof 
with the consent and permission of the 
landlord and had purchased the move- 
ables of the aforesaid Hotel from Keshar 
Singh. He further prayed that the land- 
lord-appellant be directed not to dispos- 
sess him (Harbans Singh). This applica- 
tion was, however, rejected by the Dis- 
trict Judge on the ground that Harbans 
Singh was neither a party to the eject- 
ment suit nor was any objection filed by 
him during the pendency of the suit al- 
leging that he had any share in the busi- 
ness, The application of Harbans Singh 
was accordingly rejected by the District 
Judge on 12-5-1973. 

5. Subsequently on 21-5-1973, the Rent 
Control Inspector reported to the Evic- 
tion Officer that the building in suit 
which was allotted to Keshar Singh in 
1954 had fallen vacant in pursuance of 
the decree for ejectment obtained by the 
appellant. During the pendency of the 
suit, the original tenant, Keshar Singh 
had been appointed a Receiver of Hotel 
Waldrof but after the decree was passed, 
he delivered physical possession of the 
Hotel to the appellant-decree-holder in 
the presence of witnesses. It appears 
that Harbans Singh tried to resist the 
delivery of possession and abused the 
Commissioner but to no avail. 

f. Thus, having failed in his attempts, 
to resist the delivery of possession to the 
appellant, Harbans Singh filed a suit 
(No. 47 of 1973) in the court of District 
Judge against the appellant and the for- 
mer tenant, Keshar Singh for setting 
aside the ejectment decree passed in suit 
No. 27 of 1972 alleging that as he had 
become the sole tenant, Keshar Singh 
ceased to be a tenant of the disputed 
property and the decree was wrongly 
passed against Keshar Singh. He also 
pleaded that the suit being a collusive 
ane, the decree should be set aside. The 
suit filed by respondent No, 3 does nof 
appear to have been pursued and ulti- 
mately it stood dismissed on 11-6-1975. 

7, Sometime in July 1973 the appel- 
lant by means of an application inform- 
ed the Eviction Officer that the landlord 
had been delivered possession of the 
Hotel and prayed that since the premises 
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had fallen vacant, the same may be al- 
lotted to him, Respondent No, 3, how- 
ever, on 8-11-1973 filed objections to the 
application of the landlord for releasing 
the accommodation on the allegation that 
he had filed a suit for setting aside the 
decree, The Rent Control Inspector on 
being asked to report the exact position 
submitted his report to the Eviction Offi- 
cer who rejected the application filed by 
respondent No. 3 and by an order dated 
18-11-1974 (sic) released the property in 
favour of the appellant with the excep- 
tion of the outhouses which were in pos- 
session of different tenants. Harbans 
Singh then filed an appeal on 11-4-1974 
before the appellate authority challeng- 
ing the order of the Eviction Officer. This 
appeal was admittedly time-barred, 'The 
appeal was, however, allowed by the ap- 
pellate authority on the ground that the 
application filed by the landlord was not 
maintainable under Section 16 of the 
Act as the tenant had not been actually 
ejected when the application for notify- 
ing the vacancy was made. 


8. There can be no doubt that the ap- 
pellate authority took a wrong view of 
law in allowing the appeal because un- 
der the provisions of Section 16 (1) of 
the Act it was not necessary that the 
application for notifying the vacancy 
should be made only after the premises 
have become actually vacant. Section 16 
(1) (a) runs thus : 


“16 (1) Subject to the provisions of 
this Act, the District Magistrate may by 
order — 


(a) require the landlord to let any 
building which is or has fallen vacant 
or is about to fall vacant, or a part of 
such building but not appurtenant land 
alone, to any person specified in the 
order (to be called an allotment order).” 
(Emphasis supplied) 


9. It is manifest that under Sec. 16 
(1) (a), it is not necessary that the pre- 
mises must actually become vacant be- 
fore an application under Sec, 16 could 
be filed before the District Magistrate. In 
the instant case, as a decree for eject- 
ment was under contemplation, it was 
open to the appellant to have moved the 
District Magistrate for notifying the 
vacancy under Sec. 16 (1) (a) of the Act. 


10. We have already pointed out that 
the premises did fall vacant subsequent- 
ly and the delivery of possession was 
also given to the landlord in pursuance 
of the decree of ejectment passed by the 
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civil court. Respondent No. 3 appears to 
have made a futile attempt to make con- 
fusion worse confounded by representing 
that the premises were not vacant when 
he knew full well that the delivery of 
possession was given to the landlord in 
his presence and he had later filed a suit 
for setting aside the decree which was 
dismissed. Thus, it appears from the re- 
cord that respondent No. 3, Harbans 
Singh, never came in possession of the 
premises in question but tried to defeat 
or delay the decree passed by the civil 
court in favour of the appellant by va- 
rious subterfuges and pretexts. However, 
as the appellate authority had accepted 
the appeal filed by respondent No, 3, the 
appellants were compelled to take the 
matter to the High Court by way of a 
writ petition. The High Court, however, 
dismissed the writ petition mainly on 
the ground that before notifying the 
vacancy, the Eviction Officer did not hear 
respondent No, 3. The High Court does 
not appear to have considered the his- 
tory of the case and the various proceed- 
ings leading to the eviction of Keshar 
Singh and to the fact that respondent 
No. 3 had absolutely no claim or right 
to the property. At no stage could Har- 
bans Singh prove that either he was a 
sub-tenant or a partner of Keshar Singh. 
His attempt to get the decree, passed in 
favour of the appellant, set aside failed. 


11, In these circumstances, therefore, 
there was no question of his being heard 
by the Eviction Officer after the posses- 
sion was delivered to the landlord and 
the vacancy was notified, If at all, such 
a hearing would have been futile and 
would have ultimately led to the same 
result. In these circumstances, we are 
clearly of the opinion that the High Court 
erred in law in dismissing the writ peti- 
tion and upholding the judgment of the 
District Judge remanding the matter to 
the Eviction Officer. We, therefore, allow 
this appeal, set aside the judgment of 
the High Court as also that of the Dis- 
trict Judge (the appellate authority) and 
restore the order of the Eviction Officer 
releasing the accommodation in favour 
of the appellant. The appellant will be 
entitled to costs in this Court quantified 
at Rs, 2,000/- (Rupees two thousand 
only). 

Appeal allowed. 
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Civil Appeals Nos. 638, 656 etc. of 1979 
(with Special Leave Petns. Nos. 8961-62 
of 1980), Writ Petns. Nos. 183 of 1977; 
8967 of 1978; 5116 to 5148 etc. of 1980; 
657, 910-918 etc. of 1979 and 364 and 337 
of 1972 (with C. M. P. Nos, 7727 and 7975 
of 1980), D/- 15-12-1980. 


M/s. International Tourist Corporation 
etc. etc., Appellants v. State of Haryana 
and others, Respondents and Nanaksar 
Bus Service etc. etc., Petitioners v. State 
of Haryana etc. etc., Respondents. 

(A) Constitution of India, Seventh Sche- 
dule, List I, entries 28, 97, 30, 89 List II 
Entry 56 — Haryana Passengers and 
Goods Taxation Act (16 of 1952), S. 8 — 
Validity — Is valid. . 


Before exclusive legislative competence 
can be claimed for Parliament by resort 
to the residuary power, the legislative in- 
competence of the State legislative must 
be clearly established. Entry 97 of List I 
in the Seventh Schedule itself is specific 
that a matter can be brought under that 
entry only if it is not enumerated in List I 
or List IIL and in the case of a tax if it 
is not mentioned in either of those lists. 
Where the competing entries are an entry 
in List II and Entry 97 of List I, the entry 
m the State list must be given a broad 
and plentiful interpretation. Entry 56 of 
List II refers to taxes and goods on 
passengers carried by road or on inland 
waterways. It does not except National 
Highways and National Waterways, so 
declared by law made pursuant to 
Entry 28 and Entry 24 of List I. 
The omission of reference to 
National Highways in Entry 80 
and Entry 89 indicates that the subject of 
‘passengers and goods’ carried on National 
Highways is reserved for inclusion in the 
State List. Taxes on passengers and goods 
carried on National Highways also fall 
directly and squarely within and are in- 
cluded in Entry 56 of List H. The 
Haryana Passengers and Goods Taxation 
Act is a law made pursuant to the power 
given to the State Legislature by Entry 56 
of List Il. The power exercisable under 
Entry 56 of List II is the power to im- 
pose taxes which are in the nature of re- 
gulatory and compensatory measures. But 
to say that the nature of a tax is of a com- 
pemsatory and regulatory nature is not to 
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say that the measure of the tax should be 
proportionate to the expenditure incurred 
on the regulation provided and the services 
rendered, If the tax were to be propor- 
tionate to the expenditure on regulation 
and service it would not be a tax but a 
fee. The State of Haryana incurs con- 
siderable expenditure for the maintenance 
of roads and providing facilities for the 
transport of goods and passengers within 
the State of Haryana. The maintenance of 
highways other than the National High- 
ways is exclusively the responsibility of 
the State Government. But the State Gov- 
ernment is not altogether devoid of res- 
ponsibility in the matter of development 
and maintenance of a national highway, 
though the primary responsibility is tbat 
of the Union Government. Since the deve- 
lopment and maintenance of that part of 
the highway which is within a municipal 
area is equally important for the smooth 
flow of passengers and goods along the 
national highway it has to be said that in 
developing and maintaining the highway 
which is within a municipal area, the 
State Government is surely facilitating 
the flow of passengers and goods along 
the national highway. Apart from this, 
other facilities provided by the State Gov- 
ernment along all highways including 
national highways, such as lighting, traffic 
control, amenities for passengers, halting 
places for buses and trucks are available 
for use by everyone including’ those 
travelling along the national highways. It 
cannot, therefore, be said that the State 
Government confers no benefits and ren- 
ders no service in connection with traffic 
moving along national highways and is, 
therefore, not entitled to levy a compen- 
satory and regulatory tax on passengers 
and goods carried on national highways. 
There is sufficient nexus between the tax 
and passengers and goods carried on 
national highways to justify the imposi- 
tion. Section 8 (8) of the Punjab Act is 
intra vires. (Paras 7, 8, 9, 10) 


(B) Constitution of India, Art. 301 — 
Haryana Passengers and Goods Taxation 
Act (16 of 1952), S. 8 (8) — Validity — 
Not invalid. 


Regulatory and compensatory taxes are 
outside the purview of Art. 801, S. 8 (8) 
of the Haryana Passengers and Goods 
Taxation Act is not violative of Art. 801 
of the Constitution. The tax is limited to 
the fare and freight for the distance with- 
in the State of Haryana. AIR 1962 SC 
1406 and AIR 1961 SC 1480, Rel. on. 

(Para 11) 
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(C) U. P. Motor Vehicles Taxation Act 
(5 of 1985), Ss. 4, 5A — Scope — Tax is 
levied on vehicles on the basis of their 
user in U. P. 


The Uttar Pradesh tax is levied on the 
vehicles on the basis of their user in the 
State of U. P. and not because they are 
‘kep? in the State of Uttar Pradesh. It 
cannot be said that since the vehicles did 
not pick up or set down passengers or 
goods at any place within the State of 
Uttar Pradesh there was no user as con- 
templated by Sections 4 and 5A and 
therefore, the taxabie events had not taken 
place. AIR 1980 SC 148, Dist. 

(Para 12) 


(D) Constitution of India, Art. 14 — 
U. P. Motor Vehicles Taxation Act (5 of 
1985), Ss. 4, 5A — Validity — Not viola- 
tive of Art. 14. 

It cannot be szid that the levy made 
on vehicles passing through Uttar Pradesh 
from a place outside, to a place outside 
Uttar Pradesh was violative of Art. 14 
since these vehicles were not allowed to 
pick up or set down passengers or goods 
at any place within Uttar Pradesh, unlike 
vehicles holding permits granted by au- 
thorities having jurisdiction within Uttar 
Pradesh which were permitted to pick up 
and set down passengers, notwithstanding 
the fact that the tax payable by all of 
them was the same. The tax is payable 
because of the user of the roads while 
the question of picking up and setting 
down passengers and goods at wayside 
stations enroute is dependent on the con- 
ditions of the permit and the reciprocal 
agreements between the States. The one 
has nothing to do with the other and there 
is no violation of Art. 14. (Para 13) 


(E) Constitution of India, Seventh Sche- 
dule, List I, Entries 56, 26 — Scope — 
Entry 56 is not to be read with Entry 26. 

It is not correct to say that the power 
to levy tax on passengers and goods under 
Entry 56 was to be confined to passengers 
and goods carried within the State. There 
is no justification for reading Entry 56 of 
List II in conjunction with Entrv 26. The 
taxing power of the State legislature in 
regard to passengers and goods carried by 
roads or on inland waterways is to be 
found in Entry 56 and there is no warrant 
for holding that such taxing power is 
controlled by another entry in List II 
which is unrelated to taxing power. When 
goods were merely transported through the 
State in the course of inter-State trade 
and commerce the taxable event is the 
carrying of goods and passengers on roads 
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‘within the State thereby making use nt 


the facilities provided by the State. 
(Para 14) 
(F) Constitution of India, Art. 14 — 
U. P. Motor Gadi (Mal-Kar) Adhiniyam 
(1964), S. 9 — Validity. 


Section 9 of the Uttar Pradesh Motor 
Gadi (Mal-Kar) Adhiniyam 1964 which 
provided for the payment of a lump sum in 
lieu of the amount of tax that might be 
payable is not hit by Art. 14 of the Con- 
stitution. Rule 5 of the Uttar Pradesh 
Motor Gadi Mal-Kar Rules 1964 provides 
that the lump sum in lieu of tax shall be 
determined in accordance with the rates 
specified in the third schedule. The rate 
of lump sum tax is relatable to the freight 
carried or the period of the journey or to 
both. There is no violation of Art. 14. ATR 
1978 Him Pra 17 (FB), Dist. (Para 15) 


(G) Bihar Taxation on Passengers and 
Goods (Carried by Public Service Motor 
Vehicles) Act (17 of 1961), S. 3 (6) — Ap- 
plicability — Applies even where the 
public vehicle from place outside Bihar 
merely passes through Bihar to place out- 
ek Bihar. 1978 All LJ 683, Dissented 
rom. 


It cannot be said that on the terms of 
S. 8 (6) no tax was leviable on passengers 
or goods carried by a public vehicle trom 
any place outside the State of Bihar to any 
place outside the State merely because 
the vehicle happened to pass through 
Bihar in the course of its journey. A 
journey from a place outside the State to 
another place outside the State, but 
through the State, involves a journey from 
a-place outside the State to a place inside 
the State and a journey from a place in- 
side the State to a place outside the State 
1973 All LJ 688, Dissented from. 

-(Para 16} 
Cases Referred: Chronological Paras 
AIR 1980 SC 148 “12, 17, 18 
AIR 1979 SC 1550: (1979) 3 SCR 651: 

1979 Tax LR 2486 5 
AIR 1978 Him Pra 17: 1978 Tax LR 1655 


(FB) 15 
AIR 1975 SC 17 : (1975) 2 SCR 188: 1975 
Tax LR 1208 9 
AIR 1973 SC 1461 : (1978) Supp SCR 1 6 
1973 All LJ 6883:1973 UPTC 376 16 
AIR 1972 SC 1061 : (1972) 2 SCR 33 : 1972 
Tax LR 449 5 
AIR 1962 SC 1406 : (1968) 1 SCR 491 9, 
0, 1 


10, 11 
ATR 1961 SC 232: (1961) 1 SCR 809 9 
AIR 1961 SC 1480 : (1962) 1 SCR 517 11 
AIR 1947 FC 1:1946 FCR 67 7 
AIR 1941 FC 47 7 
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1896 AC 348:74 LT 5383:65 LJPC 26, 
Attorney-General for Ontario v. Attor- 
ney-General for the Dominion 7 
CHINNAPPA REDDY, J.:— Civil Ap- 

peals Nos. 638, 656, 786 and 2682 of 1979 

may be dealt with first as the principal 

submissions were made in these cases. The 
appellants are transport operators plying 
stage carriages and contract carriages be- 
tween Delhi and Jammu and other places 
in the State of Jammu and Kashmir. Their 
carriages follow National Highways 1 and 

1-A. They operate directly between Delhi 

and the other terminus in the State of 

Jammu and Kashmir, that is to say, they 

do not pick up or set down passengers 

or goods enroute. In the course of the 
journey it is necessary for them to travel 
through the State of Haryana as part of 

National Highway No. 1 passes through 

that State. The State of Haryana levies a 

tax on passengers and goods carried by 

motor vehicles, which we may call, for 


brevity’s sake, ‘passengers and goods tax’. 


The levy is made under the provisions of 
the Haryana Passengers and Goods Taxa- 
tion Act, 1952. Sec. 8 (1) of the Act em- 
powers the levy of a tax, to be paid to 
the State Government. at such rates not 
exceeding 60% of the value of the fare or 
freight as the case may be, on all passen- 
gers and goods carried by a motor vehicle 
other than a private carrier. In the case 
of contract carriages and stage carriages 
the State Government is authorised to ac- 
cept a lump sum in lieu of the tax charge- 
able on passengers and goods respective- 
ly, in the manner prescribed. Sec. 3 (8) 
deals with situations where a route lies 
partly within and paty outside the State 
of Haryana. It reads as follows: 


“S. 3 (8). When passengers and goods 
are carried by a motor vehicle on a ‘joint 
route’, the tax shall be payable in respect 
of fare or freight for the distance covered 
within the State at the rate laid down in 
this section. 

Explanation: For the purpose of this 

sub-section, ‘joint route’ shall mean a 
route which lies partly in the State of 
Haryana and partly in some other State, 
or Union Territory”. 
The appellants question the vires of Sec- 
tion 8 (8) of the Haryana Passengers and 
Goods Taxation Act in so far as it permits 
the levy of tax on passengers and goods 
carried by their carriages plying entirely 
along the National Highways. The Writ 
Petitions filed by them in the High Court 
of Punjab and Haryana were dismissed, 
the High Court upholding the vires of 
Section 8 (3). Hence these appeals. 
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2. Shri Soli Sorabji and Dr. Chitale 
who appeared for the appellants submit- 
ted that it was incompetent for the State 
Legislature to levy the passengers and 
goods tax on passengers and goods carri- 
ed on National Highways. It was said: 
that Parliament alone had exclusive juris- 
diction under Entry 28 read with 
Entry 97 of List I of the Seventh Schedule 
to the Constitution to legislate in respect 
of National Highways, including levy of 
taxes on goods and passengers carried on 
National Highways. It was further argued 
that Entry 56 of List II of Seventh Sche- 
dule to the Constitution which empower- 
ed the levy of taxes on goods and passen- 
gers carried by road merely authorised 
the levy of taxes which were of regulatory 
and compensatory nature. Consequently 
the taxing power of the State Legislature 
could only be exercised in respect of 
passengers and goods carried on roads 
maintained by the State Government and 
not on roads maintained by the Union 
Government. Under no circumstances, it 
was emphasised, could it be said that the 
levy of a tax which was as much as 60% 
of the fare was regulatory and compen- 
satory in its nature. It was also submitted 
that Sec. 3 (8) of the Haryana Act inter- 
fered with the freedom of Inter-State 
Trade, Commerce and Intercourse and 
was, therefore, violative of Art. 801 of the 
Constitution. It was not saved by Arti- 
cle 304 (b) as its provisions could not be 
described as reasonable restrictions within 
the meaning of Art. 304 (b). 


3. The constitutional and statutory 
provisions which require to be considered 
may now be set out. Entry 23 and Entry 97 
of List I of the Seventh Schedule to the 
Constitution are as follows: 

“23. Highways declared by or under 
law made by Parliament to be national 
highways.’ 


“97. Any other matter not enumerated 
in List II or List III including any tax not 
mentioned in either of those Lists”, 
Entries 22, 24, 25, 29, 80 and 89 of List I 
also throw light, as we will presently 
show and they are as follows: 

“22. Railways”. 


“24. Shipping and navigation on inland 
waterways, declared by Parliament by 
law to be national waterways, as regards 
mechanically propelled vessels; the rule 
of the road on such waterways. 

“95, Maritime shipping and navigation 
including shipping and navigation on tidal 
waters; provision of education and train- 
ing for the mercantile marine and regula- 
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tion of such education and training pro- 
vided by State and other agencies”. 

“29, Airways; aircraft and air naviga- 
tion; provision of aerodromes; regulation 
and organisation of air traffic and of aero- 
dromes; provision for aeronautical 
education and training and regulation of 
such education and training provided by 
States and other agencies. 


“30. Carriage of passengers and goods 
by railway, sea or air, or by national 
waterways in mechanically propelled 
vessels,” 

“89. Terminal taxes on goods or passen- 
gers, carried by railway, sea or air, taxes 
on railway fares and freights”. 

Entry 18, Entry 56 and Entry 57 of List I 
are as follows: 


“18. Communications, that is to say, 
roads, bridges, ferries, and other means of 
communication not specified in List I; 
municipal tramways; ropeways; inland 
waterways and traffic thereon subject to 
the provisions of List I and List III with 
regard to such waterways; vehicles other 
than mechanically propelled vehicles”. 


“56. Taxes on goods and passengers 
carried by road or on inland waterways”. 

“57. Taxes on vehicles, whether mecha- 
nically propelled or not, suitable for use 
on roads, including tramcars subject to 
the provisions of Entry 35 of List HI”. 

4, The National Highways Act, 1956 
poe for the declaration of certain 
ighways to be National Highways. Sec- 
tion 2 (1) of the Act declares the High- 
ways specified in the Schedule ‘except 
such parts thereof as are situated within 
any municipal area’ to be National High- 
ways. Section 8 defines ‘municipal area 
as meaning “any municipal area with a 
population of 20,000 or more, the control 
or management of which is entrusted to a 
Municipal Committee, a Town Area Com- 
mittee, a Town Committee or any other 
authority”. Section 4 vests all National 
Highways in the Union. S.5 makes it the 
responsibility of the Central Government 
“to develop and maintain in proper repair 
all National Highways”, but empowers 
the Central Government to direct that any 
function in relation to the development or 
maintenance of any national highway 
shall, subject to such conditions as may 
be specified, also be exercisable by the 
concerned State Government. Section 6 
further empowers the Central Government 
to give directions to the Government of 
any State as to the carrying out in the 
State of any of the provisions of the Act 
or of any rule, notification or order made 
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thereunder. Section 8 authorises the Cen- 
tral Government to enter into an agree- 
ment with the Government of any State 
or with any municipal authority in relation 
to the development or maintenance of the 
whole or any part of a National Highway 
situated within the State or within a 
municipal area, and any such agreement 
it is said, may provide for the sharing of 
expenditure by the respective parties 
thereto. 

5. We have already extracted S. 3 (8) 
of the Haryana Passengers and Goods 
Taxation Act, 1952. It is not necessary to 
refer to the other provisions of the Act. 

6. The submission of Shri Sorabji 

relying on Union of India v. H. S. 
Dhillon (1972) 2 SCR 88 at p. 74: 
(AIR 1972 SC 1061) and Satpal 
and Co, v. Lt. Governor of Delhi 
(1979) 3 SCR 651:(AIR 1979 SC 
1550) was that there was nothing in the 
Constitution to prevent Parliament from 
combining its power to legislate with 
respect to any matters enumerated in En- 
tries 1 to 96 of List I with its power to 
legislate under Entry 97 of List J and, so, 
if Entries 28 and 97 were read together, 
the power to legislate with respect to 
taxes on passengers and goods carried on 
National Highways was within the exclu- 
sive legislative competence of Parliament. 
The observation in Union of India v. H.S. 
Dhillon on which reliance was placed by 
the learned counsel was: 
“However, assuming that the Wealth 
Tax Act, as originally enacted, is held to 
be legislation under Entry 86, List I, there 
is nothing in the Constitution to prevent 
Parliament from combining its powers 
under Entry 86 List I with its powers 
under Entry 97, List I. There is no principle 
that we know of which debars Parliament 
from relying on the powers under speci- 
fied Entries 1 to 96, List I, and supple- 
ment them with the powers under Entry 97 
List I and Art. 248, and for that matter 
ponas under entries in the Concurrent 
ist”. ‘ 
The cbservation in Dhillon’s case was 
quoted with approval in Satpal and Co. 
v. Lt. Governor of Delhi and a criticism 
that Dhillon’s case was no longer good law 
in the light of Kesavananda Bharathi v. 
State of Kerala, (1973) Supp SCR 1: (AIR 
1973 SC 1461) based on the commentary 
of Mr. Seeravai was repelled. 

7. There is a patent fallacy in the sub- 
mission of Shri Sorabji. Before exclusive 
legislative competence can be claimed for 
Parliament by resort to the  residuary 
power, the legislative incompetence of the 
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State legislative must be clearly establish- 
ed. Entry 97 itself is specific that a matter 
can be brought under that entry only if 
it is not enumerated in List I or List III 
and in the case of a tax if it is not men- 
tioned in either of those lists. In a Fede- 
ral Constitution like ours where there is 
a division of legislative subjects but the 
residuary power is vested in Parliament, 
such residuary power cannot be so ex- 
pansively interpreted as to whittle down 
the power of the State legislature. That 
might affect and jeopardise the very fede- 
ral principle. The federal nature of the 
constitution demands that an interpreta- 
tion which would allow the exercise of 
legislative power by Parliament pursuant 
to the residuary powers vested in it to 
trench upon State legislation and which 
would thereby destroy or belittle State 
autonomy must be rejected. In Attomey- 
General for Ontario v. Attorney-General 
for the Dominion, 1896 AC 348, it was ob- 
served by House of Lords at pp. 860-861: 
iena the exercise of legislative power 
by the Parliament of Canada, in regard 
to all matters not enumerated in S. 91, 
ought to be strictly confined to such 
matters as are unquestionably of Cana- 
dian interest and importance, and ought 
not to trench upon Provincial legislation 
with respect to any of the classes of sub- 
jects enumerated in S. 92. To attach any 
other construction to the general power 
which, in supplement of its enumerated 
powers, is conferred upon the Parliament 
of Canada by S. 91, would, in their Lord- 
ships’ opinion, not only be contrary to the 
intendment of the Act, but would prac- 
tically destroy the autonomy of the Pro- 
vinces.” 

In Subrahmanyan Chettiar v. Muttuswami 
Goundan, AIR 1941 FC 47 the Federal 
Court said (at p. 55): 

“But resort to that residual power 
should be the very last refuge. It is only 
when all the categories in the three lists 
are absolutely ae that one can 
think of falling back upon a non descript”. 
Again in Manikkasundara Bhatter v. R. S. 
Nayudu, 1946 FCR 67:(AIR 1947 FC 1) 
the Federal Court observed (at p. 88): 

“In the Indian Constitution Act, S. 104 
has been inserted for the very purpose of 
enabling legislation to be enacted in re- 
spect of subjects omitted from the three 
lists in the Seventh Schedule. There is 
not therefore the same necessity for 
Courts in India to find that a subject must 
be comprised within the entries in the 
Lists. But when there is a choice between 
two possible constructions of an entry or 


International Tourist Corpn. v. State of Haryana 


ALR. 


entries, one of which will result in legis- 
lative power being conferred by some 
entry or entries in the Lists and the other 
in a finding of no existing power, but if 
legislation is required that recourse must 
be had to S. 104, the first construction 
should on principles analogous to those 
applied to the Canadian Constitution be 
preferred.” 


Tt is, therefore, but proper that where the 
competing entries are an entry in List II 
and entry 97 of List I, the entry in the 
State list must be given a broad and 
plentiful interpretation. 


8. Entry 56 of List IJ refers to taxes, 
on goods and passengers carried by road, 
or on inland waterways. It does not ex- 
cept National Highways, and National 
Waterways, so declared by law made pur- 
suant to Entry 23 and Entry 24 of List I. 
While it is to be noticed that Entries 22,1 
93, 24, 25 and 29 specify Railways, Na- 
tional Highways, National Waterways 
and Maritime Shipping, Navigation and 
Airways respectively, Entry 30 which 
refers to carriage of passengers and goods 
specifies Railways, Sea, Air and National 
Waterways only but not National High- 
ways. Again Entry 89 which refers to 
Terminal Taxes on goods or pas- 
sengers specifies Railways, Sea or Air 
but not National Highways. The omission 
of reference to National Highways 
in Entry 80 and Entry 89 is of 
significance and indicates that the subject 
of ‘passengers and goods’ carried on Na- 
tional Highways is reserved for inclusion 
in the State List. A consideration of these 
several entries appears to us to make it 
clear that, taxes on passengers and goods 
carried on National Highways also fall 
directly and squarely within and are in- 
cluded in Entry 56 of List II. 


9. We proceed to the next submission 
of the learned counsel for the appellants 
that the legislative power to impose taxes 
under Entry 56 of List II was of a regula- 
tory and compensatory nature and conse- 
quently the taxing power of the State 
Legislature could only be exercised with 
respect to goods and passengers carried 
on roads, maintained by the State Govern- 
ment and not on National Highways 
which were maintained by the Union Gov- 
vernment. In the counter-affidavit filed 
by Shri Rajendra Singh, Taxation Com- 
missioner, on behalf of the State of Har- 
yana, it was claimed that the tax was not 
of a regulatory and compensatory nature 
but that it was a general revenue mea- 
sure. This position was abandoned during 
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the course of argument and Shri Bhagat 
learned counsel for the State of Haryana 
conceded that the tax was of a regulatory 
and compensatory nature. Nor of course, 
is the Court bound by any statement 
made by or on behalf of the Executive 
Government on a question of the legisla- 
tive intent or nature of an enactment. 
What the legislature intended an enact- 
ment to be need not necessarily be what 
the Government says it is. It is a matter 
of constriction, in the light of several 
attendant circumstances including the 
source of the legislative power under the 
Constitution to make the particular law. 
We have held that the Haryana Passen- 
gers and Goods Taxation Act is a law 
made pursuant to the power given to the 
State Legislature by Entry 56 of List II. 
Having regard to Atiabari Tea Co. Ltd. v. 
State of Assam, (1961) 1 SCR 809: (AIR 
1961 SC 282); Automobile Transport 
(Rajasthan) Ltd. v. State of Rajasthan, 
(1963) 1 SCR 491: (AIR 1962 SC 1406) and 
Bolani Ores Ltd. v. State of Orissa, (1975) 
2 SCR 188: (AIR 1975 SC 17) it has to be 
held that the power exercisable under 
Entry 56 of List Il isthe power to impose 
taxes which are in the nature of regula- 
tory and compensatory measures. In the 
last of the cases mentioned it was said by 
the Court, “Entry 57 of List II empowers 
jlegislation in respect of taxes on vehi- 
cles...... suitable for use on roads...... 
The power exercisable under Entry 57 is 
the power to impose taxes which are in 
the nature of compensatory and regula- 
tory measures”. What was said about 
Entry 57 is true of Entry 56 too. But to say 
that the nature of a tax is of a compensa- 
tory and regulatory nature is not to say 
that the measure of the tax should be pro- 
portionate to. the expenditure incurred on 
the regulation provided and the services 
rendered. If the tax were to be propor- 
tionate fo the expenditure on regulation 
lene service it would not be a tax but a 
ee. 


10. While in the case of a fee it may be 
possible to precisely identify and mea- 
sure the benefits received from the Gov- 
emment and levy the fee according to the 
benefits received and the expenditure in- 
curred, in the case of a regulatory and 
compensatory tax it would ordinarily be 
well nigh impossible to identify and mea- 
sure, with any exactitude, the benefits re- 
ceived and the expenditure incurred and 
levy the tax according to the benefits re- 
ceived and the expenditure incurred. 
What is necessary to uphold a regulatory 
and compensatory tax is the existence of 
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a specific, identifiable object behind the 
levy and a nexus between the subject and 
object of the levy. If the object behind 
the levy is identifiable and if there is suffi- 
cient nexus between the subject and the 
object of the levy, it is not necessary that 
the money realised by the levy should be 
put into a separate fund or that the levy 
should be proportionate to the expendi- 
ture. There can be no bar to an inter- 
mingling of the revenue realised from re- 
gulator and compensatory taxes and 

om other taxes of a general nature nor 
can there be any objection to more or less 
expenditure being incurred on the object 
behind the compensatory and regulatory 
levy than the realisation from the levy. In 
Automobile Transport (Rajasthan) Ltd. v. 
State of Rajasthan, (1963) 1 SCR 491: 
Am 1962 SC 1406) this Court observed 
at p. 586-587) : 

“Whether a tax is compensatory or not 
cannot be made to depend on the pream- 
ble of the statute imposing it. Nor do we 
think that it would be right to say that a 
tax is not compensatory because the pre- 
cise or specific amount collected is not 
actually used to providing any facilities. 
agut actual user would often be un- 
known to tradesmen and such user may 
at some time be compensatory and at 
others not so. It seems to us that a work- 
ing test for deciding whether a tax is com- 
pensatory or not is to enquire whether 
the trades people are having the use of 
certain facilities for the better conduct of 
their business and paying not patently 
much more than what is required for pro- 
viding the facilities. It would be impossi- 
ble to judge the compensatory nature of 
a tax by a meticulous test, and in the 
nature of things that cannot be done. Nor 
do we think that it will make any differ- 
ence that the money collected from the 
tax is not put into a separate fund so long 
as facilities for the trades people who pay 
the tax are provided and the expenses in- 
curred in providing them are borne by the 
State out of whatever source it may 
be...... We were addressed at some 
length on the distinction between a tax, 
a fee and an excise duty. It was also 
pointed out to us that the taxes raised 
under the Act were not specially ear- 
marked for the building or maintenance 
of roads. We do not think that these con- 
siderations necessarily determine whether 
the taxes are compensatory taxes or not. 
We must consider the substance of the 
matter”. 

There cannot be the slightest’ doubt that 
the State of Haryana incurs considerable 
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expenditure for the maintenance of roads 
and providing facilities for the transport 
of goods and passengers within the State 
of Haryana. The maintenance of high- 
ways other than the National Highways 
is exclusively the responsibility of the 
State Government, While the maintenance 
of National Highways is the responsibility 
Jof the Union Government, under S. 5 of 
the National Highways Act, that very pro- 
vision empowers the Central Government 
to direct that any function in relation to 
ithe development and maintenance of a 
[National Highway shall also be exercis- 
able by the concerned State Government. 
Sec. 6 further empowers the Central Gov- 
ernment to give directions to the State 
Government as tc the carrying out of 
the provisions of the Act and Sec. 8 au- 
thorises the Central Government to enter 
into an agreement with the State Govern- 
ment in relation to the development and 
maintenance of the whole or part of a 
National Highway situated within the 
State including a provision for the sharing 
of expenditure. Therefore, the State Gov- 
ernment is not altogether devoid of re- 
sponsibility in the matter of development 
and maintenance of a national highway, 
though the primary responsibility is that 
of the Union Government. It is under a sta- 
tutory obligation to obey the directions 
given by the Central Government with 
respect to the development and main- 
tenance of national highways and may 
enter into an agreement to share the ex- 
penditure. That part of the highway which 
is within a municipal area is exclude 

from the definition of a national highway 
and therefore, the responsibility for the 
development and maintenance of that part 
of the highway is certainly on the State 
Government and the Municipal Commit- 
tee concerned. Since the development and 
maintenance of that part of the highway 
which is within a municipal area is 
jequally important for the smooth flow of 
passengers and goods along the national 
highway it has to be said that in develop- 
ing and maintaining the highway which 
is within a municipal area, the State Gov- 
ernment is surely facilitating the flow of 
passengers and goods along the national 
highway. Apart from this, other facilities 
provided by the State Government along 
all highways including national highways, 
such as lighting, traffic control, amenities 
for passengers, halting places for buses 
and trucks are available for use by every- 
one including those travelling along the 
national highways. It cannot therefore, be 
said that the State Government confers 
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no benefits and renders no service in con- 
nection with traffic moving along national 


highways and is, therefore, not entitled 
to levy a compensatory and re- 
gulatory tax on passengers and 


goods carried on national highways. We 
are satisfied that there is sufficient nexus 
between the tax and passengers and goods 
carried on national highways to justify 
the imposition. 


11. The last of the submissions was 
that the levy of tax on passengers and 
goods passing through the State of Har- 
yana from a place outside the State to a 
place outside the State interfered with the 
freedom of trade, commerce and inter- 
course throughout the territory of India 
and so Sec. 3 (8) of the Haryana Act was 
violative of Art. 801 of the Constitution. 
We are unable to accept this submission. 
It is now well settled that i aprioe and 
compensatory taxes are outside the pur- 
view of Art. 801 of the Constitution. In 
Automobile Transport (Rajasthan) Ltd. v. 
State of Rajasthan (AIR 1962 SC 1406) the| 
question arose whether the provision of 
the Rajasthan Motor Vehicles Taxation Act 
which authorised the levy of tax even on 
stage carriages which ran for the most 
part on a route within the State of Ajmer 
but had necessarily to pass through a 
small strip of territory in the State of 
Rajasthan could be said to contravene 
Art. 801 of the Constitution. The Court, 
by a majority, upheld the validity of the 
he Statutory provision and observ- 
ed: 


“Regulatory measures or measures im- 
posing compensatory taxes for the use of 
trading facilities do not come within the 
ane of the restrictions contemplated 

y Art. 801 and such measures need not 
comply with the requirements of the pro- 
viso to Art. 304 (b) of the Constitution”. 


The identical question was considered in 
Sainik Motors, Jodhpur v. State of Rajas- 
than, (1962) 1 SCR 517:(AIR 1961 SC 
1480) in connection with a similar provi- 
sion in the Rajasthan Passengers and 
Goods Taxation Act which provided that 
where passengers and goods were carried 
by motor vehicle from any place outside 
the State to any place within the State or 
from any place within the State to any 
place outside the State, tax was leviable 
on the fare or freight at a rate proportion- 
ate to the distance covered in the State 
when compared with the total distance 
of the journey. The Constitution Bench 
of the Court upholding that there was no 
violation of Art. 801, observed (at p. 526). 
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“We are also of opinion that no inter- 

State trade, commerce or intercourse is 
affected. The tax is for purposes of State, 
and falls upon passengers and goods car- 
ried by motor vehicles within the State. 
No doubt, it falls upon passengers and 
goods proceeding to or from an extra- 
State point but it is limited only to the 
fare and freight proportionate to the route 
within the State. For this purpose, there 
is an elaborate scheme in R. 8-A to avoid 
a charge of tax on that portion of the 
route which lies outside the State. There 
is thus no tax on fares and freights attri- 
butable to routes outside the State except 
in one instance which is contemplated by 
the proviso to sub-s. (3) of S. 3 and to 
which reference will be made separately. 
In our opinion, the levy of tax cannot be 
said to offend Arts. 801 and 304 of the 
Constitution”. 
As in the case of Sainik Motors, Jodhpur 
v. State of Rajasthan, in the cases before 
us also the tax is limited to the fare and 
freight for the distance within the State 
of Haryana, We, therefore, hold that 
S. 8 (8) of the Haryana Passengers and 
Goods Taxation Act is not violative of 
Art. 801 of the Constitution. As a result 
of our discussion Civil Appeals Nos. 638, 
656, 786 and 2682 of 1979 are dismissed 
with costs. 


12. In the remaining cases, apart from 
the principal points which we have dis- 
-© cussed above some other points also were 
raised which we shall now proceed to 
consider. One of the submissions of Shri 
Mridul who appeared in the Special 
Leave Petitions was that Sections 4 and 
5A of the Uttar Pradesh Motor Vehicles 
Taxation Act stipulated two cumulative 
taxable events both of which had to be 
satisfied before tax could be levied on a 
vehicle plying under a permit granted 
by an authority having jurisdiction out- 
side Uttar Pradesh. The two taxable 
events according to Shri Mridul were (1) 
user within the territories of Uttar Pra- 
desh and (2) user in any public place in 
Uttar Pradesh. The argument was that 
since the vehicles did not pick up or set 
down passengers or goods at any place 
within the State of Uttar Pradesh there 
was no user as contemplated by Ss. 4 and 
5A and therefore, the taxable events had 
not taken place. Reliance was placed by 
ithe learned counsel on our decision in the 
State of Mysore v. Sundaram Motors P. 
Ltd., AIR 1980 SC 148. We do not think 
that the case relied on by Shri Mridul is 
of any assistance to him. The question 
there was whether a motor vehicle passing 
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through the territory of the State of 
Mysore and making short halts for rest, 
food etc. during transit on the way from 
Bombay to its destination in Tamil Nadu 
was a motor vehicle ‘kept’ in the State of 
Mysore. Our answer depended on the 
meaning to be given to the word ‘kept, 
since under the Mysore Motor Vehicles 
Taxation Act motor vehicles had to be 
“kept in the State of Mysore” if tax was to 
be levied. We held that the vehicles which 
merely passed through the State of 
Mysore were not “kept in the State of 
Mysore”. The language of Sections 4 and 
5A of the Uttar Pradesh Motor Vehicles 
Taxation Act is entirely different from 
the language of the Mysore Act. The 
Uttar Pradesh tax is levied on the vehi- 
cles on the basis of their user in the State 
of U. P. and not because they are ‘kept’ 
in the State of Uttar Pradesh. There is no 
force in this submission of Shri Mridul. 
13. Shri Mridul’s second submission 
was that the levy made on vehicles pass- 
ing through Uttar Pradesh from a_ place 
outside, to a place outside Uttar Pradesh 
was violative of Art. 14 since these vehi- 
cles were not allowed to pick up or set 
down passengers or g ods at any place 
within Uttar Pradesh, unlike vehicles 
holding permits granted by authorities 
having jurisdiction within Uttar Pradesh 
which were permitted to pick up and set 
down passengers, notwithstanding the fact; 
that the tax payable by all of them was 
the same. Thus it was said unequals were 
treated alike for the purpose of payment 
of tax. We see no force in this submission. 
The tax is payable because of the user of 
the roads while the question of picking 
up and setting down passengers and goods 
at wayside stations enroute is dependant 
on the conditions of the permit and the 
reciprocal agreements between the States. 
The one has nothing to do with the other 
ren ae are unable to see any violation of 
rt 14. 


14. Shri Kapoor appearing for the 
petitioners in a large majority of Writ 
Petitions raised a number of contentions. 
One of the submissions was that Entry 56 
of List II pursuant to which the various 
Passengers and Goods Taxation Acts were 
made should not be read.in isolation but 
should be read alongside other entries in 
List II particularly along with entry 26 
which was “trade and commerce within 
the State subject to the provisions of 
Entry 33 of List III”. Shri Kapoor also 
Sie ae that entry 23 of List I should be 
read with entry 42 of List I which was: 
“Inter-State trade and commerce”. The 
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submission of Shri. Kapoor was that if 
Entries 26 and 56 of List II were read 
together and if entries 23 and 42 were 
similarly read together separately, it 
would at once become clear that the power 
to levy tax on passengers and goods under 
entry 56 was to be confined to passengers 
and goods carried within the State. We do 
not agree with the submission. There is 
no justification for reading entry 56 of 
List II in conjunction with entry 26. The 
taxing power of the State legislature in 
regard to passengers and goods carried 
by roads or on inland waterways is to be 
found in entry 56 and there is no warrant 
for holding that such taxing power is con- 
trolled by another entry in List II which 
is unrelated to taxing power. Sbri Kapoor 
suggested that no taxable event occurred 
within the State when goods were merely 
transported through the State in the 
course of inter-State trade and commerce. 
The obvious answer is that the taxable 
event is the carrying of goods and passen- 
gers on roads within the State thereby 
making use of the facilities provided by 
the State. , 


15. One of the submissions of Shri 
Kapoor was that Sec. 9 of the Uttar Pra- 
desh Motor Gadi (Mal-Kar) Adhiniyam 
1964 which provided for the payment of 
ja lump sum in lieu of the amount of tax 
that might be payable was hit by Art. 14 
of the Constitution. He relied on a Full 
Bench decision of the High Court of 
Himachal Pradesh in Gainda Mal Cha- 
ranji Lal v. State of Himachal Pradesh 
AIR 1978 Him Pra 17. That was a case 
where the Act provided for the payment 
of a flat lump sum of Rs. 1500/- per annum 
in lieu of tax, irrespective of the freight 
carried or the period during which the 
vehicle was operated within the State. 
The lump sum levy was held to be viola- 
tive of Art. 14. We are not concerned 
with such a situation under the Uttar 
Pradesh Motor Gadi (Mal-Kar) Adhiniyam. 
Under Sec. 9 of the Uttar Pradesh Adhi- 
niyam the State Government is empower- 
ed to accept a lump sum in lieu of the 
amount of tax that may be payable for 
such period as may be agreed upon by 
the operator. Rule 5 of the Uttar Pradesh 
Motor Gadi (Mal-Kar) Rules 1964 provides 
that the lump sum in lieu of tax shall be 
determined in accordance with the rates 
specified in the third Schedule. The second 
item of the third schedule prescribes the 
rate of lump sum tax for public goods 
vehicles’, the permits in respect of which 
have been granted by a Regional or State 
Transport Authority of the State includ- 
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ing vehicles of other States authorised to 
ply under counter-signatures granted by a 
Regional or State Transport Authority of 
the State for any of the Hill roads as 
Rs. 8.50 per month per quintal of au- 
thorised carrying capacity of the vehicles 
in respect of agricultural produce, mine- 
ral and petroleum goods, and Rs. 5.60 per 
month per quintal of the authorised 
carrying capacity of the vehicle in the 
case of other goods. The third item of 
third schedule deals with goods vehicles 
of other States authorised to ply under 
temporary permits granted by a Regional 
or State Transport Authority of another 
State for an inter-State route partly lying 
in the State for a period not exceeding 15 
days. The lump sum tobe paid in the case 
of public goods vehicles is Rs. 4/- per day 
for the number of days covered by the 
journeys to be performed within the State 
in respect of agriculture produce, minerals 
and petroleum goods and Rs. 6.40 per day 
in respect of other goods. The rate of 
lump sum tax is thus seen to be relatable 
to the freight carried or the period of the 
journey or to both. There is no violatioa| 
of Art. 14, 


16. In the Bihar cases Shri Kapoor 
learned counsel for the petitioners raised 
the contention that on the terms of Sec- 
tion 3 (6) of the Bihar Taxation of Passen- 
gers and Goods (Carried by Public Service 
Motor Vehicles) Act 1961, no tax was 
leviable on passengers or goods carried 
by a public vehicle from any place outside 
the State of Bihar to any place outside 
the State merely because the vehicle 
happened to pass through Bihar in the 
course of its journey. S. 8 (6) reads as 
follows: 

“Where passengers or goods are carried 
by a public service motor vehicle from 
any place outside the State to any 
place within the State or from any 
place within the State to any place 
outside the State the tax shall 
be payable in respect of the distance 
covered within the State at the rate pro- 
vided in sub-section (1).......... z 
The learned counsel contrasted the langu- 
age of S. 3 (6) of the Bihar Act with the 
language of the Explanation to S. 3 (1) of 
the Uttar Pradesh Motor Gadi (Mal-Kar) 
Adhiniyam, 1964, which is as follows: 

“Explanation I — Where goods 
carried by a public goods vehicle— 

(a) from any place outside the State to 
any place outside the State; or 

(b) from any place within the State to 
any place outside the State; or 


are 
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(c) from any place outside the State to 
any place within the State; an amount 
bearing the same proportion........ i 
The omission of a clause similar to Cl. (a) 
of Explanation I to Sec. 3 (1) of the Uttar 
Pradesh Motor Gadi (Mal-Kar) Adhiniyam, 
1964, according to the learned counsel, 
made it clear that tax was not leviable 
where passengers or goods were carried 
from any place outside the State to any 
place outside the State merely because 
the vehicle passed through the State of 
Bihar. Reliance was placed by the learn- 
ed counsel on a decision of the Allahabad 
High Court in Pritpal Singh v. State of 
U. P., 1978 UPTC 876 : (1973 All LJ 683). 
‘We do not agree with the submission. A 
‘journey from a place outside the State to 
‘another place outside the State, but 
through the State, involves a journey 
from a place outside the State to a place 
inside the State and a journey from a 
I eee inside the State to a place outside 
the State. Clauses (b) and (c) of Explana- 
tion I to Sec. 3 (1) of the Uttar Pradesh 
Act together, cover, of their own force, 
the situation contemplated by Cl. (a) also. 
Clause (a) however, appears to have been 
added by way of caution and because of 
the decision of the Allahabad High Court 
in the case on which the learned counsel 
relied. The Allahabad High Court was 
dealing with a provision which at that 
time was analogous to the present Bihar 
provision. We do not agree with the view 
expressed by the Allahabad High Court 
in that case on this question only. 


17. Based on our judgment in State of 
Mysore v. Sundaram Motors P. Ltd. (AIR 
1980 SC 148), it was argued in some of 
the cases that where the motor vehicle 
merely passed through the State, no tax- 
able event occurred and therefore, tax 
could not be levied. In the Motor Vehicle 
Taxation Acts of several States the charg- 
ing section generally runs as follows: 
“There shall be levied and collected on 
all motor vehicles used or kept for use in 
the State a tax at the rate fixed by the 
State Governments...... ” In these cases 
the taxable event is ‘keeping for use’ and 
alternately user within the State. Once the 
motor vehicle is used within the State the 
taxable event occurs and the tax is attract- 
ed. The decision in State of Mysore v. 
Sundaram Motors P. Ltd., has no applica- 
tion to such cases as already pointed out 
by us while dealing with a similar sub- 
mission of Shri Mridul in. the Uttar Pra- 
desh cases, 

18. In some States, the Motor Vehicles 
Taxation Acts provide for payment of tax 
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in the event only of vehicles being “kept 
for use in the State” and provide for no 
other alternative taxable event. In such 
cases the principle of our decision in State 
of Mysore v. Sundaram Motors P. Lid, 
may be attracted. It will depend on an 
interpretation of the provisions of the 
relevant statutes. But we do not propose 
to say anything more about such cases as 
we cannot give any relief, even if we agree 
with the petitioners, in applications under 
Art. 82 of the Constitution. 


19. In the other cases from the States 
of Gujarat, Maharashtra, West Bengal, 
Punjab, Haryana, Karnataka, Bihar, 
Madhya Pradesh, Rajasthan, Orissa, no 
other points were raised but the relevant 
provisions of the Motor Vehicles Taxation 
Acts and the Taxation on Passengers and 
Goods Acts in force in the several States 
were brought to our notice and similar 
submissions as those discussed by us were 
made. In the result all the Civil Appeals, 
Special Leave Petitions and Writ Petitions 
are dismissed with costs. In some of the 
Writ Petitions proper Court-fee has vot 
been paid. However, we are not dismissing 
the Writ Petitions on that ground. 


Civil Appeals, Special Leave Petitions 
and Writ Petitions dismissed. 
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V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 
Civil Appeals Nos. 1584-1588 of 1973* 
and Writ Petns. Nos. 357 of 1979 and 
4367 of 1978, D/- 18-11-1980, 


The Accountant General and another, 
Appellants v. S, Doraiswamy and others, 
Respondents, 

And 

S. Thankappan and others, Petitioners 
v. Union of India and others, Respon- 
dents, 

And 


K. Venkatapathy and others, Peti- 
tioners v, Union of India and others, Re- 
spondents. 


(A) Constitution of India, Arts. 148 (5), 
149, 151 and 309, Proviso — Indian Audit 
and Accounts Department (Subordinate 
Accounts Service and Railway Audit Ser- 
vice) Service Rules (1974), R. 7 — Powers 


*Apainst judgment of Madras High Court 
reported in 1974 Lab IC 384, 
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conferred on the President under Arti- 
cles 148 (5) and 309 Proviso — Distinc- 
tion between — Reference to proviso un- 
der Art. 309 in the recital of notification 
publishing the Rules is meaningless and 
must be ignored. 


There is a clear dichotomy in the 
power conferred by Article 309, a divi- 
sion of power between the Parliament or 
President, as the case may be, on the 
one side and the State Legislature or 
Governor on the other. The division is 
marked by the circumstance that under 
Article 309 services and posts in connec- 
tion with the affairs of the Union are 
dealt with by a separate authority from 
the services and posts in connection with 
the affairs of a State. That dichotomy, is 
not possible in the power employed for 
appointing persons in the Indian Audit 
and Accounts Department and for pre- 
scribing their conditions of service. The 
Comptroller and Auditor General of 
India, who is the head of that depart- 
ment, is a constitutional functionary 
holding a special position under the Con- 
stitution, (Para 6) 

In view of the provisions of Arts. 149 
and 151 it cannot be said that the per- 
sons serving in the Indian Audit and Ac- 
counts Department are holding office in 
connection with the affairs of the Union 
exclusively. The authority vested in the 
Comptroller and Auditor General ranges 
over functions associated with the affairs 
of the Union as well as over functions 
associated with the affairs of the States. 
t is a single office, and the Indian Audit 
and Accounts Department, which it 
heads, is a single department. They can- 
not be said to be concerned with the 
affairs of the Union exclusively. Conse- 
quently, the regulation of the recruit- 
ment and conditions of service of per- 
sons serving in the Indian Audit and 
Accounts Department cannot be regard- 
ed as a matter falling within the domain 
of the President within the terms of the 
proviso to Article 309. A special provi- 
sion was necessary to entrust the Presi- 
dent with that power, and that provi- 
sion is clause (5) of Article 148. The 
power contained in clause (5) of Arti- 
cle 148 is not related to the power under 
the proviso to Article 309. The two 
powers are separate and distinct from 
each other and are not complementary 
to one another, The reference to the 
proviso under Article 309 in the recital 
of the Notification publishing the Rules 
of 1974 is meaningless and must be ig- 
nored, (Para 6) 
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(B) Constitution of India, Art. 148 (5) 
— Rules framed under — Indian Audit 


& Accounts Department (Subordinate Ac- 
counts Service and Railway Audit Ser- 
vice) Service Rules (1974), R. 1 (2) — 
Rules cannot have retrospective opera- 
tion — Hence R. 1 (2) is ultra vires. 


It is settled Jaw that unless a statute 
conferring the power to make rules pro- 
vides for the making of rules with re- 
trospective operation, the rules made 
pursuant to that power can have pro- 
spective operation only. An exception, 
however, is the proviso to Article 309. 
AIR 1969 SC 118, Rel. on. (Para 7) 


Clause (5) of Article 148 confers power 
en the President to frame rules operat- 
ing prospectively only. Clearly then, the 
rules of 1974 cannot have retrospective 
operation, and therefore sub-rule (2) of 
Rule 1, which declares that they will 
be deemed to have come into force on 
27th July, 1956 must be held ultra vires. 

(Para 7) 


(C) Indian Audit and Accounts Depart- 
ment (Subordinate Accounts Service and 
Railway Audit Service) Service Rules 
(1974), R. 7 (2) — Fixation of seniority 
— Rule does not suffer from vice of ex- 
cessive delegation. (Constitution of India, 
Art. 245). 


The Comptroller and Auditor General 
is a high ranking constitutional author- 
ity. and can be expected to act accord- 
ing to the needs of the service and with- 
out arbitrariness. He is the constitu- 
tional head of one of the most important 
departments of the State, and is expect- 
ed to know what the department re- 
quires and how best to fulfil those re- 
quirements. It cannot be said that power 
conferred on him under the Rules vio- 
lates the principle against excessive dele- 
gation, : (Para 10) 


(D) Manual of Standing Orders (Issued 
by Comptroller and Auditor General) 
Para 143 — Amendment in Para 143 by 
correction slip, removing factor of 
weightage on basis of length of service 
in determination of seniority, is valid — 
Para 143 is a departmental instruction 
and not a statutory rule — It could be 
amended by departmental instruction 
contained in correction slip issued by 
Comptroller and Auditor General. 1974 
Lab IC 384 (Mad), Reversed. (Para 9) 


Cases Referred : Chronological Paras 


AIR 1969 SC 118: (1969) 3 SCR 575: 
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Mr. K. Parasaran, Solicitor General, 
N. Nettar and Miss A. Subhashini, for 
Appellants in all Appeals; Mr, T. S. 
Krishnamurthy Iyer, Sr. Adv., Mr. H. B. 
Datar, Sr, Advocates (in W. P. 4367), M/s. 
A. K., Srivastava and T. P. Sundara- 
rajan, Advocates, for Petitioners in 
WPs. Nos. 4367 of 1978 and 357 of 1979; 
Mr. T. S. Krishnamurthy Iyer, Sr. Advo- 
cate, M/s, Vineet Kumar and A. K. Sri- 
vastava, Advocates, for Respondents. 


PATHAK, J.:— These appeals, by 
special leave, raise the question whether 
the respondents are entitled to claim 
fixation of their seniority in the Sub- 
ordinate Accounts Service after taking 
into account their length of service as 
Upper Division Clerks. The respondents 
entered service in the Office of the Ac- 
countant General, Tamil Nadu as Upper 
Division Clerks. They appeared in the 
Subordinate Accounts Service Examina- 
tion but it was only after a number of 
attempts that they succeeded in passing. 
They passed the examination held in 
November, 1969 and were promoted 
shortly thereafter. They claimed seniori- 
ty on the basis that their length of ser- 
vice in the inferior post should be taken 
into account, and rested their claim on 
paragraph 143, of the Manual of Stand- 
ing Orders issued by the Comptroller and 
Auditor General as it stood before its 
amendment by a correction slip of 27th 
July, 1956. The correction slip removed 
the factor of weightage on the basis of 
length of service in the determination 
of seniority, The claim was rejected by 
the Comptroller and Auditor General. A 
writ petition filed by them in the High 
Court of Madras was allowed by a learn- 
ed single Judge, and his judgment was 
affirmed by an Appellate Bench of the 
High Court. Against the judgment of 
the Appellate Bench, the Accountant 
General, Tamil Nadu and the Comptrol- 
ler and Auditor General have appealed 
to this Court, and those appeals’ are 
pending as Civil Appeals Nos. 1584 to 
1588 of 1973. During the pendency of 
those app@als the ‘President enacted the 
Indian Audit and Accounts Department 
(Subordinate Accounts Service & Sub- 
ordinate Railway Audit Service) Service 
Rules, 1974, (referred to hereinafter as 
“the Rules of 1974”). The Rules of 1974, 
purport to give statutory recognition to 
the amendment of paragraph 143 by the 
Comptroller and Auditor General. The 
validity of the Rules of 1974 and the 
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amendment made in paragraph 143 are 
assailed by the respondents in the in- 
stant appeals, 


2. The Rules of 1974, have been enact- 
ed by the President, They are deemed 
to have come into force on 27th July, 
1956, which has been defined, for the 
purposes of the Rules as the “appointed 
day”. The Subordinate Accounts Service 
(the “Service”) includes members ap- 
pointed to it before the appointed day 
as well as persons recruited to it on or 
before that day. Rule 5 provides that 
recruitment shall be made by direct re- 
cruitment in accordance with the orders 
or directions issued by the Comptroller 
and Auditor General from time to time 
and also by promotion, Rule 6 provides: 


“6. Appointments :— 


Appointments to the Service shall be 
made from the list prepared in accord- 
ance with the orders and instructions 
issued by the Comptroller ond Auditor 
General from time to time and applica- 
ble at the time of appointment to the 
service”, 


Rule 7 deals 
declares : 


“7, Seniority :— 


(1). The seniority inter se of the per- 
sons appointed to the service before the 
appointed day shall be regulated by the 
orders or instructions issued by the 
Comptroller and Auditor General as 
were in force at the relevant time before 
such day. 


(2) The seniority inter se of the 
persons appointed to the service on or 
after the appointed day shall be in the 
order in which the appointments are 
made to the service in accordance with 
Rule 6: 


Provided that a direct recruit shall on 
appointment to the service rank senior 
to all officiating persons in the service 
(excluding a direct recruit) passing in 
the same departmental examination or 
subs€quent departmental examinations: 

Provided further that the seniority of 
a person who had declined the appoint- 
ment to the service but who is subse- 
quently appointed to the service shall 
be determined with reference to the 
date on which he assumed charge of the 
post in the cadre.” 


with ` seniority, and 


3. By virtue of Rule 9, in matters not 
specifically provided for in the Rules, 
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every person appointed to the service 
is governed by the rules, regulations, 
orders or instructions made or issued in 
respect of the Central Civil Services as 
applicable to the Indian Audit and Ac- 
counts Department. Rule 10 empowers 
the Comptroller and Auditor General to 
issue, from time to time, such general or 
special instructions or orders as he may 
consider necessary or expedient for the 
purpose of giving effect to the Rules, 

4. The respondents have raised two 
contentions, The first is that the Rules 
are invalid as clause (5) of Article 148, 
to which alone, it is said, they must be 
ascribed, does not permit the retrospec- 
tive enactment of rules made thereunder, 
The other contention is that the speci- 
fic rules affecting the seniority of the 
respondents are invalid because in en- 
trusting power to the Comptroller and 
Auditor General to issue orders and in- 
structions in his discretion the doctrine 
against excessive delegation of legislative 
power has been violated. 

5. Taking the first contention first, if 
may be noted that the Rules of 1974, 
purport, according to the recital in the 
‘Notification dated 4th November, 1974, 
publishing them, to have been made by 
the President “in exercise of the powers 
conferred by the proviso to Article 309 
and clause (5) of Article 148, of the 
Constitution and after consultation with 
the Comptroller and Auditor General of 
India.” The respondents say that the 
only provision of the Constitution under 
which those Rules could be made is 
clause (5) of Article 148, and we should 
ignore reference to the proviso to Arti- 
cle 309. If that is done, they urge, there 
will be no justification for holding that 
the Rules of 1974, can be given retro- 
spective operation, Unlike the proviso to 
Article 309, it is pointed out, clause (5) 
of Article 148, does not permit the enact- 
ment of retrospectively operating rules, 
We think that the respondents are right, 

6. Art, 309, provides for legislation by 
the appropriate Legislature to regulate 
the recruitment and conditions of servic® 
of persons appointed to public services 
and posts in connection with the affairs 
of the Union or of any State, and the 
proviso to Art. 309, declares that until 
such legislation is enacted by the appro- 
priate Legislature the President is em- 
powered in the case of services and posts 
in connection with the affairs of the 
Union, and the Governor of a State in 
the case of services and posts in connec- 
tion with the affairs of a State, to maké 
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rules regulating the recruitment and the 
conditions of service of persons appoint- 
ed to such services and posts. There is a 
clear dichotomy in the power conferred 
by Article 309, a division of power be- 
tween the Parliament or President, as 
the case may be, on the one side andi 
the State Legislature or Governor on the 
other. The division is marked by the 
circumstance that under Article 309, 
services and posts in connection with 
the affairs of the Union are dealt with 
by a separate authority from the ser- 
vices and posts in connéction with the 
affairs of a State. That dichotomy, it 
seems, is not possible in the power em- 
ployed for appointing persons in the 
Indian Audit and Accounts Department, 
and for prescribing their conditions of 
service, The Comptroller and Auditor 
General of India, who is the head of 
that department, is a constitutional func- 
tionary holding a special position under 
the Constitution, Under Article 149, he 
performs duties and exercises powers in 
relation to the accounts of the Union 
and also of the States, Clause (1) of 
Article 151 requires him to submit a 
report relating to the accounts of the 
Union to the President, who causes 
them to be laid before each House of 
Parliament, Likewise, clause (2) of Arti- 
ele 151, requires him to submit a report 
rélating to the accounts of a State to the 
Governor of the State who causes them 
to be laid before the Legislature of tha 
State, It cannot be said, in the circum- 
stances, that the persons serving in the 
Indian Audit and Accounts Department 
are holding office in connection with the 
affairs of the Union exclusively. It may) 
be pointed out that when the Constitu- 
tional Adviser prepared the Draft Con- 
stitution for consideration ‘by the Con- 
stituent Assembly the document contain- 
ed separate provisions for the appoint- 
ment of the Auditor-General of the 
Federation and Auditors-General for the 
Provinces, The Auditor-General for the 
Federation was to be appointed by the 
President and his functions extended to 
the accounts of the Federation as well as 
of the Provinces. But it was open to a 
Provincial Legislature to provide by law 
for the appointment of an Auditor- 
General for the Province and the ap- 
pointment to that office was to be mada 
by the Governor. The Expert Committee 
on the financial provisions of the Union 
Constitution favoured the continuance of 
a single Auditor-General for the Govern- 


ment of India as well as for the Pros 
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vincial Governments and hoped that the 
Provincial Governments would refrain 
from using their power of appointing 
separate Auditors-General of their own. 
When the matter came before the Draft- 
ing Committee, it decided that the per- 
sons performing the functions of the 
Auditor-General in a State should be de- 
signated Auditor-in-Chief in order to dis- 
tinguish him from the Auditor-General 
of India, and that the salaries and allow- 
ances of the staff of these officers should 
be fixed by the Auditor-General of India 
and the Auditor-in-Chief in consultation 
with the President and the Governor 
respectively. Thereafter, the Drafting 
Committee reconsidered the desirability 
of permitting a multiplicity of audit au- 
thorities, one for the Union and one for 
each State. On ist August, 1949, Shri 
T. T. Krishnamachari moved an amend- 
ment deleting the draft articles enabling 
the State Legislatures to create their 
own Auditors-in-Chief. He pointed out 
that since the Constituent Assembly had 
already adopted articles whereby the au- 
diting and accounting would become 
“one institution, so to say, under the ąu- 
thority of the Comptroller and Auditor 
General”, it was not necessary to have 
Separate provision for the States. Ae- 
cordingly, he proposed the addition of a 
new article (now clause (2) of Art. 151) 
about the Comptroller and Auditor- 
General, requiring him to: submit the 
reports of the accounts of a State to the 
Governor for being laid before the 
State Legislature. These amendments were 
adopted by the Constituent, Assembly*. 
Tt is evident that the authority vested 
in the Comptroller and Auditor General 
ranges over functions associated with the 
affairs of the Union as well as over fun- 
ctions associated with the affairs of the 
States. It is a single office, and the Indian 
Audit and Accounts Department, which 
it heads, is a single department. They 
cannot. be said to be concerned with the 
affairs of the Union exclusively. Con- 
sequently, the regulation of the recruit- 
ment and conditions of service of persons 
serving in the Indian Audit and Accounts 
Department cannot be regarded as a 
matter falling within the domain of the 
President within the terms of the pro- 
viso to Article 309. A special provision. 
was necessary to entrust the President 
with that power, and that provision is 
clause (5) of Article 148. The power 


"B. Shiva Rao, “The Framing of India’s 
Constitution: A. Study” (1968), Chap- 
ter 12, pp. 414-417, 
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contained in clause (5) of Article 148 is 
not related to the power under the pro- 
viso to Article 309. The two powers are 
separate and distinct from each other 
and are not complementary to one an- 
Other. In our opinion, the reference to 
the proviso under Article 309, in the 
recital of the Notification publishing the 


- Rules of 1974, is meaningless and must 


be ignored. 


7. The next question is whether 
clause (5) of Article 148 permits the 
enactment of rules having retrospective 
operation. It is settled law that unless 
a statute conferring the power to make 
rules provides for the making of rules 
with retrospective operation, the rules 
made pursuant to that power can have 
prospective operation only. An excep- 
tion, however, is the proviso to Art. 309. 
In B. S. Vadera v. Union of India, (1969) 
3 S C R 575: (AIR 1969 SC 118) this 
Court held that the rules framed under 
the proviso to Article 309 of the Consti- 
tution. could have retrospective opera- 
tion. The conclusion followed from the 
circumstance that the power conferred 
under the proviso to Article 309 was in- 
tended to fill a hiatus, that is to say, 
until Parliament or a State Legislature 
enacted a Law on the subject matter of 
Article 309. The rules framed under 
the proviso to Article 309 were transient 
in character and were to do duty only 
until legislation was enacted. As interim 
substitutes for such legislation it was 
clearly intended that the rules should 
have the same range of operation as an 
Act of Parliament or of the State Le- 
gislature. The intent was reinforced by 
the declaration in the proviso to Art. 309 
that “any rules so made shall have ef- 
fect subject to the provisions of any 
such Act.” Those features are absent 
in clause (5) of Article 148. There is 
nothing in the language of that clause 
to indicate that the rules framed there- 
in were intended to serve until Parlia- 
mentary legislation was enacted. All 
that the clause says is that the rules 
framed would be subject to the provi- 
sions of the Constitution and of any law 
made by Parliament. We are satisfied 
that clause (5) of Article 148, confers 
power on the President to frame rules 
operating prospectively only. Clearly 
then, the rules of 1974, cannot have re- 
trospective operation, and therefore sub- 
rule (2) of Rule 1, which declares that 
they will be deemed to have come into 
force on 27th July, 1956, must be held 
ultra vires, 
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8. If the Rules of 1974 do not cover 
the case of the respondents then admit- 
tedly the only question which remains 
in regard to them is whether the amend- 
ment intended by the Comptroller and 
Auditor General in 1956 to paragraph 
143, of the Manual of Standing Orders 
results in amending that paragraph. The 
amendment is in the form of a correction 
slip which, it is not disputed, possesses 
the status of an administrative instruc- 
tion. The contention on behalf of the 
respondents is that paragraph 143 pos- 
sesses the status of a statutory rule and, 
therefore, the amendment attempted by 
the correction slip has no legal effect on 
it. The High Court held that paragraph 
148, was a statutory rule and it proceed- 
ed to hold so on the basis of affidavits 
filed before it. But the matter has been 
more carefully researched since, and 
the relevant material is now set out in 
the special leave petition, which has 
given rise to this appeal. It appears that 
in 1921 the Auditor-General, as the ad- 
ministrative head of the Indian Audit De- 
partment, inserted Art, 1666-A by a cir- 
cular No, 1757-E/1129 dated 18th April, 
1921, giving weight to the length of ser- 
vice in the fixation of seniority. In the 
Audit Code prepared subsequently, Arti- 
cle 1666-A appeared as Art. 52, There- 
after, in the Manual of Standing Orders 
issued by the Auditor-General in 1938, 
Article 52 found expression as para. 143. 
The provisions never acquired statutory 
force under the Government of India 
Act, 1919. Learned counsel for the re- 
spondents urges that it acquired statu- 
tory force under sub-section (2) of Sec- 
tion 252, Government of India Act, 1935. 
Sub-sections (1) and (2) of Section 252 
provide : 


"252. (1) All persons who immediately 
before the commencement of Part III of 
this Act were members of the staff of 
the High Commissioner for India, or 
members of the staff of the Auditor of 
the accounts of the Secretary of State 
in Council, shall continue to be, or shall 
become, members of the staff of the 
High Commissioner for India or, as the 
ease may be, of the Auditor of Indian 
Home Accounts, 


(2) All such persons aforesaid shall 
hold their offices or posts subject to like 
conditions of service as to remuneration, 
pensions or otherwise, as theretofore, or 
not less favourable conditions, and shall 
be entitled to reckon for purposes of 
pension any service which they would 
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have been, entitled to reckon if this 
Act had not been passed. 
XxX XX XX xx” 


9. Sub-section (2) of Section 252 does 
not help the respondents. Firstly, the 
guarantee conferred by it covered those 
persons who held offices or posts on the 
staff of the Auditor of the accounts of 
Secretary of State in Council and on the 
staff of the Indian Home Accounts im- 
mediately before the commencement of 
Part III of the Act. The respondents 
are clearly not such persons. Secondly, 
even if it be assumed that the benefit of 
sub-section (2) can be extended to the 
respondents, sub-section (2) merely pro- 
tects the conditions of service enjoyed 
by them as they existed before. The sub- 
section does not enlarge or improve on 
the quality of those conditions of service. 
If seniority was determined by a depart- 
mental instruction, sub-section (2) did 
not give that provision the higher status 
of a statutory rule. It remained what it 
always was a departmental instruction. 
We were also referred to Article 313 of 
the Constitution, but that provision also 
does not result in converting a depart- 
mental instruction into a statutory rule. 
Plainly, paragraph 143 in the Manual 
of Standing Orders remained through- 
out a departmental instruction and, 
therefore, could be amended by the depart- 
mental instruction contained in the 
correction slip issued by the Comptroller 
and Auditor General in 1956. On that 
conclusion being, reached, the claim of 
the respondents must fail. The appeals 
have to be allowed. 

10. In the connected writ petition 
No. 357 of 1979, there are 15 petitioners. 
The first ten passed the Subordinate 
Accounts Service Examination and were 
promoted to the service after 1956, and 
before the enactment of the Rules of 
1974. They will be governed by the 
legal position enunciated in the afore- 
said appeals. The eleventh, twelfth and 
thirteenth petitioners passed the exami- 
nation immediately before the enact- 
ment of the Rules of 1974, but were 
promoted after the Rules were enacted. 
The remaining petitioners appeared at 
the examination and were promoted 
after the enactment of the Rules. In the 
ease of the last two categories the 
Rules of 1974, will apply. Having regard 
to the provision determining the fixa- 


tion of seniority under the Rules of 1974 


and the position obtaining thereafter, 
none of the petitioners can claim the 
benefit of weightage on the basis of 
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length of service. But these petitioners 
rely on the second of the two contentions 
concerning the validity of the Rules of 
1974. They assail specifically the vali- 
dity of Rule 7 (2) which provides for 
fixation of seniority. The argument is 
that the fixation of seniority has been 
made by Rule 7 (2) to depend on the 
order in which appointments to the ser- 
vice are made under Rule 6, and that, it 
is pointed out, depends on an arbitrary 
power conferred on the Comptroller and 
Auditor General to pass orders and in- 
structions. We see no force in the con- 
tention. The Comptroller and Auditor 
General is a high ranking constitutional 
authority, and can be expected to act 
according to the needs of the service and 
without arbitrariness. He is the consti- 
tutional head of one of the most impor- 
tani departments of the State, and is 
expected to know what the department 
requires and how best to fulfil those 
requirements. We are unable to hold 
that the power conferred on him under 
the Rules violates the principle against 
excessive delegation. 

11, The Writ Petition No. 4367 of 1978, 
must also be treated on the basis that 
the petitioners are not, in the fixation 
of their seniority, entitled to weightage 
with reference to their length of service, 
Both writ petitions must, therefore, be 


dismissed. 
12, Civil Appeals Nos. 1584-1588 of 
1973, are allowed, the judgment and 


order of the Madras High Court is set 
aside and the writ petition is dismissed. 
Writ Petitions Nos, 357 of 1979 and 4367 
of 1978, are also dismissed. 

13. In the circumstances, 
order as to costs, 


there is no 


Order accordingly. 


AIR 1981 SUPREME COURT 789 
== 1981 Lab, r, C. 189 


(From: Madras)* 
Y. V. CHANDRACHUD, C. J., A. P. SEN 
AND BAHARUL ISLAM, JJ. 
Civil Appeal No. 493 of 1980, D/- 8-1- 
` 1981. 


P. Kasilingam, Appellant v. P. 5. G. 
College of Technology, Respondent. 

(A) Constitution of India, Art. 226 — 
Tamil Nadu Private Colleges (Regula- 
tion) Act (19 of 1976), S. 20 — Resigna- 


*W. P. No, 16 of 1979, D/- 11-10-1979 
| (Mad). 
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tion of lecturer of college — Finding af 
Government in appeal under S. 20 that 
resignation was not voluntary — Inter- 
ference by High Court in writ petition 
with finding is illegal. W. P. No. 16 of 
1979, D/- 11-10-1979 (Mad), Reversed. 


Departmental proceedings were started 
against A, a lecturer of a college. He 
tendered a letter of apology and simul- 
taneously a letter of resignation just 
when the proceedings were to commence. 
The resignation was accepted and it was 
to be effective from a subsequent date. 
Within a few days thereafter he was re- 
lieved from service on payment of all 
dues. A filed an appeal against the order 
to the State Governrnent under Sec, 20 
alleging that his resignation was not 
voluntary. The Government appointed an 
inquiry officer but rejecting the enquiry 
report held that the resignation was not 
voluntary and ordered his reinstatement. 
In petition against this order filed by the 
Tcllege, the High Court quashed the 
order of the Government. 


Helc, that the order of the High Court 
was beyond its jurisdiction under Arti- 
cle 226. W. P. No. 16 of 1979, D/- 11- 
10-1979 {Mad.), Reversed. AIR 1954 SC 
440, Rel. on. (Para 12) 


The High Court had transgressed its 
jurisdiction under Article 226 of the 
Constitution by entering upon the merits 
of the controversy by embarking upon an 
enquiry into the facts as to whether or 
not the, letter of resignation submitted 
by the appellant was voluntary, The 
question at issue as to whether the re- 
signation was voluntary was a matter of 
inference to be drawn from other facts. 
The question involved was essentially 
one of fact. It cannot be questioned that 
the Government undoubtedly had the 
jurisdiction to draw its own conclusions 
upon the material before it. (Para 12) 

(B) Constitution of India, Art. 311. — 
Resignation — Date when it becomes ef- 
fective — Withdrawal of resignation, 

(Obiter) : It may be conceded that it 
is open to a servant to make his resig- 
nation operative from a future date and 
to withdraw such resignation before its 
acceptance, The principle that the ser- 
vices of a Government servant normally 
stand terminated from the date on which 
the letter of resignation is accepted by 
the appropriate authority, unless there is 
any law or statutory rule governing the 
conditions of service to the contrary can 
apply to the case of any other employee. 
AIR 1969 SC 180, Foll. (Para 13) 
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(C) Tamil Nadu Private Colleges (Re- 
gulation) Act (19 of 1976), S. 39 (2) 
Cl. (1) — Resignation of A a lecturer of 
College from future date — A relieved 
from service before expiry of term on 
payment of dues — Appeal by A to Gov- 
ernment under S, 20 alleging that his 
resignation was not voluntary — Govern- 
ment setting aside order without hearing 
management — Held, Government acted 
in breach of rules of natural justice as 
there was non-compliance of S. 39 (2) (i} 
of Act, (Constitution of India, Art. 226). 

(Para 14) 

(D) Tamil Nadu Private Colleges (Re- 
gulation) Act (19 of 1976), Ss. 40, 20, 
22 and 39 — Government in appeal un- 
der S. 20 ordering reinstatement of em- 
ployee — No direction as to back-wages 
— No appeal by management — Direc- 
tion to deposit arrears of pay etc, can- 
not be issued by court to managexsent, 

The Government while allowing an ap- 
peal by an employee under Secticn 20 
can make a direction not only for-his re- 
instatement but also for payment of all 
his arrears of pay and allowance in view 
of the wide powers under Section 3¢ (2 
of the Act. The Court cannot make such 
a direction under Section 40 (1) in the 
absence of an appeal by the management 
under Section 22. (Paras 1€. 17) 
Cases Referred : Chronological Paras 


AIR 1978 SC 694 : (1978) 3 SCR 12 : 197! 
Lab IC 660 73 
AIR 1969 SC 180: (1968) 3 SCR $7: 
1969 Lab IC 310 a? 
AIR 1954 SC 440 : (1955) 1 SCR 25 1f 


Mr. R. K. Garg, Sr. Advocate (Mis. 
Vimal Dave and R, C. Misra, Advocates 
with him), for Appellant; Mr. T., S. T. 
Krishnamurthy Iyer, Sr. Advocate (M/s, 
A. T. M. Sampath and P. N. Rama- 
lingam, Advocates with him) (fcr No. 1) 
and Mr. A. V. Rangam, Advocate (for 
No. 2}, for Respondents, 

SEN, J. :— This appeal by special leave 
is directed against a judgment of the 
Madras High Court dated October 11, 
1979 quashing an order of the State Gov- 
ernment of Tamil Nadu dated December 
20, 1978 passed in appeal preferred by 
the appellant under Section 20 of the 
Tamil Nadu Private Colleges (Regulation) 
Act, 1976, hereinafter referred to as ‘the 
Act’, by which the Government held that 
the resignation submitted by him on 
March 19, 1976, from his post as Lecturer 
in the Department of Electronics in 
P. S. G. College of Technology, Coimba- 
tore, was not voluntary and, therefore, 
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directed his reinstatement with imme- 
diate effect. 


2. The facts giving rise to the appeal 
are these: On February 28, 1976, the ap- 
pellant while he was on probation as a 
Lecturer in the Department of Electro- 
nics in P, S. G. College of Technology, 
Coimbatore, was subjected to a depart- 
mental enquiry for dereliction of duty 
and irresponsible conduct by the Princi- 
pal and the two charges levelled against 
him were (1) on February 18, 1976 he 
did not allow one batch of students of 
II-B Technology Class to complete their 
laboratory experiments in the test that 
was being held from 1.45 p.m. to 4.30 
p.m. and further that he left the college 
before 4.30 p.m, without collecting the 
answer books of the students who had 
carried out their laboratory experiments 
in that test and without signing the at- 
tendance register, and (2) he failed to 
conduct the laboratory class for III-B 
Technology students which was to ba 
held on February 25, 1976, On March 3, 
1876. the appellant submitted his ex- 
planation refuting the charges framed 
against him and prayed that an oral en- 
quiry be held. The Principal according- 
ly appointed an enquiry officer who was 
ʻa comménce the enquiry on March 13, 
676, but at his request it had to be ad- 
journed to 9.00 a.m. on March 19, 1976, 

& On March 19, 1976 at 8.30 am. ie., 
Sust as the departmental enquiry was to 
commence, the appellant accompanied by 
the Principal of the College came to the 
Correspondent’s residence and handed 
over two letters addressed to the Princi- 
pal first was a letter of apology and the 
other a letter of resignation, The letter 
of apology submitted by him was vir- 
tually an admission .of guilt and contain- 
ed a promise that he would reform in 
future and give no further cause for 
complaint, It reads: 

“I apologize sincerely for these lapses 

on my part. I assure you that hereafter 
I will conduct myself in conformity with 
the rules and the regulations of the in- 
stitution and to the satisfaction of my 
superiors,” 
The letter of resignation submitted along 
with the written apology signified his in- 
tention to leave the service of the re- 
spondent with a request that his services 
may be retained for six months. It was 
in these terms: 

“I hereby tender my resignation as 
Lecturer, I request that I may be reliev- 
ed of my duties on 19th September, 
1976,” 
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There is an endorsement of even date by 
the Principal at the foot of the letter of 
resignation by which he accepted the re- 
signation put directed that the appeliant 
as desired by him, be relieved from 
duties with effect from September 19, 
1976. He further directed that the en- 
quiry into the charges levelled against 
the appellant be dropped. On April 5, 
1976, the Principal, however, issued a 
relieving order dispensing his st>vices 
forthwith on payment to him salai.' for 
a period of six months by a cheque for 
Rs. 5,165.53 ie, up to the period ending 
on September 19, 1976 because the date 
September 19, 1976 fell in the midst of 
the academic session 1976-77 and would 
have disrupted’ the normal working of 
the College, 


4. The appellant preferred an appeal 
under Section 20 of the Act to the Gov~ 
ernment on September 27, 1976, 

5. The Tamil Nadu Private Colleges 
(Regulation) Act, 1976 is enacted, inter 
alia, for the regulation of the conditions 
of service of teachers employed in private 
colleges, The avowed purpose and object 
of the Act is to confer protection to the 
teachers of private educational institu- 
tions against arbitrary action of or vic- 
timisation by the management of such 
educational institutions. Section 20 of the 
Act, insofar as material, provides: 

"20. Any teacher or other person em- 
ployed in any private college — 

(a) who is dismissed, removed or re- 
duced in rank or whose appointment is 
otherwise terminated, 


(D) ..ccoscssceccerssccerensesenne DY any order, 
may prefer an appeal against such order 
to such authority or officer as may be 
prescribed,........” 


6. The Government directed the Ad- 
ditional Director of Technical Education 
to hold an enquiry into the allegations 
made by the appellant that his letter of 
resignation was not voluntary. but had 
been obtained by the respondent by co- 
ercion, It appears that the Additional 
Director, Technical Education held an en- 
quiry and afforded the parties an oppor- 
tunity to lead their evidence and ulti- 
mately submitted a report holding that 
the allegations made by the appellant 
were baseless, The Government, how- 
ever, by their order dated Dec. 20, 1978 
did not accept the report of the Addl. 
Director of Technical Education and held 
that the letter of resignation submitted 
by the appellant was not voluntary, The 
Government, accordingly, allowed the 
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appeal and directed the reinstatement of 
the appellant with immediate effect, The 
respondent challenged the impugned 
order of the Government by a writ peti- 
tion, The High Court has by its judgment 
under appeal quashed the order of the 
Government, 


7. There is no manner of doubt that 
the circumstances attendant upon the 
submission of the letter of resignation 
and the letter of apology on March 19, 
1976 are somewhat strange, The manner 
in which the jetter of resignation was 
obtained from the appellant on that day 
at 8.30 am. together with his letter of 
apology, just before the departmental en- 
quiry was to commence at 9.00 am., 
clearly suggests that they were integral 
parts of the same transaction. It was 
somewhat unusual for’ a delinquent offi- 
cer to be called to the residence of the 
Correspondent of College along with the 
Principal and to have the two documents 
signed by him, as a condition for drop- 
ping the enquiry. It appears that the 
submission of letter of apology, which 
virtually amounted to an admission of 
guilt, along with the unconditional let- 
ter of resignation, was part of a deal 
hetween the management and the appel- 
lant, It was meant to act as an induce- 
ment for the enquiry not to be proceed- 
ed with, One is left with the unfortunate 
impression that the management wanted 
to dispense with the services of the ap- 
pellant. The Government was, therefore, 
justified in holding that if the appellant 
placed in such circumstances submitted 
his resignation, it would not necessarily 
give rise to an inference that his act in 
doing so was voluntary. The Government 
in dealing with an appeal under Sec. 20 
of the Act was, at any rate, entitled to 
come to that conclusion. 


8 The stand of the Government be- 
fore the High Court is reflected in para- 
graph 8 of its return, which reads: 

“8, As for averments contained in para~ 
graph 16 of the Affidavit it is submitted 
that on a close examination and on com~ 
parison of the exhibits R9 and R10 with 
exhibits R20 and R21, it is seen that 
both the apology and resignation letters 
seem to have been typed by the manage- 
ment themselves, It is also clear that the 
correction in the apology letter was car- 
ried out in handwriting of the Advocate 
for the management.’ Therefore, these 
circumstances were taken into account 
and in view of the above position, the 
Government independently came to a 
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conclusion on materials available that 
the resignation letter was obtained by 
force, Further, there will be no neces- 
sity to give resignation and apology let- 
ters simultaneously.” 


9, Regrettably the High Court has in 
allowing the writ petition converted it- 


self into a court of appeal and examin-. 


ed for itself the correctness of the con- 
clusion reached by the Government and 
decided what was the proper view to be 
taken or the order to be made, It ad- 
verts to the three circumstances relied 
upon by the Government for reaching 
the conclusion that the letter of resigna- 
tion was not voluntary and not accepting 
the report of the enquiry officer. It ob- 
serves that ‘though Prof. Shanmugha- 
sundaram, Head of the Department, had 
been examined during the enquiry, there 
was no specific question put to him dur- 
ing his cross-examination that the two 
letters had been typed by him’. It fur- 
ther observes that ‘there was absolutely 
no evidence at all as to who typed the 
letters in question and on whose type- 
writer they were got typed’. It observes 
that ‘the Government was also aware of 
the lack of evidence on this aspect of 
the case and it was for this reason they 
have not made any specific averment in 
the counter affidavit, They merely say 
the letters seem to have been typed by 
the management themselves, This ap- 
pears to be a mere conjecture and a find- 
ing based on such a conjecture cannot 
at all be supported as based on any ac- 
ceptable evidence.’ It then proceeds to 
refute the suggestion of the Government 
that the corrections made in the two 
letters were in the handwriting of the 
Advocate appearing for the management, 
and goes on to say that ‘the Government 
once again merely surmises that the let- 
ter contained corrections by the Advo- 
cate for the management’. It also rejects 
the suspicion attaching to the submission 
of the letters of resignation and apology 
simultaneously by expressing that ‘we 
do not see how the Government can 
delve into the mind of the management 
and find out whether there was neces- 
Sity to give the letter of resignation and 
apology simultaneously’. 


10. The Government was competent to 
come to the conclusion that it did upon 
the facts appearing on the record. The 
High Court could not speculate as to 
what were the ‘circumstances’ which out- 
weighed the finding recorded by the Ad- 
ditional Director of Technical Education 


P. Kasilingam v, P.S.G. College of Technology 


A.LR. 


holding that the appellant had volun- 
tarily submitted his resignation, The fact 
remains that the report submitted by 
him was not accepted by the Government 
and it came to the conclusion that the 
letter of resignation could not be treat- 
ed to be voluntary. The Government was 
circumspect in viewing the circumstances 
surrounding the submission of the letter 
of resignation with certain amount of 
suspicion. The finding reached by the 
Government does not necessarily mean 
that the letter of resignation was obtain- 
ed from the appellant under coercion. It 
may well be that the appellant was act- 
ing under an element of compulsion for 
he had become a victim of the situation 
brought about by the holding of a de- 
partmental enquiry and if the appellant 
placed in such circumstances submitted 
a letter of resignation it would not neces- 
sarily give rise to an inference that his 
act in doing so was voluntary. 


14. The High Court has viewed the 
matter from a wrong perspective, In 
quashing the order of the Government, 
the High Court observes that its finding 
is based on no evidence but proceeds on 
conjectures and surmises, In doing so, it 
ignores the long line of decisions start- 
ing from T, C. Basappa v. T. Nagappa, 
(1955) 1 SCR 250: (AIR 1954 SC 440) 
laying down that the supervision of the 
High Court exercised through writs of 
certiorari goes on two points, One is the 
area of jurisdiction and the qualifica- 
tions and conditions of its exercise, the 
Other is the observance of law in the 
course of its exercise. Such writs are ob- 
viously intended to enable the High 
Court to issue them in grave cases where 
the subordinate tribunals or bodies or 
officers act wholly without jurisdiction, 
or in excess of it, or refuse to exercise 
a jurisdiction vested in them, or there 
is an error apparent on the face of the 
record and such act, omission, error or 
excess has resulted in manifest injustice. 
It was rightly observed in Basappa’s case 
that a writ of certiorari will not issue as 
a cloak of an appeal in disguise. It does 
not lie to bring up an order or decision 
for re-hearing. It exists to correct error 
of law when revealed on the face of an 
order or decision or irregularity or ab- 
sence of or excess of jurisdiction when 
shown, 


12, It is clear beyond doubt that the 
High Court had transgressed its jurisdic- 
tion under Art. 226 of the Constitution by 
entering upon the merits of the contro- 
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versy by embarking upon an enquiry in- 
to the facts as to whether or not the 
letter of resignation submitted by the 
appellant was voluntary. The question at 
issue as to whether the resignation was 
voluntary was a matter of inference to 
he drawn from other facts. The question 
involved was essentially one of fact. It 
cannot be questioned that the Govern- 
ment undoubtedly had the jurisdiction to 
draw its awn conclusions upon the mate- 
rial before it. 

13. In the view that we take of the 
case, the submission of the learned 
counsel for the appellant based on the 
majority decision in Union of India v. 
Gopal Chandra Misra, (1978) 3 SCR 12: 
(AIR 1978 SC 694) does not really arise. 
Ii is urged that it is open to a civil ser- 
vant to tender his resignation on a prior 
date to take effect on a subsequent date 
specified and, therefore, it could always 
be withdrawn before the expiry of such 
date. There can be no dispute with the 
proposition, but the decision on which 
reliance is placed is clearly distinguish- 
able on facts. The letter addressed by 
Satish Chandra, J., as he then was, to 
the President signifying his intention to 
demit the office of a Judge was couched 


in entirely. different language. It ran 
thus: 
“I beg to resign my office as Judge, 


High Court of Judicature at Allahabad. 

I will be on leave till 31st of July, 
1977. My resignation shall be effective on 
ist of August, 1977.” 

The Court in construing the 
words ‘resign his office’ in proviso 
(a) to Article 217 (1) of the Constitution 
held that a High Court Judge’s letter 
addressed to the President intimating or 
notifying his intention to resign his office 
of a Judge on a future date, does not 
and cannot sever him from the office of 
the Judge, or terminate his tenure. It 
may be conceded that it is open to a 
servant to make his resignation operative 
from a future date and to withdraw such 
resignation before its acceptance. The 
question as to when a Government ser- 
vant’s resignation becomes effective came 
up for consideration by this Court in Raj 
Kumar v. Union of India, (1968) 3 SCR 
857: (AIR 1969 SC 180). It was held 
that the services of 4 Government ser- 
vant normally stand terminated from the 
date on which the letter of resignation is 
accepted by the appropriate authority. 
unless there is any law or statutory rule 
governing the conditions of service to 
the contrary. There is no reason why the 
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same principle should not apply to thej 
ease of any other employee. 

14. We are, however, constrained to 
observe that the Government acted in 
breach of the rules of natural justice in- 
asmuch as there was on its part non- 
compliance of the requirements of cl. (1) 
of sub-section (2) of Sertion 39 of the 
Act, which reads: 

"39 (2). On receipt of any such appeal, 
the appellate authority shall, after — 

(i) giving the parties an opportunity of 
making their representations, 


GU a cass Sets (ili): aat Wie saad 
make such order as it deems just and 
equitable.” 


It is contended on behalf of the respon- 
dent that the High Court instead of rest- 
ing its decision on merits, should have 
directed the Government to re-hear the 
appeal under Section 20 of the Act. It 
is submitted that there was a duty cast 
on the Government to hear the respon- 
dent since the Additional Director of 
Technical Education had on the basis of 
the evidence adduced, come to a defi- 
nitive finding that the letter of resigna- 
tion submitted by the appellant was 
voluntary, before it came to a contrary 
conclusion. The contention has consider- 
able force. It is needless to stress that 
ordinarily the Government must, in all 
such cases, as a matter of course, give 
the parties the opportunity of making 
their representations before taking a de- 
cision. 

15. In our judgment it would how- 
ever, really serve no useful purpose in 
remitting the appeal in this particular 
ease to the Government for a re-hearing. 
It is not seriously disputed before us that 
the charges levelled against the appellant 
were not of such a nature as would merit 
his dismissal from service. On the con- 
trary, it can easily be, visualised that 
even if the appeal were sent back to the 
Government, it would either exonerate 
the appellant or may let him off with a 
minor penalty, The better course would 
be to restore the order of the Govern- 
ment for the reinstatement of the appel- 
lant in service, having regard to the facts 
and circumstances of the case. 

16. There still remains the question of 
back-wages, It is sought to be urged on 
behalf of the appellant that upon such 
reinstatement he would be entitled un- 
der the terms of sub-section (1) of Sec- 
tion 40 of the Act to all his arrears of 
pay and allowances. We are afraid, we 
can make no such direction in this ap- 
peal. There is nothing on record to show 
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that any such appeal has been filed by 
the respondent, Sub-section (1) of Sec- 
tion 40 makes. deposit of arrears of 
salary and allowances upon reinstate- 
ment by the appellate authority referred 
to in Section 20 of the Act, a pre-condi- 
tion to the preferment of an appeal by 
the management under Section 22. Only 
when such an appeal is preferred by the 
management the Tribunal is invested 
with jurisdiction to make a direction un- 
der sub-section (1) of Section 40 that 
the management shall deposit the arrears 
of pay and allowances due to the appel- 
lant within such time as it directs. In 
that event, it is of course, open to the 
management to raise a dispute according 
to sub-section (3) of Section 40 of the 
Act as to the amount to be deposited un~ 
der sub-section (1). In the instant case, 
however, since there is no appeal filed 
by the respondent. under Section 22 of 
the Act, the question of making a direc- 
tion in terms of sub-section (1) of Sec- 
tion 40 of the Act does not arise. 

17. It was, however, open to the Gov- 
ernment while allowing the appeal pre- 
ferred by the appellant under Section 20 
of the Act to make a direction not only 
for his reinstatement but also for pay- 
ment of all his arrears of pay and allow- 
ances, The words ‘make such order as it 
deems just and equitable’ read in the 
context of clause (iii) thereof : 


“(iii) considering all the circumstances 
of the case” 
occurring in §sub-section (2) of 
Section 39 of the Act, are wide enough 
to include the power to make such a 
direction. Normally, the reinstatement of 
a person in service should carry a direc- 
tion for payment of his back-wages, We 
regret to find that the Government has 
made no direction in that behalf. We are, 
therefore. constrained to remit the mat- 
ter to the Government. While adjudicat- 
ing upon the claim of the appellant to 
payment of all his arrears of pay and 
allowances, the Government shall give 
an opportunity to the respondent to have 
its say in the matter. The respondent is 
entitled, as a matter of law, to adjust- 
ment of equities between the parties by 
an account being taken of the salary 
earned by the appellant elsewhere or of 
any income derived by him from any 
source whatsoever between the period 
from September 19, 1976 till the date of 
reinstatement. The appellant had a duty 
to mitigate his loss and it cannot be that 
during the aforesaid period he remained 
idle throughout, 
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18. In the result, the appeal succeeds 
and is allowed. The judgment of the 
High Court is set aside and the order of 
the State Government for reinstatement 
of the appellant in service is restored. 
We remit the appeal to the Government 
to decide as to whether the appellant is 
entitled to all his arrears of pay and al- 
lowances upon his reinstatement in ser- 
vice, and direct that while dealing with 
the question, it shall afford the parties 
full opportunity to raise all such con- 
tentions as they may be advised and 
lead their evidence thereon, for deter- 
mination of the amount payable, There 
shall be no order as to costs. 

Appeal allowed, 





AIR 1981 SUPREME COURT 794 
= 1981 Lab, L C. 194 


V. R. KRISHNA IYER, O. CHINNAPPA 
REDDY AND A. P. SEN, JJ. 
Writ Petns, Nos, 660-661 of 1980, Dj- 
17-4-1980. 


Javed Niaz Beg and another, Petition- 
ers v. Union of India and another, Re- 
spondents. 


Constitution of India, Arts. 14 and 16 
— Rules for combined competitive ex- 
aminations — Civil Services Examination, 
dated 15-1-1979 — Notification D/- 17-3- 
1979 giving linguistic concessions to can- 
didates hailing from remote regions — 
Not discriminatory. i 

The Notification dated 17-3-1979 mak- 
ing amendments to the Rules for the com- 
bined Competitive Examination — Civil 
Services Examination, 1979 by giving op- 
tion to the candidates hailing from tha 
North Eastern States/Union ‘Territories 
of Arunachal Pradesh, Manipur, Megha- 
laya, Mizoram and Nagaland to take or 
not to take Paper I on Indian languages is 
not unconstitutional, unequal or invidi- 
ously discriminatory. (Paras 3, 4} 

The North Eastern States/Union Terri- 
tories of Arunachal Pradesh, Manipur, 
Meghalaya, Mizoram and Nagaland have 
handicaps in the matter of language, 
These linguistically less advanced groups 
who are outside the Eighth Schedule may 
suffer serious disabilities if forced to take 
examinations in the languages set out in 
that Schedule. (Para 4) 

This concession is not contravention of 
equality but conducive to equality. I$ 
helps a handicapped group and does nof 
hamper those who are ahead, (Para 3) 
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Mr. R. K. Jain, Advocate, for Peti- 
tioners, 

KRISHNA IYER, J.:— Language is 
speech, sentiment, life, literature and 


other dear values rolled into one and that 
is why when State policy on language 
goes awry explosive tensions erupt and 
courts cannot allow legalism to override 
realism when asked to quash some sensi- 
tive linguistic formula with emotive over- 
tones. This prefatory caveat and its pro- 
found implications must be appreciated 
before we eat the forbidden fruit of 
policy-making by striking down the Cen- 
* tral Government’s amendatory notifica- 
tion bearing on language papers for Cen- 
tral Services Examination or the All India 
Services Examination. The realisation 
that language is at the root of culture, 
that communities sometimes sacrifice 
their very existence for survival of their 
mother tongue and that tolerance and 
mutual accommodation on the linguistic 
front are integral to national integration 
must persuade the court to keep its hands 
off the delicate strategic policy of the 
State relating to the people’s language. 
Indeed, rich diversity of India and 
the indispensable unity of the nation 
make it a linguistic imperative that a 
spirit of generosity to territorial com- 
munities, especially minorities without 
political pull is of the quintessence of 
our constitutional policy. Challenges to 
the language formula prescribed by the 
Government of India in the rules for the 
combined competitive examinations to the 
All India Services and the like have to 
be viewed against this back-drop. In short, 
the perspective which we propose to adopt 
has to be perceptive of the linguistic 
values of India with its plurality of 
tongues, dialects and languages. Equality 
before the law is the kernel of our con- 
stitutional order. But equality is not a 
static, rigid, formal or pedantic concept. 
A sensitised social scientist will easily 
agree that equality is dynamic, flexible, 
creative and developmentally sensitive, 
especially in the Third World conditions 
like ours, Once this imaginative approach 
is adopted, the submission of counsel will 
tose all force. Indeed, it will be counter- 
productive of the equality on which it is 
formally founded as we will presently 
indicate. 


2. These writ petitions are by candi- 
dates of the Hindi belt of India, who chal- 
lenge certain amendments to the Rules 
for the competitive examinations to the 
All India Services and allied categories, 
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We may extract the relevant part of the 
Notification dated 17-3-1979: 

“No. 13018/5/78-AIS (I): The follow- 
ing amendments are hereby made in the 
Rules for the Combined Competitive 
Examination — Civil Services Examina- 
tion, 1979 published in Part I, Section I 
of the Gazette of India Extraordinary 
dated 15th January, 1979 vide this De- 
partment’s Notification No. 13018/5/79- 
AIS (I) dated the 15th yeveNy, 1979:— 

(1) and (2) xx 

(3) Note Gi) under para T of Sec. II (B) 
Appendix I is re-numbered as Note (iji) 
and the following is inserted as Note 
(i):— 

“The paper I on Indian Languages will 
not, however, be compulsory for candi- 
dates hailing from the North Eastern 
States/Union Territories of Arunachal 
Pradesh, Manipur, Meghalaya, Mizoram 
and Nagaland.” 

3. The gravamen of the charge against 
this notification is that candidates hailing 
from the North Eastern States/Union 
Territories of Arunachal Pradesh, Mani- 
pur, Meghalaya, Mizoram and Nagaland 
are not obligated to take Paper I on 
Indian languages. Why should this discri- 
mination be shown in their favour, urges 


. counsel for the petitioners. While favour- 


able treatment for women and children, 
backward classes, scheduled castes and 
scheduled tribes is sanctified by the Con- 
stitution, the linguistic concession shown 
to the Indiah brethren in the remote re- 
gions we have just referred to is casti- 
gated as unconstitutional, unequal and 
invidiously discriminatory. In the fami- 
liar jargon, counsel contends that in- 
equality among equals is the intent and 
effect of the Notification and the vice of 
discrimination must prove lethal to its 
validity. We are not impressed with this 
submission, 


4. The integrity of India is a supreme 
value. The languages of India are dearest 
to the people who speak them. It is noto- 
rious that the North Eastern States/ 
Union Territories of Arunachal Pradesh, 
Manipur, Meghalaya, Mizoram and 
Nagaland have handicaps in the matter 
of language. The Eighth Schedule to the 
Constitution has set out the prominent 
languages of India which are written and 
spoken by large populations between 
Kashmir and Kanyakumari. But this rich 
tapestry, for its very beauty, must afford 
equal opportunity for those linguistically 
less advanced groups who are outside 
the Eighth Schedule and may suffer 
serious disabilities if forced to take ex- 
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aminations in those languages. Logically, 
an option for them to take or not to take 
paper I on Indian languages is a facility 
which puts them on par with the rest, 
once we understand that equalisation is 
part of the dynamics of equality. This 
concession is not contravention of equal- 
ity but conducive to equality. It helps a 
handicapped group and does not hamper 
those who are ahead. 


5. A realistic appraisal of the linguis- 
tic landscape of the North Eastern States 
of our motherland will leave no thinking 
Indian in doubt that the exemption grant- 


ed will encourage disabled groups into 
integrating themselves with the na- 
tion. More and more of suc- 


cessful candidates from these border 
areas coming into the mainstream of our 
Central Public Services is a tribute to 
national integration and democratic 
foundation, On the other hand, procrus- 
tean equality by insistence on the lin- 
guistic ‘have-nots’ being treated on a par 
with the linguistic thaves’ is productive 
of inequality. Both equalisation as a 
measure of equality and national integra- 
tion as a homogenisation of the people 
of the country, require the step that has 
been taken. We discern no discrimina- 
tion. On the contrary, we find a sensitive 
appreciation of the situation prevailing 
in those States and operates for a better 
egalite among unequals. 

6. While we dismiss these writ peti- 
tions, we hope that the objective of the 
Notification will be fulfilled in the years 
ahead by more and more of our brothers 
and sisters from the frontier States parti- 
cipating in national administration at the 
civil services level. 


` 


Petitions dismissed. 
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Civil Appeal No. 1572 of 1970, DJ- 
17-12-1980, 
A. T. Zambre and others, Appellants v. 
Kartar Krishna Shashtri, Respondent. 


Maharashtra Medical Practitioners Act 
(28 of 1961), S. 17 (5) — The provision 
is violative of Art. 14. AIR 1970 Bom 10, 
Approved; S. C. A. No. 2087 of 1968, D/- 
8-11-1968 (Bom), Affirmed. (Para 5) 


*S. C. A. No. 2087 of 1968, D/- 8-11-1968 
(Bom). 
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A. T. Zambre v. Kartar Krishna Shashtri 
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Cases Referred : Chronological Parag 
AIR 1970 Bom 10: 71 Bom LR 71 4 
Mr. M. C. Bhandare, Sr. Advocate, 
Miss C. K. Sucharita, Advocate and Mr, 
M. N. Shroff, Advocate, for Appellants. 
KOSHAL, J.:— This is an appeal by 
special leave against the judgment dated 
November 8. 1968 of a Division Bench of 
the High Court of Bombay allowing a 
petition under Articles 226 and 227 of 
the Constitution of India and declaring 
that sub-section (5) of Section 17 of the 
Maharashtra Medical Practitioners Act, 
1961 (hereinafter referred to as the Act) 
is ultra vires of Article 14 of the Consti- 
tution of India. ' 
2. The facts are not in dispute and 
may be shortly stated. The respondent 
hails from Uttar Pradesh. In 1940 he ob- 
tained the degree of “Ayurved Shastri” 
from the All India Adarsh Vidwat Pari- 
shad, Kanpur. On November 12, 1940 his 
name was listed by the Board of Indian 
Medicine, Uttar Pradesh, in the register 
of Vaids and Hakims, He practised as a 
Vaid in Agra thereafter up to 1955 when 
he migrated to Bhopal where he was 
registered as an Ayurvedic- Doctor by the 
Medical Council of the Government of 
Bhopal under the Bhopal Medical Practi- 
tioners Registration Act, 1935. He mi- 
grated to Bombay in 1962 and started 
practising there as an Ayurvedic Doctor. 
However, in the meantime, ie, on No- 
vember 23, 1961, the Act came into force, 
except for Chapter VI thereof which 
came into operation on Nov. 1, 1966. 
The respondent’s application for registra- 
tion as a medical practitioner made to 
the Committee of the Medical Board of 
Unani system of Medicine under sub-sec- 
tion (5) of Section 17 of the Act (al- 
though none of the clauses of that sub- 
section had anything to do with it) was 


_ rejected and his appeal filed to the Board 


was also dismissed on September 30, 
1964. 

3. Clause (ii) of the said sub-sec. (5) 
with which we are concerned provides 
that any person not being a person quali- 
fied for registration under sub-section (3) 
or (4) who proves to the satisfaction of 
the Committee appointed under sub-sec- 
tion (6) “that he was on the 4th day of 
November 1951 regularly practising the 
Ayurvedic or the Unani system of medi- 
eine in the Bombay area of the State, 
but his name was not entered in the 
register maintained under the Bombay 
Medical Practitioners Act, 1938” shall be 
entitled to have his name entered in the 
register on making an application on the 
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prescribed form, on payment of a fee of 
Rs. 10/- and production of such docu- 
ments as may be prescribed by the rules. 
The expression “Bombay area of the 
State of Maharashtra” is defined in sub- 
section (6) of Section 3 of the Bombay 
General Clauses Act to mean “the area 
of the State of Maharashtra excluding 
the Vidarbha region and the Hyderabad 
area of that State.” 

4, A contention was raised before the 
High Court on the strength of Rukmani 
Hoondraj Hingorani v. The Appellate 
Authority under the Maharashtra Medi- 
cal Practitioners Act, 1961, (1969) 71 Bom 
LR 71 at p. 77: (AIR 1970 Bom 10) that 
sub-section (5) of Section 17 of the Act 
fell foul of Article 14 of the Constitu- 
tion, and that contention was accepted. 
We may usefully refer to the following 
observations made in the decision just 
above cited: 

“Confining our attention, however, to 
_medical practitioners practising in the 
Bombay area of the State, we find it 
difficult to appreciate why the right of 
enlistment should have been restricted to 
those who were regularly practising on 
4th November 1951, ‘in the Bombay area 
of the State’. Since the object of the 
Legislature was to allow medical practice 
by those less qualified persons who were 
too old to choose alternative means of 
livelihood, it was clearly open to the 
Legislature to provide that a person must 
have been practising for a certain num- 
ber of years, or from before a particular 
date, in order that his name may be in- 
cluded in the list. It was thus open to 
the Legislature to provide that, out of 
unregistered and unlisted medical practi- 
tioners who were practising in the Bom- 
bay area of the State, only those would 
be entitled to have their names includ- 
ed in the list who were practising regu- 
larly from before the 4th of November 
1951. It is, however, not possible to find 
any rational basis for the provision that 
medical practitioners in the Bombay area 
of the State, in order to be entitled to 
enlistment, must not only have been 
practising regularly from 4th November, 
1951, but must have been practising on 
that day ‘in the Bombay area of the 
State’, The provision that medical practi- 
tioners must have been practising on 4th 
November, 1951, in the Bombay area of 
the State has no rational nexus with the 
object of the Legislature which was to 
ensure that medical practitioners, who 
were not fully qualified but who were 
too old to choose alternative means of 
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livelihood, should 
their practice, 

In order to illustrate the discriminatory 
nature of the provision contained in Sec- 
tion 18 (2) (b) (ii), we shall take imagi- 
nary instances of five persons who were 
all practising in the Bombay area of the 
State at the time of their applications 
under Section 18 (i.e, on or before 31st 
March 1965) and who were not already 
enlisted and were not entitled to registra- 
tion under the Act. Let us suppose that 
one of them, A, was practising contin- 
uously in Bombay City from 1950 to 
1963, when he applied under Section 18 
of the Act. Since on 4th November 195i 
he was practising regularly ‘in the Bom- 
bay area of the State’ he is clearly entitl- 
ed to have his name included in the list. 
Let us take another person B who prac- 
tised in Poona from 1950 to 1954 and in 
Bombay City from 1954 to 1963 when he 
applied under Section 18. He is also en- 
tiled to enlistment because Poona falls 
in the Bombay area of the State. We 
may then take the instance of C who 
practised in Nagpur from 1950 to 1954 
and in Bombay City from 1954 to 1963. 
He would not be entitled to have his 
name included in the list, because on 4th 
November 1951 he was regularly practis- 
ing in Nagpur which, though situated in 
Maharashtra, is not included in the Bom- 
bay area of the State. We will next take 
the instance of D who practised in 
Baroda, then a part of the Bombay State, 
from 1950 to 1954 and thereafter in Bom- 
bay City from 1954 to 1963. He is also 
not entitled to enlistment, since Baroda 
is outside the State of Maharashtra, Simi- 
lar would be the position of another per- 
son E who practised in Bhopal from 1950 
to 1954 and then in Bombay City from 
1954 to 1963. No rational explanation 
can be given of why A and B should 
receive the said concession from the 
Legislature and should be able to conti- 
nue their practice and why C, D and E 
should not receive the concession and 
should be deprived of their practice.” 

5. We find ourselves in complete agree- 
ment with these observations which were 
made in relation to sub-clause (ii) of 
clause (b) of sub-section (2) of Section 18 
of the Act. The provisions of that sub- 
clause being in pari materia with sub- 
section (5) of Section 17 of the Act, they 
apply fully to that sub-section which; 
must therefore be held to be violative of 
Article 14 of the Constitution. According- 
ly we have no hesitation in upholding 
the impugned judgment and dismiss this 
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not be deprived of 
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appeal, but with no order as to costs as 
the respondent has not appeared before 
us to contest it, 

Appeal dismissed. 


AIR 1981 SUPREME COURT 798 
(From: ILR (1970) Cut 196) 
S. MURTAZA FAZAL ALI, A. VARADA- 
RAJAN AND A. N. SEN, JJ. 


Civil Appeal No. 318 (N) of 1970, DJ- 
13-2-1981. 

Radhakanta Deb and another, Appellants 
v. The Commissioner of Hindu Religious 
Endowments, Orissa, Respondent. 

(A) Hindu Law — Religious endowments 
— Private trust or public trust — Tests to 
determine. ILR (1970) Cut 196, Reversed. 
(Orissa Religious Endowment Act (4 of 1939), 
S. 62 (2); Charitable and Religious Trusts 
Act (1920), S. 3.) 

There can be religious trust of a privte 
character under the Hindu Law which is not 
possible in English law. It is well settled that 
under the Hindu law it is not only permis- 
sible but also very common to have private 
endowments which though are meant for 
charitable purposes yet the dominant inten- 
tion of the founder is to instal a family deity 
in the temple and worship the same in order 
to effectuate the spiritual benefit to the family 
of the founder and his descendants and to 
perpetuate the memory of the founder. In 
such cases, the property does not vest in God 
but in the beneficiaries who have installed the 
deity. In other words, the beneficiaries in a 
public trust are the general public or a sec- 
tion of the same and not a determinate body 
of individuals as a result of which the re- 
medies for enforcement of charitable trust 
are somewhat different from those which can 
be availed of by the beneficiaries in a private 
trust. The members of the public may not 
be debarred from entering the temple and 
worshipping the deity but their entry into the 
temple is not as of right. This is one of the 
cardinal tests of a private endowment. The 
question as to whether the religious endow- 
ment is of a private nature or of a public 
nature has to be decided with reference to 
the facts proved in each case and it is diffi- 
cult to lay down any test or tests which may 
be of universal application. (Paras 6, 7) 


The following tests may provide sufficient 
guidelines to determine on the facts of each 
case whether an endowment is of a private 
or of a public nature: (1) Where the origin 
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of the endowment cannot be ascertained, the 
question whether the user of the temple by 
members of the public is as of right; (2) The 
fact that the control and management vests 
either in a large body of persons or in the 
members of the public and the founder does 
not retain any control over the management, 
Allied to this may be a circumstance where 
the evidence shows that there is provision 
for a scheme to be framed by associating the 
members of the public at large; (3) Where, 
however, a document is available to prove 
the nature and origin of the endowment and 
the recitals of the document show that the 
control and management of the temple is re- 
tained with the founder or his descendants, 
and that extensive properties are dedicated 
for the purpose of the maintenance of the 
temple belonging to the founder himself, this 
will be a conclusive proof to show that the 
endowment was of a private nature; (4) 
Where the evidence shows that the founder 
of the endowment did not make any stipula- 
tion for offerings or contributions to be 
made by members of the public to the temple, 
this would be an important intrinsic circum- 
stance to indicate the private nature of the 
endowment. (Para 14) 

In the instant case held that the docu- 
mentary as well as oral evidence clearly and 
conclusively showed that the endowment was 
of a private nature and the intention of the 
founder was merely to instal a family deity 
in the temple. The fact that the temple was 
a massive structure of about 25 yards in 
height by itself, divorced from other things, 
could not prove that the temple was a public 
one. Nor the fact that bhog is offered in 
consonance with the rules observed by the 
public. ILR (1970) Cut 196, Reversed, 

(Paras 15, 16, 18, 20, 21, 22) 

@®) Mahomedan law — Waqf — Private 
trast of charifable nature is recognised under 
the Mahomedan law. 

The Mahomedan law recognises fhe exist- 
ence of a private trust which is also of a 
charitable nature and which is generally call- 
ed Wagf-allal-aulad, where the ultimate bene- 
fit is reserved to God but the property vests 
in the beneficiaries and the income from the 
property is used for the maintenance and 
support of the family of the founder and 
his descendants. In case the family becomes 
extinct then the Waqf becomes a public waaf, 
the property vested in God. A public waqf 
under the Mahomedan law is called Waaf-fi- 
sabi-lil-lah. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1192 : (1977) 3 SCC 17 13 
AIR 1976 SC 871 : (1976) 3 SCR 518 12 
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AIR 1971 SC 2057 : (1971) 3 SCR 680 
11, 13 
AIR 1960 SC 100 : (1960) 1 SCR 773 10 
AIR 1959 SC 951 : (1959) 2 Supp SCR 583 
9 


AIR 1957 SC 133 : 1956 SCR 756 : 1957 
All LI 416 8 
FAZAL ALI, J.:— This appeal by certifi- 

cate granted under Article 133 of the Con- 

stitution is directed against a Division Bench 
judgment dated July 31, 1969 of the Orissa 

High Court* and arises in the following cir- 

cumstances. 

2. The appellants-plaintiffs had instituted 
a suit under Section 62 (2) of the Orissa Re- 
ligious Endowments Act, 1939 (Act No. 4 of 
1939) (hereinafter referred to as the ‘Act’) 
(this Act applies only to public endowments) 
to set aside the order dated 4-8-1950 of the 
respondent-defendant by which the temple of 
the appellants, whose deity was Radhakanta 
Deb, was declared to be a public temple and 
a trust and the endowment was held to be 
of a public nature and, therefore, was to be 
governed by the Act. The Subordinate 
Judge decreed the appellants-plaintiffs suit 
holding that the deity installed in the temple 
was a family deity of the Pani family and 
the endowment being of a private nature, 
the Act had no application and the Order 
passed by the respondent regarding the 
management was set aside. 


3. The respondent (Commissioner of 
Hindu Religious Endowments, Orissa) filed 
an appeal in the High Court against the de- 
cision of the Subordinate Judge which was 
heard by the Division Bench referred to 
above. The High Court reversed the deci- 
sion of the Subordinate Judge and held that 
the temple and the deity installed therein 
being a public endowment fell within the 
four corners of the Act and the respondent 
was fully entitled to pass orders for its 
management. Hence, this appeal by certifi- 
cate before us. 


4. The sole question that falls for deter- 
mination in this appeal is as to whether or 
not the appellant-temple was a public endow- 
ment as alleged by the respondent or a 
family deity as alleged by the appellant. 


5. The learned counsel for the appellants, 
P. K. Chatterjee, has submitted that the ap- 
proach made by the High Court was wholly 
incorrect and it has misconstrued the evi- 
dence and documents produced in the case 
to show that the endowment was a private 
one and the deity installed in the temple was 


* Reported in ILR (1970) Cut 196. 
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purely a family deity having nothing to do 
with the public. The learned counsel for the 
respondent, however, supported the judgment 
of the High Court that the endowment was 
of a public nature. 


6. The concept of a private endowment 
or a private trust is unknown to English law 
where all trusts are public trusts of a purely 
charitable and religious nature. Thus, under 
the English law what is a public trust is only 
a form of Charitable Trust. Dr. Mukherjea 
in his Tagore Law Lectures on the Hindu 
Law of Religious and Charitable Trusts 
(1952 Edition) has pointed out that in Eng- 
lish law the Crown is the constitutional pro- 
tector of all properties subject to charitable 
trusts as these trusts are essentially matters 
of public concern. The learned author has 
further pointed out that one fundamental 
distinction between English and Indian law 
lies in the fact that there can be religious 
trust of a private character under the Hindu 
law which is not possible in English law. It 
is well settled that under the Hindu law, 
however, it is not only permissible but also 
very common to have private endowments 
which though are meant for charitable pur- 
poses yet the dominant intention of the 
founder is to instal a family deity in the 
temple and worship the same in order to 
effectuate the spiritual benefit to the family 
of the founder and his descendants and to 
perpetuate the memory of the founder. In 
such cases, the property does not vest in 
God but in the beneficiaries who have in- 
stalled the deity. In other words, the benefi- 
ciaries in a public trust are the general pub- 
lic or a section of the same and not a deter- 
minate body of individuals as a result of 
which the remedies for enforcement of 
charitable trust are somewhat different from 
those which can be availed of by beneficiaries 
in a private trust. The members of the pub- 
lic may not be debarred from entering the 
temple and worshipping the deity but their 
entry into the temple is not as of right. This 
is one of the cardinal tests of a private 
endowment. Similarly, even the Mahomedan 
law recognises the existence of a private 
trust which is also of a charitable nature and 
which is generally called Waqf-allal-Aulad, 
where the ultimate benefit is reserved to God 
but the property vests in the beneficiaries and 
the income from the property is used for the 
maintenance and support of the family of 
the founder and his descendants. In case 
the family becomes extinct then the Waqf 
becomes a public waqf, the property vesting 
in God. A public Waqf under the Maheme- 
dan law is called Wagf-fi-sabi-lil-lah, 
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7. The question as to whether the religi- 
ous endowment is of a private nature or of 
a public nature has to be decided with refer- 
ence to the facts proved in each case and it 
is difficult to lay down any test or tests 
which may be of universal application. It is 
manifest that where the endowment is lost 
in antiquity or shrouded in mystery, there 
being no document or revenue entry to prove 
its origin, the task of the court becomes diffi- 
cult and it has to rely merely on circum- 
stantial evidence regarding the nature of the 
[user of the temple. In the instant case, 
however, as there are two documents which 
clearly show the nature of the endowment, 
our task is rendered easier. It is well settled 
that the issue whether a religious endow- 
ment is a public or a private one must de- 
pend on the application of legal concept of 
a deity and private endowment, as may ap- 
pear from the facts proved in each case. The 
essential distincticn between a private and a 
public endowment is that whereas in the 
former the beneficiaries are specified indivi- 
duals, in the latter they are the general public 
or class of unascertained people. This doc- 
trine is well-known and has been accepted 
by the Privy Council as also by this Court 
in a large catena of authorities. This being 
the essential distinction between the nature 
of a public or a private endowment, it follows 
that one of the crucial tests to determine the 
nature of the endowment would be to find 
out if the management of the property de- 
dicated is in the hands of the strangers or 
members of the public or in the hands of 
the founders or their descendants. Other 
factors that may be considered would be the 
nature of right of the worshippers, that is 
to say, whether the right to worship in the 
temple is exercised as of right and not as a 
matter of concession. This will be the 
strongest possible circumstance to indicate 
that the endowment was a public one and 
the beneficiaries are the worshippers and not 
a particular family. After all, an idol is a 
juristic person capable of holding property 
and the property dedicated to the temple 
vests in the deity. If the main worshippers 
are the members of the public who worship 
as a matter of right then the real purpose is 
to confer benefit on God. Some of the cir- 
cumstances from which a public endowment 
can be inferred may be whether an endow- 
ment is made by a person who has no issue 
and who after installing the deity entrusts 
the management to members of the public 
or strangers which is a clear proof of fhe 


intention to dedicate the temple to public -> 


and not to the members of the family. 
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Where, however, it is proved that the inten- 
tion of the testator or the founder was to 
dedicate the temple merely for the benefit 
of the members of the family or their 
descendants, the endowment would be of a 
private nature. 


8. The mere fact that members of the 
public are allowed to worship by itself would 
not make an endowment public unless it is 
proved that the members of the public had 
a right to worship in the temple. In Deoki 
Nandan v. Murlidhar, 1956 SCR 756: (AIR 
1957 SC 133), this Court observed as fol- 
lows : 


“The distinction between a private and a 
public trust is that whereas in the former 
the beneficiaries are specific individuals, in 
the latter they are the general public ora 
class thereof. While in the former the 
beneficieries are persons whe are ascertained 
or capable of being ascertained, in the lat- 
ter they constitute a body which is incapable 
of ascertainment. 


it was the intention of the founder that 
specified individuals are to have the right of 
worship at the shrine, or the general public 
or any specified portion thereof. In accord- 
ance with this theory, it has been held that 
when property is dedicated for the worship 
of a family idol, it is a private and nota 
public endowment, as the persons who are 
entitled to worship at the shrine of the 
deity can only be the members of the family, 
and that is an ascertained group of indivi- 
duals. But where the beneficiaries are not 
members of a family or a specified indivi- 
dual, then the endowment can only be re- 
garded as public, intended to benefit the 
general .body of worshippers.” 
= (Emphasis supplied) 
9. This view was reiterated ina later deci- 
sion of this Courtin Mahant Ram Saroop 
Dasji v. S.P. Sahi, 1959 (2) Supp SCR 583: 
(AIR 1959 SC 951), where S.K. Das, J. as he 
then was, speaking for the Court clarified 
the law thus: 


“But the most usual and commonest form 
of a private religious trust is one created 
for the worship of a family idol in which 
the public are not interested .. .. .. Deal- 
ing with the distinction between public and 
private endowments in Hindu Law, Sir Din- 
shah Mulla has said at p. 529 of his Princi- 
ples of Hindu Law (11th Edition) 


‘Religious endowments are either public 
or private. In a public endowment the 
dedication is for the use or benefit of the 
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public. When property is set apart for the 
worship of a family god in which the pub- 
lic are not interested the endowments is a 
private one’.” 

10. In Narayan 
Balajiwale v. Gopal 
(1960) 1 SCR 773: (AIR 
100), the same principles were re- 
iterated and it was pointed out that 
the entries made in the Inam Register show- 
ing the nature of the endowment were en- 
titled to great weight and taken with the 
vastness of the temple, the mode of its 
construction, the long user by the public as 
of right and grants by Rulers and other per- 
sons were clear pointers to the fact that the 
éndowment was of a public nature. 

11. In the case of Bihar State Board 
Religious Trust, Patna v. Mahant Sri Bisesh- 
war Das, (1971) 3 SCR 680:(AIR 1971 SC 
2057), this Court laid down some important 
tests to determine the nature of the endow- 
ment. In this connection, the following 
observations need specific mention : 


“Therefore, evidence that sadhus and 
other persons visiting the temple are given 
food and shelter is not by itself indicative 
of the temple being a public temple or its 
properties being subject to a public trust. 

Evidence that the mahants used to cele- 
brate Hindu festivals when members of the 
public used to attend the temple and give 
offerings and that the public were admitted 
to the temple for darshan and worship is 
also not indicative of the temple being one 
for the benefit of the public ........ The 
fact that members of the public used to 
come to the temple without any hindrance 
also does not necessarily mean that the 
temple is a public.temple, for members of 
the public do attend private temples. ......... 
Yet, the Privy Council held that the general 
effect of the evidence was that the family 
had treated the temple as family property 
and the mere fact of the members of the 
public having come to the temple and hav- 
ing made offerings and the mela having 
been held which gave popularity to the 
temple and increased its esteem in the eyes 
of the public and the fact that they were 
never turned away were not enough to hold 
the temple and the properties as a public 
trust. 


Bhagwantrao Gosavi 
Vinayak Gosavi, 
1960 SC 


Thus, the mere fact of the public having 
been freely admitted to that temple cannot 
mean that courts should readily infer there- 
from dedication to the public. The value 
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of such public user as evidence of dedication 
depends on the circumstances which give 
strength to the inference that the user was 
as of right.” 

12. It may thus be noticed that this 
Court has invariably held that the mere fact 
that the members of the public used to 
visit the temple for the purpose of worship 
without any hindrance or freely admitted 
therein would not be a clear indication of 
the nature of the endowment. It is mani- 
fest that whenever a dedication is made for 
religious purposes and a deity installed in a 
temple, the worship of the deity is a neces- 
sary concomitant of the installation of the 
deity, and therefore, the mere factum of 
worship would not determine the nature of 
the endowment. Indeed if it is proved that 
the worship by the members of the public 
is as of right that may be a circumstance 
which may in some cases conclusively estab- 
lish that the endowment was of a public 
nature. In Dhaneshwarbuwa Guru Purshot- 
tambuwa v. The Charity Commissioner, 
State of Bombay, (1976) 3 SCR 518:(AIR 
1976 SC 871), all the aforesaid cases were 
summarised and the principles indicated 
above were reiterated. 


43. In Gurpur Guni Venkataraya Nara- 
shima Prabhu v, B. C. Achia, (1977) 3 SCC 
17: (AIR 1977 SC 1192), Krishna Iyer, J. 
reiterated these very principles in the fol- 
lowing words: 


“The law is now well settled that ‘the 
mere fact of the public having been freely 
admitted to the temple cannot mean that 
courts should readily infer therefrom dedi- 
cation to the public. The value of such 
public user as evidence of dedication 
depends on the circumstances which give 
strength to the inference that the user was 
as of right’. (See Bihar State Board Religi- 
ous Trust, Patna v. Mahant Sri Biseshwar 
Das, (1971) 3 SCR 680, 689 : (AIR 1971 SC 
2057) ).” 

14. Thus, on a conspectus of the auth- 
orities mentioned above, the following tests 
may be laid down as providing sufficient 
guidelines to determine on the facts of each 
case whether an endowment is of a private 
or of a public nature : 

(1) Where the origin of the endowment 
cannot be ascertained, the question whether 
the user of the temple by members of the 
public is as of right; 

(2) The fact that the control and manage- 
ment vests either in a large body of persons 
or in the members of the public and the 
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founder does not retain any control over 
the management. Allied to this may be a 
circumstance where the evidence shows that 
there is provision for a scheme to be 
framed by associating the members of the 
public at large; 


(3) Where, however, a document is avait- 
able to prove the nature and origin of the 
endowment and the recitals of the document 
show that the control and management of 
the temple is retained with the founder or 
his descendants, and that extensive properties 
are dedicated for the purpose of the main- 
tenance of the temple belonging to the 
founder himself, this will be a conclusive 
proof to show that the endowment was of 
a private nature; 


(4) Where the evidence shows that the 
founder of the endowment did not make 
any stipulation for offerings or contributions 
to be made by members of the public to 
the temple, this would be an important ‘in- 
trinsic circumstance to indicate the private 
nature of the endowment. 


15. Fortunately, in this case there are 
two important documents Ext. A and Ext. 1 
from which the nature of the endowment 
can be clearly spelt out and we would ex- 
amine these documents in the light of the 
tests and the principles enunciated above 
because after going through the judgment of 
the High Court we are satisfied that the 
High Court has not properly construed some 
of the important features contained in the 
documents and the evidence and has in fact 
overlooked certain important aspects which 
icompletely negative the fact that the en- 
idowment was of a public nature. 


16. Ext. A is an ancient document execut- 
ed as far back as Febr., 18, 1895. The au- 
thenticity and the genuineness of this docu- 
ment is beyond question and the High Court 
itself has described this document as a 
document which has created the present en- 
dowment. Even though the document may 
not be treated as having itself created the 
endowment but it gives clear indication that 
the endowment was created near about the 
date when this document was executed. 
Some of the extracts of this document which 
are undisputed, in our opinion, clearly and 
conclusively show that the endowment was 
of a private nature and the intention of the 
founder was merely to install a family deity 
in the temple. In order to fortify our con- 
clusions, it may be necessary to give certain 
important recitals from this document which 
may be extracted thus: 
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“That I Gopinath Pani, my father Bhagya- 
rathi Pani, Alekba Pani, father of Dinaban- 
dhu Pani and father’s brother of Basudeb 
Pani and Narsinha Pani, father of Bala- 
bhadra Pani-minor, having made the image 
of our family deity Sri Radhakanta Deb 
installed it in a temple which was built by 
them in Depur Sasan in Pipi Division acd 
they endowed the Tanki Bajyapti, Tanki 
Baheli and Kharida Swata properties given: 
below from the usufruct of which day today 
Sibapuja and Janijatra of the deity was 
managed by them as the Sebait and Mar- 
fatdar and we are also managing in the 
same way. For the proper management of 
the deity’s property and the Sebapuja of the 
deity in future, we lay down the. following 
directions out of our own accord, 


1. ........ We hereby appoint the said 
Adwait Charan Das Babaji, Sutradhari 
Gaudeswar Sampraday, Baisnab by caste, 


worship and Sebapuja of the deity by pro- 
fession as the Tatwabadharak and Sebait 
and hereby (appoint) him by this trust deed 
and we become aloof from those duties 
vesting in bim the following properties of 
the deity ............ 

2. From this day the said Babaji will 
manage all the immovable and movable pro- 
perties of the deity as the Sebait and Tatwa- 
badharak. He will realise the usufructs of 
the property and after giving the rent of 
the lands, he will manage the day-to-day 
Bhog and the festivities of the deity well 
according to the previous customs and rules 
and in the way we were doing and will 
keep the surplus amount im the store of the 
deity. 

3. The day-to-day Bhoga and the festi- 
vities of the deity will be done according to 
the income of the properties of the deity 
and will never’ exceed the said income. 


4. The said Babaji cannot incur any loan 


on behalf of the deity mor can he sell, 
mortgage, keep as surety or trust any of 
the immovable or movable properties nor 


ean he misappropriate any cash kind orna- 
ment or utensils of the deity. 

6. If the said Babaji does anything con- 
trary to the conditions laid down in items 
4 and 5 written above he will be removed 
from his right of Sebaitship and Tatwa- 
badharakship by us or our heirs who will 
appoint another fit man in his place and 
take the charge of all the properties im the 
store of the deity .......... 5 
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9. As the properties maintained herein 
have been endowed to the deity before, we 
or our successors had or will have no claim 
on this and any such claim made, shall be 
void, 

11. Now or in future the man appointed 
as Tatwabadharak will work according to 
rules and directions mentioned herein and 
for the Sebapuja of the deity the directions 
and the menus are determined here for all 
days to come. 


| PAE All other mecessary expenses 
of the Jatra (festivals) repairing of the 
temple, utensils and the ornaments of the 


deity, etc. will be done according to the in- 
come. 

14. Any pious man of our family at pre- 
sent and in future will see whether the work 
of the deity is being performed according 
to the direction as aforesaid by the appoint- 
ed Tatwabadharak and will take proper 
action as mentioned above. 


14. If in future there be no fit man in 
our family, any of the Baisnah Sampraday 
and any Hindu of reputation of the village 
and of the locality is entitled to take such 
action, we have no objection to this.” 

(Emphasis supplied) 

17. The intention which can be gathered 
from this document is placed beyond doubt 
by a later document Ext. 1 which was 
executed on 17-11-1932 and is in the nature 
of a settlement deed, the relevant portions 
of which may be quoted thus: 


“Our forefathers for the good of our 
family by making the family deity Sri Radha- 
kanta Deb Thakur, erecting a temple be- 
fitting. His installation, installing him there- 
in and endowing the landed properties as 
described in the schedule below, used to 
carry out all the Sebapuja work of the 
deity in orderly manner by meeting the ex- 
penses from out of the income and yield of 
the said properties ......... As the said 
Lalit Charan Das and Raghunath Pani a 
person of our family together misappropriat- 
ed by utilising the income and yield of the 
properties of the deity in illegal expenditures 
and without carrying on the Sebapuja work 
in proper manner caused heavy damage to 
the movable and immovable properties of 
the deity in different unfair means, we have 
removed them from Sebapuja work of the 


deity and also from management and cus- 
tody of the deity’s properties ......... Tf the 
_work of the deity is carried on for some 


time more in the manner in which the work 
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is being managed now, then the temele 
established by our forefathers as a mark of 
pride of our family and all the Debutior 
properties of the deity will be destroyed in 
toto and the noble glory of the forefathers 
will perish ........ We by this deed of 
trustee order determination appointed you 
as trustee for the Sebapuja work of our 
family deity Shri Radhakanta Deb Thakur 
and for the work of looking after his pro- 
perties, according to the following condi- 
tions and terms, so that from today onwards 
on the strength of this deed of trustee order 
determination you from Chela to Bara 
chela by carrying on the Sebapuja, offer- 


ings, religious ceremonies and festivals and 
by preserving and looking after al the 
debuttor properties, realise the income and 


yield therefrom according to convenience. 


appropriate any money or property by tak- 
ing secretly from the tenants or borrowers, 
we and our successors will be liable for 
punishment according to criminal law and 
you can realise any compensation you in- 
tend to take either mutually or with the 
help of the court. We and our sons and 


22. But if you might have obtained, any 
amount on loan against the income of the 
debuttor property and anything that you 
might have spent from your own pocket for 
the improvement of the deity of the muth 
and to save the property, we will be bound 
and liable to repay the said.amounts along 
with just and prescribed rate of interest, 
and we shall repay. If we do not repay 
voluntarily you and your successors will rea- 
lise from us and from our and from our 
sons’ and grandsons’ existing and to be 
acquired movable and immovable properties 
and from the existing and to be acquired 
debuttor properties. of the deity according 
to law.” (Emphasis supplied) 


18. Considering the two documents to- 
gether the fundamental features, which flow 


from the recitals extracted above, may be 
summarised as follows: 
(1) That the deity was installed in the 


temple purely as a family deity and the} 
dedication was made only for a group ofi 
individuals who may be connected with the; 
family of the Pani’s who were the founders 
of the deity. This clearly establishes that 
the intention of the founders was to dedicate 
their properties and instal the deity in the 
temple only for purposes of the Pani 


eas oe 


en 


that the deity was not 


804 S.C. 


family, and their descendants. A perusal 
of the recitals extracted above would un- 


mistakably show that there can be no two 
opinions on this question, 
(2) Extensive private properties belonging 


to the Pani family alone were dedicated for 
the maintenance of the temple and the deity 
and there is nothing to show that any con- 
tribution was called for from members of 
the public nor is there any averment in the 
deed to show that there was any stipulation 
for taking offerings from the members of 
the public to worship in the temple. 

(3) There was no provision for framing 
any scheme by associating the members of 
the public or consulting them. In fact, 
Ext. 1 shows that even after the descendants 
of the founders had fallen on evil days 
and were not in a position to provide suffi- 
cient funds for the maintenance of the tem- 
ple yet they appointed Udayanath Patta- 
nayak to manage the affairs of the deity and 
bound themselves personally to reimburse 
the Manager for any out-of-pocket expenses 
incurred in connection with the maintenance 
of the temple. This circumstance mani- 
festly proves that the endowment was of a 
purely private nature right from the time it 
was created till 1932 when the management 


was changed and continued to be of the 
same nature. Indeed, the personal wunder- 
taking contained in Ext. 1 clearly shows 


that there was never any intention to treat 
the temple as a public one but the intention 
was, if at all, to continue it in the name of 
the family so long as the family continued. 


(4) There is no recital in any of the docu- 
ments to show that the members of the pub- 
lic or the villagers of the place where the 
temple was situated were entitled to wor- 
ship as of right. On the other hand P. Ws. 1 
to 6 who were examined by the appellants- 
plaintiffs have categorically stated that mem- 
bers of the public were not allowed to wor- 
ship in the temple as of right. In this con- 
nection P, W. 1 stated as follows: 


“Members of the public have no right to 
have darsan of, or to offer bhog to the 
deity. The villagers do not make Kirtan be- 
fore the deity or take any part in any festi- 
vity of the deity. The deity has no Bahari 
Jatra. No member of the public made any 
gift to the deity. No Khairat is ever given. 
The properties of the Thakur are all (sic) 
with rent.” 

19. P. W. 5 stated that the disputed 
deity was installed by the family of the 
other Panis and not by his ancestors and 
theif family deity 
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and was not dedicated to the public. As 
against this oral evidence, the defence exam- 
ined D. W. 1, Raghunath Pani, whose evi- 
dence has been rejected both by the trial 
Court and the High Court. Thus, apart 
from the unimpeachable documentary evi- 
dence discussed above, even the oral evi- 
dence to prove that the endowment was of 
a private nature is clear and has not been 
rebutted by the defence. In this state of 
the evidence we are indeed surprised to find 
how the High Court could hold that the 
endowment was of a public nature. 


20. The High Court seems to have been 
carried away by factors or considerations 
which are of a very minor nature and by 
themselves do not prove that the endowment 
was of a public nature. For instance, one 
of the circumstances that weighed with the 
High Court was that the temple was a 
massive structure of about 25 yards in 
height. That by itself, divorced from other 
things, could not prove that the temple was 
a public one. So far as the oral evidence 
is concerned, the High Court observed thus: 


“Apart from the above features disclosed 
by the oral evidence which are indicative of 
the institution having been treated as a pub- 
lic one, the recitals in some of the clauses 
of the two documents (Exts. A and 1) also 
unequivocally indicate an intention of dedi- 
cation in favour of public.” 


These observations are not at all borne 
out by the evidence of P. Ws, 1 to 5 which 
is the only oral evidence led in the case, 
the evidence of D. W. 1 having been reject- 
ed by the trial court as also the High Court. 
The High Court took into consideration the 
fact that certain properties were needed for 
the maintenance of the temple and sebapuja 
and other ceremonies were being performed 
by the Shebaits and Marfatdars. The High 
Court overlooked the fact that Shebaits or 
the Marfatdars were appointed by the 
founders of the endowment and the entire 
management and control of the temple was 
retained by the family. We are unable to 
agree as to how in these circumstances could 
it be said that the endowment was of a 
public nature. 


21. Another circumstance that weighed 
with the High Court was that bhogs were 
offered during the day which, according to 
the High Court, was in consonance with 
the rules observed by the public. This cir- 
cumstance also is not of much consequence 
because bhogs are offered even in private 
temples. The High Court also seems to 
have relied on Cl. 15 of Ext, A to come to 
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its decision that the endowment was ofa 
public nature. The High Court was of the 
view that under this clause in certain con- 
tingencies any member of the Vaishnav sect 
or Hindu resident of the village was auth- 
orised to exercise the powers and functions 
mentioned in Cl. 7 of the deed. We are, 
however, unable to agree with the interpre- 
tation placed by the High Court on Cl. 15 
of Ext. A. Clause 15 merely provides that 
if in future the family becomes extinct and 


no fit person could be found then any. of 
the Baisnab Sampraday or any reputed 
Hindu of the village could take action, 


namely, to perform the work of the deity. 
This was a contingent provision and here 
also the founders did not confer the duty of 
performing all the work on the members of 
the public but they chose or selected only 
a particular person belonging to a particular 
community which also shows that even if 
the family was to become extinct, the pri- 
vate nature of the endowment was not to 
be changed. Indeed if the intention was to 
instal the idol in the temple by way of a 
public endowment, Cl. 15 would have clearly 
provided that in case the family became ex- 
tinct the members of the public or of the 
brotherhood or the Government could have 
taken over the management. On the other 
hand, the interpretation of the various 
clauses of the documents clearly shows that 


sufficient care has been taken by the Pani 
family to see that the dedication to the 
family deity is not changed even if the 


family becomes extinct, 


22. Having, therefore, carefully perused 
the oral and the documentary evidence in 
the case we are satisfied that the conclusions 
arrived at by the High Court are wrong 
and are based on misinterpretation of Ext. A 
and Ext. 1 and misreading of the oral evi- 
dence led in the case, which, as we have 
shown, runs counter to the conclusions ar- 
tived at by the High Court. 


23. For the reasons given above, we al- 
low this appeal, set aside the judgment of 
the High Court, decree the plaintiffs-appel- 
lants suit and restore the judgment of the 
trial court. In the peculiar circumstances 
of this case, the appellants will be entitled 
to costs of the appeal in this Court quanti- 
fied at Rs. 4,000/- (Rupees four thousand 
only). 

Appeal allowed. 


D. L. F. United P.. Ltd. 


v. Prem Raj . S.C. 805 
AIR 1981 SUPREME COURT 805 
(From: Delhi) 

V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 

Civil Appeal No. 214 of 1974 with Civil 


Misc. Petn. No. 9038 of 1980, D/- 12-8- 
1980. 
D. L. F. United Private Ltd., Appellant 


v. Pt. Prem Raj and others, Respondents. 


(A) Civil P. C. (5 of 1908), O. 6, R. 17 
— Amendment of Plaint Plaintiff not 
successful in seeking amendment in four 
previous attempts High Court allowing 
amendment in the fifth attempt wrongly — 
High Court is wrong. Decision of Delhi 


High Court, Reversed. (Para 1) 
(B) Contract Act (9 of 1872), S. 65 — 
Obligation to refund benefit — Mutual 


advantages gained have to be restituted on 
a contract being or becoming void — This 
proposition, however, did not apply to facts 
in the instant case. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1355: (1968) 3 SCR 648 1 


CHINNAPPA REDDY, J.:— The re- 
spondent, Pt. Prem Raj who is the plaintiff 
in Suit No. 340 of 1968 in Delhi High Court, 
undaunted by four previous unsuccessful 
attempts to amend his plaint filed yet an- 
other application for amendment of the 
plaint, and was finally successful. The first 
defendant has appealed to this Court under 
Art. 136 of the Constitution. It is unneces- 
sary to state the facts of the case in any 
detail, as the necessary facts may be glean- 
ed from a decision of this Court in Prem 
Raj v. D. L. F. Housing and Construction 
Pvt, Ltd., (1968) 3 SCR 648:(AIR 1968 
SC 1355), on an earlier occasion when the 
parties travelled up to this Court in con- 
nection with a preliminary objection raised 
by the first defendant to the original frame 
of the suit in which the plaintiff asked for 
two inconsistent reliefs namely a declaration 
that a certain contract dated June 11, 1958 
was void and inoperative against him hav- 
ing been obtained „by undue influence, and 
in the alternative a decree for specific per- 
formance of certain terms in the same con- 
tract. This Court held that the plaintiff 
could not, in the alternative, seek specific 
performance of a contract which he wanted 
to be declared void. Taking up the story 
from where the parties were left after the 
decision of this Court in (1968) 3 SCR 648, 
it is only necessary to mention that there- 
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after the. plaintif made four unsuccessful 
attempts and finally the. present successful 
attempt to amend his plaint so as to enable 
him to obtain the relief of allotment of 22 
plots of land at the rate of Rupees nime per 
square. yard. The. contract, the specific per- 
formance of which the: plaintiff had initially 
sought was for the conveyance of these 
twenty. two plots. The earlier four applica- 
tions. were rejected on the ground that the 
plaintiff could not, by a mere trick. of plead- 
ing, be’ permitted to seek the relief which 
this Court had’ already held he was not en- 
titled to seek as be was seeking a declara- 
tion that the contract was void. In the 
fifth application for amendment the plain- 
tiff, very cleverly, thanks to the ingenuity 
of the Counsel, adopted the stand that he 
was. disaffirming: the contract. dated June 11, 
1958 and was now seeking. to have restored 
to him those advantages: which had been 
gained. by: the first defendant under the con- 
tract which flowed. He was not seeking 
specific. performance of the contract but on 
the other hand. he. was standing by his claim 
that the contract was void but seeking to 
have restored to him such benefits as he 
was entitled to as a result of the contract 
being void. The High Court noticed that 
the plaintiff was, in effect, seeking, by the 
amendment, what he had earlier sought in 
his previous attempts. The High Court 
observed: “By the proposed amendment, 
therefore, the plaintiff in effect has claimed 
the relief which would be analogous to the 
relief for the specific performance of the 
contract or to put it differently, if the relief 
sought by the plaintiff in the proposed 
amended plaint were to be allowed to the 
plaintiff, the effect would be as though the 
plaintiff had been granted’ a decree for spe- 
cific performance of the agreement”. 
Despite noticing so much the High Court 
allowed the amendment on the ground that 
the relief sought by the amendment could 
be claimed as a consequence of the contract 
being void. We have been taken through 
the several agreements between the parties, 
the original plaint, the earlier amendments 
sought and’ the amendment now sought. 
We are unable to agree with the High 
Court that the amended relief would flow 
from the contract being declared void. In 
the proposed new paras 10A, 10B. 10C and 
10D the plaintiff has not explained how the 
allotment of twenty two plots of land to 
him would be a consequence of the con- 
tract being’ void. While no exception can 
be taken to the proposition that mutual 


advantages gained have to be restituted on 
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a contract being or becoming void, we are; 
unable to: see how that proposition can be 
woven into the texture of the facts and al- 
legations in the present case. We are) 
afraid that the present attempt is no more 
than what all the previous attempts were — 
juggling with words towards the same end — 
and must. meet the same end. The appeal 
is, therefore, allowed and application for 
amendment of plaint is dismissed with costs 
throughout. Civil Miscellaneous Petition 
No. 9038 of 1980 is allowed. 


Order accordingly. 


AIR 1981 SUPREME COURT 806 
= 1981 Cri. L. J. 407 
(From: Gauhati)* 

A. D. KOSHAL AND A. N. SEN, JJ. 

Criminal. Appeal No. 439 of 1980, D/- 
11-2-1981.. 

Akhilesh Prasad, Appellant. v. 
Territory of Mizoram, Respondent. 

{A) Criminal P. C. (2 of 1974), S. 197 (2) 
— Expression “Armed Forces of the 
Union” — Includes Central Reserve Po- 
lice Force. Cr. R. No. 173 of 1978, D/- 
20-2-1980 (Gauhati), Reversed. (Central 
Reserve Police Foree Act (1949), S. 3 (1); 
Constitution of India, Sch, VIL List L 
Entry 2). 


The expression “Armed Forces of the 
Union” occurring in S. 197 (2) cannot be 
said to be governed by a definition occur- 
ring elsewhere (either in Cr. P. C. or 
any other statute). Therefore it must be 
given its ordinary meaning which would 
not certainly be limited to the inclusion 
of only the military, naval and air forces 
of the Union. The contents of Entry 2 in 
List I of the Seventh Schedule to the Con- 
stitution of India clearly envisages arm- 
ed forces other than the three well known 
forces of. State namely the naval, mili- 
tary and air forces. S. 3 (1) of the Cen- 
tral Reserve Police Force Act also makes 
it clear that the Central Reserve Police 
Force is a part of the “Armed Forces of 
the Union”, (Para 5) 


Just because the Central Reserve Police 
Force is a reserve force it does not follow 
that it is not a regularly operating force. 
It squarely falls within. the expression 
“Armed Forces of the Union” as used in 
S. 197 (2). Cr. R. No. 173 of 1978, D/- 20-2- 
1980 (Gauhati), Reversed. (Paras 5, 5A) 


*Cr, Revn. No. 173 of 1978, D/- 20-2-1980 
(Gau). 
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(B) Criminal P. C. (2 of 1974), S. 197 (2) 
=- Sanction under — Supreme Court im 
appeal coming to conclusion that sanction 
is necessary — Question whether accused 
committed offence during discharge vf his 
official duty left undecided — Case re- 
manded. (Constitution of India, Art. 136). 
1979 Cri LJ 1018 {Pat), Approved; AR 
1979 SC 1841, Rel. on. {Para 6) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1841: 1979 Cri LJ 1367: 


(1980) 1 SCR 111 4, 6 
1979 Cri LJ 1018 (Pat) 4, & 
AIR 1965 All 236 4 


Mr. H. K. Puri, Advocate, for Appel- 
lant; Mr. N. Nettar and Miss A. Subha- 
shini, Advocates, for Respondent; Mr. 
P. A. Francis, Sr. Advocate, M/s, K. S. 
Gurumurthy and R. N. Poddar, Advocates 
for Intervener. 


KOSHAL, J.:— This is an appeal by 
special leave against a judgment dated 
the 20th February, 1980, of a learned 
single Judge of the Gauhati High Court 
dismissing an application made by the 
appellant under Sections 482 and 407 of 
the Code of Criminal Procedure praying 
that the proceedings pending in the Court 
of the Assistant District ‘Magistrate, 
Aizawl whieh have been initiated 
through a police report against the ap- 
pellant with a prayer that he be punish- 
ed for offences under Sections 307, 326 
and 324 of the Indian Penal ‘Code alleged 
to have been committed by him on the 
30th May, 1978, be quashed or, in the 
alternative, that the proceedings be 
transferred to a competent court beyond 
the territory of Mizoram. 


2. The relevant facts are not in dis- 
pute and may be stated briefly. On the 
30th May, 1978, a case was registered at 
the Vairengte Police Station at the in- 
stance of one Thanugura alleging that 
men of the Central Reserve Police Force 
(hereinafter referred to as CRPF), of 
which the appellant is a member had fir- 
ed shots at handyman Thara and a driver 
the two of whom received injuries in the 
arm and thigh respectively. After in- 
vestigation the police submitted a report 
under Section 173 of the Code of Criminal 
Procedure against the appellant to the 
Assistant District Magistrate, Aizawl. 


3. Aggrieved by the commencement of 
proceedings against him in the Ceurt of 
the Assistant District Magistrate, the ap- 
pellant sought redress from ‘the High 
Court through the application which has 
been dismissed by the impugned order, 
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The prayer for quashing the proceedings 
contained in the application was based on 
various grounds only one of which has 
now been canvassed before us and that 
is that the offences attributed to the ap- 
pellant are alleged ‘to have been commit- 
ted by him while he was acting or pur- 
porting to act in the discharge of his 
official. duty as a member of the Armed 
Forces of the Union and that in view of 
the provisions of sub-section (2) of Sec- 
tion 197 of the Code of Criminal Proce- 
dure (hereinafter referred ‘to as the Cr. 
P. C.) no Court had the jurisdiction to 
take cognizance of those offences. The 
prayer made in the alternative was sup- 
ported by various assertions indicative of 
surcharged atmosphere in Mizoram 
which had resulted in the entire popula- 
tion becoming hostile to the appellant so 
that it would not at all be safe for him 
to attend the Court at Aizawl. 

‘4, The learned single Judge noted the 
provisions of sub-section (2) of Section 197 
of Cr. P. C. which runs thus: 


“No Court shall take cognizance of any 
offence alleged to have ‘been committed 
by any member of the Armed Forces of 
the Union while acting or ‘purporting ‘to 
act in the discharge of his official duty, 
except with the previous sanction of the 
Central Government.” 


He correctly analysed the section while. 
holding that it would ‘operate ‘only if— 

(1) the concerned accused was a mem- 
ber of the “Armed Forces of the Union” 
and 


(2) the offence attributed to him was 
alleged to have ‘been committed while he 
was acting or purporting ‘to act in the 
discharge of his official duty. 

The learned Judge then proceeded to 
find out the meaning of the expression 
“Armed Forces of ‘the Union” as occur- 
ring in ‘the sub-section, with reference 
to various ‘provisions of ‘the Army Act, of 
the Cr. P. C., the Central Reserve Police 
Force Act, 1949 (hereinafter referred ‘to 
as the CRPF Act) and of Entry 2 ‘in List ‘I 
of the Seventh Schedule to the Constitu- 
tion of India, and thereafter concluded: 

“If the expression ‘Armed Forces’ of 
the Union is understood as ‘including any 
other armed forces of the Union, then the 
C.R.P.F. may be included therein, and 
not otherwise. ‘Considering the fact that 


‘the C.R.P.F. is a Reserve Police Force, 


the conventional interpretation to mean 
only the regular armed forces of the 
Union may be acceptable. Members of 
the Police Force are holders of civil posts 


sidvanetiees In AIR 1965 All 236 (238), it was 
held that the Armed Forces of the Union 
mean the regular Army, Navy and Air 
Force or any part of any one or more of 
them as defined in the Army Act, and it 
could never have meant the members of 
the National Cadet Corps who are not 
part of the regular forces of the Union.” 
The learned Judge then went on to de- 
cide the question as to whether the ap- 
pellant was alleged to have committed 
the offences covered by the proceedings 
against him while acting or purporting to 
act in the discharge of his official duty 
and decided it in the negative with the 
observations: 


“The alleged occurrence is not such as 
may be said to have been directly and 
reasonably connected with performance 
of his official duty. It was neither in his 
official capacity nor under colour of his 
office, It does not, therefore, appear to 
have been while acting or purporting to 
act in the discharge of his official duty. 
Active duty, as defined in the Act, means 
the duty to restore and preserve order in 
any local area in the event of any disturb- 
ance therein.” 


However, the learned Judge left the 
question open with the remarks: 


“The question of necessity of sanction 
has to be determined from stage to stage 
as the case progresses (1979 Cri LJ 1018) 
(Pat) (Pancham Lal v. Dadan Singh). . It 
may be considered at any stage of the 
proceeding and while considering, it is 
not necessary for the Court to confine it- 
self to the allegations in the com- 
plaint, and the court can take into con- 
sideration all the materials on the record 
at the time the question is raised. (1979 
Cri LJ 1367): ((1980) 1 SCR 111): (AIR 
1979 SC 1841), (S. B. Saha v. M. S. 
Kochar). More materials may come up 
for consideration by the trial court and 
it will be inopportune to decide the ques- 
tion at this stage.” 

On the question of transfer the views 
of the learned single Judge were: 


“The petitioner has not alleged any- 
thing directly against the Court itself. His 
apprehension is a derivative one from the 
activities of the Drivers Union and the 
meetings and publicity given to the in- 
cident. The Mizoram Government in its 
afñdavit have stated that the officer in 
seisin of the case is a judicial officer 
without any administrative functions, and 
is not likely to be influenced by these 
events. The contemporary events of pub- 
licity, meetings and processions are all 
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past, and may not have benumbing 
effects in future. At this stage, nothing 
having been alleged against the parti- 
cular court, it is not reasonable on the 
part of the petitioner to apprehend that 
he will not receive a fair trial. The judi- 
cial administration in Mizoram has to 
run according to law despite such events. 
If a case is transferred on the alleged 
grounds, there may be no end to such 
transfers. That may cast reflection on 
the judiciary. The other difficulty, name- 
ly, that the Lushai Hills Autonomous 
District (Administration of Justice) Rules, 
1953, which applies in Mizoram is not 
applicable elsewhere is also to be con- 
sidered, There will also be difficulties of 
examining witnesses in Mizo language at 
other places. Considering the above facts, 
it will not be desirable to transfer the 
case at this stage. The Government of 
Mizoram will take appropriate measures 
for safety of the petitioner and his wit- 
nesses, and for conduct of the case in a 
befitting atmosphere.” 


It was in the above premises that the 
learned single Judge dismissed the appel- 
lants application on both counts, 


5. The first question which falls for 
determination by us is as to whether the 
appellant was a member of the “Armed 
Forces of the Union” within the meaning 
of that expression as occurring in sub- 
section (2) of Section 197 of the Cr. P. C, 
The expression “Armed Forces” has been 
defined in clause (a) of sub-section (3) of 
Section 132, Cr. P. C. as meaning the 
military, naval and air forces, operating 
as land forces and as including any other 
armed forces of the Union so operating. 
That definition, however, is limited in its 
application, by the express language of 
that clause itself, to the interpretation of 
Sections 129 to 132 of the Cr. P. C. and 
the argument, therefore, advanced in 
support of the impugned judgment that 
that definition will not govern the inter- 
pretation of S. 197 cannot be said to lack 
plausibility. Nor has it been shown to us 
that the expression “Armed Forces of the 
Union” as occurring in sub-sec. (2) of 
S. 197, Cr. P. C. is governed by a defini- 
tion: occurring elsewhere (either in the 
Cr. P. C. or in any other statute). In this 
situation it must be given its ordinary 
meaning which, it appears to us, would 
certainly not be limited to the inclusion 
of only the military, naval and air forces 
of the Union. In this connection a refer- 
ence to the contents of Entry 2 in List I 
of the Seventh Schedule to the Constitu- 
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tion of India may be made with advant- 
jage. They are: 


“Naval, Military and Air Force; 
other Armed Forces of the Union.” 
The entry clearly envisages armed forces 
other than the three well known forces 
iof the State, namely the naval, military 
‘and air forces. All that remains to be 
‘done, therefore, is to find out answers to 
‘the following two questions: 

(a) Is the C.R.P.F. a force? 


(b) If question (a) is answered in the 
affirmative, whether C.R.P.F. is an armed 
force? i 


any 


In our opinion the answer to both the 
questions must be given in the affirma- 
tive in view of the provisions of sub-sec- 
tion (1) of Section 3 of the CRPF Act 
which unfortunately do not appear to 
have been brought to the notice of the 
learned single Judge. That sub-section 
reads thus: 


“There shall continue to be an Armed 
Force maintained by the Central Gov- 
ernment and called the Central Reserve 
Police Force.” 


The sub-section itself declares in no 
uncertain terms that the CRPF is an arm- 
ed force of the Central Government 
which is the same thing as saying that it 
is a part of the “Armed Forces of the 
Union.” We may make it clear, however, 
that even if the provisions just above ex- 
tracted were not available our answer to 
the two questions would still be in the 
affirmative. The reason given by the 
learned single Judge for holding a con- 
trary opinion, namely, that the force was 
“only a reserve force and not a regular 
force” by which expression he appears 
to mean that it was not a continually op- 
erating force does not command our con- 
currence. Just because the CRPF is a re- 
serve force it does not follow that it is 
not a regularly operating force and no 
provision of the CRPF Act has been 
pointed out to us such as may lend sup- 
port to a contrary view. 


5-A. We hold that the CRPF squarely 
falls within the expression “Armed 
Forces of the Union” as used in sub-sec- 
tion (2) of Section 197 of the Cr. P. C. 

6. We leave open the question whe- 
jther the offences alleged to have been 
committed by the appellant are or are 
not such as may be said to have been 
committed while he was acting or pur- 
porting to act in the. discharge of his offi- 
cial duty. This course we follow in view 
of the exposition of law contained in that 
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paragraph quoted by us from the im- 
pugned judgment which makes a refer- 
ence to 1979 Cri LJ 1018 (Pat) and 1979 
Cri LJ 1367: (AIR 1979 SC 1841), which 
exposition is not only correct according 
to learned counsel for all parties before 
us but also has our full approval. 


7. Learned counsel for the parties are 
also agreed that the case against the ap- 
pellant be transferred to the Court of a 
Magistrate functioning at Gauhati. We 
consider the proposal to be conducive to a 
fair trial and, accepting it, transfer the 
proceedings to the Court of the Chief 
Judicial Magistrate, Gauhati. We further 
direct that the State of Assam and the 
CRPF shall afford full protection to the 
life and liberty of the appellant. 


Order accordingly, 


AIR 1981 SUPREME COURT 809 
= 1981 Cri. L, J. 348 
(From:— ILR (1975) Kant 1266 and 
ILR (1975) Kant 566) 
R. S. SARKARIA AND A. C. GUPTA, JJ, 
Criminal Appeals Nos. 120 and 96 of 


1975 and Writ Petn. No, 2929 of 1980, 
D/- 14-1-1981. 


M/s. Rajasthan Pharmaceutical Labora- 
tory, Bangalore and others, Appellants v, 
State of Karnataka, Respondent. 

And 
M/s. Manoj Drug House and others, 


Appellants v. State of Karnataka, Re- 
spondent. y 
And 
Jethmal Jain, Petitioner v. Union of 


India and another, Respondents. 


(A) Drugs and Cosmetics Act (23 of 
1940), S. 34 — Manager of firm found 
guilty with aid of S. 34 (1) — Further 
punishment to him with aid of S. 34 (2) — 
Not valid. ILR (1975) Kant 1266, Re- 
versed; 1972 Cri LJ 274 (Bom), Over- 
ruled. 


When the Manager of a firm is found 
guilty for offences deemed to have been 
committed by the firm with the aid of 
S. 34 (1), the non obstante clause in Sec- 
tion 34 (2) does not permit the Court to 
punish the manager twice for the same 
offence, S. 34 (2) imposes a liability on 
those directors or officers of the company 
who were not directly in charge of the 
management of the company and as such 
could not be held guilty with the help of 
S. 34 (1), if they were responsible for the 
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commission of the offence by consent, 
connivance or neglect. It would also be 
a little incongruous if a man found to 
be directly responsible for the commis- 
sion of the offence could at the same time 
be held guilty of contributing to the com~ 
mission of the offence by his consent, con- 
nivance or neglect. The further punish- 
ment awarded to the manager with the 
aid of S. 34 (2) is not valid and therefore 
must be set aside. The words “punished 
accordingly” in S. 34 in the context mean 
that a person deemed to be guilty of an 
offence committed by a company shall 
receive the punishment that is prescrib- 
ed by the Act for that offence. ILR (1975) 
Kant 1266, Reversed; 1972 Cri LJ 274 
(Bom), Overruled. (Paras 4, 7) 


(B) Drugs and Cosmetics Act (23 of 
1940), S. 27 (a) (ii) — Sentencing accused 
to pay fine only for offence under Sec- 
tion 18 (e) — Not proper — S. 27 (a) (ii) 
makes a sentence of imprisonment com- 
pulsory. ILR (1975) Kant 1266, Revers- 
ed. (Para 4) 


(C) Drugs and Cosmetics Act (23 of 
1940), S. 28 — Imposition of fine of 
Rs. 2,000 for offence under S. 18A — Not 
proper — Fine in excess of Rs. 500 can- 
not be imposed. ILR (1975) Kant 1266, 
Reversed. (Para 7) 


(D) Drugs and Cosmetics Act (23 of 
1940), Ss. 22 (1) (c), 27 (b), 33 — Rules 
framed under Act, R. 54A — Relative 
scope of — Punishment under S. 22 (1) 
(c) — Not legal. TLR (1975) Kant 566, 
Reversed. 


Rule 54A prohibits contravention of a 
prohibitory order made under S. 22 (1) (c) 
and S, 27 (b) itself makes such contraven- 
tion punishable with imprisonment or 
with fine or with both. S. 22 (1) (c) does 
not provide for a separate punishment, 
Thus conviction of accused persons (part- 
ner and manager of a firm) under Sec- 
tion 22 (1) (c) and sentence passed in res- 
pect thereof is not legal and must be set 
aside. TLR (1975) Kant 566, Reversed. 

(Para 12) 


(E) Drugs and Cosmetics Act (23 of 
1940), S. 19 — Offence under Ss. 18 (a) (i) 
and 18 (a) (vi) — Accused persons, part- 
ner and manager of both selling firm and 
manufacturing firm — Plea as to absence 
of knowledge of drugs being sub-stand- 
ard — Held, this did not constitute a 
valid defence under S. 19 (1). ILR (1975) 
Kant 566, Affirmed, (Para 11) 


Cases Referred: Chronological Paras 
1972 Cri LJ 274: 73 Bom LR 613 T 


Rajasthan Pharmaceutical Lab. v. State of Karnataka 


ALR. 

Mr. S. K. Bisaria, Advocate for Appel- 
lant in Cri. A. No. 96 of 1975; Mr. A. K. 
Sen, Sr. Advocate and Mr. S. K. Bisaria, 
Advocate, for Appellant in Cri. A. No. 
120 of 1975 and for Petitioner in W. P. 
No. 2929 of 1980; Mr. N. Nettar, Advo- 
cate, for Respondents in all matters. 

Criminal Appeal No. 120 of 1975. 

A. C. GUPTA, J.:— This is an appeal 
by special leave from a judgment of the 
Karnataka High Court by which the High 
Court set. aside the acquittal of the three 
appellants before us ordered. by the Judi- 
cial Magistrate, Ist Class, (4th Court), 
Bangalore and convicted them of various 
offences under the Drugs and Cosmetics’ 
Act, 1940 (hereinafter referred to as the 
Act). The first appellant M/s. Rajasthan 
Pharmaceutical Laboratory is a firm of 
which the second appellant is a partner 
and the third appellant is the Manager, 
The first appellant holds a licence under 
the Act for repacking of drugs mention- 
ed in the list which forms part of the 
licence. For purposes of the Act the first 
appellant is a manufacturer of the said 
drugs in view of the definition of the 
term ‘manufacture’ occurring in S. 3 (f) of 
the Act which is as follows:— 


“manufacture in relation to any drug 
or cosmetic includes any process or part 
of a process. for making, altering, orna- 
menting, finishing, packing, labelling, 
breaking up or otherwise treating or 
adopting any drug or cosmetic with a 
view to its sale and distribution but does 
not include the compounding or dispens- 
ing of any drug, or the packing of any 
drug or cosmetic in the ordinary course 
of retail business; and ‘to manufacture’ 
shall be construed accordingly.” 


On February 27, 1970 on a search of the 
business premises of the first appellant, 
a Drugs Inspector seized 42, items of drugs. 
from a room, 33 of which were not in the 
approved list of drugs appended to the. 
licence issued to the first appellant. The 
third appellant who is the Manager of 
the firm and was present during the 
search failed to disclose the source from 
which these drugs had been acquired. To 
a notice issued under Section 18A of the 
Act calling upon the first appellant to 
disclose the source of acquisition of the 
drugs seized, the reply, signed by the 
third appellant on behalf of the firm, was. 
a denial of the fact that the drugs were 
found in their possession and that they 
were seized. Samples were taken from 
the seized drugs which were sent to the 
Government Analyst and from his rezort 
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it was found that one of the drugs, Sodi- 
um Bromide I.P. Batch No. 1 was sub- 
standard. Gn the aforesaid facts the Drugs 
Inspector filed a complaint in the court 
of the Judicial Magistrate, First Class 
(4th Court), Bangalore alleging that the 
appellants before us were guilty of hav- 
ing committed offences under Ss. 18 (c), 
18 (a) {i) and 18A punishable respective- 
ly under Sections 27 (a) (i), 27 (b) and 28 
of the Act. Another partner of the firm 
also figured as an accused in the com- 
plaint but as he was absconding the trial 
could not proceed against him. As already 
stated the Magistrate acquitted the appel- 
lants. 

2. On the facts on record 
Court found: 

(a) 33 out of the 42 items of drugs seiz- 
ed from the business premises of the 


the High 


first appellant do not figure in the ap- - 


proved list of drugs which forms part of 
the licence issued to the first appelant. 
These 33 items had been kept in the pre- 
mises for sale without the requisite 
licence. This constitutes an offence under 
Section 18 (c) of the Act for which all the 
appellants are punishable under Sec- 
tion 27 (a) (i). 

(b) Of the samples of the drugs seized 
and sent to the Government Analyst, one 
sample of Sodium Bromide LP. Batch 
No. 1 was found to be sub-standard. An 
offence under Section 18 (a) (i) has there- 
fore been committed for which the appel- 
lants are punishable under Sec. 27 (b). 

(c) The appellants failed to disclose the 
source of acquisition of the aforesaid 33 
items of drugs which were not in the ap- 
proved list. This constitutes an offence 
under Section 18A which makes the ap- 
pellants punishable under Section 28 of 
the Act. 

3. For these offences the High Court 
sentenced each of the three appellants to 
pay a fine of Rs. 2,000 on each of the 
counts, in default appellants Nos. 2 and 
3 were to undergo simple imprisonment 
for three months ‘for each non-payment 
of fine’. For the same offences the High 
Court further sentenced the third appel- 
lant “by virtue of Section 34 (2)” of the 
Act to undergo simple imprisonment for 
three months on each count and to pay 
a fine of Rs. 500 on each count: in default 
of payment to simple imprisonment for 
one month for ‘each non-payment of 
fine’. The substantive sentences passed on 
the third appellant were directed to run 
‘concurrently. 

4. The only contention raised before 
us by Mr. A. K. Sen for the appellants 
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was that the additional sentence of im- 
prisonment on the third appellant for the 
same offences was illegal. Mr. Sen’s con- 
tention is right. But in sentencing ths 
second and the third appellants to pay 
a fine only for the offence under S. 18 (c). 
the High Court appears to have overlook- 
ed the provisions of Section 27 (a) (ii); 
which makes a sentence of imprisonment 
compulsory. i 


5. Chapter IV of the Act, headed 
“Manufacture, Sale and Distribution of 
Drugs and Cosmetics” includes Section 18 
to Section 33A. Section 18 provides inter 
alia: “no person shall himself or by any 
other person on his behalf— 


(a) manufacture for sale, or sell, or 
stock or exhibit for sale, or distribute— 

G) any drug or cosmetic which is not 
of standard quality; 

(b) xx XX XX = 

(c) manufacture for sale, or sell, or 
stock or exhibit for sale or distribute any 
drug or cosmetic, except under, and in 
accordance with the conditions of a 
licence issued........ : 
XX XX xx 
Section 18A is in these terms: 


“Disclosure of the name of the manu- 
facturer:— Every person not being the 
manufacturer of a drug or cosmetic or 
his agent for the distribution thereof, 
shall, if so required, disclose to the In- 
spector the name, address and other par- 
ticulars of the person from whom he ac- 
quired the drug or cosmetic.” 

Section 27 which enumerates the penalties 
for illegal manufacture, sale, etc., of 
drugs reads— 


“Whoever himself or by any other per- 
son on his behalf manufactures for sale, 
sells, stocks or exhibits for sale or dis- 
tributes— 

(a) any drug— 

(i) xx XX XX 

(ii) without a valid licence as required 
under clause (c) of Section 18, 
shall be punishable with imprisonment 
for a term which shall not be less than 
one year but which may extend to ten 
years and shall also be liable to fine: 


_ Provided that the Court may, for any 
special reasons to be recorded in writing, 
impose a sentence of imprisonment of 
less than one year; 


(b) any drug other than a drug refer- 
red to in clause (a) in contravention of 
any of the provisions of this Chapter or 
any rule made thereunder shall be pun- 
ishable with imprisonment for a term 











» 
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which may extend to three years, or with 
fine, or with both.” 

Section 28 provides for “penalty for non- 
disclosure of the name of the manufac- 
turer etc.” and states 


“Whoever contravenes the provisions 
of Section 18A shall be punishable with 
imprisonment for a term which may ex- 
tend to one year, or with fine which may 
ar to five hundred rupees, or with 

oth.” 


6. In this case the offences mentioned 
above had been committed by the appel- 
lant firm which was engaged in the busi- 
ness of repacking of drugs. In view of 
the definition of the term ‘manufacture 
in Section 3 (f), packing amounted to 
manufacture in relation to the said drugs 
for the purposes of the Act, It is neces- 
sary to refer to the provisions of Sec- 
tion 34 of the Act which creates vicarious 
liability for an offence under the Act 
committed by a body corporate including 
a firm: 

“34. (1) Where an offence under this 
Act has been committed by a company 
every person who at the time the offence 
was committed, was in charge of, and was 
responsible to the company for the con- 
duct of the business of the company, as 
well as the company shall þe deemed to 
be guilty of the offence and shall be liable 
to be proceeded against and punished ac- 
cordingly: 


Provided that nothing contained in this 
sub-section shall render any such person 
liable to any punishment provided in this 
Act if he proves that the offence was com- 
mitted without his knowledge or that he 
exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contain- 
ed in sub-section (1), where an offence 
under this Act has been committed by a 
company and it is proved that the offence 
has been committed with the consent or 
connivance of, or is attributable to any 
neglect on the part of, any director, 
manager, secretary or other officer of the 
company, such director, manager, secre- 
tary or other officer shall also be deemed 
to be guilty of that offence and shall be 
liable to be proceeded against and punish- 
ed accordingly. 

Explanation.— For the purpose of this 
section— 

(a) ‘company’ means a body corporate, 
and includes a firm or other association 
of individuals; and 

(b) ‘director’ in relation to a firm means 
a partner in the firm.” 
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7. The High Court held and rightly 
that “by virtue of Section 34 (1) of the 
Act, it will have to be held that both re- 
spondents 2 and 3 (present appellants 2 
and 3) are deemed to be guilty of these 
offences committed by respondent No. 1 
(the first appellant in this Court)”. In 
view of the explanation appended to Sec- 
tion 34 its provisions will apply to a firm 
and its partners. But having found the 
third appellant guilty with the aid of sub- 
section (1) of Section 34, the High Court 
appears to have misdirected itself in 
thinking that the non obstante clause 
with which sub-section (2) of the section 
begins permitted the court to punish the 
appellant twice for the same offence. It 
is plain that Section 34 (2) imposes a 
liability on those directors or officers of 
the company who were not directly in 
charge of the management of the com- 
pany and as such could not be held guilty 
with the help of sub-section (1) of Sec. 34. 
if they were responsible for the commis- 
sion of the offence by consent, conniv- 
ance or neglect. It would also be a little 
incongruous if a man found to be directly 
responsible for the commission of the 
offence could at the same time be held 
guilty of contributing to the commission 
of the offence by his consent, connivance 
or neglect. The further punishment 
awarded to the third appellant with the 
aid of Section 34 (2) is therefore set aside 
But this does not conclude the matter. 
The High Court imposed a fine of twa 
thousand rupees on each of the three 
appellants for the offence under S. 18 (c). 
Section 27 (a) (ii) makes a sentence of 
imprisonment of not less than one year 
compulsory for such offence in addition 
to fine unless for special reasons a sen- 
tence of imprisonment for a lesser period 
was warranted. Of course in the nature 
of things a company or a firm could not 
be sent to jail but that does not apply to 
the other two appellants. Mr. Sen refer- 
red to a decision of the Bombay High 
Court reported in (1971) 73 Bom LR 613: 
(1972 Cri LJ 274) which holds that the 
words “punished accordingly” in cl. (2) 
of Section 34 of the Act mean that the 
persons mentioned therein can be punish- 
ed only in the same way as a company 
would be punishable, that is, only with a 
fine and not with imprisonment. We are 
unable to agree. There is nothing in the 
language of Section 34 to warrant such a 
construction. It seems clear to us that the 
words “punished accordingly” in the 
context mean that a person deemed to he 
guilty of an offence committed by a com- 
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pany shall receive the punishment that 
is prescribed by the Act for that offence. 
It appears that the High Court was also 
in error in imposing a fine of two thou- 
sand rupees for the offence under Sec- 
tion 18A which is punishable under Sec- 
tion 28. For the contravention of provi- 
sions of Sec, 18A, Section 28 prescribes 
imprisonment for a term which may ex- 
tend to one year or with fine which may 
extend to five hundred rupees or with 
both. Clearly therefore no fine in excess 
of five hundred rupees could be imposed 
for an offence under Section 18A. 

8. In the result, while maintaining the 
conviction of the appellants, we remit 
the. case to the High Court; the High 
Court will consider again on the findings 
already recorded the question of sentence 
— (a) for the offence under Section 18 (c) 
punishable under Section 27 (a) (ii) so 
far as appellants 2 and 3 are concerned, 
and (b) for the offence punishable under 
Section 28 of which all the three appel- 
lants have been found guilty — and pass 
appropriate sentences. The appeal is 
allowed to the extent and in the manner 
indicated above. 


Writ Petition No. 2929 of 1980. 


9. The writ petition questions the 
validity of the order of the High Court 
punishing the third appellant in the above 
appeal (Criminal Appeal No. 120 of 1975) 
twice for the same offences with the aid 
of Section 34 (2) of the Act. In view of 
our decision in the appeal no order is 
necessary on the writ petition. 


Criminal Appeal No. 96 of 1975. 


10. By the judgment impugned in this 
appeal which is also by special leave, 
the Karnataka High Court set aside an 
order of acquittal passed by the Judicial 
Magistrate, Ist Class (Ist Court), Banga- 
lore City and convicted the appellants 
before us for having committed offences 


under Sections 18 (a) (i) and 18 (a) (vi) 
of the Drugs and Cosmetics Act, 1940 
(hereinafter referred to as the Act). Of 
the three appellants in this appeal the 


second and the third appellants are the 
same persons as in the other appeal. The 
second appellant is a partner and the 
third is the manager of the first appel- 
lant, a firm called M/s. Manoj Drug 
House. The absconding partner of the 
other firm is also a partner of the first 
appellant here. The firm possessed valid 
licence to sell, stock and exhibit for sale 
drugs. The Magistrate before whom the 
appellants were tried for the aforesaid 
offences acquitted them; the High Court 
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on appeal set aside the order of acquittal 
as already stated. 


11. The facts found by the High Court 
in this case are as follows. On July 17, 
1970 the Assistant Drug Controller for 
the State of Mysore who had been ap- 
pointed as Inspector under Section 21 of 
the Act took samples of “Liquid Paraffin 
I.P.” Batch I, and 'Formaline I.P.” Batch 
1 which, as the labels on these drugs 
showed, had been repacked by M/s. 
Rajasthan Pharmaceutical Laboratory, 
the first appellant in the other case. The 
Inspector sent the samples to the Govern- 
ment Analyst and the report received 
from him showed that the products were 
not of standard quality. On September 9, 
1970 the Drugs Inspector, Bangalore Di- 
vision, found that the firm M/s. Manoj 
Drug House was exhibiting for sale stocks 
of the drugs which the Government 
Analyst had declared as not of standard 
quality. He therefore issued an order 
under Section 22 (1) (c) of the Act prohi- 
biting the sale of the said drugs for a 
certain period which was extended from 
time to time. On October 28, 1970 the In- 
spector asked the third appellant who 
was the Manager of the firm to produce 
the stock of the prohibited drugs. The 
Inspector seized the stock produced be- 
fore him but this was found to be short 
by 57 bottles of Liquid Paraffin IP. 450 
ml. Batch No. 1. On these facts a com- 
plaint was filed in the court of the City 


Magistrate, Bangalore alleging that the 
appellants were guilty of an offence 
under Section 18 (a) (i) of the Act for 


having in their stock and exhibiting for 
sale drugs not of standard quality and 
further that they were guilty of an of- 
fence under Section 18 (a) (vi) for dis- 
posing of the aforesaid quantities of 
Liquid Paraffin I.P. Batch No, 1 in spite 
of the prohibitory order under S. 22 (1) 
(c) thus contravening Rule 54A of the 
Rules framed under the Act. Both these 
offences are punishable under S. 27 (b) of 
the Act. The trial court acquitted the ac- 
cused but on appeal preferred by the 
State of Karnataka the High Court set 
aside the order of acquittal and convicted 
the accused under Section 18 (a) (i) and 
Section 18 (a) (vi), and sentenced each of 
the accused to pay a fine of Rs. 1,000 on 
each count: the second and the third ap- 
pellants were to undergo simple impri- 
sonment for one month in default of pay- 
ment. We see no reason to interfere with 
the findings of fact recorded by the High 
Court, The only point argued before us 
on behalf of the appellants which was 
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also urged in the High Court was that 
they got the supplies of these drugs from 
the firm Rajasthan Pharmaceutical Labo- 
ratory who-were the packers and the ap- 
pellants did not know that the drugs were 
‘sub-standard. The High Court rightly 
pointed out that this did not constitute a 
valid defence in view of Section 19 (1) of 
fhe Act which is as follows: 

“19. Pleas— (1) Save as hereinafter 

provided in this section, it shall be no de- 
‘fence in a prosecution under this Chap- 
ter to prove merely that the accused was 
ignorant of the nature, substance or 
quality of the drug or cosmetic in respect 
of which the offence has been committed 
or of the circumstances of its manufac- 
ture or import, or that a purchaser, hav- 
ing ‘bought only for the purpose of test 
or analysis, has not been prejudiced by 
the sale.” 
The High Court found that the case of 
the aceused was not covered by sub- 
sections (2) and (3) of Section 19 which 
enumerate the cases in which the general 
rule contained in sub-section (1) ‘would 
not apply. In this connection it is to be 
noted that appellants Nos. 2 and 3 are 
kespectively a partner and the manager 
of both the firms, Rajasthan Pharmace- 
utica]l Laboratory, and Manoj Drug House, 
This appeal therefore must fail It ap- 
jpears however that the High Court hav- 
ing convicted the appellants as aforesaid 
and sentenced them under Section :27 (b) 
of the Act further convicted them “for 
having committed the offence punishable 
under ‘Section 22 (1) (c)? and :sentensed 
"each one of the accused to pay a fine of 
Rs. 1,000 (Rupees one thousand) for ithe 
offence under Section 22 (1) {ey Sec- 
tion 22 (1) deals with the powers of fn- 
‘spectors, clause (c) of which states that 
an inspector may within the local limits 
of the area for which he is appointed 

“enter and ‘search at all reasonable 
times, with such assistants, if any, as he 
considers ‘necessary, ‘any place in which 
‘he das reason ‘to believe that an offence 
wunder this Chapter has been or is being 
committed and order in writing the per- 
son im possession of any drug or cosmetic 
in respect of which the offence has been 
‘or is being committed, not to dispose of 
any stock of such drug or cosmetic for a 
‘specified period not exceeding twenty 
‘days, or unless the alleged offence is such 
that ithe defect may be removed by the 
‘possessor of the drug or cosmetic seize 
‘the stock of such drug or cosmetic;” 

Rule 54A of the Rules framed under the 
Act provides: 
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“54A. Prohibition of sale.— No person 

in possession of a drug in respect of which 
an Inspector has made an order under 
clause (c) of sub-section (1) of Section 22 
of the Act shall in contravention of that 
order sell or otherwise dispose of any 
stock of such drug.” 
Rule 54A prohibits contravention of a pro- 
hibitory order made under Section 22 (1) 
(c) and Section 27 (b) itself makes such 
contravention punishable with imprison- 
ment or with fine or with both. ‘S. 22 (1) 
(c) does not provide for a separate pun- 
ishment. Accordingly we set aside the 
eonviction of the appellants purported to 
be under Section 22 (1) (©) of the Act and 
the sentences passed in respect of the said 
‘offence’. 

12. Subject to the modification indi- 
cated above the appeal is dismissed. 

Order accordingly, 
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S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 
Writ Pein. No. 5873 of 1980, D/- 6-1~ 
1981. 
Kamla Kanhaiyalal Khushalani, Peti- 
tioner v. State of Maharashtra and an- 
other, Respondents. 


(A) Constitution of India, Art. 22 (5) —- 
Scope of — Supply of documents to de- 
tenu — Necessity of. 

The documents and materials relied 
upon in the order of detention form an 
integral part of the grounds and must be 
supplied to the detenu pari passu the 
grounds of detention. If the documents 
and materials are supplied later, then 
the detenu is deprived of an opportunity 
of meking an effective representation 
against the order of detention. Before an 
order of detention can be supported, the 
constitutional safeguards must be strict- 
dy observed. Duties of detaining authority 
pointed out. ATR 1980 SC 1983 and AIR 
1981 SC 431, Followed. (Paras 4, 7) 


{B) Constitution of India, Arts, 22 (5) 
and 21 — Scope of — Expression “effec- 
tive representation” in Art. 22 (5) — Con- 
struction of — Rule as to — (Interpreta- 
tion of Statutes), 

In view of the decision in Maneka 
Gandhi's case (AIR 1978 SC 597), Art. 22 
(5) of the Constitution assumes a new 
complexion and has to be construed libe- 
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rally and meaningfully so as to permit 
the legislature to impose the minimum 
possible curbs on the precious rights of 
a citizen, by virtue of preventive deter- 
tion. Lf a procedure under Art. 21° has to 
be reasonable, fair and just, them the 
words “effective representation” appear- 
ing fa Art 22 (5) must be construed: so 
as tœ provide a. real and. meaningful op~ 
portunity to the detenu to explaim his 
case te the detaining authority im his: re- 
presentation. If the words “effective re- 
presentation’ are mterpretedi im an arti- 
ficial or fanciful manner, then it would: 
defeat. the very object not only of Arti- 
cle 22 (5) but also: of Art. 21 of the Con- 
stitution. (Para 5) 
(€) Constitution of India, Art, 22: (5) — 
Non-supply of documents and materials 
along with detention order — Delay of 
25 days im disposing of representation of 
detenu — No explanation for the same 
— Continued detention of detenw is void. 
(Para 9) 
Cases Referred: Chronological Paras 
AIR. 1981 SC 431: (1980) 4 SCC 544r 1980: 
Cri LJ 1487 i 2, 3 
AIR 1980 SC 1983: (1980) 4 SCC 531 2, 
3, £ 

AIR 1978 SC 597: (1978). 2 SCR 621 


AIR 1969. SC 1153: (1969) 3 
1969. Cri LJ 1555 
Mr. Ram Jethmalani, Sr, Advocate and: 
Miss Rani Jethmalani, Advocate, for Pe- 
titioner; Mr. O. P. Rana, Sr. Advocate 
and Mr. M. N. Shroff, Advocate, for Re- 
spondents. 


S. M. FAZAL ALI, J.:— This petition 
has beem filed by the sister of the detenu 
praying that. the detenu be released: be- 
cause the safeguards provided by the 
Constitution have not been complied. with. 
The detenu was arrested om 20-10-1980: 
when only the grounds. of detention were 
served on him, On 5-11-1980 the docu- 
ments and. materials on the basis. of which. 
the order of detention was passed were 
supplied to the detenu. On the [8th Nov- 
ember 1980, the detenu made a represen- 
tation fo the Government which. was dis- 
posed of as late as the 15th. December, 
1980. In support of the petition, Mr.. Jeth- 
malani has submitted two points on. 
which alone, in our opinion, the petition 
must succeed. 


2. In the first: place, it. was pointed: out 
that as already held by this Court the 
grounds served on the petitioner were 
not accompanied by the decuments and 
materials: which formed the basis of the 
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order of detention, hence the safeguards: 
contained in Art. 22 (5) of the Constitu- 
tion. not. having: been complied with, the 
continued detention. of the: detenu became 
void. Secondly, it. was argued that even 
though the detenu: had made: a represen- 
tation. on. 18-11-1980, the same was dis- 
posed of a month thereafter and: na ex- 
planation for this delay has been. furnish- 
ed: by the respondents. This Court has 
held in numerous: cases that the repre- 
sentations of. the detenus. should. be dis- 
posed of as soon. as possible and. even. an 
unexplained delay of 12 to 14 days has 
been held. to be fatal to the order of de- 
tention: Reliance has been placed by Mr: 
Jethmalani on. two decisions: of. this Court. 
in Smt. Icchu Devi Choraria v. Unior of 
India, (1980) 4 SCC. 531: (AIR. 1980 SC. 
1983) which was later followed. in Smt. 
Shalini. Soni v. Union of India, (1980) 4 
SCC. 544: (AIR. 1981 SC. 431), as. regards: 
the first case, which is a decision of two 
Judges of this Court, it has clearly held 
that before am effective representation. 
can be made by the detenu, he must he 
supplied with the documents and! mate- 
rials which formed the basis of the 
grounds of detentiom. Unless this is dons, 
there could be no question of making any 
representation, much Tess an effective re- 
presentation, against the order of deten- 
tion. In this. connection, Bhagwati, J, 
speaking, for the Court observed as fal- 
lows:— 


“Now it is obvious that when clause (5) 
of Article 2% and sub-section (3) of Sec- 
tion 3 of the COFEPOSA Act provide that. 
the. grounds of. detention should be com- 
municated to the detenu within five or 
fifteen days, as the case may be, what is 
meant is that the grounds. of detention in. 
their entirety must be furnished to the 
detenu. If there are any documents, 
statements or other materials relied upon. 
in the grounds of detention, they must 
also be communicated to the detenu, be- 
cause being incorporated in the grounds 
of detention, they form part of the 
grounds and’ the grounds furnished to the 
detenu cannot be said. to be complete 
without them, It would not therefore be 
sufficient. fo. communicate to the detenu. a 
bare recital of the grounds. of detention, 
but copies. of the documents, statements 
and. other ‘materials relied. upon in the 
grounds of detention. must also be fur- 
nished fo the detenu within the prescrib- 
ed time subject of course to clause (6) of 
Article 22 in order to constitute compli- 
ance: with clause (5) of Article 2% and 
Section. 3, sub-section. (8) of the COFE- 
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POSA Act. One of the primary objects 
of communicating the grounds of deten- 
tion to the detenu is to enable the detenu, 
at the earliest opportunity to make a re- 
presentation against his detention and it 
is difficult to see how the detenu can pos- 
sibly make an effective representation un- 
less he is also furnished copies of the 
documents, statements and other mate- 
rials relied upon in the grounds of de- 
tention, There can therefore be no doubt 
that on a proper construction of clause 
(5) of Article 22 read with Section 3, sub- 
section (3) of the COFEPOSA Act, it is 
necessary for the valid continuance of 
detention that subject to clause (6) of 
Article 22 copies of the documents, state- 
ments and other materials relied upon 
in the grounds of detention should be 
furnished to the detenu along with the 
grounds of detention or in any event not 
later than five days and in exceptional 
circumstances and for reasons to be re- 
corded in writing, not later than fifteen 
days from the date of detention. If this 
requirement of clause (5) of Article 22 
read with Section 3, sub-section (3) is not 
satisfied, the continued detention of the 
detenu would be illegal and void.” 


3. Mr. Rana for the State has submit- 
ted that the observations extracted above 
do not form the ratio of the decision be- 
cause in a subsequent para of the deci- 
sion, Bhagwati, J. had observed that at 
the most grounds could be given within 
a period of five to fifteen days of the 
order of detention. These observations, no 
doubt, are contained in paragraphs 7 and 
8 of the judgment but they do not, in our 
opinion, form the ratio decidendi of this 
case but were made merely to rebut the 
extreme arguments that could be put 
forward. This Court made it very clear 
that even apart from the interpretation 
placed by the Court on Art. 22 (5) of the 
Constitution, the conclusion is inescap- 
able that the documents and statements 
which formed the basis of the grounds of 
detention must be supplied to the detenu 
without least possible delay. It is in this 


context that these observations were 
made in paragraphs 7 and 8. Moreover, 
this position has been made absolutely 


clear by a later decision of this Court in 
Smt. Shalini Soni’s case (AIR 1981 SC 
431) (supra) where a Division Bench of 
this Court while endorsing Smt. Icchu 
Devi’s case (AIR 1980 SC 1983) observed 
as follows:— 


“The matter may also be looked at 
from the point of view of the second facet 
of Article 22 (5). An opportunity to make 
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a representation against the order of de- 
tention necessarily implies that the de- 
tenu is informed of all that has been 
taken into account against him in arriv- 
ing at the decision to detain him. It means 
that the detenu is to be informed not 
merely, as we said, of the inferences of 
fact but of all the factual material which 
have led to the inferences of fact. If the 
detenu is not to be so informed the op- 
portunity so solemnly guaranteed by the 
Constitution becomes reduced to an ex- 
ercise in futility. Whatever angle from 
which the question is looked at, it is clear 
that ‘grounds’ in Article 22 (5) do not 
mean mere factual inferences but mean 
factual inferences plus factual material 
which led to such factual inferences. The 
‘grounds’ must be self-sufficient and self- 
explanatory, In our view copies of docu- 
ments to which reference is made in the 
‘grounds’ must be supplied to the detenu 
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as part of the ‘grounds’. 


4. The Court, therefore, clearly held 
that the documents and materials relied 
upon in the order of detention formed an 
integral part of the grounds and must be 
supplied to the detenu pari passu the 
grounds of detention. If the documents 
and materials are supplied later, then 
the detenu is deprived of an opportunity 
of making an effective representation 
against the order of detention. In this 
case, the court relied upon the ratio in 
Icchu Devi Choraria’s case (supra) ex- 
tracted above. We find ourselves in com- 
plete agreement with the view expressed 
by the two decisions of this Court and 
we are unable to accede to the prayer of 
Mr. Rana for sending the case for re- 
consideration to a larger Bench. This 
Court has invariably laid down that be- 
fore an order of detention can be sup- 
ported, the constitutional safeguards 
must be strictly observed. 


5. This Court in Maneka Gandhi v, 
Union of India (1978) 2 SCR 621: (AIR 
1978 SC 597) has widened the horizon of 
Art. 21 and added new dimensions to 
various features of and concept of liberty 
enshrined in Art. 21. In view of the 
decision in the aforesaid case Art. 22 (5) 
of the Constitution assumes a new com- 
plexion and has to be construed liberal- 
ly and meaningfully so as to permit the 
legislature to impose the minimum pos- 
sible curbs on the precious rights of a 
citizen, by virtue of preventive deten- 
tion. If a procedure under Art. 21 has 
to be reasonable, fair and just, then the 
words ‘effective representation’ appear- 
ing in Art. 22 (5) must be construed so asi 
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fto provide a real and meaningful oppor- 
itunity to. the detenu to explain his case 
to the detaining authority in his repre- 
sentation. If the words ‘effective repre- 
sentation’ are interpreted in an artificial 
or fanciful manner, then it would defeat 
ithe very object not only of Art. 22 (5) 
but also of Art. 21 of the Constitution. 

6. Thus, we are of the opinion that 
in view of what has been laid down in 
Maneka Gandhi’s case (supra) and ina 
number of other cases following the 
aforesaid decision, the law of preventive 
detention has now to satisfy a twofold 
test: (1) that the protection and the gua- 
rantee afforded under Art. 22 (5) is com- 
plied with, and (2) that the procedure is 
just and reasonable. In this view of 
the matter unless the materials and docu- 
ments relied on in the order of detention 
are supplied to the detenu along with the 
grounds, the supply of grounds simplici- 
ter would give him not a real but mere- 
ly an illusory opportunity to make a re- 
presentation to the detaining authority. 

7 It is well settled that the Court 
frowns on preventive detention without 
trial because the detenu is deprived of 
the right of proving his innocence in a 
trial by a court of law. It is, therefore, 
of the utmost importance that all the 
necessary safeguards laid down by the 
Constitution under Art. 21 or Art, 22 (5) 
should be complied with fully and. strict- 
ly and any departure from any of the 
safeguards would void the order of de- 
tention. This is so because in a civilis- 
ed society, like ours, liberty of a citizen 
is a highly precious right and a prized 
possession and has to be protected unless 
it becomes absolutely essential to detain 
a person in order to prevent him from 
indulging in anti-national activities like 
smuggling, etc. We are fortified in our 
view by a decision of this Court in Sam- 
pat Prakash v. State of J. & K., (1969) 3 
SCR 574: (AIR 1969 SC 1153) where 
the following observations were made: 

“that the restrictions placed on a per- 
Son preventively detained must, con- 
sistently with the effectiveness of deten- 
tion, be minimal.” 

8. It is a matter of great concern and 
deep dismay that despite repeated warn- 
ings by this Court, the detaining auth- 
orities do not care to comply with the 
spirit and tenor of the constitutional 
safeguards contained in Art. 22 (5) of the 
Constitution. It is manifest that when 
the detaining authority applies its mind 
to the documents and materials which 
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form the basis of the detention, the same 
are indeed placed before it and there 
could be no difficulty in getting photo- 
stat copies of the documents and mate- 
Tials, referred to in the order of deten- 
tion, prepared and attaching the same 
along with the grounds of detention, if 
the detaining authority is really serious 
in passing a valid order of detention. Un- 
fortunately, the constitutional safe- 
guards are not complied with, resulting 
in the orders of detention being set 
aside by the Court, even though on 
merits they might have been justified in 
suitable cases. We feel that it is high 
time that the Government should im- 
press on the detaining authority the 
desirability of complying with the con- 
stitutional safeguards as adumbrated by 
the principles laid down in this regard, 
We would like to suggest that whenever 
a detention is struck down by the High 
Court or the Supreme Court, the detain- 
ing authority or the officers concerned 
who are associated with the preparation 
of the grounds of detention, must be 
held personally responsible and action 
should be taken against them for not 
complying with the constitutional re- 
quirements and safeguards (viz. delay in 
disposing of the representation, not sup- 
plying the documents and materials re- 
lied upon in the order of detention pari 
passu the order of detention, etc. etc.) 
or, at any rate, an explanation from the 
authorities concerned must be called for 
by the Central Government so that in 
future persons against whom serious acts 
of smuggling are alleged, do not go scot 
free. In the instant case, not only were 
the documents and materials not sup- 
plied along with the order of detention, 
but there has been a delay of about 25 
days in disposing of the representation 
of the detenu and no explanation for 
the same has been given. These are mat- 
ters which must be closely examined by 
the Government. 


9. For the reasons given above, we 
hold that the continued detention of the 
detenu is void. We allow the petition 
and direct the detenu to be released 
forthwith. A copy of this judgment be 
sent to the Home Ministers of all the 
State Governments, Hon’ble the Home 
Minister of the Government of India 
and also the Hon'ble Finance Minister, 
ones of India for necessary ac- 
ion. 


Petition allowed, 





818 S. C. 


AIR 1981 SUPREME COURT 818 
(From: Delhi)* 
R. S. SARKARIA, D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ.** 
Civil Appeals Nos. 1629, 1857 and 2087 óf 
1979, D/- 13-1-1981. 
Swadeshi Cotton Mills etc. etc., Appellants 
v. Union of India etc. etc., Respondents. 


National Textile Corporation, Appellant v. 
Swadeshi Cotton Mills, Respondent. 


Union of India, Appellant v. Swadeshi 
Cotton Mills, Respondent. 


Industries (Development and Regulation 
Act (65 of 1951), S. 18-AA (as amended by 
Act 72 of 1971) and S. 18-F — Taking over 
of undertaking without investigation — Hear- 
ing at pre-decisional stage must be given — 
Rule of audi alteram partem not excluded — 
Decision dated 5-1-1979 (Delhi), Reversed. 
(Constitufion of India, Arf. 226 — Audi 
alteram partem rule — General Clauses Act 
(1897), S. 21.) 


(Per Majority, O. Chinnappa Reddy, J. 
Contra.) 

Section 18-AA does not expressly in un- 
mistakable and unequivocal terms exclude 
the application of the-audi alteram partem 
rule at the pre-decisional stage. The phrase 
“that immediate action is necessary” in Sec- 
tion 18-AA (a) does not exclude absolutely, 
by inevitable implication, the application of 
this cardinal canon of fair play in all cases 
where S, 18-AA (1) (a) may be invoked. Sec- 
tion 18-F has also not the effect of excluding 
the rules of natural justice relating to prior 
hearing. Decision dated 5-1-1979 (Delhi), 
Reversed. (Paras 65, 91) 

The expression “immediate action” in the 
phrase is to be construed in the light of the 
marginal heading of the section, its context 
and the Objects and Reasons for enacting this 
provision. Thus construed, this expression 
only means “without prior investigation” 
under Section 15. Dispensing with the re- 
quirement of such prior investigation does 
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(Delhi). . 
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** (Note: In this case, the Judges of the 
Supreme Court differ in their views. The 
Majority view is taken by Sarkaria and 
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in which they are given in the certified 
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not necessarily indicate an intention to ex- 
clude the application of the fundamental 
principles of natural justice or the duty to 
act fairly by affording to the owner of the 
undertaking likely to be affected, at the pre- 
decisional stage, wherever practicable, a short- 
measure fair hearing adjusted, attuned and 
tailored to the exigency of the situation. ‘It 
is not correct to say that the satisfaction of 
the Govt. in regard to the existence of im- 
mediacy though subjective is not open to 
judicial review at all. (Paras 64, 66) 

The general principle — as distinguished 
from an absolute rule of uniform applica- 
tion — seems to be that where a statute does 
not, in terms, exclude this rule of prior hear- 
ing but contemplates a post-decisional hear- 
ing amounting to a full review of the original 
order on merits, then such a statute would 
be construed as excluding the audi alteram 
partem rule at the pre-decisional stage. Con- 
versely, if the statute conferring the power is 
silent with regard to the giving of a pre- 
decisional hearing to the person affected and 
the administrative decision taken by the auth- 
ority involves civil consequences of a grave 
nature, and no full review or appeal on merits 
against that decision is provided, courts will 
be extremely reluctant to construe such a 
statute as excluding the duty of affording 
even a minimal hearing shorn of all its 
formal trappings and dilatory features at the 
pre-decisional stage, unless, viewed pragmati- 
cally, it would paralyse the administrative 
process or frustrate the need for utmost 
promptitude. In short, this rule of fairplay 
must not be jettisoned save in very excep- 
tional circumstances where compulsive neces- 
sity so demands. The court must make every 
effort to salvage this cardinal rule to the 
maximum extent possible, with situational 
modifications. But the core of it must, how- 
ever, remain, namely, that the person affected 
must have reasonable opportunity of being 
heard and the hearing must be a genuine 
hearing and not an empty public relations 
exercise. (Para 42) 

Section 18-AA was inserted by the Amend- 
ment Act No. 72 of 1971. The marginal 
heading of the Section is to the effect: Power 
to take over industrial undertakings without 
investigation under certain circumstances”. 
This marginal heading accords with the 
Objects and Reasons. A comparison of the 
provisions of Section 18-A (1) (b) and Sec- 
tion 18-AA (i) (a) would bring out two 
main points of distinction: First, action 
under Section 18-A (1) (b) can be taken only 
after an investigation had been made under 
Section 15; while under Section 18-AA (1) (a) 
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or (b) action can be taken without such in- 
vestigation. The language, scheme and setting 
of Section 18-AA read in the light of; the 
Objects and Reasons for enacting this. provi-. 
sion make this position clear beyond doubt. 
Second, : before taking action under S. 18-A’ 
(1) (b), the Central Government, has to form. 
an opinion on the basis of “the investigation 
conducted under Section 15, in regard to the. 
existence of the objective fact, namely; that 
the industrial undertaking is being - managed 
in a manner highly detrimental to the sche- 
duled industry concerned orto public interest; 
while under Section 18-AA (1) (a) the Gov- 
ernment has to satisfy itself that the persons 
in charge of the undertaking have brought 
about a situation likely to cause fall in pro- 
duction by committing any of the three 
kinds of acts specified in that provision. This 
shows that the preliminary objective fact at- 
tributable to the persons in charge of -the 
management or affairs of the undertakirig;, on 
the-basis of which action may be-taken under 
Section 18-A (1) (b), is of far wider ampli- 
tude than the circumstances, the existence of 
which is a sine qua non for taking action 
under Section 188-AA (i). The , phrase 
“highly . detrimental to the ‘Scheduled’ industry 
or public interest” in Section 18-A, is cap- 
able of being construed to cover a large 
variety of acts or things which may be con- 
sidered wrong’ with the manner of running 
the industry by the management. In contrast 
with it, action under: Section 18-AA (1) (a) 
can be taken only if the Central Govern- 
ment is satisfied with regard to the existence 
of the twin conditions specifically mention- 
ed therein, on the basis of evidence in | its 
possession. ; (Paras 51, 52) 

It cannot be laid down as a general pro- 
position that whenever a statute, confers a 
power on an administrative authority and 
makes the.exercise of that power conditional 
on the formation of-an opinion by. that auth- 
ority in regard to the existence of an im- 
mediacy, its opinion ‘in regard to that pre- 
liminary fact is not open to judicial scrutiny 
at all. While it may’ be conceded that an 
element of subjectivity is always involved in 
the formation of such an opinion, but, the 
existence of the circumstances from which 
the inferences constituting the opinion, as the 
sine qua non for action, are to be drawn, 
must -be demonstrable, . and: the’-existence of 
such “circumstances” -if. questioned, must be 
proved at least prima facie. ; (Para: 57) 

Section 18-AA (1) (a), in terms, requires 
that the satisfaction of the Governmént in 
regard to the existence of the circumstances 
or conditions precedent, including the .neces- 
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sity of -taking immediate action, must be 
based on evidence ‘in the possession of the 
Government. .If the satisfaction af the Gov-. 
ernment in regard to the existence of any of 
the conditions, (i) and (ii), is based on no 
evidence, or on‘irrelevant evidence or on am 


extraneous consideration, it will vitiate the 


order of ‘takeover?’ and the Court will be 
justified in quashing such ‘an illegal order on 
judicial review in appropriate proceedings. 
Even where the statute conferring the dis- 
cretionary: power does not, in terms, regulate 
or hedge around the formation .of the 
opinion by the statutory authority in regard 
to the. existence of preliminry jurisdictional 
facts with express checks, the authority has 
to form . that opinion reasonably like a 
reasonable person. (Para 58) 


` The analogy ‘of Section 17 of the Land Ac- 
quisition Act holds good. only up to a point. 
Just as under Section 18-AA of the I. D. R. 
Act, in.case of a genuine ‘immediacy’ or im- 
perative necessity of taking immediate action 
to prevent fall in production and consequent 
tisk of imminent.injury to paramount public 
interest, an order of ‘take-over’ can be pass- 
ed without prior, time-consuming investiga- 
tion under Section 15 of the Act, under Seç- 
tion. 17 (1) and (4) of the Land -Acquisition 
Act, also, the preliminary, inquiry under Sec- 
tion 5-A, can be dispensed with in case of 
an urgency, Even under S. 17 of the Land 
Acquisition Act, the satisfaction or opinion 
of Government/authority. in regard to the 
urgency of taking action thereunder, is not 
altogether immune from judicial scrutiny. 

: (Para 63) 


The mere. use of the word ‘immediate’ in 
the phrase “immediate action is necessary”, 
does -not necessarily and absolutely exclude 
the prior application of the audi alteram 
partem rule, as immediacy or urgency re- 
quiring swift action is a situational fact 
having a direct nexus with. the likelihood of 
adverse effect on fall in production. And, 
such likelihood and urgency of action to 
prevent it, may vary greatly in degree. The 
words ‘likely to affect production” used in 
Section 18-AA (1) (a). are flexible enough to 
comprehend a wide’ spectrum of situations 
ranging from the one.where the likelihood of 
the happening of the apprehended event is 
imminent to that where it may be reasonably 
anticipated to happen sometime in the near 
future. .Cases of extreme urgency where 
action under Section .18-AA (1) (a) to pre- 
vent fall in production and consequent in- 
jury to public interest, brooks absolutely no 
delay, would, be rare. In, most cases, where 
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the urgency is not so extreme it is practicable 
to adjust and strike a balance between the 
competing claims of hurry and hearing. 
(Para 75) 
The audi alteram partem rule, is a very 
flexible, malleable and adaptable concept of 
natural justice. To adjust and harmonise the 
need for speed and obligation to act fairly, 
it can be modified and the measure of its 
application cut short in reasonable propor- 
tion to the exigencies of the situation. Thus, 
in the ultimate analysis, the question, (as to 
what extent and in what measure) this rule 
of fair hearing will apply at the pre-deci- 
sional stage will depend upon the degree of 
urgency, if any, evident from the the facts 
and circumstances of the particular case. 
(Para 76) 
Further, the reason for forbearance to 
imply the exclusion of the audi alteram par- 
tem rule from the language of Section 18-AA 
(1) (a) is, that although the power thereunder 
is of a drastic nature and the consequences 
of a take-over are far-reaching and its effect 
on the rights and interests of fhe owner of 
the undertaking is grave and deprivatory, yet 
the Act does not make any provision giving 
a full right of a remedial hearing equitable 
to a full right of appeal, at the post-deci- 
sional stage. The so-called right of a post- 
decisional hearing available to the aggrieved 
owner of the undertaking under Section 18-F 
fs illusory as in its operation and effect the 
power of review, if any, conferred there- 
under, is prospective, and not retrospective, 
being strictly restricted to and dependent 
upon the post-takeover circumstances, 
(Paras 78, 80) 


O. Chinnappa Reddy, J. (Minority view): 

The principles of natural justice are not 
attracted to the situations contemplated by 
Section 18-AA of the Act. Neither S. 18-F 
of the Act nor Section 21 of the General 
Clauses Act, by itself, excludes natural jus- 
tice. The exclusion of natural justice, where 
such exclusion is not express, has to be im- 
plied by reference to the subject, the statute 
and the statutory situation. Where an ex- 
press provision in the statute itself provides 
for a post decisional hearing the other provi- 
sions of the statute will have to be read in 
the light of such provision and the provision 
for post decisional hearing may then clinch 
the issue where pre-decisional natural justice 
appears to be excluded on the other terms 
of the statute. That a post-decisional hearing 
may also be had by the terms of Section 21 
of the General Clauses Act may not neces- 
sarily help in the interpretation of the pro- 
visions of the statute concerned. On the 
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other hand even the general provision con- 
tained in Section 21 of the General Clauses 
Act may be sufficient to so interpret the 
terms of a given statute as to exclude natural 


justice. It depends on the subject, statute 
and the statutory situation. (Paras 108, 109) 
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SARKARIA, J. (for himself and on behalf 
of D. A. Desai, J. Majority view) :— These 
appeals arise out of a judgment, dated May 
1, 1979, of the High Court.of Delhi, in the 
following circumstances : 
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Appellant No. 1 in Civil Appeal 1629 of 
1979 is Swadeshi Cotton Mills Co. Ltd. 
(hereinafter referred to as the Company). 
It was incorporated as a private company 
with an authorised capital of Rs. 30/- lakhs 
in 1921 by the Horseman family by convert- 
ing their partnership business into a Private 
Joint Stock Company. Its capital was raised 
in 1923 to Rs. 32/- lakhs and thereafter in 
1945 to Rs. 52.50 lakhs by issue of bonus 
shares. In 1946, the Jaipuria family acquir- 
ed substantial holding in the company. Jai- 
puria family is the present management. By 
issue of further bonus shares in 1946, the 
capital of the Company was increased to 
Rs. 122.50 lakhs. In 1948, the paid-up capi- 
tal of the Company was raised to Rs. 210/- 
lakhs by the issue of further bonus shares. 
The subscribed and issued capital consisting 
mainly of the bonus shares has since remain- 
ed constant at Rs. 210/- lakhs. 


2. In the year 1946, the Company had 
only one undertaking, a Textile Unit at Kan- 
pur, known as “The Swadeshi Cotton Mills, 
Kanpur”. Between 1956 and 1973, the Com- 
pany set up and/or acquired five further Tex- 
tile Units in Pondicherry, Naini, Udaipur, 
Maunath Bhanjan and Rae Bareilly. Each of 
these six Units or undertakings of the Com- 
pany was separately registered in accordance 
with the provisions of Section 10 of the In- 
dustries (Development and Regulation) Act, 
1951 (hereinafter called the IDR Act). 


3. In addition to these six industrial 
undertakings, the Company (it is claimed) 
had other distinct businesses and assets. It 
holds inter alia 97 per cent shares in the sub- 
sidiary, Swadeshi Mining and Manufacturing 
Company Ltd., which owns two Sugar Mills. 
The Company claims, it has substantial in- 
come from other businesses and activities in- 
cluding investments in its subsidiary and in 
other shares and securities which include 
substantial holding of  10,00,000 Equity 
Shares of Rs. 10/- each in Swadeshi Polytex 
Ltd., representing 30 per cent of the total 
equity capital value of Swadeshi Polytex Ltd., 
the intrinsic value whereof exceeds Rs. 5/- 
crores. 


4. The Company made considerable pro- 
gress during the years 1957 to 1973. The 
reserves and surplus of the Company in- 
creased from Rs. 2.3 crores in 1957 to Rs. 4.3 
crores in 1973-74, but declined to Rs. 2.8 
crores in 1976-77. _The fixed assets of the 
Company increased from 5.8 crores in 1957 
to 19 crores in 1973-74, but declined to 
Rs. 18_crores, registering a marginal decrease 
of Rs. 1 crore in 1976-77. 
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5. The Company maintained separate 


books of accounts for each of its six indus- 
trial undertakings. From and after April 
1973, the Company maintained separate sets 
of books of accounts of the businesses and 
assets other than of the said six industrial 
undertakings. Annual accounts of the six 
industrial undertakings were first prepared 
separately in seven sets which were separately 
audited. The consolidated annual accounts 
of the Company were then prepared from 
such annual accounts at the registered office 
of the Company at Kanpur, and after audit, 
were placed before the shareholders of the 
Company. The Company made over-all pro- 
fits up to the year 1969 and even thereafter 
up to 1975. The Balance Sheet showed that 
(contd. on col. 2) 
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the Company suffered a loss of Rs. 86.23 
lakhs after providing depreciation of Rs. 93.93 
lakhs and gratuity of Rs. 48.79 lakhs, though 
the trading results showed a gross profit of 
Rs. 56.49 lakhs. During the year ending 
March 31, 1976, the Company again suffered 
a loss of Rs. 294.82 lakhs after providing for 
depreciation. The last Balance Sheet and 
Profit and Loss Account adopted by the share- 
holders and published by the Company re- 
lates to the year ending March 31, 1977. It 
shows that the Company suffered a loss of 
Rs. 200.34 lakhs after taking into account de- 
preciation of Rs. 73.27 lakhs which was not 
provided in accounts. 

6. Between 1975 and 1978, the Company 
created the undernoted encumbrances on the 
fixed assets: 
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7. The borrowings of the Kanpur, Pondi- 
cherry, Naini, Udaipur, Maunath Bhanjan 
and Rae Bareilly Units of the Company as 
on March 31, 1978 against current assets 
were Rs. 256.78, 183.92, 271.05, 70.72, 47.98 
and 55.82 lakhs respectively. All the encum- 
brances on fixed assets (except the encum- 
brance of Rs. 70 lakhs on the fixed assets 

(contd. on. col. 2) 


Swadeshi -Cotton Mills v. Union of India 


S- C. 823 


of Naini Unit for gratuity funding to get the 
benefit of Section 44-A of the Income-tax 
Act)- were created prior fo March 31, 1976. 

8 In the accounting year 1976-77, only 
one new encumbrance was created by the 
Company on its fixed assets. Fhe following 
are Statistics. of production in each of the 
six units of the Company during the years 
1975-76, 1976-77 and 1977-78: 


Name of the Unit 1975-74 1976.77 1977.78 
(figures in lakhs) 

Naini 66.13 kgs. 65.76 kga. 72.35 kgs. 

Udaipur - 18.51 kga. 18.50 kgg. 18.60 kgs. 

VMaunath Bhanjan 15.59 kes, 16.63 kga. 18.49 kegs. 

Rae Bareilly 12.09 kgg. 13.58 kgs. 14.00 kga. 


Pondicherry 170.52 Mtra. 
Kanpur 318 75 Mtrs. 


9. On April 13, 1978, the Government of 
India in exercise of its power under Cl. (a) 
of sub-section (1) of Section 18-AA of the 
IDR Act, passed an order (hereinafter refer- 
red to as the impugned order) which reads 
as follows : 


“SO 265 (B)/18AA/IDRA/78— Whereas 
the Central Government is satisfied from the 
documentary and other evidence in its pos- 
session, that the persons in charge of the in- 
dustrial undertakings namely, 


(i) M/s. Swadeshi Cotton Mills, Kanpur, 

(ii) M/s. Swadeshi Cotton Mills, Pondi- 
cherry, 

Gii) M/s. Swadeshi Cotton Mills, Naini, 

(iv) M/s. Swadeshi Cotton Milis, Maunath 
Bhanjan, 

(v) M/s. Udaipur Cotton Mills, Udaipur, 
and 


(vi) Rae Bareilly Textile Mills, Rae Bareilly 
of M/s. Swadeshi Cotton Mills Company Ltd., 
Kanpur (hereinafter referred to as the said 
industrial undertakings), have, by creation of 
encumbrances on the assefs of the said in- 
dustrial undertakings, brought about a situa- 
tion which has affected and is likely to fur- 
ther affect the production of articles manu- 
factured or produced in the said industrial 
undertakings and that immediate action is 
necessary fo prevent such a situation; 


Now, therefore, in exercise of power con- 
ferred by Clause (a) of sub-section (1) of 
Section 18-AA of the Industries (Develop- 
nent and Regulation) Act, 1951 (65 of 1951), 
the Central Government hereby authorises 
the National Textile Corporation Limited 
hereinafter referred to as the Atthorised 
person} to take over the management of the 
whole of the said industrial undertakings, 


178.77 Mtrs. 176.54 Mira, 
472.12 Mira, 238.22 Mtrs. 


subject to the following terms and conditions, 
namely :— . 

G) The authorised person shall comply 
with all the directions issued from time to 
time by the Central Government; 


(ii) the authorised person shall hold office 
for a period of five years from the date of 
publication of this order in the Official 
Gazette; 

(iii) the Central Government may terminate 
the appointment of the authorised person 
earlier if it considers necessary to do so. 


This order shall have effect for a period of 
five years commencing from the date of its 
publication in the Official Gazette 

Sd/- 
(R. Ramakrishna) 
Joint Secretary to the Govt. of India. 
(Seal).”” 


10. On April 19, 1978, three petitioners, 
namely, the Company through its Joint Se- 
cretary, Shri Bhim Singh Gupta, its Manag- 
ing Director, Dr. Rajaram Jaipuria, and its 
subsidiary company, named Swadeshi Mining 
and Manufacturing Company, through its 
Directors and Shareholders filed a writ peti- 
tion under Article 226 of the Constitution in 
the Delhi High Court against the Union of 
India and the National Textile Corporation 
ta challenge the validity of the aforesaid 
Government Order dated, April 13, 1978. 
The writ petition was further supplemented 
by subsequent affidavits and rejoinders, 

li. The Union of India and the National 
Textile Corporation Ltd., who has. been auth- 
orised to assume management of the under- 
takings. concerned were impleaded, as respon- 
dents. The writ petition first came up for 
hearing before a Division Bench who by its 
order dated August 11, 1978, requested the. 
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“ Chief Justice to refer it to a larger Bench. 
The case was then heard by a three Judge 
Bench who by their order dated October 12, 
1978, requested the Hon’ble the Chief Jus- 
tice to constitute a still larger Bench to con- 
sider the question whether a prior hearing is 
mecessary to be given to the persons affected 
before the order under Section 18-AA is 
passed. Ultimately, the reference came up 
for consideration before a Full Bench of five 
Judges to consider the question, which was 
reframed by the Bench as under: 


“Whether in construing Section 18-AA of 

the Industries Development and Regulation 
Act, 1951, as a pure question of law com- 
pliance with the principle of audi alteram 
partem is to be implied. If so, 
_ (a) whether such hearing is to be given to 
the parties who would be affected by the 
order to be passed under the said section 
prior to the passing of the order; or 


(b) whether such hearing is to be given 
after the passing of the order; and 

(c) if prior hearing is to be normally given 
and the order passed under the said section 
-is vitiated by not giving of such hearing, 
whether such vice can be cured by the grant 
of a subsequent hearing.” 


12. The Bench, by a majority (consisting 
of Deshpande, C. J, R. Sachar and M. L. 
Jain, JJ.) answered this threefold question as 
follows : 


“(1) Section 18-AA (1) (a) (b) excludes the 
‘giving of prior hearing to the party who 
would be affected by order thereunder. 


(2) Section 18-F expressly provides for a 
post-decisional hearing to the owner of the 
industrial undertaking, the management of 
which is taken over under Section 18-AA to 
have the order made under Section 18-AA 
cancelled on any relevant ground. 


(3) ‘As the taking over of management 
under Section 18-AA is not vitiated by the 
failure to grant prior hearing, the question 
of any such vice being cured by a grant of 
a subsequent hearing does not arise.” 


H. L. Anand and N. N. Goswamy, JJ. how- 
ever dissented, In the opinion of the 
minority, in compliance with the principles 
of natural justice, a prior hearing to the 
owner of the undertaking was required to be 
given before passing an order under S. 18-AA 
that the second question did not arise as the 
denial of a prior hearing would not cure the 
vice by the grant of subsequent hearing, but 
it would be open to the Court to moderate 
the relief in such a way that the order is 
` kept alive to the extent necessary until the 
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making of the fresh order to subserve public 
interest, and to make appropriate directions 
to ensure that the subsequent hearing would 
be a full and complete review of the circum- 
stances of the take over and for the preserva- 
tion and maintenance of the property during 
the interregnum. 

13. After the decision of the reference, 
the case was reheard on merits by a Bench 
of three learned Judges (consisting of Desh- 
pande, C. J., Anand and M. L. Jain, JJ.) 
who by their judgment, dated May 1, 1979, 
disposed of the writ petition. The operative 
part of the judgment reads as under : 


“In the result, the writ petition succeeds 
in part, the challenge to the validity of the 
impugned order fails and to that extent the 
petition is dismisssed. The petition succeeds 
in so far as it seeks to protect from the im- 
pugned order the corporate entity of the 
company, the corporate entity of the sub- 
sidiary and its assets, the holding of the 
company in Polytex and the assets and pro- 
perty of the company which are not refer- 
able to any of the industrial undertakings. 
The respondents are hereby restrained from 
in any manner interfering with the corporate 
entity, the assets and property which are out- 
side the impugned order. The respondents 
would release from its control and custody 
and/or deliver possession of any assets or 
property of the company, which are not re- 
ferable to the industrial undertakings in 
terms of the observations made in paras. 46 
and 47 of the judgment, within a period of 
three months from today (May 1, 1979). In 
the peculiar circumstances the parties would 
bear their respective costs.” 

14. On the application of the Company, . | 
the Delhi High Court certified under Arti- 
cle 133 of the Constitution that the case was 
fit for appeal to this Court. Subsequently, 
on July 12, 1979, a similar certificate was 
granted by the High Court to the Union of 
India and the National Textile Corporation 
Ltd. Consequently, the Company, the Union 
of India and the National Textile Corpora- 
tion have filed Civil Appeals 1629, 2087 and 
1857 of 1979, respectively, in this Court. All 
the three appeals will be disposed of by this 
judgment. 

14-A. The primary, two-fold proposition 
posed and propounded by Shri F. S. Nari- 
man, learned counsel for the appellant-Com- 
pany in Civil Appeal 1629 of 1979, is as 
follows : 

(a) Whether it is necessary to observe the 
rules of natural justice before issuing a 
notified order under Section 18-AA or 
enforcing a decision under Section 18-AA or 
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(b) Whether the provisions of S. 18-AA 
and/or Section 18-F impliedly exclude rules 
of natural justice relating to prior hearing. 


15. There were other contentions also 
which were canvassed by the learned coun- 
sel for the parties at considerable length. 
But for reasons mentioned in the final part 
of this judgment, we do not think it neces- 
sary, for the disposal of these appeals, to 
deal with the same. 


_ 16. Thus, the first point for consideration 
is, whether, as a matter of law, it is neces- 
sary, in accordance with the rules of natural 
justice, to give a hearing to the owner of 
an undertaking before issuing a notified 
order, or enforcing a decison of its take- 
over under Section 18-AA. 

17. Shri Nariman contends that there is 
nothing in the language, scheme or object of 
the provisions in Section 18-AA and/or Sec- 
tion 18-F which expressly or by inevitable 
implication, excludes the application of the 
principles of natural justice or the giving of 
a pre-decisional hearing, adapted to the 
Situation, to the owner of the under- 
taking. It is submitted that mere use of the 
word “immediate’ in sub-clause (a) of Sec- 
tion 18-AA (1) does not show a legislative 
intent to exclude the application of audi 
alteram partem rule, altogether. It is main- 
tained that according to the decision of this 
Court in Keshav Mills Corporation v. Union 
of India, (1973) 3 SCR 22: (AIR 1973 SC 
389) even after a full investigation has been 
made under section of the I. D. R. Act, the 
Government has to observe the rules of 
natural justice and fairplay, which in the 
facts of a particular case, may include the 
giving of an opportunity to the affected 
owner to explain the adverse findings against 
him in the investigation report. In support 
of his contention, that the use of the word 
“immediate” in Section 18-AA (1) (a) does 
not exclude natural justice, learned counsel 
has advanced these reasons : 

(i) The word “immediate” in Cl. (a) has 
been used in coritradistinction to ‘investiga- 
tion’. It only means that under S. 18-AA 
action can be taken without prior investiga- 
tion under Section 15, if there is evidence in 
the possession of the Government, that the 
assets of the Company owning the under- 
taking are being frittered away by doing any 
of the three things mentioned in Clause (a); 
or, the undertaking has remained closed for 
a period of not less than three months and 
the condition of plant and machinery is such 


that it is not possible to restart the under-, 


taking. This construction, that the use of 
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the word “immediate” in Section 18-AA (1) 
(a) only dispenses with investigation under 
Section 15 and not with the principle of 
audi alterm partem altogether, is indicated 
by the marginal heading of Section 18-AA 
and para. 3 of the Statement of Objects and 
Reasons of the Amendment Bill which in- 
serted Section 18-AA, in 1971. 


(ii) The word ‘immediate’ occurs only in 
Clause (a) and not in Clause (b) of Sec- 
tion 18-AA (1). It would be odd if inten- 
tion to exclude this principle of natural jus- 
tice is spelt out in one clause of the sub-sec- 
tion, when its other clause does not exclude 
it. 

(ii) Section 18-F does not exclude a pre- 
decisional hearing. This section was there, 
when in Keshay Mills’ case, . (ibid), it was 
held by this Court, that even at the post- 
investigation stage, before passing an order 
under S. 18-A, the Government must proceed 
fairly in accordance with the rules of natural 
justice. The so-called post-decisional hearing 
contemplated by S. 18-F cannot be —and is 
not intended to be—a substitute for a pre- 
decisional hearing. Section 18-F, in terms, 
deals with the power of Central Government 
to cancel an order of take-over under two 
conditions, namely: First when “the purpose 
of an order under Section 18-A -has been 
fulfilled, or, second, when “for any other 
reason it is mot necessary that the order 
should remain in force”. “Any other reason” 
has reference to post-“take-over” circum- 
stances only, and does not cover a reason 
relatable to pre-takeover circumstances, An 
order of cancellation under Section 18-F is 
intended to be prospective. This is clear 
from the plain meaning of the expression 
“remain in force”, “necessary” etc. used in 
the section. 

Section 18-F incorporates only a facet, 
albeit qualified, of Section 21 of the Gene- 
ral Clauses Act. (Kamla Prasad Khetan v. 
Union of India, 1957 SCR 1052 : (AIR 1957 
SC 676) referred to). Therefore, the illusory 
tight given by Section 18-F to the aggrieved 
owner of the undertaking, to make an ap- 
plication for cancellation of the order, is 
not a full right of appeal on merits. The 
language of the section impliedly prohibits 
an enquiry into circumstances that led to 
the passing of the order of “take-over”, and 
under it, the aggrieved person is not entitled 
to show that on merits, the order was void 
ab initio. 

_ As held by a Bench (consisting of Bhag- 
wati and Vakil, JJ.) of the Gujarat High 
Court, in Dosabhai Ratanshah Keravale v. 
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State of Gujarat, (1970) 11 Guj LR 361 a 
power to rescind or cancel an order, analog- 
ous to that under Section 21, General Clauses 
Act, has to be construed as a power of pro- 
spective cancellation, and not of retroactive 
obliteration. It is only the existence of a full 
right of appeal on the merits or the existence 
of a provision which unequivocally confers 
a power to reconsider, cancel and obliterate 
completely the original order, just as in ap- 
peal, which may be construed to exclude 
natural justice or a pre-decisional hearing in 
an emergent situation. (Reference on this 
point has been made to Wade’s Administra- 
tive Law, 4th Edition, pp. 464 to 468). 

(iv) ‘Immediacy’ does not exclude a duty 
to act fairly, because, even an emergent 
situation can co-exist with the canons of 
natural justice. The only effect of urgency 
on the application of the principle of fair- 
hearing would be that the width, form and 
duration of the hearing would be tailored to 
the situation and reduced to the reasonable 
minimum so that it does not delay and de- 
feat the purpose of the contemplated action. 

(v) Where the civil consequences of the 
administrative action — as in the instant 
case — are grave and its effect is highly pre- 
judicial to the rights and interests of the 
person affected and there is nothing in the 
language and scheme of the statute which 
unequivocally excludes a fair pre-decisional 
hearing, and the post-decisional hearing pro- 
vided therein is not a real remedial hearing 
equitable to a full right of appeal, the Court 
should be loath to infer a legislative intent 
to exclude even a minimal fair hearing at 
the pre-decisional stage merely on ground of 
urgency. (Reference in this connection has 
been made to Wade’s Administrative Law, 
ibid, page 468 bottom) 

18. Applying the proposition propounded 
by him to the facts of the instant case, Shri 
Nariman submits that there was ample time 
at the disposal of the Government to give a 
reasonably short notice to the Company to 
present its case. In this connection, it is 
pointed out that according to para. 3 of the 
further affidavit filed by Shri Daulat Ram on 
behalf of the Union of India and other res- 
pondents the Central Government had in its 
possession two documents, namely: (a) copy 
of the Survey Report on M/s. Swadeshi 
Cotton Mills Company Ltd., covering the 
period from May to September, 1977 pre- 
pared by the office of the Textile Commis- 
sioner, and (b) Annual Report (dated Sep- 
tember 30, 1977) of the Company for the 
year ending March 31, 1971. In addition, 
the third circumstance mentioned in the affi- 
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davit of Shri Daulat Ram is, that by an 
order dated January 28, 1978, the Central 
Government appointed four Government OMi- 
cials, including one from. the office of the 
Textile Commissioner, to study the affairs of 
the Company and to make recommendation. 
This Official Group submitted its report on 
February 16, 1978. It is submitted that this 
evidence on the basis of which the impugned 
order was passed, was not disclosed to the 
appellant Company till May 1978, only after 
it had filed the writ petition in the High 
Court to challenge the impugned order. It 
is emphasised that if the Survey Report was 
assumed to contain something adverse to the 
appellants, there was time enough — about 
six weeks between the submission of the 
Survey Report and the passing of the im- 
pugned order — for giving a short, reason- 
able opportunity to the appellants to explain 
the adverse findings against them. It is 
urged that even if there was immediacy, 
situational modifications could be made to 
meet the requirement of fairness, by reducing 
the period of notice; that even the manner 
and form of such notice could be simplified 
to eliminate delay, that telephonic notice or 
short opportunity for furnishing their ex- 
planation to the Company might have satis- 
fied the requirements of natural justice. Such 
an opportunity of hearing could have been 
given after the passing of a conditional tenta- 
tive order and before its enforcement under 
Section 18-AA. For the interregnum suitable 
interim action such as freezing the assets of 
the Company or restraining the Company 
from creating further encumbrances, etc. 
could be taken under Section 16. 


19. Reference in this connection has been 
made to Keshav Mill’s case (ibid) (AIR 1973 
SC 389); Mohinder Singh Gill v. Chief 
Election Commr. of India, (1978) 2 SCR 272: 
(AIR 1978 SC 851); Maneka Gandhi v. 
Union of India, (1978) 2 SCR 621 : (AIR 
1978 SC 597); Sukhdev Singh v. Bhagatram 
Sardar Singh, (1975) 3 SCR 619 : (AIR 1975 
SC 1331); A. K. Kraipak v. Union of India, 
(1970) 1 SCR 457: (ATR 1970 SC 150); 
Ridge v. Baldwin, 1964 AC 40 at p. 196; 
Heatley v. Tesmanian Racing and Gaming 
Commission, 14 Aus LR 419; Comms. of 
Police v. Tanos, (1958) 98 CLR 383; Secy. 
of State for Education & Science v. Metro- 
politan Borough of Tameside, (1976) 3 All 
ER 665; Wiseman v. Borneman, (1971) AC 
297 Wade’s Administrative Law p. 465; 
Nawabkhan Abbaskhan v. State of Gujarat, 
(1974) 3 SCR 427 : (AIR 1974 SC 1471) and 
State of Orissa v. Dr. Bina Pani Dei, (1967) 
2 SCR 625 : (AIR 1967 SC 1269). 
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-20. As against this, Shri Soli- Sorabjt, 
learned Solicitor-General appearing ‘on behalf 
of respondent 1, contends that the presump- 
tion in favour of audi alteram partem rule 
stands impliedly displaced by the language, 
scheme, setting, and the purpose of the pro- 
yision in Section 18-AA. Ht is maintained 
that Section 18-AA, on its plain terms, .deals 
with situations where immediate - preventive 
action is required. The paramount concern 
is to avoid serious problems which may be 
caused by fall in production. - The purpose 
of an order under Section 18-AA is not to 
condemn the owner but to protect the sche- 
duled industry. The issue under Sec. 18-AA 
is not solely between the Government and 
the management of the industrial under- 
taking. The object of taking action under 
this section is to protect other outside inte- 
rests of the community at large and the 
workers. On these premises, it is urged, the 
context, the subject-matter and the legislative 
history of Section 18-AA negative the neces- 
sity of giving a prior hearing; that S. 18-AA 
does not contemplate any interval between 
the making of an order thereunder and its 
enforcement, because -it is designed to meet 
an emergent situation by immediate preven- 
tive action.” Shri Sorabji submits that this 
rule of natural justice in a modified form 
has been incorporated in Section 18-F which 
gives an opportunity. of a post-decisional 
hearing to the owner. of the undertaking who, 
if he feels aggrieved, can, on his application, 
be heard to show that even the original order 
under Section 18-AA was passed on invalid 
grounds and should be ‘cancelled or rescind- 
ed. Thus, Shri Sorabji does not go to the 
length of contending that the principles of 
natural justice have been fully displaced or 
completely excluded by Section 18-AA. ` On 
the contrary, his stand is that on a true con- 
struction of Section 18-AA read with Sec- 
tion 18-F, the requirements of natural justice 
and fair-play can be read into the statute 
only “in so far as conformance to such 
canons can reasonably and realistically be 
required of it”, by the provision for a re- 
medial hearing at a subsequent stage. _ 

21. Shri Sorabji further submits that since 
Section 18-F does not specify any period of 
time within which the aggrieved party can 
seek the relief thereunder, the opportunity of 
full, effective and post-decisional hearing has 
to be given within a reasonable’ time. 
Tt is stressed that under Section 18-F, the 
Central Government exercises curial func- 
tions, and that section confers on the ag- 
grieved owner a right to apply to the Gov- 
ernment to cancel the order of takeover. On 
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a -true construction this section casts an 
obligation on the Central Government to deal 
with and dispose: of an application filed 
thereunder with reasonable expedition. Shri - 
Sorabji further concedes that on the well- 
settled principle .of implied and ancillary 
powers, the right of hearing afforded by Sec- 
tion 18-F carries with it the right to have 
inspection and -copies of all the relevant 
books, documents, papers etc. and the sec- 
tion obligates the Central Government to 
take all steps which are necessary for the 
effective. hearing and disposal of an applica- 
tion under Section 18-F. 


22. Shri Sorabji has in connection with 
his arguments cited these authorities : Mohin- 
der Singh. Gill v. Chief Election Commr. 
(ibid) (AIR 1978 SC 851); In re H. K. (An 
Infant) Official Solicitor v. K., 1965 AC 201 
(HL); Collymore v. Attorney General, (1969) 
2.All ER 1207; Union of India v. J. N. 
Sinha, AIR 1971 SC 40; Judicial Review, 3rd 
Edn. by De Smith pages 162, 167, 169 and 
170; R. v. Davey, (1899) 2 QB’30i; Annie G. 
Phillips v. Commr. of Internal. Revenue, 
(1931) 283.US 589; John H. N. Fahey v. 
Paul -Millonee, (1947) 332 US 245; Schwartz’s 
‘Administrative Law’, 1976 Ed p. 210, para- 
graph 74; Madhav Hayawadarrao Hoskot v. 
State of! Maharashtra, (1979) 1 SCR 192: 
(AIR 1978 SC 1548); Vijay Kumar Mundhra 
v. Union of India, ILR (1972):2 Delhi 483 
{FB); Velltukumel v. Reserve Bank of India, 
1962 Supp 3 SCR 632 : (AIR 1962 SC 1371): 
Municipal Corporation of Calcutta v. Cal- 
cutta Tramways Co. Ltd., (1964) 5-SCR 25: 
(AIR 1964 SC 1279) and Furnell v. Whan- 
garei High School Bosra, (1973) 1 All ER 
400. 


23. Before dealing with the. čontentions 
advanced on both sides, it will be useful to 
have a, general idea of the concept of 

‘natural justice” and the broad principles 
governing its application or exclusion in the 
construction or administration of statutes and 
the exercise of judicial or administrative 
powers by an authority or tribunal constituted 
thereunder. 

24. Well then, what is “natural justice”? 
The phrase is not capable of -a static and 
precise definition. It cannot be imprisoned 
in the straight-jacket of a cast-iron formula. 
Historically, “natural justice’ has been used 
in a way “which implies the existence of 
moral. principles of. self-evident and un- 
arguable truth”, “Natural Justice” by Paul 
Jackson, 2nd,Edn. page 1. In course of 
time, judges- nurtured in the traditions of 
British jurisprudence, often invoked it in con- 
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junction with a reference to “equity and good 
conscience”. Legal experts of earlier genera- 
tions did not draw any distinction between 
< “natural justice” and “natural law”. “Natu- 
ral justice” was considered as “that part of 
natural law which relates to the administra- 
tion of justice”. Rules of natural justice are 
not embodied rules. Being means to an end 
and not an end in themselves, it is not pos- 
sible to make an exhaustive catalogue of 
such rules, 


25. But two fundamental maxims of 
Natural justice have now become deeply and 
indelibly ingrained in the common conscious- 
ness of mankind, as pre-eminently necessary 
to ensure that the law is applied impartially, 
objectively and fairly. Described in the 
form of latin tags these twin principles are: 
(i) audi alteram partem and (ii) nemo judex 
in re sua. For the purpose of the question 
posed above, we are primarily concerned 
with the first. This principle was well-re- 
cognised even in the ancient world. Seneca, 
the philosopher, is said to have referred in 
Medea that it is unjust to reach decision with- 
out a full hearing. In Maneka Gandhi’s case 
(AIR 1978 SC 597) Bhagwati, J. emphasised 
that audi alteram partem is a highly effec- 
tive rule devised. by the Courts to ensure that 
a statutory authority arrives at a just deci- 
sion and it is calculated to act as a healthy. 
check on the abuse or misuse of power. 
Hence its reach should not be narrowed and 
its applicability circumscribed. 


26. During the last two decades, the con- 
cept of natural justice has made great strides 
in the realm of administrative law. Before 
the epoch-making decision of the House of 
Lords in Ridge v. Baldwin, (1964 AC 40) it 
was generally thought that the rules of 
natural justice apply only to judicial or 
quasi-judicial proceedings; and for that pur- 
pose, whenever a breach of the rule of 
natural justice was alleged, Courts in Eng- 
land used to ascertain whether the impugned 
action was taken by the statutory authority 
or tribunal in the exercise of its administra- 
tive or quasi-judicial power. In India also, 
this was the position before the decision, 
dated February 7, 1967, of this Court in Dr. 
Bina Pani Dei’s case (ibid) (AIR 1967 SC 
1269); wherein it was held that even an ad- 
ministrative order or decision in matters in- 
volving civil consequences, has to be made 
consistently with the rules of natural justice. 
This supposed distinction between quasi-judi- 
cial and administrative decisions, which was 
perceptibly mitigated in Bina Pani Dei’s case, 
was further rubbed out to a vanishing point 
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in A. K. Kraipak v. Union of India (ibid) 
(AIR 1970 SC 150) thus: i 


“If the purpose of these rules of natural 
justice is to prevent miscarriage of justice 
one fails to see why those rules should be 
made inapplicable to administrative enquiries. 
Often times it is not easy to draw the line 
that demarcates administrative enquiries from 
quasi-judicial enquiries ... ... ... Arriving 
at a just decision is the aim of both quasi- 
judicial enquiries as well as administrative 
enquiries. An unjust decision in an admin- 
istrative enquiry may have more far-reach- 
ing effect than a decision in a quasi-judicial 
enquiry.” ` 

27. In A. K. Kraipak’s case, the Court 
also quoted with approval the observations 
of Lord Parker from the Queens Bench de- 
cision in In re H. K. (An Infant) (ibid) (1965 
AC 201) which were to the effect, that good 
administration and an honest or bona fide 
decision require not merely impartiality or 
merely bringing one’s mind to bear on the 
problem, but acting fairly. Thus irrespective 
of whether the power conferred on a statu- 
tory body or tribunal is administrative or 
quasi-judicial, a duty to act fairly, that is, 
in consonance with the fundamental princi- 
ples of substantive justice is generally im- 
plied, because the presumption is that in a 
democratic polity wedded to the rule of law, 
the State or the Legislature does not intend 
tbat in the exercise of their statutory powers 
its functionaries should act unfairly or un- 
justly. f 

28. In the language of V. R. Krishna 
Iyer, J. (vide Mohinder Singh Gill’s case, ibid) 
(AIR 1978 SC 851): 

“Subject to certain necessary limitations 
natural justice is now a brooding omnipre- 
sence although varying in its play. Its 
essence is good conscience in a given situa- 
tion; nothing more — but nothing less.” 


29. The rules of natural justice can operate 
only in areas not covered by any law validly 
made. They can supplement the law but can- 
not supplant it (Per Hegde, J. in A. K. Krai- 
pak, ibid) (AIR 1970 SC 150). If a statu- 
tory provision either specifically or by in- 
evitable implication excludes the application 
of the rules of natural justice, then the Court 
cannot ignore the mandate of the Legisla- 
ture. Whether or not the application of the 
principles of natural justice in a given case 
has been excluded, wholly or in part, in the 
exercise of statutory power, depends upon the 
language and basic scheme of the provision 
conferring the power, the nature of the 
power, the purpose for which it is conferred 
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and the effect of the exercise of that power. 
(See Union of India v. J. N. Sinha, ibid} 
(AIR 1971 SC 40). 


30. The maxim audi alteram partem has 
many facets. Two of them are: (a) notice 
of the case to be met; and (b) opportunity to 
explain. This rule is universally respected 
and duty to afford a fair hearing in Lord 
Loreburn’s oft-quoted language, is “a duty 
lying upon every one who decides some- 
thing”, in the exercise of legal power. The 
rule cannot be sacrificed at the altar of ad- 
ministrative convenience or celerity; for, 
“convenience and justice’ — as Lord Atkin 
felicitously put it —- “are often not on speak- 
ing terms” General Council of Medical Edu- 
cation v. Spackman, (1943) AC 627 at 
p. 638. 


31. The next general aspect to be con- 
sidered is: Are there any exceptions to the 
application of the principles of natural jus- 
tice, particularly the audi alteram partem 
tule? We have already noticed that the 
statute conferring the power, can by express 
language exclude its application. Such cases 
do not present any difficulty. However, diffi- 
culties arise when the statute conferring the 
power does not expressly exclude this rule 
but its exclusion is sought by implication 
due to the presence of certain factors: such 
as, urgency, where the obligation to give 
notice and opportunity to be heard would 
obstruct the taking of prompt action of a 
preventive or remedial nature. It is pro- 
posed to dilate a little on this aspect, because 
in the instant case before us, exclusion of 
this rule of fair hearing is sought by implica- 
tion from the use of the word ‘immediate’ in 
Section 18-AA (1). Audi alteram partem 
rule may be disregarded in an emergent situa- 
tion where immediate action brooks no delay 
to prevent some imminent danger or injury 
or hazard to paramount public interests. 
Thus, Section 133 of the Code of Criminal 
Procedure, empowers the magistrates speci- 
fied therein to make an ex parte conditional 
order in emergent cases, for removal of 
dangerous public nuisances. Action under 
Section 17, Land Acquisition Act, furnishes 
another such instance. Similarly, action on 
grounds of public safety, public health may 
justify disregard of the rule of prior hearing. 


32. Be that as it may, the fact remains 
that there is no consensus of judicial opinion 
on whether mere urgency of a decision is a 
practical consideration which would uni- 
formly justify mon-observance of even an 
abridged form of this principle of natural 
justice. In Durayappah v. Fernando, (1967) 
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2 AC 337. Lord Upjohn observed that 
“while urgency may rightly limit such op- 
portunity timeously, perhaps severely there 
can never be a denial of that opportunity if 
the principles of natural justice are ap- 
plicable. 


33. These observations of Lord Upjohn 
in Durayappah’s case were quoted with ap- 
proval by this Court in Mohinder Singh 
Gils case (AIR 1978 SC 851). It is there- 
fore, proposed to notice the same here. 


34. In Mohinder Singh Gill’s case (AIR 
1978 SC 851) the appellant and the third res- 
pondent were candidates for election in a 
Parliamentary Constituency. The appellant 
alleged that when at the last hour of count- 
ing it appeared that he had all but won the 
election, at the instance of the respondent, 
violence broke out and the Returning Officer 
was forced to postpone declaration of the re- 
sult. The Returning Officer reported the 
happening to the Chief Election Commis- 
sioner. An officer of the Election Commis- 
sion who was an observer at the counting, 
reported about the incidents to the Commis- 
sion. The appellant met the Chief Election 
Commissioner and requested him to declare 
the result. Eventually, the Chief Election 
Commissioner issued a notification which 
stated that taking all circumstances into con- 
sideration the Commission was satisfied that 
the poll had been vitiated, and ‘therefore in 
exercise of the powers under Article 324 of 
the Constitution, the poll already held was 
cancelled and a repoll was being ordered in 
the constituency. The appellant contended 
that before making the impugned order, the 
Election Commission had not given him a 
full and fair hearing and all that he had was 
a vacuous meeting where nothing was dis- 
closed. The Election Commission contended 
that a prior hearing has, in fact, been given 
to the appellant. In addition, on the ques- 
tion of application of the principles of natu- 
ral justice, it was urged by the respondents 
that the tardy process of notice and hearing 
would thwart the conducting of elections 
with speed, that unless civil consequences 
ensued, hearing was not necessary and that 
the right accrues to a candidate only when 
he is declared elected. This contention, 
which had found favour with the High 
Court, was negatived by this Court. Deliver- 
ing the judgment of the Court, V. R. Kri- 
shna Iyer, J., lucidly explained the meaning 
and scope of the concept of natural justice 
and its role in a case where there is a com- 
petition between the necessity of taking 
speedy action and the duty to act fairly. It 
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will be useful to extract those illuminating 
observations, in extenso: 


“Once we understand the soul of the rule 
as fair play in action — and it is so — we 
must hold that it extends to both the fields. 
After all, administrative power in a demo- 
eratic set-up is not allergic to fairness in 
action and discretionary executive justice 
cannot degenerate into unilateral injustice. 
Nor is there ground to be frightened of delay, 
inconvenience and expense, if natural jus- 
tice gains access. For fairness itself ig a 
flexible, pragmatic ‘and relative concept, not 
a rigid, ritualistic or sophisticated abstrac- 
tion. It is not a bull in a china shop, nor a 
bee in one’s bonnet. Its essence is good 
conscience in a given situation; nothing more 
-~but nothing less. The ‘exceptions’ to the 
rules of natural justice are a misnomer or 
rather are but a shorthand form of expres- 
sing the idea that in those exclusionary cases 
nothing unfair can be inferred by not afford- 
ing an opportunity to present or meet a 
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35. After referring to several decisions, in- 
cluding the observations of Lord Upjohn in 
Durayappah’ v. Fernando, (1967) 2 AC 337 
the Court explained that mere invocation or 
existence of urgency does not exclude the 
duty of giving a fair hearing to the person 
affected : 


“It is untenable “heresy, in our view, to 
lock-jaw the victim or act behind his ‘back 
by tempting invocation of urgency, unless 
the clearest case of public injury flowing 
from the least ‚delay is self-evident. Even 
in such cases a remedial hearing as soon as 
urgent action has been taken is the next 
best. Our objection is not to circumscription 
dictated by circumstances, but to annhilation 
as an easy escape from a benignant, albeit 
inconvenient obligation. The procedural pre- 
condition of fair hearing, however minimal, 
eyen post-decisional, has relevance to admin- 
istrative and judicial gentlemanliness.” ........ 

» “We may not be taken to say: that situa- 
tional modifications to notice and hearing are 
altogether impermissible ... ....... The glory 
of. the law is not that sweeping rules are laid 
down but that it tailors principles to practi- 
cal meeds, doctors remedies to suit the patient 
promotes not-freezes. Life’s processes, if we 
may mix metaphors.” 

36. The Court further . emphasised: the 
hecessity of striking pragmatic balance be- 
tween the competing requirements of acting 
urgently and fairly, thus : 

“Should the cardinal principle of ‘hearing’ 
as condition for decision-making be marty- 
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red for the cause of administrative, im- 
mediacy? We think not. The full panoply 
may not be there but a manageable minimum 
may make-do,” : 

“In Wiseman v. Borneman (1971 AC 297) 
there was a hint of the competitive claims of 
hurry and hearing. Lord Reid said: ‘Even 
where the decision has to be reached. by a 
body acting judicially, there must be a 
balance between the need for expedition and 
the need to give full opportunity to the de- 
fendant to see material against him ‘(emphasis 
added). 

We agree that the elaborate and ‘sophisti- 
cated methodology of a formalised hearing 
may be injurious to promptitude so essential 
in an election under way. Even so, natural 
justice is pragmatically flexible and is amend- 
able to capsulation under the compulsive 
pressure of circumstances. To burke it 
altogether may not be a stroke of fairness 
except in very exceptional circumstances”. 
The Court further pointed out that the com- 
peting claims of hurry and hearing can be 
réconciled by making situational modifica- 
tions in the audi alteram partem rule: 

“Lord Denning.M. R., in Howard v. Borne- 
man, (1974) 3 WLR 660 summarised the ob- 
servations of the Law Lords in this form. 
No docfrinaire approach is desirable but the 
Court must be anxious to salvage the car- 
dinal rule to the extent permissible i in a given 
case. After’ all, it is not .obligatory that 
counsel should be allowed to appear nor is 
it compulsory that oral evidence should be 
adduced. Indeed, it is not even, imperative 
that written statemenfs should be called for 
disclosure of the prominent circumstances 
and asking for an immediate explanation 
orally or otherwise may, in many cases, be 
sufficient compliance. It is even conceivable 
that an urgent meeting with the concerned 
parties, summoned at an hour’s ‘notice, or in 
a crisis, even a telephone. call, may “suffice. 
If all that is not possible as in the case of 
a fleeing person whose passport has to be 
impounded lest he should evade the’ course 
of justice or a dangerous nuisance needs im- 
mediate abatement, the action may be taken 
followed immediately by a hearing for the 
purpose of sustaining or setting aside the 
action to the extent feasible. It is quite on 
the cards that the Election Commission, if 
‘pressed by circumstances may give a short 
hearing. In any view, it is not easy to ap- 
preciate whether before further steps got 
under way he -could have afforded an op- 
portunity of hearing the parties, and revoke 
fhe earlier directions .............. All that we 


need emphasize is that the content of natural 
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justice is a dependent variable, not an easy 
casualty. Civil consequence’ undoubtedly 
cover infraction of not merely property oF 
personal rights but of civil liberties, material 
deprivations and non-pecuniary damages. In 
its comprehensive connotation, everything 
that affects a citizen in his civil life inflicts a 
civil consequence.” 

(emphasis added) 

37. In Maneka Gandhi (AIR 1978 SC 597) 
it was laid down that where in an emergent 
situation, requiring immediate action, it is 
not practicable to give prior notice or op- 
portunity to be heard, the preliminary action 
should be soon followed by a full remedial 
hearing. 

38. The High Court of Australia in Com- 
missioner of Police v. Tanos, (1958) 98 CLR 
383 ibid, held that some urgency, or neces- 
sity of prompt action does not necessarily 
exclude natural justice because a true 
emergency situation can be properly dealt 
with by short measures. In Heatley v. Tas- 
manian Racing & Gaming Commission, ibid, 
14 Aus LR 519 the same High Court held 
that without the use of unmistakable 
language in a statute, one would not attri- 
bute to Parliament an intention to authorise 
the Commission to order a person not to 
deal in shares or attend a stock exchange 
without observing natural justice. In circum- 
stances of likely immediate detriment to the 
public, it may be appropriate for the Com- 
mission to issue a warning-off notice without 
notice or stated grounds but limited to a 
particular meeting, coupled with a notice 
that the Commission proposed to make a 
long-term order on stated grounds and to 
give an earliest practicable opportunity to the 
person affected to appear before the Com- 
mission and show why the proposed long- 
term order be not made. 

39. As pointed out in Mohinder Singh 
Gill v. Chief Election Commr. (AIR 1978 
SC 851) and in Maneka Gandhi v. Union 
of India (AIR 1978 SC 597) (ibid) such cases 
where owing to the compulsion of the fact 
situation or the necessity of taking speedy 
action, no pre-decisional hearing is given but 
the action is followed soon by a full post- 
decisional hearing to the person affected, do 
not, in reality, constitute an ‘exception’ to 
the audi alteram partem rule. To call such 
cases an ‘exception’ is a misnomer because 
they do not exclude ‘fair-play in action’, but 
adapt it to the urgency of the situation by 
balancing the competing claims of hurry 
and hearing. 

49. “The necessity for speed”, writes Paul 
Jackson, “may justify immediate action, it 
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will, however, normally allow for a hearing 
at a later stage. The possibility of such a 
hearing — and the adequacy of any later 
remedy should the initial action prove to have 
been unjustified — are considerations to be 
borne in mind when deciding whether the 
need for urgent action excludes a right to 
rely on natural justice. Moreover, however, 
the need to act swiftly may modify or limit 
what natural justice requires, it must not be 
thought ‘that because rough, swift or imper- 
fect justice only is available that there ought 
to be no justice’ Pratt v. Wanganui Educa- 
tion Board.” 


41. Prof, de Smith, the renowned author 
of ‘Judicial Review’ (3rd Edn.) has at p. 170, 
expressed his views on this aspect of the 
subject, thus: 


“Can the absence of a hearing before a 
decision is made be adequately compensated 
for by a hearing ex post facto? A prior 
hearing may be better than a subsequent 
hearing, but a subsequent hearing is better 
than no hearing at all; and in some cases the 
courts have held that statutory provision for 
an administrative appeal or even full judicial 
review on the merits are sufficient to nega- 
tive the existence of any implied duty to hear 
before the original decision is made. The 
approach may be acceptable where the 
original decision does not cause serious de- 
triment to the person affected, or where 
there is also a paramount need for prompt 
action, or where it is impracticable to afford 
antecedent hearings.” 


42. In short, the general principle — as 
distinguished from an absolute rule of uni- 
form application — seems to be that where! 
a statufe does not, in terms, exclude this rule 
of prior hearing but contemplates a post de-' 
cisional hearing amounting to a full review: 
of the original order on merits, then such a) 
statute would be construed as excluding the 
audi alteram partem rule at the pre-decisional| 
stage. Conversely, if the statute conferring: 
the power is silent with regard to fhe giving! 
of a pre-decisional hearing to the person 
affected and the administrative decision 
taken by the authority involves civil conse- 
quences of a grave nature, and no full re- 
view or appeal on merits against that deci-! 
sion is provided, courts will be extremely! 
reluctant fo construe such a statute as ex- 
cluding the duty of affording even a minimal 
hearing shorn of all its formal trappings and, 
dilatory features at the pre-decisional stage, 
unless, viewed pragmatically, it would para- 
lyse the administrative process or frustrate 
the need for utmost promptitude. In, short, 
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jthis rule of fairplay “must not be jettisoned 
save in very exceptional circumstances where 
lcompulsive necessity so demands”. The 
‘court must make every effort to salvage this 
cardinal rule to the maximum extent pos- 
sible, with situational modifications. But, to 
recall the words of Bhagwati, J., the core of 
it must, however, remain, namely, that the 
person affected must have reasonable op- 
portunity of being heard and the hearing 
must be a genuine hearing and not an empty 
public relations exercise. 





43. Keeping the general principles stated 
above, let us now examine the scheme, con- 
tent, object and legislative history of the 
relevant provisions of the I. D. R. Act. 


44. The I. D. R. Act (Act 65 of 1951) 
came into force on May 8, 1952. The State- 
ment of Objects and Reasons published in 
the Gazette of India, dated March 26, 1949, 
says that its object is to provide the Central 
Government with the means of implement- 
ing their industrial policy which was an- 
nounced in their resolution, dated April 6, 
1948, and approved by the Central Legisla- 
ture. The Act brings under Central Control 
the development and regulation of a number 
of important industries, specified in its First 
Schedule, the activities of which affect the 
country as a whole and the development of 
which must be governed by economic factors 
of all India import. The requirement with re- 
gard to registration, issue or revocation of 
licences of ‘these specific industrial under- 
takings has been provided in Chapter If of 
the Act. Section 3 (d) defines an ‘industrial 
; undertaking’ to mean “any undertaking per- 
. taining to a scheduled industry carried on in 
ome or more factories by any person or 
authority including Government”; Clause (f) 
of the same section defines “owner” in rela- 
tion to an undertaking. 


: 45. Section 15 gives power to the Cen- 
tral Government to cause investigation to be 
made into a scheduled industry or industrial 
undertaking. The section reads as follows: 
- “Where the Central Government is of the 
opinion that— 

- (a) in respect of any scheduled industry or 
industrial undertaking or undertakings— 

_ (i) there has been, or is likely to be a 
substantial fall in the volume of production 
in respect of any articles or class of articles 
relatable to that industry or manufactured 
or produced in the industrial undertaking or 
undertakings, as the case may be, for which, 
having regard to the economic conditions 
prevailing, there is no justification; or 
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(ii) there has been, or is likely to be, a 
marked deterioration in the quality of any 
article or class of articles relatable to that 
industry or manufactured or produced in the 
industrial undertaking or undertakings, as 
the case may be, which could have been or 
can be avoided; or 

(iii) there has been or is likely to be a 
tise in the price of any article or class of 
articles relatable to that industry or manu- 
factured or produced in the industrial under- 
taking or undertakings, as the case may be, 
for which there is no justification; or 


(iv) it is necessary to take any such action 
as is provided in this Chapter for the pur- 
pose of conserving any resources of national 
importance which are utilised in the industry 
or the industrial undertaking or undertakings, 
as the case may be; or 

(b) any industrial undertaking is being 
managed in a manner highly detrimental to 
the scheduled industry concerned or to public 
interest; 
the Central Government may make or cause 
to be made a full and complete investigation 
into the circumstances of the case by such 
person or body of persons as it may appoint 
for the purpose.” 

46. Section 16 empowers the Central 
Government to issue appropriate directions to 
the industrial undertaking concerned on 
completion of investigation under Sec, 15. 
Such directions may be for all or any of 
the following purposes : 

(a) regulating the production of any arti- 
cle or class of articles by the industrial 
undertaking or undertakings and fixing the 
standards of production; ` 

(b) requiring the industrial undertaking or 
undertakings to take such steps as the Cen- 
tral Government may consider necessary, to 
stimulate the development of the industry to 
which the undertaking or undertakings relates 
or relate; 


(c) prohibiting the industrial undertaking 
or undertakings from resorting to any act or 
practice which might reduce its or their pro- 
duction, capacity or economic value; 

(d) controlling the prices, or regulating the 
distribution, of any article or class of arti- 
cles which have been the subject-matter of 
investigation.” 


Sub-section (2) enables the Central Govern- 
ment to issue such directions to the indus- 
trial undertakings pending investigation. 

47. In the course of the working of 
I. D. R. Act, certain practical difficulties 
came to light. One of them was that “Gov- 


1981 
ernment cannot take over the management 
of any industrial undertaking, even in a 


situation calling for emergent action without 
first issuing directions to it and waiting to 
see whether or not they are obeyed. In 
order to remove such difficulties, the 
Amending Act 26 of 1953 inserted Chap- 
ter II-A containing Sections 18-A to 18-F in 
the I. D. R. Act, Section 18-A confers 
power on the Central Government to assume 
management or control of an industrial 
undertaking in certain cases. The material 
part of the section reads as under: 

‘“(1} If the Central Government is of opin- 
ion that 


(a) an industrial undertaking to which 
directions have been issued in pursuance of 
Section 16 has failed to comply with such 
directions, or 

(b) an industrial undertaking in respect of 
which an investigation has been made under 
Section 15 (whether or not any directions 
have been issued to the undertaking) in 
pursuance of S. 16 
is being managed in a manner highly detri- 
mental to the scheduled industry concerned 
or to public interest, 
the Central Government may, by notified 
order, authorise any person or body of 
persons to take over the management of the 
whole or any part of the undertaking or to 
exercise in respect of the whole or. any -part 
“of the undertaking such functions of con- 
_trol as may be specified in the order. 

(2) Any notified order issued under sub- 
section (J) shall have effect for such period 
not exceeding five years as may be specified 
in the order.” 

Section 18-B specifies the effect of notified 
order under S. 18-A. Sub-section (1) of the 
section reads thus: 

“On the issue of a notified order under 
Section 18-A authorising the taking over of 
the management of an industrial . under- 
taking — 

(a) all persons in charge of the manage- 
ment including persons holding office as 
managers or directors of the industrial under- 
taking immediately before the issue of the 
notified order, shall be . deemed to have 
vacated their offices as such; 

(b) any contract of management between 
the industrial undertaking and any managing 
agent or any director thereof holding . office 
as such immediately before the issue .of the 
notified order shall be deemed to have been: 
terminated, ON Ga 
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(c) the managing agent, if any, appointed 
under Section 18-A shall be deemed to have 
been duly appointed as the managing agent 
in pursuance of the Indian Companies Act, . 
1913 (7 of 1913), and the memorandum and 
articles of association of the industrial 
undertaking, and the provisions of the said 
Act and of the memorandum and arti- 
cles shall, subject to the other provisions 
contained in this Act, apply accordingly, but 
no such managing agent shall be removed 
from office except with the previous consent 
of the Central Government; 


(d) the person or body of persons auth- 
orised under Section 18-A to take over the 
management shall take all such steps as may 
be necessary to take into his or their cus- 
tody or control all the property, effects and 
actionable claims to which the industrial 
undertaking is or appears to be entitled, and 
all the property and effects of the industrial 
undertaking, shall be deemed to be in the 
custody of the person or, as the case may 
be, the body of persons as from the date of 
the notified order; and 


(e) the persons, if any, authorised under 
Section 18-A to take over the management 
of an industrial undertaking which is a 
company shall be for all purposes the 
directors of industrial undertaking duly con- 
stituted under the Indian Companies Act, 
1913 (7 of 1913), and shall alone be entitled 
to exercise all the powers of the directors 
of the industrial undertaking, whether. such 
powers are derived from the said Act or 
from the memorandum or articles of asso- 
ciation of the industrial undertaking or from 
any other source.” 


Section 18-D provides that a person whose 
office is lost under Cl. (a) or whose contract 
of management is terminated under Cl. (b) 
of Section 18-B shall have no right to com- 
pensation for such loss or termination, Sec- 
tion 18-F is material. It reads thus: 


“If at any time it appears to the Central 
Government on the application of the owner 
of the industrial undertaking or otherwise 
that the purpose of the order made under 
Section 18-A has been fulfilled or that for 
any other reason it is not necessary that the 
order should remain-in force, the Central 
Government may, by notified order, cancel 
such order and on the cancellation of any 
such order the management or the control, 
as the case may be, of the industrial under- 
taking.shall vest in the owner of the u..der- 
taking.” 
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48. By the Constitution Fourth Amend- 
mènt Act 1955, Chap. IDA of the Í. D. R. 


Act was included as Item 19 in the Ninth 


Schedule of the Constitution. 

_ 49. Before we may come to Sec. 18-AA, 
we inay notice here the legislative policy 
with regard tò Cotton Textile Industry, as 
adiimbrated in the Cotton Textile Companiés 
Management of Undertakings atid Liquida- 
' tion of Reconstruction Act, 1967 (Act XXIX 
öf 1967). The Statement of Objects atid 
Reasotis for- enacting this statute, inter alia, 
says: 

“The cotton textile industfy providés one 
of the basic nacessitlas of life and affords 
gainful employment to millions of people. 
Over the last few years, this vital industry has 
been passing throtigh difficult times. Some 
mills bave already been closed down and 
the continuing écoflomic operation of many 
Others is beset with fany difficulties. These 
difficulties have been aggravated in many 
tases by the heavy burden of past debts. 
The takifig over the mandgeimetit of these 
mills for a limited time afd then restoring 
them to original owners has not remedied 
the situation. Steps are, therefore, necessary 
to bring about a degree of rationalisation 
uf the financial and managerial structure of 
such units with a view to their rehabilita- 
tion, so that production and employment 

may not suffer.” 

Textile Industry is also among “the industries, 
included in the First Schedule to the I. D. R. 
Act. l 


50. The Amëndmeñt Act 72 of 1971 ið- 
serted S. 18-AA in the ofiginal I. D, R. Aēt. 
The material part of the Statement of Objects 
and Reasons for introducing this Bill of 
1971 published in the Gazette of India 
Extraordinary, is as follows: 


' “The industries ificluded in the First 
Schedule ...... not only substantially 
contribute to the gross national produce of 
the country, but also afford gainful employ- 
ment to millions of people. For diverse 
reasons a nuffiber of industrial undertakings 
engaged in. these ifidustries have had to clése 
down and the continuing economic operation 
of mafy others is beset with serious diffi- 
culties affecting industrial production afd 
employment .... ....... During the period of 
take over Government has to invest public 
funds in such undertakings and it must be 
able to do so with a measure of coffidence 
about the continued efficient managemeiit of 
the undertaking at the end of the petiod of 
take over. In order to ensure that at the 
end of the period of take over by Govern- 
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ment, the industrial wnderfaking fs Bot Ie 
turfied to the same hands whith were re 
sponsible for its eamier misfortune, it has 
been provided in the Bill that.in Yelation 1 
an uhdértaking taken over by them, Gov- 
ethment will have the power tọ move for 
G) the sale of the undertaking at a resérve 
price or higher (Government purchasing it 
at the reSseive price if nd offer at orjabove 
the feserve price is fecéived), action being 
taken Ssimultanedusly fet the wiftding up of 
the company owning the industrial wnder- 
taking; of Gi) the fetonstraction of the 
eOmpany owning the industrial undertaking 
with a view to’ giving the Government 4 
controlling interest in it ves. ..... With a 
view to ensuring speedy action by Govern- 
ment, it has been provided in the Bill that 
if the Government has evidence to the effect 
that the assets of the company owning the 
industrial undertaking are bèng frittered 
away of the undertaking has been closed 
for a period not jess than three months and ` 
such clostfe i8 p¥éjudicial to the concerned 
scheduled industry and that the financial 
edndition of the compafiy owning the indus- 
telai undertaking and the condition of the 
plant and machinery installed in the under- 
taking is Such that it i$ possible to restart 
the Uidertaking and such restarting is fn 
the public interest, Government may take 
Over the Management Without an investiza- 
tion.” 
(emphasis added.) 
51. With the aforesaid objects in view, 
Section 18-AA was inserted by the Amend- 
ment Act No. 72 of 1971. The marginal 
headins of the section is to the efèct: 


-“Power to take over industrial whdertakings| , 


without investigation under certain circuTn- 
stances”: This marginal heading, it will be 
seen, accords with the Objects and Réasons 
extracted above. Section. 18:AA runs as 
under: : 


' “Without prejudice to any other provision 
of this Act, if, from the documentary or 
Othe? évidéfice in’ its possession, the Central 
Government iš satisfied, in relation tò an 
industrial undertaking that— 

(a) the persons incharge of sich 
trial undertaking have, by reckless 


jndus- 
ifivest- 


ments or creation of enéimbrances on the 
assets of the industtial undertaking, or by 
diversion of funds, brought about a situa- 


tion which is likely to affect the production 
of articles manufactured or produced in the 
industtial undertaking, and that immediate 
action is necessary to prevent such a sitta- 
tion; or 
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(b) it has been closed for a period of not 
less than three months (whether by reason 
of the voluntary winding up. of ‘the coms 
pany owning the industrial undertaking or 
for any other reason) and such closure is 
prejudicial to. the concerned scheduled in- 
dustry and that the financial condition of 
the company owning the industrial unders 
taking and the. condition of the plant and 
machinery of such undertaking are such 
that it is possible to, restart the undertaking 
and such restarting is necessary in the in- 
terests of the general public, í 
it may, by a notified order, authorise any 
peson (bereinaftey referred to as the ‘auth= 
orised person’) te take over the management 
of the whole œ any part off the industrial 
undertaking or to exercise in, respect of the 
whol or any pert of the undertaking such 
functions, of control as may be specified in 
the order, 

(2) Fhe provisions of sub-section (2) of 
Sec. 18-A shall, as fay as may be, apply to 
a notified order made undeyz . subsection (1) 
as they apply te a notified order made 
wader sub-section (1) of S. 18-A. 


(3) Nothing contained in swb-seetion (4). 


and sub-seetion (2) shall apply to an indus: 
trial undertaking owned by a company 
whieh is being wound up by or under the 
supervisien. ef the Court. 

(4), Where any notified order has been 
made under sub-section (1), the person oF 
hody of persons having, for the time being, 
charge of the management or contro} of the 
industria! undertaking, whether by or under 
the orders of any court or any contract, im 
strument or otherwise. shall notwithstanding 
anything contained in such order, contract, 
instrument or other arrangement, forthwith 
make over the charge of management og 
control, as the case may be, of the indus» 
trial undertaking to, the authorised person. 

(3) Fhe provisions of Sections 18-B to 
38-E (both inclusive} shall, as far as may 
be, apply to, or fn relation to, the industrial 
undertaking, in respect of which a notified 
order has: been made under sub-section (1), 
as, they apply to an industrial undertaking 
im gelation to which a- notified order has 
beem issued undey S. 18-A.” 

52. A comparison of tħe provisions of 
Section 18-A (1). (b) and Sec. 18-AA (1) (a) 
would bring out two, maim points of dis 
tinetion: First, action under S. 18-A. (1) (b) 
eam be taken only after an inves*igation, had 
been made under Section 15, while under 
S. §8-AA (1) (a) or (b) action can be taken 
without such investigation. The language, 
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scheme and sefting of S. 18-AA read in the 
light of the Objects and Reasons for en- 
acting this provision make this position clear 
beyond doubt, Second, hefore taking action 
under S. 18-A (1) (b), the Central Govern- 
ment has to form an opinion on the basis 
of the investigation eanducted under S. 15, 
in regard to the existence of the objective 
fact, namely: that the industrial undertaking 
is being managed in a manner highly detri- 
mental ta the scheduled industry concerned 
or to publio interest; while under Sec- 
tion 18-AA (1) (a) the Government has tọ 
Satisfy itself that the persons incharge of 
the undertaking have brought about a situa- 
tien likely to cause fall in production, by 
committing any of the three kinds of acts 
specified in that provision. This shows that 
the preliminary objective fact attributable 
to the persons in charge of the management 
or affairs of the undertaking, on the basis 
of which action may be taken under S, 18-A 
(1) (b), is of far wider amplitude than 
the circumstances, the existence of which is 
a sine qua non for taking action under Sec; 
tion 18-AA (1), The phrase “highly detri- 
mental to the scheduled industry or public 
interest” in Section 18-A is capable of being 
construed to cover a large variety of acts or 
things which may be considered wrong with 
the manner of running the industry by the 
management. In contrast with it, action 
under S, t8-AA (t) (a) can be taken only if 
the Centrat Government is satisfied with| 
regard to the existence of the twin condi 
tions specifically mentioned therein, on thel 
basis of evidence in its possession. 


33. Erom an analysis of S, 18-AA (1}(a), 
it will be clear that as a necessary prelie 
minary te the exercise of the power there- 
under, the Central Government must be 
satisfied “from documentary or otier evi- 
dence in its possession” in regard to the 
co-existence of two circumstances: 

(G) that the persons in charge of the in. 
dustrial undertaking have by committing 
any of these acts, namely, reckless invests 
ments, er creation of incumbrances on the 
assets of industrial undertaking, op by dis 
version of funds, byought about a situation, 
which is likely to affect the production of 
the article manufactured or produced in 
the industrial undertaking, and 

Gi) that immediate action is necessary to 
prevent such a situation, 

34, Speaking for the High Court (major 
ity), the learned Chief Justice (Deshpande, 
C. J.) has, observed that only with regard to 
the fulfilment of condition @ the satisface 
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tion of the Government is required to be 
objectively reached on the basis of relevant 
evidence in its possession; while with regard 
to condition (ii), that is, the need for imme- 
diate action, it is purely subjective, and 
therefore, the satisfaction of the Government 
with regard to the immediacy of the situa- 
tion is outside the scope of judicial review. 


55. Shri Sorabji has in his 
forcefully supported this opinion of the 
High Court. He maintains that the satis- 
faction of the Government with regard to 
the existence of the immediacy is not justi- 
ciable. Reliance has been placed on the 
following passage in the judgment of 
Channell, J. in R.’v. Davey, (1899) 2 QB 301 
at pp. 305-306: 


“The general principle of law is that an 

order affecting his liberty or property cannot 
be made against anyone without giving him 
an opportunity of being heard; the result is 
that, if general words are used in a statute 
empowering the making of such an order as 
this, it must be made on notice to the party 
affected. There are, however, exceptions to 
this rule, which arise where it can be seen 
on the words of the statute that it was in- 
tended that the order should be made on an 
ex parte application, and the case in which 
it is easiest to see the propriety of the ex- 
ception is where, looking at the scope and 
object of the legislation, it was clearly intend- 
ed that the parties putting the law in force 
should act promptly. Such a case is an 
order for the destruction of unsound meat, 
which clearly may be made ex parte, because 
it is desirable in the interest of the public 
health that it should be acted upon at once. 
The case of removing an infectious person, 
likely to spread abroad the infection, to an 
infectious hospital is obviously of the same 
character.” , 
According to the learned Solicitor-General, 
the power conferred on the Central Govern- 
ment is in the nature of an emergency power, 
that the necessity for taking immediate 
action is writ large in S. 18-AA (1) (a) — 
the provision being a legislative response to 
deal with an economically emergent situa- 
tion fraught with national repercussions. 
The object of the exercise of this power is 
not to punish anyone but to take immediate 
preventive action in the public interest. 


56. On the other hand, Shri Nariman 
submits that the High Court was clearly in 
error in holding that the satisfaction of the 
Central Government with regard to the ne- 
cessity of taking immediate action was not 
open to judicial review at all. It is empha- 


arguments, 
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sised that the very language of the provi- 
sion shows that the necessity for taking 


immediate action is a question of fact, which 
should be apparent from the relevant evi- 
dence in the possession of the Government. 


57. We find merit in this contention. It 
cannot be laid down as a general proposition 
that whenever a statute confers a power on 
an administrative authority and makes the 
exercise of that power conditional on the 
formation of an opinion by tbat authority 
in regard to the existence of an immediacy, 
its opinion in regard to that preliminary fact 
is not open to judicial scrutiny at all, While 
it may be conceded that an element of sub- 
jectivity is always involved in the formation 
of such an opinion, but, as was pointed out 
by this Court in Barium Chemicals (ibid), 
the existence of the circumstances from 
wbich the inferences constituting the opin- 
ion, as the sine qua non for action, are to 
be drawn, must be demonstrable, and the 
existence of such “circumstances”, if ques- 
tioned, must be proved at least prima facie. 


58. Section 18-AA (1) (a), in 
quires that the satisfaction of the 
ment in regard to the existence of the cir- 
cumstances or conditions precedent set out 
above, including the necessity of taking im- 
mediate action, must be based on evidence 
in the possession of the Government. Tf 
the satisfaction of the Government in regard 
to the existence of any of the conditions, 
(i) and (ii), is based on no evidence, -or on 
irrelevant evidence or on an extraneous con- 
sideration, it will vitiate the order of ‘take- 
over’, and the -Court will be justified in 
quashing such an illegal order on judicial 
review in appropriate proceedings. Even 
where the statute conferring the discretionary 
power does not, in terms, regulate or hedge 
around the formation of the opinion by the 
statutory authority in regard to the exist- 
ence of preliminary jurisdictional facts with, 
express checks, the authority has to form 


terms, re- 
Govern- 





that opinion reasonably like a reasonable 
person. 
59. While spelling out by a construction 


of S, 18-AA (1) (a) the proposition that the 
opinion or satisfaction of the Government 


in regard to the necessity of taking imme- 
diate action could not be the subject of 
judicial review, the High Court (majority) 


relied on the analogy of Section 17 of the 
Land Acquisition Act, under which, accord- 
ing to them, the Government’s opinion in 
regard to the existence of the urgency is 
not justiciable. This analogy holds good 
only up to a point. Just as under S. 18-AA 
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of the I. D. R. Act, in case of a genuine 


‘immediacy’ or imperative necessity of tak-. 


ing immediate action to prevent fall in pro- 
duction and consequent risk of imminent 
injury to paramount public interest, an 
order of ‘take-over’ can be passed without 
prior, time-consuming investigation under 
Section 15 of the Act, under S. 17 (1), and 
(4) of the Land Acquisition Act, also, the 
preliminary inquiry under S. 5-A can be dis- 
pensed with in case of an urgency. It is 
true that the grounds on which the Govern- 
ment’s opinion as to the existence of the 
urgency can be challenged are not unlimited, 
and the power conferred on the Government 
under S. 17 (4) of that Act has been formu- 
lated in subjective terms; nevertheless, in 
cases, where an issue is raised, that the Gov- 
ernment’s opinion as to urgency has been 
formed in a manifestly arbitrary or perverse 
fashion without regard to patent, actual and 
undeniable facts, or that such opinion has 
been arrived at on the basis of irrelevant 
considerations or no material at all, or on 
materials so tenuous, flimsy, slender or dubi- 
ous that no reasonable man could reason- 
ably reach that conclusion, the Court is en- 
titled to examine the validity of the forma- 
tion of that opinion by the Government in 
the context and to the extent of that issue. 


60. In Narayan Govind Gavate v. State 
of Maharashtra, AIR 1977 SC 183, this 
Court held that while exercising the power 
under S. 17 (4) of the Land Acquisition Act, 
the mind of the officer or authority concern- 
ed has to be applied to the question whe- 


ther there is. an urgency of such a nature - 


that even the summary proceedings under 
Section 5-A of the Act should be eliminated. 
It is not just the existence of an urgency 
but the need to dispense with an inquiry 
under Section 5-A of the Act which has to 
be considered. If the circumstances on the 
basis of which the Government formed its 
opinion with regard to the existence of 
the urgency and the other conditions prece- 
dent, recited in the notification, are deficient 
or defective, the Court may look beyond it. 
At that stage, Section 106, Evidence Act 
can be invoked by the party assailing the 
notification and if the Government or the 
authority concerned does not disclose such 
facts or circumstances especially within -its 
knowledge, , without even disclosing a suffi- 
cient reason for their abstention from dis- 
closure, they have to take the consequences 
which flow from the non-production of the 
best evidence which could be produced on 
behalf of the State if its stand was correct. 
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‘61. Again, in Dora Phalauli v: State of 
Punjab, AIR 1979 SC 1594, this Court held 
that where the purported order does not re- 
cite the satisfaction of the Government with 
regard to the existence of urgency, nor the 
fact of the land being waste or arable land, 
the order was liable to be struck down and 
the mere direction, therein, to the Collector 
to take action on ground of urgency was 
not a legal and complete fulfilment of the 
requirement of the law. 


62. Recently, in State of Punjab v. 
Gurdial Singh, AIR 1980 SC 319, V.R. 
Krishna Iyer, J., speaking for the Court, 
made these apposite observations : 

EET It is fundamental that compulsory 
taking of a man’s property is a serious mat- 
ter and the smaller the man the more seri- 
ous the matter. Hearing him before depriv- 
ing him is both reasonable and pre-emptive 
admin- 
istrative fairness is constitutional anathema 
except for good reasons. Save in real 
urgency where public interest does not 
brook even the minimum time needed to 
give a hearing, land acquisition authorities 
should not, having regard to Arts. 14 (and 
19), burke an enquiry under S. 17 of the 
Act.” : 

63. From these decisions, it is abundantly 
clear that even under Section 17 of the Land 
Acquisition Act, the satisfaction or opinion 
of Government/Authority in regard to the 
urgency of taking action thereunder, is not 
altogether immune from judicial scrutiny. ` 

64. For the reasons already stated, it is 
not possible to subscribe to the proposition 
propounded by the High Court that the 
satisfaction of the Central Government in, 
regard to condition (ii), i.e, the existence of 
‘immediacy’, though subjective, is not open' 
to judicial review at all. 

65. From a plain reading of S. 18-AA, it 
is clear that it does not expressly in un- 
mistakable and unequivocal terms exclude 
the application of the audi alteram partem 
rule at the pre-decisional stage. The ques- 
tion, therefore, is narrowed down to the 
issue, whether the phrase “that immediate 
action is necessary” excludes absolutely, by 
inevitable implication, the application of this 
cardinal canon of fair play in all cases where 
Section 18-AA (1) (a) may be invoked. In 
our opinion, for reasons that follow, the 
answer to this question must be in the nega- 
tive, ` 

66. Firstly, as rightly pointed out by 
Shri Nariman, the expression “immediate 
action” in the said phrase, is to be constru- 
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ed in the light of the marginal heading of 
the section, its context and the Objects and 
Reasons for enacting this provision. Thus 
construed, the expression only means “withe 
out prior investigation” under S. 15. Diş- 
pensing with the requirement of such prior 
investigation does not necessarily indicate an 
intention te exclude the application of the 
fundamental principles of natural justice or 
the duty to act fairly by affording to the 
owner of the undertaking likely to be af- 
fected, at the pre-decisional stage, wherever 
practicable, a  short-measure fair hearing 
jadjusted, attuned and tailored to the exigency 
of the situation, i 

67. At this stage, it is necessary to exam- 
ine two decisions of this Court, viz., Amba- 


Keshav Mills Co. Ltd. y, Union of India 
(AIR 1973 SC 389) (ibid), because according 
to the High- Court (as per Deshpande, C. J., 
who wrote the leading opinion) these two 
decisions — which are binding on the High 
Court — conclusively show that: 

“The only prior hearing consisted of the 
investigation under Section 15 read with 
Rule 5 before action under S, 18-A is taken. 
/The very object of S. 18-AA is to enable 
action to be taken thereunder without being 
preceded by the investigation under Sec. 15, 
On the authority of the two Supreme Court 
decisions in Ambalal M. Shah and Keshay 
Mills that the only hearing prior to action 
under Section 18-A was the investigation 
under S. 15, it would follow that action 
under Section 18-AA is to be taken without 
the investigation under S. 15 and, therefore, 
without a prior hearing,” 

-68, Shri Nariman maintains that the 
High Court has not correctly construed 
these decisions. According to the learned 
Counsel, the corollary deduged by the High 
Court, yiz., that exclusion of- the investiga- 
tion under S. 15 jncludes exclusion of the 
audj alteram partem rule at the pre-takeover 
stage, is just the contrary of what was laid 
down by this Court in Keshav Mills (AIR 
1973 SC 389) in which Ambalal’s case (AIR 
1962 SC 588) was also. noticed Indeed, 
Shri Nariman strongly relies on this decision 
in support of his argument that if the ap- 
plication of this rule of natura] justice at 


the pre-decisional stage is not excluded even - 


where a full investigation has been made, 
there is stronger reason to hold that it is to 
be observed in a case where there has been 
no investigation at all. 

69, We will first notice the case of 
Keshav Mills because that is a later decision 
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in which Ambalal’s case was referred to, 
In that case, the validity of an order passed 
by the Central Government under Sec. 18-A 
was challenged. By that impugned order 
the Gujarat State Textile Corporation Ltd. 
(hereinafter referred to as the Corporation) 
was appointed as authorised controller of 
the.Company for a period of five years. 
The Company was the owner of a  cottoa 
textile mill. Till 1965, the Company made 
flourishing business. After the year 1964-65, 
the Company fell on evil days and the tex- 
tile mill of the Company was one of the 12 
sick textile mills in Gujarat, which had to 
be closed down during 1966 and 1968. On 
May 31, 1969, the Central Government pass: 
ed an order appointing a Committee for in- 
vestigation into the affairs of the Company 
under Section 15 of the I. D. R. Act. After 
completing the inquiry, the Investigating 
Committee submitted its report to the Gov- 
ernment who thereafter on November 24, 
1970, passed the impugned order under See- 
tion 18-A authorising the Corporation to 
take over the management of the Company 


for a period of five years. The Company 
challenged the order of ‘take-over’ by a 
writ petition in the High Court of Delhi. 


The High Court dismissed the petition. The 
main contention of the Company before the 
High Court was that the Government was 
not competent to proceed under Sec, 18-A 
against the Company without supplying be- 
forehand, a copy of the report of the In- 
vestigating Committee to the Company. It 
was further contended that the Government 
should also have given a hearing to the 
Company before finally deciding upon take- 
over under Section 18-A. This contention 
was pressed on behalf of the Company in 
spite of the fact that an opportunity had 
been given by the Investigating Committce 
to the management and the employees of 
the Company for adducing evidence and 
for making representation before the come 
pletion of the investigation, On the cons 
tentions raised by the Company: and resisted 
by the respondent, in that case, the Court 
formulated the following questions : 

(1) Is it necessary to observe the rules of 
natural justice before enforcing a decision 
under S. 18-A of the Act? 

(2) What are the rules of natural 
in such a case? 

(3) (a) In the present case, have the rules 
to be observed once during the investigation 
under Section 15 and then again, after the 
investigation is completed and action on the 
report of the Investigating Committee taken 
under S. 18-A? : 


justice 


x 
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(b) Was it necessary to furnish 4 copy of 
the Investigating Committees Report before 
passing dn order of take-over ? 


70: Mukherjea, J. speakifig for the Court, 
answered thèse questions, thus: 


(1) “The first of these questions does not 
present any difficulty. it is true that the 
order of the Government of India that has 
been challenged by the appellants was a 
purely executive order embodying an admin- 
istrative decision. Even so, the question of 
natural justice does arise in this case. It is 
too late now to contend that the principles 
of natural justice need not apply to admin- 
istrative order or proceedings; in the lang- 
wage of Lord Denning M.. R. in R. v. Gam- 
ing Board for Great Britain, ex parte 
Benaim, (1970) 2 WLR. 1009, “that heresy 
was scotched in Ridge v. Baldwin, 1964 AC 
40”. 

(2) “The second question, however, 
what are the principles of natural justice 
that should regulate an administrative act 
or order is a much more difficult one to 
answer. We do not think it either feasible 
or even desirable to lay down any fixed. or 
rigorous yard-stick in this matter. The 
concept of natural justice cannot be put 
into a strait-jacket. It is futile, therefore, 
to look for définitions. or standards of natu- 
ral justice from various decisions and then 
try to apply them to the facts of any given 
case. The only essential point that has to 
be kept in mind im all cases is that the per- 
§on concerned should: håve. a reasonable op- 
portunity of presenting his case and that 
the. administrative authority concerned should 
act. fairly, impartially and reasonably. 
Where. administrative officers are concerned, 
the duty is not so much to act judicially ds 
to act fairly. - See, for instance; the. observa- 
tions of Lord Parker in In re. H. K. (an 
infant), 1965 AC 201 (HL): It only means 
that such measure of natural justice should 
be applied as was descfibed by Lord Roid 
in Ridge. v. Baldwin, 1964 AC 40, asin- 
susceptible of exact definition “but what a 
reasonable man would regard as a fair pro- 
cedzre in particular’ circumstances. How- 
ever, ever the application of the concept of 
fair play requires real‘ flexibility. Every- 
thing will depend: on the actual facts. and 
circumstances. of a case.” 

(3) (a) “For answering that. question: we 
shall keep int mind ni and examine 
the nature and- scope: of ‘the inquiry that. had 
Been carried out: by the Investigating. Cont- 
mittee sêt up’ by the Government, the scope 
and purpose of tle Act and: rules: under 


as: to 
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which the Investigatiig Committee was sup- 
posed. to Act, the fatter that was bëing ins 
‘véestigatéd by thé Comiiitteé and finally thé 
6pportunify that was afforded f6 the appel- 


lants for presénting their dase befdre the 
Investigatifig Committee.” 
(After noticing the object, purpose and 


content of the relevant. provisions, the judg- 
ment proceeded) : 
- “lin fact, it appedts from a létter’ address- 
ed by <appellait No. 2 Navinchandra 
Chandulal Parikh on behalf of the Compañy 
to Shri H. K. Bansal, Députy Secfetary, 
Ministry of Foreigh Trade and Siipply on 
12th Sep., 1970 that the appellants had 
@ome tó know that the Govérrinént of 
India was itt fact ¢onsiderifig the question 
of appointing an authorised contreller under 
Section 18-A of the Act in rYéspect of the 
appellants’ undertaking. In that letter a 
detailed account of the facts and circum- 
stances under which the mill Hadi to be 
closed, down was given: There is also an 
account of the efforts made by the Corm- 
pany’s Directors to restore the mill. There 
is no attempt to minimise the financial 
difficulties of the Company in that Tetter 
The letter specifically mentions the 
company’s application to- the Gujarat State 
Textile Corporation Ltd., for financial help 
wie seers the Corporation’ untimely failed 
to come to the succour of the Company. 
Parikh requested Government not to ar 
point an authorised controller and further 
prayed. that the Government. of India should 
ask the State Government and the Gujarat 
State Textile Corporation Ltd: to give a 
financial guarantee to the Company ......... vf 
“Only a few days. before this letter had 
Geen addressed, Parikh, it appears, had. añ 
interview with the Mifister of Foreign Trade 
on 26th August, 1970, when the Minister 
gave: him, as a special case, four weeks’ 
time with effect fror 26th AuguSt, 1970° to 
obtain the necessary financial guarantee 


LERETE] 


from the State or the Gujarat State Textile 


Corporation without which the Company 
liad expréssed' its inability to reopen. and 
fun the mill. In a letter of 22 Sep, 1970, 
Bafsal informed: Parikh in clear language 
that if the Company failed to obtain the 
necessary guarantee by 26 Sep., 1970, Gov- 
ernment was proceéding to take action under 
the Act. It is obvious; therefore, that the 
ippellants were adware all along: that- as a ře 
sult of the report of the Investigating: Cone 


mittee tire Cowipany’s indertaking: was. gö- 
ing to: be take: up by Goveriment: ` Parikh 


had not only made written representations bat 
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had also seen. the Minister of Foreign Trade 
and Supply. He had requested the Minister 
not to take over the undertaking and, no 
Company could get financial support from 
the Gujarat State Textile Corporation or 
from the Gujarat State Government.” 
(emphasis added) 


“All these circumstances leave in no man- 
mer of doubt that the Company had full 
opportunities to make all possible represen- 
tations before the Government against the 
proposed take-over of its mill under S. 18-A. 
In this connection, it is significant that even 
after the writ petition had been filed before 
the Delhi High Court the Government of 
India had given the appellants at their own 
request one month’s time to obtain the ne- 
cessary funds to commence the working of 
the mill. Even then, they failed to do so 


‘ “There are at least five features of the 
case which make it impossible for us to 
give any weight to the appellants’ complaint 
that the rules of natural justice have not 
been observed. First, on their own showing 
they were perfectly aware of the grounds 
on which Government had passed the order 
under Section 18-A of the Act. Secondly, 
they are not in a position to deny (a) that 
the Company had sustained such heavy 
losses that its mill had to be closed down 
indefinitely, and (b) that there was not only 
loss of production of textiles but at least 
1200 persons had been thrown out of em- 
ployment. .Thirdly, it is transparently clear 
from -the affidavits that the Company was 
not in a posilion to raise the resources to 
recommence the working of the mil. 
Fourthly, the appellants were given a full 
hearing at .the time of the investigation held 
‘by the Investigating Committee and were 
also given opportunities to adduce evidence. 
Finally, even after the Investigating Com- 
‘mittee had submitted its report, the appel- 
ants were in constant communion with the 
Government and were in fact, negotiating 
-with: Government for such help as might 
enable them to reopen the mill and to avoid 
a take-over of their undertaking by the 
Government. Having regard to these fea- 
‘tures it.is impossible for us to accept the 
contention that the appellants did not get 
‘any reasonable opportunity. to make outa 
-case against the take-over of their under- 
taking or that the Government has not 
treated the appellants fairly. There is not 
-the slighest. justification in this case for the 
complaint that there has been any denial of 
natural justice.” : 
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“In our opinion, since the appellants have 
received a fair treatment and also all reason- 
able opportunities to make out their own 
case before Government they cannot be al- 
lowed to make any grievance of the fact 
that they were’ not given a formal notice 
calling upon them to show cause why their 
undertaking should not be taken over or 
that they had not been furnished with a 
copy of the report. They had made all the 
representations that they could possibly have 
made against the proposed take-over. By 
no stretch of imagination, can it be said 
that the order for take-over took them by 
surprise. In fact, Government gave them 
ample opportunity to reopen and run the 
mill on their own if they wanted to avoid 
the take-over. The blunt fact is that the 
appellants just did not have the necessary 
Tesources to do so. Imsistence on formal 
hearing in such circumstances is nothing 
but insistence on empty formality.” 

(emphasis added) 

(3) (b) “In our opinion it is not possible 
to lay down any general principle on the 
question as to whether the report of an in- 
vestigating body or an inspector appointed 
by an administrative authority should be 
made available to the persons concerned in 
any given case before the authority takes a 
decision upon that report. The answer to 
this question also must always depend on 
the facts and circumstances of the case. It 
is not at all unlikely that there may be cer- 
tain- cases where unless the report is given 
the party concerned cannot make any ef- 
fective representation about the action that 
Government takes or proposes to take on 
the basis of that report. Whether the report 
should be furnished or not must therefore, 
depend in every individual case on the 
merits of that case. We have no doubt that 
in the instant case, non-disclosure of the 
report of the Investigating Committee has 
not caused any prejudice whatsoever to the 
appellants.” (emphasis added) 

71. It will be seen from what has been 
extracted above that in Keshav Mills case 
(AIR 1973 SC 389), this Court did not lay 
it down as an invariable rule that where a 
full investigation after notice to the owner 
of the industrial undertaking has been held 
under Section 15, the owner is never entitl- 
ed on grounds of natural justice, to a copy 
of the investigation report and to. an oppor- 
tunity of making. a representation about the 
action.that the Government proposes to 
-take on the basis of that report.. On the 
contrary, it was clearly said that this. rule 
of natural. justice, will apply at that stage in 
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cases “where. unless the report is given the 
party concerned cannot make any effective 
representation about the -action that Gov- 
ernment takes or- proposes to take on the 
basis of that report’... It was held that the 
application or non-application of this rule 
depends on the facts and circumstances of 
the particular case. In the facts- of that 
case, it was found that the non-disclosure of 
the investigation report had not caused any 
prejudice whatever because the Company 
were “aware all along that as a result of 
the report of the Investigating Committee 
the Company’s undertaking was going to be 
taken (over) by Government”, and had full 
opportunities, to make all possible represen- 


tations before the Government against the 
proposed take-over of the Mill. 
‘72. Sbri Sorabji submitted that the 


observations made by this Court in Keshav 
Mills case (AIR 1973 SC 389), to the effect, 
that in certain cases even at the post-investi- 
gation stage before making an order of take- 
over under Sec, 18-A, it may be necessary 
to give another opportunity to the affected 
owner of the undertaking to make a repre- 
sentation, appear to’ be erroneous. The 
argument is that the Legislature has provid- 
ed in Ss. 15 and 18-A of the Act and R. 5 
framed thereunder, its measure-of this prin- 
ciple of natural justice and the stage at 
which it has to be observed. The High 
Court, therefore, was not right in engrafting 
any further application of the rule ‘of natu- 
ral justice at the post-investigation stage. 
According to the learned Solicitor-General 
for the decision of the case, it was not ne- 
essary to go beyond the ratio of Ambalal 
‘M. Shah v. Hathisingh Mfg. Co. Ltd., (1962) 
3 SCR 171 : (AIR 1962 SC 588), which was 
followed in’ Keshav Mills case. 

73. In our opinion, the observations of 
this Court in Keshav Mills (AIR 1973 SC 
389) in regard to the application of this rule 
of natural justice at the post-investigation 
stage, cannot be called obiter dicta. There 
is. nothing in those observations, which can 
be said to be inconsistent with the ratio de- 
cidendi of Ambalal’s case (AIR 1962 SC 588). 
The main ground on which the order of 
take-over: under Section 18-A was challenged 
in Ambalal’s case was that on a proper con: 
struction of Section 18-A, the Central Gov- 
ernment had the right to make the order 
under that section on the ground that the 
Company was being managed’-in a manner 
highly detrimental to public interest,: only 

where the investigation made under -Sec. 15 
was initiated on the ‘basis of the” opinion as 
mentioned in Section i5 (b),- whereas ‘in the 
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-be noted that the question of natural justice 
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present case (i.e. Ambalal’s case), the in 
vestigation ordered by -the Central Govern 
ment was initiated on the formation of an 
opinion as mentioned in Clause (a) (i) of 
Section 15. It was urged that, in fact, the 
Committee appointed to investigage had not 
directed its investigation into the question 
whether the industrial undertaking was being 
managed in the manner mentioned above. 
The High Court came to the conclusion that 
on a correct construction of S. 18-A (1) (b) 
it was necessary before any order could be 
made thereunder that the investigation should 
have been initiated on the basis of the opin- 
ion mentioned in Section 15 (b) of the Act. 
It also accepted the petitioner’s contention 
that no investigation had, in fact, been held 
into the question whether the undertaking 
was being managed in a manner highly de- 
trimental to public interest. 

74. On appeal by special leave, this Court 
reversed the decision of the High Court, and 
held that the words used by the Legislature 
in Section 18-A (1) (b) “in respect of which 
an investigation has been made under Sec- 
tion 15” could not be cut down by the re- 
stricting phrase “based on an opinion that 
the industrial undertaking is being managed 
in a manner highly detrimental to the sche- 
duled industry concerned or to public inte- 
rest”; that Section 18-A (1) (b) empowers 
the Central Government to authorise a per- 
son to take over the management of an in- 
dustrial undertaking if the one condition of 
an investigation made under Section 15 had 
been fulfilled irrespective of on what opinion 


-that investigation was ‘initiated ‘and the fur- 


ther condition is fulfilled that the Central 
Government was of opinion that such under- 


‘taking was being managed in a manner 


highly detrimental to the scheduled industry 
concerned or to public interest. In this 
Court, it was urged on behalf of the Com- 
pany that absurd results would follow if the 
words “investigation has been made under 
Section 15” are held to include investigation 
based on any of the opinions mentioned in 
Section 15 (a). Asked to mention what the 
absurd results would be, the Counsel could 
only say that an order under Section 18-A 
(1) (b) would -be unfair and contrary to 
natural justice in such cases, as the owner 
of an industrial- undertaking would have no 


‘notice that the quality of management was 


being investigated. The Court. found no 
basis for this assumption because in its opin- 
ion, the management could not but be aware 
that investigation would be directed in regard 
It is to 
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was casually and. half-ħeartedly raised in @& 
different context, as a. last: resort, It. was 
negatived because im the facts and circum: 
stances of that. case, the: Company was fully 
aware. that the quality of the management 
‘was also being inquired: into and it: had full 
opportunity: to meet the: allegations: against: it 
during investigation. 

75.. The: second reasom — which. is: more 
or less. a: facet: of. the: first: —-for holding that 
the mere use of the word: “immediate” in the 
phrase “immediate action: is necessary”, does 
jnot necessarily and: absolutely: exclude. the 
prior application of the: audi: alteram partem 
tule, is. that immediacy. or urgency requiring 
iswift action is a. situational: fact having a 
direct nexus: with the. likelihood: of adverse 
leffect om fall. im productiom. And}. such 
likelihood and! the urgency: of actiom to pre 
lvent it, may vary greatly: im degree. The 
iwords “likely to: affect production’ used’ in 
Section’ 18-A (1): (a} are flexible: enough: to 
‘comprehend: a wide: spectrum of situations 
‘ranging from the one: where the: likelihood of 
‘the happening: of the: apprehended: event is 
‘imminent to: that where: it may be reasonably 
lanticipated to happer: sometime: in the near 
future. Cases of extreme: urgency where 
jaction: under’ Section 18-AA (1). (a): to prè- 
‘vent fall in production and. consequent injury 
to public interest; brooks: absolutely no delay, 
would be rare: In most cases, where the 
lurgency is not so: extreme; it: is practicable- to 
adjust and strike a balance between: the. com- 
ipeting claims of hurry’ and: hearing.. 

76. The audi alteram partem rule, as 
already pointed out; is. a very: flexible, malle- 
able and adaptable concept: of natural jus- 
tice. To: adjust and harmonise the need‘ for 
speed and obligation’ to act: fairly, it cam be 
‘modified and! the measure: of its application 
lout short in. reasonable proportion to- the 
exigencies of the sitiatiom Thus; in the 
pubraste analysis, the question; (as to what 
extent and in what measure) this: rule of fair 
hearing will apply at the pre=décisional’ stage 
iwill depend upon the degree ofi urgency, if 
any, evident’ from the facts and circum- 
stances of the particular case. 

77. In the instant case, so far as Kanpur 
Wnit is concerned, it: was lying closed for 
more than three- montlis: before the passing 
of the impugned order. There was no ‘im- 
_mediacy’ im relation to that: unit, which- could 
absolve’ the Government from the obligation 
of complying fully with the audi’ alteram 
partem rule at the- pre-decisional or pre- 
takeover stage, As regards the other five 
units of the Company; the question: whether 
on the Basis of the- evidential matter tefore 
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the Government at the time of making the 
impugned order, any reasonable person could 
reasonably: form. an opiifion about a likeli- 
hood. of fall in production and. the urgency 
of taking immediate action, will not: be dis- 
cussed Here: For the purpose of the ques- 
tion. under consideration,. we shall assume 
that there was a likelihood of fall in pro- 
duction. Even so; tle undisputed facts and 
figures of production of 2 or 3 years preced= 
ing the. takeover; relating: to. these units, 
show. that on the average; production in 
these. units has: remained. fairly constant, 
Rather, in some of these units; an upward 
Be that 
as it may, the: likelihood of fall in produc- 
tion or adverse effect on production im these 
five units, could not, by any stretch of pro- 
gnostication or feat. of imagination; be said 
to. be imminent, or so urgent that it could 
not permit the giving: of eve 4 minimal! but 
teal hearing to the Company before taking- 
over these units: There was an interval of 
about six weeks between: the Official Group’s 
Report, dated’ February 16, 1978 and the 
passing of the impugned: order, dated April 
13; 1978: There was thus sufficient time 
available. to the Government. to serve a copy 
of that report. om the appellant Company. and 
to give: them a short-measure opportunity to 
submit’ their reply. and: representation regard- 
ing: the: findings. and: recommendations of the 
Group) Officérs. and the proposed action 
inder’ Section 18-AA (1): . 

78. The third. reason for our forbearance 
to: imply the exclusiom of the audi alteram 
partem rule from the language of S. 18-AA 
(D (a) is, that alttiough the power thereunder 
is. of a diastic ature: atid the consequencés 
of a take-over are far-reaching and its effect 
on the rights and ititefests of the ower of 
the -undertaking isi grave and: deprivatory, yet 
the Acti does: not. make any. provision, giviiy 
a full: right of a remedial hearing: equatable 
to: a. full right: of appeal, at the post-deci- 
sional stage:. 

79% The High Court seenis to be: of the 
view that. Section 18-F gives: a right of full 
post-decisional’ remedial Hearing to: the ag- 
grieved party. Shri Soli Sorabji also: elabo- 
rately supported’ tliat view of the High: Court. 
Ir the alternative, the learned counsel has 
committed Himself. on: belialf of his client, 
to the position, that the: Central’ Government 
will, if required, give the Company a full 
and fair hearing om merits; including ar. op- 
portunity’ to show that the impugned order 
was- not madè om adequate of valid’ grounds. 

80: Shri Nariman on the other Kand cor- 
tends: — and we: think rightly; — that. the. cœ 
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able to the aggrieved owner of the under- 
taking under Section 18-F is illusory as in 
its operation and effect the power of review, 
if any, conferred thereunder, is prospective, 
and not retroactive, being strictly restricted 
to and dependent upon the post-takeover cir- 
cumstances. 

81. By virtue of sub-section (2) of Sec- 
tion 18-AA, the reference to Section 18-A in 
Section 18-F will be construed as a refer- 
ence to Section 18-AA, also. The power of 
cancellation under Section 18-F can be exer- 
cised only on any of these grounds: (i) “that 
the purpose of the order made under Sec- 
tion 18-A has been fulfilled’, or (Gi) “that 
for any other reason it is not necessary that 
the order should remain in force”. These 
‘grounds’ and the language in which they are 
couched is clear enough to show that the 
cancellation contemplated thereunder cannot 
have the effect of annulling, rescinding ‘or 
obliterating the order of takeover with re- 
troactive force; it can have only a prospec- 
tive effect. Section 18-F embodies a prin- 
ciple analogous to that in Section 21 of the 
General Clauses Act. The first ‘ground’ in 
Section 18-F for the exercise of the power, 
obviously does not cover a review of, the 
merits or circumstances preceding and exist~ 
ing at the date of passing the order of ‘take- 
over’ under Section 18-AA (1). The words 
“for any other reason” if read in isolation, 
no doubt, appear to be of wide amplitude. 
But their ambit has been greatly cut down 
and circumscribed by the contextual phrase 
“no longer necessary that it should remain 
in force”. Construed in this context, the 
expression “for any other reason” cannot in- 
clude a ground that the very order of take- 
aver was invalid or void ab initio. Thus, 
the post-decisional hearing available to the 
agerieved owner of the undertaking is not an 
appropriate substitute for a fair-hearing at 
the pre-decisional stage. The Act dees not 
provide any adequate remedial hearing or 
tight of redress to the aggrieved party even 
where his undertaking has been arbitrarily 
taken-over on insufficient grounds. Rather, 
the plight of the aggrieved owner is accen- 
tuated by the provision in 18-D which dis- 
entitles him and other persons whose offices 
are lost or whose contract of management is 
terminated as a result of the ‘takeover’, 
from claiming any compensation whatever 
for such loss or termination. 

82. Before we conclude the discussion on 
this point, we may notice one more argu- 
ment that has been advanced on behalf of 
the respondents, It is argued that this was 
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a case where a prior hearing to the Company 
could only be a useless formality because the 
impugned action has been taken on the basis 
of evidence, consisting of the Balance-shect, 
account-books and other records of the Com- 
pany itself, the correctness of which could 
not have been disputed by the Company. On 
these premises, it is submitted that non- 


- observance of the rule of audi altrem partem 


would not prejudice the Company, and thus 
make no difference. 


83. The contention does not appear to bs 
well-founded. Firstly, this documentary evi- 
dence, at best, shows that the Company was 
in debt and the assets of some of its ‘units’ 
had ‘been hypothecated or mortgaged as secu- 
rity for those debts. Given an opportunity 
the Company might have explained that :a9 
a result of this indebtedness there was no 
likelihood of fall in production, which is one 
of the essential conditions in regard to which 
the Government must be satisfied before 
taking action under Section 18 (1) (a). Se- 
condly, what the rule of natural justice re- 
quired in the circumstances of this case, ws 
not only that the Company should have been 
given an opportunity to explain the evidence 
against it, but also an opportunity to be in- 
formed of the proposed action of take-over 
and to represent why it be not taken. 


84. In the renowned case, Ridge v. Baldwin 
(ibid), it was contended before the House of 
Lords that since the appellant police officer 
had convicted himself out of his own mouth. 
a prior hearing to him by the Watch Commit- 
tee could not have made any difference: that 
on the undeniable facts of that case, no 
reasonable body of men could have reinstated 
the appellant. This contention was rejected 
by the House of Lords for the reason that 
if the Watch Committee had given the police 
officer a prior hearing they would not have 
acted wrongly or unreasonably if they had 
in the exercise of their discretion decided to 
take a more lenient course than the one they 
had adopted. 

85. A similar argument was advanced in 
S. L. Kapoor v. Jagmohan, Civil Appeal No. 
1516 of 1980, decided on 18-9-1980: (Re- 
ported in AIR 1981 SC 136) to which deci- 
sion two of us (Sarkaria and Chinnappa 
Reddy, JJ.) were parties. In negativing this 
argument, this Court, inter alia, quoted with . 
approval the classical passage, reproduced 
below, from the judgment of Megarry, J. iv 
John v. Rees, (1970) 1 Ch 345 at p. 402: 

“As everybody who has anything to do 
with the law well knows, the path of the 
law is strewn with examples of open and 
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shut cases which, somehow, were not; of 
unanswerable charges which, in the event, 
were completely answered; of inexplicable 
conduct which was fully explained; of fixed 
and unalterable determinations that, by dis- 
cussion, suffered a change. Nor are those 
with any knowledge of human nature who 
pause to think for a moment likely to under- 
estimate the feelings of resentment of those 
who find that a decision against them has 
been made without their being afforded any 


opportunity to influence the course of 
events.” 
86. In General Medical Council v. Spack- 


man, (1955) 1 KB 24, Lord Wright condemn- 
ed the oft-adopted attitude by tribunals to 
refuse relief on the ground that a fair hear- 
ing could have made no difference to the re- 
sult. Wade in his Administrative Law, 4th 
Edn., page 454, has pointed out that “in 
principle it is vital that the procedure and 
the merits should be kept strictly apart, since 
otherwise the merits may be prejudged un- 
fairly”. 


87. In Maxwell v. Department of Trade 
and Industry, (1974) QB 523, Lawton L. J. 
expressed in the same strain that “doing what 
is right may still result in unfairness if it is 
done in the wrong way”. This view is found- 
ed on the cardinal canon that justice must 
not only be done but also manifestly seen 
to be done. 

88. Observance of this fundamental prin- 
ciple is necessary if the courts and the tri- 
bunals and the administrative bodies -are to 
command public confidence in the settle- 
ment of disputes or in taking quasi-judicial 
or administrative decisions affecting civil 
rights or legitimate interests of the citizens. 
The same proposition was propounded in R. 
v. Thames Magistrates’ Court ex p. Polemis, 
(1974) 1 WLR 1371, by Lord Widgery C. J. 
at page 1375; and by the American Supreme. 
Court in Margarita Fuentes v. Tobert L. 
Shevin, (1972) 32 L ed 2d 556 at p. 574, 

89. In concluding the discussion in regard 
to this aspect of the matter, we can do no 
better than reiterate what was said by one of 
us (Chinnappa Reddy, J.) in S. L, Kapoor v. 
Tagmohan (AIR 1981 SC 136) (ibid): 

“In our view the principles of natural jus- 
tice know’ of no exclusionary rule dependent 
on whether it would have made any differ- 
ence if natural justice had been observed. 
The non-observance of natural justice is it- 
self prejudice to any man and proof of pre- 
judice independently of proof of denial of 
natural justice is unnecessary. It ill comes 
from a person who has denied justice that 
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the person who had been denied- jisuce is 
not prejudiced.” 


90. 
tention. 


91. In sum, for all the reasons aforesaid, 
we are of the view that it is not reasonably! 
possible to construe Section 18-AA (1) as 
universally excluding, either expressly or by 
inevitable intendment, the application of the 
audi alteram partem rule of natural justice 
at the pre-takeover stage, regardless of the 
facts and circumstances of the particular 
case. In the circumstances of the instant 
case, in order to ensure fairplay in action it 
was imperative for the Government to 
comply substantially with this fundamental 
tule of prior hearing before passing the im- 
pugned order. We therefore, accept the two- 
fold proposition posed and propounded by 
Sbri Nariman. 


We, therefore, overrule this last con- 


92. The further question to be considered _ 
is: What is the effect of the non-observance 
of this fundamental principle of fairplay? 
Does the non-observance of the audi alteram 
partem rule, which in‘ the quest of justice 
under the rule of law, has been considered 
universally and most spontaneously accept- 
able principle, render an administrative deci- 
sion having civil consequences, void or void- 
able? In England, the outfall] from the 
watershed decision, R. v. Baldwin, 1964 AC 
40 brought with it a rush of conflicting opin- 
jon on this point. The majority of the 
House of Lords in Ridge v. Baldwin held 
that the non-observance of this principle, had 
tendered the dismissal’ of the Chief Constable 
void. The rationale of the majority view is 
that where there is a duty to act fairly just 
like the duty to act reasonably, it has to be ~ 
enforced as an implied statutory requirement, 
so that failure to observe it means that the 
administrative act or decision was outside the 
Statutory power, unjustified by law, and 
therefore ultra vires and void. (See Wade’s 
Administrative Law, ibid, page 448). In 
India, this Court has consistently taken the 
view that a quasi-judicial or administrative 
decision rendered in violation of the audi 
alteram partem rule, wherever it can be read 
as an implied requirement of the law, is null 
and void. (e.g. Maneka Gandhi’s case (AIR 
1978 SC 597) (ibid) and S. L. Kapoor v. Jag- 
mohan (AIR 1981 SC 136) (ibid}). In the 
facts and circumstances of the instant case, 
there has been a non-compliance with such 
implied requirement of the audi alteram par- 
tem rule of natural justice at the pre-deci- 
sional stage. The impugned order therefore, 
invalid on that 
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score alone. But we refrain from doing so, 
because the learned Solicitor-General in all 
fairness, has both orally and in his written 
submissions dated August 28, 1979, commit- 
ted himself to the position that under Sec- 
tion 18-F, the Central Government in exer- 
cise of its curial functions, is bound to give 
the affected owner of the undertaking taken- 
over, a “full and effective hearing on all as- 
pects touching the validity and/or correctness 
of the order and/or action of take-over”, 
within a reasonable time after the take-over. 
The learned Solicitor has assured the Court 
that such a hearing will be afforded to the 
appellant Company if it approaches the Cen- 
tral Government for cancellation of the im- 
pugned order. It is pointed out that this 
was the conceded position in the High Court 
that the aggrieved owner of the undertaking 
had a right to such a hearing. 

93. In view of this commitment/or con- 
cession fairly made by the learned Solicitor- 
General, we refrain from quashing the im- 
pugned order, and allowing Civil Appeal 1629 
of 1979 send the case back to the Central 
Government with the direction that it shall, 
Within a reasonable time, preferably within 
three months from today, give a full, fair 
and effective hearing to the aggrieved owner 
of the undertaking, i.e., the Company, on 
all aspects of the matter, including those 
touching the validity and/or correctness of 
the impugned order and/or action of take- 
over and then after a review of all the rele- 
vant materials and circumstances including 
‘those obtaining on the date of the impugned 
order, shall take such fresh decision, and/or 
such remedial action as may be necessary, 
just, proper and in accordance with law. 

94. In view of the above decision, no se- 
parate order is necessary in Civil Appeals 
1857 and 2087 of 1979. 

95. All the three appeals are disposed of 
accordingly with no order as to costs. Since 
the appeals have been disposed of on the 
first and foremost point canvassed before us, 
fn the manner indicated above, it is not 
necessary to burden this judgment with a 
discussion of the other points argued by the 
counsel for the parties. 

CHINNAPPA REDDY, J. (Minority 
view) :— 96. I have the misfortune to be 
unable to agree with the erudite opinion of 
my learned brother Sarkaria on the question 
of the applicability of the principles of 
Natural justice. I do so with diffidence and 
regret, ; i 
97. The first of the submissions of Shri 
F. S. Nariman, learned counsel for the ap- 
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pellant company was that there was a viola- 
tion of the principles of natural justice. He 
submitted that the provisions of the Industries 
(Development and Regulation) Act did not 
rule out natural justice and that there were 
several occasions in the march of events that 
led to the passing of the order under Sec- 
tion 18-AA when an opportunity could have 
been given to the Company and the princi- 
ples of natural justice observed but the Gov- 
ment of India refrained from doing so. He 
urged that the immediate action contem- 
plated by Section 18-AA (1) (a) was not to 
be construed as negating natural justice but 
as intended merely to distinguish it from 
action under Section 18-A which was to be 
taken only after investigation under Sec. 15. 
He drew inspiration for this argument from 
the marginal note to Sec. 18-AA which is 
“power to take over industrial undertakings 
without investigation under certain circum- 


stances”. He also urged that Section 18-F 
contemplated a post-decisional situation 
necessitating cancellation of the order of 


take-over but did not contemplate canceila- 
tion of the order of take-over on the ground 
that such order ought never to have been 
made. He urged that the scope of S. 18-F 
was very narrow and did not entitle the party 
affected to a fair hearing. In any case he 
argued that the remedy such as it was pro- 
vided by Section 18-F was not an answer to 
the claim to pre-decisional natural justice. 
His submission was that natural justice was 
not to be excluded except by the clear and 
unmistakable language of the statute, though 
the “quantum” of natural justice to be 
afforded in an individual case might vary 
from case to case. 

98. Shri Soli Sorabji, learned Solicitor 
General, while conceding that statutory 
silence on the question of natural justice 
should ordinarily lead to an implication by 
presumption that natural justice ‘was to be 
observed, urged that the presumption might 
be displaced by necessary implication, as for 
instance where compliance with natural jus- 
tice might be inconsistent with the demands 
of promptitude, and delayed action might 
lead to disaster. The presumption of im- 
plication of natural justice was very weak 
where action was of a remedial or preven- 
tive nature or where such action concerned 
property rights only. In appropriate situa- 
tions post-decisional hearing might displace 
pre-decisional natural justice. The statute 
itself might well provide for a post-deci- 
sional hearing as a substitute for pre-deci- 
sional natural justice in situations requiring 
immediate actin. Section 18-F of the In- 
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dustries (Development and Regulation) Act 
expressly provided for such a post-decisional 
bearing and the urgency of the situation con- 
templated by Section 18-AA necessarily ex- 
cluded pre-decisional natural justice. There 
was no reason to belittle the scope of Sec- 
tion 18-F, so, to exclude a fair post-decisional 
hearing at the instance of the party affected 
and, consequently, to imply pre-decisional 
natural justice, 


99. Both the learned counsel invited our 
attention to considerable case law. Į do not 
propose to discuss the case law as my bro- 
ther Sarkaria has referred to all the cases in 
great detail. Before I consider the submis- 
sions of the learned counsel as to the ap- 
plicability of the principles of natural justice, 
a few prefatory remarks, however, require to 
be made. 


189, Natural justice, like ultra vires and 
Public Policy, is a branch of the Public Law 
and is a formidable weapon which can be 
wielded to secure justice to the citizen. It is 
productive of great good as well as much 
mischief. While it may be used to protect 
certain fundamental liberties, civil and politi- 
cal rights, it may be used, as indeed jt is 
used more often than not, to protect vested 
interests and ta obstruat the path of pro- 
gressive change. In the context of modern 
welfare legislation, the time has perhaps 
come to make an appropriate distinction bee 
tween natural justice in its application . to 
fundamental liberties, civil and political 
rights and natural justice in its application 
to vested interests, Our Constitution, as be- 
fits the Constitution of a Socialist Secular 
Democratic Republic, recognises the par- 
amountcy of the public weal over the pri- 
vate interest. Natural justice, ultra vires, 
Public Policy, or any other rule of inter- 
pretation must therefore, conform, grow and 
be tailored to serve the public interest and 
respond to the demands of an evolving 
society, ° 


101. In R. v. Baldwin, 1964 AC 40 it was 
thought by Lord Reid that natural justice 
had no easy application where questions of 
public interest and policy were more im- 
portant than the rights of individual citizens. 
He observed : 

“If a Minister is considering whether to 
make a scheme for, say, an important new 
road, his primary concern will not be with 
the damage which its construction will do te 
the rights of individual owners of land.” He 
will have to consider all manner of ques- 
tions of public interest and, it may be, a 
number of alternate schemes. He cannot be 
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prevented from attaching more importance 
te the fulfilment of his policy than to the 
fate of individual objectors, and it would be 
quite wrong for the Courts to say that the 
Minister should or could act in the same 
kind of way as a board of works deciding 
whether a house should be pulled down”. 
And, as pointed out by a contributor in 1972 
A Cambridge Law Journal at page 14: 

ee pee nee eee the safeguarding of existing 
rights can after all in some circumstances 
amount to little more than the fighting of a 
rear-guard action by the reactionary element 
in society seeking only to preserve its own 
vested position”. 

102, The United States Supreme Court has 
tecognised the distinction between caseg 
where only property rights are involved and 
cases where other civil and political rights 
are involved, In cases where only property 
tights are involved postponement of enquiry 
bas been held not to be a denial of due pro» 
cess, vide; Annie G. Phillips v. Commr. of 
Internal Revenue, (1931) 75 L ed 1289), 
John H, Fathey v, Paul Mallonee, (1947) 91 
L ed 2030; Margarita Fuentes v, Robert L, 
Shevin, (1972) 32 L ed 556 and Lawrence 
Mitchell v, W, T. Grant Co, (1974) 40 L ed 
2d 406, 

103. In the first case ((1931) 75 L Ed 
1289), Brandeis J, observed; 

“Where only property rights are involved, 
mere postponement of the judicial inquiry is 
net a denial of due process, if the opportu: 


nity given for the ultimate judicial determi- ~ 


nation of the liability is adequate. Delay in 
the judicial determination of property rights 
is not un¢ommon where it is essential that 
Governmental needs be immediately satisfied. 
For the protection of public health, a state 
may order the summary destrugtion of pro- 
perty by administrative authorities without 
antecedent notice or hearing, Because of the 
public necessity the property of citizens may 
be summarily seized in war time, And at 
any time, the United States may acquire pro- 
perty by eminent domain, without paying, or 
determining the amount of the compensation 
before the taking”. 

104, The principles of natural justice have 
taken deep root in the judicial conscience of 
our people. nurtured by Binapani, Kraipak, 
Mohinder Singh Gill, Maneka Gandhi ete. 
etc. They are now considered so funda- 
mental as to be “implicit in the concept of 
ordered liberty” and, therefore, implicit in 
every decision making function, call it judi- 
cial, quasi judicial or administrative. Where an 
authority functions under a statute and the 
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Stattite provides for the Observance of the 
principles of natural justice fa a particular 
manner, natural justice will have tō bê 6b: 
served in that manner afd in ño other. No 
wider right than that provided by statute can 
he claitied for cafi thé right be narréwed. 
Where the Statute is silent about the observ. 
anée of the principles of natural justice, 
siich statiitory silenéé is taken to imply com 
pliance with the principles of natural justice. 
The implication of natural justice being pre- 
sumiptivé it may be excluded by express 
words of statute or by necessary intendment. 
Where the conflict is between the public 
interest and the private interest, the presump- 
tion must necessarily be weak and may, 
therefore, be readily displaced. The pre- 
sumption is also weak where what are in- 
volved are mere property rights. In cases 
of urgency, particularly where the public 
interest is involved, pre- emptive action may 
be a strategic necessity. Thefe may then be 
no question of observing natural justice. 
Even in cases of pre-emptive action, if the 
statute so provides or if the Courts so deem 
fit in appropriate cases, a postponed hearing 
thay he substituted for fatuial justice. Where 
fatural jüstice is implied, the extent of the 
implication and fhe fiatiite of the hearitig 
titist vary with the statiite, the subject and 
the sittiatiofi. Seémifig judicial ambivalence 
Of the question of the applicability of the 
pfinciples of natural justice is generally 
traceable to the réadiness of judges to apply 
tlie prifciples of nattiral justice where fio 
question of the public interest is itivolved, 
particularly where rights and interests other 
than property rights and vested interests are 
involved afid the teluctance of judges to 
apply the priiiciples of natural justice where 
there is stspicion of public mischief and 
only property tights and vested interests are 
ifivolved. 

105. In the light of these prefatory re- 
marks, I will proceed to consider the relevant 
statutofy provisions. The Industries (De- 
velopment and Regulation) Act, 1951, was 
éhacted pursuant to the power given to 
Parliament by Entry 52 of List I of the 
Seventh Schedule to the Constitution. As 
required by that Entry Section 2 of the Act 
declares that it is expedient in the public 
interest that the Union should take under its 
control the industries specified in the First 
Schedule to the Act. Item 23 of the First 
Schedule to the Act relates to Textiles of 
various categories. Section 3 (d) defines 
“Industrial undertaking” to mean “any under- 
taking pertaining to a scheduled industry 
carried off in one or more factories by any 


Swadeshi Cotton. Mills v. Union’ of India 


S.C. 847 
person or authority inéliiding Governifient”. 
The expression iadertaking is not, however, 
defined. Section 3 () defines “Owner®, “in 
télation to an industrial undertaking” as “the 
person who, or the authority which, has the 
tltimate control over the affairs of the 
tifidertaking, and, Where the said affairs afé 
entrusted to a manager, managing director, ot 
tiianagitig agents, siich nianager 

director of nianaging agerit shail bē dened 
to be the ownef of the wndertaking”’. Sec- 
tion 3 (j) provides that words and expressions 
fiot defined in the Act but definéd in the 
Companies Act shall have thè méaning as- 
signed tô them in that Act. Section 10 ob 


` liges the owfier of an industrial undertaking 


to register the ufidertaking in the prë- 
scribéd miannér.: Section 10-A authorises the 
tevocation of registfation after giving an op+ 
portunity to the owner of the undertaking if 
céftain circumstances. Section 11 provides 
for the licénsing of the new industrial under- 
takifig and Section 11-A provides for the 
licehsitig of the production and manufacture 
of the new 4fticles. Séction 13 provides, 
amofig other thihgs, that, except under, and 
iñ accordafice with a. licence issuéd in that 
behalf by the Central Government, no owner 
of än ifidusttial undertaking shall effect any 
substantial éexpafisioi of change the location 
‘Of the wholé or ahy part of an industrial 
thdertaking. Sectién 14 provides for a full 
and complete investigation in respect of àp- 
plications for the grant of licence or permis- 
Sion ufidér Sections 11, 11-A, 13 of 29-B. 
Sectién 15 authofises the Central Govern- 
fent to make or causé tô be made a full 
and complete investigation into the ¢itcum- 
stances of the case if the Central Govern- 
feit is of the opifiion that 

(a) in réspect of any schéduled industry or 
itidustfial undertaking or ufidertakings (i) 
there has been, or is likely to be, a substan- 
tial fall in the volume of prodiiction . ; 
for which, having regard to the economic 
conditions prevailing, there is no justifica- 
tion; or Gi) there fas been, or is likely to 
be, a marked deterioration in the quality of 
Any afticle which could have been 
or can be avoided; or (iii) there has been or 
is likely to be a fise in the price of any arti- 
tle... . for which there is no justifica- 
tion; or (iv) it is neCessary tō take any such 
‘action for the purpose of conserving any rè- 
sources of national importance; or 


ess sss sso 


(b) any industrial undertaking is being 
tanaged in a manñer highly détrimental to 
the scheduled industty concerned or to public 
interest, 
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After the investigation is made under Sec- 
tion 15, Section 16 (1) provides, if the Cen- 
‘tral Government is satisfied that such action 
is desirable, it may issue appropriate direc- 


tions for 

(a) regulating the production of any arti- 
cle ... .. ... and fixing the standards of pro- 
duction; 


(b) requiring the industrial undertaking to 
take such steps as the Central Government 
may consider necessary, to stimulate the 
development of the industry; 

(c) prohibiting resort to any act or prac- 
tice which might reduce the undertaking’s 
production capacity or economic value; 

(d) controlling the prices, or regulating the 
distribution of any article, 

Section 16 (2) also provides for the issue of 
interim directions by the Central Governe 
ment pending investigation under Sec. 15. 
Such directions are to have effect until 
validly revoked by the Central Government. 


106. Chapter III-A consisting of Ss. 18-A, 
18-AA, 18-B, 18-C, 18-D, 18-E and 18-F 
deals with “direct management or con- 


trol of Industrial Undertakings by Central 
Government in certain cases”. Section 18-A 
which is entitled “Power of Central Govern- 
ment to assume management or control of 
an industrial undertaking in certain cases” 
provides that the Central Government may, 
by notified order, authorise any person of 
body of persons to take over the manage- 
ment of the whole or any part of an indus- 
trial undertaking or to exercise in respect of 
the whole or any part of the undertaking 
such functions or control as may be speci- 
fied in the order, if the Central Gcvernment 
is of opinion that: 

(a) an industrial undertaking to which 
directions have been issued in pursuance of 
Section 16 has failed to comply with such 
directions, or 

(b} an industrial undertaking in respect of 
which an investigation has been made under 
Section 15 is being managed in a manner 
highly detrimental to the scheduled industry 
concérned or to public interest. 

Section 18-AA refers to “Power to take over 
industrial undertakings without investigation 
under certain circumstances”. It enables the 
Central Government -by a notified order to 
authorise any person or body of persons to 
take over the management of the whole or 
any part of an industrial undertaking or to 
exercise in respect of whole or any part of 
the undertaking such functions or control as 
may- be specified in the order, if, without 
prejudice to any other provision of the Act, 
` from the documentary or other evidence in 


Swadeshi Cotton Mills v. Union of India 


A.I R 


its possession, the Central Government is 
Satisfied in relation to the industrial under- 
taking, that 


“(a) the persons incharge of such industrial 
undertaking have, by reckless investments or 
creation of encumbrances on the assets of 
the industrial undertaking, or by diversion 
of funds, brought about a situation which is 
likely to affect the production of articles 
manufactured or produced in the industrial 
undertaking, and that immediate action is 
mecessary to prevent such a situation; or 


(b) it has been closed for a period of not 
less than three months (whether by reason of 
the voluntary winding up of the company | 
owning the industrial undertaking or for any 
other reason) and such closure is prejudicial 
to the concerned scheduled industry and that 
the financial condition of the company own- 
ing the industrial undertaking and the con- 
dition of the plant and machinary of such 
undertaking are such that it is possible to 
re-start the undertaking and such re-starting 
is necessary in the interests of the general 
public”. 


Section 18-AA (5) stipulates that the provi- 
sions of Sections 18-B to 18-E shall be ap- 
plicable to the industrial undertaking in re- 
spect of which an order has been made 
under Section 18-AA ‘even as they apply to 
an industrial undertaking taken over under 
Section 18-A. Section 18-B specifies the 
effect of a notified order under Section 18-A. 
Section 18-C empowers the Court to cancel 
or vary contracts made in bad faith etc. by 


the management. of an undertaking before 


such management was taken over 
Central Government. 


by the 
Section 18-D provides 


that there shall be no right to compensation 


for termination of office or contract as a re- 
sult of the ‘take over’. Section 18-E deprives 
the shareholders and the Company of cer- 
tain rights under the Indian Companies Act, 
if the industrial undertaking whose manage- 
ment is taken over is a Company. Sec- 
tion 18-F empowers the Central Government 
on the application of the owner of the in- 
dustrial undertaking or otherwise to cancel 
the order made under Section 18-A if it ap- 
pears to the Central Government that the 
purpose of the order has been fulfilled or 
that for any other reason it is not necessary 
that the order should remain in force. Sec- 
tion 18-FD (3) enables the Central Govern- 
ment to exercise the powers under S. 18-F 
in relation to an undertaking taken over 
under Section 18-AA. 

107. The question for consideration is 
whether Section 18-AA excludes natural jus- 
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tice by necessary. implication. The develop- 
ment and regulation of certain key indus- 
tries was apparently considered so basic and 
vital to the economy of our country that 
Parliament, in its wisdom, thought fit to 
enact. the Industries Development and Re- 
gulation Act, after making the declaration 
required by Entry 52 of List I of the Seventh 
Schedule to the Constitution that it was ex- 
pedient, in the public interest, that the Union 
should take under its control the industries 
specified in the schedule to the Act, as ear- 
lier mentioned by us. Apart from making 
provision for the establishment of a Central 
Advisory Council and other Development 
Councils, and the licensing of scheduled in- 
dustries, the Act empowers the Central Gov- 
ernment to cause a full and complete investi- 
gation to be’made where there is a substan- 
tial fall in the volume of production for 
which there is no justification having regard 
to the prevailing economic conditions or 
there is marked deterioration in the quality 
of the goods produced or the price of the 
goods produced is rising unjustifiably or 
Where conservation of resources of national 
importance is necessary or the industrial 
undertaking is being managed in a manner 
highly detrimental to the scheduled industry 
or.to public interest (Sec. 15) and thereafter 
to issue necessary and appropriate directions 
to the industrial undertaking to mend matters 
suitably (Section 16). Where the instructions 
‘issued under Section 16 are not complied 
with or where the investigation reveals that 
the industrial undertaking is being managed 
in a ranner highly detrimental to the sche- 
duled industry or to the public interest the 
Central Government may take over the in- 
dustry under Section 18-A. Whether there 
is an investigation or not, the Central Gov- 
ernment may also ‘take over’ the manage- 
ment of the industry under Section 18-AA, 
if consequent on certain wilful acts of com- 
mission on the part of the management the 
production is likely to be affected but im- 
mediate action may prevent such a situation, 
or the industrial undertaking has been 
closed for a period of not less than three 
months and the closure is prejudicial to the 
scheduled industry. Action under Sec. 18-AA 
is thus preventive and remedial. Where 
there is an apprehension that production is 
likely to be affected as a result of the wil- 
ful, acts of the management or where the 
production has already come to a stand-still 
because of the closure of the undertaking for 
a period of not less than three months the 
Central’ Government is authorised to inter- 
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vene to restore production. The object 
clearly is to take immediate action to pre- 
vent a situation likely to affect production 
or to restore production. There was some 
argument at the Bar that the expression ’im- 
mediate action’ was not to be found in Sec- 
tion 18-AA (1) (b). I do not think that the 
absence of the expression ‘immediate action’ 
in Section 18-AA (1) (b) makes any differ- 
ence. Section 18-AA (1) (a) refers to a 
situation where immediate preventive action 
may avert a disaster, whereas Section 18-AA 
contemplates a situation where the disaster 
has occurred and action is necessary to re- 
store normalcy. Restoration of production 
where production has stopped in a key in- 
dustry or industrial undertaking is as im- 
portant and urgent, in the public’ interest, as 
prevention of a situation where production 
may be affected. Immediate action is, there- 
fore, as necessary in the situation contem- 
plated by Section 18-AA (1) (b) as in the 
situation contemplated by S. 18-AA (1) {a). 

108. It is true that the marginal note 
refers to the power to take over without in- 
vestigation but there is no sufficient reason 
to suppose that the word ‘immediate’ is used 
only to contra-distinguish it from the in- 
vestigation contemplated by Section 15 of 
the Act, though, of course a consequence of 
immediate action under Section 18-AA may 
be to dispense with the enquiry under Sec- 
tion 15. In fact, facts which come to light 
during the course of an investigation under 
Section 15 may form the basis of action 
under Section 18-AA (1) (a). Where in the 
course of an investigation under Section 15 
it is discovered that the management have, 
by reckless investments or creation of 
encumbrances on the assets of the industrial 
undertaking or by diversion of funds brought 
about a situation which is likely to affect the 
production of the articles manufactured or 


‘produced in the industrial undertaking, or 


if the Government is satisfied that immediate 
action is necessary to prevent such a situa- 
tion, there is no reason why the Central 
Government may not straightway take 
action under Section 18-AA (1) (a) without 
waiting for completion of investigation under 
Section 15. Parliament apparently contem- 
plated a situation where immediate action 


“was necessary, and having contemplated such 


a situation, there is no reason to assume 
that Parliament did not contemplate situa- 
tions which brooked not a moment’s delay. 
If Parliament also contemplated situations 
which did not brook a moment’s delay, it 
would be difficult to read natural justice into 
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Section 18-AA. he submission of Shri 
Nariman was that the immediacy of the 
situation would be relevant and relatable to 
the quantum of natural justice and not toa 
total denial of natural justice. According to 
him the scope and extent of the opportunity 
to be given to the party against whom 
action is taken may depend upon the situa- 
tion but nothing would justify a megation 
of a natural justice. He pointed out that 
in a situation of great urgency which brook 
ed no delay, an order under S. 18-AA might 
be made, the situation could be so frozen 
that the persons incharge af the industrial 
undertakine might do mo more mischief and 
the Government could then, without giving 
further effect to the order onder Sec, 18-AA, 
give a notice to the person incharge to show 
cause why the order under S. 18-AA :should 
not be given effect. In another given case, 
according to Shri Nariman, sotice of, say 
two weeks, might be given before making 
an order, if the making of an order was 
not so very urgent. He suggested that the 
opportunity to be given might vary from 
situation to situation but opportunity there 
must be, either before the decision was ar- 
rived at or so shortly after the decision was 
arrived at and before any great mischief 
might result from the order. The argument 
of Shri Nariman would vest in the Govern- 
ment a power to decide from case to ‘case 
the extent of opportunity to be given in 
each individual case and, as a corollary, a 
corresponding right in the aggrieved party 
to claim that the opportumity provided was 
not enough. Such a procedure may be pos- 
sible, practicable and desirable in situations 
where there is no statutory provision enabl- 
ing the decision making authority to review 
or reconsider its decision. Where, ‘there is 
a provision in the statute itself for revoca- 
tion of the order by the very authority mak- 
ing the decision, it appears to us to be un- 
necessary to insist upon a pre-decisional 
observance of natural justice. The question 
must be considered by regard to the terms 
of the statute and by an examination, on 
the terms of the statute, whether it is possi- 
ble, practicable and desirable to observe pre- 
decisional natural justice and whether a post 
decisional review or reconsideration as pro- 
vided by the statute itself is not a sufficient 
substitute. 


108A. The likelihood of production being 
jeopardized or the stoppage of production 


in a key industrial undertaking is a matter . 


of grave concern affecting the public inter- 
est. Parliament has taken so serious a view 
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of the matter that it has authorised the ‘Cen- 
tral Government to take over the manage- 
ment of the industrial undertaking if imme- 
diate action may prevent jeopardy to pro 
duction or restore production where (it ‘has 
already stopped. The necessity for imme- 
diate action by the Central Government, 
contemplated by Parliament, is definitely in- 
dicative of the exclusion of natural justice. 
It is not as if the owner of the industrial 
undertaking is left with no remedy. He may 
move the Central Government under Sec- 
tion 18-F to cancel the order made under 
Section 18-AA. ‘True some mischief affect- 
ing the management and tep executives may 
have already been done. ‘On the other hand, 
greater mischief affecting the public economy 
and the lives of many a thousand workers 
may have been averted. While on ‘the ‘one 
hand mere property rights are involved, on 
the other vital public interest is affected. 
This again, in'the light of the need for im- 
mediate action contemplated by Parliament, 
is a clear pointer to the exclusion of natural 
justice. Ut was submitted by the learned 


‘Counsel that $. 184F did mot provide any 


remedy but merely provided for cancellation 
of an ‘order of take over on the fulfilment 
of the purpose of the arder of take over or 
for any other reason which rendered further 
continuance in force of the order unneces- 
sary ‘because of the happening of ‘subsequent 
events. According to the leanned Counsel 
fhe basic assumption of S. 18-F was ‘the 
validity of the order under S. 18-A or Sec- 
tion 18-AA. AH that Section 18-F did was 
to prescribe conditions for the ‘exercise of 
the general power which every authority had 
under Section 21 of the General ‘Clauses Act 
to cancel its own earlier order. Tt was said 
that if S. 18-F could be said to impliedty 
exclude natural justice there is then no Tea- 
son not to hold that S. 21 of the ‘General 
Clauses Act similarly excluded natural jus- 
tice in every case. I am unable to agree 
with these submissions of ithe learned Coun- 
sel Neither S. 18-F of the Industries (Dev- 
elopment and Regulation) Act nor ‘Sec. 21 
of the General Clauses Act, ‘by itself, ex- 
cludes natural justice. The exclusion of 
natural justice, where such exclusion is ‘not 
express, has to be implied by reference to 
the subject, the statute and the statutory 
sitaation. Where an express ‘provision in 
the statute itself provides for :a ‘post -deci- 
sional hearing the other ‘provisions -of the 
Statute will have ito be read in the light of 
such provision and the provision for -post 
decisional hearing may then clinch the issue 
where pre-decisional natural justice .appeare 
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to be excluded: on. the other terms of the 
statute. That a post decisional hearing may 
also’ be had by the terms of Sectiom 21 of 
the General Clauses: Acti may mot neces- 
sarily help in the interpretation of the provi- 
sions of the statute concerned. On the 
other hand even the general provision con- 
tained in. Section 21 of the General Clauses 
Act: may be sufficient to so interpret the 
ferms of a. given statute: as to exclude natu- 
ral justice. As I said it depends on the sub- 
ject, statute and the statutory situation. 

109. I am, therefore, satisfied that the 
principles of natural justice are not attract- 
ed to the situations contemplated by Sec- 
tion 18:AA of the Industries (Development 
and Regulation) Act. In view of the order 
proposed by my learned’ brothers Sarkaria 
and. Desai, JJ. I do not propose to consider 
the other questions.. 


ORDER. 
110.. As per majority decision, 
peals are: allowed! 


the ap- 


Appeals allowed. 


AIR 1981 SUPREME COURT: 85i 
== 1907 Cri, L. J. 489: 
S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 
Writ Petns. Nos. 5734 & 6433 of 1980, 
D/— 22-1-1981, 
Ashok Kumar, Petitioner v. 
Jammu &. Kashmir, Respondent. 
J. & K. Public Safety Act: (6 of 1978), 
- S&S gs — Constiintiom of India, Arf. 22 (5) 
»— Order of detention — Non-considexa- 
tiom of representation — Order is void 
evem though confirmation is made after 
receiving: opinion of Advisory Board. 


State of 


Even assuming, that the representation 
was. considered by the. Government on the 
date of confirmation still the order of de- 
tention is void. for two reasons.. In. the 
first. place a representation. has to be con- 
sidered. by the Government. within rea- 
sonable time without waiting for the opin- 
ion. of the Advisory Board and secondly 
as the representation was rejected almost 
two months after the date of detention 
without any reasonable explanation. that 
is. sufficient to vitiate the order of deten- 
tion. For those reasons the constitutional 
safeguards enshrined in Art. 22 (3) have 
been clearly violated and the continue” 
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detention of the detenu has been render- 
ed void. : (Para 1) 


FAZAL ALI, J.:— These two Writ Peti- 
tions under Article 32 af the Constitution 
have been filed by Ashok Kumar one 
from jail and the ether through Shri 
Bhim Singh. The petitioner was detained 
under the provisions of Section 8 of the 
J. & K. Public Safety Act, 1978. It ap- 
pears that the petitioner was arrested on 
26-9-1980. by an order of preventive de- 
tention passed under Section 8, of F. & K. 
Public Safety Act, 1978, The grounds of 
detention were served on him on the 29th 


' September, 1980. On. the 30th September, 


1980 the detenu made a representation to 
the Government from the jail which ad- 
mittedly does not appear to have been 
considered at. all so far. In the counter- 
affidavit if is averred that the represen- 
tation af the detenu was sent to the Ad- 
visory Board and after receiving the 
opinion of the Advisory Board the deten- 
tion was confirmed om 19-12-1980. There 
is, however, no averment in the counter- 
affidavit. filed by the State as ta whether 
or not the representation of the detenu 
was ever considered by the Government. 


Even assuming that the representation. 


was considered by the Government on the 


date of confirmation Le. 19-12-1980 still - 


the order of detention is void for two 
reasons. In the first. place, as pointed out 
by this Court, a representation has to be 
considered by the Government within 
reasonable time without waiting for the 
opinion of the Advisory Board and se- 
condly as. the representation was rejected 
on 19-12-1980, ie, almost two months 
after the date of detention without any 
reasonable explanation that is sufficient 
fo vitiate the order of detention. In fact 
Mr. Altaf Ahmed, learned counsel for 
the State of J. & K. has frankly conceded 
that there is no material on the record to 
show that the fepresentation of fhe 
detenu. was in fact considered at all by 
the Government. or by the detaining au- 
thority. For those reasons the constitu- 
tional safeguards enshrined im Art. 22 (5) 
have been clearly violated and the conti- 
nued detention of the detenu has been 
rendered void. We, therefore allow these 
petitions: and direct that the detenu be 
released forthwith, 

Petitions allowed. 


“*(1) Spl. Civil Appin, No. 
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AIR 1981 SUPREME COURT 852 . 
= 1981 Lab, I. C. 307 


(From: (1) Bombay (2) Industrial Court, 
we Bombay)* 


A. P. SEN AND 
E. S. VENKATARAMIAH, JJ. 
Civil Appeals Nos. 436 and 930 of 1980, 
D/- 11-2-1981. 


(1) Lalappa Lingappa and others, Ap- 
pellants v. Laxmi Vishnu Textile Mills 
Ltd., Respondent. 

And 


(2) Mahadu Sitaram and others, Ap- 
pellants v. Laxmi Vishnu Textile Mills 
Ltd., Respondent, 


(A) Payment of Gratuity Act (39 of 
1972), Ss. 2 (c), 4 (1) — Expression “con- 
tinuous service” occurring in S, 2 (c) — 
Construction of — Permanent employee 
remaining absent without leave — Ac- 
tually working for less than 240 days in 
a year Not entitled to gratuity 
Badli employees made permanent — 
Governed by Expln. I to S.: 2 (c). 1978 
Lab IC 809 (Ker), Overruled, 


Permanent employees are not entitled 
to payment of gratuity under sub-sec- 
tion (1) of Section 4 for the years in 
which they remained absent without 
leave for a number of days in a year 
and had actually worked for less than 
240 days, due to absence without leave. 
Similarly, the badli employees are not 
covered by the substantive part of the 
definition of ‘continuous service’ in Sec- 
tion 2 (c), but come within Explanation I 
and, therefore, are not entitled to pay- 
ment of gratuity for the badli period 
ie. in respect of the years in which there 
was no work allotted to them due to 
their failure to report to duty. 1978 Lab 
IC 809 (Ker), Overruled, (Paras 15, 18) 


The Act is a piece of social welfare 
Yegislation and deals with matters relat- 
ing to payment of gratuity which, like 
pension, provident fund etc., is a retiral 
benefit. Interrupted service by reason of 
sickness, leave, lay-off, strike, lock-out 
or cessation of work not due to any fault 
of the employee concerned should not 
be regarded as a break in continuity of 
his service. The inclusive part of the de- 


200 of 1978, 


D/. 1-9-1979 (Bom). 

(2) Appeal G. A. Nos. 34 of 1978 and 
36 to 119 of 1979 (Pre. Ind. Court, 
Bom), 
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-AIR 1970 SC 919: 


A. IR. 


finition of ‘continuous: service’ in Sec, 2° 


(c) is to amplify the meaning of the ev- 
pression by including interrupted service 
under certain contingencies which, but 
for such inclusion, would not fall within 
the ambit of the expression ‘continuous 
service’, (Para 7) 

The legislature has, no doubt, used two 
different expressions, namely, ‘actually 
employed’ in Explanation I and ‘actually 
worked” in Explanation IJ, But, they are 
having regard to the context and purpose 
with which they have been enacted, sy- 
nonymous, (Para 9) 

Sub-section (1) of Section 4 of the Act 
incorporates the concept of gratuity be- 
ing a reward for long, continuous and 
meritorious service, The emphasis there- 
in is not on ‘continuity of employment’, 
but on rendering of ‘continuous service’. 
The legislature inserted the two Expla- 
nations in the definition to extend the 


benefit to employees who are not in un- - 


interrupted service for one year subject 
to the fulfilment of the conditions laid 
down therein, By the use of a legal fic- 
tion in these Explanations, an employee 
is deemed to be in ‘continuous service’ 
for purposes of sub-section (1) of Sec. 4 
of the Act. The legislature never intend- 
ed that the expression ‘actually employ- 
ed’ in Explanation I and the expression 
‘actually worked’ in Explanation H 


should have two different meanings be- 


cause it wanted. to extend the benefit to 
an employee who ‘works’ for a particular 
number of days in a year in either case. 
(Para 14) 

(B) Interpretation of Statutes — Social 


welfare legislation — Construction of — . 


Rule of beneficent construction should be 
adopted. 

In construing a social welfare legisla- 
tion, the court should adopt a beneficent 
rule of construction; if a section is cap- 
able of two constructions, that construc- 
tion should be preferred which fulfils 
the policy of the Act, and is more bene- 
ficial to the persons in whose interest 
the Act has been passed. When, however, 
the language is plain and unambiguous 
effect must be given to it whatever may 
be the consequences, for, in that case, 
the words of the statute speak the inten- 
tion of the legislature. When the lan- 
guage is explicit, its consequences are for 
the legislature and not for the Courts to 


consider, (Para 13) - 
Cases Referred : Chronological Paras 
1978 Lab IC 809 (Ker) 18 


(1969) 2 SCR 307: 


1970 Lab IC 787 16, 18 


1981 © 


AIR 1961 SC 1567: (1962) 1 SCR 717 12 
36 Scott LR 652, Conlon v. Glasgow 18 


Mr, R. S, Kulkarni, Advocate (in C.A. 
436 and 930/80), Mrs, Veena Devi Khanna 
and V. N. Ganpule, Advocates, for Ap- 
pellants and Intervener; Mr. F, S. Nari- 
man, Sr. Advocate, M/s, B. N. Sri- 
krishna, R, P, Kapur, H. S. Parihar and 
Shardul S. Shroff, Advocates, for Respon- 
dents, 


SEN, J.:— The controversy in these 
two appeals by special leave against a 
judgment of the Bombay High Court and 
an order of the President, Industrial 
Court, Bombay, turns on the construc- 
tion of the expression ‘continuous ser- 
vice’ as defined in Section 2 (c) of the 
Payment of Gratuity Act, 1972, 


2 The facts giving rise to these ap- 
peals are these: Eighty-five permanent 
employees of the respondent who were 
on the regular muster roll, on termina- 
tion of their employment, made a claim 
for payment of gratuity for the entire 
period of their service, i, e., in respect of 
every year during which they were in 
permanent employment, irrespective of 
the fact whether they had actually work- 


ed for 240 days in a year or not, Twenty-. 


five badli employees of the respondent, 
who were on the badli register, upon be- 
ing made permanent, made a similar 
claim for payment of gratuity for the 
badli period, i.e., in respect of the period 
prior to their being made permanent, ir- 
respective of the fact whether in those 
years they had been actually employed 
for 240 days or not. The respondent, 
however, calculated the number of years 
in which these employees were actually 
employed for at least 240 days in a year 
and paid gratuity accordingly. The 
Labour Court, which is the Controlling 
Authority, held in relation to the per- 
manent employees that they were gov- 
erned by the substantive part of the de- 
finition of ‘continuous service’ in Sec- 
tion 2 (c) of the Act, upon the basis that 
there was no break in service, i.e., there 
was no question of their actual employ- 
ment or actual working for 240 days or 
more, but as regards the badli employ- 
ees, it held that they were not entitled 
to gratuity in respect of those years in 
which they were not actually employed 


._ for 240 days since they fell- within Ex- 


planation I to Section 2 (c) of the Act. 
That view of the Controlling Authority 
was affirmed in appeal by the President 
of the Industrial Court, who is- the Ap- 
pellate Authority, The- High Court while 
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upholding the view of these authorities - 
in respect of the badlis. has, however, 
reversed their decision with regard to 
the permanent employees on the ground 
that unauthorised absence from work 
results in a break of service and, there- 
fore, they were not in uninterrupted ser- 
vice and fell outside the substantive part 
of Section 2 (c) but came within Ex- 
planation I, 


3, In support of these appeals, it was 
urged that the High Court was in error 
in equating the phrase ‘actually employ- 
ed’ with ‘actually worked.’ It was sub- 
mitted that though the word ‘service’ 
has not been defined in the Act, the em- 
phasis is on the subsistence of the con- 
tract of employment, It is urged that the 
word ‘employed’ connotes a contract of 
employment and both the permanent 
employees and badli employees, there- 
fore, fall within. the substantive part of 
the definition of ‘continuous service’ in 
Section 2 (c). In substance, the conten- 
tion is that Explanation I to Section 2 
(c) covered only those cases where there 
was a break in continuity of service, by 
reason of discharge from service and re- 
employment, In regard to the permanent 
employees, it is urged that they would 
be deemed to be in continuous service 
for purposes of sub-section (1) of Sec. 4 
of the Act so long as their names are 
borne on the permanent muster roll, In 
other words, the submission was that the 
jural relationship of employer and em- 
ployee continues irrespective of whether 
they had actually worked for 240 days or 
not, With regard to the badli employees, 
it is urged that once a person is given 
a badli card it matters little whether he 
actually works for 240 days or not, since 
he has to report for work and his em- 
ployment is at the volition of the em- 
ployer. Thus, the absence of the badli 
employees on the days on which they 
were not provided with work, although 
they reported for duty and there was an 
endorsement made to that effect in the 
badli card, could not be treated as inter- 
ruption of service. It was point- 
ed out that the badli employees 
had been put at par with the 
permanent employees and enjoyed 
all such benefits such as -bonus, re- 
trenchment compensation, lay-off com- 
pensation, provident fund benefits, bene- 
fits under the Employees’ State Insur- 
ance Act and the Workmen’s Compensa- 
tion Act, leave under the Factories Act, 
ete., and there was no reason why they 
should be deprived of the benefit of 
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gratuity for those years in which they 
had worked for less than 240: days be- 
cause of their absence without leave, We 
are afraid, this line of reasoning cannot 
be accepted being against the scheme of 
the Act. : 


4. Two questions arise in these ap- 
peals, The first is as to whether perma- 
nent employees are entitled to payment 
of gratuity under sub-section (1) of Sec- 
tion 4 of the Act for the years in which 
they remained absent without leave for 
a number of days in a year and had ac- 
tually worked for less than 240 days, due 
te absence without leave, The second is 
as to whether the badli employees are 
entitled to such gratuity on becoming 
permanent employees, for the badli 
period in respect of the years in which 
there was. no work allotted to them due 
to their failure to report to duty, These 
questions relate to the years in which 
these employees were not actually em- 
ployed for 240 days in a year, due to 
their absence without leave. 

5. The Payment of Gratuity Act, 1972 
(hereinafter referred to as ‘the Act’), is 
enacted to introduce a scheme for pay- 
ment of gratuity for certain industrial 
and commercial establishments. as a 
measure. of social security. It has now 
been universally recognised that all per- 
sons in society need protection against 
loss of income due to unemployment 
arising out of incapacity to work due to 
invalidity, old age ete: For the wage 
earning population, security of income, 
when the worker becomes old or infirm, 
is of consequential importance. The pro- 
visions of social security measures, retiral 
benefits like gratuity, provident fund and 
pension (known as the triple benefits) 
are of special importance. In bringing 
the Act on the statute book the intention 
of the legislature was not only to achieve 
uniformity and reasonable degree of cer- 
tainty, but also to create and bring into 
force a self-contained, aill-embracing, 
complete and comprehensive Code relat- 
ing to gratuity. he significance of this 
legislation lies in the acceptance of the 
principle of gratuity as a compulsory, 
Statutory retiral benefit. 

6. For a proper appreciation of the 
question involved, it is necessary to set 
out the relevant provisions of the Act. 
Sub-section (1) of Section’ 4 reads as fol- 
lows: i 

4. (1) Gratuity shall be payable to an 
employee on the termination of his em- 
ployment after he has rendered continu- 
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ous service for not less than five 


years, — 

(a) on his superannuation, or 

(b) on his retirement or resignation, or 

(c) on his death or disablement due to 
accident or disease; 

Provided that the completion of conti- 
muous service of five years shall not be 
necessary where the termination of the 
employment of any employee is due to 
death or disablement; 


Provided further that in the case of 
death of the employee, gratuity payable 
to him shail be paid to his nominee or, 
if no nomination has been made, to his 
heirs. 

Explanation. — For the purposes of 
this section, disablement means such dis- 
ablement as incapacitates an employee 
for the work which he was capable of 
performing before the accident or 
disease resulting in such disablement. 
The expression ‘continuous service’ has 
been defined in Section 2 (c) of the Act 
in these terms: 


2, (c) “continuous service” means un- 
interrupted service and includes service 
which is interrupted. by sickness, acci- 


‘dent, leave, lay-off, strike or a lock-out 


or cessation of work not due to any fault 
of the employee concerned, whether such 
uninterrupted or interrupted service was 
rendered before or after the commence- 
ment of this Act, 


Explanation I — In the case of an em- 
ployee who is not in uninterrupted ser- 
vice for one year, he shall be deemed to 
be in continuous service if he has been - 
actually empigyed by an employer dur- 
ing the twelve months immediately pre- 
ceding the year for not less than — 


(i) 190 days, if employed below tha 
ground in a mine, or 


(ii) 240 days, in any other case, except 
when he is employed in a seasonal estab- 
lishment. 


Explanation II — An employee of a 
seasonal establishment shall be deemed 
to be in continuous service if he has ac- 
tually worked for not less than seventy- 
five per cent of the number of days on 
which the establishment was in opera- — 
tion during the year, 

7. The Act is a piece of social welfare 
legislation and deals with matters relat- 
ing to payment of gratuity which, like 
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pension, provident fund etc., is a retiral 
benefit, Interrupted service, by reason of 
sickness, leave, lay-off, strike, lock-out 
or cessation of work not due to any fault 
of the employee concerned should not be 
regarded as a break in continuity of his 
service. The inclusive part of the defini- 
tion of ‘continuous service’ in Section 2 
(c) is to amplify the meaning of the ex- 
pression by including interrupted ser- 
vice under certain contingencies which, 
but for such inclusion, would not fall 
within the ambit of the expression ‘con- 
tinuous service’, There were compelling 
reasons why the legislature gave an en- 
larged meaning to the expression ‘conti- 
nuous service’ in Section 2 (c) of the Act, 
so that the workers who have rendered 
long and meritorious service are not de- 
prived of their right to gratuity by rea- 
son of absence from duty due to circum- 
stances beyond their control. 


8. The two Explanations have been in- 
serted by the legislature to define the 
words ‘one completed year of service’ to 
benefit a class of employees who are not 
in uninterrupted service for one year. 
These Explanations employ a fiction 
which converts service of (a) 190 days, 
if employed below the ground in a mine, 
(b) 240 days, in any other case except 
when employed in a seasonal establish- 
ment, in a period of 12 calendar months, 
. or (c) 75 per cent of the number of days 
on which the seasonal establishment was 
in operation, to be one complete year. 


9, The main point in controversy in 
these appeals is as to whether the: ex- 
pression ‘actually employed’ in Explana~ 
tion I to Section 2 (c) must, in the con- 
text in which it appears, mean ‘actually 
worked’, The legislature has, no doubt, 
used two different expressions, namely, 
‘actually employed’, in Explanation I and 
‘actually worked’ in Explanation II. But, 
they are, in our view, having regard to 
the context and purpose with which they 
have been enacted, synonymous,’ 


Explanation I deals with the case of an 
employee who is not in uninterrupted 
service for one year, Such an employee 
shall be deemed to be in continuous ser- 
vice even though he falls outside the sub- 
stantive part of the definition in Sec. 2 
(c) provided he has been actually em- 
ployed for 240 days in a year, The ex- 
pression ‘actually employed’ in Explana- 
tion I must, therefore, mean ‘actually 
worked’, There is a reason why a differ- 
ent expression is used in Explanation II. 
In the case of a seasonal establishment it 
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is difficult to predicate the number of 
days on which the establishment would 
be in operation in the year and an em- 
ployee of such a seasonal -establishment 
shall, therefore, be deemed to be in con- 
tinuous service if he has actually work- 
ed for not less than 75% of the number 
of days on which the establishment was 
in operation, 

10, The history of the legislation is 
set out in the Statement of Objects and 
Reasons accompanying the Bill, (Bill 
No, 154 of 1971 published in the Gazette - 
of India Extraordinary, Part Il, Sec. 2 
dated December 10, 1971 at p. 1027 
(p. 1034).) The Bill adopted by Sec. 2 
(c) the definition of the expression ‘con- 
tinuous service’ as defined in Section 2 
(b) of the Kerala Industrial Employees’ 
Payment of Gratuity Act, 1970 and Sec- 
tion 2 (c) of the West Bengal Employees’ 
Payment of Compulsory Gratuity Act, 
1971, which reads: 

"2. In this Act unless the content 
otherwise requires, — 

(c) “continuous service’ meang un- 

interrupted service and includes service 
which is interrupted by ‘sickness, acci- 
dent, leave, strike which is not illegal or 
a lock-out or cessation of work not due 
ee any default of the employee concern- 
ed”, 
The Bill was referred to a Select Com- 
mittee, and the Select Committee by its 
Report presented to the Lok Sabha on 
May 2, 1972 proposed three vital changes 
in the definition of the expression ‘con- 
tinuous service’ in Section 2 (c), namely, 
(1) for the purpose of computation of 
the period of continuous service, the en- 
tire period whether interrupted or un- 
interrupted, before or after the com- 
mencement of the Act, had to be taken 
into account, (2) the period of strikes or 
lay-offs were to be considered as part of 
‘continuous service’, and (3) the benefit 
of sub-section (1) of Section 4 was to be 
extended by a legal fiction in the case of 
an employee who was not in uninter- 
rupted service for one year, subject to 
the fulfilment of the conditions laid 
down in Explanations I and IL. 


11, The legislative intent is brought 
out in the Report of the Select Com- 
mittee. The Note of the Committee with 
regard to the two Explanations ‘bears out 
that the expression ‘actually employed’ 
in Explanation I and the expression “ac- 
tually worked” in Explanation II were 
used in the same sense. The Note reads: 
(Gazette of India Extraordinary. Part II, 
Section 2 dated May 2, 1972, p. 324). 
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“he Committee also feel that an Ex- 
planation may be added to the definition 


of ‘continuous service’ to the effect that 
an employee who works :— 


(a) in a mine below the ground for 
190 days, or » 

(b) in any other case, for 240 days, 
in a year, should be deemed to be in 
continuous service, 

The Committee also feel that in the 

case of persons employed in seasonal 
establishments, such persons, would be 
deemed to be in continuous service if 
they had been employed for 75 per cent 
of the days during which the establish- 
ment had been in operation during the 
season, 
That was the intention with which the 
two Explanations were added to the de- 
finition of ‘continuous service’ in Sec. 2 
(c) of the Act. 

12. The expression ‘continuous ser- 
vice’ in the context of a gratuity scheme 
was interpreted by this Court in M/s. 
Jeewanlal (1929) Ltd., Calcutta v. Its 
Workmen (1962) 1 SCR 717 at pp. 722-23: 
(AIR 1961 SC 1567) as follows :— 


“Continuous service” in the context of 
the scheme of gratuity framed by the 
tribunal in the earlier reference post- 
ulates the continuance of the relationship 
of master and servant between the em- 
ployer and his employees. If the servant 
résigns his employment service auto- 
matically comes to an end, If the em- 
ployer terminates the service of his em- 
ployee that again brings the continuity 
of service to an end. If the service of an 
employee is brought to an end by the 
operation of any law that again is an- 
other instance where the continuance is 
disrupted; but it is difficult to hold that 
merely because an employee is absent 
without obtaining leave that itself would 
bring to an end the continuity of his 
service, Similarly, participation in anil- 
legal strike which may incur the punish- 
ment of dismissal may not by itself 
bring to an end the relationship of 
master and servant. It may be a good 
cause for the termination of service pro- 
vided of course the relevant provisions 
in the standing orders in that behalf are 
complied with; but mere participation 
in an illegal strike cannot be said to 
cause breach in continuity for the pur- 
poses of gratuity. (emphasis added) 

The legislature has departed from the 
meaning given by this Court in the 
above case to the expression ‘continuous 
service’ by incorporating the words ‘not 
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due to any fault on the part of the em- 


ployee concerned’, to give to that expres- 
sion a restricted legal connotation. 


13. In construing a social welfare 
legislation, the court should adopt ai 


beneficent rule of construction; if a Sec-| 
tion is capable of two constructions, that 
construction should be preferred which 
fulfils the policy of the Act, and is more 
beneficial to the persons in whose inter- 
est the Act has been passed. When, how- 
ever, the language is plain and unambi- 
guous, as here, we must give effect to 
it whatever may be the consequences, 
for, in that case, the words of the statute 
speak the intention of the legislature, 
When the language is explicit, its con- 
sequences are for the legislature and not 
for the courts to consider. The argument 
of inconvenience and hardship is a dan- 
gerous one and-is only admissible in 
construction where the meaning of the 
statute is obscure and there are two me- 
thods of construction, In their anxiety 
to advance beneficent purpose of legisla- 
tion, the courts must not yield to the 
temptation of seeking ambiguity when 
there is none, Craies on Statutes, 6th 
Edn. Pp, 84-91. 


14, In dealing with interpretation of 
sub-section (1) of Section 4, we must 
keep in view the scheme of the Act, Sub- 
section (1) of Section 4 of the Act in- 
corporates the concept of gratuity being| - 
a reward for long, continuous and meri- 
terious service. The emphasis therein is 
not on ‘continuity of employment’, but 
on rendering of ‘continuous service’. The 
legislature inserted the two Explanations 
in the definition to extend the benefit to 
employees who are not in uninterrupted 
service for one year subject to the ful- 
filment of the conditions laid down 
therein. By the use of a legal fiction 
in these Explanations, an employee is 
deemed to be in ‘continuous service’ for 
purposes of sub-section (1) of Section 4 
of the Act. The legislature never intend- 
ed that the expression ‘actually employ- 
ed’ in Explanation I and the expression 
‘actually worked’ in Explanation IT 
should have two different meanings be- 
cause it wanted to extend the benefit to 
an employee who ‘works’ for a parti- 
cular number of days in a year in either 
case, In a case falling under Explana- 
tion I, an employee is deemed to be in 
continuous service if he has been actual- 
ly employed for not less than 190 days 
if employed below the ground in a mine, 
or 240 days in any other case,’ except 
when he is employed in a seasonal estab- 
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lishment, In a case falling under Expla- 
nation II, an employee of a seasonal 
establishment is deemed to be in conti- 
nuous service if he has actually worked 
for not less than 75. per cent of the num- 
ber of days on which the establishment 
was in operation during the year. 


15. In our judgment, the High Court 
rightly observed: “It is important to 
bear in mind that in Explanation I the 
legislature has used the words ‘actually 
employed’. If it was contemplated by 
Explanation I that it was sufficient that 
there should be a subsisting contract of 
employment, then it was not necessary 
for the legislature to use the words “ac- 
tually employed’.” It is not permissible 
to attribute redundancy to the legislature 
to defeat the purpose of enacting the Ex- 
planation. The expression ‘actually em- 
ployed’ in Explanation I to Section 2 (c) 
of the Act must, in the context in which 
it appears, mean ‘actually worked’. It 
must accordingly be held that the High 
Court was right in holding that the per- 
manent employees were not entitled to 
payment of gratuity under ` sub-sec. (1) 
of Section 4 of the Act for the years in 
which they remained absent without 
leave and had actually worked for less 
than 240 days in a year, 


16. As regards badli employees, there 
can be no doubt that they are not in un- 
interrupted service and, therefore, they 
do not fall within the substantive part of 
the definition ‘continuous service’ in Sec- 
tion 2 (c), but are covered by Explana- 
tion I. In Delhi Cloth and General Mills 
Co. v. Its Workmen, (1969) 2 SCR 307 at 
p. 338: (AIR 1970 SC 919) the Court, 
while dealing with a gratuity scheme, 
repelled the contention urged on behalf 
of the badli employees that since they 
had to register themselves with the man- 
agement of the textile mills and were 
required every day to attend the mills 
for ascertaining whether work would be 
provided to them or not, the condition 
requiring that they should have work- 
ed for not less than 240 days in a year 
to qualify for gratuity was unjust and 
observed : 


If gratuity is to be paid for service 
rendered, it is difficult to appreciate the 
grounds on which it can be said that be- 
cause for maintaining his name on the 
record of the badli workmen, a workman 
is required to attend the mills he may 
be deemed to have rendered service and 
would on that account be entitled also. to 
claim gratuity, . . 
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17. Standing Order No. 3 as settled 
by the Industrial Court under Section 36 
(3) of the Bombay Industrial Relations 
Act, 1946 for Operatives in Cotton Tex- 
tile Mills, in so far as material, provides 


3. Operatives shall be classed as (1) 


Permanent; (2) Probationer; (3) Badlis. 
(4) Temporary Operatives; and (5) Ap- 
prentices, 

xx XX 


A “badli” is one who is employed on 
the post of a permanent operative or 


- probationer who is temporarily absent. 


XX XX 


It is not denied that the Management 
has got a separate register for the badli 
employees and that those who need work 
and when they call at the gate of the 
mills for work, such number of them are 
employed by the mills to fill up the va- 
cancies of permanent operatives or pro- 
bationers who are absent on a particular 
day either on account of illness or for 
any other cause, 


18. The Report of the Badli Labour 
Enquiry Committee, Cotton Textile In- 
dustry, 1967, no doubt shows that the 
badli employees are an integral part of 
the textile industry and that they enjoy 
most of the benefits of the permanent 
employees; but there may not be any 
continuity of service as observed by this 
Court in the Delhi Cloth Mills’ case (AIR 
1970 SC 919) (supra). The badli employ- 
ees are nothing but substitutes. They are 
like ‘spare men’ who are not ‘employed’ 
while waiting for a job: Conlon v, Glas- 
gow, 36 Scott LR 652, Vallabhdas Kanji 
(P) Ltd. v. Esmail Koya, 1978 Lab IC 809 
(Ker) taking the view to the contrary, 
does not appear to lay down a good law. 
Accordingly, we uphold the view that 
the badli employees are not covered by 
the substantive part of the definition of 
‘continuous service’ in Section 2 (c), but 
came within Explanation I and, there- 
fore, are not entitled to payment of gra- 
tuity for the badli period, ie. in respect 
of the years in which there was no work 
allotted to them due to their failure to 
report to duty. 


19. The result, therefore, is that the 
appeals must fail and are accordingly 
dismissed, There shall be no order as to 
costs, 

Appeals dismissed. 
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S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 


Civil Appeals Nos. 2119-2121 of 
and 389 of 1981, D/- 11-2-1981. 
Union of India and others, Appellants v. 
M. B. Patnaik and others, Respondents. 
And 


- Union of India and others, Appellants v. 
P. N. L. Das, Respondent. 


(A) Constitution of India, Arts. 311 and 
226 — Departmental enguiry — Termination 
of service on basis of inquiry — Order of 
termination quashed by court om ground of 
technical error in inquiry — Fresh inquiry 
on same charge can be held and order of 
reversion can be legally and validly made 
— However, in the instant case fresh in- 
quiry was not ordered as there was lapse of 
about 15 years. AIR 1979 SC 1923 and 
AIR 1978 SC 1244, Foll; W. P. Nos. 1261 
of 1976, 833 and 834 of 1977, D/- 10-1-1979 
(Orissa) and W, P. No. -832 of 1977 (Orissa), 
Reversed. (Para 4) 


(B) Constitution of India, Arts. 311 and 
226 — Supplementary inquiry — Members 
of original inquiry committee eligible to 
hold enquiry by virtue of their designations, 
promoted — Those same members can hold 
supplementary inquiry despite their ceasing 
to hold carlier designations, W. P. Nos. 
1261 of 1976, 833 and 834 of 1977, D/- 10-1- 
1979 (Orissa) and W. P. No. 832 of 1977 
(Orissa), Reversed. 


1979, 


It is not at all necessary that the enquiry 
which had been held in part by more than 
one enquiry officer should be continued by 
the same enquiry officers until the end. 
The post which the members of the Inquiry 
Committee held originally might have ceas- 
ed to exist at a later stage, or one or more 
of the members of the Inquiry Committee 
may no longer be available either on ac- 
count of retirement or due to any other 
cause. For that reason, it could not be 
held that the enquiry could not be continu- 
ed at all. Therefore, there could be no 
valid objection to the supplementary enquiry 
being continued by the very two individuals, 


* W. P. Nos. 1261 of 1976, 833, 834 of 1977, 
D/- 10-1-1979 (Orissa) and W. P. No. 832 
of 1977 (Orissa). 
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even after they had ceased to hold their re- 
spective offices which they held at the time 
of the original enquiry. (Para 7) 


Therefore, in the instant case, there could 
be no bar to the two officers who were ori- 
ginally the Assistant Commercial Supdt., 
Khurda Road and Assistant Accounts Offi- 
cer, Garden Reach respectively, holding the 
supplementary enquiry even after they ceas- 
ed to hold their respective offices by reason 
of their promotion as Divisional Commer- 
Kharagpur and Divi- 
sional Accounts Officer, Adra sometime be- 
fore the commencement of the supplemen- 
tary enquiry. W. P. Nos. 1261 of 1976; 
833 and 834 of 1977, D/ 10-1-1979 (Orissa) 
and W. P. No. 832 of 1977 (Orissa), Revers- 
ed. (Para 7) 


Cases Referred : Chronological Paras 


AIR 1979 SC 1923:1979 Lab IC 1214 4 
AIR 1978 SC 1244: (1978) 3 SCR 729: 

1978 Cri LJ 1266 4 
1973 Lab IC 1007:38 Cut LT 1152 3, 6 
AIR 1970 SC 1095: (1970) 1 SCC 103: 1970 


Lab IC 866 6 
AIR 1964 SC 364 6 
VARADARAJIAN, J.:— These appeals by 


special leave have been filed against two 
judgments of a Division Bench of the 
Orissa High Court (C. A. No. 389 of 1981) 
arising out of the judgment in Original 
Jurisdiction Case No. 832 of 1977 and 
C. As. Nos. 2119-2121 of 1979 arising out 
of Original Jurisdiction Cases Nos. 1261 of 
1976 and 833 and 834 of 1977 respectively. 
P. N. L. Das, the respondent in C. A. No. 
389 of 1981 was appointed as a Booking 
Clerk in the South Eastern Railway in 1955 
and had been duly confirmed at that post. 
M. B. Patnaik, the respondent in C, A. 
No. 2119 of 1979, was working as a con- 
firmed Commercial Clerk at Khurda Road 
in the South Eastern Railway, having been 
appointed in January-February 1964. D. 
Sahu and S. C. Mitra, the respondents in 
C. As. Nos. 2020 and 2021 of 1979 respective- 
ly were working as confirmed Booking Clerks 
in the South Eastern Railway at about the 
same time. A departmental enquiry was in- 
itiated against these four respondents and 
three others, namely, Ch. N. Murty, B. S. N. 
Rao and B. Papa Rao in 1964 on the basis 
of a report of the Travelling Inspector of 
Accounts, and two charges were framed 
against them. The second charge was not 
pressed, and we are, therefore, concerned 
only with the disciplinary proceeding relating 
to the first charge, which led to the removal 
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of all the seven persons from service. The 
first charge framed against these six persons 
was this :— 


“On 20th May, 1959, 47 third-class express 
tickets had been issued from Khurda Road 
to Howrah for a total fare of Rs. 497.73 and 
these were accounted short on the plea of 
over-issue of these tickets on 12-5-1959. The 
record at Howrah Station indicated that the 
tickets were actually sold on 20-5-1959 and 
not on 12-5-1959. The result was the fare 
amounting to Rs. 497.73 had been misappro- 
priated on 20th December, 1959 by tamper- 
ing with the figure relating to 12-5-1959 in 
the cash book. The record foils of foreign 


express fare tickets issued on 12-5-1959 were — 


fraudulently cancelled and the sum of 
Rs. 493.53 already accounted in the cash 
book against those two foreign express 
tickets was erased, and to balance the sum 
a fictitious sale of 47 tickets had been enter- 
ed in the cash book.” 

2. Several points had been raised in the 
Writ Petition (Original Jurisdiction Case) 
No. 832 of 1977. But when that case was 
taken up the learned counsel for the peti- 
tioner P. N. L. Das confined his arguments 
only to two points, namely, (1) that though 
the Evidence Act does not strictly apply, 
suspicion and conjecture cannot form the 
basis of any conclusion in any departmental 
enquiry and (2) reasonable opportunity of 
defending himself had not been given to the 
petitioner P. N. L. Das. The disciplinary 
authority ‘and punishing authority, namely, 
the General Manager, constituted an Enquiry 
Committee consisting of the Assistant Com- 
‘mercial Superintendent, Khurda Road and 
the Assistant Accounts Officer, Garden 
Reach, namely, Shri K. Julhe and Shri B.B. 
Chatterjee. In the midst of the enquiry Shri 
K. Julhe was transferred and thereafter his 
successor in office Shri B. K. Patnaik and 
Shri B. B. Chatterjee, the Assistant Accounts 
Officers, Garden Reach continued the en- 
quiry. The Enquiry Officers found the ap- 
pellants in these appeals guilty of the charge. 
The punishing authority, the General Man- 
ager, on the representation. of the respondents 
in C. As, Nos. 2119-2121 of 1979, directed 
a supplementary enquiry to be held. Notice 
of the supplementary enquiry was given in 
April 1967. At that time Shri B. K. Patnaik, 
who succeeded Shri K. Julhe as the Assistant 
Commercial Superintendent, Khurda Road as 
stated above, had been promoted as a. Divi- 
sional Commercial Superintendent and was 
posted at Kharagpur while Shri B. B. Chat- 
terjee, who was Assistant Accounts Officer, 
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Garden Reach, had been promoted as the 
Divisional Accounts Officer and had beea 
posted at Adra. These very persons issued 
the notice for continuing the enquiry after 
the General Manager directed the supple- 
mentary enquiry. It is at this stage that 
P. N. L. Das, the appellant in C. A. No. 389 
of 1981 challenged in O. J. C. No. 579 of 
1971 the jurisdiction of the Enquiry Board. 
In that Writ Petition, Misra and Panda, JJ. 
of the Orissa High Court while negativing 
several other contentions raised on behalf of 
P. N. L. Das, directed that the supplemen- 
tary enquiry pending against P. N. L. Das 
shall be continued by the officers holding the 
post of Assistant Commercial Superinten- 
dent, Khurda Road and the Assistant Ac- 
counts Officer, Garden Reach and not by 
Shri B. K. Patnaik who had been promoted 
as the Divisional Commercial Superintendent 
and was posted at Kharagpur and ceased to 
be Assistant Commercial Superintendent 
Khurda Road and by Shri B. B. Chatterjee 
who had been promoted as the Divisional 
Accounts Officer and posted at Adra and 
ceased to be the Assistant Accounts Officer, 
Garden Reach. 


3. In W. Ps. (O. J. C.) Nos. 1261/76 and 
833 and 834/77 Misra and Mohanty, JJ. of 
the Orissa High Court found that by the 
time the decision in the said O. J. C. No. 
579 of 1971 was rendered by Misra and 
Panda, JJ. on 20-9-1972, the enquiry against 
the respondents in C, As. Nos. 2119-2121 of 
1979 had been disposed of and the discipli- 
nary authority had taken into account the 
material collected in the supplementary cn- 
quiry and found the respondents in these 
three appeals guilty, in consequence of which 
these respondents were removed from ser- 
vice by the punishing authority. Writ Peti- 
tions (O. J. C.) Nos. 1261/76 and 833 and 
834/77 were filed for challenging the removal 
of the respondents in C. As. Nos. 2119-2121 
of 1979 from service. Misra and Mohanty JJ. 
held in these three writ petitions in their 
judgment dated 10-1-1979 that in view of 
what has been stated in the decision in Writ 
Petition. (O. J. C.) No. 579 of 1971 (P.N.L. 
Das v. Union of India, 38 Cut LT 1152: 
(1973 Lab IC 1007)) the supplementary en- 
quiry made by Shri B. K. Patriaik who had 
ceased to be the Assistant Commercial 
Superintendent, Khurda Road and Shri B. B. 
Chatterjee who had ceased to be the Assistant 
Accounts Officer, Garden Reach, must be 
held to be without authority of law, and 
having regard to the fact that the case of the 
railway administration was not that the mate- 
rial gathered in the supplementary enquiry 
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had not been used by the enquiry officers 
and the disciplinary authority, the finding of 
guilt and the imposition of punishment on 
the basis of that finding could not be sus- 
tained. Accordingly, the learned Judges 
allowed these Writ Petitions (O. J. C.) Nos. 
1261/76 and 833 and 834/77 and quashed the 
order made in the disciplinary proceedings 
and directed that each of the three petitioners 
before them, namely, the respondents in 
C. As. Nos. 2119-2121 of 1979 shall be 
deemed to be continuing in service and 
would be entitled to appropriate service 
benefits on that footing. 


4. Mr. Pal, who appeared for the Rail- 
way Administration before Misra and 
Mohanty, JJ. in these three writ petitions re- 
quested the learned Judges to indicate that 
it is open to the disciplinary authority to 
continue the proceeding in accordance with 
law. We are of the opinion that the learned 
counsel was perfectly justified in doing so. 
This Court has held in Anand Narain Shukla 
v. State of Madhya Pradesh, AIR 1979 SC 
1923 that when the earlier order of rever- 
sion was quashed on a technical ground, a 
second enquiry on merits could be held and 
that the order of reinstatement pursuant to 
the quashing of the earlier order on a techni- 
cal ground is not a bar, and this Court nega- 
tived the contention that after the earlier 
order of reversion was quashed by the High 
Court and the Government servant was re- 
instated, no second enquiry on the very same 
charge could be held and no second order 
of reversion could be legally and validly 
made. A similar view has been taken by 
this Court in Superintendent (Tech I) Central 
Excise I. D. D. Jabalpur v. Pratap Rai, (1978) 
3 SCR 729 : (AIR 1978 SC 1244) in which 
it has been held that where an order passed 
in appeal vacates the order of the First Tri- 
bunal on purely technical grounds and ex- 
pressly states that it was being passed with- 
out prejudice, which means that it was not 
an order on merits of the case, such an order 
does not debar fresh adjudicatory proceed- 
-ings which may be justified under the law 
and that when an order is struck down as 
invalid being in violation of the principles of 
natural justice, there is no final decision of 
the case and all that is done is that the in- 
herent defect is removed but the proceedings 
are not terminated. But Misra and 
Mohanty, JJ. declined to consider favourably 
the request of the learned counsel for the 
Railway Administration before them namely, 
that they should indicate that it is open to 
the disciplinary authority to continue the 
proceeding in accordance with law on the 
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ground that 15 years had elapsed since thé 
charges were framed and the petitioners be- 
fore them namely, the respondents. in C. -As: 
Nos. 2119-2121 of 1979, had been suffering 
on account of being subjected to disciplinary 
proceedings for such a long time and that 
it would be a mockery of justice if after the 
lapse of so many years the enquiry should 
commence again on the same - charges. 


§. When the supplementary enquiry, men- 
tioned above, commenced and P. N. L. Das, 
the respondent in C. A. No. 389 of 1981 was 
examined, he insisted upon production of cer- 
tain documents and witnesses but they were 
not made available here on the plea that the 
documents were not available and the wit- 
nesses who appeared to be ticket collectors, 
could not be correlated. However, as al- 
ready stated, he was adjudged guilty of the 
charge on the footing that he had misappro- 
priated the sale proceeds of express fare 
tickets. Misra and Mohanty, JJ. observed in 
their judgment in W. P. (O. J. C.) No. 832/77 
that there is no positive material worth the 
name to support the charge and lead to the 
conclusion that tickets had actually been 
utilized, that the relevant documents appear- 
ed not to have been preserved on account of 
negligence on the part of the administration 
and that on the ground that the evidence is 
not available prejudice cannot be allowed to 
be caused to the petitioner before them by 
relying upon suspicion and conjecture as evi- 
dence. The learned judges further observed 
that as things stood it is indeed difficult for 
them to hold that there is any evidence on 
record to support the charge. In that view 
they allowed the Writ Petition and quashed 
the punishment imposed on P. N. L. Das 
and held that he continues to be in service 
and is entitled to all the service benefits ad- 
missible to him. These Civil Appeals by 
special leave have been filed against these 
judgments of the Orissa High Court. 


6. In the course of hearing of these ap- 
peals it was represented to us that C. N. 
Murty, B. S. N. Rao and B. Papa Rao have 
since retired and that all payments have been 
made to them in full. It was also represent- 
ed that even P. N. L. Das had been reinstat- 
ed and all arrears etc. due to him have been 
paid. Mr. M. M. Abdul Khader, learned 
counsel appearing for the appellants in all 
these cases, submitted that the view expres- 
sed in P. N. L, Das v. Union .of India, (1973 
Lab IC 1007) (Orissa) (supra) that the sup- 
plementary enquiry directed to be held by 


‘the disciplinary authority should: be held. only 


by officers holding the post: of Assistant 
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Commercial Superintendent, Khurda Road 
and Assistant Accounts Officer, Garden 
Reach and not by the officers who had held 
those posts at the time of the original en- 
quiry 4nd ceased to hold posts subsequently, 
is incorrect. The learned counsel submitted 
that this position would appear from the de- 
cision of this Court in General Manager 
Eastern Railway v. Jwala Prasad Singh, 
(1970) 1 SCC 103: (AIR 1970 SC 1095) 
referred to in the judgment of the learned 
Judges of the Orissa High Court itself. The 
learned Judges of the Orissa High Court 
have extracted the following passage from 
the judgment of this Court in General 
Manager, Eastern Railway v. Jwala Prasad 
Singh (supra) in their judgment :— 


“In our opinion the above procedure does 
not leave any scope for the guidance of a 
member of an Inquiry Committee consisting 
of more than one person by the impression 
formed by him about the truthfulness or 
otherwise of a particular witness examined 
during the inquiry. From the stage antece- 
dent to the framing of the charges every- 
thing is recorded in writing. The allegations 
on which the charges are based are made 
known to the railway servant and he is call- 
ed upon to file his written statement after 
looking into all the relevant records. The 
oral evidence of all the witnesses tendered 
during the enquiry is recorded in writing. 
Whereas here the oral evidence is recorded 
in the presence of three persons constituting 
the Inquiry Committee, any impression creat- 
ed by the demeanour of a particular witness 
on the mind of any one member cannot 
affect the conclusion afterwards arrived at 
jointly by them. It cannot be suggested that 
all the three persons would record their im- 
pressions separately about the demeanour of 
a witness and it is quite possible that a parti- 
cular witness may appear to one member of 
the committee to be untruthful without his 
being considered so by the others. The mem- 
bers of the Inquiry Committee cannot re- 
cord their findings separately, but it is their 
duty to record findings on each of the 
charges together with the reasons therefor. 
It is to be noted that the duty of the Inquiry 
Committee ends with the making of the re- 
port. The Disciplinary Authority has to 
consider the record of the inquiry and arrive 
at its own conclusion on each charge. What- 
ever may be the impression created by a 
particular witness on the mind of one mem- 
ber of the Committee, the same is never 
translated into writing and the Disciplinary 
Committee merely goes by. the written record 
after giving a personal hearing to the railway 
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servant if he asks for it. Even if tbe Inquiry 
Commitee makes a report absolving the rail- 
way servant of the charges against him, the 
Disciplinary Authority may, on considering 
the entire record come to a different conclu- 
sion and impose a penalty. This is amply 
borne out by a judgment of this Court in 
Union of India v. H. C. Goel (AIR 1964 
SC 364) where it was said that neither the 
findings nor the recommendations of the In- 
quiry Committee are binding on the Govern- 
ment. 


In such a state of affairs a change in the 
personnel of the Inquiry Committee after the 
proceedings are begun and some evidence 
recorded cannot make any difference to the 
case of the railway servant. The record will 
speak for itself and it is the record consist- 
ing of the documents and the oral evidence 
as recorded which must form the basis of 
the report of the Inquiry Committee. The 
Committee is not the punishing authority and 
the personal impression of a member of the 
Committee cannot possibly affect the decision 
of the Disciplinary Authority. In a state of 
affairs like this, we cannot see any reason 
for holding that any known principle of 
natural justice is violated when one member 
of the Committee is substituted by another.” 


7. Yt would appear from the above ex- 
tract that it is not at all necessary that the 
enquiry which had been held in part by more 
than one enquiry officer should be continued 
by the same enquiry officers until the end. 
The post which the members of the Inquiry 
Committee held originally might have been 
ceased to exist at a later stage, or one or 
more of the members of the Inquiry Com- 
mittee may no longer be available either on 
account of retirement or due to any other 
cause. For that reason, it could not be held 
that the enquiry could not be continued at 
all. Therefore, there could be no valid ob- 
jection to the supplementary enquiry being 
continued by the very two individuals, even 
after they had ceased to hold their respec- 
tive offices which they held at the time of 
the original enquiry. The plea of mala fides 
raised against the two Enquiry Officers on 
behalf of P. N. L. Das, the respondent in 
C. A. No. 389 of .1981 before Misra and 
Panda, JJ., when Writ Petition (O. J, C.) No. 
579/71 was heard was rejected by the learned 
Judges who have observed in their judgment 
that after -hearing the counsel they were 
satisfied that no good foundation has been 
laid for the plea of mala fides, bias or pre- 
judice by the enquiry officers and it was also 
conceded by the learned counsel who appear- 
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ed for P. N. L. Das in that writ petition that 
on the material on records it may be diffi- 
cult for him to persuade them to hold in 
favour of the petitioner before them in re- 
gard to the plea of mala fides. Therefore, 
we are clearly of the opinion, there could be 
Jno bar to B. K. Patnaik and B. B. Chatter- 
jee who were originally the Assistant Com- 
mercial Superintendent, Khurda Road and 
Assistant Accounts Officer, Garden Reach 
respectively, holding tbe supplementary en- 
quiry even after they ceased to hold their 
respective offices by reason of their promo- 
tion as Divisional Commercial Superinten- 
dent, Kharagpur and Divisional Accounts 
Officer, Adra sometime before the com- 
mencement of the supplementary enquiry. 
However, we agree with Misra and 
Mohanty, JJ, of the Orissa High Court that 
it would be inequitable for a fresh enquiry 
being made into the charge framed against 
the respondents in C. As. Nos. 2119-2121/79 
or to go into the merits of the case against 
P. N. L. Das the respondent in C. A. No. 
389 of 1981, having regard to the long lapse 
of time, the offences having been stated to 
have been committed in about 1955. Mr. 
M. M. Abdul Khader, learned counsel for 
the appellants in these appeals represented 
before us that no recovery will be made from 
S/Shri Ch. R. Murty, B. S. N. Rao and B. 
Papa Rao who have retired from service and 
also from P. N. L. Das the respondent in 
C. A. No, 389 of 1981 who has been re- 
instated subsequent to the decision of the 
Orissa High Court in Writ Petition (O. J. C.) 
No. 832 of 1977. We, accordingly, dismiss 
these appeals and direct the parties to bear 
their respective costs. Advocate’s fee Rupees 
1,000/-, one set. 


8. It was also represented before us by 
Mr. M. M. Abdul Khader that Rs. 22,400/-, 
Rs. 19,250/- and Rs. 19,250/- would be pay- 
able to the respondents in C. A. Nos. 2119- 
2121/79 respectively if these appeals had 
been disposed of against the Railway Admin- 
istration on merits and that the Administra- 
tion would, however, pay Rs. 12,000/- to 
each of these persons, namely, M. B. Pat- 
naik, D. Sahu and S, C. Mitra. . We accept 
this offer as being beneficial to these three 
respondents in C. As. Nos. 2119-2121 of 1979 
who will be entitled to recover from the Rail- 
way Administration a sum of Rs. 12,000/- 
each up to 22-1-1981 on account of arrears 
of salary etc. payable to them from the date 
of their suspension. 

Order accordingly. 
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= 1981 Lab. I. C. 317 
(From: Punjab and Haryana) 
A. C. GUPTA AND A. P. SEN, JI. 


Civil Appeal No. 277 of 1978, D/- 28-11- 
1980, 


Bhushan Kumar Puri, Appellant v. State 
of Punjab and others, Respondents. 


Constitution of India, Art. 136 — Interfer- 
ence with order of High Court — High Court 
in writ petition setting aside selection made 
by State Public Service Commission and 
directing it to hold selection afresh after 
giving opportunity to all candidates of being 


heard at personal interviews — Order held 
was proper and no interference was meces- 
sary. Para 4) 


GUPTA, J.:— This is an appeal by spe- 
cial Jeave from a judgment and order of the 
Punjab and Haryana High Court dated 
November 14, 1977 allowing a writ petition 
made by the fourth respondent before us. 
By the impugned judgment the High Court 
set aside the decision of the Punjab Public 
Service Commission (hereinafter referred to 
as the Commission) selecting the appellant 
for the post of Export Promotion Officer, 
directed the Commission to “hold the selec- 
tion afresh” and gave certain directions for 
the purpose. The judgment appealed from 
marks the second chapter in the dispute con- 
cerning the selection. 


2. These are the relevant facts. On Sep- 
tember 10, 1975 the Commissioner invited 
applications for the aforesaid post. Six 
candidates including the appellant before us 
were interviewed by the Commission on 
November 20, 1975 for selection. The ap- 
pellant occupied the first place in the list of 
candidates selected by the Commission ac- 
cording to merit; the name of one Shamsher 
Singh figured second in the list. However, 
the appellant was not recommended by the 
Commission for appointment because he had 
not on the. date of the interview passed the 
test in Punjabi. In the advertisement invit- 
ing applications for the post one of the con- 
ditions laid down was that the “candidates 
shall have to pass the test (of knowledge 
in Punjabi) held by the Commission before 
interview”. Shamsher Singh was accordingly 
recommended by the Commission. The pre- 
sent appellant filed a writ petition in the 
Punjab and Haryana High Court challenging 
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the Commission’s decision recommending 
Shamsher Singh for appointment. It appears 
that Shamsher Singh’s sister was married to 
the son of the Chairman of the Commission, 
Giani Lal Singh who presided over the meet- 
ing held on November 20, 1975 for selec- 
tion. By his judgment and order dated 
August 2, 1977 Harbans Lal J. who heard 
the matter allowed the writ petition and set 
aside the decision of the Commission select- 
ing Shamsher Singh observing ‘ dons tess 
cannot be said that respondent No. 3 as 
Chairman of the Commission could have 
possibly applied his mind dispassionately, 
while making selection of respondent No. 4 
(Shamsher Singh) to the post and rejecting 
the other candidates including the petitioner”. 
The learned Judge added that the Commis- 
sion would be “at liberty to make the selec- 
tion afresh”. No appeal was preferred from 
this judgment. The Commission met again 
some time in September 1977 to select a 
candidate for the post. Giani Lal Singh had 
retired in the meantime. It may be stated 
here that the appellant passed the test in 
Punjabi on July 5, 1976. The Commission 
examined the qualifications, experience and 
the record of performance of the candidates 
at the interview already held and prepared a 
list in order of merit which was as follows:— 


1. Bhushan Kumar Puri, (appellant 

2. K. Shamsher Singh 

3. Gobinder Singh Randhawa (respondent 
No. 4) 


The appellant was recommended by the 
Commission for appointment. Respondent 
No. 4 challenged the selection of the appel- 
lant by a writ petition filed in the Punjab 
and Haryana High Court. The High Court 
by the impugned judgment set aside the selec- 
tion of the appellant for the post on the 
ground that “the fresh selection has not been 
made in accordance with the principles of 
natural justice” and directed the Commission 
to “hold the selection afresh after giving an 
opportunity to all the candidates of being 
heard at personal interviews”. The Commis- 
sion was further asked fo take into consid- 
eration “all relevant qualifications acquired by 
any candidates up to the. date of the inter- 
view” to be held. The propriety of this 
order is challenged by the appellant in the 
present appeal. 

3. The Commission filed an affidavit in 
the High Court answering the allegations 
made in the writ petition filed by the fourtb 
respondent. The affidavit states inter alia: 

“While ., . . quashing the selection of 
Sh. K. Shamsher Singh as Export Promotion 
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Officer, the Hon’ble High Court left it opes 
to the Commission to make the selection 
afresh keeping in view the observations made 
by them in the judgment. Accordingly, the 


-whole case was reviewed by the Commission 


without Giani Lal Singh who had in the 
meantime retired. Respondent No. 4 (in the 
writ petition: the present appellant) was not 
earlier selected by the Commission as he had 
failed to qualify in the Punjabi test held by 
the Commission .. By the time the 
Hon’ble High Court gave its judgment on 
2-8-1977, respondent No. 4 had passed the 
Punjabi Parbodh examination held by the 
Language Department on 5-7-1976. This 
fact was taken into account by the Commis- 
sion while considering the entire case afresh 
in the light of the judgment of the High 
Court the Commission did not con- 
sider it necessary to readvertise the post and 
call the candidates again for interview. The 
Commission in their meeting held on 1-9-1977 
went through the qualifications, experience 
and record of the performance of the candi- 
dates at the interview already held, and pre- 
pared the merit list for the post ... ... Artis 
4. It appears from the affidavit that the 
Commission did not consider it necessary to 
readvertise the post or to call the candidates 
again for interview. There is also no direc- 
tion either in the judgment of Harbans 
Lal J. or in the judgment appealed from for 
readvertising the post. None of the parties 
who appeared before us also questioned the 
propriety of the decision taken by the Com- 
mission to confine the selection to among 
the candidates who had applied in response 
to the advertisement issued on September 10, 
1975. It is therefore clear that the fresh 
selection had to be made in accordance with 
the conditions appearing in the said advertise- 
ment, one of which was that the candidates 
must pass the test in Punjabi before inter- 
view. If the commission proposed to make 
the selection on the basis of the performance 
of the candidates at the last interview, the 
appellant was clearly not eligible for selec- 
tion as he had not passed the test then. And 
if the commission took note of the fact that 
the appellant had passed the test since then, 
it is only just that they should also take into 
consideration any qualification acquired by 
the other candidates in the meantime. It is 
to be remembered that the selection was 
being made about two years after the ori- 
ginal selection had been set aside. If in these 
circumstances it is held, as the High Court 
has done, that the candidates should be 
interviewed again before the selection was 
made, we find no valid reason to interfere 
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with that decision. We do not however think 
as the High’ Court does that the Commission 
has violated any principle of natural justice 
and we affirm the order of the High Court 
on the grounds mentioned above. We realise 
that it is a little hard on the appellant to 
have to compete again for the post for which 
he was twice preferred by the Commission 
on the merit, but for the reasons we have 
already stated it is not possible to uphold the 
selection, 

5. The appeal is dismissed but in the cir- 
cumstances of the case without any order as 
to costs, 

Appeal dismissed. 


AIR 1981 SUPREME COURT 864 
= 1981 Lab. I. C, 319 
(From: Andhra Pradesh Administrative 
: Tribunal, Hyderabad) 
Y. V. CHANDRACHUD, C. J. AND 
A. C. GUPTA, J. 
Civil Appeal No. 2193 of 1980, D/- 14-11- 
1980. 
7P. Nagamuni, Appellant v. Govt. of 
Andhra Pradesh and another, Respondents. 
Constitution of India, Art. 136 — Interfer- 


ence with finding of Tribunal — Correction | 


of birth date in service register — Order of 
Tribunal refusing prayer held was proper and 
no interference was necessary. (Andhra Pra- 
desh Administrative Tribunal Order (1975), 
Paragraph 7.) (Para 6) 

CHANDRACHUD, C. J.:— This is an 
appeal by special leave against a judgment 
dated October 9, 1979 of the Andhra Pradesh 
Administrative Tribunal at Hyderabad. 

2. The appellant joined service on April 
7, 1943 in the Revenue Department in West 
Godavari District and thereafter he was 
transferred to the Commercial Tax Depart- 
ment in 1946. In the service register the 
date of his birth was shown as April 20, 
1924. The case of the appellant is that in 
April, 1978, on the occasion of the marriage 
of his son, an old relative of his told him, 
when the question of his date of birth was 
broached, that he could not have been born 
in April 1924 because it was in that very 
year that his parents were married. On Sep- 
tember 26, 1978 the appellant made a re- 
presentation to the Secretary to the Govern- 
ment, Revenue Department, A. P. praying 
that his date of birth should be corrected as 
August 19, 1925. That representation was 
turned down on the ground that it was not 
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filed within ninety days of February 10, 1976, 
as provided under the rules issued in 
G. O. Ms. No, 50, Finance and Planning 
(F. R. I) Department, dated February 10, 
1976. The appellant then filed a petition 
before the Andhra Pradesh Administrative 
Tribunal under paragraph 7 of the Andhra 
Pradesh Administrative Tribunal Order, 
1975, praying that in the circumstances stated 
by him in his affidavit, the Tribunal be 
pleased to issue an order declaring that his 
true date of birth is August 19, 1925, and 
that the date of birth recorded in the ser- 
yice record as April 20, 1924 is incorrect. 
The Tribunal having rejected the representa- 
tion, the appellant has filed this appeal by 
special leave. 

3. It is not necessary to decide the ques- 
tion as to whether the representation filed by 
the appellant was barred on the ground that 
it was not filed within 90 days of February 
10, 1976 as provided by the rules. of the 
Finance and Planning Department to which 
we have earlier referred. But we would like 
to observe that the aforesaid rule will govern 
those cases only in which the cause of action 
for applying for rectification of the date of 
birth arose prior to February 10, 1976, It 
could not have been possibly intended by the 
rule making authority that the opportunity 
for rectification of the birth date should be 
available to those persons only who had 
discovered prior to February 10, 1976 that 
the birth date recorded in the service register 
was wrong. 

4. But, as stated above, it is unnecessary 
to pursue this question because there is no 
clear evidence to show that the correct date 
of birth of the appellant is August 19, 1925 
and not April 20, 1924. In the first place 
the school leaving certificate records the 
birth date of the appellant as April 20, 1924. 
Secondly, when the appellant entered service 
he gave his birth date as April 20, 1924. 
Thirdly, according to the appellant himself 
it was in April 1978 that he came to know 
at the time of the marriage of his son that 
he could not have been born in April 1924 
because his parents were married in that year 
only. Now, though the appellant came to 
know, according to his own case, in April 
1978 that he could not have been born in 
April 1924, it seems to us strange that he 
should have signed the service register on 
October 20, 1978, in which his birth date is 
recorded as April 20, 1924. We quite see 
that if the rules require a Government ser- 
vant to sign his service register every year 
not much thought or care will be devoted by 
the Government servant while signing the 
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register. But a significant event had taken 
place in April, 1978 as a result of which the 
appellant had come to know that he could 
not have been born in April 1924. It seems 
to us improbable that having known in 
April 1978 that he could not have been born 
in April 1924 he would still sign the service 
register in October 1978, without mentioning 
in that register that the birth date recorded 
therein was wrong. Fourthly, the appellant 
never disclosed the name of the relative who 
is alleged to have told him that he could not 
have been born in April 1924. He could 
have produced an affidavit of that relative 
which might have carried conviction with 
the Tribunal regarding his date of birth. 
He did not do so. 

5. Mr. Gupte who appears on behalf of 
the appellant has drawn our attention to a 
report of the Tehsildar in which several 
facts have been mentioned carefully, bearing 
on the appellant’s age. The report is prima 
facie persuasive but the one great impedi- 
ment in accepting it is that it is in the nature 
of hearsay. If the Tehsildar was examined 
as a witness by the appellant, it would have 
been possible for the authorities concerned 
to cross examine him and ascertain as to 
what was the source of his information. It 
seems to us difficult to rely on the mere re- 
port of the Tehsildar for the purpose of con- 
cluding. that the true birth date of the ap- 
pellant is August 19, 1925 and not April 20, 
1924, 

6. For these reasons we find it difficult to 
interfere with the finding arrived at by the 
Tribunal that there is no credible evidence 
to show that the birth date of the appellant 
as recorded in the service record is wrong. 
In that view of the matter the appeal fails 
and is dismissed but there will be no order 
as to costs, 

Appeal dismissed. 


AIR 1981 SUPREME COURT 865 
i == 1981 Lab. I. C. 320 
(From: Punjab and Haryana} 
R. S. PATHAK AND 
O. CHINNAPPA REDDY; JJ. 
Civil Appeal No. 1902 of 1980, D/- 12-11- 
1980. 


State of Punjab and others, Appellants v. 
Bakhtawar Singh, Respondent 


Constitution of India, Arts. 136 and 311 — 
Premature retirement under R. 25 (2) (c) Q) 
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State of Punjab v. 


i 
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of Punjab Tehsildar Rules, 1932 — High 
Court setting aside order on ground that 
Commissioner in retiring respondent did not 
apply his mind but acted at behest of Gov- 
ernment — Order not proved to be erroue- 
ous by producing relevant Rules — Further 
circumstance that respondent would have re- 
tired some years back — Held, relief could 
not be granted under Art. 136. {Para 4) 

PATHAK, J.:— This appeal by special 
leave is directed against an appellate judg- 
ment of the High Court of Punjab an Har- 
yana affirming the quashing of a notice re 
tiring the respondent prematurely from Gov- 
ernment service. 

2. The respondent was a Naib Tehsildar 
in the, service of the State of Punjab. It was 
intended to institute criminal proceedings 
against him under Section 5 (2) of the Pre- 
vention of Corruption Act but the State 
Government, -being of opinion that sanction 
could not be granted to the proceedings, in- 
stead directed the Commissioner, Patiala 
Division, to institute proceedings for the res- 
pondent’s premature retirement, 

3. On May 16, 1968, the Commissioner 
made an order under Rule 25 (2) (c) (i) of 
the Punjab Tehsildari Rules, 1932 pre- 
maturely retiring the respondent inasmuch as 
he had attained the age of 55 years. The 
respondent filed a writ petition against the 
order, and a learned single Judge quashed - 
the order on the ground that the Commis- 
sioner had not applied his own judgment to 
the question whether the respondent should 
be prematurely retired, and had acted 
entirely at the behest of the State Govern- 
ment. A Letters Patent Appeal by the ap- 
pellants was dismissed by an appellate Bench 
of the High Court. 

4. In this appeal, learned counsel for the 
appellants has been unable to place before 
us the Punjab Tehsildari Rules, 1932 for the 
purpose of showing that the judgment under 
appeal is erroneous. In the circumstances, it 


-is not possible for us to decide whether the 


High Court is wrong in the view it has 
taken. There is the further circumstance 
that the respondent, had he continued in 
service until the age of superannuation, 
would have retired some years ago. We do 
not think, in the circumstances, that we 
should grant relief in this appeal. 

5. Accordingly, the appeal is dismissed. 
As the respondent has not entered appear- 
ance, there is no order as to costs. 


Appeal dismissed:: ‘en 


KASIN 
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AIR 19814 SUPREME. COURT 866 
= 1981 All, L. J. 299. 
(From: Allahabad)* 
R S. PATHAK, O. CHINNAPPA 
REDDY AND. BAHARUL ISLAM, JJ. 


Civil Appeals Nos: 2085, of 1978 and. 7- 
& of 1979, D/L. 2-8-1981. 


The General Government Servants Co- 
Operative: Housing Society: Iitd:, Agra (In 
all the appeals), Appellants: v. (1) Wahab 
Uddin and others; (2): Sobhraj and others, 
(3) Kedar Nath: and: others, Respondents. 


(A) Constitution of India, Art, 136 — 
New plea — Mixed question of law and 
fact cannot the raised' for first time in 
appeal. 


A mixed question. of law and fact 
needing, investigation into facts cannot 
he allowed! to be urged’ for the first time 
in an appeal by special leave under 
Art. 136 of the Constitution. Thus im an 
appeal by special leave: arising in a land 
acquisition case the appellant housing 
society could not take the plea for the 
first time that the interest of the claim- 
ant was barred by time under the Ten- 
anev Act, (Para. 6) 

(B) Land Acquisition Act (1 of 1894), 
S. £ — Land Acquisition (Companies) 
Rules (1963), R, 4 — R. 4 is mandatory 
— Acquisition of land for housing society 
— Procedure under R., 4 not followed — 
Notification under S. 6° is invalid’ 

Rule 4 is mandatory; its compliance is 
no idle formality, unless the directions 
enjoined by Rule 4 are complied with, 
the notification under Section 6 will be 
invalid. Consideration of Rule 4 also 
shows that its compliance precedes the 
notification under Section 4 as: well as 
compliance of Section 6 of the Act. On 
facts held’ that notification under Sec- 
tion 6 was: invalid for non-compliance of 
Rule 4. (Para: 8): 

(C) Land Acquisition Act (I of 1894), 
S. 3 (by) — Person interested — Acquisi- 
tion of plot — Person purchasing same 
in auction sale by’ Government under 
Displaced Persons (Compensation and 
Rehabilitationy Act by depositing entire 
sale consideration would be person inters 
ested — Fact that he did. not get posses- 
sion till acquisition due: to- litigation 
started by person: in. possession of plot 
is immaterial — Such, person has locus 


*Civil Misc. Writs Nos 5061, 5063 and 
5080 of 1973, D/~ 18-f-1977. 
CY/CY/B218/81/MVI 
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standi to: maintain writ: petition. (Consti- 
tution. of India,, Art.. 226). (Para. 6) 

M/s, G, C. Eal D: B: Vohra and! O. P 
Tewari; Advocates, for Appellants: in all 
the appeals; Mr, Probir Mitra, Advocate 
(for No; 1) in. C: A. Nos. 2085. of 1978 and 
8: of 1978 and (for Nos; 1-2) in Œ A. 7 
of 1979; ŒG, N. Dikshit, Sr Advocate; Mr: 
Shobha: Dikshit, Advocate: (for Nos. Z to 
4) im C. A Nos; 2085 of 1978. and: 8: of 
1979 and: (for Nos, 3, and: 5) in: C:A. No. 7 
of 1979; and. E.. ©; Aggarwal; Advacate 
(for No; 4) in. C.. A. No. 7, of! 1979: and 
(for No. 3) im C.. A. No; 8: of 1979, for 
Respondents., 

BAHARUL. ISLAM, J.:— The above 
appeals arise out of land. acquisition. pra- 
ceedings and involve similar questions of 
fact and the same question. of law. This 
common judgment, therefore, will dis- 
pose of all the three appeals, It. will be 
sufficient., if we. refer to, the material 


facts of the Civil Appeal No. 2085 of 1978 ~ 


onty.. 

2.. The land involved belonged. to. one 
Imam, Khan. as an occupancy tenant, Be- 
fore the partition of India, he. migrated 
ta Pakistan, whereafter his rights in the 
lands were. declared’ evacuee property. 
Subsequently, in pursuance of a notifi- 
cation issued’ under Section 12 of the 
Displaced’ Persons. (Compensation and 
Rehabilitation) Act; 1954 the Central’ 
Government acquired the lessee: rights; 
As a result of the notification, these 
rights vested’ in the Central Government 
free from all) encumbrances, The Central 
Government thereafter sold these rights 
by: auctions im August/September, 1962: 
The: first respondent: purchased] a. plot of; 
land for a sum of Rs.. 21,700: He depo- 
sited: the entire amount with: the Man-. 
aging Officer, Evacuee Property;. Agra: Ay 
Sale Centificate was issued to him on 
September 12, 1962. 


_3, It appears that. one. Ramlal Lamba 
was in the possession of the land in ques- 
tion. He was. asked by. the Managing 
Officer, Evacuee Property; to vacate the 
land, and deliver possession to the first 
respondent, Instead of delivering posses- 
sion of the. land. to- the first. respondent 
Lamha, filed a writ petition under Arti- 
cle 226 of the Constitution in the Pun- 
jab High Court at Delhi. The writ peti- 
tion was dismissed on 4-12-1969. He then. 


N 


filed: an appeal which: was; also. dismissed - 


on 2-2-1979. He then filed: a suit in the 
Court of the Munsiff, Agra, for restrain~ 
ing the Managing Officer. Evacuee Pros 
perty, from interfering in his possession, 
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Thus the first -respondent ‘could not :get 
possession ‘of the land. 


4, After the auction sale, ‘the ‘State of 
U, P. (respondent No. 2 therein) ‘filed a 
suit under Section 171 ‘of U. P, Tenancy 
Act, 1939 ‘(hereinafter ‘the Tenancy Act’) 
against ‘the Custodian of the ‘Evacuee 
Property, and ‘the ‘four -auction-purchas- 
ers ‘including the ‘first respondent, ‘for 
possession. ‘This suit was dismissed by 
the Assistant Collector, Ist Class, ‘on 
24-3-1969 on ‘the ground ‘that it was not 
maintainable, An appeal was filed. This 
was also dismissed ‘on 24-10-1970. “Thus 
before ‘the petitioner could obtain ‘pos- 
session of ‘the land, the ‘Collector -of 
Agra (respondent No, 3 ‘herein) «issued ‘a 
notification 'under Section 4 of the Land 
Acquisition Act ‘(hereinafter ‘the Act’) on 
March 1, 1970, notifying ‘that the ‘plots ‘in 
dispute (and -severdl other ‘plots) ‘were 
intended to be -acquired by the State 
Government for -construction of residen- 
tial houses for ‘the ‘members <of the ‘Gen- 
eral Servants Co-operative Housing 
Society Ltd., Agra, the appellant before 
us. The ‘first ‘respondent did ‘not ‘have 
any knowledge or information of ‘the 
said ‘notification under Section 4 of the 
Act and so ‘he did not, as the could not, 
file any objection under Section 5A of 
the Act. The ‘notification under Sec, 4 
was followed by <a notification -under 
Section 6 of the Act on May +4, 1973. 
After the said notifications, proceedings 
relating to determination .of compensation 
for the lands ‘were started, dn that con- 
nection the first respondent was :served 
with a notice under Section 9 (3) of the 
Act. calling upon him to prefer -his claim 
for compensation. Thereupon ‘the first re- 
spondent :filed .objections, ‘but before the 
objections were .disposed :of he filed a 
writ petition before the High -Court of 
Allahabad. The High Court allowed the 
writ petition and struck down the noti- 
fication .dated 5th May, 1973, under Sec- 
-tion .6 of the Act. The :High Court held 
that as the .acquisition was made by the 
State Government for the benefit of a 
co-operative society, it could do -so only 
after complying with the provisions of 
Chapter VII .of the Act, and fhe Land 
Acquisition (Companies) -Rules, ‘1963 
(hereinafter called ‘the Rules’), ‘but as 
the State Government did ‘not ‘do so, 
there ‘was a -breach of ‘the principle of 
natural justice. ‘Repelling ‘the argument 
of the appellant ‘to ‘the contrary, -the 
High Court also ‘héld that ‘the first re- 
spondent was a ‘person interested’ with- 


ae 
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in the meaning of Section 3 (b) of the 
Act. 

5. Respondents Nos, 2,°3 and 4 who 
are .cO-respondents appearing ‘through 
Mr, Dikshit ‘before us have supported 
the case of the appellant. 

‘6. The first question for determination 
is whether ‘the first respondent is not a 
‘person interested’ ‘within the meaning 
of Section 3 (b) of the L. A. Act and ‘as 
such he ‘had ino locus standi ‘to file the 
writ ipetition before ‘the High Court, as 
contended lby the appellant. 

Section 8 (b) of the Act is in the fol- 
lowing ‘terms (material portions ‘only): 

“3. Tn ‘this Act, unless ‘there ïs some- 
thing repugnant in the ‘subject or ‘con- 
text :— 


‘(b) the expression “person ‘interested” 

includes all persons claiming ‘an ‘interest 
in compensation to be made on account 
of the acquisition of land under ‘this Act, 
and a person shall ‘be deemed to ‘be 
interested in ‘land if ‘he is interested in 
an easement affecting ‘the ‘land.” 
In ‘support of the argument the appellant 
refers to Section 45 d£) ‘and Section 180 
of the Tenancy Act, 1939, Clause (f) of 
Section 45 .provides ‘that ‘the interest of 
the tenant shall be extinguished where 
the tenant has been -deprived of posses- 
sion and his right to recover possession 
is barred -by limitation. The limitation 
provided is for -a period of twelve years. 
for a suit for ejectment of a person oc- 
cupying the land without title and for 
damages — if the land is contiguous to 
any other Jand lawfully occupied by 
such other person — (a) if such person 
has, at the commencement of the Ten- 
ancy Act, occupied the land for more 
than six years, the period runs from the 
time the landholders first knew of the 
unauthorised occupation. In any other, 
case the period of limitation is six ‘years, 
This point which has been urged for ‘the 
first time before us is a mixed question 
of fact and law. It does not appear to 
have been taken before the High Court. 
A mixed question of law and fact need- 
ing investigation into facts cannot ‘be al- 
lowed to be urged for the first time in 
an appeal by special leave under Arti- 
cle 136 of the Constitution. 


Jt ds true that admittedly the first re- 
spondent was out ‘of possession at ‘the 
relevant time but there is no evidence 
before us to show whether ‘or not ‘the 
Tand in :question was ‘contiguous to ‘any 
other land occupied by the person who 
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ie in possession and that his possession 
had been lawful. We are therefore not 
in a position to accept the submission of 
the appellant that the first respondent’s 
claim was barred by limitation. On the 
contrary there is ample evidence before 
us to show that the first respondent had 
interest in the land in question. We 
come to this conclusion from the follow- 
ing circumstances: 


(1) A sale certificate had been issued 
to the first respondent after the purchase 
of the land in auction sale held in 1962; 
(2 the Collector, Agra, knew that the 
first respondent had purchased the land 
in auction, for he had himself filed a 
suit for ejectment from the land in ques- 
tion under Section 171 of the Tenancy 
Act against the first respondent, and that 
the suit was dismissed by the Assistant 
Collector, Ist Class, on 24th March, 1969; 
the appeal preferred against the said 
order had also been dismissed by the 
Commissioner on the 27th of October, 
1970; (8) the Collector issued notice 
under Section 9 (3) of the Act calling 
upon the first respondent to prefer his 
claim, if any, for compensation of the 
land acquired, (This amounts to an ad- 
mission of the: first respondent’s interest 
in the land by the Collector) and (4) that 
in the counter-affidavit filed by the Col- 
lector, in reply to the affidavit filed by 
the first respondent before the High 
Court, the claim of the petitioner to get 
compensation for the rights acquired by 
the Government was not denied by the 
appellant. We therefore agree with the 
High Court that the first respondent was 
a ‘person interested’ within the meaning 
of Clause (b) of Section 3 of the Act. 

7. The next point urged before us by 
the appellants is that the first respondent 
in fact filed objection which was inquir- 
ed into and he was given an opportunity 
of being heard. The High Court, there- 
fore, it is contended, was not right in 
holding that there was a breach of the 
principle of natural justice. In our 
opinion, the real question, as urged by 
the first respondent, is not whether there 
has been any violation of any principle 
of natural justice but whether Rule 4 of 
the Rules has been complied with by the 
Collector. Sub-section (1) of Section 4 of 
the Act provides that whenever it ap- 
pears to the appropriate Government 
that land in any locality is needed or is 
likely to be needed for any public pur- 
pose a notification to that effect shall be 
published in the official gazette and that 
he shall also cause a public notice of the 
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substance of the notification to be given 
at convenient places in the said locality. 


Section 5A of the Act provides that 


,any person interested in any land which 


has heen notified under sub-section (1) of 
Section 4, as being needed or likely to 
be needed for a public purpose or for a 
company may, within thirty days 
(twenty-one days according to the U. P. 
amendment) after the issue of the notifi- 
cation, object to the acquisition of the 
land or of any land in the locality as the 
case may be. Under S, 3 (e), the expres- 
sion ‘Company’, inter alia, includes a 
society registered under the Societies 
Registration Act, 1860, and a registered 
society within the meaning of the Co- 
operative Societies Act, 1912 or any 
other law relating to co-operative society 
for the time being in force in any State. 
The appellant — The General Govt. 
Servants Co-operative Housing Society 


Ltd., Agra, is a company. The appellant | 


has not contended to the contrary, It is 
also not disputed that when land is ac- 
quired for the purpose of a company, 
Part VII of the Act is attracted and the 
provisions of that chapter have to ba 
followed. 

Rule 4 of the Rules which is material 


and falls for our interpretation runs 
thus: 
“4, Appropriate Government to be 


satisfied with regard to certain matters 


before initiating acquisition proceed- 
ings. — 
(1) Whenever a Company makes an 


Gavern- 
that 


application to the appropriate 
ment for acquisition of any land, 


Government shall direct the Collector to | 


submit a report to it on the following 
matters, namely :— ' 

G) that the Company has made its best 
endeavour to find out lands in the local- 
ity suitable for the purpose of the acs 
quisition; : 

(ii) that the Company has made all 
reasonable efforts to get such lands by 
negotiation with the persons interested 
therein on payment of reasonable price 
and such efforts have failed. 

(iii) that the land proposed to. be ac- 
quired is suitable for the purpose; 

(iv) that the area of land proposed to 
be acquired is not excessive; 

(v) that the Company is in a position 
to utilise the land expeditiously; and 

(vi) where the land proposed to be ac- 
quired is good agricultural land, that ne 
alternative suitable site can be found so 
as to avoid acquisition of that land, 
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_ (2) The Collector shall, after giving the 

Company a reasonable opportunity to 
make any representation in this behalf, 
hold an enquiry into the matters refer- 
red to in sub-rule (1) and while holding 
such enquiry he* shall, — 

(i) in any case where the land propos- 
ed to be acquired is agricultural land, 
consult the Senior Agricultural Officer of 
the district whether or not such land is 
good agricultural land; 


(ii) determine, having regard to the 
provisions of Sections 23 and 24 nf the 
Act, the approximate amount of compen- 
sation likely to be payable in respect of 
the land which, in the opinion of the Col- 
lector. should be acquired for the Com- 
pany; and 

(iii) ascertain whether the Company 
offered a reasonable price (not being 
less than the compensation so determin- 


ed), to the persons interested in the land 


proposed to be acquired. 

Explanation, — For the purpose of this 
rule “good agricultural land” means any 
land which, considering the level of 
agricultural production and the crop pat- 
tern of the area in which it is situated, 
is of average or above average product- 
ivity and includes a garden or grove 
land, i 

(3) As soon as may be after holding 
the enquiry under sub-rule (2), the Col- 
lector shall submit a report to the appro- 
priate Government and a copy of the 
same shall be forwarded by that Gov- 
ernment to the Committee, 

(4) No declaration shall be made ‘by 
the appropriate Government under Sec- 
tion 6 of the Act unless — ; 

(i) the appropriate Government has 
consulted the Committee and has consi- 
dered the report submitted under this 
rule and the report, if any submitted 
under Section 5A of the Act; and 

(ii) the agreement under Section 41 of 
the Act has been executed by the Com- 
pany.” 

Sub-rule (1) requires the Government 
to direct the Collector to submit a report 
to it on the matters enumerated in 
clauses (i) to (vi) of sub-rule (1) 
which is for the benefit of the Company. 
The purpose is to avoid acquisition of 
land not suitable for a company. 
Clause (ii) of sub-rule (1) requires that 
the company has to make all reasonable 
efforts to get such lands by negotiation 
with the person interested therein on 
payment of reasonable prices and that 
such efforts have failed.. The purpose of 


` 
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clause (ii) seems to be to avoid unneces- 
sary land acquisition proceedings and 
payment of exhorbitant prices. The pur- 
pose of clauses (iii), (iv) and (v) are ob- 
vious. The purpose of clause (vi) is to 
avoid acquisition of good agricultural 
land, when other alternative land is 
available for the purpose. Sub-rule (2) of 
Rule 4 requires the Collector to give rea- 
sonable opportunity to the company so 
that the Collector may hold an inquiry 
into the matters referred to in sub-r, (1). 
The Collector has to comply with cls. (i), 
(ii) and (iii) of sub-rule (2) during the 
course of the inquiry under sub-rule (1). 
The Collector under sub-r. (3) then has 
to send a copy of his report of the in- 
quiry to the appropriate Government 
and a copy of the report has to be for- 
warded by the Government to the Land 
Acquisition Committee constituted under 
Rule 3 for the purpose of advising the 
Government in relation to acquisition of 
land under Part VII of the Act, the duty 
of the Committee being to advise the 
Government on all matters relating to or 
arising out of acquisition of land under 
Part VII of the Act (sub-rule (5) of 
Rule 3) No declaration shall be made 
by the appropriate Government under 
Section 6 of the Act unless the Commit- 
tee ‘has been consulted by the Govern- 
ment and has considered the report sub- 
mitted by the Collector under Section 5A 
of the Act. In addition, under clause (ii) 
of sub-rule (4) of Rule 4, the Company 
has to execute an agreement under Sec- 
tion 41 of the Act. The above considera- 
tion shows that Rule 4 is mandatory; its 
compliance is no idle formality, unless 
the directions enjoined by Rule 4 are 
complied with, the notification under 
Section 6 will be invalid. A consideration 
of Rule 4 also shows that its compliance 
precedes the notification. under Section 4 
as well as compliance of Section 6 of 
the Act. 

8. In the instant case, as stated 
earlier, the first respondent on receipt of 
the notice under Section 9 (3) of the Act 
submitted a representation. After the re- 
presentation, a brief written note of the 
arguments was also supplied (Anne- 
xure 6). The first respondent’s objec- 
tions, inter alia against the acquisition 
of the land were: (1) that the land be- 
ing that of the Government cannot be 
legally acquired; (2) that the land or 
lessee rights having been once acquired 
by the Central Government under the 
provisions of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
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1954, it cannot be acquired by the State 
Government and (3) that the proceedings 
for the acquisition of the land for the 
appellant were illegal as the mandatory 
procedure for acquisition of land for 
private companies have not been follow- 
ed, It was also stated in the representa- 
tion that no efforts to purchase the 
rights of the first respondent by negotia- 
tion were made. The inquiry report sub- 
mitted by the Collector does not show 
that he applied his mind to the provi- 
sions of Rule 4 as stated above, or to 
the objections of the first respondent. In 
fact there was no report under Rule 4. 
The report that was submitted was one 
under Section 5A of the Act. We have 
examined this aspect of the matter to see 


that although the enquiry was belated 
and not in accordance with law, there 
has been no failure of justice. In our 


opinion there has been failure of justice. 
Agreeing with the finding of the High 
Court, although for different reasons, we 
hold that the notification under Sec, 6 is 
invalid for non-compliance of Rule 4 of 
the Rules, As a result we dismiss the 
appeals with costs. 

Appeals dismissed. 





AIR 1981 SUPREME COURT 870 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 

Criminal Writ Petn. No. 397 of 1981, 
D/- 5-3-1981, 

Shiv Parsad Bhatnagar, Petitioner v. 
State of Madhya Pradesh and another, 
. Respondents. 


National Security Act (65 of 1980), S. 3 
(2) — Preventive detention under S. 3— 
Ground of detention related to ‘law and 
order’ and not to ‘maintenance of public 
order’ — Detention ordered after lapse of 
about five years from incidents relied on 
— Detention is illegal: 


Where the. ground of detention under 
S. 3 which was substantiated by several 
incidents, suffered both from the vice of 


staleness, in that about five years had, 


elapsed since the happening of some of 
the incidents relied upon and the vice of 
irrelevance in that it related to ‘law and 
order’ and not to ‘the maintenance of 
public order’ as required by S. 3 (2), the 
detention would be illegal and the detenu 
was entitled to be released. AIR 1969 SC 
1004. Relied on. (Para 2) 


CY/CY/B224/81/SMA 


Shiv Parsad v. State of M. P. 


ALR. 


Grounds of detention must be perti- 
nent and not irrelevant, proximate an 
not stale, precise and not vague. Irrele- 
vance, staleness and vagueness are vices 
any single one of which is sufficient to 
vitiate a ground of detention. And a 
single vicious ground is sufficient to 
vitiate an order of detention (Para 2) 


Cases Referred: Chronological Paras 
AIR 1969 SC 1004: (1969) 3 SCR 138 2 

CHINNAPA REDDY, J.:— Shiv Par- 
sad Bhatnagar is under preventive deten- 
tion pursuant to an order made by the 
District Magistrate, Vidisha, Madhya 
Pradesh. The order and the grounds of 
detention were served on him on Novem- 
ber 28, 1980. The District Magistrate 
made a report of the order to the State 
Government and the latter approved the 
detention order on December 2, 1980, The 
approval was communicated to the de- 
tenu on December 5, 1980, A representa- 
tion was submitted by the detenu on 
December 13, 1980, The Advisory Board 
constituted by the State Government met 
on January 3, 1981, considered the mate~ 
rial placed before it by the detaining au- 
thority as well as the representation and 
the written arguments submitted by the 
detenu. The detenu was also given a per- 
sonal hearing. The Advisory Board sub- 
mitted its report to the State Government 
on January 4, 1981. Thereafter the State 
Government confirmed the order of de- 
tention on February 3, 1981 under S. 12 
(1) of the National Security Act. The 
period of detention was stipulated as one 
year from the date of the order of deten- 
tion. The order confirming the detention 
was communicated to the detenu on 
February 12, 1981 and he was also in- 
formed that the Advisory Board had 
“opined that there was sufficient cause for 
his detention. : 

2. Smt. Shyamla Pappu, learned 
counsel for the detenu made a number of 
submissions, In the view that we are 
taking of one of the primary submissions, 
we do not think it necessary to consider 
the rest of the submissions. The primary 
submission that we have in mind is that 
the grounds of detention suffer from the . 
vice of either vagueness or staleness. The 
first ground mentions that the detenu 
along with his friends, in the second week 
of November, 1980, indulged in filthy 
abuse of Muslims, threatened their lives 
and performed “mar pit”. Details of inci- 
dents were given to substantiate the 
ground. As many as six incidents 
were mentioned and in every one of them 
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it was said that the detenu along with his 
associates had indulged in this or that 
violent action. No mention was made of 
the name of even a single associate. The 
argument was that the reference to ‘asso- 
ciates’ without naming even one rendered 
the ground vague and, therefore, vitiated 
it. Similarly, it was said the second 
ground also referred to the detenu and 
his associates without naming even a 
single associate and for that reason the 
second ground. also was vague. The fur- 
ther submission was that the incidents 
enumerated in second ground were of the 
years 1974, 1975, 1977 and 1978 and could 
by no means be said to be proximate 
enough to sustain an order of preventive 
detention. The second ground was to the 
effect that the detenu and his associates 
had terrorized the common man in the 
Vidisha area by their various criminal 
acts which caused disturbance to public 
peace and public safety. Several incidents 
were narrated to substantiate this ground. 
The first incident was of the year 1974, 
the second incident was of the year 1975, 
the next three incidents were of the year 
1977 and the rest of the incidents barring 
the last one were of the year 1978. A per- 
usal ofthe incidents enumerated to sub- 
stantiate the second ground show that 
apart from the vice of staleness from which 
they appear to suffer, the incidents are 
related to “law and order” and not to the 
maintenance of public order. The inci- 
dents appear to bear a striking resembl- 
ance to the grounds of detention which 
were considered In Re: Sushanta 
Goswami (1969) 3 SCR 138: (ATR 1969 SC 
1004), particularly in the cases of Deben- 
dra Nath Das, Abdul Waheb, Anil Das, 
Dilip Kumar Chakraborty and Ashoka 
Kumar Mukherjee. It is now well settled 
that grounds of detention must be perti- 
ment and not irrelevant, proximate and not 
stale, precise and not vague. Irrelevance, 
Staleness and vagueness are vices any 
single one of which is sufficient to vitiate 
a ground of detention. And, a single vici- 
ous ground is sufficient to vitiate an order 
of detention. In the present case we are 
satisfied that the second ground of deten- 
tion suffers both from the vice of stale- 
ness, because of the passage of time since 
the happening of some of the incidents 
and the vice of irrelevance bccause' they 
relate to ‘law and order’ and not to ‘the 
maintenance of public order‘. The detenu is 
entitled to be released. He is directed to 
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be released forthwith. The petition is 
allowed. 
Petition allowed. 


AIR 1981 SUPREME COURT 871 
== 1981 Cri. L, J. 445 
S. MURTAZA FAZAL ALI AND 


A. VARADARAJAN, JJ. 


Criminal Writ Petn. No. 6447 of 1980, 
D/- 23-1-1981. 


Smt. Taramati Chandulal Sejpal, Peti- 
tioner v. The State of Maharashtra and 
another, Respondents. 


Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 (1) — Constitution af 
India, Art. 20 — Detention — Grounds of 
detention served — Documents relied 
upon in order of detention not supplied 
as part of grounds along with grounds — 
Held, detention was void as the detenu 
was deprived of opportunity of making , 
effective representation, AIR 1980 SC 
1983 and 1981 Cri LJ 353 (SC), Foll. 


(Para 1) 
Cases Referred: Chronological Paras 
1981 Cri LJ 353 (SC) ; 
AIR 1980 SC 1983 1 


FAZAL ALI, J.:— This habeas corpus 
petition has been filed by the wife of the 
detenu on his behalf. The detenu was 
arrested under Section 3 (1) of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 1974 
and, the order of detention was passed on 
the 27th October, 1980. The detenu was, 
however, arrested on the 29th October, 
1980 when the grounds of detention were 
served on him, but some documents reli- 
ed upon in the order of detention. were 
not supplied to the detenu as part of the 
grounds along with them. On the other 
hand the documents were supplied to the 
detenu in three instalments on 8-11-1980, 
17-11-1980 and 20-12-1980. Thus the de- 
tenu was deprived of the opportunity of 
making an effective representation a 
held by this Court. It is manifest that the 
order of detention is rendered void and 
this case is clearly covered by a series of 
decisions of this Court particularly in 
Smt. Icchu Devi Choraria v. U. O. I., (1980) 
4 SCC 531: (AIR 1980 SC 1983) and also 
in Kamla Kanahiyalal Khushalani v, 
State of Maharashtra, Criminal Writ No. 
5873 of 1980 decided on 6-1-1981: (re~ 
ported in 1981 Cri LJ 353 (SC)). 
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2. For these reasons the Writ Petition 
is allowed and the continued detention of 
the detenu being void the detenu is di- 
rected to be released forthwith. 


Petition allowed, 


AIR 1981 SUPREME COURT 872 
(From:— Karnataka) 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No. 91 of 1976, D/- 
11-3-1981. 
State of Karnataka, Appellant v. 


Pratap Chand and others, Respondents. 


(A) Drugs and Cosmetics Act (13 of 
1940), Section 18A — Partnership firm 
charged with offence under Section 18A 
— Name and address of person from 
whom drug or cosmetic was acquired 
found fictitious by prosecution — Inspec- 
tor submitting report that name and 
address were fictitious, not examined 
nor his report proved — Defence ver- 
sion having remained unrebutted, viola- 
tion of Section 18A cannot be said to be 
established, (Para 4) 


(B) Drugs and Cosmetics Act (13 of 
1940), Sections 34 and 18 (a) (ii), (c) — 
Partnership firm charged with offences 
under Section 18 (a) (ii) and (c) — 
Partner not in overall control of day to 
day business of firm — He is not liable 
to be convicted for the offences, 


Where the partnership firm was charg- 
ed for the offences under Section 18 (a) 
(ii) and (c) the partner of the firm who 
was in overall control of the day to day 
business of the firm would alone be lia- 
ble to be convicted and the partner who 
was not in such control could not be pro- 
.ceeded with merely because he had the 
right to participate in the business of the 
firm under the terms of Partnership 


Deed, AIR 1971 SC 28, Rel. on. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1971 SC 28: 1971 Cri LJ 1 5 


JUDGMENT :— This appeal by special 
leave has been preferred by the State of 
Karnataka, i l 


2. The three respondents being the 
partners of the firm, M/s. Mafatlal and 
Co., and the firm itself were charged for 
offences under Sections 18 (c), 18 (a) (ii) 
and 18A of the Drugs and Cosmetics Act, 
1940 read with Sections 27 (a) (ii), 27 (a) 
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State of Karnataka v. Pratap Chand 


A.L RB, 


(i) and Section 28 of the Drugs Control 
Act (hereinafter ‘the Act’), The defence 
was a plea of not guilty, The Chief 
Metropolitan Magistrate ‘found respon- 
dents 1 and 3 that is one of the part- 
ners and the firm, guilty under S. 18 (a) 
(ii) and S. 18 (c) of the Drugs and Cosme- 
tics Act and sentenced respondent No, 1 
to suffer rigorous imprisonment for 1 year 
under Section 18 (a) (ii) and to pay a 
fine of Rs. 500.00, in default, to suffer 
Simple imprisonment for one month, and 
Sentenced respondents 1 and 3 to pay a 
fine of Rs, 1,000.00 each, under S, 18 (c), 
in default, to suffer imprisonment for 3 
months. The respondent No. 2 was ac- 
quitted of these two offences as the Ma- 
gistrate found that it was respondent 
No. 1 and not respondent No. 2 who was 
in charge of the business of the firm. All 
the respondents were acquitted of the 
offence under Section 18A. 


3. The appellant preferred an appeal 
before . the High Court of Karnataka 
from the order of acquittal of respondent 
No. 2 of the offence under Ss. 18 (a) 
Gi) and 18 (c) and of all the respondents 
under Section 18A of the Act, The High 
Court summarily dismissed the appeal. 


4. Section 18A of the Act requires that 
every person who has acquired drug or 
cosmetic, if required, shall disclose to 
the Inspector the name, address and 
other particulars of the persons from 
whom the drug or cosmetic was acquir- 
ed, 


The respondents pleaded that they did 
disclose to the Drugs Inspector, the 
name, address and other particulars of 
the person from whom the drugs were 
acquired, as required by Section 18A of 
the Act and in support of their defence 
they rely on Exhibit P, 20, a letter dated 
17-7-1971, addressed to the Drugs Con- 
troller. The learned Chief Metropolitan 
Magistrate has found that Exhibit P. 20, 
contained the name, address and other 
particulars of the person from whom the 
drugs were claimed to have been acquir- 
ed as M/s. Mangilal Jayantilal & Com- 
pany, 65 Princess Street, Second Floor, 
Bombay, which name and address, ac- 
cording to the prosecution, were fictitious. 
F.W. 3, the Assistant Commissioner, 
Food and Drug Administration, Bombay 
North Circle, has deposed that he got it 
verified by his Inspector who. submitted 
a report that the above name and address 
were fictitious. But. the Inspector has 
hot been examined, nor his report prov- 
ed. Obviously, therefore, the defence ver- 
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sion remained unrebutted and violation 
of Section 18A remained unestablished. 

5. Regarding the acquittal of the 
second respondent of the offence under 
Section 18 (a) (ii) and Section 18 (c), 
the learned counsel for the State of 
Karnataka submitted that under Sec, 34 
of Drugs and Cosmetics Act the firm, as 


well as its partners were liable to be 
convicted. Section 34 may be extracted 
here:—~ 


“Section 34 (1) Where an offence 
under this Act has been committed by a 
company, every person who at the time 
the offence was committed, was in charge 
of, and was responsible to the company 
for the conduct of the business of the 
company, as well as the company shall 
be deemed to be guilty of the offence 
and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in 
this sub-section shall render any such 
person liable to any punishment provid- 
ed in this Act if he proves that the of- 
fence was committed without his know- 
ledge or that he exercised all due dili- 
gence to prevent the commission of such 
offence. 

(2) Notwithstanding anything contain- 
ed in sub-section (1), where an offence 
under this Act has been committed by a 
company and it is proved that the offence 
has been committed with the consent or 
connivance of, or is attributable to any 
neglect on the part of, any director, 
manager, secretary or other officer of 
the company, such director, manager, 
secretary or other officer shall also be 
deemed to be guilty of that offence and 


shall be liable to be proceeded against 
and punished accordingly. 
Explanation. — For the purposes of this 


section — 

(a) “company” means a body corporate, 
and includes a firm or other association 
of individuals; and 

(b) “director” in relation to a firm 
means a partner in the firm”, 

It is seen that the partner of a firm is 
also liable to be convicted for an offence 
committed by the firm if he was in 
charge of, and was responsible to, the 
firm for the conduct of the business of 
the firm or if it is proved that the offence 
was committed with the consent or con- 
nivance of, or was attributable to any 
neglect on the part of the partner con- 
cerned. In the present case the. second 
respondent was sought to be made liable 
on the ground that he along with the 
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first respondent was in charge of the 
conduct of the business of the firm. Sec- 
tion 23-C of the Foreign Exchange Re- 
gulation Act 1947, which was identically 
the same as Section 34 of the Drugs and 
Cosmetics Act came up for interpreta- 
tion in G. L. Gupta v, D. N. Mehta, (1971) 
3 SCR 748: (AIR 1971 SC 28), it was 
observed as follows: 

“What then does the expression "a 
person in charge and responsible for the 
conduct of the affairs of a company 
mean”? It will be noticed that the word 
‘company’ includes a firm or other asso- 
ciation and the same test must apply to 
a director in charge and a partner of a 
firm in charge of a business. It seems to 
us that in the context a person ‘in charge’ 
must mean that the person should be 
in over all control of the day to day 
business of the company or firm. This 
inference follows from the wording of 
Section 23C (2). It mentions director, 
who may be a party to the policy being 
followed by a company and yet not be 
in charge of the business of the company. 
Further it mentions manager, who usual- 
ly is in charge of the business but not in 
over-all-charge, Similarly the other offi- 
cers may be in charge of only some part 
of business”. 


The evidence in the present case 
shows that it was respondent No. 1 and 
not respondent’ No, 2 who was in overall 
control of the day to day business of the 
firm. The second respondent is not lia- 
ble to be convicted merely because he 
had the right to participate in the 
business of the firm under the terms of 
the Partnership Deed. 

6. This appeal has“ no merit 
dismissed. 


and 1s 
Appeal dismissed. 
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(A) Sugar Cane (Control) Order 
(1966), Clause 8 — Notification under — 
Validity — Restrictions imposed by noti- 
fication in stopping power crushers for 
a limited period contain the quality of 
reasonableness and are not violative of 
Article 19 (1) (g) — Test to determine 
reasonableness, indicated, (Constitu- 
tion of India, Articles 19 and 39). 


The restriction imposed by the noti- 
fication dated 9-10-1980, issued by the 
Cane Commissioner, Government of U.P. 
under Clause 8 of the Control Order 
stopping the crushers for the period 
10th October to Ist December 1980, is in 
public interest and bears a reasonable 
nexus to the object which is sought to 
be achieved, namely, to reduce shortage 
of sugar and ensure a more equitable 
distribution of this commodity. The re- 
strictions imposed by the impugned noti- 
ficaticn are not unreasonable. Such re- 
strictions clearly contain the quality of 
reasonableness and when tested on the 
touchstone of the principles laid down by 
the various authorities, they fully satisfy 
all the requirements of a reasonable re- 
striction, (Case law discussed), 

(Paras 45, 49) 


Where a citizen complains of the viola- 
tion of fundamental rights contained in 
sub-clause (g) of clause (1) of Article 19 
or for that matter in any of sub-cls. (a) 
to (g) thereof, the onus is on the: State 
to prove or justify that the restraint or 
restrictions imposed on the fundamental 
rights under clauses 2 to 6 of the Article 
are reasonable. (Paras 12, 14) 

Fundamental rights enshrined in Part 
Il of the Constitution are neither abso- 
lute nor unlimited but are subject to rea- 
sonable restrictions which may be impos- 
ed by the State in public interest under 
Clauses 2 to 6 of Article 19. As to what 
are reasonable restrictions would natural- 
ly depend on the nature and circum- 
stances of the case, the character of the 
statute, the object which it seeks to 
serve, the existing circumstances, the ex~ 
tent of the evil sought to be remedied 
as also the nature of restraint or restric- 
tion placed on the rights of the citizen. 
It is difficult to lay down any hard or 
fast rule of universal application but in 
imposing such restrictions the State must 
adopt an objective standard amounting 
to a social control by restricting the 
rights of the citizens where the neces- 
sities of the situation demand, Further, 
restrictions may be partial, .complete, 
permanent or temporary but they must 
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bear a close nexus with the object in the 
interest of which they are imposed. An- 
other important consideration is that the 
restrictions must be in public interest 
and are imposed by striking a just bal- 
ance between the deprivation of right and 
the danger or evil sought to be avoided. 
Thus where restrictions are imposed on. 
a citizen carrying on a trade or commerce 
in an essential commodity, the aspect of 
controlled economy and fair and equita- 
ble distribution to the consumer at a re- 
asonable price leaving an appreciable 
margin of profit to the producer is un- 
doubtedly a consideration ‘which does 
not make the restriction unreasonable. 
(Paras 16, 17, 18, 22) 


In the instant case, taking an overall 
picture of the history of sugar produc- 
tion it cannot be said that the stoppage 
of sugar crushers for a short period is 
more excessive than the situation de- 
manded. After all, the petitioners the 
crusher owners were working their crush- 
ers under a licence granted to them 
under the Licensing Order and the im- 
pugned notification merely seeks to re- 
gulate the right and not to abolish the 
same, Thus the impugned notification 
cannot be said to contain the quality of 
unreasonableness but is per se fair and 
reasonable and fully satisfies the condi- 
tions laid down by the Supreme Court 
in determining whether or not a restric- 
tion is reasonable. (Paras 46, 48, 84) 


Further, it is true that one of the im- 
portant considerations which must weigh 
with the ‘Court in determining the 
reasonableness of a restriction is that it 
should not contravene the Directive Prin- 
ciples contained in Part IV of the Con- 
stitution which undoubtedly has a direct 
bearing on the question. In the case of 
essential commodities like sugar the 
‘question of the economic production and 
distribution thereof must enter the ver- 
dict of the Court in deciding the reason- 
‘tableness of the restrictions. In such cases 
even if the margin of profit left to the 
producer is slashed that would not make 
the restriction unreasonable, 

(Paras 33, 36) 


(B) Sugar Cane (Control) Order (1966), 
Cl. 8 — Validity of — Cl, 8 under which 
the impugned notification imposing re- 
strictions on production of Khandsari 
sugar by power crushers for a limited 
period was issued does not suffer from - 
vice of excessive delegation of nowers 
and is not violative of Article 14. 
(G) Constitution of India, Arts, 14, 


198k 


245 — (ii) Essential Commodities Act 
(1955), S. 3), 

The Control Order itself has been pas- 
sed under the authority of Section 3 of 
the Essential Commodities Act of 1955 
which has been held by the Supreme 
Court to be constitutionally valid and is 
not in any way discriminatory so as to 
attract Art. 14. The Control Order itself 
having been passed under Section 3 con- 
tains sufficient guidelines, checks and 
balances to prevent any misuse or abuse 
of the power: conferred on the authoriti- 
es concerned under clause 8. (Para 51} 

The power to issue orders. or directions 
from. time to time is conferred on the 
Central Government which is undoubt- 
edly a very high authority and must be 
presumed to act in a just and reasonable 
manner, (Para 52): 

Moreover, the power cannot be said to 
be arbitrary or unguided because the 
impugned notification derives its source 
from Section 3 of the Act of 1955 which 
clearly lays down sufficient guidelines 
and the existence of certain conditions 
for proper distribution of an essential 
commodity. The said guidelines there- 
fore, govern the authority passing the 
impugned notification. Clause 8 merely 
seeks to regulate and guide the condi- 
tions and the circumstances under which 
the manufacturers may exercise their 
rights. In other words, any order passed 
under clause 8 is prima facie purely of a 
regulatory nature, (Paras 53, 54) 

The State has placed cogent materials 
before the Court to show why the sugar 
mills had to be given a special treatment. 
by temporarily stopping the production 
of sugar by the crushers, There was no 
question of creating any monopoly to be- 
nefit the mills particularly when a very 
large majority of the mills were control- 
led by the State or co-operative societies 
and only a small fraction of them were 
working in the private sector. 

(Paras 55, 56) 


(C) Sugar Cane (Control) Order (1966), 
Clause 8 — Notification issued under, 
imposing certain restrictions on power 
crushers for a limited period — Whether 
discriminatory on ground that it differen- 
tiates between vertical and horizontal 
power crushers, (Constitution of India, 
Art. 14). 

The notification issued under Clause 8 
imposing restrictions on power crushers 
for a limited period is ex facie discrimi- 
natory inasmuch as it differentiates þe- 
tween vertical and horizontal power 
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crushers without any rhyme or reason. 
(Para 62) 

There is no distinction between a 
vertical and a horizontal power crusher. 
In the case of a horizontal power crusher 
rollers are in a horizontal line situated 
on the surface whereas in the vertical 
power crusher the rollers instead of be- 
ing on the surface are in a vertical posi- 
tion without there being any difference 
in the working of the two crushers, 

(Para 62) 

The notification by exempting vertical 
power crushers and prohibiting hori- 
zontal power crushers is clearly discrimi- 
natory and the discrimination is not justi- 
fied by any rational nexus between the 
prohibition and the object sought to be 
achieved. So far as the word ‘vertical’ 
used in the impugned Notification is con- 
cerned, it must be struck down as being 
violative of Article 14. This, however, 
does not render the entire notification 
void because the word ‘vertical’ used in 
the notification is clearly severable from 
the other portions of the notification, 

(Paras 62, 63) 

(D) Sugar Cane (Control) Order (1966), 
Cl. 8 — Notification under, imposing re- 
striction on production of Khandsari 
Sugar by power crushers for a certain 
period — Validity of — Words ‘period or | 
hours’, used in clause 8, interpretation 
of. 

A plain reading of the expression 
“period or hours to be worked” used in 
clause 8 of the Control Order clearly 
reveals that the words ‘period’ and 
‘hours’ have been used to connote two 
different aspects of the matter, In other 
words, clause 8 contemplates regulation 
of working of the sugar by two separate 
methods — (1) where only hours of work 
per day are to be regulated or fixed, tor 
instance, where a crusher normally 
works for 10 hours, a notification under 
this clause may provide that it should 
work only for 8 hours or 6 hours or 10 
hours a day or for a number of) days. (2) 
The word ‘period’, however, has nothing 
to do with the hours to be worked but it 
refers to another category of regulation 
viz., whether a crusher is to run or not 
for a particular period of time. It cannot 
be said that the two words must be taken 
to have been used in cl. 8 in the same 


“sense. In fact, this interpretation of the 


words will cause violence to the lan- 
guage of the statutory provisions and in- 
stead of advancing its object it would 
frustrate the purpose which cl. 8 seeks 
to subserve. In the instant case, the 
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gory, viz., the period of the working of 
the crushers, that is to say, about one 
and a half month, and has not at all 
touched or impinged upon the working 
hours of the crushers. Therefore the im- 
pugned notification is wholly consistent 
with the provisions contained in clause 8 
of the Control Order. (Para 64) 

(E) Sugar Cane (Control) Order (1966), 
Clause 8 — Notification under, imposing 
ban on production of khandsari sugar — 
Validity of — Whether violates princi- 
ples of natural justice. (Constitution of 
India, Art, 226), 

Normally where an administrative 
order adversely affects the valuable rights 
of the party affected, a reasonable op- 
portunity of hearing must be given to 
the person affected. The instant case, 
‚however, contains two prominent fea- 
tures which exclude the rules of natural 
justice. Section 3 of the Essential Com- 
modities Act of 1955 under which the 
Control Order was passed really covers 
an emergent situation so as to meet a 
national crisis involving the availability 
or distribution of any essential commo- 
dity which may make it necessary to 
restrict or control the business carried on 
by a citizen, There was an acute short- 
age of sugar which was not made avail- 
able to consumers at reasonable rates and 
the situation caused serious dissatisfac- 
tion among the people. Nothing short 
of immediate and emergent measures 
taken to solve this crisis would have 
eased out the situation. _ (Para 68) 

If hearing was to be given to so many 
owners of power crushers, it would have 
completely defeated and frustrated the 
very object not only of the Notification 
but also of the Act of 1955 and created 
complications which may have resulted 
in a further deterioration of an already 
serious situation. If the rules of natural 
justice were not applied in such an 
emergent case, the petitioners cannot be 
heard to complain. After all the notifi- 
cation directed stoppage of operation of 
the petitioners’ crushers only for a very 
short period and they would have had an 
opportunity of recouping their loss after 
they were allowed to function because 
the proportion of consumption of khand- 
sari sugar was limited for a period from 
9-10-80 to 1-12-80. The petitioners: were, 
therefore, not seriously prejudiced and 
have rushed to the Court rather pre- 
maturely. (Para 69) 

The impugned notification having been 
passed to effectuate the object or ideal to 
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be achieved in order to solve a national 
crisis cannot but be considered a legis- 
lative measure so as to exclude rules of 
natural justice. Case law discussed, 


(Para 76) 
(F) Sugar Cane (Control} Order (1966), 
Clauses 8 and 11 — Notification issued 


under clause 8 stopping pewer crushers 
for a limited period is not violative of 
Cl, 11. 


Neither sub-clause (2) of clause 11 nor 
the proviso thereto is attracted in the 
instant case, It is true that the péti- 
tioners, the owners of power crushers, 
got licences under the Licens- 
ing Order which was also passed under 
the Act of 1955. A revocation of 
a licence means that the licence 
has not been suspended but cancelled 
for all times to come entailing civil con- 
sequences and complete abolition of the 
right for the exercise of which the licence 
was granted. A temporary suspension of 
owned by 
the petitioners cannot amount to a re- 
vocation, either complete or partial, In 
fact, the proviso to sub-clause (2) of 
clause 11 does not at all envisage a par- 
tial or periodical revocation of a licence. 
The proviso would come into play only if 
a licence is revoked or cancelled once for 
all. Since a revocation or cancellation 
of the licence would operate to the seri- 
ous prejudice of the licensee and affect 
him adversely, it was considered neces- 
Sary and expedient to give him a hear- 
ing. The impugned notification stopping 
power crushers for a limited period from 
9-10-1980 to 1-12-1980 does not attract 
the conditions laid down in the proviso 
so as to confer upon the petitioners a 
right of hearing. The proviso is, there- 
fore, wholly inapplicable to the facts of 
the present case, (Para 78) 


(G) Essential Commodities Act (1955), 
Section. 3 —- Sugar Cane (Control) Order 
(1966), Clause 8 — Notification issued 
under clause 8 imposing ban on produc- 
tion of khandsari sugar by power ‘crush- 
ers — Validity of — Neither the Con- 
trol Order nor the notification issued 
under is against the tenor or spirit of 
Section 3 of the Act, `> ` 

The impugned Notification, which pur- 
ports to have been passed under the 
Control] Order (which itself was a sub- 


ordinate legislation passed under Sec- 
tion 3 of the Act of 1955) fulfils 
all the conditions contained there- 


in, viz, it is expedient for main- 
taining or increasing the supply of an es- 
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sential commodity namely, sugar, which 
is included in clause (e) of S. 2 of the 
Act of 1955 and it regulates the supply 
and distribution of that essential com- 
modity and the trade and commerce 
therein. (Paras 80, 81) 
In view of an extraordinary situation 
viz., the sugar famine and the increasing 
demand of sugar by the consumers, the 
interests of the consumers had to rank 
above all considerations. The notification, 
strikes a just balance between the needs 
of the consumers and the harm which 
may be done to the owners of the 
crushers, Thus having regard to the facts 
and circumstances proved in the instant 
case, it cannot be said that either the 
Control Order or the impugned notifica- 
tion is against the tenor and spirit of 
S. 3. On the other hand, it is manifestly 
clear from the circumstances that it is in 
pursuance of the aim and object for 
which Section 3 was enshrined in the 
Act of 1955 that the Control Order and 
the notification were promulgated. 
(Paras 80, 82) 
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Tllinois 73 


FAZAL ALI, J.:— Inspired by the 
objective of removing nation-wide short- 
age of sugar and for the purpose of en- 
hancing sugar production in order to 
achieve an equitable distribution of, the 
commodity so as to make it available to 
consumers at reasonable rates, and there- 
by relieving the sugar famine, the Cane 
Commissioner, Government of ‘Uttar Pra- 
desh by virtue of a Notification dated 
9th October, 1980, acting under clause 8 
of the Sugarcane (Control) Order, 1966, 
(hereinafter referred to as the ‘Control 
Order’) directed that no power crusher, 
with certain exceptions, of a khandsari 
unit or any agent of such owner in the 
reserved area of a mill could be worked 
until December 1, 1980, The exact con- 
tenis of the Notification may be extract- 
ed thus: 


“Lucknow, Thursday 9th October 1980. 
In exercise of the powers under cl. 8 
of the Sugarcane (Control) Order, 1966, 
read with the Central Government, Min- 
istry of Food Agriculture, Community 
Development and Co-operation (Depart- 
ment of Food), Government of India 
Order No. GSR 122/Ess. Comm/Sugar- 
cane dated July 16, 1966, I, Bhola Nath 
Tiwari, Cane Commissioner, Uttar Pra- 
desh hereby direct that no owner of 
power crusher (other than those verti- 
cal power crushers which manufacture 
Gur or Rab from Sugarcane grown on 
their own fields) or a Khandsari Unit or 
any agent of such owner shall in any 
reserved area, of any Sugar Mill work 
the Power Crusher, or the Khandsari 
Unit prior to December 1, 1980, during 
the year 1980-81, 
By Order 
Bhola Nath Tiwari 
Cane Commissioner 
Uttar Pradesh” 
2. The Control Order was passed by 
the Central Government in exercise of 
the powers conferred on it by Section 3 
of the Essential Commodities Act, 1955, 
(hereinafter referred to as the ‘Act of 
1955’). In order to understand the con- 
tentions raised by the parties it may be 
necessary to analyse the prominent fea- 
tures of the above Notification with re- 
ference to the situation it was intended 
to meet, 
-3. It is not disputed that sugar was 
being produced in the State of U. P.. by 
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the sugar mills through hydrau- 
lic process and by the power 
crushers through what is known 
as the ‘open pan process’, Both the 


mills as also the crushers drew their raw 
material, namely, 
sugarcane growers, In order to facilitate 
production by the sugar mills, most of 
whom were controlled by the State, a 
reserved area of the fields growing sugar- 
cane was: fixed throughout the State. The 
Notification applied only to the reserved 
areas of a mill and. not to any other 
areas. In other words, any area which 
fell outside the reserved area was not 
affected by the Notification and the 
power crushers situated in that area 
could still manufacture khandsari by the 
open pan process, Thus, it would be 
seen. that the ban imposed by the noti- 
fication was: confined only to a particular 
area in the State of U, P. 


4, Secondly, the Notification limited 
the ban to work power crushers only to 
a short period: of one month and a half 
i. e., from: October 9, 1980 to Dec. 1, 1980. 
Thirdly (and it has ‘also not been disput- 
ed) the owners of power crushers of 
khandsari units, who are the petitioners 
im these cases, had taken out regular 
licences under the U. P. Khandsari Sugar 
Manufacturers Licensing Order of 1967 
(hereinafter referred to as the ‘Licensing 
Order’) . It, therefore, logically follows 
that the power erushers owned or work- 
ed by the petitioners were governed by 
the conditions of the licences under 
which. they were working the crushers. 
Fourthly, what was prohibited by the 
Notification. was only the manufacture of 
khandsart while the production of gor 
or rab from sugarcane grown in the fields 
belonging to the owners of the crushers 
Ne left out of the ambit ef the Notifica- 
ion: 


5. We have mentioned these essential 
features. of the Notification because the 
most important argument put forward 
before us by the counsel for the peti- 
‘tioners has been that it imposes unrea- 
sonable restrictions on the right of the 
petitioners under Article 19 (1) (g) of the 
Constitution. to carry on their trade, 
namely, production of khandsari, A sub- 
‘sidiary argument buttressing the main 
contention was that the Notification in- 
‘tends to create a monopoly in favour of 
the sugar mills at the .cost of the 
crushers owned by the petitioners and is, 
therefore, clearly violative not only of 
Article 19 (1) (g) but also of Article 14 
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of the Constitution. We would, however, 
deal with this aspect of the matter when 
we examine the contentions raised by the 
counsel for the parties, 

6. The Attorney-General, appearing 
for the Union of India, and Mr. Mahesh- 
wari, Additional Advocate-General ap- 
pearing for the State of U. P., contend- 
ed that’ the decision to: ban the power 
crushers of the petitioners was taken as 
a part of a high powered policy to boost 
the production of sugar which had fallen 
during the year 1979-80 with the result 
that in the current year the country 
faced a great sugar famine. As the 
situation called for some positive action 
to increase the production, the matter 
having been discussed at the 34th Annual 
Convention of Sugar Technologists of 
India, it was decided to ban the produc- 
tion of khandsari by the power crushers 
for a limited period. 


7. A large number of documents in the 
nature of affidavits, counter-affidavits, 
reports and books have been filed by the 
counsel for. both the parties in support 
of their respective contentions, We might 
also mention here that the Notification 
has since spent its force and, in fact, 
was not carried into effect because im- 
mediately after it was issued the pre- 
sent writ petitions were filed in this 
Court and the petitioners obtained stay 
of the operation of the Notification from 
this Court, The Attorney-General, how- 
ever, insisted that the matter should be 
finally decided so that if the Central 
Government wants to take any steps of 
this kind in future, it may be aware of 
the correct constitutional or legal posi- 
tion, The petitioners also insisted that 
tke constitutional and’ legal questions in- 
volved in these cases may be decided 
even though our decision may be more 
or less of an academic value. 

8. This brings us now to the various 
contentions raised by counsel for the 
petitioners and the respondents. As the 
Notifieation has already spent its force, 
we propose to deal only with the import- 
ant and relevant contentions -that have 
been advanced before us. Í 


9. The counsel for the petitioners 
headed by Mr. Garg, Mr. Mridul and 
others raised the TOONER constitutional 
points before us:— 

(1) The Notification, as also the Con- 
trol Order under which it was passed 
are clearly violative of Article 19 (1) (g) 
and the restrictions purported to bë 
placed on the right of the petitioners do 
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not contain the quality of 
ness, 


(2) Clause 8. of the Control Order 
under which the impugned Notification 
has been issued suffers from the vice of 
excessive delegation of powers and is, 
therefore, violative ‘of Article 14 of the 
Constitution, By the same token, as the 
impugned Notification seeks to establish 
a monopoly in favour of the sugar mills 
at the cost of the petitioners, invidious 
discrimination is writ large on the very 
face of the Notification which must be 
struck down as being violative of’ Arti- 
cle 14, 


(3) There is absolutely no rational 
nexus between the prohibition contained 
in the notification preventing the 
crushers of the petitioners from working 
them and the object sought to be achiev- 
ed by it, Thus, the State had selected 
the petitioners for hostile discrimination 
between one segment and another of 
persons engaged in the purchase of 
sugarcane, its sale and production af 
sugar without striking a just balance 
between the manufacturers. of gur, 
khandsari and sugar. India lives in vil- 
lages and it was not understandable why 
the Central Government was bent on 
reducing the support price of sugarcane: 
which was adversely affecting the sugar 
cane growers because while the mills 
were not able to pay a reasonable pnice 
the crushers were able to pay a hand- 
some price for the sugarcane supplied 
to them by the growers. When tested 
for reasonableness, therefore, the Noti- 
fication completely fails, 


(4) Clause 8 of the Control Order does 
not contemplate a complete prohibition 
of the production of an article but envis- 
ages only a regulation of the period or 
hours of working. 


(5) The notification violates the prin- 
ciples of natural justice inasmuch as ‘it 
was passed without hearing the peti- 
tioners whose valuable rights were 
curtailed as they were put completely 
out of production even though for a 
short period. i 


(6) The impugned Notification is vio- 
lative of clause 11 of the Control Order 
„itself inasmuch as the prohibition against 
the working ‘of the power crushers 
amounts to a partial revocation of the 
licences of the petitioners granted to 
them under: clause 3 of the Licensing 
Order. Clause 11 of the Control Order 
clearly provides that no adverse orders 


reasonable- 


M/s. Laxmi Khandsari v, State’ of U. P, 


S.C. 879 


could be passed against any manufactur- 
er ‘without hearing him. 

(7) Even though the impugned Noti- 
fication purports to have been passed 
under the Control Order which itself 
was passed u/s, 3 of the Act of 1955 yet 
if the notification is properly considered 
and the mischief it causes is borne in 
mind, it goes against the very spirit and 
abject of the Act of 1955 and, in fact, 
frustrates the equal distribution and 
production of sugar which apparently 
seems to be the objective of the impugn- 
ed notification. 

10. The Attorney-General and the 
Additional Advacate General appearing 
for the Union of India and the State of 
U, P. respectively ‘countered the sub- 
missions made by the petitioners on the . 
following grounds: 

(1) An order passed under clause 8 of 
the Control Order is .of a legislative 
‘character and therefore the question of 
the application of the principles of 
natural justice to it does not .arise. 


(2) The Notification does not violate 
Article 14 or Article 19 ‘because it is in 
great public interest and jis aimed at 
maintaining and ‘securing proper and 
‘equitable distribution of sugar in view 
of the nationwide shortage of the com- 
modity. 

(3) The Notification is justified by the 
‘fact that recovery -of sugar from sugar- 
cane in case of khandsari units run by 
power crushers is between 4 to 6 per 
cent whereas in the case of sugar factori- 
es it ranges between 9} to 114 per cent, 
so that utilisation of sugarcane in the 
case of mills is double that of the 
‘power crushers. In these circumstances, 


‘ khandsari units and mills belong to two 


different classes which cannot be said to 
be similarly situate so as ‘to attract Arti- 
‘cle 14, (vide pp. 69-70 of W. P. 3565- 
5567 of 1980, Bhagwati Sugar Industry’s 
case), 


(4) The khandsari produced by the 
crushers has got a very narrow sphere 
of consumption as it is used mostly by 
halwais or villagers, whereas sugar pro- 
duced by the sugar mills is consumed in 
far larger quantities by the public in 
India generally .and in foreign countries 
after export. Therefore, the sugar mills 
fall within a special class and. the ques- 
tion of hostile discrimination does not 
arise. Similarly, the action taken in 
‘order to protect national interests and 
distribution of sugar to the entire coun- 
try on a rational basis cannot be said to 
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be an unreasonable restriction, 

(5) There is a marked difference be- 
tween the quality of khandsari and that 
of sugar produced by the mills in their 
character specification, etc, which is 
eviderit from the various reports filed by 
the State. 


(6) The question of natural justice does 
not arise because the crusher owners 
were fully aware of the situation and 
had also knowledge of the considerations 
which prevailed with the Government in 
stopping crushers for a short period in 
order to boost production by the sugar 
mills and fix support price for the 
sugarcane supplied to the mills. How- 
ever, as the notification has expired, if 
proper guidelines are laid down by the 
Court, before passing a fresh order the 
State will certainly hear the petitioners 
in order to know their point of view. 

(7) Clause 8 of the Control Order uses 
the words ‘period or working hours’ 
which are wide enough to embrace with- 
in their ambit a fixed period of time cov- 
ering more than a day as also hours of 
work on any working day. 

11. We might also mention that some 
of the sugarcane growers have support- 
ed the arguments advanced by the peti- 
tioners. We now proceed to scrutinise 
and examine the contentions of the coun- 
sel for the petitioners. 

12. On, the contention according to 
which the impugned notification is vio- 
lative of Article 19 (1) (g) if may be 
necessary to dwell in some detail, It is 
no doubt well settled that where a citi- 
zen complains of the violation of funda- 
mental rights contained in sub-clause (g) 
of clause (1) of Article 19 or for that 
matter in any of sub-clauses (a) to (g) 
thereof, the onus is on the State to prove 
or justify that the restraint or restric- 
tion imposed on the fundamental rights 
under clauses 2 to 6 of the Article are 
reasonable, In the instant case, we are 
mainly concerned with sub-clauses 4, 5 
and 6 of Article 19: As far back as 1955 
this Court in Saghir Ahmad v. The State 
of U. P., (1955) 1 SCR 707: (AIR 1954 
SC 728) made this position very clear 
and observed as follows :— 


“There is undoubtedly a presumption 
in favour of the constitutionality of a 
legislation. But when the enactment on 
the face of it is found to violate a funda- 
mental right guaranteed under Article 19 
(1) (g) of the Constitution, it must be 
held to be invalid unless those who sup- 
port the legislation can bring it within 
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the purview of the exception laid down 
in clause (5) of the Article. If the re- 
spondents do not place any materials þe- 
fore the Court to establish that the 
legislation comes within the permissible 
limits of clause (6), it is surely not for 
the appellants to prove negatively that 
the legislation was not reasonable and 
was not conducive to the welfare of the 
community.” 


13. A similar view was taken m 
Mohammed Faruk v, State of Madhya 
Pradesh, (1969) 1 SCC 853: (AIR 1970 
SC 93) where this ‘Court, speaking 
through Shah, J. reiterated the position 
mentioned above in the following words: 


“When the validity of a law placing 
restriction upon the exercise of funda- 
mental rights in Article 19 (1) is chal- 
lenged, the onus of proving to the satis- 
faction of the Court that the restriction 
is reasonable lies upon the State.” 


14. We, therefore, fully agree with the 
contention advanced by the petitioners 
that where there is a clear violation of 
Article 19 (1) (g), the State has to justify 
by acceptable evidence, inevitable conse- 
quences or sufficient materials that the 
restriction, whether partial or complete, 
is in public interest and contains the 
quality of reasonableness, This proposi- 
tion has not been disputed by the coun- 
sel for the respondents, who have, how- 
ever, submitted that from the circum- 
stances and materials produced by them 
the onus of proving that the restrictions 
are in public interest and are reasonable 
has been amply discharged by them. 


15. This brings us to the main ques- 
tion as to the circumstances under which 
restrictions imposed by the State can be 
said to contain the quality of reasonable- 
ness. For this purpose, almost all the 
decisions of this Court on the subject 
have been placed before us and it may 
be necessary to notice those of them 
which have a close bearing on the point 
at issue, 


16. It is abundantly clear that funda- 
mental rights enshrined in Part III of the 
Constitution are neither absolute nor 
unlimited but are subject to reasonable 
restrictions which may be imposed by 
the State in public interest under cels.. 2 
to 6 of Article 19. As to what are rea- 
sonable restrictions would naturally de- 
pend on the nature and circumstances of 
the case, the character of the statute, 
the object which it seeks to serve, the 
existing circumstances, the extent of the 
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evil sought to be remedied as also the 
nature of restraint or restriction placed 
on the rights of the citizen. It is diffi- 
cult to lay down any hard or fast rule 
of universal application but this Court 
has consistently held that in imposing 
such restrictions the State must adopt 
an objective standard amounting to a 
social control by restricting the rights of 
the citizens where the necessities of the 
situation demand. It is manifest that in 


adopting the social control one of the 
primary considerations which should 
weigh with the Court is that as the 
directive principles contained in the 


Constitution aim at the establishment of 
an egalitarian society so as to bring 
about a welfare State within the frame- 
work of the Constitution, these principles 
also should be kept in mind in judging 
the question as to whether or not the 
restriction are reasonable. If the re- 
strictions imposed appear to be consist- 
ent with the directive principles of State 
policy they would have to be upheld as 
the same would be in public interest and 
manifestly reasonable. 


17. Further, restrictions may be par- 
tial, complete, permanent or temporary 
but they must bear a close nexus with 
the object in the interest of which they 
are imposed. Sometimes even a com- 
plete prohibition of the fundamental 
right to trade may be upheld if the com- 
modity in which the trade is carried on 
is essential to the life of the community 
and the said restriction has been impos- 
ed for a limited period in order to 
achieve the desired goal, 


1g, Another important consideration 
is that the restrictions must be in pub- 
lic interest and are imposed by striking 
a just balance between the deprivation of 
right and danger or evil sought to be 
avoided, Thus freezing of stocks of 


food-grains in order to secure equitable 


distribution and availability on fair 
prices have been held to be a reasonable 
restriction in the cases of Narendra 
Kumar v. The Union of India, (1960) 2 
SCR 375: (AIR 1960 SC 430); Diwan 
Sugar & General Mills (P) Ltd, v. The 
Union of India, (1959) 2 Supp SCR 123: 
(AIR 1959 SC 626) and the State of 
Rajasthan v. Nath Mal. 1954 SCR 982: 
(AIR 1954 SC 307). 


19. These are some of the general 
principles on the basis of which the qua- 
lity of reasonableness of a particular re- 
striction can be judged and have been 
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lucidly adumbrated in State of Madras 
v. V, G. Row’s case 1952 SCR 597: (AIR 
1952 SC 196). Another important test 
that has been laid down by this Court 
is that restrictions should not be exces- 
Sive or arbitrary and the Court must 
examine the direct and immediate im- 
pact of the restrictions on the rights of 
the citizens and determine if the restric- 
tions are in larger public interest while 
deciding the question that they contain 
the quality of reasonableness. 

20. In such cases a doctrinaire ap- 
proach should not be made but care 
should be taken to see that the real pur- 
pose which is sought to be achieved by 
restricting the rights of the citizens is 
subserved, This can be done only by 
examining the nature of the social con- 
trol, the interest of the general public 
which is subserved by the restrictions, 
the existing circumstances which neces- 
sitated the imposition of the restrictions, 
the degree and urgency of the evil 
sought to be mitigated by the restric- 


‘tions and the period during which the 


restrictions are to remain in force. At 
the same time the possibility of an alter- 
native scheme which might have been 
but has not been enforced would not ex- 
pose the restrictions to challenge on the 
ground that they are not reasonable. 

21. Finally, in determining the rea- 
sonableness of restrictions imposed by 
law in the field of industry, trade or 
commerce, the mere fact that some of 
the persons engaged in a particular trade 
may incur loss due to the imposition of 
restrictions will not render them un- 
reasonable because it is manifest that 
trade and industry pass through periods 
of prosperity and adversity on account 
of economic, social or political factors. 
In a free economy controls have to be 
introduced to ensure availability of con- 
sumer goods like food-stuffs, cloth or the 
like at a fair price and the fixation of 
such a price cannot be said to be an un- 
reasonable restriction in the circum- 
stances, 

22, Thus, apart from the various other 
factors which we have referred to above 
where restrictions are imposed on a citi- 
zen carrying on a trade or commerce in 
an essential commodity, the aspect of 
controlled economy and fair and equit- 
able distribution to the consumer at a 
reasonable price leaving an appreciable 
margin of profit to the producer is un- 
doubtedly a consideration which does 
not make the restriction unreasonable. 
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23. In fact, the leading case decided 
by this Court which may justly be re- 
garded as the locus classicus on the 
questions as to what are rea- 
sonable restrictions is V. G. Row’s 
case (AIR 1952 SC 196) (supra) where 
Patanjali Sastri, C. J., speaking for the 
Court observed as follows: 


“It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied 
to each individual statute impugned, and 
no abstract standard, or general pattern, 
of reasonableness can be laid down as 
applicable to all cases. The nature of 
the right alleged to have been infringed, 
the underlying purpose of the restric- 
tions imposed the extent and urgency of 
the evil sought to be remedied thereby, 
the disproportion of the imposition the 
prevailing conditions at the time, should 
all enter into the judicial verdict, In 
evaluating such elusive factors and 
forming their own conception of what is 
reasonable, in all the circumstances of a 
given case, it is inevitable that the social 
philosophy and the scale of values of the 
judges participating in the decision 
should play an important part, and the 
limit to their interference with legisla- 
tive judgment in such cases can only be 
dictated by their sense of responsibility 
and self-restraint and the sobering re- 
flection that the Constitution is meant 
not only for people of their way of 
thinking but for all, and that the maj- 
ority of the elected representatives of 
the veople have, in authorising the im- 
position of the restrictions, considered 
them to be reasonable.” 

24, This case was followed in a later 
decision of this Court in Mineral Devel- 
opment Ltd. v. State of Bihar, (1960) 2 
SCR 609: (ATR 1960 SC 468) where after 
quoting the observations of Patanjali 
Sastri, C. J., as extracted above, Subba 
Rao, J., speaking for the Court observed 
as follows :— 

“These observations, if we may say so 
with great respect, lay down the correct 
principle. It follows that it is the duty 
of this Court to decide, having regard to 
the aforesaid considerations and such 
others whether a particular statute satis- 


fies the objective test of ‘reasonable- 
ness’.” 

25. In the case of the Collector 
of Customs, Madras v. Nathella Sam- 


pathu Chetty, (1962) 3 SCR 786: (AIR 
1962 SC 316) the observations of Patan- 
jali Sastri, C. J., were endorsed by this 
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Court when Ayyangar, J., speaking for 
the Court, made the following observa- 
tions : 

“There are several decisions of this 
Court in which the relevant criteria 
have been laid down but we consider it 
sufficient to refer to a passage in the 
judgment of Patanjali Sastri, C. J., in 
State of Madras v, V. G. Row.” 

26. In Diwan Sugar & General Mills 
(Private) Ltd, v. Union of India, 1959 
Supp 2 SCR 123: (AIR 1959 SC 626) which 
was also a case arising out of the Act 
of 1955 and the Sugar Control Order of 
1955 promulgated by the Central Gov- 
ernment under Section 3 of the said Act, 
a Constitution Bench of this Court while 
examining the nature of the restrictions 
imposed in that case took into account 
the various circumstances and observed: 

“Clause 5 of the Order lays down the 
factors which have to be taken into con- 
sideration in fixing prices. These factors 
include among other things a reasonable 
margin of profit for the producer and/or 
trade and any incidental charges. This 
was kept in mind when prices were fixed 
by the impugned notification............ The 
prices were prevalent in the free market 
and must certainly have taken account 
of a fair margin of profit for the pro- 
ducer, though in the case of an indi- 
vidual factory due to factors for which 
the producer might himself be responsi- 
ble, the cost of production might have 
been a little more.- Therefore, the prices 
fixed by the Government by the impugn- 
ed notification can in no circumstances 
be said to have been proved to be below 
the cost of production.” 


“In these circumstances if price is fix- 
ed in this area, price all over India is 
practically fixed, and it is not necessary 
to fix prices separately so far as factories 
in other States which are said to be 
mainly deficit, are concerned......... There 
is. therefore. in our opinion no discri- 
mination in effect by the fixation of 
prices in these three regions.” ; 

27. It will be noticed that even though 
clause 5 had fixed prices. the Court up- 
held the restrictions because a reason- 
able margin of profit for the producer 
was left and did not insist that the pro- 
ducer should be allowed to have full 
sway in the production of sugar to the 
maximum capacity possible. Similarly, 
one of the important tests laid down by 
this Court was that the price prevailing 
in the free market must be taken into 
account in the formula ‘of fixation of 
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price for essential commodities, Second- 
ly, while dealing with the price control 
irnposed on factories in various States, 
this Court held that the policy of fixa- 
tion of price could not be challenged be- 
cause the States where they were fixed 
were deficit areas. We might mention 
here that the sheet-anchor of the argu- 
ment of the Attorney-General is that 
the impugned notification was passed in 
order to relieve the sugar famine by 
boosting the production of sugar by mills. 
Similarly, in Nath Mal’s case (AIR 1954 
SC 307) (supra), which was also a case 
dealing with foodgrains, an order freez- 
ing the stocks of the commodity in order 
to secure its equitable distribution so as 
to make it available at a fair price to 
eonsumers was upheld by this Court 
with the following observations: 

“The clause authorises the Commis- 
sioner and various other authorities 
mentioned therein and such other offi- 
cers as may be authorised by the Com- 
missioner to freeze any stock of food- 
grains held by a person......... Nor do we 
think that the power to freeze the stocks 
of foodgrains is arbitrary or based on no 
reasonable basis, 


We are clear, therefore, that the freez- 
ing of stocks of foodgrains is reasonably 
related to the object which the Act was 
intended to achieve, namely, to secure 
the equitable distribution and avail- 
ability at fair prices and to regulate 
transport, distribution, disposal and ac- 
quisition of an essential commodity such 
as foodgrains.” 


28. The most material ratio of this 
case is that even the freezing of stocks 
of foodgrains with a view to securing 
their equitable distribution and avail- 
ability was held to be a reasonable re- 
striction, Even if by seizing the food 
stocks the right of a citizen to trade in 
foodgrains was seriously impaired and 
hampered yet such a State action was 
justified on the ground of public 
interest, 

29. On a parity of reasoning, there- 
fore, a restriction (on the right of a 
trader dealing in essential commodities) 
like the ban in the instant case or fixa- 
tion of prices aimed at bringing about 
distribution of essential commodities 
keeping the consumers interests as the 
prime consideration, cannot be regarded 
as unreasonable, 

30. We are fortified in our view by 
a decision of this Court in Prag Ice & 
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Oil Mills v. Union of India, (1978) 3 SCR 
293: (AIR 1978 SC 1296) where Beg, C.J., 
observed as follows :— 

“All the tests of validity of the im- 
pugned price control or fixation order 
are, therefore, to be found in Section 3 
of the Act. Section 3 makes necessity 
or expediency of a contro] order for the 
purpose of maintaining or increasing 
supplies of an Essential Commodity or 
for securing its equitable distribution at 
fair prices the criteria of validity, It is 
evident that an assessment of either the 
expediency or necessity of a measure, in 
the light of all the facts and circum- 
stances which have a bearing on the 
subjects of price fixation, is essentially a 
subjective matter. It is true that ob- 
jective criteria may enter into deter- 
minations of particular selling prices of 
each kilogram of mustard oil at various 
times. But, there is no obligation here 
to fix the price in such a way as to en- 
sure reasonable profits to the producer 
or manufacturer. It has also to be re- 
membered that the object is to secure 
equitable distribution and availability at 
fair prices so that it is the interest 
of the consumer and not of the producer 
which is the determining factor m ap- 
plying any objective tests at any parti- 
cular time.” 

31, The observations extracted above, 
furnish a complete answer to the con- 
tentions raised by the petitioners on con- 
tention No. 1, Furthermore, we would 
like to reiterate what Chandrachud, C.J., 
observed in that case regarding the his- 
tory and the manner in which the peti- 
tioners rushed to this Court :— 

“Before closing, we would like to men- 
tion that the petitioners rushed to this 
Court too precipitately on the heels of 
the Price Control] Order. Thereby they 
deprived themselves of an opportunity 
to show that in actual fact, the order 
causes them irreparable prejudice. In- 
stead they were driven through their ill- 
thought haste to rely on speculative 
hypotheses in order to buttress their 
grievance that their right to property 
and the right to do trade was gone or 
was substantially affected. A little more 
patience, which could have been utilised 
to observe how the experiment function- 
ed, might have paid better dividends.” 

32. This is exactly what the peti- 
tioners have done in this case by rush- 
ing to this Court the moment the notifi- 
cation was issued and thus depriving the 
State as also themselves of the actual 
consequences of the issuing of the noti- 
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fication and the prejudice which it really 
may have caused. They did not at all 
show any patience in waiting for a while 
to find out if the experiment functioned 
successfully and in the long run paid 
good dividends. As the petitioners ob- 
tained stay orders from this Court on 
filing these petitions, the experiment 
died a natural death and the notification 
remained ineffective. 


33. It was vehemently contended by 
Mr. Garg that the notification or the 
Control Order is in direct contravention 
of the Directive Principles of State 
policy contained in Article 39 in PartIV 
of the Constitution inasmuch as instead 
of developing small-scale industries like 
the crushers the notification has curbed 
the rights of their owners in order to 
benefit the mills, It is true that one of 
the important considerations which must 
weigh with the Court in determining the 
reasonableness of a restriction is that it 
should not contravene the Directive 
Principles contained in Part IV of the 
Constitution which undoubtedly has a 
direct bearing on the question as held 
by this Court in the cases of Saghir Ah- 
mad v. State of U. P., (1955) 1 SCR 707: 
(AIR 1954 SC 728) (supra) and State of 
Bombay v, F. N. Balsara, 1951 SCR 682: 
(AIR 1951 SC 318) where this Court 
made the following observations: 

“The new clause in Article 19 (6) has 
no doubt been introduced with a view to 
provide that a State can create a mono- 
poly in its own favour in respect of any 
trade or business; but the amendment 
does not make the establishment of such 
monopoly a reasonable restriction within 
the meaning of the first clause of Arti- 
cle 19 (6). The result of the amendment 
is that the State would not have to justi- 
fy such action as reasonable at all in a 
Court of law and no objection could be 
taken to it on the ground that it is an 
infringement of the right guaranteed 
under Article 19 (1) (g) of the Constitu- 
tion.” (Saghir Ahmad’s case) 


“In judging the reasonableness of the 
restrictions imposed by the Act, one has 
to bear in mind the directive principles 
of State policy set forth in Article 47 of 
the Constitution.” (Balsara’s case) 

34. In the instant case, however, if 
the argument of the Attorney General is 
to be accepted, there is no violation of 
the Directive Principles because the 
main object sought to be achieved by a 
temporary suspension of the business of 
the petitioners is to ensure large-scale 
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production of white sugar and to make 
it available to the consumers at reason- 
able rates which is an implementation 
rather than a contravention of the 
Directive Principles particularly cls, (b) 
and (c) of Article 39. Whether the State 
has been able to prove this fact or not 
would be considered when we deal with 
the facts and materials placed before us 
by the parties, 

35. Another important aspect to which 
we may advert at this stage is the test 
which should be laid down to determine 
the reasonableness of a restriction in- 
volving a citizen carrying on trade or 
business in an essential commodity, We 
have already seen that this Court has 
held that fixation of price of sugar or 
freezing of stocks of foodgrains does not 
amount to an unreasonable restriction 
on the fundamental right to trade en- 
shrined under Article 19 (1) (g). There 
are other cases in which this Court has 
clearly held that in the case of essential 
commodities like sugar the question of 
the economic production and distribution 
thereof must enter the verdict of the 
Court in deciding the reasonableness of 
the restrictions. In such cases even if 
the margin of profit left to the producer 
is slashed that would not make the re- 
striction unreasonable. The reason for 
this view is that such a trade or com- 
merce is subject to rise and fall in prices 
and other diverse factors which may de- 
stroy or prohibit one industry or the 
other so as to affect the general body of 
the consumers and if any measure is 
taken to strike a just balance between 
the danger sought to be averted and the 
temporary deprivation of the right of a 
citizen to carry on his trade, it will have 
to be upheld as a reasonable restriction. 
In Shree Meenakshi Mills Ltd. v. Union 
of India, (1974) 2 SCR 398: (AIR 1974 
SC 366) Ray, C. J., speaking for the 
Court observed as follows: 


“If fair price is to be fixed 
leaving a reasonable margin of 
profit, there is never any ques- 
tion of infringement of funda- 


mental right to carry on business by im- 
posing reasonable restrictions, The ques- 
tion of fair price to the consumer with 
reference to the dominant object and 
purpose of the legislation claiming equit- 
able distribution and availability at fair 
price is completely lost sight of if profit 
and the producer’s return are kept in 
the forefront............ 

In determining the reasonableness of a 
restriction imposed by law in the field 
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of industry, trade or commerce, it has 
to be remembered that the mere fact 
that some of those who are engaged in 
those are alleging loss after the imposi- 
tion of law will not render the law un- 
reasonable. By its very nature, industry 
or trade or commerce goes through 
periods of prosperity and adversity on 
account of economic and sometimes 
social and political factors. In a largely 
free economy when control have to be 
introduced to ensure availability of con- 
sumer goods like foodstuffs, cloth and 
the like at a fair price it is an impractr- 
cablé proposition to require the Govern- 
ment to go through the exercise like that 
of a Commission to fix the prices. 


36, According to the Attorney General 
by virtue of the impugned notification 
this is exactly what the Central Govern- 
ment wants to achieve by banning the 
working of the power crushers for a 
short period. This case was followed in 
another decision of this Court in Saras- 
wati Industrial Syndicate Ltd. v. Union 
of India, (1975) 1 SCR 956: (AIR 1975 
SC 460) which was also a case of a noti- 
fication issued under clause 7 of the 
Control Order of 1966, where the follow- 
ing observations were made: 

“It is a well-known ‘fact that ration- 
alisation of industry by the use of 
modern methods, reduces the amount of 
labour needed in more mechanised 
modes of manufacture. Therefore, we 
do not think that these assertions could 
prove any inequitable treatment meted 
out to the Haryana manufacturers of 
sugar. In any case, no breach of a man- 
datory duty, which could justify the 
issue of a writ of mandamus, was estab- 
lished.” 


37. In the light of the principles en- 
unciated and the decisions discussed 
above, Wwe now proceed to examine the 
facts and circumstances placed before us 
by the Union of India to prove that the 
restrictions imposed under the impugned 
notification contain the quality of rea- 
sonableness and are not violative of 
Article 19 (1) (g). The main pleas of the 
State of U., P, which have been adopted 
by the Union of India, are to be found in 
paragraphs 6 to 11 of the counter-affida- 
vit filed by the respondents in writ peti- 
tions Nos, 5565-5567 of 1980. The re- 
spondents have taken the stand that 
there has been a very steep rise in the 
prices of sugar which is doubtless an es- 
sential commodity. It has further been 
alleged that one of the major factors re- 
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sponsible for the present rise in the 
prices of sugar is that there is a sharp 
rise in the demand for consumption of 
sugar whereas its production has slump- 
ed to a very low level. In order to il- 
lustrate the point it has been averred 
that the demand of sugar in the country 
has increased to over 60 lakh tonnes 
whereas production of the commodity in 
the preceding year (1979-80) was only 
about 39.5 lakh tonnes. In order to meet 
the demand, the Central Government 
had to import for the first time after 
several years 2 lakh tonnes of sugar at 
a cost of about one hundred crores of ru- 
pees. One reason for the shortfall in 
production during 1979-80 was the poor 
availability of cane to the sugar facto- 
ries This in turn resulted from the 
worst drought conditions faced by out 
country particularly the State of U. P. 
which is one of the main suppliers of 
sugarcane. Yet another cause of the 
shortage was that the sugar famine led 
to the large scale diversion of cane to 
gur and khandsari manufacturers. The 
counter-affidavit then proceeds to give a 
chart of the production of sugar by the 
crushers and the mills, 

28. It was further averred that unless 
the position was set right the stocks of 
1979-80 would have been exhausted com- 
pletely by the middle of November 1980. 
To mé€et this national crisis, the Govern- 
ment of India took various steps to in- 
crease the production of sugar in the 
country during the current season (1980- 
81). In the first place, the Government 
of India allowed rebate in the basic ex- 
cise duty on excess sugar production in 
order to serve as an incentive to the 
sugar mills to start early cane crushing 
operation. This step, however, could not 
possibly have the desired effect unless 
the sugar factories got the raw material, 


viz., constant supply of sugarcane. In- 
disputably sugarcane is utilised for 
manufacture of sugar, gur, rab and 


khandsari and some of the quantity is 
also utilised for seed, feed and chewing. 
It was further alleged that the crushers 
particularly those producing gur were in 
an advantageous ‘position so as to be able 
to purchase cane at a very high rate and 
outcompete the sugar factories. It was 
possible for the crushers to pay a higher 
price because no excise duty or compul- 
sory levy was imposed on them. On the 
other hand, the factories suffered from 
certain disabilities, namely, sixty five per 
cent of the sugar production was taken 
by the Government of India on levy pro- 
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cess and excise duty on free sale sugar 
was very high as compared to khandsari 
sugar, Further, the Government requir- 
ed distribution of molasses at a fixed 
price of Rs. 6/- per quintal to the mills 
whereas there was no such obligation on 
the power crushers. Finally, because of 
the monthly release system the factories 
could sell only released quantity during 
a particular month whereas there was 
no such restriction on khandsari units 
owned by the petitioners. These steps 
taken by the then Government resulted 
in an unhéalthy competition causing di- 
version of cane from the sugar factories 
with the result that sugar factories could 
get only 61.5% of the bonded cane. It 
was further pointed out in the counter- 
affidavit that keeping in view the fact 
that the sugar stocks of 1979-80 were 
likely to be exhausted by the middle of 
November, 1980, it was considered neces~ 
sary to maintain an adequate supply of 
sugarcane to the sugar factories which 
would have started production earlier 
because of the incentives given to them 
by the Government of India. 

39, In an additional affidavit filed by 
the respondents, sworn by Karan Singh, 
Joint Cane Commissioner, Government 
of U. P., it was pointed out that khand- 
Sari sugar could never be a substitute 
for sugar produced by sugar mills þe- 
cause khandsari sugar is not used for 
domestic purpose in preference to mill 
Sugar as the former has higher molasses 
content and has unpleasant smell and 
taste. Further, there is no gradation of 
khandsari sugar as its grain is not regu- 
lar and bold. It was further alleged that 
in public distribution it is only the mill 
sugar which is supplied at fair price to 
the consumers at large and which also 
forms the bulk of the export. The 
khandsari sugar, according to the respon- 
dents, was generally consumed for pre- 
paration of sweets, boora and batasha 
and was consumed mostly by the 
halwais. There is no reliable evidence 
to rebut the aforesaid facts detailed in 
the counter-affidavit of the respondents. 

40. Thus, in view of the factors de- 
tailed above, it was contended by the 
Union of India that it was in public 
interest that with a view to remove 
shortage of sugar and achieve equal dis- 
tribution of sugarcane to the mills the 
impugned notification was passed which 
seems to strike a just balance between 
the requrements of the country and 
those of the khandsari units, The 
Attorney General contended that since 
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the ban was imposed only for a very 
short period of about one month and a 
half, there could be no appreciable loss 
to the khandsari units, and even if there 
was some loss it could be recouped after 
the ban was lifted because the working 
cost of the khandsari units was much 
less than that of the mills. In other 
words, by virtue of the policy adopted 
by the Government in passing the im- 
pugned notification, a fair margin of 
profit was left to the khandsari units 
which were not completely closed. It 
was further stated that out of 89 sugar 
mills in the entire State of U. P. 
18 sugar mills are owned by the U. P. 
State Sugar Corporation which is a Gov- 
ernment Company and controlled by the 
State. Sixteen sugar mills are under the 
cooperative sector in which the Govern- 


ment investment is considerable and 
these mills are run by cooperative 
Societies of which cane growers are 
shareholders. Thus, the ultimate benefit 


did undoubtedly go to the sugarcane 
growers also through the profits made 
by the co-operative societies, The learn- 
ed counsel. Mr. Garg, appearing for the 
petitioners countered the inferences 
drawn by the respondents with the sub- 
mission that although the above facts 
may not be disputed yet it was not cor- 
rect to say that the khandsari units had 
put the mills completely out of competi- 
tion. It was suggested that the khand- 
sari units were also, apart from paying 
a higher price to the sugarcane growers, 
prepared to be subjected to compulsory 
levies or excise duty levied on the mills 
or to such terms as the Government may 
like to put on the owners of the crush- 
ers. The argument is, no doubt, at- 
tractive but we are not sure if, and when 
these harsher terms are imposed on the 
petitioners, it would be possible for them 
to run the crushers and make the huge 


‘ profits which they are making without 


the aforesaid impositions, At any rate, 


_ Since the impugned notification has ex- 


pired, the Government will certainly 
consider the desirability of a reappraisal 
of the situation after taking into account 
this aspect of the matter, It was fur- 
ther pointed out by the Union of India 
that only 39 sugar mills are in the pri- 
vate sector and ensuring actual availabi- 
lity of sugar at reasonble rates to the 
sugar mills was the prime consideration 
which formed the basis of the impugned 
notification in conformity with the ob- 
ject of the Act of 1955 and the Control 
Order so as to maintain a fair price for 
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the general public. Learning a lesson 
from the performance of the sugar mar- 
ket in the preceding year, the Govern- 
ment thought it more desirable to chan- 
nelise the production of sugarcane so 
that the interests of neither the sugar 
mill owners nor of the khandsari units 
nor those of the cane-growers suffered. 


41. It was then contended that the im- 
pugned notification far from causing any 
appreciable damage or loss to the peti- 
tioners serves a two-fold purpose which 
ensures equitable production and distri- 
bution of sugar. 

42. Another important argument ad- 
vanced by the Attorney-General which 
has jmpressed us most is one resulting 
from the use by the mills of the hydrau- 
lic process as distinguished from the 
open pan process employed by khandsari 
units for the production of sugar. The 
consequence is the recovery of sugar 
from sugarcane in the case of khandsari 
units run by power crushers is between 
4 to 6 per cent whereas in the case of 
sugar factories it ranges between 9'/. to 
11’ per cent. Thus, the overall position 
is that the utilisation of sugarcane by 
the mills is double that by the crushers 
and if the crushers are not able to pro- 
duce more than the existing 4 to 6 per 
cent, half of the total quantity of sugar- 
cane supplied to them goes waste which, 
if utilised by the factories, would have 
served for production of more sugar. 


43. This solid distinction between the 
two processes of manufacture followed 
by the mills and the crushers is, in our 
Opinion, a very rational distinction which 
puts the mills in a different class and 
which also provides a reasonable nexus 
between the restrictions imposed on the 
crushers and the object sought to be 
achieved. The petitioners sought to falsi- 
fy the figures quoted by the Union of 
India regarding the percentage of recov- 
ery of sugar by reference to a book 
written by Mr, Bepin Behari, and en- 
titled ‘Rural Industrialization in India’. 
On page 100 of the book, the author has 
observed as follows: 


“Originally, the percentage of recovery 
in traditional khandsari units did not go 
beyond 6.5 per cent, but recent innova- 
tions have raised the recovery ratio to 
almost 9.5 per cent. Thereby the two 
processes have become almost competi- 
tive. In inversion loss, however, there 
is some difference. In the large-scale 
sugar mills, only ten per cent of the 
sugar is lost while in small khandsari 
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plants the loss can be as much as 30 per 
cent,” 
and great reliance has been placed on 
these observations of the author. It may 
be noted, however, that the author has 
not cited any expert opinion as the 
foundation for his conclusion nor has he 
Teferred to any experiment carried out 
by him personally. In fact he has not 
even disclosed the source of his informa- 
tion, Apart from that the book tully 
supports the averments of the respon- 
dents that the percentage of recovery in 
traditional khandsari units did not go 
beyond 6.5 per cent, Besides, there is 
no evidence or allegation in any of the 
affidavits filed by the petitioners to the 
effect that any new methodology or in- 
novation was adopted by any of the peti- 
tioners. In these circumstances, the ex- 
tract from the book does not appear to 
be of any assistance to the petitioners. 
44. On the other hand, the facts de- 
tailed by the respondents in the various 
counter-affidavits filed by them are based 
on the statistics maintained by the Gov- 
ernment from year to year and reports 
of experts, One such report entitled 
‘Studies on Specific Conductances of 
Indian Sugar’ has been filed by the State 
before us and it. gives the entire history 
and economics of sugar production. 


45. After a careful consideration of 
the arguments and documents produced 
by both the parties we are satisfied that 
the restriction imposed by the impugn- 
ed notification in stopping the crushers 
for the period 10th October to Ist De- 
cember 1980 is in public interest and 
bears a reasonable nexus to the object 
which is sought to be achieved, namely, 
to reduce shortage of sugar and ensure 
a more equitable distribution of this 
commodity. 

46. One of the tests that has been laid 
down to determine the reasonableness of 
a restriction is to find out if the restraint 
is more excessive than that warranted 
by the situation. In the instant case, 
taking an overall picture of the history 
of sugar production it cannot be said 
that the stoppage of sugar crushers for 
a short period is more excessive than 
the situation demanded. 


47, In Madhya Bharat Cotton Associa- 
tion Ltd. v. Union of India, AIR 1954 SC 
634 while considering a restriction im- 
posed for a short time this Court observ- ` 
ed as follows :— 

“Further, cotton being a commodity 
essential to the life of the community, 


888 S.C. M/s, Laxmi Khandsari 


it is reasonable to have restrictions 
which may, in certain cireumstances, ex- 
tend to total prohibition for a time, of 
all normal trading in the commodity. 
Accordingly, we are of opinion that cl. 4 
of the Cotton Control Order of 1950 does 
not offend Article 19 (1) (g) of the Con- 
stitution because sub-clause (5) validates 
it.’ (Emphasis Supplied) 

_ 48, In that case the restriction impos- 
ed on cotton was for a short period of 
one month in February 1954 and for an- 
other month in May 1954, and was held 
to be justified and a reasonable restraint 
so as not to be violative of Article 19 
(1) (@). The situation here is similar. 
Afterall, the petitioners were working 
their crushers under a licence granted to 
them under the Licensing Order and the 
impugned notification merely seeks to 
regulate the right and not to abolish the 
same, 

49. For the above reasons the first 
contention put forward by the peti- 
tioners that the restrictions imposed by 
the impugned notification are unreason- 
able is hereby overruled and it is held 
that such restrictions clearly contain the 
quality of reasonableness and when test- 
ed on the touchstone of the principles 
laid down by the various authorities re- 
ferred to above, they fully satisfy all 
the requirements of a reasonable re- 
striction, 


50. This takes us to contention No. 2 
raised by the petitioners. It was sub- 
mitted before us that clause 8 of the 
Control Order under which the impugn- 
ed notification has been issued suffers 
from the vice of excessive delegation of 
powers and is, therefore, violative of 
Art, 14 of the Constitution. It was argu- 
‘ed that as the notification seeks to estab- 
lish a monopoly in favour of the sugar 
mills at the cost of the petitioners it 
seeks to make per se an invidious discri- 
mination which is writ large on the very 
face of the notification which is, there- 
fore, violative of Article 14. 

51, As regards the first limb of the 
argument it may be necessary to state 
that the Control Order itself has been 
passed under the authority of Section 3 
of the Act of 1955 which has been held 
by this Court to be constitutionally valid 
and is not in any way discriminatory so 
as to attract Article 14. The Control 
Order itself having been passed under 
Section 3 contains sufficient guidelines, 
checks and balances to prevent any mis- 
use or abuse of the power conferred on 
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the authorities concerned under clause 8. 
Clause 8 runs thus :—- 
“8. Power to issue directions to pro- 


ducers of khandsari sugar, power- 
crushers, khandsarj units, crushers and 
cooperative societies. — The Central 


Government may, from time to time, by 
general or special order, issue directions 
to any producer of khandsari sugar or 
owner of a power-crusher, khandsari 
unit or crusher or the agent of such pro- 
ducer or owner or a cooperative society 
regarding the purchase of sugarcane or 
sugarcane juice, production, maintenance 
of stocks, storage, price, packing, pay- 
ment disposal, delivery and distribution 
of sugarcane, gur gul, jaggery and rab 
or khandsari sugar or the period or 
hours to be worked.” 

52, To begin with it may be noticed 
that the power to issue orders or direc- 
tions from time to time is conferred on 
the Central Government which is wn- 
doubtedly a very high authority and 
must be presumed to act in a just and 
reasonable manner. This point is well 
settled and concluded by several deci- 
sions of this Court as detailed below. In 
Chinta Lingam v. Govt. of India, (1971) 
2SCR 871: (AIR 1971 SC 474), this Court 
made the following observations :— 

“At any rate, it has been pointed out 

in more than one decision of this Court 
that when the power has to be exercis- 
ed by one of the highest officers the fact 
that no appeal has been provided for is 
a matter of no moment...... It was said 
that though the power was discretionary 
but it was not necessarily discriminatory 
and abuse of power could not be easily 
assumed, There was moreover a presump- 
tion that public officials would dis- 
charge their duties honestly and in ac- 
cordance with rules of law”. 
This case was followed in V. C. Shukla 
v. State (Delhi Admn.) Cr]. Appeal Num- 
ber 494 of 1979, decided on _ 11-4-1989, 
(Reported in AIR 1980 SC 1382), where 
one of us (Fazal Ali, J.) speaking for the 
Court observed as follows: 

“Furthermore, as the power is vested 
in a very high authority, it cannot be 
assumed that it is likely to be abused. 
On the other hand, where the power is 
conferred on such a high authority as 
the Centra] Government, the presump- 
tion will be that the power will be ex- 
ercised in a bona fide manner and ac- 
cording to law.” 

53. Moreover, the power cannot be 
said to be arbitrary or unguided because 
the impugned notification derives its 
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source from Section 3 of the Act of 1955 
which clearly lays down sufficient guide- 
lines and the existence of certain con- 
ditions for proper distribution of an es- 
sential commodity. The said guidelines 
therefore, govern the authority passing 
the impugned notification, 


54. Secondly. Clause 8 merely seeks 
to regulate and guide the conditions and 
the circumstances under which the manu- 
facturers may exercise their rights. In 
other words, any order passed under 
Cl. 8 is prima facie purely of a regulatory 
nature. It was, however, submitted that 
the Notification has been passed by the 
Cane Commissioner, Government of U.P. 
and it does not contain any materials or 
reasons why the ban was imposed on 
the crushers owned by the petitioners. 
As the Notification itself has been pass- 
ed under clause 8 of the Control Order 
read with Government of India GSR 
No, 1122 dated July 16, 1966, and under 
the Essential Commodities Act it was not 
necessary for the Cane Commissioner to 
have stated or detailed the reasons why 
the Notification was issued. In fact, the 
Notification and the Control Order have 
to be read in the light of the main Act, 
viz., the Act of 1955, which itself provi- 
des the necessary guidelines, namely, 
that it is essential in public interest and 
to secure proper distribution of an es- 
sential commodity to pass orders by 
various authorities from time to time. 
This is the scheme of Section 3 of the 
Act of 1955, which has not been chal- 
` Jenged before us by the petitioners, 


55. It was further argued in the same 
token that the impugned notification 
seeks to establish a monoply in favour 
of the sugar mills at the cost of the 


petitioners who have been selected for 
‘hostile discrimination as against the 
mills. While detailing and narrating the 


facts and the history of sugar production 
we have already shown that the State 
has placed cogent materials before us to 
show why the sugar mills had to 
be given a special treatment by tempora~ 
Tily stopping the production of sugar by 
the crushers, We have already dealt 
with the various factors while examining 
contention No. 1 of the petitioners and 
itis not necessary for us to repeat the 
same here. There was no question of 
creating any monoply to benefit the mills 
particularly when a very large majority 
of the mills were controlled by the State 
or co-operative societies and only a small 
fraction of them were working in the 
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private sector. In view of the law 
working cost of the crushers they sought 
to outcompete the mills and deprive 
them of the requisite amount of sugar- 
cane which they would have got, It was 
not only just but also essential to boost 
the production of the factories so that 
white sugar may be produced on 
a large scale and sugarcane may 
not be wasted which would have been 
the case if most of the sugarcane went 
to the crushers. We have pointed out 
that the recovery of sugarcane juice by 
the mills is double that by crushers, and 
if the latter were allowed to operate the 
wastage of the sugarcane would have 
been almost 50 per cent which could 
have been avoided if sugarcane was al- 
lowed to be utilised by the mills, 

56. The third limb of the argument on 
this point was that there was no rational 
nexus between the prohibition contained 
in the Notification preventing the peti- 
tioners from working their crushers, 
even though for a short period, and the 
object sought to be achieved by it, This 
contention also must necessarily fail as 
we have already shown that such nexus 
existed, 

57. It was argued by Mr. Garg that 
as India lives in villages it was not un- 
derstandable why the Central Govern- 
ment was bent on reducing the support 
price of sugarcane and thus causing loss 
to the sugarcane growers. It is true that 
the mills were not in a position to pay 
as high a price for sugarcane as the. 
crushers but that was for so many re- 
asons which we have discussed above, 
namely, the various liabilities which 
were imposed on the mills, e.g., the ex- 
cise duties, the levy, etc. Once a certain 
amount of stability was achieved in 
the sugarcane industry, the ultimate be- 
nefit would undoubtedly go to the sugar- 
cane grower even though he may have 
to be paid a lesser support price for sup- 
ply of sugarcane to the mills. It was 
therefore, in public interest that a lesser 
support price for sugarcane had been 
fixed. Moreover, it was for the Central 
Government who was in the know of 
the circumstances prevailing in the State 
or for that matter in the country to 
determine the support price of sugar- 
cane. Even though the crushers may 
have paid a higher price, in the long 
run, the sufferers would be the sugar- 
cane growers as also the consumers who 
would be deprived of the sugar produc- 
ed by the mills which was undoubtedly 
superior to the khandsari sugar and has 
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a vaster area of consumption in the 
country and is also meant for purposes 
of export, 


58. The report entitled ‘Studies on 
Specific Conductances of Indian Sugar’ 
referred to above, details the distinctive 
features of the white sugar produced by 
the mills and the khandsari sugar where 
the various features of the nature and 
character of sugar are pointed out thus: 


“This plantation sugar is crystalline, 

white lustrous and has a purity of 99.8 
per cent. The size of the crystal of this 
sugar varies from 0.3 to 2.5 mm, This 
sugar is graded according to the Indian 
Sugar Standards: Sugar corresponding 
to 30A is very white sugar with grain 
size of about 2.5 mm. While 27E refers 
to less white sugar with grain size of 
about 0.4 mm, The numeral 30, 29 and 
27 indicate the decreasing order of the 
whiteness of the sugars and the letters 
A E to the grade of the grain size......... 
Apart from these sugars produced in 
well established commercial factories, 
the similar type of which are known in 
other countries, another kind of sugar 
produced perhaps only in India and no- 
where else, is the khandsari sugar which 
is being manufactured in small scale jn- 
dustrial units ............ while in the sul- 
‘phitation factories the classified sugar 
syrups are boiled under vacuum, i 
khandsari units the same is carried out 
in the open pans. This sugar used to 
. be palish yellow in colour............ Naga- 
ranjaras and his co-workers studied the 
conductivity of plantation white sugars 
and refined sugars and found distinctive 
difference in conductivity of plantation 
white sugar and refined sugars”. 

59. It has been clearly averred in 
para 15 of the counter-affidavit filed by 
Mr. Bhola Nath Tiwari Cane Commis- 
sioner, Govt. of U. P. (who issued the 
impugned notification) that in the year 
1978-79 the production in the reserv- 
ed areas was 578.78 lakh tonnes out of 
which the percentage of cane utilised by 
the sugar mills was 27.24 whereas it was 
9.73% in the case of khandsari manu- 
factured by power crushers, It is also 
stated that out of the total quantity of 
sugarcane only 45.53 per cent was utilis- 
ed by gur manufacturers and the re- 
maining 17.5 per cent was used for seed, 
feed and chewing purposes ete. Similar- 
ly, in the year 1979-1980, there was a 
steep fall in the production of sugarcane 
from 578.78 lakh tonnes in the previous 
year to 471.11 lakh tonnes, Owing to this 
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loss of production, there was keen com- 
petition for purchase of sugarcane þe- 
tween the sugar mill owners and the. 
khandsari units. As a result of this un- 
healthy competition sugar mills had to 
close down prematurely resulting in the 
loss of production of sugar, 

60. A very attractive argument was 
submitted before us by Mr, Gupta, ap- 
pearing for some of the owners of 
power crushers. It was submitted that 
so far as the petitioners represented by 
him were concerned, they were growing 
Sugarcane in their own fields and had 
installed power crushers in their own 
land though the said land fell within 
the reserved area. It was argued that 
that these petitioners fell in a separate 
category and the Government could not 
compel them to supply sugarcane to the 
mills instead of using the sugarcane 
grown by them in their own crushers. 
An apparent snag in this argument is 
that if in the larger public interest it 
becomes nevessary to compel the sugar- 
cane growers to supply sugarcane to the 
mills at a particular rate in order to 
me¢t a national crisis, no person can be 
heard to say that his rights are taken 
away in an unjust or discriminatory 
fashion............ Personal or individual 
interests must yield to the larger in- 
terests of the community. This is ex- 
actly the philosophy behind the passing 
of the Act of 1955. 

61. Merely because the petitioners are 
growing sugarcane in their own fields 
and own power crushers, therefor, they 
cannot be treated as a class separate 
from the other owners of power crushers 
situated within the reserved area of the 
mills. 

62, Secondly, it was argued by Mr. 
Gupta and, in our opinion, rightly that 
the impugned notification is ex facie dis- 
criminatory inasmuch as it differentiates 
between vertical and horizontal power 
crushers without any rhyme or reason. 
He submitted that no rational basis has 
been suggested by the State for making 
the distinction when both types of cru- 
shers produce almost the same quantity 
of khandsari and apply the same mecha- 
nical process (open pan process). What 
difference does it make, says Mr. Gupta, 
if a power crusher is vertical or hori- 
zontal? In the case of a horizontal power 
crusher rollers are in a horizontal line 
situated on the surface whereas in the 
vertical power crusher the rollers in- 
stead of being on the surface are in 
vertical position without there being any 
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difference in the working of the two 
crushers. We are of the opinion that 
this argument of Mr. Gupta is sound and 
must prevail, The Additional Advocate- 
General, U, P. sought to draw several 
distinctions between a vertical power 
erusher and a horizontal one, namely, 
(1) a vertical power crusher can crush 
1500 quintals of sugarcane per month 
whereas a horizontal one crushes 5600, 
quintals of the commodity in the same 
period; (2) vertical power crushers are 
non-commercial and fall within the ca- 
tegory of cottage industry whereas hori- 
zontal power crushers are included in 
the category of small-scale industry; (3) 
vertical power crushers are run by their 
owners themselves and draw supplies 
from sugarcane growers, and (4) verti- 
cal power crushers do not require any 
licence. So far as the last part of the 
argument of the Additional Advocate- 
General of U. P, that vertical power 
crushers do not require a licence is con- 
cerned, it is factually wrong because all 


such crushers require a licence by virtue . 


of the orders passed by the Central 
Government under Section 3 of the Act 
of 1955. Regarding the other distinctive 
features the mere ipse dixit of deponent 
Gupta who has sworn an affidavit, there 
is absolutely no documentary evidence 
to support the features pointed out or 
relied upon by the Additional Advocate- 
General. In these circumstances, it has 
not been proved to our satisfaction that 
there is any real distinction. between a 
vertical and a horizontal power crusher, 
and we regard both as falling in the 
same class. The notification by exempt- 
ing vertical 
biting horizontal power crushers is clear- 
ly discriminatory and the discrimination 
is not justified by any rational nexus 
between the prohibition and the object 
sought to be achieved. 

63. In these circumstances, therefore, 
we hold that in so far as the word ‘verti- 
eal’ used in the impugned Notification is 
concerned, it must be struck down as 
being violative of Article 14, This, how- 
ever, does not render the entire notifica- 
tion void because the word ‘vertical’ 
used in the notification is clearly sever- 
able from the other portions of the noti- 
cation. All that has to be done is to 
ead the notification without the word 
vertical’ as a result of which the exemp- 
ions from the ban will inelude all 
wners of power crushers (whether ver- 
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their fields, Again, as the notification has 
already spent its force, if any order is 
passed in future, they Government will 
see to it that such an invidious discrimi- 
nation is not repeated. 

64. We now come to contention No. 4 
by which it was urged that the express 
language of clause 8 of the Control Order 
does not contemplate a complete prohi- 
bition of the production of an article 
but envisages mere regulation of the 
period or hours .of working. It was 
argued that the words ‘period or hours’ 
used in clause § are relatable only to the 
number of actual hours in a day for 
which the crushers may be permitted to 
work from time to time and not a com- 
plete stoppage or prohibition of the 
crushers for a period of a month or two. 
Clause 8, as extracted supra, uses the 
words ‘period or hours to be worked’, A 
plain reading of this, expression clcarly 
reveals that the words ‘period’ and 
‘hours’ have been used to connote two 
different aspects of the matter, In other 
words, clause 8 contemplates regulation 
of working of the sugar by two separate 
methods — (1) where only hours of work 
per day are to be regulated or fixed, for 
instance, where a crusher normally 
works for 19 hours, a notification under 
this clause may provide that it should 
work only for 8 hours or 6 hours or 10 
hours a day or for a number of days. 
(2) The word ‘period’ however, has noth- 
ing to do with the hours to be worked 
but it refers to another category of re- 
gulation viz., whether a crusher is to run 
or not for a particular period of time. 
We are unable to agree with the con- 
tention of Mr. Garg that the two words 
must be taken to have been used in 
clause 8 in the same sense. In fact, this 
interpretation of the words will cause 
violence to the language of the statutory 
provision and instead of advancing its 
object it would frustrate the purpose 
which clause 8 seeks to subserve. In the 
instant case, the notification has resorted 
to the first (second?) category, viz., the 
period of the working of the crushers, 
that is to say, about one and a half 
month, and has not at all touched or 
impinged upon the working hours of the 
crushers. If, however, the notification 
had fixed certain hours of the day dur- 
ing which only the crushers could work 
then the notification would have resort- 
ed to the alternative mode of regula- 
tion, which obviously has not been done 
in this case. We are unable to agree 
with the contention put forward by Mr. 
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Garg and hold that the impugned noti- 
fication is wholly consistent with the 
provisions contained in clause 8 of the 
Control Order. 


65, Contention Nos. 5, 6 and 7 relate 
to the objection taken by the petitioners 
to the validity of the impugned noti- 
fication on several grounds, In regard to 
contention No. 5, the notification has 
been attacked on the’ ground that the 
Control Order violates the principles of 
natural justice inasmuch as it was pas- 
sed without hearing the petitioners whose 
valuable rights were involved and their 
trade was stopped and they were put 
completely out of production even 
though for a short period of about one 
and a half month. It was contended 
that though clause 8 does not expressly 
provide for a hearing yet even if it be 
considered to be an administrative order, 
the rule of audi alteram partem fully 
applies and the Cane Commr. should have 
passed the impugned notification only 
after hearing the petitioners. Reliance 
was placed for this proposition on a 
large number of authorities. It is true 
that with the growth of law in our 
country, this Court has consistently held 
for the last few years that the rules of 
natural justice must apply even to an 
administrative order unless the same are 
expressly excluded. Mr. Garg as also 
other counsel for the petitioners submit- 
ted that the mere fact that there,is no 
express provision in clause 8 for hearing 
the petitioners before imposing any re- 
strictions on their business provides good 
reason to hold that the right to be heard 
was inherent in the very act of prohibi- 
tion since the stoppage of the business 
of the petitioners would entail civil con- 
sequences, Thus, they argued, as no 
hearing was given to the petitioners, 
the notification was void and inoperative, 
Reliance was placed on the observations 
of Krishna Iyer, J., in Mohinder Singh 
Gill v. Chief Election Commissioner, 
New Delhi, (1978) 2 SCR 272: (AIR 1978 
SC 851), which may be extracted thus :— 


“Indeed, natural justice is a pervasive 
facet of secural law where a spiritual 
touch enlivens legislation, administration 
and adjudication, to make fairness a 
creed of life. It has many colours and 
shades, many forms and shapes and, save 
where valid law excludes, it applies 
when people are affected by acts of Au- 
thority. It is the bone of healthy govern- 
ment, recognised from earliest times and 
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not a mystic testament of judge-made 
láWinssiiisiss iness ; 

The dichotomy between administrative 
and quasi-judicial functions vis-a-vis the 
doctrine of natural justice is presumably 
obsolescent after Kraipak, (1970) 1 SCR 
457: (AIR 1970 SC 150), in India and 
Schmidt, ( (1969) 2 Ch, 149) in England 

The procedural pre-condition of 
fair hearing, however, minimal, even 
post-decisional, has relevance to admin- 
istrative and judicial gentlemanliness. 
The Election Commission is an institu- 
tion of central importance and enjoys 
far-reaching powers and the greater the 
power to affect others’ right or Habili- 
ties the more necessary the need to 
hear. 


We consider it a valid point to insist 
on observance of natural justice in the 
area of administrative decision-making 
so as to avoid devaluation of this prin- 
ciple by administrators already alarm- 
ingly insensitive to the rationale of 
audi alteram partem!” 

66. Strong reliance was also placed 
on the observations of this Court in 
Maneka Gandhi v. U, O., I., (1978) 2 SCR 
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621: (AIR 1978 SC 597), where Bhag- 
wati, J., after full discussion of the 
entire subject, observed thus :— 

“The law must, therefore, now be 


taken to be well settled that even in an 
administrative proceedings, which in- 
volves civil consequences, the doctrine of 
natural justice must be held to be ap- 
plicable.” 


67, Similarly, in a very recent case 
S. L. Kapoor v. Jagmohan, (1980) 4 SCC 
379: (AIR 1981 SC 136), this Court had 
taken an opportunity .to emphasise the 
importance of rules of natural justice 
and reiterated as follows: 


“The old distinction between a judi- 
cial act and an administrative act has 
withered away and we have been liberat- 
ed from the psittacine incantation of 
“administrative action”. Now, from the 
time of the decision of this Court in 
State of Orissa v, Dr, (Miss) Binapani 
Dei, (1967) 2 SCR 625: (AIR 1967 SC 
1269), ‘even an administrative order 
which involves civil consequences.....,... $ 
must be made consistently with the rules 
of natural justice”, 

68. A number of other decisions were 
also cited on the question of natural 
justice and we agree with the proposi 
tions adumbrated by Mr. Garg that nor 
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mally where an administrative order 
adversely affects the valuable rights of 
the party affected, a reasonable oppor- 
tunity of hearing must be given to the 
person affected. The instant case, how- 
ever, contains two prominent features 
which exclude the rules of natural jus- 
tice. Section 3 of the Act of 1955 under 
which the Control Order was passed 
really covers an emergent situation so as 
to meet a national crisis involving the 
availability or distribution of any es- 
sential commodity which may make it 
necessary to restrict or control the 
business carried on by a citizen. It has 
already been pointed out by us while 
discussing the case of the respondents 
that there was an acute shortage of 
sugar which was not made available to 
consumers at reasonable rates and the 
situation caused serious dissatisfaction 
among the people, Nothing short of 
immediate and emergent measures taken 
to solve this crisis would have eased out 
the situation. We are fortified in this 
opinion by a Constitution Bench decision 
of this Court in Prag Ice & Oil Mills v. 
U, O. I. (1978) 3 SCR 293: (AIR 1978 SC 
1296), where Chandrachud, C. J., observ- 
ed as follows :— 

“The dominant purpose of these pro- 
visions is to ensure the availability of 
essential commodities to the consumers 
at a fair price. And though patent in- 
justice to the producer is not to be en- 
couraged, a reasonable return on invest- 
ment or a reasonable rate of profit is not 
the sine qua non of the validity of action 
taken in furtherance of the powers con- 
ferred by Section 3 (1) and Section 3 (2) 
(c) of the Essential Commodities Act. 
The interest of the consumer has to be 
kept in the forefront and the prime con- 
sideration that an essential commodity 
ought to be made available to the com- 
mon man at a fair price must rank in 
priority over every other consideration”. 

69. If hearing was to be given to so 
many owners of power crushers, it would 
have completely defeated and frustrated 


the very object not only of the Notifi-, 


cation but also of the Act of 1955 and 
created complications which may have 
resulted in a further deterioration of an 
already serious situation, If the rules of 
natural justice were not applied in such 
an emergent case, the petitioners cannot 
be heard to complain. Afterall the 
Notification directed stoppage of opera- 
tion of the petitioners’ crushers only for 
a very short period and they would have 
had an opportunity of recouping their 
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loss after they were ailowed to function 
because the proportion of consumption 
of khandsari sugar was limited as indi- 
cated above. The petitioners were, there- 
fore, not seriously prejudiced and have 
rushed to this Court rather prematurely. 


70. The Attorney General had, how- 
ever, a much more effective answer to 
the contention raised by Mr, Garg on 
this point. It was submitted hy the At- 
torney General that having regard to the 
circumstances, the background and the 
situation in which the impugned notifica- 
tion was issued under clause 8 of the 
Control Order, it had a statutory com- 
plexion and should be regarded as purely 
legislative in character. He added that 
no one had ever argued that before pas- 
sing a legislation, the persons affected by 
the legislation should be heard and that 


therefore, the question of hearing or 
complying with the rules of natural 
justice would not arise. The Attorney 


General placed reliance on a decision of 
this Court in Saraswati Industrial Syn- 
dicate Ltd. etc, (AIR 1975 SC 460) 
(supra) and particularly on the follow- 
ing observations made by Beg, J.:—- 
“Price fixation is more in the nature of 
a legislative measure even though it may 
be based upon objective criteria found 
in a report or other material, It could 
not, therefore, give rise to a complaint 
that a rule of natural justice has not 
been followed in fixing the price, Never- 
theless, the criterion adopted must be 
reasonable, Reasonableness, for purposes 
of judging whether there was an “ex- 
cess of power” or an “arbitrary” exer- 
cise of it, is really the demonstration of 
a reasonable nexus between the matters 
which are taken into account in exercis- 
ing a power and the purposes of exer- 
cise of that power.” (Emphasis ours) 
Having regard to the facts in the instant 
case, a temporary ban on power crushers 
of a particular type was a measure gov- 
erned by same, if not higher, considera- 
tions as an order of fixation of price. 


7i. The last mentioned case is an au- 
thority for the proposition that an order 
like the impugned notification is a legis- 
lative measure, That being the position, 
the rules of natural justice stand com- 
pletely excluded and no question of 
hearing arises. Mr. Garg, however, sub- 
mitted that in that case the petitioner 
did not urge that the price fixation re- 
quired a quasi-judicial procedure, Even 
so, the Court clearly decided that a me- 
asure like the one we have in the instant 
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case is purely of a legislative character 
and there is no question of complying 
with the rules of natural justice in such 
cases, 

72. In Chairman, Board of Mining Ex- 
amination v. Ramjee, (1977) 2 SCR 904: 
{ATR 1977 SC 965), Krishna Iyer, J. 
speaking for the Court, pointed out that 
there may be cases where rules of na- 
tural justice can be dispensed with. In 
this connection he observed as follows: 

“Natural justice is no unruly horse, 
no lurking land mine, nor a judicial 
cure-all, Hf fairness is shown by the 
decision-maker to the man proceeded 
against, the form, features and the fun- 
damentals of such essential processual 
propriety being conditioned by the facts 
and: circumstances. of each situation, no 
breach of natural justice can be com- 
plained. of. Unnatural expansion of nar 
tural justice, without reference to ‘the 
administrative realities and other factors 
of a given case, can be exasperating.” 

(Emphasis supplied) 

73. In Joseph Beauharnais v. People of 
the State of Illinois (1951) 96 L ed 919 
(at 939) the following observations. were 
made which are apposite to the facts of 
the present case:— “This being so, it 
would be out of bounds. for the judiciary 
to deny the legislature a choice of 
policy, provided it is not unrelated to 
the problem and not forbidden by some 
explicit limitation on the State's. power. 
That the legislative remedy might not in 
practice mitigate the evil, or might it- 
self raise new problems, would only 
manifest once more the paradox of re- 
form. It is the price to be paid for the 
trial-and-error inherent in legislative 
efforts. to deal with obstinate social is- 
sues”, 

74, The passing of the notification in 
the instant case was an act of a legisla- 
tive character and was really a trial- 
and-error method adopted to deal with 
a very serious social problem, 


75, In Bates v. Lord Hailsham of St. 
Marylebone, (1972) 1 WLR 1373 at page 
1378, under similar circumstances a sta- 
tutery committee had made an order in 
relation to powers to license hackney 
carriages, Commenting on this provi- 
sion Megarry, J., observed as follows:— 

“In the present case, the committee in 
question has an entirely different func- 
tion: It is legislative rather than admin- 
istrative or executive. The function of the 
committee is to make or refuse to make 
a legislative instrument under delegated 
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powers. The order, when made, will lay 
down the remuneration for solicitors 
generally, and the terms of the order 
will have to be considered and constru- 
ed and applied in numberless cases in 
the future......... Many of those affected 
by delegated legislation, and affected 
very substantially are never consulted in 
the process of enacting that legislation, 
and yet they have no remedy”. 


76, For the reasons aforesaid, we find’ 
ourselves in complete agreement with the 
argument of the Attorney General that the! 
impugned notification having been pass- 
ed to effectuate the object or ideal to be 
achieved in order to solve a national cri- 
Sis cannot but be considered a legisla- 
tive measure so as to exclude rules of 
natural justice. The contention raised 
by the petitioners on this ground is, 
therefore, overruled, 


77. In contention No. 6 another infir- 
mity pointed out by the learned coun- 
sel for the petitioners was that the im- 
pugned notification is clearly violative 
of clause 11 of the Control Order itself 
because the prohibition against the work- 
ing of the power crushers even for a 
short period amounted tg a partial re- 
vocation of the licences granted to the 
petitioners under clause 3 of the Licens- 
ing Order. In order to appreciate this 
contention it is necessary to extract 
clause 11 (2) of the Control Order which ' 
runs :— 

"(2) Where all or any of the powers 
conferred upon the Central Government 
by this order have been delegated in 
pursuance of sub-clause (1) (b) to any 
officer or any authority of a State Gov- 
ernment, every order or direction issued 
by such officer or authority in exercise 
of that power may be amended, varied 
or rescinded by the State Government 
to whom the officer or authority is sub- 
ordinate either suo motu, or on an ap- 
plication made within a period of thirty 
days from the date of the Order or direc- 
tion. 

Provided that no order revoking a 
licence or permit issued to a person shall 
be made without giving such person an 
opportunity to make representation”. 

78. Reliance was particularly placed 
on the proviso extracted above. It was 
contended that even a temporary sus- 
pension of the operation of power cru- 
shers amounted to a partial revocation 
of the licence granted to the petitioners 
and that therefore it was incumbent on 
the authorities concerned to give the | 


1981 


petitioners an opportunity 
heard and making a 
fore such revocation took effect. The 
Attorney General rightly pointed out 
that neither sub-clause (2) nor the pro- 
viso thereto is attracted in the instant 
case, It is true that the petitioners got 
licences under the Licensing order which 
was also passed under the Act of 1955. 
A revocation of a licence means that the 
licence has not been suspended but can- 
celled for all times to come entailing 
civil consequences and complete abolition 
of the right for the exercise of which 
the licence was granted, A temporary 
suspension of the working of the cru- 
shers owned by the petitioners cannot 
amount to a revocation, either complete 
or partial, In fact, in our opinion. the 
proviso to sub-clause (2) of Clause 11 of 
the Control Order does not at all envi- 
sage a partial or periodical revocation of 
a licence, The proviso would come into 
play only if a licence is revoked or can- 
celled once for all. Since a revocation 
or cancellation of the licence would ope- 
rate to the serious prejudice of the 
licensee and affect him adversely, it was 
considered necessary and expedient to 
give him a hearing. We are fully satis- 
fied that the impugned notification 
does not attract the conditions laid down 
in the proviso so as to confer upon the 
petitioners a right of hearing. The pro- 
viso is, therefore, wholly inapplicable 
to the facts of the present case, 


of being 
representation be- 































79. It was further submitted by the 
counsel for the petitioners that even if 
Cl. 11 did not apply because the notifi- 
cation is of a legislative character a 
hearing would have removed the ap- 
prehensions of the petitioners. This 
argument has no substance because once 
it is held that the notification is impres- 
sed with a legislative character, the ques~ 
tion of hearing does not arise. It may be 
true that despite the fact that there is 
no necessity of hearing, the Government 
could have evolved some method of giv- 
ing a very short notice to the Associa- 
tion and taking its views. But the com- 
mission to do so would not vitiate the 
notification impugned. It is well settled 
that possibility of an alternative scheme 
which might have been but has not been 
designed, would not be sufficient to make 
a restriction unreasonable. In State of 
Upnagar Gra- 
(1969) 2 SCR 392: (AIR 
this Court observed as 
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“The legislature has designed by which 
reasonable restrictions are placed upon 
the right of a citizen to dispose of his 
property: possibility of an albernative 
scheme which might have been but has 
not been designed, will not justifiably 
expose the first scheme to the attack 
that it imposes unreasonable restric- 
tions”. 

80. Lastly, on contention No. 7 it was 
urged that the impugned Notification, 
which purports to have been passed 
under the Control Order (which itself 
was a subordinate legislation passed 
under Section 3 of the Act of 1955) if 
properly considered along with the seri- 
ous mischief it causes to the citizens, 
goes against the very spirit and object of 
the Act of 1955 and frustrates the equi- 
table distribution and production of 
sugar which apparently seems to be the 
main object sought to be achieved. This 
argument has already been considered 
by us when we dealt with the various 
facts and materials produced before us 
to justify the impugned notification. We 
have already pointed out that in view 
of an extraordinary situation viz, the 
sugar famine and the increasing demand 
of sugar by the consumers, the interests of 
the consumers had to rank above all con- 
siderations. The notification, as stated 
by us earlier strikes a just balance be- 
tween the needs of the consumers and 
‘the harm which may be done to the 
owners of the crushers. The degree and 
urgency of the evil sought to be reme- 
died by a social control is the purport 
and the central theme of the impugned 
notification. Having regard to the vari- 
ous aspects which we have indicated 
above, it cannot be argued with any show 
of force that the remedy sought by the 
notification is in any way arbitrary or 
excessive. On the other hand, the re- 
port of the experts, stoppage of the pro- 
duction of sugar by the factories, the 
drought conditions and other factors 
have to enter into the decision of the 
Government in passing the impugned 
notification. The notification ex facie 
cannot be said to have been passed with- 
out due care and deliberation. Relevant 
portion of Section 3 of the Act of 1955 
runs thus :— 

"3. (1) If the Central Government is 
of opinion that it is necessary or expe- 
dient so to do for maintaining or in- 
creasing supplies of any essential com- 
modity or for securing their equitable 
distribution and availability at fair pri- 
ces, (or for securing any essential com- 
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modity for the defence of India or the 
efficient conduct of military operations) 
it may, by order, provide for regulating 
or prohibiting the production, supply 
and distribution thereof and trade and 
commerce therein”, 


81. The impugned notification having 
been passed under Section 3 of the Act, 
it fulfils all the conditions contained 
therein, viz., it is expedient for maintain- 
ing or increasing the supply of an essen- 
tial commodity namely, sugar, which is 
included in clause (e) of Section 2 of the 
Act of 1955 and it regulates the supply 
and distribution of that essential com- 


modity and the trade and commerce 
therein. 
82. Having regard, therefore, to the 


facts and circumstances proved in this 
case, it cannot be said that either the 
Control Order or the impugned notifica- 
tion is against the tenor and spirit of 
Section 3. On the other hand, it is 
manifestly clear from the circumstances 
disclosed above that it is in pursuance of 
the aim and object for which Section 3 
was enshrined in the Act of 1955 that 
the Control Order and the notification 
were promulgated. The contention of 
the learned counsel for the petitioners 
on this score is accordingly overruled. 


83. Mr. Rameshwar Dayal, appearing 
for some of the petitioners raised a novel 
argument which was to the effect that 
not only the notification impugned but 
also the Control Order was violative of 
Article 14 of the Constitution, It was 
contended that since the State had 
already fixed reserved areas tor the 
factories, the selection of Khandsari 
units for banning or stopping their pro- 
duction amounted to a mini classification 
without any rational basis. We are, 
however, unable to accept this conten- 
tion because in view of the various cir- 
cumstances discussed above, the classi- 
fication, if at all, was based on a reasona- 
ble nexus with the object sought to be 
achieved by the ` notification. Certain 
other aspects were also raised by Mr. 
Dayal which amount to almost a repeti- 
tion of the main arguments placed be- 
fore us by Mr. Garg and the counsel 
following him. 

84. Thus, on an overall consideration 
of the various aspects of the matter we 
are fully satisfied that applying the well 
established tests of reasonableness 
the impugned notification cannot be said 
to contain the quality of unreasonable- 
ness but is per se fair and reasonable 
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and fully satisfies the conditions laid down 
by this Court in determining whether 
or not a restriction is reasonable, 


85. Before closing the judgment we 
would like to lay down certain guide- 
lines for any future policy that the Gov- 
ernment may consider fit to shape in 
the light of the discussion on the points 
raised before us in this case. In fact, 
both counsel for the petitioners and the 
Attorney General had requested us to 
lay down certain guidelines so that the 
Government may benefit from the same. 
Although we have upheld the impugned 
notification but having regard to the 
special features of the present case we 


are not quite satisfied that a better 
policy to control sugar or increase its 
production could not be followed 


which may satisfy the parties concerned, 
viz, the crushers, the mills, the sugar- 
cane growers and the consumers, 


86. In case the Government decides 
to impose a ban in future on the power 
crushers or other units, it may consider 
the desirability of giving a bare mini- 
mum hearing not to all the owners of 
khandsari units but to only one repre- 
sentative of the Association representing 
them all, and getting their views on the 
subject. It is possible that they might 
give some suggestions which the Govern- 
ment would like to incorporate in for- 
mulating its policy. Even if the Gov- 
ernment thinks that an emergent situa- 
tion has arisen and it may not be possi- 
ble to give a hearing, at least a represen- 
tation against the proposed action may 
be called for from such Association and 
considered after giving the shortest pos- 
sible notice. Not that such action is a 
legal requirement but it will generate 
greater confidence of the persons who 
may be affected by any order to be pas- 
sed against them. In the same token, 
we may mention that when in passing an 
order like the impugned one, the Gov- 
ernment has adopted the trial-and-error 
method, it would be in the fitness of 
things if the matter is carried to its 
logical end so that any future order 
passed contains the colour and quality 
of objectivity. 

































87. Secondly, could it not be possible 
for the Government to allow the crush- 
ers to function by regulating the work- 
ing hours or to fix a quota of sugarcan 
to be delivered to the mills and the cru 
shers in the ratio of 60:40 or 70:30 a 
may be advised by the experts and t 
insist that both the crushers and th 
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mills should pay a uniform price fo the 
cane growers? The counsel for the peti- 
tioners have brought to our notice a 
disturbing element in the entire case 
which is that in the past although the 
sugarcane growers supplied sugarcane 
on condition of payment to them of the 
support price fixed by the Government 
yet the mills did not pay the price to 
the cane growers for a long time with 
the result that arrears accumulate run- 
ning into lakhs of rupees. It would in- 
deed be extremely desirable for the 
Govt, to take steps to see that payment 
of the price of the quantity of the cane 
supplied to the mills or the crushers is 
paid against delivery or, at any rate, 
within a reasonable time thereafter so aS 
to provide a strong incentive to the farm- 
ers to increase their production and 
earn substantial profits, by supplying 
the sugarcane to mills or crushers dur- 
ing the crushing season (October to May). 


88. Lastly, it was represented to us 
by the petitioners that the crushers are 
used for the twin purpose of production 
of khandsari sugar and gur, rab, ete., 
but as the crushers are sealed by the 
officers of the Government, the owners 
are not in a position to produce even gur 
or rab on the production of which not 
only no ban has been imposed by the 
impugned notification but the same has 
been completely exempted from the pur- 
view of the notification. Thus, it was 
asserted that the owners of crushers 
who want to switch over to production 
of gur, or rab, because of the ban im- 
posed by the Government on the produc- 
tion of khandsari may be allowed to do 
so. The Attorney General, however, 
pointed out that if this course is adopted 
it will be difficult to detect as to how 
many crushers are producing khandsari 
sugar in the garb of gur or rab, Wher- 
ever any step for banninng production 
is taken, the Government has to evolve 
some procedure to detect the defaulters 
and with the resources at its command, 
we cannot understand why a special 
staff cannot be appointed on a temporary 
besis for looking after the compliance 
of the order by the crushers and making 
surprise checks periodically. Another 
method to prevent the abuse of the pri- 
vilege of production of gur or rab by 
producing khandsari in a clandestine 
fashion may be to insert a condition in 
the licences of the manufacturers of 
khandsari sugar that if they produce 
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khandsari during the period of the ban 


` their licences would be cancelled. 


89. The result is that all the conten- 
tions raised by the petitioners except the 
one raised by Mr. Gupta that the in- 
troduction of the word ‘vertical’ was 
violative of Article 14 of the Constitution 
are rejected. The word ‘vertical’ must 
be considered to have been deleted from 
the impugned notification, Since the im- 
pugned notification has already spent its 
force, no relief can be given even to the 
petitioners represented by Mr. Gupta. 
But, in future the Government will bear 
in mind the infirmity pointed out. The 
petitions, along with the Civil Appeal, 
are accordingly dismissed but in the cir- 
cumstances without any order as to 
costs. 

Petitions and appeal dismissed. 


AIR 1981 SUPREME COURT 897 
= 1981 Cri. L. J. 23 
= 1981 AH. L. J. 9 
(Fram: Allahabad) 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 
Criminal Appeal No. 105 of 1974. D/- 
24-10-1980. 


State of U. P., Appellant v. 
Respondent. 


(A) Evidence Act (1 of 1872), S. 3 — 
Circumstantial evidence — Appreciation 
of — Penal Code (1860), Ss. 299-300. 
Decision dt. 16-5-1973 (All), Reversed. 

In this country it is rare to come across 
the testimony of a witness which does not 
have a fringe or an embroidery of untruth 
although his evidence may be true in the 
main. It is the function of the Court to 
separate the grain from the chaff and 
accept what appears to be true and reject 
the rest. It is only where the testimony of 
a witness is tainted to the core, the false- 
hood and the truth being inextricably in- 
tertwined, that the Court should discard 
his evidence in toto. (Para 32) 


On facts held that the mere fact that 
some of witnesses did not admit or had 
expressed ignorance about certain collate- 
ral facts was hardly a ground to reject 
their ocular account when there was gen- 
eral agreement among them with regard 
to the subtratum of the prosecution case. 
In short, all the arguments employed by 
the High Court in rejecting the evidence 
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of the eye-witnesses and other material 
witnesses examined by the prosecution 
were clearly unsustaniable, whereas those 
given by the trial court in accepting the 


evidence of those eye-witnesses were 
weighty and sound. Decision dt. 16-5- 
1973 (All) Reversed. (Para 38) 


(B) Evidence Act (1 of 1872), Ss. 3 and 
45 — Appreciation of evidence — Nature 
of injury — Evidence of expert — Sub- 
stitution of opinion of expert by its own 
conclusion by High Court is illegal. (Cri- 
minal P. C. (1974), S. 386 — Words and 
Phrases —- “Pharsa”). Decision dt, 16-5- 
1973 (All), Reversed. 


Pharsa is a sharp-edged weapon. Hts 
blade resembles a gandasa blade or may 
even be curved like that of a battle-axe. 
The best person to give an opinion about 
the nature and shape of the weapon of 
offence used, was the Medical Officer 
who had conducted the autopsy. Where 
the Doctor testified that the injuries 
found on the deceased could have been 
caused with a pharsa or some other shap- 
edged weapon, the High Court was clear- 
ly in error in substituting its own opinion 
resting on conjectural premises for that 
of the Medical experts regarding the 
nature of the inflicting weapon. Decision 
dt. 16-5-1973 (All), Reversed. 

(Paras 30, 31) 

SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated May 16, 1973, of the High Court 
of Allahabad. It arises out of these facts. 


2. The respondent -~ Shanker ‘(herein- 
after referred to as the accused) is a 
resident of village Gauri, Police Station 
Hamirpur. He had deserted his wife 
about 5 years before the occurrence in 
question, Ever since, his wife was living 
with her parents. The accused had an evil 
eye on Panchania deceased, wife of Man- 
bodhan (P. W. 2). About a year before her 
murder, the accused had attempted to 
ravish her in a field. On returning tothe 
village she complained about her molesta- 
tion, to her husband, Manbodhan. Man- 
bodhan approached the village head-man. 
Raghunath who convened a Panchayat to 
consider Panchania’s complaint. The Pan- 
chas called the accused, and reprimand- 
ed and warned him to behave in future. 
Manbodhan did not report the matter to 
the police to avoid defamation of his wife 
which is generally a concomitant conse- 
quence of initiation of a police investiga- 
tion and prosecution. In spite of this stern 
admonishment administered by the Pan- 
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chayat, the aecused did not give up his 
evil designs to force Panchania to quench 
his sexual lust. i 

3. On February 16, 1972 in the after- 
noon, the accused again made overtures 
to the deceased and cut indecent jokes 
with her. She spurned the same and re- 
taliated with a shower of abuses. 


4. On February 17, 1972 at about 
9 a. m., the deceased was returning home 
from Mahabiran Ka Talab where she had 
gone to prepare cow-dung cakes. She was 
carrying in her lap her 3-4 year old 
daughter, Jaidevi. She had hardly cover- 
ed a distance of 20 to 25 steps from the 
Talab when the accused armed witha 
pharsa approached and assaulted her 
from behind. The accused inflicted 
severe Farsha blows on her in quick 
‘succession. Before she could shout for 
-help she dropped dead to the ground in a 
pool of blood. Some of the blows struck 
‘by accused, caused injuries to the child, 
also who was in her lap and had fallen to 
the ground with the mother. At this 
juncture her husband, Manbodhan, 
P. W. 2, was coming with his cattle from 
‘the village habitation towards the Talab. 
Manbodhan was closely followed by 
Chhotu (P. W. 7) and Chhotey Lal (not 
examined). Laxminarayan (P. W. 5) and 
Girdhari (P. W. 6) were also coming from 
the Talab side towards the habitation of 
the village after attending to the call of 
nature. All these persons saw the accused 
inflicting Farsha blows on the deceased. 
They challenged the accused, who, after 
committing the crime, entered the neigh- 
bouring Arhar field of Laxmi Narain, 
and ran away carrying the blood-stained 
Farsha with him. While so running away, 
the accused was seen by Surya Kumar 
(P. W. 8) who was there easing himself 
in that Arhar field. After a fruitless chase 
of the accused, Manbodhan returned to 
the scene of offence and found that life 
was extinct in his wife. He picked up his 
injured child, Jaydevi. When he was con- 
templating to go to the Police Station, 
Sumerpur for making a report, he was 
told by Sabha Jeet Chaukidar that the 
Station House Officer of Sumerpur was 
present ‘and investigating a dacoity case 
in the neighbouring village, Atrahiya. 
Manbodhan thereupon got the report, 
Ext. Ka-1, written to his dictation by 
Dwarka Prasad (P. W. 1), and carried it 
to village Atrahiya which is one mile 
from village Gauri. On reaching Atrahiya 
(P. W. 2) did not find the Police Sub- 
Inspector there. He met some constables 
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there who told him that the Sub-In- 


spector had gone to the har (fields?). A. 


constable then went to har to find out the 
Sub-Inspector. 


Gauri with a constable and found that 
the Sub-Inspector had also reached there. 
P .W. 2 then handed over the written re- 
port to the Sub-Inspector. After making 
his endorsement on the report (Ex. Ka-1), 


the Sub-Inspector returned the same to. 


P. W. 2 and directed the witness to carry 
the same to the Police Station for regis- 
tration of the case. P. W. 2 then accom- 
panied by a constable went to the Police 
Station Sumerpur, 6 miles away, and. 
handed over the written report (Ext. 
Ka-1) in the Police Station at 2.30 p. m. 
The injured child was also sént by the 
Sub-Inspector with the 
medical examination. After registering 
the case on the basis of Ex. Ka-1, the 
Police Station staff sent the Inquest Re- 
gister to village Gauri where it was re- 
ceived by P. W. 12, at 4 p. m. The inquest 
was- held by P. W. 12 between 4 to 
5.30 p. m. Thereafter, the dead body 
was despatched to Hamirpur for post- 
mortem examination. 

5. Dr. Bhuneshwar Prasad (P. W. 3) 
examined the child Jaydevi, on February 
17, 1972, at 4.30 p. m., and found three 
incised wounds on her forehead. The in- 
juries were simple and in the opinion of 
the Doctor, had been caused with some 
sharp-edged weapon. 


6. Dr. Vimal Kumar Tandon (P. W. 4} 


held autopsy on the dead body of Smt. 
Panchania on February 18, 1972 at 
11 a m. and found these injuries: 


1. Abrasion 3 cm x 2 cm. over left 


knee in lower part. 


2. Horizontal incised wound with con- 
tused margins 10 cm x 1 cm x 0.5 cm left 
back in the left inter-scapular region with 
tailing on outer side reaching up to the 
left supra spinture region. 


3. Horizontal incised wound with con- 
tused margins, 15 cm x 5cm x 8 cm. 
starting from the left cheek cutting the 
left lobula of ear completing and going 
up to midline on occipital region of neck 


cutting the muscles, great vessels, vertical. 
Ist cervical. 


ramus of left mandible, 


vertebrae: and spinal cord underneath. 


4, Oblique incised wound with ‘contus- 
ed margins, 19 cm. x 4cm. x 8 cm, on: 
the back of middle of neck starting from 
outer border of left 


sterno-mastoid 
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muscle and going up to the middle of 
right ear cutting it completely except a 
tag of skin by which the right ear was 
hanging. 

On internal examination the doctor found 
that the first, second cervical the spinal 
cord and great vessels of the neck had 
been cut under injuries 3 and 4. The sto- 
mach was found empty. The lower in- 
testines were full of gases and large in- 
testines were full of faecal matter and. 
gases. The death was due to shock and 
haemorrhage as a result of injuries 3 and 
4. In the opinion of the Doctor the 
deceased could have met her death on 
February 17, 1972 at 9 a. m. and the in- 
juries found on her dead body could have 
been caused with any Farsha or a heavy 
sharp-edged weapon. The injuries were 
sufficient to cause death in the ordinary 
course. 

7 The plea of the accused was one 
of the plain denial of the prosecution 
case. He alleged that he had been falsely 
implicated by the prosecution witnesses 
on account of grudge, and further stated: 
“I live with my, maternal uncle Shiv 
Dayal. Dwarka Pradhan, Shiv Gopal 
and others jointly set fire and construct- 
ed Gandhi Chabutra on the land of my 
maternal uncle. They were convicted. 
They are influential persons. The wit- 
nesses are under the influence of the 
Mukhia. For these reasons I have been 
falsely implicated”, 

8. In defence, the accused examined 
Lakhan (D. W .1), , resident of village 
Chhirka. He claims to. be a collateral of 
the father of deceased. His evidence was 
to. the effect that Panchania was of loose 
character, and a Panchayat was held about 
two years ago in the month of Magh or 
Pus (1970). Manbodhan attended that 
Panchayat and said that Panchania used 
ta go away from the house in the night 
and should be brought there and re- 
primanded, otherwise he would kill her. 
Thereupon, Murari. brother of Panchania 
went to. village Gauri to advise her. 

9. The Sessions Judge convicted the 
accused under Section 302, Indian Penal 
Code and sentenced him to death He 
further found the accused: guilty under 
Section 324, I. P. C. in respect of the in- 
juries caused to the child, Jaydevi. On 
appeal, the High Court set aside the con- 
viction and acquitted the accused re- 
spondent. Hence this appeal by the State. 

10. The mainstay of the prosecution 
case was the evidence of the 4 eye-wit- 
nesses viz., Manbodhan. (P. W. 2), Laxmi- 
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narain (P. W. 5), Girdhari (P. W. 6) and 
Chhotu (P. W. 7). The evidence of Surya 
Kumar (P. W. 8) which was to the effect 
that he had seen the accused running 
away from the scene of occurrence ‘with 
blood-stained clothings and carrying a 
blood-stained Farsha through the Arhar 
feld of Laxminarain (P. W. 5), was also 
relied upon as supporting evidence. 
P. W. 9 was the headman of the village. 
He was examined to prove that one year 
before her murder a complaint was made 
to the Panchayat by Manbodhan that the 
accused had molested his wife, and there- 
upon the Panchayat reprimanded the ac- 
cused, 

11. The trial Judge found that Laxmi- 
narain (P. W.5) and Girdhari Lal (P. W. 6) 
had “no reason to perjure”. He found that 
their evidence coupled with that of the 
headman (P. W. 9) was sufficient to hold 
that about one year before the occurrence 
in question, on the complaint of Manbo- 
dhan, the accused was called and repri- 
manded for outraging the modesty of 
Panchania deceased. The trial Judge also 
observed that Laxminarain and Girdhari 
are Brahmins, while Manbodhan and 
Shanker are Ahirs; and these twa Brah- 
mins had no reason to espouse the cause 
of Manbodhan against the accused, that 
they had no motive or deep-seated 
rancour to implicate Shanker in this 
heinous crime. He further noted that the 
lentil field of Laxminarain was situated 
towards the west at a distance of 100 
yards from the scene of occurrence, and 
as such, his presence on the spot could 
not be regarded as improbable; that this 
witness had given the reason as to what 
brought him to the scene of occurrence; 
that P. W. 5 had given the minutest de- 
tails about the occurrence and he remain- 
ed unshaken in cross-examination. 

12. Similarly, according to the trial 
Judge Girdhari (P. W. 6) “has absolutely 
no ill-will against the accused”; and he 
stood the test of cross-examination. The 
trial Judge found him also a reliable wit- 
ness. 

13. As regards P. W. 7, the trial Judge 
said that his statement has to be taken 
with a grain of salt. 

14. The trial Court further found that 
P. W. 8 was an educated, independent 
and wholly reliable witness, 

15. The trial Judge also accepted the 
evidence of P. W. 1, P. W. 2 and P. W. 12 
about the circumstances in which, and the 
time at which the Report (Ex. Ka-1) was 
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written. He rejected the contention of the 
defence that the occurrence took place 
early in the morning. He accepted the 
evidence of the Investigating Officer that 
the inquest reports were completed by 
5.30 p. m., and rejected the stray statement 
of Chandra Pal (P. W. 10) in cross-exam- 
ination that the dead body was des- 
patched from the spot at 11.30 a. m. with 
the observation that it was a slip of 
tongue etc., on the part of this illiterate 
rustic. He firmly recorded the finding 
that the occurrence had taken place at 
about 9 a.m. He also accepted that evi- 
dence of P. W. 2, Manbodhan. He rejected 
the evidence of D. W.1 as “simply a 
tissue of lies”. In the result, he convicted 
the accused as aforesaid. 

16. The High Court rejected the evi- 
dence of the prosecution witnesses; for 
reasons which may be summed up as be- 
low:— 

(i) The eye-witnesses have deposed 
that the murder was committed near 
about 9 a. m. P. Ws. 5 and 6 happened to 
see the murder being committed because 
they were returning after attending to 
call of nature, while P. W. 8 was actually 
in the process of easing himself inside 
Laxminarain’s field when he saw the ac- 
cused running away after committing the 
murder. For these witnesses to go ease 
themselves at about 9 a.m. would be 
quite abnormal and extraordinary because 
it is a matter of common experience that 
people in the rural areas usually go to 
answer the call of nature quite early be- 
fore sunrise. The very circumstance that 
these persons were coming out for 
answering the call of nature indicates 
that the murder was committed quite 
early before sunrise when it was dark. 

(ii) The stomach of the deceased was 
empty, her large intestines were full of 
gases and faecal matter. This would lead 
to the inference that perhaps she had 
not eased herself. The emptyness of the 
stomach, and the presence of gases and 
faecal matter in the intestines is also con- 
sistent with the inference that the murder 
was committed possibly before sunrise 
and not as late as 9 a. m. 

(iii) The third circumstance which indi- 
cates to the same conclusion is that ac- 
cording to P. W. 10, Chandra Pal, a wit- 
ness to the inquest, the dead body was 
despatched from the spot at 11.30 a. m. 
This witness was not declared hostile and 
was not cross-examined by the Public 
Prosecutor when he made that damaging 
statement. The statement of P. W. 10 
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with regard tothe time of despatch of the 
dead body from the village cannot be re- 
conciled with the statement of the In- 
vestigating Officer (P. W. 12), that the 
dead body was sent to the mortuary after 
the completion of the inquest at about 
5.30 p. m. 


(iv) The police station is 6 miles from 
village Gauri but the Investigating Officer 
was available at a distance of one mile at 
village Atrahiya where he was staying 
for a day earlier. It was not even the 
plea that someone went to the Investigat- 
ing Officer in village Atrahiya and there- 
upon the Investigating Officer, leaving 
the investigation of the dacoity case be- 
hind, immediately came to village Gauri, 
recorded statement of the witness (P. W. 2) 
and held an inquest and despatched the 
dead body. The record of the proceed- 
ings taken by the Investigating Officer at 
the spot runs into pages and pages. It is 
not difficult to surmise in the circum- 
stances that he must have taken a good 
four hours or so to finish up these things. 
This will fit in with the statement of the 
independent witness, Chandra Pal that 
the dead body had been packed and seal- 
ed and sent at 11-30 a. m. The statement 
of P. W. 10 on this point is reliable while 
that of Investigating Officer, Shukla is 
not, as he attempted to forge four docu- 
ments, also. 


(v) (a) In the inquest report there is no 
mention that Panchania’s hands were 
found smeared with cow-dung but in the 
copy of the inquest report in the case 
diary there is a mention that the hands 
of the deceased had been found smeared 
with cow-dung. (b) In the post-mortem 
examination report, the Medical Officer 
noted that the hands of the deceased were 
soiled with the cow-dung. (c) Fraudulent 
insertion of this fact was made in the 
copy of the inquest report by the Investi- 
gating Officer with a view to strengthen 
the prosecution story that the deceased 
was returning after preparing cow-dung 
cakes at the Mahabiran Talab. (d)}) There 
was no mention in the F. I. R. that she 
was returning after preparing cow-dung 
cakes. (e) The hands of the deceased 
might have been got plastered with cow- 
dung by the Investigating Officer. (f) A 
large number of witnesses have been 
examined by the prosecution but none of 
them has deposed that Panchania’s hands 
were smeared with cow-dung. The In- 
vestigating Officer has not deposed about 
it. (g) “It is quite true that we cannot 
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come to conclusion in a categorical man- 
ner on the basis of the evidence before 
us, but if the Investigating Officer did so, 
it could be well within the realm of possi- 
bility, looking to his dishonest conduct, 
if we may say so, during the course of 
investigation.” 

(vi) (a) According to the autopsy report, 
the injuries found on the deceased were 
incised wounds with contused margins. 
The second injury was an incised wound, 
1 cm. x 5 cm. x 8 cm, starting from the 
left cheek, cutting the lobule of the left 
ear completely and going up to the mid- 
line of the occipital region of the neck, 
cutting all muscles, the greater vessels, 
the left mandible, the first cervical ver- 
tebra and the spinal cord underneath. 
Such an injury could have been caused 
by a weapon whichis arch-like or circular 
and not by a straight weapon like a 
Pharsa. (b) The prosecution has not 
established from the evidence of the medi- 
cal officer that this injury could be the 
result of two blows. 


(vii) The four witnesses have evaded 
to tell the truth on two aspects of the 
matter: (a) The witnesses admitted the 
fact that Chhotey and Chhotu (P. W. 7) 
are the sons of deceased’s father’s sister. 
(b) The witnesses suppressed the fact that 
one Sheo Dayal is the real maternal uncle 
of the accused. This Sheo Dayal had: pro- 
secuted Raghunath (P. W. 9) for arson. 
P. W. 9 admitted that he was prosecuted 
and convicted for arson but was acquitted 
in appeal. 

(viii) P. W. 8 was unreliable because — 
(a) on reaching the scene of murder, he 
did not tell the infomant Manbodhan, 
that he had seen the accused running 
away with blood-stained Pharsha and 
blood-stained clothings through the Arhar 
field of Laxminarain. (b) In the F.I. R. 
lodged by Manbodhan, P. W. 8 has not 
been mentioned as a witness of any post- 
occurrence fact. 


17. None of these arguments, in our 
opinion, was sound enough to discard 
wholesale the evidence of the eye-witnes- 
ses, We propose to deal with them ad 
seriatim. 


18. No. (i): In the opinion of the High 
Court, the occurrence took place much 
before sunrise when it was dark and not 
at 9 a.m. The first reason given in sup- 
port of this conclusion is that in villages 
rural people usually go to answer the call 
of nature before sunrise. In our opinion, 
no such generalization is possible. It all 
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depends on the habit of the individual, 
the state of his health, particuiarly of his 
digestive system, weather and so many 
other factors. There was thus nothing 
abnormal in the version of P. Ws. 5 and 
6, that at about 9 a. m. they were return- 
ing to the habitation of the village after 
attending to the call of nature. Moreover, 
these witnesses were not pointedly asked 
about the time when they had come to 
the fields, and as to whether, apart from 
answering the call of nature, . they did 
anything else, which fields they had 
visited, how far from the village did they 
go and how long they remained out in the 
fields. It is in evidence that the Arhar 
field of Laxminarain (P. W.) is at a dis- 
tance of only 100 yards from the’ place 
of murder. The village habitation is an- 
other 100 yards from the scene of offence. 
This indicates that P. W. 5 had probably 
gone to a distance of more than 200 yards 
from the habitation of the village. He was 
returning after easing himself. It will 
therefore not be wrong to say that he 
must have come out of the village at 
about 8 or 8-30 a. m. In any case, when 
these village rustics say that it was 
9 a.m., there could be a margin of one 
hour either way. P. W. 5 stated in cross- 
examination that “the sun had risen a 
little at the time of occurrence: some per- 
sons had got engaged in work and some 
persons had already returned after attend- 
ing the call of nature”. That what these 
witnesses say was 9 a.m might be8 a. m. 
or so. But the point of substance was whe- 
ther the occurrence took place after sun- 
rise when there was light, or before day- 
break when it was dark. The eye-witnesses 
are all unanimous on the point that 
the occurrence took place after sunrise. 
19. Regarding (ii): The second reason 
given by the High Court for holding that 
the occurrence took place in the early 
morning when it was dark, is that there 
were gases and faecal matter in the large 
intestiness of the deceased “which indicat- 
ed that perhaps she had not eased her- 
self”. This circumstance, in our opinion, 
was not determinative of the time of her 
death. It cannot be isolated from two 
other tell tale circumstances, namely. that 
at the time of her murder the deceased 
was carrying in her lap a 3-year old in- 
fant, and that her hands were found by 
the Doctor, who conducted the autopsy, 
smeared with cow-dung. Ordinarily, no 
mother would carry her 3-year old baby 
cut into the fields before day-break when 
it was dark. If the cow-dung on her hands 
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had not been fabricated — and we shall 
presently discuss there is no reasonable 
ground to hold that it had been fabricat~- 
ed — this would also be a firm pointer ta 
the conclusion that the deceased, shortly 
before the fatal assault on her, was pre- 
paring cow-dung cakes. No person would 
prepare cow-dung cakes in darkness. 


20. Regarding (iii): This whole argu- 
ment has been built on a sentence appear- 
ing at the end of the deposition of 
P. W. 10, that “the dead-body had been 
despatched from the spot at. 11-30: a. m.” 
It is true that no attempt was made by 
the Public Prosecutor in re-examination 
or by cross-examining the witness with 
the permission of the Court, to show that 
this time given by the witness was due to 
an inadvertent mistake. Even so, the fact 
remains that P. W. 10 was an illiterate 
rustic who could not be supposed to have 
a precise sense of time. The opinion of 
the trial court, which had the opportunity 
of seeing the demeanour of P. W. 10 in 
the witness-box, to the effect, that this 
time about the despatch of the dead body 
could not be accepted at its face value 
because it was thé result ofa slip of 
tongue etc. on the part of the simple 
illiterate rustic, could not be lightly 
brushed aside. 


21. The Investigating Officer (P. W. 12) 
stated in clear term that at village Gauri, 
Constable Mewa Lal informed him at 
11 O’clock that a murder had taken place 
in village Atraiya. The witness thereupon 
reached the place of occurrence at. about 
31-20 a. m. when P. W. 2 met him and 
handed over the written report (Ex. Ka 1) 
to him there. After making an endorse- 
ment on Ex. Ka 1, he sent it per P. W. 2, 
escorted by a Constable to the Police Sta- 
tion. The witness then prepared the site- 
plan. At about 4 p. m., Constable Mewa 
Lal ete. came and brought the Inquest 
Register. The witness then held the in- 
quest and prepared the inquest between 
4 and 5-30 p. m, and despatched the 
dead body from the village to the District 
Mortuary under the escort of Constable 
Mithai Lal and Chowkidar Sabhafit. 


22. Chowkidar Sabhajit was examined 
on affidavit. He stated that he had escort- 
ed the dead body from the village to the 
Mortuary. No question was put to him in 
cross-examination to show that the dead 
body was despatched from the village at 
11-30 a. m. and not at 5-30 p. m., although 
he was a better informed person than 
P. W. 10 about this fact, 
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23. The surrounding circumstances also 
lend assurance to the version of P. W. 12 
about the time of the despatch of the 
dead body. The first of these circum- 
stances is that the post-mortem examina- 
‘tion was performed on February 18, 1972 
at 11 a.m. Had the dead body been des- 
patched at 11-30 a. m., it should have in 
the ordinary course reached the District 
Mortuary at Hamirpur well before sun- 
set. In that case, the autopsy would have 
been conducted during day-time on 
February 17, 1972, there being no good 
reason to postpone it to the following day 
till 11-00 a. m. In all probability, the 
dead body reached the Mortuary some- 
time after night had fallen. 


24. No. (iv): This argument was a 
corollary deduced from No. (iii). It there- 
fore, falls along with the same. 


25. No. (v): The High Court suspected 
that the dried cow-dung found by the 
Medical Officer (P. W. 4) on the hands of 
the corpse, had been ‘planted’ or got 
plastered on her hands by the Investigat- 
ing Officer (P. W. 12) whose conduct, in 
the investigation of this case, according 
to the High Court, was unscrupulous and 
dishonest. In this connection the High 
Court has observed that P. W. 12 had 
made a fraudulent insertion about the 
presence of cow-dung in the copy of the 
inquest report retained in the diary 
of the Police Station, while no such 
mention was made in the original Inquest 
Report. No question was put to P. W. 12 
in cross-examination, nor was any other 
opportunity given to him to explain the 
circumstances in which the fact of the 
presence of cow-dung on the hands of 
the deceased, came to be mentioned in 
the copy of the Inquest Report in the 
diary of the Police Station, while there 
was no such mention in the Inquest Re- 
‘port produced in evidence in this case. It 
was very unfair to the witness to condemn 
him without affording him an opportunity 
of explaining the questioned insertion in 
the copy of the inquest. 

26. It seems that at the time of the 
inquest the Investigating Officer simply 
did not realise the significance of the 
cow-dung on the hands of the dead body. 
Even in his evidence at the trial he did 
not mention this fact. In cross-examina- 
tion, also, no question was put to him in 
regard to this fact. Nor was any sugges- 
tion made that he had got the hands of 
the dead body plastered with cow-dung. 
The eye-witnesses do not mention this 
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fact simply because they were not asked 
about it. In the F. I. R. (Ex. Ka 1), Man- 
bhodhan had clearly stated that the de- 
ceased was returning after laying cow- 
dung cakes. It was obviously due to some 
error that the High Court has said that 
in the F. I. R., Manbodhan did not state 
so. Manbodhan had repeated the same 
version on this point in his evidence at 
the trial. It is significant to note that when 
in cross-examination, it was suggested to 
Manbodhan (P. W. 2), that it was dark 
at the time of occurrence, the witness 
sharply refuted this suggestion, adding 
that in winter season, cow-dung cakes 
are prepared only after sunrise. The de- 
fence did not further suggest to the wit- 
ness that there was no cow-dung on the 
hands of the deceased and the story that 
she was shortly before the occurrence 
laying cow-dung cakes, was false. 


27. The evidence of P. W. 2 on this 
point receives valuable corroboration 
from the unimpeachable testimony of the 
Doctor (P. W. 4) who, at the time of au- 
topsy, found dry cow-dung on the hands 
of the dead body. This circumstance, 
which could not by any stretch of im- 
agination be said to be fabricated, was a 
definite pointer to the conclusion that the 
murder took place sometime after sun- 
rise and not when it was dark. 


28. The opinion of the Doctor (P. W. 4) 
as to the time of death does not militate 
against this conclusion. In examination- 
in-chief, the Doctor clearly stated that 
Smt. Panchania’s death might have oc- 
curred at 9 a.m. on February 17, 1972. 
In cross-examination, he again positively 
excluded the possibility of the fatal in- 
juries to the deceased having been caus- 
ed on the night intervening the 16th and 
17th February, 1972 from 2a. m. to 4 a.m. 
However, he did not rule out the possibi- 
lity of these injuries having been caused 
at 5 a. m. on February 17, 1972. 


29. Thus, none of the arguments em- 
ployed by the High Court, or their pre- 
mises, was of a clinching character to 
discount the direct ocular account of the 
eye-witnesses that the murder took place 
at about 9 a. m. 

‘30. No. (vi): The High Court has 
opined that the extensive injury No. 2 
found on the deceased could not have 
been caused with a weapon like a Pharsa, 
but with a weapon having a long curved 
blade. Here also, the learned Judges 
were not on terra firma. Pharsa is a 
sharp-edged weapon. We are told its 
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blade resembles a gandasa blade or may 
even be curved like that of a battle-axe. 
The Pharsa or the weapon with which the 
fatal injuries were caused has not been 
recovered. This argument, therefore, rests 
on imaginary premises. The best person 
to give an opinion about the nature and 
shape of the weapon of offence used, was 
the Medical Officer (P. W. 4) who had 
conducted the autopsy. The Doctor 
(P. W. 4), as already noticed, testified 
that the injuries found on Panchania 
(deceased) could have been caused with 
a Pharsa or some other sharp-edged wea- 
pan. 


31. Dr. Bhuneshwar Prasad (P. W. 3) 
also, who had examined the child, Jai 
Devi, testified that the injuries found on 
the child had been caused with “some 
sharp-edged weapon including a Pharsa”. 
The High Court was thus clearly in error 
in substituting its own opinion resting on 
conjectural premises for that of the Medi- 
cal experts regarding the nature of the 
inflicting weapon. 


32. Regarding No. (vii). It is true that 
Chhottu (P. W. 7) expressed ignorance 
as to his relationship with the sister of 
the mother of the deceased. It is further 
true that the winess stated that he did 
not know whether Shiv Dayal was the 
maternal uncle of Shankar accused. So far 
as his being related to the deceased is 
concerned, the witness evidently did not 
disclose the truth, but the same could not 
be said about his ignorance of the fact of 
Shiv Dayal being a relation of the ac- 
cused. But the mere fact that the witness 
had not told the truth in regard toa 
peripheral matter would not justify a 
wholesale rejection of his evidence. Time 
and again, this Court has pointed out that 
in this country it is rare to come across 
the testimony of a witness which does 
not have a fringe or an embroidery of un- 
iruth although his evidence may be true 
in the main. It is the function of the 
Court to separate the grain from the chaff 
and accept what appears to be true and 
reject the rest. It is only where the testi- 
mony of a witness is fainted to the core, 
the falsehood and the truth being inextric- 
ably intertwined, that the Court should 
discard his evidence in toto. 


-33. Girdhari (P. W. 6) admitted in 
eross-examination that Shiv Dayal was 
the maternal uncle of Shankar accused, 
but P. W. 6 expressed ignorance if Raghu- 
nath and others were prosecuted for 
burning the bara of Shiv Dayal. 
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34. Lakshmi Narain (P. W. 5) also ex- 
pressed ignorance as to whether the bara 
of Shiv Dayal had been burnt. P. W. 5 
further expressed ignorance about the 
relationship of Chhottu (P. W. 7) with 
the deceased’s mother’s sister. Merely 
because these witnesses had expressed 
ignorance about the aforesaid relationships 
or facts, was hardly a ground to throw 
overboard their testimony which was 
consistent with regard to the subtratum 
of the prosecution case. Nothing was 
brought out in cross-examination to show 
that these witnesses had any hostile ani- 
mus against the accused or a motive to 
falsely implicate him. 


35. It is true that P. W. 9 Raghunath, 
as admitted by him in cross-examination, 
was, along with others, prosecuted on the 
charge of burning the bara of Shiv Dayal 
about five or six years before his deposi- 
tion. The witness, however, asserted that 
the charge was false and he was acquit- 
ted in appeal, P. W. 9 stoutly refuted the 
suggestion that he got this case fabricat- 
ed against Shankar accused. There is noth- 
ing on the record to show that the eye- 
witnesses P. W. 2, P. W. 5, P. W. 6 and 
P. W. 7 were under the thumb of P. W. 9. 
P. W. 2 and P. W. 7 and the accused are 
Ahirs, while P. W. 9 is a Rajput (Thakur). 
P. W. 5 and P. W. 6, also, do not belong 
to the caste of P. W. 2. As already notic- 
ed, P. W. 5 hasa field situate at a short 
distance from the place of occurrence 
and his presence at or about the time and 
place of occurrence was probable. 


36. Regarding No. (viii): The High 
Court has brushed aside the testi- 
mony of P. W. 8 on two main grounds, 
namely, (i) that his name does not 
find mention in the Report (Ex. Ka-9) 
lodged by Manbodhan (P. W. 2); and (ii) 
that when he came to the spot after the 
occurrence and learnt from Manbodhan 
in the presence of other witnesses that 
Shankar accused had run away after kill- 
ing his wife, the witness did not inform 
Manbodhan that he had seen the accused 
with a blood-stained Pharsa, running 
through the Arhar field in which the wit- 
ness was easing himself. 


37. We have perused the statement 
of surya Kumar (P. W. 8). No question 
was put to the witness as to whether he 
had, on reaching the spot, told Manbodhan 
and others about his having seen the ac- 
cused running away through the field 
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after the murder. Nor was any question 
put to P. W. 2, Manbodhan, about the 
arrival of P. W. 8 at the scene of murder 
soon after the occurrence and as to whe- 
ther P. W. 2 had informed P. W. 8 as to 
who had murdered the deceased. Surya 
Kumar after all is not an eye-witness of 
the murder. There was nothing unusual 
therefore, if the informant P. W. 2 did not 
mention him as a witness of a post-occur- 
rence fact in the F.I. R. P.W. 8 was em- 
ployed as a teacher in some other village. 
He had come on two days’ leave to his 
village Gauri. He was an independent and 
disinterested witness. Nothing was 
brought out in cross-examination to show 
that he had any ill-will against the accus- 
ed or was otherwise interested in the pro- 
secution. The trial court, therefore, 
rightly placed reliance on his testimony. 


38. To sum up, the mere fact that 
P. W. 7 and some other witnesses did 
not admit or had expressed ignorance 
about certain collateral facts was hardly 
a ground to reject their ocular account 
when there was general agreement among 
them with regard to the subtratum of 
the prosecution case. In short, all the 
arguments employed by the High Court 
in rejecting the evidence of the eye-wit- 
nesses and other material witnesses ex- 
amined by the prosecution were, with 
respect, clearly unsustainable, whereas 
those given by the trial court in accept- 
ing the evidece of these eye-witnesses 
were weighty and sound. 





39. We, therefore, allow this appeal, 
set aside the impugned order of acquit- 
tal passed by the High Court and convict 
the accused-respondent under Section 302, 
Penal Code for the murder of Panchania 
Geceased and sentence him to imprison- 
ment for life. We also restore the order 
of his conviction and sentence passed by 
the trial court under Section 324, Penal 
Cede, for causing hurt to the child, Jai 
Devi. The accused, if on bail, shall sur- 
render to his bail bonds to serve out the 
sentence inflicted on him. 


Appeal allowed. 
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Special Leave Petn. (Civil) No. 1122 of 
1981, D/- 4-2-1981. 

Managing Director, Chalthan Vibhag 
Sahakari Khand Udyog, Chalthan, Peti- 
tioner v. Government Labour Officer and 
others, Respondents. 

Payment of Bonus Act (21 of 1965), 
Section 2 (21) (i) — Retaining allowance 
paid to workmen of seasonal establish- 
ment during ofi-season — It comes wìth- 
in substantive portion of ‘salary or 
wage’ in Section 2 (21) —- it does not 
fall within purview of exclusionary 
Cl. (i) of Section 2 (21). 

The definition of the expression ‘salary 
or wage’ given in Section 2 (21) is wide 
enough to cover the payment of retain- 
ing allowance paid during off-season to 
workmen of seasonal establishment and, 
hence, must be taken into account for 
the purpose of calculation of bonus. It 
is nothing but remuneration correlated 
to service and it does not fall within the 
purview of the exclusionary Cl. (i) of 
Section 2 (21). AIR 1980 SC 31, Disting. 

(Para 6) 

The retaining allowance is a remune- 
ration on a lower scale which is paid to 
workmen of seasonal establishment by 
the management during off-season. when 
there is no work and the factory is not 
working. for their forced idleness, is in- 
dicative of the fact that the factory 
wants to retain their services for the 
next season. The very fact that retain- 
ing allowance is paid to the workmen 
clearly shows that their services are 
retained and, therefore, the jural 
relationship of employer and em- 
ployee continues. When the workman 
returns to work when the season 
Starts, the payment of retaining allow- 
ance during the off-season partakes the 
nature of basic wage on a diminished 
scale, and cannot be construed to be 
any other allowance which the employee 
is. for the time being, entitied. 


(Para 6) 

Cases Referred: Chronological Paras 
AIR 1980 SC 31: (1980) 1 SCR 509: 1979 
LAB IC 1379 4 
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Mr. F. S. Nariman, Sr. Advocate, M/s. 
H. K. Puri and Arun B. Desai, Ad- 
vocates, for Petitioner, Mr. Charanlal 
Sahu Advocate, for Respondent No. 3. 


SEN, J.:— The controversy in this 
case is whether for the purpose of bonus 
to the workmen employed in the Chal- 
than Vibhag Sahakari Khand Udyog, 
Chalthan which is a seasonal establish- 
ment, retaining allowance paid to such 
workmen should be regarded as re- 
muneration or wages under the Payment 
of Bonus Act, 1965. The question arises 
under the following circumstances. 


2. The Industrial Court, Gujarat, by 
its Award dated July 11, 1980 held that 
the retaining allowance paid to the work- 
men could not be included for the pur- 
pose of calculation of bonus and, there- 
fore, the demand of the workmen was 
not justified. Thereupon, the workmen 
challenged the Award by a Writ Peti- 
tion in the Gujarat High Court. The 
High Court by its judgment dated 
December 15, 1980 set aside the Award 
of the Industrial Court and held that the 
retaining allowance falls within the defi- 
nition of the expression ‘salary or wage’ 
given in Section 2 (21) of the Payment of 
Bonus Act, 1965 so as to attract the 
payment of bonus in the context thereof 
under Section 10 of the Act. 


3. For a proper understanding of the 
question involved, it is necessary to 
state afew facts. Chalthan Vibhag 
Sahakari Khand Udyog runs a seasonal 
factory which crushes sugarcane and 
produces sugar. It does not work for all 
the 12 months in a year. There is an 
off-season during the year during which 
the factory remains closed, For this off- 
season during which the workmen 
suffer forced idleness, full wages are not 
paid. There are several categories of 
workmen employed by the management, 
There are unskilled workmen who are 
paid 10% of the basic wages and dear- 
ness allowance as retaining allowance 
during the off-season. There are also 
semi-skilled workmen who get 25% of 
the basic wages ‘and dearness allowance 
as retaining allowance. The rest, Le, 
skilled ‘C’ to supervisory class of work- 
men, are paid at the rate of 50% of basic 
wages and dearness allowance as retain- 
ing allowance during the off-season. The 
retaining allowance is paid to these 
workmen after 40 days of work in the 
next crushing season. Workmen in 
sugar factories in the State of Gujarat 
usually come from the State of Uttar 
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Pradesh. During the off-season, they 
engage themselves in different occupa- 
tiens. Retaining allowance is a sort of 
incentive which is offered to the work- 
men to attract them to return to the 
factory after the expiry of the off-sea- 
son. 


4. The retaining allowance is paid in 
pursuance of the Report of the Second 
Central Industrial Wage Board on the 
Sugar Industry and subsequently in im- 
plementation of the Award of the tn- 
dustrial Court, Gujarat, based on ithe 
adoption of the U. P. Pattern Scales of 
Wages and Dearness Allowance for work- 
men employed in all sugar ‘factaries 
working by Vacuum Pan Manufacturing 
Process. In the Management of Shri 
Chalthan Vibhag Khand Udyog Sahakari 
Mandli Ltd. v. G. S. Barot, (1980) 1 SCR 
509 : (ATR -1980 SC 31), the Management 
challenged the Award on cther grounds 
but did not question its liahility to pay 
retaining allowance to the seasonal 
workmen. The payment of the retaining 
allowance by the Management to the 
workmen during the off-season is obli- 
fatory. The Management treated the 
retaining allowance to be part af wages 
for purposes of the Employees’ Provident 
Funds Act, 1952, but not for purposes of 
the Payment of Bonus Act, 1965. 


5. The obligation to pay bonus to the 
workmen is created by Section 10 of the 
Act. Under Section 8 thereof, every 
employee is eligible for payment of 
bonus. The question is whether retain- 
ing allowance should be regarded as re- 
muneration or wages for purposes of 
computation of bonus. The decision whe- 
ther the retaining allowance forms part 
of ‘salary or wage’ must turn on the 
construction of the definition of that ex- 
pression contained in Section 2 (21) of 
the Act which, in so far as it is relevant, 
reads: 


2 (21). “salary or wage” means all re- 
muneration (other than remuneration in 
respect of over-time work) capable of 
being expressed in terms of money 
which would, if the terms of employ- 
ment, express or implied, were fulfilled, 
be payable to any employee in respect of 
his employment or of work done in such 
employment and includes dearness al- 
lowance (that is to say, all cash pay- 
ments, by whatever name called paid 
to an employee on account of a rise in 
the cost of living), but does not include— 
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(i) any other allowance which the em- 
ployee is for the time being entitled to; 
7 Ex XX XX XX 


& There ean be ne doubt that the 
retaining allowanee paid te the work- 
mem during the off-season falls within 
the substantive part of the definition of 
the expression ‘salary or wage’. It un- 
doubtedly is remuneration which wauld, 
if the terms oi employment, express or 
implied, were fulfilled, be payable ta 
any employee in respect of his employ- 
ment, The retaining allowance is a re- 
muneration om a lawer scale which is 
paid ta the workmen by the manage- 
ment during the off-season for their 
forced idleness. The payment of such 
allowance by the raanagement to its 
workmen: during the off-season when 
there is no work and when the factory 
is nat. working, is. indicative of the fact 
that it wants: to retain their serviees for 
the next. erushing season. The very fact 
that, retaining allowance is paid to the 
workmen clearly shows that their 
services are retained. and, therefore, the 
jural relationship ef employer and the 
employee continues. It is true that a 
workman may not returm to work and 
may take up some other job or employ- 
ment. In that. event, he forfeits the 
right of payment of the retaining allow- 
ance. But when the workman returns 
to. work when the next crushing season 
starts, the payment: of retaining allow- 
ance during the off-season, partakes. the 
nature of basic wage on a diminished 
scale. The definition of the expression 
‘salary or wage’ given in Section 2 (21) 
of the Act is wide enough. to cover the 
payment of retaining allowance to the 
workmen. It is nothing buf remunera- 
tion correlated to service and it would 
be a misnomer to call it an allowance. 
The retaining allowance does not fall 
within the purview of clause (i) of the 
exclusionary clause of Section 2 (21), 
but comes within the substantive part of 
the definition of ‘salary or wage’ in Sec- 
tion 2 (21) of the Act. The retaining 
allowance cannot be construed to be any 
other allowance which the employee is, 
for the time being, entitled. The High 
Court was, therefore, justified in holding 
that the retaining allowance paid to the 
seasonal employees was a part of their 
‘salary or wage” within the meaning of 
Section 2 (21) of the Act and, therefore, 
must be taken into account for the pur- 
pose of calculation of bonus payable 
under the Payment of Bonus Act, 1965. 
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7. For these reasons, the judgment of 
the High Court is upheld. 
Order accordingly. 
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(From: Madhya Pradesh)* 


A. P. SEN AND E. S. 
VENKATARAMIAG, JJ. 


Special Leave Petn. (Civil) No. 8720 of 
1979, D/- 11-2-1981. 

Bhagwan Dass Jain, Petitioner v. Union 
of India and others, Respondents. 


Income-tax Act (43 of 1961), Ss. 4, 14, 
and 23 (2) — Tax on income from house 
property — Computation of — House in 
occupation of assessee for purpose of his 
own residence — Computation in accord- 
ance. with S. 23 (2) is justifiable. (Con- 
stitution of India, Seventh Schedule List I 
Entry 82 and Seventh Schedule List -I 
Entry 49). 

It is open to the Income-tax Officer 
while computing the liability of an asses- 
see to tax under the Income-tax Act, 
1961 to include in the income of the as- 
sessee any amount calculated in accord- 
ance with Section 23 (2) of the Act in 
respect of a house in the occupation of 
the assessee for the purposes of his own 
residence, (Para 13) 


The computation of income for pur- 
poses of levy of income-tax in accordance 
with Section 23 (2) of the Act is justi- 
fiable under Entry 82 of List I of the 
Seventh Schedule to the Constitution. 

(Para 13) 


The word “income” in Entry 82 should 
be interpreted in its widest amplitude. 
Even in its ordinary economic sense, the 
expression “income” includes not merely 
what is received or what comes in by 
exploiting the use of a property but also 
what one saves by using it oneself. That 
which can be converted inta income can 
be reasonably regarded as giving rise to 
income. The tax levied under the Act is 
on the income (though computed in an 
artificial way) from house property in 
the above sense and not on house pro- 
perty. Entry 49 of the List II of the 
Seventh Schedule to the Constitution is 
not, therefore attracted. (Para 14) 

Moreover, the Constituent Assembly 
while enacting Entry 82 of List I of the 


*M. P. No. 636 of 1978, D/- 27-10-1978, 
(Madh Pra). 
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Sevenih Schedule to the Constitution must 
have understood that the word “income” 
used in that Entry would in any event 
include within its scope all items which 
came within the definition of income and 
were subjected to charge in the Indian 
Income-tax Act, 1922 which was in force 
at the time the Constitution was adopted. 
In the circumstances it would not be 
wrong to construe the word “income,’ in 
Entry 82 as including all items which 
were taxable under the contemporaneous 
law relating to tax on incomes which was 
in force at the time when the Constitution 
was enacted, AIR 1955 SC 58; AIR 1946 
Bom 350; 1976 Tax LR 622 (Guj); (1942) 
66 CLR 198 and (1921) 7 Tax Cas 517, 
Rel. on. Order in M. P. No. 636/78, D/- 
27-10-1978 (MP), Affirmed. (Para 13) 
Cases Referred: Chronological Paras 


1976 Tax LR 622:100 ITR 97 (Guj) 12 
AIR 1955 SC 58: 1955 SCR 829 10, 13 
AIR 1946 Bom 350: 14 ITR 298 12 
(1942) 66 CLR 198: (1942) Aus LR 73: 15 
Aus LJ 359, Resh v. The Federal Com- 
missioner of Taxation 7, 10 
(1940) 311 US 60:85 L Ed 40, United 
States v. Stewart 10 
(1928) 34 Aus LR 276, Kellow-Falkiner 
Pty. Ltd. v. Federal Commr. of Taxa- 
tion 7 
(1926) 38 CLR 153, British Imperial Oil 
Co. Ltd. v. Federal Taxation Commr. 7 
(1925) 35 CLR 422, British Imperial Oil 
Co. Ltd. v. Federal Commr. of Taxa- 
tion 7 
(1921) 7 Tax Cas 517, Governors of the 
Rotunda Hospital, Dublin v. Coman 9 
(1920) 29 CLR 39 Cf. Cornell’s Case 7 
(1920) 255 US 509:65 L Ed 751, Mer- 
chant’s Loan & Trust Co. v. Smietanka 


10 

(1919) 252 US 189: 64 L Ed 521, Eisner v. 
Macomber 10 
(1917) 23 CLR 119, Harding’s Case 7 


(1901) 4 Tax Cas 265: 1901 AC 26:83 LT 
605:70 LJQB 77, London County 
Council v. Attorney General 9 


Mr. Shiv Dayal, Sr. Advocate, Mrs. 
Bagga and Mr. S. Bagga, Advocates, for 
Petitioner. 


VENKATARAMIAH, J.:— The short 
question which arises for consideration in 
this petition for special leave to appeal 
filed under Article 136 of the Constitu- 
tion is whether it is open to the Income- 
tax Officer while computing the liability 
of an assessee to tax under the Income- 
tax Act, 1961 (hereinafter referred to as 
‘the Act’) to include in the income of the 
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assessee any amount calculated in ac- 
cordance with Section 23 (2) of the Act in 
respect of a house in the occupation of 
the assessee for the purposes of his own 
residence. The petitioner who is an asses- 
see under the Act contended before the 
High Court of Madhya Pradesh in a peti- 
tion filed under Art. 226 of the Constitu- 
tion that inclusion of any amount under 
Section 23 (2) of the Act in his income 
was unconstitutional as there could be no 
income at all in such a case accruing to 
him in the true sense of that term, the 
liability that was sought to be imposed 
under the Act in respect of his residen- 
tial house was, therefore, in its pith and 
substance ataxon building falling under 
Entry 49 of List II of the Seventh Sche- 
dule to the Constitution and hence Par- 
liament could not impose the said Habi- 
lity under a law made in exercise of its 
legislative power under Entry 82 of 
List I of the Seventh Schedule to the Con- 
stitution which authorised it only to levy 
taxes on income other than agricultural 
income. The High Court rejected the plea 
of the petitioner and dismissed the writ 
petition. The petitioner has now applied 
to this Court for special leave to appeal 
against the decision of the High Court. 

2. When the petition came up for 
hearing on February 5, 1981 before us, 
we did not find that there was any 
ground to grant special leave to appeal 
but since the case was argued with some 
persistence, we decided to give reasons 
for rejecting the prayer of the petitioner 
which we proceed to give hereunder: 

3. Section 4 of the Act lays down that 
where any Central Act enacts that in- 
come-tax shall be charged for any assess- 
ment year at any rate or rates, income- 
tax at that rate or those rates shall be 
charged for that year in accordance with, 
and subject to the provisions of the Act 
in resspect of the total income of the 
previous year or previous years, as the 
case may be, of every person. Section 14 
of the Act mentions ‘income from house 
property’ as one of the heads of income 
liable to charge. Sections 22 to 27 of the 
Act relate specifically to the levy and 
computation of tax on income from house 
property. Section 22 provides that the 
annual value of property consisting of any 
buildings or lands appurtenant thereto of 
which the assessee is the owner, other 
than such portions of such property as 
he may occupy for the purposes of any 
business or profession carried on by him 
the profits of which are chargeable to 
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income-tax, shall be chargeable to in- 
come-tax under the head “income from 
house property”. Section 23 (2) (i) of the 
Act states that where the property con- 
sists of a house in the occupation of the 
cwner for the purposes of his own re- 
sidence, the annual value of such house 
shall first be determined in the same 
manner as if the property had been let 
and further be reduced by one-half of the 
amount so determimed or one thousand 
end eight hundred rupees, whichever is 
less. Section 23 (2) (ii) of the Act pro- 
vides that where the property consists of 
more than one house in the occupation of 
the owner for the purposes of his own 
residence, the provisions of clause (i) of 
Section 23 (2) shall apply only in respect 
of one of such houses, which the asses- 
see may, at his option, specify in that be- 
half. There are some other ancillary and 
incidental provisions in the Act dealing 
with the computation of the annual value 
of such property with which we are not 
concerned in the present petition. 


4. The argument urged on behalf of 
the petitioner is that as the petitioner is 
not deriving any monetary benefit by 
residing in his own house, no tax can be 
levied on him on the ground that he is 
deriving income from that house. It is 
contended that the word ‘income’ only 
means realisation of monetary benefit 
and that in the absence of any such 
realisation by the assessee, the inclusion 
of any amount by way of notional in- 
come under Section 23 (2) of the Act in 
the chargeable income was impermissible, 
as it was outside the scope of Entry 82 of 
List I of the Seventh Schedule to the 
Constitution. 


5. Entry 82 of List I of the Seventh 
Schedule to the Constitution empowers 
Parliament to levy ‘taxes on income other 
than agricultural income’. Now it is well- 
settled that the entries in the Lists in the 
Seventh Schedule to the Constitution 
should not be read in a narrow or res- 
tricted sense and each and every subject 
mentioned in the entries should be read 
as including within its scope all ancillary 
and subsidiary matters which can fairly 
and reasonably be comprehended in it. 
Words in the Constitution conferring 
legislative. power should receive a liberal 
construction and should be interpreted in 
their widest amplitude . 


6. The expression ‘income’ according 
to Oxford Dictionary means ‘a thing that 
comes in’. Income may also be defined as 
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the gain derived; from land, capital or 
labour or any two or more of them. 

7. In Resch v. Federal Commissioner 
of Taxation. (1942) 66 CLR 198 at p. 224 
Dixon, J. of the High Court of Australia 
observed: 

“The subject of the income-tax has not 
been regarded as income in the restricted 
sense which contrasts gains of the nature 
of income with capital gains, or actual 
receipts with increases of assets or 
wealth. The subject has rather been re- 
garded as the substantial gains of persons 
or enterprises considered over intervals 
of time and ascertained or estimated by 
standards appearing sufficiently just, but 
nevertheless practical and sometimes 
concerned with avoidance or evasion more 
than with accuracy or precision of estima- 
tion. To include the annual value of the 
taxpayer’s residence owned by himself or 
used rent free and to fix it at five per cent 
of the capital value has not been consider- 
ed to introduce a new subject (Harding’s 
Case (1917) 23 CLR 119). To treat part of 
the undistributed profits earned during 
the current year as part of the assessable 
income of the shareholder imports no new 
subject (Cornell’s Case (1920) 29 CLR 39- 
Cf; Kellow-Falkiner Pty. Ltd. v. Federal 
Commr. of Taxation (1928) 34 Aus LR 
276), nor does it to substitute, in the case 
of a foreign-controlled business, for tax- 
able income ordinarily calculated a per- 
centage of gross receipts fixed by the dis- 
cretionary judgment of the Commissioner 
(British Imperial Oil Cases (1925) 35 CLR 
422; (1926) 38 CLR 153”. (emphasis sup- 
plied). 

8. In Simon’s Income-tax (Second Edi- 
tion) Volume I, page 502 dealing with the 
question of computation of income under 
Schedule 'A’ to the English Income-tax 
Act, which related to tax on the income 
attributable to property, it is stated as 
follows:— 

“It is now clear, however, that 

(1) income-tax is but one tax imposed 
by the Income-tax Acts; 

(2) income-tax is a tax upon income 
and 

(3) Sch. A is but one of five Sche- 
dules which provide varying methods of 
estimating the measure of that income 
from different sources for the purposes of 
charge to tax. 

The theory behind Sch. A is that the 
Possession of an interest in property gives 
rise to income, a theory which is not al- 
ways borne out in fact. That there may 
be no income in fact is disregarded when 
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the assessment is made. The actual or 
hypothetical income has to be measured 
by some standard for the purposes of 
taxation and the standard prescribed is 
the annual value. This principle has been 
subject to adverse comment, but once the 
theory is appreciated, the method may be 
understood and any confusion of thought, 
created by the words of the charging sec- 
tion, dispelled. The use to which land is 
put does not (apart from the excepted 
concerns mentioned in the proviso to 
para. 1 of Sch. A above) prevent it from 
being assessed under Sch. A; but if a 
trade which is not one of those excepted 
concerns is carried on on property which 
ts owned by the trader and is assessed 


under Sch. A, an allowance for the an- . 


nual value is made in computing the pro- 
fits of the trade”. (emphasis supplied) 


9. In the Governors of the Rotunda 
Hospital, Dublin v. Coman (1921-7 Tax 
Cas 517 at Pp. 586-587) which was a case 
arising from Ireland, Lord Atkinson ob- 
served thus: 


“It would, I think, be well to bear in 
mind that, to use Lord Macnaghten’s 
words in his celebrated judgment in the 
London County Council v. Attorney 
General ( (1901) 4 Tax Cas 265): (1901 AC 
26 (35)), ‘Income-tax ...... “is a tax on 
income”. When the amount of the income 
to be taxed under the Act of 1842 and the 
Acts amending it comes to be measured, 
different standards are selected, and the 
words “profits or gains” are used in re- 
ference to all the Schedules in the Act of 
1842 to describe the income, the subject 
of charge. The standard selected as a 
measure of the amount of the income to 
be taxed under Schedule A in respect of 
lands, tenements, hereditaments and 
heritages capable of occupation is the 
annual value. If the owner of such pro- 
perties as these should be himself in oc- 
cupation of them, it by no means follows 
that he will, in fact, derive from them an 
income equal to this annual value; but, as 
he has the use and enjoyment of the pro- 
perties, it is, for the purposes of the Sta- 
tute, presumed that he does derive from 
them an income equal in amount to this 
annual value, and the tax is accordingly, 
under Schedule A, assessed upon this pre- 
sumed income”. (emphasis supplied). 


10. In Navinchandra Mafatlal v. 
Commr. of Income-tax, Bombay City 
(1955 SCR 829: (ATR 1955 SC 58)) while 
justifying the levy of income-tax on capi- 
tal gains under Section 12-B of the In- 
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dian Income-tax Act, 1922 enacted by the 
Central Legislature in exercise of the 
power conferred under Entry No. 54 of 
List I of the Seventh Schedule to the 
Government of India Act, 1935 corres- 
ponding to Entry 82 of ListI of the 
Seventh Schedule to the Constitution, 
Das, J. (as he then was) having observed 
at page 837 thus: 


“What, then, is the ordinary, natural 
and grammatical meaning of the word 
“income”? According to the dictionary it 
means “a thing that comes in”. See Oxford 
Dictionary, Vol. V, page 162; Stroud, 
Vol. II, pages 14-16). In the United States 
of America and in Australia both of which 
also are English speaking countries the 
word “income” is understood in a wide 
sense so as to include a capital gain. Re- 
ference may be made to Eisner v. Macom- 
ber, (1919) 252 US 189: 64 L. Ed. 521 Mer- 
chants’ Loan & Trust Co. v. Smietanka 
(1920) 255 US 509; 65 L. Ed. 751, and Uni- 
ted States v. Stewart, (1940) 311 US 60: 
85 L. Ed. 40, and Resch v. Federal 
Commr. of Taxation, (1942) 66 CLR 198. 
In each of these cases very wide meaning 
was ascribed to the word “income” as its 
natural meaning”. 

Proceeded to hold at page 838: 


“As already observed, the word should 
be given its widest connotation in view of 
the fact that it occurs in a legislative head 
conferring legislative power”. 

11. In the above case this Court held 
that the word “income” in Entry No. 54 
of List I of the Seventh Schedule to the 
Government of India Act, 1935 should be 
given a meaning wider than the connota- 
tion given to it in the English Income- 
tax Act, 1918 under which income attri- 
butable to property was chargeable under 
Schedule ‘A’ thereof. 


12. Now coming to the specifie ques- 
tion of the charge arising under Sec- 
tion 23 (2) of the Act, it is already, seen 
that in Australia the annual value of the 
tax payer’s residence owned by himself 
or used rent free is taken for considera- 
tion for purposes of levy of income-tax. 
In England too in the case of a residence 
of the assessee, computation of income is 
made on the basis of presumed income. In 
D. M. Vakil v. Commr. of Income-tax (14 
ITR 298: (AIR 1946 Bom 350)) which was 
a case arising under the Indian Income- 
tax Act, 1922, the High Court of Bombay 
held that under Section 9 of that Act the 
tax was payable by an assessee in respect 
of the bona fide annual value of the pro- 
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perty irrespective of the question whether 
he received that value or not. The High 
Court of Gujarat has also taken the same 
view in Sakarlal Balabhai v. Income-tax 
Officer, Special Investigation Circle IV, 
Abmedabad ( 100 ITR 97: (1976 Tax LR 
622) ). 

13. There is one other circumstance 
which persuades us to take the view that 
computation of income for purposes of 
levy of income-tax in accordance with 
Section 23 (2) of the Act is justifiable 
under Entry 82 of List I of the Seventh 
Schedule to the Constitution. It is to be 
borne in mind that the Government of 
India Act, 1935 was enacted when the In- 
dian Income-tax Act, 1922 was in force. 
Section 9 of the Indian Income-tax Act, 
1922 provided for levy of income-tax on 
the basis of the bona fide annual value of 
the property even when it was in the oc- 
cupation of the assessee for the purposes 
of his own residence. While enacting 
Entry 54 of List I of the Seventh Sche- 
dule to the Government of India Act, 
1935, the British Parliament must have 
had in its view the Indian Income-tax 
Act, 1922 which was probably the only 
law relating to tax on incomes in force in 
British India then. Similarly the Consti- 
tuent Assembly while enacting Entry 82 
of List I of the Seventh Schedule to the 
Constitution must have understood that 
the word ‘income’ used in that Entry 
would in any event include within its 
scope all items which came within the 
definition of income and were subjected 
to charge in the Indian Income-tax Act, 
1922 which was in force at the time the 
Constitution was adopted. That the Con- 
stitution makers had the Indian Income- 
tax Act, 1922 in their view is borne out 
from Article 270 (1) of the Constitution 
which provides for collection of taxes on 
income by the Government of India and 
distribution thereof between the Union 
and the States, Article 366 (1) which de- 
fines ‘agricultural income’ as agricultural 
income as defined for the purposes of the 
enactments relating to Indian Income-tax 
and Article 366 (29) which defines ‘tax on 
income’ as including a tax in the nature 
of an excéss profits tax. In the circum- 
stances it would not be wrong to construe 
the word ‘income’ in Entry 82 as includ- 
ing all items which were taxable under 
the contemporaneous law relating to tax 
on incomes which wasin force at the 
time when the Constitution was enacted 
when as observed by this Court in the 
case of Navinchandra Mafatlal (AIR 1955 
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SC 58) (supra) the word ‘income’ in 
Entry 82, is capable of a wider meaning 
than what was given to itin the Indian 
Income-tax Act, 1922 or the English Act 
of 1918. 


14. Even in. its ordinary economic 
sense, the expression ‘income’ includes 
not merely whatis received or what 
comes in by exploiting the use of a pro- 
perty but also what one saves by using it 
oneself. That which can be converted into 
income can be reasonably regarded as 
giving rise to income. The tax levied 
under the Act is on the income (though 
computed in an artificial way) from house 
property in the above sense and not on 
house property. Entry 49 of List II of the 
Seventh Schedule to the Constitution is 
not, therefore, attracted. The levy in ques- 
tion squarely falls under Entry 82 of 
List I of the Seventh Schedule to the 
Constitution. 


15. Hence we do not find any merit in 
the contentions urged on behalf of the 
petitioner. 


16. For the foregoing reasons, the 
leave prayed for is refused and the peti- 
tion is dismissed. f 

Petition dismissed. 
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= 1981 All. L. J. 228 
(From :— Allahabad) 
Y. V. CHANDRACHUD, C, J. AND 
A. P. SEN, J. 
Criminal Appeal No, 163 of 1979, D/- 
11-2-1981, 
Dudh Nath Pandey, Appellant v, State 
of U. P., Respondent. 


(A) Evidence Act (1 of 1872), Sec- 
tions 27, 3 — Recovery —.Murder case 
— Recovery of pistol at the instance of 
accused — Evidentiary value. 


Evidence of recovery of the pistol at 
‘the instance of the accused cannot by 
itself prove that he who pointed out the 
weapon wielded it in offence, Where the 
statement accompanying the discovery 
is woefully vague to identify the author- 
ship of concealment, the pointing out of 
the weapon may at best prove the ac- 
cused’s knowledge as to where the wea- 
pon was kept. (Para 15) 


(B) Constitution of India, Art. 136 — 
Criminal appeal — Concurrent findings 
of fact — Interference by Supreme Court. 
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It cannot be said that the mere circum- 
stance that two or more Courts have taken 
the same view of facts shuts out all 
further inquiry into the correctness of 
that view. Concurrence is not an in- 
surance against the charge of perversity 
though a strong case has to be made out 
in order to support the charge that find- 
ings of fact recorded by more than one 
Court are perverse, that is to say, they 
are such that no reasonable tribunal could 
have recorded them. The merit of the 
normal rule that concurrent findings 
ought not to be reviewed by the Supreme 
Court consists in the assumption that it 
is not likely that two or more tribunals 
would come to the same conclusion 
unless it is a just and fair conclusion to 
come to, (Para 18) 


In the instant case, the view of the 
evidence taken by the Sessions Court 
and the High Court is, at least, a re- 
asonable view to take and therefore, the 
Supreme Court did not reopen the whole 
ease on evidence, (Para 18) 


(C) Evidence Act (1 of 1872), Secs, 11 
and 3 — Plea of alibi — Defence wit- 
nesses — Appreciation of evidence, 
(Evidence — Appreciation of), 

Defence witnesses are entitled to equal 
treatment with those of the prosecution. 
And, Courts ought to overcome their 
traditional, instinctive disbelief in de- 
fence witnesses. Quite often, they tell 
lies but so do the prosecution witnesses. 

(Para 19) 


The plea of alibi postulates the physi- 
cal impossibility of the presence of the 
accused at the scene of offence by re- 
ason of his presence at another place. 
The plea can therefore succeed only if 
it is shown that the accused was so far 
away at the relevant time that he could 
not be present at the place where the 
crime was committed. (Para 19) 


The evidence of the defence witnesses, 
in the instant case, accepting it at its 
face value, is consistent with the ac- 
cused’s presence at the factory at 8.30 
A.M, and at the scene of offence at 9.00 
AM. So short is the distance between 
the two points, The workers punch their 
eards when they enter the factory but 
when they leave the factory, they do not 
have to punch 
The accused, in all probability, went to 
the factory at the appointed hour, left 
it immediately and went in search of his 
prey. He knew when, precisely, deceas- 
ed would return after dropping his .sister 
at the school. The accused appears to 
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have attempted to go back to his work but 
that involved the risk of the time of his 
re-entry being punched again. That is 
how he was arrested at about 2.30 P.M., 
while he was loitering near the pan- 
shop in front of the factory. There is 
no truth in the claim that he was ar- 
rested from inside the factory. (Para 19) 


(D) Penal Code (45 of 1860), Sec. 302 
— Murder — Sentence — Young college- 
going boy was murdered because he was 
trying to wean away his sister from the 
influence of accused — However, in view 
of the insult hurled at accused by the 
deceased the previous evening and 
mental turmoil and sense of being social- 
ly wronged through which accused was 
passing, the Supreme Court reduced the 
sentence from death to imprisonment for 
life. Decision of Allahabad High Court, 
D/- 23-8-1978, Reversed. 


A young college-going boy was mur- 
dered because he was trying to wean 
his sister R, from the influence of the 
accused who had set his heart upon her, 
But the accused was smarting under the 
insult hurled at him by the deceased, the 
previous evening. The dispute assumed 
the proportions of a feud over social 
status, the poor man fretting that the 
rich man’s daughter would not be allow- 
ed to marry him for the mere reason 
that he did not belong to an equal class 
of society, And it is evident that he 
believed, rightly or wrongly, that R 
was not unwilling to take him as a 
husband. The mental turmoi! and the 
sense of being socially wronged through 
which the accused was passing cannot 
be overlooked while deciding which is 
the appropriate sentence to pass. The 
rule being that for the offence of murder, 
the normal sentence is the sentence of 
life imprisonment and not of death. 

(Para 21) 


If witnesses on whose evidence the 
life of an accused hangs in the balance, 
do not choose to reveal the whole truth, 
the Court, while dealing with the ques- 
tion of sentence, has to step in intersti- 
tially and taken into account all reasona- 
ble possibilities, having regard to the 
norma] and natural course of human af- 
fairs. Since a part of the crucial event 
has been screened from the Courts 
scrutiny and the possibility of an alterca- 
tion between the accused and the de- 
ceased cannot reasonably be excluded, 
the Supreme Court considered it unsafe 
to sentence the accused to the extreme 
penalty, and hence set aside the sentence 
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of death imposed on the accused and 
sentenced him to imprisonment for life. 
Decision of Allahabad High Court D/- 
23-8-1978, Reversed. (Paras 22, 23) 


CHANDRACHUD, C, J.:— A college- 
going boy called Vijay Bhan Kishore 
was shot dead on the morning of Novem- 
ber 2, 1976 near the Hathi Park, Daya- 
nand Marg, Allahabad. The appellant 
was convicted for that offence under Sec- 
tion 302 of the Penal Code by the learn- 
ed Third Additional Sessions Judge, 
Allahabad and was sentenced to death. 
The order of conviction and sentence 
having been confirmed by the High 
Court of Allahabad by its judgment 
dated August 23, 1978, the appellant has 
filed this appeal by Special Leave, 


2. Vijay Bhan Kishore alias Pappoo 
was the son of an Advocate called Brij 
Bhan Kishore who died in about 1967 
leaving behind a widow, three daughters 
and Pappoo. The youngest of the three 
daughters was married while the two 
elder were working as school teachers. 
Out of those two Ranjana Kishore was a 
teacher in the St. Anthony’s Convent. 


3. The appellant, Dudh Nath Pandey, 
who was a motor-car driver by occupa- 
tion, used to live as a tenant in an out- 
house of a sprawling bungalow belong- 
ing to the family of the deceased, 
situated at 17, Stanley Road, Allahabad. 
The appellant developed a fancy for Ran- 
jana who was about 20 years of age, 
when he came to live in the out-house. 
The overtures made by the appellant to 
Ranjana created resentment in her 
family and its only surviving male mem- 
ber, her brother Pappoo, took upon him- 
self the task of preventing the appellant 
from pursuing his sister. As a first step, 
the appellant was turned out of the out- 
house. Soon thereafter, he filed an ap- 
plication before the City Magistrate, 
Allahabad, asking for the custody of Ran- 
jana, alleging that she was his lawfully 
wedded wife. That application was 
dismissed by the learned Magistrate 
after recording the statement of 
Ranjana, in which she denied that she 
was married to the appellant, The ap- 
pellant thereafter filed a habeas corpus 
petition in the Allahabad High Court al- 
leging that Ranjana was detained unlaw- 
fully by the members of her family, in- 
cluding her uncle K. P. Saxena, and ask- 
ing that she be’ released from their 
custody. Ranjana denied in that proceed- 
ing too that she was married to the ap- 
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pellant or that she was unlawfully de- 
tained by the members of her family. 
The habeas corpus petition was dismiss- 
ed by the High Court on November 8, 
1973. On August 1, 1975, the Principal 
of St, Anthony’s Convent made a com- 
plaint to the police that the appellant 
had made indecent overtures to Ranjana, 
The appellant was arrested as a result 
of that complaint. 
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4. On November 1, 1976, Ranjana was 
having an evening stroll with her bro- 
ther, the deceased Pappoo, in the com- 
pound of their house. The appellant 
came there in a rikshaw, abused Pappoo 
and is alleged to have threatened to kill 
him, if he dared oppose his, the appel- 
lant’s, marriage with Ranjana. As a 
result of these various incidents and the 
family’s growing concern for Ranjana’s 
safety, Pappoo used to escort Ranjana 
every morning to the school where she 
was teaching. 


5. On the following day, i. e, on 
November 2, 1976, Pappoo took Ranjana 
to her school on his scooter as usual. 
The classes used to begin at 9.30 A.M., 
but Ranjana used to go to the school 33 
to 40 minutes before time for correcting 
the students’ home-work. After dropp- 
ing Ranjana at the school, Pappoo start- 
ed back for home on his scooter, While 
he was passing by the Children’s Park, 
known as the Hathi Park, the appellant 
is alleged to have fired at him with a 
country-made pistol. Pappoo fell down 
from his scooter and died almost instan- 
taneously, 


6. The occurrence is said to have been 
witnessed by Harish Chandra (P.W, 3), 
a domestic servant of the family of the 
deceased and by Harish Chandra’s friend 
Ashok Kumar (P.W. 1). Harish Chandra 
used to live in the out-house of the de- 
ceased’s bungalow at 17, Stanley Road, 
while Ashok Kumar, who generally lived 
at Kanpur, is said to have come to Al- 
lahabad the previous day in search of 
employment, Almost immediately after 
Pappoo and Ranjana left the house on 
the scooter, Ashok Kumar and Harish 
Chandra too left the house as the former 
wanted to see the Hathi Park. They 
were nearabout the gate of the park, 
which isafew steps away from the scene 
of occurrence, when the deceased Pappoo 
was passing along on his scooter, after 
dropping Ranjana at the St. Anthony’s 
Convent. Ashok Kumar and Harish 
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Chandra are alleged to have seen the ap- 
pellant, who was standing near the mor- 
thern boundary of the park, firing a 
Shot at Pappoo. The appellant re-loaded 
his pistol and is said te have run away 
towards the South-east, 


7. Ashok Kumar and Harish Chandra 
rushed to St. Anthony’s Convent in a 
Tikshaw and informed Ranjana Kishore 
about the murder of her brother. Ran- 
jana went to the scene of imcident along 
with them and on finding that her bro- 
ther was dead, she went straight to the 
Cannington police station which is about 
2 kms, away. She wrote out the report 
(Ex. Ka-1) in her own hand and submit- 
ted it to the officer-in-charge of the 
police station at 9.45 A.M. In the mean- 
time, information of the murder had 
reached the police station of Colonelganj, 
within the ‘jurisdiction’ of which the 
murder bad taken place 

8. The police deserve a word of ap- 
preciation because they did not, as usual, 
enter into a squabble as to in whose 
‘Jurisdiction’ the offence had taken place. 
R. B. L Srivastava, the sub-inspector 
attached to Colonelganj police station, 
went within minutes to the scene of 
offence and, believing that Pappoo was 
alive, sent him in a jeep to the Tej 
Bahadur Sapru hospital. A little later, 
P. S. I. Chandrapal Singh of ‘the Can- 
nington police station arrived on the 
scene and started the investigation. He 
took charge of an empty cartridge-shell 
and the blood-stained earth and later, he 
sent the dead body of Pappoo for post- 
mortem examination, 


9. P. S. 1, Srivatava arrested the ap- 
pellant at about 2.30 p. m, while he was 
standing near a pan-shop in front of the 
Indian Telephone Industries, Naini, 
where he used to work. The appellant 
was taken to the scene of offence where 
he made a certain statement and ‘took 
out a loaded pistol from a ‘heap of 
rubbish tyiag on the Kamla Nehru Road; 
being the direction im which he had run 
away after killing . Pappoo. - The 
Ballistic expert, Budul Ra:, opmed that 
the empty cartridge-shell, which was 
tying at the scene of offence, was fired 
from that particular pistol, 


10. Dr. G. S. Saxena, who conducted 
the post-mortem examination found a 
Single gun-shot injury en the left side 
of the chest of the deceased, below the 
armpit. The injury had caused seven 
pellet wounds, each measuring 1/3” in 
diameter. Seven pellets were recovered 
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from the body. The injury, aecording 
fo Dr. Saxena was sufficient in the ori- 
Mary course of nature to cause death. 

11. The appellant stated in his de- 
fence that he used to live in ‘the house 
of the deceased as the guest of the family 
and ast as a tenant and that Ranjana 
got intimate with him during that period. 
He left the house beacause she told him 
that there was danger to his life. The 
murder of Pappoo, according tm ithe ap- 
pellant, was engineered iby Dr. K, P. 
Saxena, the maternal wnole of dhe Ge- 
ceased, The appellant denied his hana 
im the murder, saying that ihe had ne 
meason to do so since the daceased’s 
mother and the other members of the 
family desired that he should marry 
Ranjana. . ; 

12, The appellant examined five wit- 
messes to prove his alibi, his contention 
being that he was an duty at the Indian 
Telephone Industries, right from 8.30 
AM. on the date of the incident and that 
he was arrested from inside the factory 
at about 2.30 P, M. while on duty, 

13. The leamed Additional Sessians 
Judge, Allahabad, examined the Deputy 
Superintendent of Police R. P. Bhanu, 
and the General Manager of the ‘Indian 
Telephone’ Industries as Court witnesses. 

14. The prosecution examined 13 wit- 
messes in support of its case that the ap- 
pellant had committed the murder of 
Pappeo, Ashok Kumar (P. W. 1) and 
Harish Chandra (P. W, 3) were examined 
as eye-witnesses to the incident. ‘Ran- 
jana Kishore (P. W. 2) was examined ‘to 
prove the motive for fhe murder as 
also for showing that the deceased 
Pappoo had taken her to the school on 
his scooter and that, soon thereafter, she 
was informed ‘by the two ‘eye-witnesses 
of the murder. Ram Kishore (P. W, 4) 
was examined tọ prove the arrest of the 
appellant and the recovery of the loaded 
Pistol PSL Srivastava (P. W, 9) and 
P.S.I., Chandrapal Singh (P.W. 10) deposed 
about the various steps taken during ‘the 
course of investigation. ‘Dr. G., S. Saxena 
Œ. W. 11) was examined in order to 
show the nature of the injuries suffered 
by the deceased while Budul Rai’ (P. W. 
12) stated that the empty cartridge-shell 
which was lying at the scene of ‘offence 
was fired from the particular ‘pistol 
which is stated to have been recovered 
at the instance of the appellant, ‘The 
other prosecution witnesses are mostly 
of a formal nature. 

15, Were this a case of circumstantial 
evidence, different considerations ‘would 
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have prevailed. because the balance af 
evidence: after excluding the testimony 
of the two eye-witnesses is mot of the 
Standard required. im cases dependent 
wholly om circumstantial. evidence. Evi- 
dence: of recovery of the pistol at the 
instance of the appellant cannot by it- 
self prove that: he who pointed out. the 
weapon wielded it in. offence. The state 
ment accompanying the discovery is wae- 
fully vague: to identify the authorship 
of. concealment, with the result: that. the 
pointing, ont: of: the weapon may at best 
prove: the appellants knowledge as te 
where the weapon was: kept. The evi- 
dence of: the Ballistic expert carries. the 
proof of the: charge a significant step 
ahead, but: not near enough, because al 
the highest, it shows that: the shot which 
killed Pappoo was. fired from the pistol 
which was pointed out by the appellant. 
The evidence surrounding the discovery 
of the: pistol may not. be discarded as 
wholly untrue but it leaves a few sigmi- 
ficant questions unanswered andi creates: 
a sense: of uneasiness in the mind of a 
Criminal. Court, the Court of conscience 
that it. has. tm be: How could the appel- 
lant have an opportunity to conceal the 
pistol im bread-day light om a public 
thoroughfare? If he re-loaded the pistol 
aS a measure of self protection, as sug- 
gested by the prosecution, why did he 
get rid of it so quickly by throwing it 
near the Mathi Park itself? And how 
come that: the police hit. upon none better 
tham Ramm Kishore (P. W. 4) to witness 
the discovery of! the pistol? Ram Kishore 
hadı already deposed! im sevem different 
cases im favour of the prosecution amd 
was evidently at, the beck and call of the 
police,, 









16. But. the real hurdle in the way 
of the appellant is. the evidence of the 
eye-witnesses:: Ashok Kumar (P.W. 1) 
and Harish Chandra (P. W. 3). Shri 
R. C Kohli who appears for the appel- 
fant. made a valiant attempt to demolish 
their evidence hut.in. spite: of the counsels 
able. argument, we find it difficult to hold 
that the eye-witnesses have perjured 
themselves, by claiming, to be present at 
the time and. place of the occurrence, It 
is. true: that Harish Chandra, whe was 
working, as a domestic servant with the 
deceased's, family, should. normally have 
been doing, his daily morning, chores. 
Few masters would permit a household 
servant tœ go away ona sight-seeing, 
spree right in the morning. But there 
are: at. least. two: plausible reasons which 
lend! assurance to the claim that. Harish 
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Chandra left the House almost immredia- 
tely after the deceased Pappoo drove 
away witk his sister Ramjfana Ashok 
Kumar had. came to Allahabad the pre- 
vious evening and he wanted fo go fo 
the Hathi Park where. though it is called 
a children’s park, adults too fimd their 
merriment. There is nothing funda- 
mentally improbable im Ashok Kumar 
coming to Allahabad im search of em- 
ployment and equally, nothing imherently 
strange in the two friends going out on 
a frolie. Amd though a small considera- 
tion, it is relevant that the normal morn- 
ing routine of Harish Chandra was to 
help im the kitchem but the 2nd Novem- 
ber, 1976 was am Ekadashi day and 
ARTS there was not much to do for 
inm. 


17.. The second reason. is more weighty 
and almost clinches. the issue. The 
evidence of Ranjana (P.W. 2) shows be- 
yond the manner of doubt that Harish 
Chandra and Ashok Kumar broke to her 
the news of her brother’s murder, while 
she was in the school, The events after 
fhe murder happened in such quick suc- 
cession that there was no time for any 
one to contrive and confabulate, Within 
fen minutes of the occurrence, Ranjana 
was informed of the incident by the twa 
eye-witnesses and within a few moments 
thereafter she went to the scene of the 
tragedy. Her F.I. R., (Ex. Ka-t) was 
recorded at the police station at 9.45 
am, A fact of preponderating impor- 
tance is that the story which Ranjana 
disclosed in the FER. is precisely the 
same as the witnesses, including her- 
self, narrated in fhe Court. The F. LR., 
fs a brief document of a page and half. 
But ft is remarkable that it mentions (1) 
that the appellant wanted to marry 
Ranjana and was harassing her towards 
that end; (2) that there was a quarrel 
between the Appellant and Pappoo the 
previous evening, in which the former 
gave a threat of life to the Tatter; (3) . 
that Ranjana Ieft for the school on the 
day of occurrence at 845 A.M., and (4) 
that. soon thereafter, Harish Chandra 
anid Ashok Kumar met her at the school 
and conveyed to her that they had gone 
to see the Hathi Park when, while 
Pappoo was passing along the road, the 
Appellant fired a shot at him. We con- 
sider it beyond: the normal vange. of 
haman propensities that Ranjana could 
have built up the whole story withm 
three quarters of an hour which inter- 
vened between the time that she learnt 
Gf her brother’s murder and the lodging 
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by her of the F. I. R. She could not 
have taken the risk of creating a false 
witness by placing Ashok Kumar, who 
normally resided in Kanpur, alongside 
Harish Chandra. With the death of her 
brother, her own house was left with- 
out a male member. At home was an 
ailing mother and two other sisters, 
more or less of her own age, There was 
no one to advise her upon the hatching 
of a conspiracy to involve the appellant 
and she could rot have been in a proper 
frame of mind to do anything of the 
kind on her own. Her inexperience of 
life, the promptness with which she gave 
the F. I. R, and the wealth of details she 
mentioned therein afford an assurance 
that the story of the eye-witnesses is 
true in so far as it goes. Shri Kohli’s 
submission that Ranjana’s F., I. R. is 
ante-timed and must have been record- 
ed late in the evening leaves us cold. 


18. Shri Kohli has pointed out a de- 
fect here and an improbability there in 
the evidence of the eye-witnesses but it 
has to be borne in mind that the Trial 
Court and the High Court have 
concurrently believed that evidence. 
We do not suggest that the 
mere circumstance that two or more 
Courts have taken the same view of 
facts shuts out all further inquiry into 
the correctness of that view. For ex- 
ample, concurrence is not an insurance 
against the charge of perversity though 
a strong case has to be made out in 
order to support the charge that findings 
of fact recorded by more than one Court 
are perverse, that is to say, they are 
such that no reasonable tribunal could 
have recorded them, The merit of the 
normal rule that concurrent findings 
ought not to be reviewed by this Court 
consists in the assumption that it is not 
likely that two or more tribunals would 
come to the same conclusion unless it 
is a just and fair conclusion to come to. 
In the instant case, the view of the evi- 
dance taken by the Sessions Court and 
the High Court is, at least, a reasonable 
view to take and that is why we are not 
disposed, so to say, to re-open the whole 
case on evidence. We have indicated 
briefly why we consider that the eye- 
witness account accords with the broad 
probabilities of the case. 

19. Counsel for the appellant pressed 
hard upon us that the defence evidence 
establishes the alibi of the appellant. We 


think not; The evidence led by the 
appellant to show that at the 
relevant time, he was on duty at 
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his usual place of work at Naini 
hás a certain amount of plausibility but 
that is about all. The High Court and 
the Sessions Court have pointed out many 
a reason why that evidence cannot be 
accepted as true. The appellant’s col- 
leagues at the Indian Telephone Indus- 
tries made a brave bid to save his life 
by giving evidence suggesting that he 
was at his desk at or about the time 
when the murder took place and fur- 
ther, that he was arrested from within 
the factory. We do not want to attribute 
motives to them merely because they 
were examined by the defence. Defence 
witnesses are entitled to equal treat- 
ment with those of the prosecution. And 
Courts ought to overcome their tradi- 
tional, instinctive disbelief in defence 
witnesses, Quite often, they tell lies but 
so do the prosecution witnesses, Grant- 
ing that D. Ws. 1 to 5 are right, their evi- 
dence, particularly in the light of the 
evidence of the two Court witnesses, is 
insufficient to prove that the appellant 
could not have been present near the 
Hathi Park at about 9.00 A. M. when the 
murder of Pappoo was committed. The 
plea of alibi postulates the physical im- 
possibility of the presence of the accus- 
ed at the scene of offence by reason of 
his presence at another place. The plea 
can therefore succeed only if it is shown 
that the accused was so far away at the 
relevant time that he could not be pre- 
sent at the place where the crime was 


- committed, The evidence of the defence 


witnesses, accepting it at its face value, 
is consistent with the appellant’s pre- 
sence at the Naini factory at 830 A.M. 
and at the scene of offence at 9.00 A.M. 
So short is the distance between the two 
points, The workers punch their cards 
when they enter the factory but when 
they leave the factory, they do not 
have to punch the time of their exit. 
The appellant, in all probability, went 
to the factory at the appointed hour, 
left it immediately and went in search 
of his prey. He knew when, precisely, 
Pappoo would return after dropping 
Ranjana at the school. The appellant ap- 
pears to have attempted to go back to his 
work but that involved the risk of the 
time of his re-entry being punched again. 
That is how he was arrested at about 
2.30 P. M. while he was loitering near 
the pan-shop in front of the factory. 
There is no truth in the claim that he 
was arrested from inside the factory. 


20. That settles the issue of guilt. We 
agree with. the view of the High Court 
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and the Sessions Court and uphold the 
appellant’s conviction under Section 302 
of the Penal Code. 

21. The question of sentence has grave- 
ly agitated our minds. A young col- 
lege-going boy was murdered because he 
was tryingtowean awayhis sister from 
the influence of the appellant who had set 
his heart upon her. But there are two 
reasons why we are not disposed to con- 
firm the death sentence, In the first 
place, the appellant was smarting under 
the insult hurled at him by the deceased 
Pappoo, the previous evening. As stated 
by Ranjana in the F.I.R., when the ap- 
pellant proclaimed his determination to 
marry her, Pappoo retorted: “You are a 
man of two Paisa’s worth. How can you 
dare to marry my sister? I will break 
your hands and feet.” A poor motor-car 
driver that the appellant was, he must 
have been offended enormously that his 
poverty was being put up as the reason 
why Ranjana would not be allowed to 
marry him. The dispute thus assumed 
the proportions of a feud over social 
status, the poor man fretting that the 
rich man’s daughter would not be al- 
lowed to marry him for the mere reason 
that he did not belong to an equal class 
of society. And it is evident that he 
believed, rightly or wrongly, that Ran- 
jana was not unwilling to take him as a 
husband. It is in the immediate back- 
ground of the previous evening’s inci- 
dent that the question of sentence has 
perforce to be considered. That inci- 
dent cannot certainly be considered as 
affording “sudden” provocation to the 
appellant for the crime committed by 
him the next morning and, therefore, if 
cannot reduce the offence of murder 
into a lesser offence. But, the mental 
turmoil and the sense of being socially 
wronged through which the appellant 
was passing cannot be overlooked while 
deciding which is the appropriate sen- 
tence to pass, the rule being that, for 
the offence of murder, the normal sen- 
tence is the sentence of life imprison- 
ment and not of death. 

22. Secondly, Harish Chandra and 
Ashok Kumar do not appear to have re- 
vealed the whole truth to the Court. If 
the appellant had fired a shot at Pappoo 
while the latter was driving along on 
his scooter, and if Pappoo, as is alleged 
dropped dead, his scooter would have 
dragged him ahead and in that process 
he would have received some injury. 
The scooter too would have been damag- 
ed, howsoever slightly.- But it is strange 
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that apart from the gun-shot wound, 
Pappoo had no other injury on his per- 
son except an abrasion on the left side of 
the chest which was evidently caused by 
the gun-shot itself. The scooter was 
not damaged at all, except for the mark 
of pellets, And, most importantly, the 
scooter was not lying on the road but 
was “standing”, Pappoo seems to have 
stopped on seeing the appellant. and 
quite clearly, there was an.exchange of 
hot words between them which culmi- 
nated in Pappoo’s murder, The death 
of the brave, young lad which has de- 
prived the family of the succour of its 
only male member is to be deeply lam- 
ented. But, if witnesses on whose evi- 
dence the life of an accused hangs in 
the balance, do not choose to reveal the 
whole truth, the Court, while dealing 
with the question of sentence, has to 
step in interstitially and take into ac- 
count all reasonable possibilities, having 
regard to the normal and natural course 
of human affairs. Since a part of the 
crucial event has been screened from the 
Court’s scrutiny and the possibility of 
an altercation between the appellant and 
the deceased cannot reasonably be ex- 
cluded, we consider it unsafe to sentence 
the appellant to the extreme penalty. 


23. In the result, we confirm the con- 
viction of the appellant under Sec. 302 
of the Penal Code but set aside the 
sentence of death imposed upon him. 
We sentence the appellant to imprison- 
ment for life. The appeal is, accord- 
ingly, allowed partly. . 


Appeal partly allowed. 
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Official Secrets Act (19 of 1923), S. 14 
— Scope — Section does not deprive 
right of accused under Cr.P.C. to get 
copies of statements of witnesses, docu- 
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Cal 535, Overruled, ((i) Criminal P. C. 


(1898), Ss. 207, 173, 251A, 252, 548; (ii) 
Constitution of India, Article 21; (iji) 


Calcutta High Court Criminal Rules and 
Orders, Br. 308, 310, (div) Evidence Act 
(1872), S. 126). ` 

Section 14, apart from providing that 
the proceedings of the Court may be 
held in camera under the circumstances 
mentioned in the section, does not in 
any way affect or override the provisions 
of the Criminal Procedure Code relating 
to enquiries or trials held thereunder. 
Section 14 does not in any way deprive 
the valuable rights of the accused to get 
copies of the statement recorded by the 
Magistrate or statements of witnesses 
recorded by the police or the documents 
obtained ‘by the police during the inves- 
tigation as envisaged by Criminal Rules 
framed under the Code of Criminal Pro- 
cedure by various High Courts nor does 
S. 14 in any way affect the right of the 
accused to get copies under Section 548, 
Cr. P.C. The opening words of S. 14 do 
not amount to a non obstante clause but 
are merely in the nature of an enabling 
‘provision reserving the inherent powers 
of the Court to exclude the public from 
the proceedings if the Court is of the 
opinion that it is just and expedient to 
do so. (Paras 14, 17 to 21) 

It is true that offences under the Act 
are very serious offences and maintenance 
of secrecy is of the very essence of the 
matter but that by itself will not justify 
the legislature to pass an Act so as to 
deprive an accused of the valuable right 
to defend or, for that matter to stifle 
the defence itself. (Para 15) 

If it is assumed that S. 14 by using 
the word “publication” deprives an ac- 
cused of getting any copies of the state- 
ment of witnesses or of the judgment 
under S&S. 548, Cr.P.C. or Criminal 
Rules 308 and 310 framed by the Cal- 
cutta High Court, then it would be dif- 
ficult to uphold the constitutional vali- 
dity of S. 14 because then the procedure 
would become extremely unreasonable 
harsh and prejudicial to the accused as 
a result of which the case would have 
been tried according to a procedure 
which will not be in consonance with 
the provisions of Art. 21 of the Constitu- 
tion. AIR 1978 SC 597, Rel. on. 


(Para 23) 
n the instant case certain accused 
were prosecuted under the Official 


Secrets Act. Their lawyer was allowed 
to take copious notes of the statements 
of witnesses in order to be in a position 
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witnesses, subject to 
condition that he should produce the 
notes before the Magistrate when so 
directed. The counsel, however, refused 
to produce the notes before the Magis- 
trate on ground that it contained certain 
instructions from his client and thus 
amounted to privileged communication 
within S. 126 of the Evidence Act. 

Held that the lawyer was entitled to 
claim privilege and there was no impro- 
priety in his refusing to show the notes 
fo the Magistrate. (1974) 1 Cal HC (N) 
325, Reversed. AIR 1970 Cal 535 and AIR 
1969 Cal 535, Overruled. (Para 26) 
Cases Referred ; Chronological Paras 
ATR 1978 SC 597: (1978) 2 SCR 621 

22, 23 
1975 Cri LJ 304: 78 Cal WN 313 9, 10 
(1975) 1 All ER 142 : (1974) 3 WLR 801: 

1975 QB 637, R. v. Socialist Worker 

Printers & Publishers Ltd. ‘ 15 
AIR 1970 Cal 535 : 1970 Cri LJ 1631 25 
AIR 1969 Cal 535 : 1969 Cri LJ 1361 8 
ATR 1967 SC 1: (1966) 3 SCR 744 11, 12 
AIR 1952 SC 369 : 1953 SCR 1 18 

M/s. D. N. Mukherjee, M. M. Kshtriay, 
A. K. Ganguli and G. S. Chatterjee, Ad- 
vocates, for Appellant; Mr. T, S. Arora, 
Advocate (for Nos. 1 and 3-17) and Mr. 
Uma Dutta, Advocate (for No. 2), for 
Respondents. 

FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
dated April 5, 1974 of the Calcutta High 
Court* by whichthe order of the trial 
court was set aside and the case was re~ 
mitted for fresh hearing in the light of 
the directions given by the High Court. 
The High Court further directed that the 
Commitment Inquiry held by Mr. R. P. 
Roy Chowdhury, who was the trial 
Magistrate, should be held by some other 
Magistrate. 

2. The facts of the case lie within a 
very narrow compass and the central 
controversy turns upon the interpreta- 
tion of S. 14 of the Official Secrets Act, 
1923 (hereinafter referred to as the ‘Act’). 
It appears that a complaint was filed on 
the 20th March 1969 against 38 accused 
persons under Section 120B of the Indian 
Penal. Code read with Sections 3, 9 and 
10 of the Act. The charges against the 
accused were no doubt very serious and 
concerned the security of the State, as 
the accused persons are alleged to have 
passed on some military secrets to the 
enemy resulting in serious detriment to 
the safety and security of our country. Of 


“Reported in (1974) 1 Cal HC (N) 325. 


to cross-examine 
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the 38 accused persons named in the 
chargesheet, only 17 were in custody and 
a commitment inquiry into the charges 
was held against them by the trial 
Magistrate, 


3. During the commitment inquiry 
the State filed an application under Sec- 
tion 14 of the Act praying that the pro- 
ceedings be held in camera and public 
should be excluded from attending the 
hearings of the case because the state- 
ments made in the course of the pro- 
ceedings would be prejudicial to 
safety of the State. It was also prayed 
that apart from excluding the public 
from the hearings of the proceeding, the 
accused should not be allowed to have 
access to. or be given copies of, the state- 
ments of the witnesses recorded by the 
Magistrate or those recorded earlier dur- 
ing police investigation. The Magistrate 


partly allowed the application but per- ` 


mitted the defence lawyer to take, copi- 
ous notes of the statements of witnesses 
in order to be in a position to cross-exam- 
ine the witnesses, Subsequently, the 
Magistrate directed the lawyer to pro- 
duce his notebook so that the Magistrate 
may examine if only a summary of the 
evidence had been taken by the lawyer 
of the statements had been taken in ex- 
tenso in which case it would amount to 
publication and, therefore, would be 
barred by Section 14 of the Act. The 
lawyer of the defence appearing before 
the Magistrate first agreed to show his 
notebook but later claimed privilege 
under Section 126 of the Evidence Act on 
the ground that the register in which he 
had taken down the notes of the evi- 
dence also contained certain instructions 
given to him which amounted to a privi- 
ledged communication and could not be 
looked into by the Court. In this view 
of the matter the Magistrate found him- 
self helpless and proceeded with the In- 
quiry. As the prosecution was not satis- 
fied with the procedure adopted by the 
Magistrate, the State filed a revision be- 
fore the High Court for quashing of the 
order of the Magistrate in allowing the 
lawyer to cross-examine the witnesses 
without impounding the notes comprising 
the statements of the witnesses taken 
down in extenso by the lawyer. 


4. The High Court after hearing the 
counsel for the parties thoroughly exam- 
ined the entire position and ultimately 
came to a finding that the Magistrate 
should have taken legal action against 

f 


the . 
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the lawyer for flouting the orders of the 
Court by not producing the notebook on 
the plea of privilege which did not hold 
any water. The High Court was further 
of the opinion that in view of the provi- 
sions. of Section ‘14 of the Act not only 
could the publie be excluded from tak- 
ing part at the hearing but even the state- 
ments of witnesses recorded by the court 
or other documents could not be made 
available to the accused or his counsel 
nor could copies of the said documents: 
be given to the accused. In this view of 
the matter, the High Court quashed the 
order of the Magistrate and remitted the 
case to the trial court to be heard by 
some other Magistrate in view of the 
directions given by it. Hence. this appeal 
to this Court. 


5. We have been taken through the 
entire judgment of the High Court by 
the learned counsel for the parties. The 
two Judges who decided the case agreed 
in the conclusion but have given separate 


reasons for coming to the conclusion 
arrived at by them. 
6. The only question that is to he 


determined in the present appeal is as to 
the scope and ambit of Section 14 of the 
Act. Mr. Mukherjee, appearing for the 
State, however, submitted that on a close 
scrutiny of the language employed in 
Section 14, it would appear that the sta- 
tute contains a twofold bar (1) that pub- 
lication of any evidence cannot be given, 
and (2) that public should be excluded. 
from attending the hearing of the pro- 
ceedings. The learned counsel appearing 
for the respondents submitted that Sec- 
tion 14 does not in anv way deprive the 
valuable right of the accused to get 
copies of the statements of witnesses re- 
corded during the commitment inquiry 
or the documents or statements recorded 
by the police which is @ statutory right 
conferred on the aecused under the Code 
of Criminal Procedure and the Criminal 
rules framed thereunder by various High 
Courts, All that Section 14 prohibits is 
that the public be excluded from attend- 
ing the hearings of the inquiry. Since the 
Magistrate had already acceded to this 
prayer of. the accused, there was 
nothing more that could be done by him. 


7. It appears that the Calcutta’ High 
Court has been consistently taking the 
view as adumbrated by the learned coun- 
sel for the appellant, viz., that the court 
has a discretion under Section 14 of the 
Act not only to hold the proceedings in 
camera by excluding the public but also 
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has the discretion to prohibit publication 
of any evidence given in the course of 
the proceedings. i 

8. In Ramendra Singh v. Mohit 
Choudhary, AIR 1969 Cal 535 a Division 
Bench of the Calcutta High Court went 
to the extent of holding that the Act 


prescribes a special procedure, and, 
therefore, overrides the procedure for 
trial under Section 251A or 252 of the 


Code of Criminal Procedure as amended 
by the Act of 1855. In this connection, 
the High Court observed as follows :— 


“The prosecution is under the Official 
Secrets Act and it is unlikely that the 
Legislature would provide for a camera 
trial and at the same time provide for 
giving copies of all documents under Sec- 
tion 173 to the accused. This strikes at 
the root of secrecy and goes counter to 
the provisions of trial in camera and this 
is why the Legislature purposely used 
the word ‘complaint’ and provided for a 
special procedure regarding cognisance. 
This view finds support from the provi- 
sions of Section 14 of the Act providing 
for camera trial. 


The Official Secrets Act provides for a 
special procedure of complaint and if it 
was upon a complaint by a person auth- 
orised under the Act, cognisance was 
taken under Section 190 (1) (a) and not 
under Section 190 (1) (b). The procedure 
for trial would, therefore, be under Sec- 
tion 252 of the Code of Criminal Proce- 
dure and not under Section 251-A. In 
respect of prosecution under Section 242 
of the Code of Criminal Procedure there 
is no compulsory provision for giving 
copies of documents referred to under 
Section 173 and the opposite parties are 
not, therefore, entitled to copies as of 
right.” 

9. The decision under appeal follows 
the aforesaid decision and has taken the 
same view. In a later decision in Anthony 
Allen Fletcher v. State. (1974) 78 Cal WN 
313 : (1975 Cri LJ 304) the Calcutta High 
Court seems to have struck a slightly 
different note. In that case, the court was 
considering the question of bail and the 
exclusion of the public from attending 
the hearing of the case, where the fol- 
lowing observations were made: 


“On a consideration of the provisions 
of the statute as also the imprimatur of 
the judicial decisions, we ultimately hold 
that in view of the specific provisions 
contained in Section 14 of the Official 
Secrets Act, 1923 when it reasonably ap- 
pears to the Court that a trial ostiis ap- 
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ertis would have the risk of any publica- 
tion of any evidence to be given or any 
statements to be made in course of the 
-proceedings would be prejudicial to the 
safety of the State, the Court in exercise 
of its discretion can exclude the publie 
from such proceedings and that this 
power is in addition to the inherent 
power exercised by the Court to do jus- 
tice.” 

10. It may be noticed that the High 
Court did not go to the extreme extent 
of holding that even the statements or 
evidence recorded by the Magistrate in 
the course of the proceedings would 
have to be excluded under S. 14. All 
that was held by the High Court was 
that the Court has a discretion to ex- 
clude the public from the proceedings 
and that this power of exclusion was 
available to the court apart from the in- 
herent power which every Court pos- 
sessed in this matter. With due respect 
we find ourselves in agreement with the 
view taken by the Calcutta High Court 
in Fletcher’s case (supra) as mentioned 
above. However, we find ourselves un- 
able to agree with the view taken by the 
High Court in the judgment under ap- 
peal for the reasons that we shall give 
hereafter. 


1i. We might also mention that Sec- 
tion 14 was interpreted by this Court in 
Naresh Shridhar Mirajkar v. State of 
Maharashtra, (1966) 3 SCR 744: (AIR 
1967 SC 1) where this Court while deal- 
ing with the question of holding proceed- 
ings in camera observed as follows :— 


“Having thus enunciated the universal- 
ly accepted proposition in favour of 
open trials, it is necessary to consider 
whether this rule admits of any excep- 
tions or not. Cases may occur where 
the requirement of the administration of 
justice itself may make it necessary for 
the court to hold a trial in camera. 
While emphasising the importance of 
public trial We cannot overlook the 
fact that the primary function of the 
judiciary is to do justice between the 
parties who bring their causes before it. 
If a Judge trying a case is satisfied that 
the very purpose of finding truth in the 
case would be retarded, or even defeat- 
ed if witnesses are required to give evi- 
dence subject to public gaze, is it or is 
it not open to him in exercise of his in- 
herent power to hold the trial in camera 
That is 
why we feel no hesitation in holding 
that the High Court has inherent juris- 
diction to hold a trial in camera if ‘the 
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ends of justice clearly and necessarily 
require the adoption of such a course.... 
TEE It is the fair administration of 
justice which is the end of judicial pro- 
cess, and so, if ever a real conflict arises 
between fair administration of justice it- 
self on the one hand, and public trial on 
the other, inevitably, public trial may 
have to be regulated or controlled in the 
interest of administration of justice.” 


12, While interpreting the scope and 

ambit of S.14 this Court in Naresh 

\ Shridhar Mirajkar’s case (supra) observ- 
ed as follows :— 


“It would be noticed that while mak- 
ing a specific provision authorising 
the court to exclude all or any portion 
of the public from a trial, S. 14 in term 
recognises the existence of such inherent 
powers by its opening clause.” 


13. It may be pertinent to note that 
while this Court was fully alive to the 
contents of S. 14, it neither held that the 
opening part of the section amounted to 
a non obstante clause nor that the sec- 
tion in any way deprived the accused of 
the right of getting copies of the state- 
ments of witnesses recorded by the court 
or before the police. In the aforesaid 
case, the Supreme Court was concerned 
with a divorce case but the observations 
made by this Court fully apply to the 
facts of the present case also on the 
view that we take on the scope and am- 
bit of S. 14 of the Act. 


14. There ' can be no doubt that an 
open trial held ‘in public is the general 
rule and seems to be the very concom- 

| itant of a fair and reasonable trial. Yet 
the public can be excluded from the 
hearings of the trial and the proceedings 
ean be held in camera only under very 
exceptional circumstances as pointed out 
by this Court in the aforesaid case. This 
being the position, Section 14 must be 
interpreted so as to fall in line with the 
observations made and the test laid 
down by this Court regarding the doc- 
trine of holding proceedings in camera. 
A close and careful scrutiny. of Sec. 14 
would itself clearly show that the sec- 
tion does not contemplate the type of 
exclusion that the High Court seems te 
think. 

15. It is true that offences under the 
Act are very serious offences and main- 
tenance of secrecy is of the very essence 
of the matter but that by itself will. not 
justify the legislature to pass an Act so 
as to deprive an accused of the valuable 
right to defend or, for that matter to 
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stifle the defence itself. The importance 
of holding trial in camera in cases under 
the Official Secrets Act has been em- 
phasised in R. v. Socialist Worker Print- 
ers and Publishers Ltd., (1975) 1 All ER 
142 where Lord Widgery, C. J., observ- 
ed as follows :— 


“When one has an order for trial in 
camera, all the public and all the press 
are evicted at one fell swoop and the 
entire supervision by the public is gone. 
Sarong The actual conduct of the trial, 
the success or otherwise of the defen- 
dant, does not turn on this kind of thing, 
and very often the only value of the wit- 
ness’s name being given as opposed to it 
being withheld is that if it is publish- 
ed up and down the country other wit- 
nesses may discover that they can help 
in cegard to the case and come forward.” 


16. With this background we shall 
now proceed to examine the language of 
Section 14-of the Act itself which may 
be extracted thus :— 


“14, Exclusion of public from proceed- 
ings, In addition and without prejudice 
to any powers which a Court may pos- 
sess to order the exclusion of the pub- 
lic from any proceedings if, in the course 
of proceedings before a Court against 
any perscn for an offence under this 
Act or the proceedings on appeal, or in 
tha course of the trial of a person under 
this Act, application is made by the pro- 
secution, on the ground that the publi- 
cation of any evidence’to be given or of 
any statement to be made in the course 
of the proceedings would be prejudicial 
to the safety of the State, that all or any 
portion of the public shall be excluded 
during any part of the hearing, the 
Court may make an order to that effect, 
but the passing of sentence shall in any 
case take place in public.” 


17. To begin with, the opening words 
of the section, namely, ‘In addition and 
without prejudice to any powers which 
a Court may possess’ clearly reveal that 
-the intention of the legislature was to 
give only an enabling additional power 
to the court regarding holding the pro- 
ceedings in camera. In other words, the 
legislature never intended that the in- 
herent powers possessed by the court to 
hold the proceedings in camera in suit- 
able cases would be in any way affected 
by Section 14 but the intention was 
merely to give an additional power to 
strengthen the hands of the court for 
holding the proceedings in camera where 
the necessities of the situation demanded. 
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Thus, to begin with, Section 14 is mere- 
ly an enabling and not a barring provi- 
sion. Mr. Mukherjee argued that. the 
opening words of Section 14, referred to 
above, really amount to a non obstante 
clause overriding the provisions of all 
Acts including the Code of Criminal Pro- 
cedure and the mode of trial contemplat- 
ed by S. 14 would take precedence over 
the mode of trial provided by S. 251A 
or 252 of the Code of Criminal Proce- 
dure. We are, however, unable to agree 
with this extreme argument which in 
fact overstates the law. It is well 
tled that a non obstante clause has 
doubtless the effect of overriding the 
provisions of a law or of the law in 
which the said clause is inserted. Sarathi 
in ‘Interpretation of Statutes’ defines a 
non obstante clause thus :— 


“A section sometimes begins with the 
phrase ‘notwithstanding anything con- 
tained ete. Such a clause is called a 
non obstante clause and its general pur- 
pose is to give the provision contained 
in the non obstante clause an overriding 
effect in the event of a conflict between 
it and the rest of the Section.” 


18. In Aswini Kumar Ghosh v. Ara- 
binda Bose, 1953 SCR 1: (AIR 1952 
SC 369) Sastri, C. J., held that the non 
obstante clause cannot reasonably be read 
as overriding anything contained in any 
relevant existing law which is inconsis- 
tent with the new enactment. These are 
the well settled rules of interpretation of 
anon obstante clause. Normally a non 
obstante clause is always expressed in a 
negative form, that is to say, by using 
the words (‘notwithstanding anything 
contained’ or ‘anything contained in a 
previous law shall not affect the provi- 
sions of a particular Act’ and so on. In 
the instant case, the words ‘in addition 
and without prejudice to any powers’ 
cannot be construed to be a non obstante 
clause at all so as to override other pro- 
visions of the Act or those of the Code 
of Criminal Procedure, In these circum- 
stances, therefore, the argument of 
Mr. Mukherjee that the opening words 
of S. 14. amount to a non obstante clause 
cannot be accepted on a simple and 
plain interpretation of the opening part 
of Section 14. 


19. This takes us to the substantive 
portion of the Act on which reliance was 
placed both by Mr. Mukherjee and by 
the High Court so as to hold that the 
section not only conferred powers on a 
court for holding the proceedings in 
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camera but also to exclude publication 
of any evidence which includes the right 
of the accused to get copies of tke state- 
ments recorded during police investiga- 
tion or during the inquiry or during trial 
With great respect to the learned Judges 
of the Calcutta High Court, we feel that 
the main part of the section has not 
been correctly interpreted by them. The 
High Court seems to have taken ‘for 
granted that Section 14 consists of two 
separate parts, one, providing for a trial 
in camera, and the other prohibiting 
publication of evidence. By the expres- 
sion ‘publication .of evidence’ is meant, 
according to the High Court, the power 
to deprive an accused of the right to get 
copies of the evidence recorded by the 
court or the statements recorded during 
the police investigation. We might men- 
tion here that as Section 13 (3) of the 
Act clearly provides that no court shall 
take cognizance of any offence under the 
Act except upon a complaint made by or 
under the authority of the Government 
or any person empowered by it, it is 
manifest that Section 251A of the Code 
of Criminal Procedure. as amended by 
the Act of 1955, will not apply because 
the present case was not instituted on a 
police report but on the basis of a com- 
plaint. As the occurrence had taken place 
before the Code of 1973, therefore the 
provisions of Section 207 of the Code of 
1973 would not apply to the present case, 


- 20. The question, however, is: dees 
the first part of Section 14 empower the 
court to take away the valuable right of 
an accused of getting copies of the state- 
ments recorded by the Magistrate before 
the Court? Even before the amending 
Act of 1955, under the criminal rules 
framed by various High Courts, an ac- 
cused was undoubtedly entitled to have 
copies of the statements of witnesses re- 
corded by the police. This is a very 
valuable right because without having 
the statements recorded by the police in 
his possession, it would be difficult, if 
not impossible, for an accused to defend 
himself effectively. It is well settled that 


fouler the crime the higher should be the - 


proof. If an accused is not supplied 
either the statements recorded by the 
police or the statements of witnesses re- 
corded at the inquiry or the trial, how 
can he possibly defend himself and ins- 
truct his lawyer to cross-examine the 
witnesses successfully and effectively so 
as to disprove the prosecution case. We, 
therefore, think that Section 14 could 





ication is made 
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never have intended to take away or de- 
prive an accused of this valuable right 
which has been conferred on him by the 
criminal law of the land. The legislature 
when it passed the Act in 1923 was aware 
of the provisions of the Code of Criminat 
Procedure which had conferred the valu- 
able right on am accused in order to de- 
fend himself. Indeed, if any of these 
rights. were to be taken away, we should 
have expected. a clearer and more 
specific language used. in Section 14 to 
connote such an intention. Our reading 
of S. 14 is merely this: that the first 
part of the seetion does not prohibit or 
exclude giving to am accused copies of 
the statements of witnesses either dur- 
ing police investigation or in court but is 
mentioned merely, as a motive or reason 
for halding the proceeding im camera. 
The entire sentence starting from ‘appli- 
by the prosecution on 
the ground that the publication of any 
evidence to be given or of any statement 
to be made in the course of the proceed- 
ings would be prejudicial to the safety 
of the State, that all or any portion of 
the public shall be excluded during any 
part of the hearing has to be read con- 
junctively as ame ecamposite sentence and 


inte two separate parts dealing with 
different subject-matters. The words 
‘publication of any evidence’ om which 
great stress has been laid by Mr. Mukher- 
jee and the High Court do not indicate 
that the accused should not be allowed 
access fo the evidence recorded by the 
court, (they) are merely made to highlight 
the ground for holding the proceedings 
in camera because if public are allowed 
to be present during the hearing the 
evidence which is recorded in their pre- 
sence it will amount to publication and 
it is in that sense alone that the word 
‘publication’ has been used in Sec. 14. 


21. Indeed, if the interpretation put 
by the High Court. or by Mr. Mukherjee 
is. accepted then the provisions of S. 14 
will have. to be struck down as being 
violative of Arts. 14 and 21 of the Con- 
stitution. of India. 


22, This Court has now widened the 
horizon of the concept of liberty, as con- 
tained in Art. 21 so‘as. to give the word 
‘procedure’ a very wide connotation, In 
Maneka Gandhi v. Union of India (1978) 
2 SCR 62}: (AIR 1978 SC 597) while 
detailing the attributes of a fair trial as 
contemplated in Art. 21 this Court ob- 
served as follows :— 


there is no warrant for truncating it~ 
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“The principle of reasonableness, 
which legally as well as philosophically, 
is an essential element of equality or 
non-arbitrariness pervades Art. 14 like a 
brooding omnipresence and the proce- 
dure contemplated by Article 21 must 
answer the test of reasonableness in 
order to be in conformity with Art. 14. 
It must be “right and just and fair” and 
not arbitrary, fanciful or oppressive; 
otherwise, it would be no procedure at 
all and the requirement of Article 21 
would not be satisfied.” 


23. Thus, if we hold that Sec. 14 by 
using“the word ‘publication’ deprives an 
accused of getting any copies of the state- 
ment of witnesses or of the judgment 
under S. 548 of the Code of Criminal Pro- 
cedure or Criminal Rules 308 and 310 
framed by the Calcutta High Court, then 
it would be difficult to uphold the consti- 
tutional validity of S. 14 because then the 
procedure would become extremely un- 
reasonable, harsh and prejudicial to the 
accused as a result of which the case 
would have been tried according to a 
procedure which was not in consonance 
with the provisions of Art. 21 of the Con- 
stitution, This aspect ofthe matter does 
not appear to have been considered by 
the High Court perhaps because Maneka 
Gandhi's case (supra) came much later. 


24. Mr, Mukherjee submitted that if 
the accused is allowed to have access to 
the statements recorded by the police or 
is given a copy of the statement record- 
ed by the Magistrate, then it will amount 
to publication and will endanger the safe- 
ty and security of the country because 
the accused or the lawyer who is defen- 
ing the accused may publish the state- 
ments or disclose the same to other per- 
sons. This apprehension, in our opinion, 
is not well founded. The Act itself takes 
particular care of such a situation be- 
cause under the provisions of S. 5 of the’ 
Act any person who is found in possesion 
or control of any document or informa- 
tion and makes it public would also be 
deemed to have committed an offence 
under that section and would be prosecu- 
ted and entitled to a heavy penalty. 
This, therefore, prohibits even the law- 
yers from disclosing the evidence outside 
the court. So far as arguments and the 
discussion of the evidence inside the 
court is concerned, so long as the pro- 
eeedings are in camera the danger of 
publication is completely exclude. 

25. The High Court had been rather 
bitter on the trial Magistrate when it ob- 
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served that he could compel the lawyer 
to submit his register, The observations 
made by the High Court on the conduct 
of the Magistrate or on the lawyer were 


not at all called for because both of them’ 


were doing their duties according to law. 
On the view that we have taken, the 
Magistrate was fully justified in not com- 
pelling the lawyer to surrender his re- 
gister which undoubtedly contained a 
part of the privileged communication and 
even if the lawyer had taken down the 
evidence in extenso for the limited pur- 
pose of using it to defend the accused or 
cross-examine the witnesses he could 
not be prevented from doing so, nor 
does Section 14 contemplate or envisage 
such a course of action. The Magistrate 
also in declining to give copies of the 
statements concerned to the accused, 
took an erroneous view of Section 14 of 
the Act which, as we have already held, 
did rot debar the Magistrate from giving 
copies to the accused for the purpose of 
his offence. Thus, we are satisfied that 
the judgment of the High Court under 
appeal is vitiated by an error of law and 
ithas not correctly interpreted S. 14 of 
the Act. Similarly, the earlier decision of 
the Calcutta High Court in Superinten- 
dent and Remembrancer of Legal Affairs, 
West Bengal v. Satyen Bhowmik, AIR 
1970 Cal 535 cannot be held to be good 
law and must be overruled. 


26, Thus on an overall 
of the facts and circumstances of the 
case and a true intepretation of the lan- 
guage employed in S. 14 of the Act, we 
reach the following conclusions :— 


1. That S. 14 apart from providing 
that proceedings of the Court may be 
held in camera under the circumstances 
mentioned in the section, does not in any 
way affect or override the provisions of 
the Criminal Procedure Code relating to 
enquiries or trials held thereunder. 

2, That S. 14 does not in any way de- 
prive the valuable rights of the accused 
toywet copies of the statement recorded 
by the Magistrate or statements of wit- 
nesses recorded by the police or the 
documents obtained by the Police during 
the investigation as envisaged by Crimi- 
nal Rules 308 and 310 framed under the 
Code of Criminal Procedure by various 
High Courts nor does Sec. 14 in any way 
affect the right of the accused to get 
copies under Section 548 of the Code of 
Criminal Procedure. 


3. That the opening words of S. 14 do 
not amount to a non obstante clause but 


consideration. 
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are merely in the nature of an enabling 
provision reserving the inherent powers 
of the Court to exclude the publie from 
the proceedings if the Court is of the 
opinion that it is just and expedient to 
do so. 


4. That there was absolutely no im- 
propriety on the part of the Magistrate 
in not taking action against the defence 
lawyer for his refusal to show his regis- 
ter because the lawyer had rightly claim- 
ed privilege under S. 126 of the Evidence 
Act as the register contained instructions 
given by the client which being privileg-, 
ed could not be disclosed to the Court. 
On a parity of reasoning we find no im- 
propriety on the conduct of the lawyer 
in refusing to show the statement of wit-i- 
nesses recorded by the Court in extenso 
in order to prepare himself for an effec- 
tive cross-examination of the witnesses. 
Hence the. strictures passed by the High 
Court on the Magistrate as also on the 
lawyer of the defence were, in our opin-. 
ion, totally unwarranted. 


5. That if the lawyer of the defence 
or staff of the Court or any one who was 
not excluded from the hearing of the 
case made any attempt to disclose the 
contents of the documents or the state- 
ments of the witnesses, exposed himself 
to a prosecution on a charge under Sec- 
tion 5 of the Act. 


2%. For the reasons given above, we 
overrule the view of the High Court and 
the reasons given therefor that S. 14 of 
the Act prohibits the giving of copies of 
the statement concerned to the accused 
or that the lawyer is prohibited from 
taking the statements in extenso and had 
a duty to show the same to the court. 
We also overrule thé view taken by the 
High Court regarding the interpretation 
of Sec. 14 of the Act. We do not agree 
with the High Court that the case should 
be tried by some other Magistrate but as 
lot of time has elapsed surely the Magis- 
trate against whose orders revision was 
taken to the High Court must have been 
transferred by this time. Therefore, the 
case will now be inquired into by a 
Magistrate who is available in the light 
of the observations made by us. The ap- 
peal is disposed of accordingly. 


Appeal allowed. 
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= 1981 Cri, L. J. 466 
(From: Punjab and Haryana) 
R. S. SARKARIA AND R. S. PATHAK. 
Jd, 

Criminal Appeal No. 260 of 1974, 
9-1-1981, 

Harchand Singh and others, Appellants 
v. State of Punjab, Respondent. 


(A) Evidence Act (1 of 1872), S. 114 — 
Murder case — Report of Forensic Sci- 
ence Laboratory — Report indicating that 
cartridges could not have been fired by 
concerned accused— Report handed over 
to Court two days after trial started with- 
out informing defence — Held, report if 
accepted in evidence would have demo- 
lished the prosecution case in respect of 

that accused. (Para 4) 


(B) Constitution of India, Art. 136 — 
‘Appeal against conviction of six accused 
persons — In respect of one accused, pro- 
secution evidence insufficient for convict- 
ing him — His presence during commis- 
sion of crimes, not believable — Story 
set up found to be improbable — Held, 
that the accused was entitled to benefit 
of doubt — Conviction against rest main- 
tained — Decision of Punjab and Har- 
yana High Court partly Reversed. (Penal 
Code (1860), S. 302). (Para 5) 

ORDER OF COURT (9-5-1980) 


R. S. PATHAK, J.:— For reasons to be 
pronounced later, the appeal filed by 
Harchand Singh is allowed and his con- 
viction and sentence for the different of- 
fences under the Indian Penal Code are 
* quashed. He is directed to be set at 
liberty forthwith, unless required in con- 
nection with some other case. In case 
he is on bail, his bail bond shall stand 
discharged. So far as the other appel- 
lants are concerned, their appeal is dis- 
missed. 


JUDGMENT (9-1-1981) 


R. S. PATHAK, J.:— 1-A. This appeal 
by special leave is directed against the 
judgment and order of the High Court 
of Punjab and Haryana maintaining on 
appeal the conviction and sentence of the 
appellants by the learned Additional 
Sessions Judge, Ludhiana. 


D/- 


2. The appellants were tried for the 
murder of Jit Singh and Kehar Singh. 
The case of the prosecution was that Jit 
Singh, Kehar Singh and Sarwan Singh 
(P.W. 4) were three brothers, They were 
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accused of murdering the appellant Kaka 
Singh’s uncle Hari Singh, but were ac- 
quitted. Some time later on 30th Decem- 
ber, 1971 at Mandi Ahmedgarh when the 
appellants Kaka Singh, Harchand Singh 
and Dalip Singh met Kehar Singh a 
quarrel took place between them. Kehar 
Singh returned to his fields and informed 
Jit Singh and Sarwan Singh and the lat- 
ter’s son, Mohinder Singh, of what had 
taken place. Towards sunset, it was alleg- 
ed, when the four started for their vil- 
lage, Jit Singh riding on a mare and the 
other three walking behind him, including 
Kehar Singh who had a bicycle with him, 
they were attacked by the appellants. Jit 
Singh and Kehar Singh were done to 
death while the others ran away. The 
learned Additional Sessions Judge, Ludhi- 
ana tried the appellants and convicted 
Dalip Singh and Kaka Singh under S. 302 
of the Indian Penal Code for the murder 
of Jit Singh and sentenced them to impri- 
sonment for life and a fine of Rs, 2,000 
each, and convicted the other four ap- 
pellants under S. 302 read with S. 149 of 
the Code and sentenced them to impri- 
sonment for life. For the murder of 
Kehar Singh, Charan Singh, Ranjit Singh 
and Karam Singh were convicted under 
S. 302 of the Code and sentenced to im- 
prisonment for life and a fine of Rs, 2,000 
each, and the remaining accused were 
convicted under S. 302 read with S. 149 
of the Code and sentenced to imprison- 
ment for life. Convictions under S, 27 of 
the Arms Act followed in respect of Har- 
chand Singh, Charan Singh, Kaka Singh 
and Dalip Singh and they were sentenced 
to one year’s rigorous imprisonment. The 
six accused were also convicted under 
S. 148 of the Code and sentenced to one 
year’s rigorous imprisonment, Two ap- 
peals were preferred to the High Court, 
Criminal Appeal No. 1317 of 1972 and 
Criminal Appeal No. 2 of 1973 against the 
convictions and sentences, The High Court 
considered the evidence led before the 
trial court, which consisted both of evi- 
dence led by the prosecution as well as 
evidence led in defence. The High Court 
found in the testimony of Sarwan Singh 
(P.W. 4) and Harbhajan Singh’ (P.W. 8) 
sufficient evidence of motive in the ap- 
pellants for assaulting the deceased, and 
in regard to the actual attack on the de- 
ceased it saw good ground for relying on 
the evidence of Sarwan Singh (P.W. 4) 
and Major Singh (P.W. 5), Supporting and 
corroborative evidence was considered by 
the High Court to be sufficient to confirm 


the guilt of the appellants. In the result, 
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it, held: that the case: against the appellant 


had b£en. established: beyond. doubt, and 
consequently it dismissed: the: appeals. 


3. Shri Ram Jethmalani has very fair- 
ly placed the entire material un the re- 
cord before us and has attempted to show 
that the evidence of Sarwan Singh (P.W. 
4) and Major Singh (P.W.. 5) was tainted 
by animus and partisanship, that it was 
vitiated’ by their: bad. character and lack 
of credibility, and that there were mate- 
rial contradictions between the statement 
of Sarwan Singh (P.W. 4) before the com- 
mitting: Magistrate and: his unsworn testi- 
mony before the police. Learned counsel 
also sought to demonstrate that the delay 
in fling the First Information Report was 
not validiy explained’ and’ the conduct of 
the prosecution witnesses shortly after 
the murders was unnatural. In particu- 
Jar, he has placed before us specific mate- 
rial in the endeavour to show that the 
appellant Harchand Singh had been fal- 
sely implicated! We have carefully con- 
sidered’ the matter and, in our judgment, 
but for the case of Harchand Singh, the 
appeal must fail. The testimony of the 
eye-witnesses is fully supported by other 
evidence and we have no doubt that al 
the. appellants, except Harchand. Singh, 
were involved in the commission of the 
offences for which they have been tried. 
We consider it unnecessary to detail the 
direct and circumstantial evidence on 
which the High Court has relied. What- 
ever may be said. in respect of the eye 
witness accounts of Sarwan Singh (P.W. 
4) and other witnesses, there is no reason 
why the testimony of Major Singh (P.W. 
5) should not be accepted. His statement 
seems to us to present a fair and straight- 
forward: account of the incident except so 
far as it. relates to the appellant Harchand 
Singh,, and we are satisfied that he more 
than sufficiently proves, and confirms, 
that the remaining appellants were in- 
volved in the two murders. 


4. In regard. to Harchand Singh, how- 
ever, we have. considerable doubt whe 
ther he was’ present om the scer.e at all. 
He is said to have been one of those pre- 
sent at the time when a brawl took place 
with Kehar Singh. at Mandi. Ahmedgarh, 
and his: presence andi invelvement in the 
murders is sought to: be: established by the 
allegation. that he was armed with a 
double barrelled breach loading gun, that 
as: Jit Singh was passing mounted on his 
mare Harchand Singh. exhorted his co- 
accused not to spare Jit Singh and simul- 
taneously fired two shots at Jit Singh. As 
Sit Singh lowered his head, it is said, the 
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shots missed him. Two empty cartridges 
are alleged to have been found subse- 
quently about five karams from the body 
of Jit Singh. Learned counsel for the ap- 
pellant has referred us to a report of the 
Forensic Science Laboratory, Chandigarh 
indicating that the two cartridges had 
been fired through the right barrel of the 
gun. If this be true, then plainly they 
could not have been fired by Harchand 
Singh. It is not the case of the prosecu- 
tion that the gun was reloaded after the 
first shot. There was considerable dispute 
before us whether the report could be 
accepted in evidence. It is urged for the 
appellants that the document was not 
received when the trial had started and 
that if. was handed over to the court two 
days later without informing the defence 
about it. There is no doubt that if the 
report is accepted it goes a long way to 
demolishing the case of the prosecution 
against. Harchand Singh, Even if this 
material be discounted there is such in- 
consistency in the prosecution evidence 
against Harchand Singh that it forms an 
insufficient basis for convicting him. In- 
deed, an attempt was made to prove that 
he had motive for participating in the 
attack by alleging that his uncle Karam 
Singh had brought a woman from village 
Manki, who had been restored to her bro- 
ther by Kehar Singh, and for that reason 


Harchand Singh had harboured acute 
ill-feeling towards Kehar Singh. This 
allegation was made by Sarwan Singh 


(P.W. 4) for the first time in his statement 
during the trial and not before. Then it 
is difficult to believe that, having regard 
to the distance from which the two shots 
are said to have been fired by Harchand 
Singh, he could have missed Jit Singh. 
The explanation given by the prosecution 
evidence in that regard is unacceptable. 
The two shots are said to have been fired 
at the commencement of the assault and 
it seems inconceivable that the mare, 
which does not appear to have been in- 
jured by any gun fire, should not have 
bolted after the shots were fired, and 
should have permitted the remaining ap- 
pellants, who were on foot, to overtake 
Jit Singh and hack him down with their 
‘gandasas, The story set up by ‘the pro- 
secution appears improbable. 


5. In all the circumstances of the case, 
we find if difficult to hold that Harchand 
Singh was present during the commissio 
of the crimes and, in our judgment, he is 
entitled to the benefit of doubt, 


6. In consequence, the convictions 
and sentences imposed on the appellant 


» 
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Harchand Singh must be set aside, while 
those relating to the remaining appel- 
lants should be affirmed. 


7. Accordingly, .we set out the afore- 
said reasons in support of our order dated 
9th May, 1980 allowing the appeal by Har- 
chand Singh and dismissing the appeal of 
the remaining appellants. 

Appeal partly allowed. 
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= 1981 Cri. L. J. 468 
(From: Bombay)* 
A. D. KOSHAL, V. B, ERADI AND 
R. B. MISRA, JJ. - 
Criminal Appeal No. 365 of 1975, 
30-1-1981. 
State of Maharashtra, Appellant v. 
Kapur Chand Kesarimal Jain, Respon- 
dent. 


Probation of Offenders Act (1958), S. 4 
— Applicability — Accused a mature per- 
son convicted for smuggling large quan- 
tity of gold — Held, not entitled to benefit 
under S. 4 Cr. A. 504 of 1972, D/- 
26-6-1973 (Bom), Reversed. ((i) Cus- 
toms Act (52 of 1962), S. 135 — (ii) 
Defence of India Rules (1962), Rr. 126H 
and 126P). 


Under S. 4 of the Act, the nature of the 
offence is one of the major criteria for 
determining whether benefit of its provi- 
sions is to be. given to the concerned of- 
fender or not. His age would be another 
relevant factor. The circumstances in 
which the offence was committed may be 
a third important consideration. 


D/- 


f (Para 4) 


An accused was convicted under S. 135 
(a) and (i) of the Customs Act and under 
R. 126-H (IA) read with R. 126-P (ii) of 
the Defence of India Rules for smuggling 
2015 Tolas of gold. - 


Held that the accused was not an im- 
mature youth at the time of commission 
of the offence; large quantity of the con- 
traband gold recovered from him showed 
the possibility of his being a regular 
smuggler; the offence though may not be 
considered heinous, could not be ignored 
as such offences having become rampant 
have endangered the economy. of the na- 
tion and therefore the accused could not 


*Criminal Appeal No, 504 of 1972, DJ- 
26-6-1973. : 
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be granted benefit under ‘S. 4.0f the Act. 
Cr. A. 504 of 1972, D/- 26-6-1973 (Bom.), 
Reversed, ‘(Para 4) 

Mr. V. S. Desai Sr, Advocate ‘and Mr. 
M. N. Shroff, Advocate, for Appellant; 
Mr. Anil Kumar Gupta Advocate as Ami- 
cus ‘Curiae, for Respondent. 

KOSHAL, J.:— ‘The respondent in this 
case was convicted ‘by ‘the Additional 
Chief Presidency Magistrate. 19th Court, 
Esplanade, Bombay for an offence under 
clause (a) read with clause (i) of Sec- 
tion 135 of the Customs Act, another 
under clause (b) read wtih clause (i) of 
that section. and still another under 
Rule 126(H) (IA) read with “Rule 126-P 
(ii) and (iv) of the Defence cf India Rules. 
He was sentenced to rigorous imprison- 
ment for ‘two years and a‘fine of Rupees 
20,000/- and in default of payment of ‘fine 
to rigorous ‘imprisonment ‘for 4-1/2 
months on each of ‘the first two counts, 
and to rigorous imprisonment for six 
months anda fine of ‘Rs. 10,000/- on the 
third count, the sentence in default of 
payment of fine being rigorous imprison- 
ment for 3 months. , 


2. The conviction recorded against and 
the sentence imposed upon the respon- 
dent were challenged by him right up to 
this Court which remanded the case to 
the Bombay High Court for .a fresh deci- 
sion. Before the High Court, no challenge 
was .made after remand to ‘the conviction 
and the only prayer made was that the 
respondent be given the benefit of Sec- 
tion 4 of the Probation of -Offenders Act 
(hereinafter referred to as the Act). That 
prayer was accepted by the High Court 
on the following five grounds:— 

(a) The contraband gold recovered 
from -the respondent (which amounted to 
2015 itolas) has ‘been confiscated by the 
Customs Authorities. 
© (b) By the time the High Court pro- 
nounced its, judgment after remand, ‘the 
respondent had been facing criminal liti- 
gation for ‘a period of 7 years which re- 
sulted in a let of monetary ‘expense and 
mental agony on ‘his part. 

(c) The respondent had already been 
behind the bars for a period of 5 months. 

(d) No other case on the criminal side 
was pending against the respondent. 
` de) The respondent was not in a posi- 
tion to pay any fine. 

3. It has been vehemently argued on 
behalf :of the State by .Mr. Desai that in 
giving the benefit of Section 4 of the Act 
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to the respondent, the High Court did not 
exercise its discretion properly and we 
find ourselves in agreement with him in 
spite of the learned arguments advanced 
by Mr. Gupta appearing as amicus curiae 
in support of the impugned judgment. 

4. We may mention at the very outset 
that under Section 4 of the Act, the na- 
ture of the offence is one of the major 
criteria for determining whether benefit 
of its provisions is to be given to the con- 
cerned offender or not. His age would be 
another relevant factor. The circum- 
stances in which the offence was commit- 
ted may be a third important considera- 
tion. None of these factors, as appearing 
in the present case, goes to help the re- 
spondent. The respondent was not an im- 
mature youth at the time of the com- 
mission of the 3 offences brought home to 
him, being no less than 24 years 
of age. The offence committed by him, as 
already pointed out, involved possession 
of no less than 2015 tolas of contraband 
gold and it may well be that the respon- 
dent was a regular smuggler, for had 
that not been the case, there is no reason 
why he should have been found in pos- 
session of such a large quantity of gold 
with foreign markings and a number of 
empty jackets meant for storage of the 
precious metal. From one point of view 
the offence may not be considered hein- 
ous as it merely contravenes a law pro- 
hibiting illegal gain simpliciter, there be- 
ing no element of detriment to the life 
and liberty of others, but then the fact 
that such offences have become rampant 
and have already endangered the economy 
of the nation is part of current his- 
tory and this Court cannot look upon the 
present state of affairs with equanimity 
and deal with the commission of such of- 
fences leniently. Nor do we find that 
there was any material whatsoever on the 
record to justify the observation by the 
High Court that the respondent was not 
in a position to pay any fine. - 

5. In this view of the matter, we 
think that recourse to Section 4 of the Act 
was not at all called, for the time-lag be- 
tween the commencement of the trial and 
the pronouncement of the impugned judg- 
ment notwithstanding. Consequently, we 
set aside that judgment in so far as it 
concerns the use of that section and re- 
store instead the conviction recorded 
against and the sentence imposed upon 
the respondent by the trial Court on each 
of the three counts. He shall be taken 
into custody forthwith. 
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6. The appeal is disposed of accord- 
ingly. 
Appeal allowed, 


AIR 1981 SUPREME COURT 928 
= 1981 Cri, L. J. 470 
P. N. BHAGWATI AND A. P. SEN, JJ, 
Writ Petn. No. 5670 of 1980, D/- 19-12- 
1980 and 14-1-1981.* 


Khatri and others, Petitioners v. State 
of Bihar and others, Respondents. 

(A) Constitution of India, Arts. 21, 39-A 
— Right to free legal services — Con- 
stitutional obligation of State — Also 
arises when accused is first produced be- 
fore Magistrate — Duty of Magistrate and 
Sessions Judge. (Criminal P. C. (1974), 
Sections 57, 167, 304). 


The right to free legal services is clear- 
ly an essential ingredient of reasonable, 
fair and just procedure for a person accus- 
ed of an offence and it is implicit in the 
guarantee of Article 21. The State Gov- 
ernment cannot avoid its constitutional 
obligation to provide free legal services 
to a poor accused by pleading financial or 
administrative inability. The State is 
under a constitutional mandate to provide 
free legal aid to an accused person who is 
unable to secure legal services on account 
of indigence and whatever is necessary for 
this purpose has to be done by the State, 
AIR 1979 SC 1369, Foll. (Para 4) 


Moreover, this constitutional obligation 
to provide free legal services to an indi- 
gent accused does not arise only when the 
trial commences but also attaches when 
the accused is for the first time produced 
before the magistrate. That is the stage at 
which an accused person needs competent 
legal advice and representation and no 
procedure can be said to be reasonable, 
fair and just which denies legal advice 
and representation to him at this stage. 

(Para 4) 


The Magistrate or the Sessions Judge be- 
fore whom the accused appears, is under 
an obligation to inform the accused that 
if he is unable to engage the services of 
a lawyer on account of poverty or indi- 
gence, he is entitled to obtain free legal 
services at the cost of the State. Neces- 
sary directions to Magistrates, Sessions 





*(Note: The final judgment of the case 
will be printed immediately after cer- 
tified copy of the same is received.—Ed.) 
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Judges and the State Government with 
guidelines given. (Para 5) 

(B) Criminal P, C. (2 of 1974), Ss. 167, 
309 — Bhagalpur blinded prisoners’ case 
— Such prisoners not produced before 
Magistrates subsequent to their first pro- 


duction — They continued to remain in. 


jail without any remand order — Held, 
this was plainly contrary to law — Duty 


of State Government and Magistrates 
pointed out. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1979 SC 1369: (1979) 3 SCR 532: 1979 

Cri LJ 1045 4 
377 F Supp 995, Rhem v. Malcolm 4 
404 F Supp 2d 571, Jackson v. Bishop 4 

Mrs. K. Hingorani and Miss. Rekha 
Tiwari, Advocates, for Petitioners; Mr. 
K. G. Bhagat, and Mr. D. Goburdhan, Ad- 
vocates, for Respondents. 

P. N. BHAGWATI, J. (Order 
19-12-1980) :— This case has now come 
before us after service of notice on 


the State of Bihar. When this case was: 


taken up for hearing by us on 2nd Decem- 
ber, 1980, we expressed our displeasure 
that the State of Bihar had not chosen to 
appear in answer to the notice, but this 
expression of displeasure was made by us 
on the assumption that the notice was 
served on the State of Bihar. We are how- 
ever informed by Mr. K. G. Bhagat, learn- 
ed advocate, appearing on behalf of the 
State of Bihar that the notice of the writ 
petition was served upon the State only 
on 6th December, 1980 and that is the 
reason why it was not possible for’ the 
State to appear before us on 2nd Decem- 
ber, 1980. We accept this explanation 
cffered by Mr. K. G. Bhagat and exone- 
rate the State of Bihar from remissness 
in appearing before the Court on 2nd 
December 1980. 

2. The State has filed before us a 
counter affidavit sworn by. Tarkeshwar 
Parshad, Under Secretary, Home (Police) 
Department of the State Government giv- 
ing various particulars required by us by 
our order dated 2nd December, 1980. We 
have also before us the counter affidavit 
filed by Jitendra Narain Singh, Assistant 
Jailer, Bhagalpur Central Jail, on behalf 
of the State and this affidavit gives certain 
other particulars required by us. The 
State has also in addition to these parti- 
culars, filed statements giving various par- 
ticulars in regard to the blinded prisoners 
drawn from the records of the judicial 
magistrates dealing with their cases. The 
District & Sessions Judge has also addres- 
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sed a letter to the Registrar (Judicial) of 
this Court stating that for the reasons 
given in his letter, no inspection of the 
Bhagalpur Central Jail has been carried 
out by the District & Sessions Judge in 
the year 1980. The Registrar (Judicial) 
has also furnished to us copies of the state- 
ments of the blinded prisoners and B. L. 
Das, former Superintendent of the Bhagal- 
pur Central Jail, recorded by him pur- 
suant to the order of this Court dated Ist 
December, 1980. Full and detailed argu- 
ments have been advanced before us on 
the basis of the particulars contained in 
these documents, but we do not, at this 
stage, propose to deal with the arguments 
in regard to each of the blinded prisoners 
and we shall examine only the broad 
contentions advanced before us, leaving 
the arguments in regard to each specific 
blinded prisoner to be dealt with at a 
later stage when the writ petition again 
comes up for hearing. 

2A. Before we deal with the main con- 
tentions urged before us on behalf of the 
parties, we must dispose of one serious 
question which raises a rather difficult 
problem and which has to be resolved 
with some immediacy. The problem is not 
so much a legal problem as a human one 
and it arises because the blinded prisoners 
who are undergoing treatment in the 
Rajendra Prasad Ophthalmic Institute, 
New Delhi are likely to be discharged 
from that Institute since their vision is so 
totally impaired that it is not possible to 
restore it by any medical or surgical 
treatment, and the question is where they 
can go. Mrs. Hingorani, on behalf of the 
blinded prisoners, expressed the apprehen- 
sion that it may not be safe for them to 
go back to Bhagalpur, particularly when 
investigation into the offences of blinding 
was still in progress and some arrange- 
ment should, therefore, be made for hous- 
ing them in New Delhi at the cost of the 
State. We cannot definitely state that the 
apprehension expressed by Mrs. Hingo- 
rani is totally unfounded nor can we say 
at the present stage that it is justified, but 
we feel that at least until the next date 
of hearing, it would be desirable not to 
send the blinded prisoners back to Bhagal- 
pur. We would, therefore, suggest that the 
blinded prisoners who are discharged from 
the Rajendra Prashad Ophthalmic In- 
stitute, New Delhi should be kept in the 
Home which is being run by the Blind 
Relief Association of Delhi on the Lal 
Bahadur Shastri Marg, New Delhi and the 
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State of Bihar should bear the cost of their 
boarding and lodging in that Home. We 
hope and trust and, in fact, we would 
strongly recommend that the Blind Re- 
lief Association of Delhi will accept these 
blinded prisoners in the Home run by 
them and look after them until the next 
hearing of the petition. The State of Bihar 
will pay by way of advance or otherwise 
as may be required the costs, charges and 
expenses of maintaining. the blinded 
prisoners in such Home. 


3. The other question raised by Mrs. 
Hingorani on behalf of the blinded pri- 
soners was whether the State was liable 
to pay compensation to the blinded pri- 
soners for violation of their Fundamental 
Right under Article 21 of the Constitution. 
She contended that the blinded prisoners 
were deprived of their eyesight by the 
Police Officers who were Government 
servants acting on behalf of the State and 
since this constituted a violation of the 
constitutional right under Article 21, the 
State was liable to pay compensation to 
the blinded prisoners. The liability to com- 
pensate a person deprived of his life or 
personal liberty otherwise than in ac- 
cordance with procedure established by 
law was, according to Mrs. Hingorani, im- 
plicit in Article 21. Mr. K. G. Bhagat on 
behalf of the State, however, contended 
that it was not yet established that the 
blinding of the prisoners was done by the 
Police and that the investigation was in 
progress and he further urged that even 
if blinding was done by the police and 
there was violation of the constitutional 
right enshrined in Article 21, the State 
could not be held liable to pay com- 
‘pensation to the pérsons wronged. These 
rival arguments raised a question of 
great constitutional importance as to what 
relief can a Court give for violation of 
the constitutional right guaranteed in 
Article 21. The Court can certainly in- 
junct the State from depriving a person 
of his life or personal liberty except in 
accordance with procedure established by 
law, but if life or personal liberty is 
violated otherwise than in accordance 
with such procedure, is the Court helpless 
to grant relief to the person who has 
suffered such deprivation? Why should 
the Court not be prepared to forge new 
tools and devise new remedies for the 
purpose of vindicating the most precious 
of the precious Fundamental Right to life 
and personal liberty! These were the 
issues raised before us on the contention 
of Mrs. Hingorani, and to our mind, they 
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are issues of the gravest constitutional 
importance involving as they do, the ex- 
ploration of a new dimension of the right 
to life and personal liberty. We, there- 
fore, intimated to the counsel appearing 
on behalf of the parties that we would 
hear detailed arguments on these issues 
at the next hearing of the writ. petition 
and proceed to lay down the correct im- 
plications of the constitutional right in 
Article 21 in the light of the dynamie 
constitutional jurisprudence which we 
are evolving in this Court. 

4. That takes us to one other import- 
ant issue which arises in this case. It is 
clear from the particulars supplied by the 
State from the records of the various 
Judicial Magistrates dealing with the 
blinded prisoners from time to time that, 
neither at the time when the blinded 
prisoners were produced for the first 
time before the Judicial Magistrate nor 
at the time when the remand orders were 
passed, was any legal representation 
available to most of the blinded pri- 
soners. The records of the judicial magist- 
rates show that no legal representation 
was provided to the blinded prisoners, 
because none of them asked for it nor did 
the judicial magistrates enquire from the 
blinded prisoners produced before them 
either initially or at the -time of remand 
whether they wanted any legal repre- 
sentation at State cost. The only excuse 
for not providing legal representation to 
the blinded prisoners at the cost of the 
State was that none of the blinded pri- 
soners asked for it. The result was that 
barring two or three blinded prisoners 
who managed to get a lawyer to repre- 
sent them at the later stages of remand, 
most of the blinded prisoners were not 
represented by any lawyers and save a 
few who were released on bail, and that 
too after being in jail for quite some 
time, the rest of them continued to lan- 
guish in jail. It is difficult to understand 
how this state of affairs could be per- 
mitted to continue despite the decision of 
this Court in Hussainara Khatoon’s case 
(1979) 3 SCR 532: (AIR 1979 SC 1369). 
This Court has pointed out in Hussainara 
Ehatoon’s case (supra) which was decided 
as far back as 9th March, 1979 that the 
right to free legal services is clearly an 
essential ingredient of reasonable, fair 
and just procedure for a person accused 
of an offence and it must be held implicit 
in the guarantee of Article 21 and the 
State is under a constitutional mandate 
to provide a lawyer to an accused person 
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if the circumstances of the case and the 
meeds of justice so require, provided of 
eourse the accused person does not ob- 
ject to the provision of such lawyer. It 
is unfortunate that though this „Court 
declared the right to legal aid-as a Funda- 
mental Right of an accused person by a 
process of judicial construction of Art. 21, 
most of the States in the country have 
not taken -note of this decision and pro- 
vided free legal services to a-person ac- 
cused of an offence. We regret this dis- 
regard of the decision of the highest 
Court in the land by many of the States 
despite the constitutional declaration in 
Article 141 that the law declared by this 
Court shall be binding throughout the 
territory of India. Mr. K. G. Bhagat on 
behalf of the State agreed that in view 
of the decision of this Court the State 
was bound to provide free legal services 
to an indigent accused but he suggested 
that the State might find it difficult to 
do so owing to financial constraints. We 
may point out to the State of Bihar that 
it cannot avoid its constitutional obliga- 
tion to provide free legal services to` a 
poor accused by pleading financial or ad- 
inistrative inability. The State is under 
constitutional mandate to provide free 
legal aid to an accused person who is un- 
ble to secure legal services on account 
of indigence and. whatever is necessary 
fer this purpose has to be done by the 
State. The State may have its financial 
constraints and its priorities in expendi- 
ture but, as pointed out by the Court in 
Rhem v. Malcolm, 377 F Supp 995: “the 
law does not permit any Government to 
deprive its citizens of constitutional 
rights on a plea of poverty” and to quote 
the words of Justice Blackmum in Jack- 
son v. Bishop, 404 F Supp 2d, 571: 
“humane considerations and constitutional 
requirements are not in this day to be 
measured by dollar considerations.” More- 
over, this constitutional obligation to pro- 
vide free legal services to an indigent ac- 
cused does not arise only when the trial 
commences but also attaches when the 
accused is for the first time produced be- 
fore the Magistrate. It is elementary that 
the jeopardy to his personal liberty arises 
as soon as a person is arrested’ and pro- 
duced before a Magistrate, for itis at that 
stage that he gets the first opportunity to 
apply for bail and obtain his release as 
also to resist remand to police or jail cus- 
tody. That is the stage at which an accus- 
ed person needs competent legal advice 


and representation and no procedure can 
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be said to be reasonable, fair and just 
which denies legal advice and representa- 
tion to him at this stage. We must, there- 
fore, hold ‘that the State is under a con- 
stitutional. obligation to provide free legal 
services to an indigent accused not only 
at the stage of trial but also at the stage 
when he is first produced before the 
magistrate as also when he is remanded 
from time to time. 

5. But even this right to free legal 
services would be illusory for an indigent 
accused unless the magistrate or the Ses- 
sions Judge before whom he is produced 
informs him of such right. It is common 
knowledge that about 70 per cent of the 
people in the rural areas are illiterate 
and even more than that percentage of 
people are not aware of the rights con- 
ferred upon them by law. There is so 
much lack of legal awareness that it has 
of the 
principal items of the programme of the 
legal aid movement in this country to 
promote legal literacy, It would make a 
mockery of legal aid if it were to be left 
to a poor ignorant and illiterate accused 
to ask for free legal services. Legal aid 
would become merely a paper promise 
and it would fail in its purpose, The 
Magistrate or the Sessions Judge before 
whom the accused appears must be held 
to be under an obligation to inform the 
accused that if he is unable to engage 
the services of a lawyer on account of 
poverty or indigence, he is entitled to 
obtain free legal services at the cost of 
the State. Unfortunately, the judicial 
magistrates failed to discharge this ob- 
ligation in the case of the blinded pri- 
soners and they merely stated that no 
legal representation was asked for by the 
blinded prisoners and hence none was 
provided. We would, therefore, direct the 
magistrates and Sessions Judges in the 
country to inform every accused who ap- 
pears before them and who is not repre- 
sented by a lawyer on account of his, 
poverty or indigence that he is entitled to! 
free legal services at the cost of the State. 
Unless he is not willing to take advantage 
of the free legal services provided by the 
State, he must be provided legal repre- 
sentation at the cost of the State. We: 
would also direct the State of Bihar and, 
require every other State in the country} 
to make provision for grant of free legal 
services to an accused who is unable to 
engage a lawyer on account of reasons 
such as poverty, indigence or incommuni- 
cate situation. The- only qualification 
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would be that the offence charged against 
the accused is such that, on conviction, 
it would result in a sentence of imprison- 
ment and is of such a nature that the cir- 
cumstances of the case and the needs of 
social justice require that he should be 
given free legal representation. There 
may be cases involving offences such as 
economic offences or offences against law 
prohibiting prostitution or child abuse and 
the like, where social justice may require 
that free legal services need not be pro- 
vided by the State, 

6. There are two other irregularities 
appearing from the record to which we 
think it is necessary to refer. In the 
first place in a few cases the accused 
persons do not appear to have been pro- 
duced before the Judicial Magistrates 
within 24 hours of their arrest as requir- 
ed by Art. 22 of the Constitution. We do 
not wish to express any definite opinion 


in regard to this irregularity which prima ` 


facie appears to have occurred in a few 
cases, but we would strongly urge upon 
the State and its police authorities to see 
that this constitutional and legal require- 
ment to produce an arrested person be- 
fore a Judicial Magistrate within 24 hours 
of the arrest must be scrupulously observ- 
ed. It is also clear from the particulars 
furnished to us from the records of the 
Judicial Magistrates that in some cases 
particularly those relating to Patel Sahu, 
Raman Bind, Shaligram Singh and a few 
others the accused persons were not pro- 
duced before the Judicial Magistrates 
subsequent to their first production and 
they continued to remain in jail without 
any remand orders being passed by the 
Judicial Magistrates. This was plainly 
contrary to law. It is difficult to under- 
stand how the State continued to detain 
these accused persons in jail without any 
remand orders. We hope and trust that 
the State Government will inquire as to 
why this irregularity was allowed to be 
perpetrated and will see to it that in 
future no such violations of the law are 
permitted to be committed by the ad- 
ministrators of the law. The provision 
inhibiting detention without remand is a 
very healthy provision which enables the 
Magistrates to keep check over the police 
investigation and it is necessary that the 
‘Magistrates should try to enforce this re- 
quirement and where it is found to be 
disobeyed, come down heavily upon the 
police. 

7. We also cannot help expressing our 
unhappiness at the lack of concern shown 
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by the judicial Magistrates in not enquir- 
ing from the blinded prisoners, when they 
were first produced before the Judicial 
Magistrates and thereafter from time to 
time for the purpose of remand, as to 
how they had received injuries in the 
eyes. It is true that most of the blinded 
prisoners have said in their statements be- 
fore the Registrar that they were not ac- 
tually produced before the Judicial 
Magistrates at any time, but we cannot, 
without further inquiry in that behalf, 
accept the ex parte statement of the 
blinded prisoners. Their statements may 
be true or may not be true; it is a matter 
which may require investigation. But one 
thing is clear that in the case of almost 
all the blinded prisoners, the forwarding 
report sent by the Police Officer In Charge 
stated that the accused had sustained in- 
juries and yet the Judicial Magistrates 
did not care to enquire as to how injuries 
had been caused. This can give rise only 
to two inferences; either the blinded pri- 
soners were not physically produced be- 
fore the Judicial Magistrates and the Judi- 
cial Magistrates mechanically signed the 
orders of remand or they did not bother 
to enquire even if they found that the 
prisoners before them had received in- 
juries in the eyes. It is also regrettable 
that no inspection of the Central Jail, 
Bhagalpur was carried out by the Dis- 
trict & Sessions Judge at any time during 
the year 1980. We would request the 
High Court to look into these matters 
closely and ensure that such remissness 
on the part of the judicial officers does 
not occur in the future. 

8. We would also like to advert to 
one more matter before we close and that 
is rather a serious matter. It appears from 
the record that one blinded prisoner by 
the name of Umesh Yadav sent a petition 
to the District and Sessions Judge, 
Bhagalpur, on 30th July, 1980 complain- 
ing that he had been blinded by Shri 
B. K. Sharma, District Superintendent of 
Police and since he had no money to pro- 
secute this police officer, he should be 
provided a lawyer at Government ex- 
pense so that he might be able to bring 
the police atrocities before the Court and 
seek justice. Ten other blinded prisoners 
also made a similar petition and all these 
petitions were forwarded to the District 
& Sessions Judge on 30th July, 1980. The 
District & Sessions Judge by his letter 
dated 5th August, 1980, addressed to the 
Superintendent of the Bhagalpur Central 
Jail stated that there was no provision in 
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the Code of Criminal Frocedure under 
which legal assistance could be provided 
to the blinded prisoners who had made a 
petition to him and that he had forward- 
ed their petitions to the Chief Judicial 
Magistrate for necéssary action. The 
Chief Judicial Magistrate also expressed 
his inability to do anything in the matter. 
It appears that the Superintendent of the 
Bhagalpur Central Jail also sent the peti- 
tions of these blinded prisoners to the 
Inspector General of Prisons, Patna on 
30th July, 1980 with a request that this 
matter should be brought to the notice 


of the State Government. The Inspector. 


General of Prisons forwarded these peti- 
tions to the Home Department. The 
Inspector General of Prisons was ‘also in- 
formed by three blinded prisoners on 9th 
September 1980 when he visited the 
Banka Jail that they had been blinded by 
the police and the Inspector General of 
Prisons observed in his inspection note 
that it would be necessary to place the 
matter before the Government so that the 
police atrocities may be stopped. The facts 
disclose a very disturbing state of affairs. 
In the first place we find it difficult to 
appreciate why the Chief 
Magistrate to whom the petitions of these 
blinded prisoners had been forwarded by 
the District & Sessions Judge did not act 
upon the complaint contained in these 
petitions and either take cognizance of the 
offence revealed in these petitions or 
order investigation by the higher police 
officers. The information appearing in 
these petitions disclosed very serious 
offences alleged to have been committed 
by the Police and the Chief Judicial 
Magistrate should not have nonchalantly 
ignored these petitions and expressed his 
inability to do anything in the matter. 
But apart from that, one thing is certain 
that within a few days after 30th July, 
1980 the Home Department did come to 
know from the Inspector General of 
Prisons that according to the blinded pri- 
soners who had sent their petitions, they 
had been blinded by the Police, and from 


the inspection note of the In- 
spector General of Police (Prisons?) 
it would seem reasonable to as- 


sume that he must have brought the 
matter to the notice of the Government. 
We should like to know from the Inspec- 
tor General of Prisons as to who was the 
individual or which was the department 
of the State Government to whose notice 
he brought this matter and what steps 


did the State Government take_on receipt 
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of the petitions of the blinded prisoners, 
forwarded by the Inspector General of 
Prisons as also on the matter being 
brought to their attention by the Inspec- 
tor General of Prisons as observed by him 
in his inspection note. We should like the 
State Government to inform us clearly 
and precisely as to what steps they took 
after 30th July,.1980 to bring the guilty 
to book and to stop recurrence of such 
atrocities. We want to have this informa- 
tion because we should like to satisfy 
ourselves whether the blindings which 
took place in October 1980 could have 
been prevented by the State Government 
by taking appropriate steps on receipt of 
information in regard to the complaint of 
the blinded prisoners from the Inspector 
General of Prisons. We would direct the 
State Government to furnish us full and 
detailed particulars in this behalf before 
the next hearing of the writ petition. 

9. The writ petition will now be 
taken up for further hearing on 6th 
January, 1981. 


BHAGWATI, J. (Order dated 14-1- 
1981):— 10. This case comes again 
before us and the principal ques- 


tion that has been debated on this occa- 
sion is whether certain directions given 
by us by our earlier order dated 19th 
Dec., 1980, have been carried out by the 
State of Bihar. We shall presently exa- 
mine how far and to what extent these 
directions have been complied with by 
the State but, before we do so, we’ must 
deal with a problem which has arisen on 
account of the disinclination of the Blind 
Relief Association, Delhi to keep the 
blinded prisoners in the Home run by 
them at Lal Bahadur Shastri Marg, New 
Delhi. We had suggested in our order 
dated 19th December, 1980 that the blind- 
ed prisoners who are discharged from the 
Rajendra Prasad Ophthalmic Institute, 
New Delhi should be kept in the Home 
which is being run by the Blind Relief 
Association, Delhi, but it seems that the 
Blind Relief Association, Delhi has ex- 
pressed its unwillingness to keep them in 
the Home run by them. We are told by 
Mrs. Hingorani appearing on behalf of 
the petitioners that consequently fifteen 
blinded prisoners who are discharged 
from the Rajendra Prasad Ophthalmic 
Institute have been accommodated tem- 
porarily in the Christ Church Hostel while 
three other blinded prisoners are still 
undergoing treatment at the Rajendra 
Parshad Ophthalmic Institute. The ques- 


‘tion, however, is as to how the cost of 
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lodging and boarding of these fifteen 
blinded prisoners and possibly also of the 
remaining three blinded prisoners when 
they are discharged, is going to be borne 
and who is going to pay the charges of 
the Christ Church: Hostel. We do not 
think that this question need detain us 
because in our order dated 19th Decem- 
ber, 1980, we had directed that the State 
should pay by way of advance or other- 
wise. as may be required, the costs, 
charges and expenses of maintaining the 
blinded prisoners in the Home which is 
being run by the Blind Relief Association, 
Delhi, and since the blinded prisoners are 
now being kept. in the Christ Church 
Hostel instead of the Home run by the 
Blind Relief Association, Delhi, it is but 
fair, and just that the reasonable costs, 
charges and expenses of maintaining the 
blinded prisoners in the Christ Church 
Hostel should also be paid by the State 
until they are removed to another place, 
We would therefore direct that’ the con- 
cerned officer of the State Government 
should go to the Christ Church Hostel 
and settle the reasonable costs, charges 
and, expenses of lodging and boarding of 
the blinded prisoners in the Christ 
Church, Hostel. We are told that there is 
a blind relief association at Lajpat 
Nagar, New Delhi which is prepared to 
admit the blinded prisoners and look after 
them. We think that it would be desirable 
to transfer the blinded prisoners from 
the Christ Church Hostel to the institu- 
tion which is being run by the Blind Re- 
lief Association at Lajpat Nagar, New 
Delhi so that the blinded prisoners may 
receive proper vocational training which 
would relieve, to the extent possible, the 
hardship and handicap arising out of 
blindness. We would therefore direct that 
the blinded prisoners may be removed to 
the institution run by the Blind Relief 
Association at Lajpat Nagar, New Delhi 
and they may be kept in that institution 
and given. proper vocational training at 
the cost of the State of Bihar. We would 
also. suggest that Mrs. Hingorani as also 
-the State may make efforts to find out if 
there is; any institution for the blind in 
Bihar which is prepared to keep the 
blinded: prisoners and give them voca- 
tional training. If any such. institution can 
be found, we would direct that the blind- 
ed prisoners should be taken and kept in 
such institution at the cost of the State 
Government. The State Government will 
bear the cost of maintaining the blinded 
prisoners in the institution run by the 
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Blind Relief Association at Lajpat Nagar 
or in any other institution to which the 
blinded prisoners may be removed pursu- 
ant to this order until such time as they 
are required in connection with the trial 
of the case against them or until any fur- 
ther order is made by this Court. If for 
any reason the blinded prisoners have to 
go back to the Jail, we direct that they 
should be given proper vocational train- 
ing in the jail, so that, even in the jail, 
they can engage themselves in produc- 
tive activity and earn money for them- 
selves and the members of their famulies 
and on discharge from the jail, become 
useful members of the society, we are 
told by Mr. K. G. Bhagat, learned Ad- 
vocate appearing on behalf of the State 
of Bihar that on erroneous view of an 
earlier Order passed by us staying the 
trial of the blinded prisoners, the police 
are not proceeding with the investigation 
of the offences charged against the blind- 
ed prisoners and he therefore urged that 
we should qualify our Order so as to make 
it clear that the investigation is not in- 
juncted by the Court. We think that the 
Order made by us is quite clear and it 
merely stays the trial of the blinded pri- 
soners and does not restrain the police 
from proceeding with the investigation of 
the offences alleged to have been com- 
mitted either by the blinded prisoners or 
by the police. We are in fact of the view 
that the investigation of the offences al- 
leged to have been committed whether 
by the blinded prisoners or by the police 
should be proceeded with expeditiously 
and the guilty should be brought to book 
without any avoidable delay. We 
would indeed suggest that having re- 
gard to the physical handicap from which 
the blinded prisoners are suffering, in- 
vestigation into the offences alleged to 
have been committed by the blinded pri- 
soners as also by the police may be com- 
pleted and charge-sheet if any may be 
filed against them, as far as possible, 
within a period of three months from to- 
day we may make it clear that it would 
be open to the police as also any other 
Investigating Authority to examine the 
blinded prisoners and record their state- 
ments at the place where they are lodged 
for the time being and if it should become 
necessary to take them to any place in the 
Bhagalpur District for the purpose of in- 
vestigation it would be open to the State 
Government to make an application to 
this Court for permission to do so- after 


giving twenty four hours notice to- Mrs. 
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Hingorani, learned Advocate appearing on 
behalf of the petitioners. We made an 
Order earlier staying the trial of the 
blinded prisoners because they were 
directed to be brought to Delhi for the 
purpose of treatment at the Rajendra 
Prasad Ophthalmic Institute and addi- 
tionally, Mrs. Hingorani wanted to contend 
that they should not be tried at all for 
the offences alleged to have been com- 
mitted by them. We are going to hear 
the learned Advocates appearing on be- 
half of both sides on this contention and 
at the time when we adjudicate upon this 
contention we shall decide whether the 
Order made by us staying the trial of the 
blinded prisoners in case charge-sheet is 
filed against them, should be vacated or 
not, but in the meanwhile investigation 
must proceed and be completed as far as 
possible within three months from today, 


ll. We had directed the Registrar 
(Judl.) by our Order dated 8th January, 
1981 to make enquiry from the blinded 
prisoners who are in the Christ Church 
Hostel and in the Rajendra Prasad 
Ophthalmic Institute as to whether they 
want to remain in Delhi or they want to 
go back and if so, where. Pursuant to this 
direction given by us, the Registrar 
(Judl.) proceeded to make the enquiry 
and his report shows that out of the 
fifteen blinded prisoners in the Christ 
Church Hostel, fourteen want to remain 
in Delhi while only one namely Lakhi 
Mahto who is one of the petitioners. in 
Writ Petition No. 5352 of 1980, wants to 
go back to his village in Bhagalpur Dis- 
trict. So far as the other two blinded 
prisoners in the Rajendra Prasad Ophth- 
almic Institute are concerned, there is no 
question of their going back since they 
would be shortly undergoing operation at 
the Rajendra Prasad Ophthalmic Institute. 
There is, according to the report of the 
Registrar (Judl.), one more blinded pri- 
soner, namely, Baljit Singh who is under- 
going treatment for ankle injury at the 
All India Institute of Medical Sciences 
and he is thereafter required to undergo 
treatment at the Rajendra Prasad Ophth- 
almic Institute and hence he also cannot 
go back. Since out of the fifteen blinded 
prisoners in the Christ Church Hostel, 
fourteen want to remain in Delhi, they 
may be allowed to continue to remain in 
Delhi subject to the directions given in 
the preceding paragraph and so far as 
the fifteenth blinded prisoner, namely, 
Lakhi Mahto is concerned, he should be 
provided by the State, within one week 
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from today, with a ticket and other facili- 
ties for going back to his native place in 
Bihar. The directions given by us earlier 
in regard to the treatment to be given te 
the two blinded prisoners in the Rajendra 
Prasad Ophthalmic Institute and the third 
blinded prisoner in the All India Institute 
of Medical Sciences shall continue to be 
carried out by the State. 


12. It seems that out of the fifteen 


‘blinded prisoners who are presently in 


the Christ Church Hostel, ten have re- 
ceived the sum of Rs. 300/- ordered to be 
paid to each of them by the State Gov- 
ernment, but the remaining five have not 
yet been paid. We would therefore, direct 
the concerned officer of the State Govern- 
ment to go to the Christ Church Hostel 
and pay the sum of rupees three hundred 
to each of the five remaining blinded pri- 
soners after identification by Reverend 
Wilson or his wife or Reverend Yusuf 
Singh who are the persons incharge of 
the Christ Church Hostel. Since the blind- 
ed prisoners have no warm clothing to 
protect themselves against the cold, we 
direct that such warm clothing as is ordi- 
narily supplied to prisoners in jails dur- 
ing winter months, should be supplied 
to the blinded prisoners at the cost of 
State Government and the appropriate 
officer of the State Government in Delhi 
should comply with this direction within 
three days from today. 


13. Mrs. Hingorani appearing on be- 
half of the petitioners submitted that 
whilst the eighteen blinded prisoners, 
fifteen in the Christ Church Hostel, two - 
in the Rajendra Prasad Ophthalmic In- 
stitute and one in the All India Institute 
of Medical Sciences, were in Delhi, they 
should be got examined by Dr. Madan 
Mohan of the Rajendra Prasad Ophthalmic 
Institute for the purpose of obtaining an 
opinion as to the method and manner in 
which they were blinded, if it was medi- 
cally possible to do so. We think that the 
submission. made by Mrs. Hingorani is 
reasonable and justified and it would de- 
finitely help the Court in arriving at a 
proper determination of the question 
whether the fundamental right of the 
blinded prisoners under Article 21 was 
violated by the blinding effected 
by the police. We therefore direct that 
the eighteen. blinded prisoners who are 
in Delhi shall be examined by Dr. Madan 
Mohan at the Rajendra Prasad Ophthalmic 
Institute for the purpose of determining, 
if it is medically possible to do so, as to 
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what was the method or manner in 
which, in the opinion of Dr. Madan 
Mohan, these blinded prisoners appear to 
have been deprived of their vision. We 
would request Dr. Madan Mohan to give 
his opinion to us on or before 20th Janu- 
ary, 1981. These blinded prisoners will 
be produced before Dr. Madan Mohan 
within two days from today. 


14. With these directions we adjourn 
the hearing of the writ petition to 15th 
January, 1981, 

Order accordingly, 
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Evidence Act (1 of 1872), S. 3 — Ap- 
preciation of evidence — Murder case — 
Discrepancy between statement of sole 
eye-witness and medical witness — Effect 
— Witness, brother of deceased — Value 
of his evidence. (Criminal P, C. (1974), 
S. 291). 


The mere fact that in a murder case 
the doctor who conducted the autopsy, 
did not note or find any imprints of a 
rope on the wrists of the dead-body, is 
hardly a ground for rejecting the evi- 
dence of the eye-witness (brother of de- 
ceased) to the effect that the hands of the 
deceased had been tied at his back when 
he was forcibly taken by the accused into 
the arhar field and shot dead there. The 
discrepancy between statement of eye- 
witness and medical expert was of little 
importance. Besides the evidence of this 
sole eye-witness was fully corroborated 
from First Information Report and from 
transferred statements of two other wit- 
nesses. His evidence could not be dis- 
believed merely because he was elder 
brother of deceased, 

(Paras 6, 9, 12) 


R. S. SARKARIA, J.:— Criminal Ap- 
peal No. 56 of 1974 by Maharaj Singh and 


Hotam Singh, sons of Kanchana, and Cri-. 
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minal Appeal No. 280 of 1974 by Khilku 
Singh alias Ajmer Singh, are directed 
against a common judgment, dated 
December 17, 1973, of the Rajasthan High 
Court, whereby the acquittal of these 
three appellants recorded by the trial 
Court, was reversed and each of them 
was convicted under Section 302 read 
with Section 34, Penal Code, for the 
murder of Gupta and sentenced to im- 
prisonment for life. The appeals arise 
out of these facts: 


Three or four days before Deepawali, 
on October 27, 1967, Gupta deceased was 
proceeding in the company of the Sar- 
panch Jhandel Singh, Mohan Singh, 
Durge, Kanhaiya, Mohanle and Prabhu 
Kumar of village Soha to village Bari for 
making purchases for the coming Deepa- 
wali festival. At Kanchanpur Tonga 
Stand, they were looking for a tonga for 
going to Bari. The appellants Maharaj 
Singh, Hotam Singh and Khilku (herein- 
after referred to as the accused) came 
there and caught hold of Gupta and for- 
cibly took him to a Chabutra. Soon there- 
after, on his return to Kanchanpur from 
village Maheshara, where he had gone for 
begging, Munshi, brother of Gupta, was 
informed by a boy in front of the Chakki 
of Raghubir Singh, that Gupta had been 
caught and forcibly taken away by the 
accused with them. Munshi then went to 
the house of the accused and saw Gupta 
tied there to a Neem tree with a rope, 
Munshi and his companions, Jhandel 
Singh and Mohan Singh etc. entreated the 
accused to release Gupta. The accused told 
them that Gupta had stolen their Bajra 
crop and they would release him only 
if 50 maunds of Bajra grain were given to 
them, otherwise they would take him to 
Dholpur Police Station. Jhandel Singh 
asked the accused persons to either allow 
Gupta to take oath and state the truth 
regarding the charge of thefts, or, in the 
alternative, the accused. should take the 
oath and then take away the Bajra which 
would be supplied. This offer was not ac- 
cepted by the accused and they did not 
release Gupta but forcibly took him to 
the Haveli of the Thakurs where the ac- 
cused were residing. Munshi and Kan- 
kaiya followed the accused and Gupta to 
the house of the accused. Munshi and 
Kanhaiya wanted to follow the accused 
and the deceased into the Haveli but were 
not allowed to do so by the accused. After 
some time, all the three accused came out 
of the Haveli and brought out Gupta whose 
hands had -been tied with a rope and 
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the rope was handled by Maharaj Singh. 
Khilku was armed with a muzzle-loading 
gun and Hotam Singh had a country-made 
pistol with him. Bigha (P. W. 11) joined 
Munshi and Kanhaiya. All these three 
entreated the accused, in vain, to release 
Gupta. The accused then forcibly march- 
ed away Gupta towards Dholpur. Munshi, 
Kanhaiya and Bigha followed them. They 
took Gupta to a distance of about two fur- 
longs from the village where Hotam ac- 
cused told the other accused that it was 
a proper placé for the purpose. There- 
upon, all the three accused forcibly took 
Gupta into the field under Arhar crop. 
Munshi, Bigha and Kanhaiya, also, want- 
ed to follow the accused, but under 
threat of dire consequences, were made 
to halt on the ridge of the field. After 
going a few paces into the field, Hotam 
Singh fired two shots. On being ‘hit, 
Gupta fell down, Thinking that Gupta was 
still alive, Khilku fired his gun, wounding 
the deceased on the neck. Khilku re-load- 
ed his gun and fired again towards Gupta. 
Thereafter, all the three accused ran away 
from the spot. Munshi then went to the 
Police Station, Bari, 6'/2 miles away, and 
lcdged the First Information Report (Ex. 
P-10) there at 3-30 p.m. The Investigat- 
ing Police Officer came to the spot, pre- 
pared the inquest report and sent the body 
for post-mortem examination. Dr. R. B. 
Nigam (P. W. 13) found these five exter- 
nal injuries on the dead-body: 

"(1) Blackish burn °/4” x h” 
the left ear. 


(2) Blackish burn 1” x 1/2” on the outer, 
and upper margin of left ear. 

(3) Gun-shot wound '/2” x 14” with 
blackish margins up to */2” all round the 
wound on the left side of neck behind the 
angle of mendible causing fracture of the 
body of the left mandible and fracture of 
the first molar tooth of left side. 

(4) Gun-shot wound 11/4" x 1'4” cir- 
cular entering the abdominal cavity on 
the left side of abdomen 5” away and 
parallel to umblicus with gun-powder 
burn nearly 3” all round the wound. 

(5) Gun-shot wound 1⁄4” x 1!” éir- 
cular entering the abdominal cavity on 
left side of the abdomen in the mid axil- 
lary in the kidney region with blackish 
gun powder stain nearly 3” all round the 
wound. These three gun-shot wounds had 
inverted margins and were the wounds of 
entry. There was no exit wound.” 

In the opinion of Dr. Nigam, Gupta died 
due to severe haemorrhage and shock 


behind 
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resulting from gun-shot injuries which 
were sufficient in the ordinary course of 
nature to cause the death. The Doctor 
also found in the abdominal cavity two 
cardboard Khokhas, 6 cardboard round 
pieces and 72 small pellets. In the opinion 
of the Doctor, the shots which caused the 
fatal injuries had been fired from a point- 
blank range. He further opined that twe 
separate fire-arms must have been used 
in inflicting the gun-shot injuries found 
on the body of Gupta. In cross-examina- 
tion, Dr. Nigam clarified that the injuries 
found on the body of the deceased were 
the result of not more than three gun- 
fires. 3 

2. Maharaj Singh and Hotam Singh 
were arrested’on January 11, 1968 from 
a nearby jungle. Maharaj Singh and 
Hotam Singh were first put on trial. 
Khilku had absconded. He was arrested 
later on November 28, 1968 and was tried 
separately. The Sessions Judge acquitted 


‘the accused persons in both the trials. 


The State went in appeal against those 
acquittals to the High Court with the 
Hence, these appeals 
which are being disposed of by a com- 
mon judgment. 


3. At the trial of Maharaj Singh and 
Hotam Singh, the statements of Kanhaiya 
(P. W. 5) and Bigha (P. W. 11) recorded 
by the Committing Magistrate, were 
transferred under Section 288, Cr. P. C. 
to the Sessions record. Munshi was also 
examined at that trial. At the trial of 
Khilku Singh, Munshi alone was examin- 
ed as an eye-witness, At both the trials, 
Munshi had substantially supported the 
prosecution story set out above. Six pro- 
secution witnesses, namely, P. W. 1, 
P. W. 2. P. W. 3, P. W.4, P. W.5 and 
P. W. 11 turned hostile and were cross- 
examined by the Public Prosecutor. | 


4. Learned counsel for the appellants 
contends that it was highly unsafe to 
convict Khilku on the testimony of the 
sole eye-witness, Munshi, who was the 
elder brother of the deceased. Great stress 
has been laid on the fact that the Medical 
Officer, who conducted the post-mortem 
examination, did not find any ligature 
marks on the hands or arms of the dead- 
body; that the rope (Article 2) had no 
blood-stains on it. The absence of im- 
prints of the rope on the arms, or wrists 
of the deceased, and the absence of blood- 
stains on rope, according to the learned 
counsel, falsify the evidence of Munshi 
(P. W. 7), inasmuch as he testified that 
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the arms and (wrists) hands of Gupta 
had been tied with a rope when he was 
forcibly taken into the Arhar field and 
shot dead. there by the accused, 


5. At Khilku’s trial, Dr. Nigam 
(P. W. 10) said in cross-examination, that 
he did not find any mark of tying by 
string on either wrist of the deceased. 
Roop Chand (P. W. 9), Investigating Offi- 
cer, testified that when he saw the dead- 
body at the spot, both its hands were 
found tied with a rope. The witness took 
that rope into possession. In cross~ex- 
amination, he stated that he had seen the 
marks left by the bandage of the rope on 
the wrists of the dead body, but there 
were no such signs of the bandage of the 
string on the arms. He, however, admit- 
ted that he had not made any mention 
about the presence of such marks 
on the wrists of the dead body in the 
Panchanama which was prepared by him 
before untying the string or in the note 
which he had sent to the medical officer. 
This non-mention, according to the in- 
vestigator, was due to a slip of mind. 


6. In our opinion, the mere fact that 
the Doctor who conducted the autopsy, 
did not note or find any imprints 
of a rope on the wrists of the dead body, 
is hardly a ground for rejecting the evi- 
dence of Munshi that the hands of the 
deceased had been tied at his back when 
he was forcibly taken by the accused into 
the Arhar field and shot dead there. The 
wrists around which the rope had been 
tied are not flabby limbs of the body. The 
deceased was a rustic, hardskinned vil- 
lager, The rope was, therefore, not likely 
to leave any distinct imprints on the 
wrists. In any case, they might have dis- 
appeared or become extremely faint at 
the time of the post-mortem examination 
which was conducted about 24 hours after 
the string had been untied by the investi- 
gating officer. There was no reason to 
doubt the testimony of the investigating 
officer that he found the hands of the 
dead body tied with the string (Ex. Arti- 
cle 2) which he had untied and taken 
into. possession there at the scene of of- 
fence before the Panchayatdars, 


7. Even the hostile witness, Jhandel 
Singh (P. W. 4). in whose presence the in- 
vestigating officer had untied the rope 
from the wrists of the deceased, did not 
categorically deny that the hands of 
Gupta were found tied at his back with 
a string. When the Public Prosecutor read 
out to him his previous statement (Ex. 
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P-6) in which he had spoken to that fact, 
the witness replied that “he might have 
stated like that”, Much, capital therefore, 
can (not?) be made out of the fact that 
the Medical Officer, who conducted the 
post-mortem examination, did not find 
any imprints of the rope or string on the 
wrists of the dead body. 


8. The second contention of the learn- 
ed counsel for the appellants is that there 
was a conflict between the statements of 
Munshi and Dr. Nigam, inasmuch as Mun- 
shi has testified that Hotam Singh and 
Khilku Singh had fired four shots at the 
deceased, whereas in the opinion of Dr. 
Nigam, the injuries found were the result 
of three gun-fires only. This so-called 
conflict between the ocular account given 
by Munshi and the testimony of Dr. 
Nigam was pressed into argument before 
the High Court, also. The learned Judges 
negatived this contention, — and rightly 
so — with these observations: 

“The Doctor discovered 5 external in- 
juries at the time of post-mortem ex- 
amination. Injuries Nos. 1 and 2, which 
were noted on the left ear of the deceas- 
ed could be caused by one gun-shot only 
and, therefore, it is difficult to accept the 
statement of the doctor which he made in 
the cross-examination that only three 
fires were opened at the deceased because 
injury No. 3 is on the left side of the 
neck, injury No. 4 is on abdomen and 
Similarly injury No. 5 is on abdomen. 
Munshi (P. W. 7) has categorically stated 
that two shots were fired on the abdomen 
and two on the neck. The ear is not far 
from the neck and, therefore, the injuries 
Nos. 1, 2 and 3 were perhaps considered 
by the Doctor as the result of one gun- 
shot fire. In our opinion, the importance 
that has been given by the learned trial 
Judge to the alleged discrepancy which 
was discovered by him in the statements 
of Munshi and the medical expert loses 
all its importance.” 


9. We agree with this reasoning which 
furnishes a complete answer to this argu- 
ment advanced on behalf of the appel- 
lants. 


10. Learned counsel next pointed out 
some more discrepancies in the statement 
of Munshi (P. W. 7). It was urged that he 
had in his testimony rendered at the trial 
of Khilku, contradicted his earlier state- 
ment made at the trial of Maharaj Singh 
and Hotam Singh; that in his earlier 
statement (Ex. D-1), the witness had 
stated that he was informed by a. boy 
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that his brother Gupta had been caught 
hold of by the accused whereas in his 
subsequent statement at the trial of 
Khilku he had said that Gupta was caught 
by the accused at the Chakki of Raghubir 
Singh. When the witness was confronted 
with this variation in his earlier state- 
ment, he explained that whatever he had 
stated at the trial of Khilku was correct. 

11. As rightly pointed out by the High 
Court, Munshi was examined at the trial 
of Khilku about two years after the inci- 
dent in question. This discrepancy had 
therefore, crept in owing toa lapse of 
memory. In any case, this discrepancy 
relates only to the initial phase of the 
events preceding the murder. Sufficient 
time must have been taken by the events 
that followed the initial capture of the 
deceased and culminated in his murder by 
the accused in the field, two furlongs 
away from the village. The deceased was 
first charged by the accused publicly with 
the theft of Bajra and in spite of the en- 
treaties of Munshi and others was forcibly 
taken into their Haveli and then was 
openly and forcibly marched away from 
the village to the place of his execution 
in the field. There was sufficient time 
and opportunity, therefore, for Munshi 


(P. W. 7) to come and implore the accused . 


to release his brother, Gupta. It was, 
therefore, natural for Munshi and his 
companions to follow the accused when 
they were forcibly taking away Gupta 
from the village. Munshi, being the elder 
brother of the victim, was naturally most 
concerned to see what the accused were 
doing to Gupta. Munshi was not disposed 
to give up easily his entreaties and efforts 
to secure the release of the victim. The 
witness was a landless beggar by profes- 
sion, while the accused were Thakurs, 
i. e. erstwhile feudal proprietors of the 
village. They were carrying fire-arms. In 
the circumstances, therefore, it was not 
possible for Munshi (P. W. 7) and his com- 
panions to rescue Gupta by use of physi- 
eal force. There was nothing unnatural 
in the story narrated by Munshi in the 
witness-box that he saw the murder, 
while standing on the ridge of the field 
of occurrence. 


12. The High Court has' dealt with and 

_ effectively dislodged all the arguments 
given by the trial Court for discarding 
he testimony of Munshi. He could not be 
disbelieved merely because he was the 
elder brother of the deceased. Munshi’s 
evidence received ample corroboration 
in material particulars from the First In- 
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formation Report (Ex. P-10) which had 
been lodged by him on the very day of 
occurrence at 9a m. At the trial of 
Maharaj Singh and Hotam Singh, the evi- 
dence of Munshi received substantial cor- 
roboration from the transferred statements 
of Khilku (P. W. 5) and Bigha (P. W. 11). 
The High Court has fully discussed the 
evidence and dispelled the main reasons] 
given by the trial Court for acquitting 
the accused persons. 


13. We. agree with the High Court that 
the view of the evidence taken by the 
trial Court was manifestly erroneous and 
the arguments employed by it for ac- 
quitting the accused persons, were utterly 
unsustainable. 

14. For the foregoing reasons, we dis- 
miss these appeals and maintain the con- 
viction and sentence of the appellants. If 
any of the appellants is on bail, he/they 
shall surrender to his/their bail-bonds to 
serve out the sentence inflicted on him/ 
them. 

Appeals dismissed. 
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Writ Petn. No. 5943 of 1980, D/- 17-12- 
1980. 

Kadra Pehadiya and others, Petitioners 
v. State of Bihar, Réspondent. 

(A) Constitution of India, Art. 21 — 
Speedy trial — A fundamental right of 
accused under Art. 21. (Para 2) 

(B) Constitution of India, Art. 21 — 
Under-trial prisoners — Should be pro- 
vided with a fairly competent lawyer at 


State expense, (Para 2) 
(C) Constitution of India, Art. 21 — 
Prisons Act (9 of 1894), S. 56 — Under- 


trial prisoners — Cannot be kept in ieg 
irons nor can he be asked to work out- 
side jail walls. AIR 1978 SC 1675, Foll. 
(I. L. O. Conventions), (Para 3) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1360; (1980) 1 SCC 81: 1979 
' Cri LJ 1036 © 2 
AIR 1978 SC 1675: (1978) 4 SCC 494: 

1978 Cri LJ 1741 3 

BHAGWATI, J.:— This case before us 
is on aletter dated November 28, 1980 ad- 
dressed to the Court by one Dr. Vasudha 
Dhagamwar, a researcher and Social 
Scientist working in the Santhal Praganas 
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of the State of Bihar. It represents one 
more instance of the utter callousness and 
indifference of our legal and judicial sys- 
tem to the under-trial prisoners languish- 
ing in the jails. It seems that once a per- 
son accused of an offence is lodged in the 
jail everyone forgets about him and no 
one bothers to care what is happening to 
him. He becomes a mere ticket number—a 
forgotten specimen of humanity—cut off 
and alienated from the society, an unfor- 
tunate victim of a heartless legal and judi- 
cial system which consigns him to long 
unending years of oblivion in jail. 


2. Here is acase where four young 
boys who are designated as petitioners in 
the writ petition have been in Pakud 
sub-jail in Santhal Praganas for a period 
of about eight years without their trial 
having made any progress, They all be- 
long to the Paharia Tribe which is admit- 
tedly a backward tribe. Two of them were 
arrested on 26th Nov., 1972 while the 
other two, on 19th Dec., 1972. The jail 
record shows the ages of the petitioners 
between 18 and 22 years at the time of 
their arrest, but Dr. Vasudha Dhagam- 
war states in her letter that they could 
not have been more than 9 to 11 years 
old when they were arrested, because on 
inquiry the jail staff told her that 
the petitioners were ‘naked goat-herds” 
when they first came to jail and when Dr. 
Vasudha Dhagamwar saw them in Octo- 
ber, 1980, they looked about 18 to 22 
years old. Though the petitioners were 
brought -to the jail as far back as 
November and December, 1972, their case 
was not committed to the Court of Ses- 
sion until 2nd July, 1974. It is difficult to 
understand why their committal to the 


‘ Court of Session should have been delay- 


ed for such a long period as 20 months 
after their arrest. We should like the 
High Court of Patna to make an inquiry 
and find out why it should have taken a 
period of 20 months for the case of the 
petitioners to be committed to the Ses- 
sions Court and to submit a report to us 
of the result of such inquiry. But this was 
not the end of the delay and procrastina- 
tion of the justicing process. It was just 
the beginning, because we find that 
though the case was committed to the 
Court of Session on 2nd July, 1974, the 
trial did not commence until 30th August 
1977. It took a period of three years for 


-the trial to begin after the committal to 


the Court of Session. This discloses a 
shocking state of affairs. There is some- 
thing wrong with the entire system. How 
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can any civilized society tolerate a legal 
and judicial system which keeps a per- 
son in jail for three years without even 
commencing his trial. But the atrocity 
does not end here: more is yet to come. 
Though the trial of the petitioners com- 
menced on 30th August, 1977 it was mere- 
ly a symbolic commencement, for it 
never proceeded further and it has not 
yet made any progress. The petitioners 
appeared in the Sessions Court on 30th 
August, 1977 but thereafter, Dr. Vasudha 
Dhagamwar says, they have not been in 
Court again. Three more years have pass- 
ed but they are still rotting in jail, not 
knowing what is happening to their case. 
They are perhaps reconciled to their fate, 
living in a-small world of their own crib- 
bed, cabined and confined within the four 
walls of the prison. The outside world 
just does not exist for them. The Consti- 
tution has no meaning and significance 
and human rights, no relevance for them. 
It is a crying shame upon our adjudica- 
tory system which keeps men in jail for 
years on end without a trial. We had oc- 
casion in MHussainara Khatoon’s case 
(1980) 1 SCC 81: (AIR 1979 SC 1360) to 
criticise this shocking state of affairs and 
we hoped that after the anguish expres- 
sed and the severe strictures passed by 
us, the justice system in the State of 
Bihar would improve and no one shall be 
allowed to be confined in jail for more 
than a reasonable period of time, which 
we think cannot and should not exceed 
one year for a Sessions trial, but we find 
that the situation has remained unchang- 
ed and these four petitioners, who enter- 
ed the jail as young lads of 12 or 13 have 
been languishing in jail for over eight 
years for a crime which perhaps ultima- 
tely they may be found not to have com- 


‘mitted. It is obvious that after so many 


years of incarceration awaiting trial, 
either their spirit must be totally broken 
or they must be seething with anger and 
resentment against the society. We fail to 
understand why our justice system has 
become so dehumanised that lawyers and 
Judges do not feel a sense of revolt at 
caging people in jail for years without a 
trial. It is difficult to comprehend how 
the Sessions Judge could have forgotten 
that he had called the petitioners to the 
Court for commencement of the trial on‘ 
30th August, 1977 and thereafter done 
nothing in the matter, We pointed out in 
Hussainara Khatoon’s case that speedy 
trial is a fundamental right of an accused 


implicit in Article 21 of the Constitution, 


1981 


but we notice that in the case of these 
four petitioners, this fundamental right 
has merely remained a paper promise and 
has been grossly violated. It is surprising 
that these four petitioners should not 


have been released on bail despite our, 


observations in Hussainara Khatoon’s 
case. Since the trial has not made any 
progress for the last over eight years, 
we direct the Sessions Judge, Dumka to 
take up the case against these four peti- 
tioners immediately and to proceed with 
it from day to day without any interrup- 
tion. The Sessions Judge Dumka will sub- 
mit a report to this Court immediately 
after the disposal of the case stating as 
to when he took up the case for hearing 
and when he completed it. These four 
petitioners will be provided legal repre- 
sentation by a fairly competent lawyer 
at the cost of the State, since legal aid in 
a criminal case has been declared by us 
in Hussainara Khatoon’s case to be a 
fundamental right implicit in Article 21 
uf the Constitution. We expect complete 
compliance with our direction by the 
Sessions Judge, Dumka. We should also 
like the Sessions Judge, Dumka to inform 
us within a week as to why he could not 
commence the trial of the petitioners 
until 30th August, 1977 and why no fur- 
ther steps have been taken in the trial 
thereafter. 


3. Dr. Vasudha Dhagamvar has also 
stated in her letter that when she went ta 
the Pakud sub-jail and saw the four peti- 
tioners in October, 1980, she found them 
in leg irons. She learnt on enquiry that 
the four petitioners were to work outside 
jail walls for fetching water and doing 
other duties and to guard against the 
possibility of their running away, they 
were put in leg irons and even after they 
returned to the jail in the evening after 
doing outside work, the leg irons were 
not taken off and they remained in leg 
irons even at lock up time. This is a high- 
ly disturbing state of affairs and it dis- 
closes a sense of callousness and disregard 
of civilized norms. It is difficult to sea 
how the four petitioners who are merely 
under-trial prisoners awaiting trial could 
be kept in leg irons contrary to all prison 
regulations and in gross violation of the 
decision of this Court in Sunil Batra v, 
Delhi Administration (1978) 4 SCC 4941 
(AIR 1978 SC 1675). It is also surprising 
how the four petitioners could ba asked 
to work outside the jail walls when they 
are not convicted but merely under-trial 
tprisoners. This would be in flagrant vio- 
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lation of prison regulations and contrary 
to the I. L. O. Conventions against forced 
labour. We would like the Superinten- 
dent of the Pakud sub-jail to explain as 
to why he kept the four petitioners in 
leg irons contrary to the law of the land 
and exacted work from them when they 
are merely under-trial prisoners, We 
direct the Superintendent to immediately 
remove leg irons from the feet of the 
four petitioners and to desist from taking 
work from them so long as they are 
under-trial prisoners. We also direct that 
no convicted or under-trial prisoner shall 
be kept in leg irons except in accordance 
with the ratio of the decision in Sunil 
Batra’s case (supra). 

4. It appears that once a case is com- 
mitted to the Court of Session, the pri- 
soner who is confined in jail is not re- 
garded by the State authorities as an 
under-trial prisoner, and that is why per- 
haps the names of the four petitioners 
did not figure in the list of under-trial 
prisoners submitted by the State Govern- 
ment in Hussainara Khatoon’s case. We 
would therefore like the State Govern- 
ment to inform us by filing a list as to 
how many prisoners there are who have 
been in the jails in the State of Bihar 
for more than 12 months after the com- 
mittal of their cases to the Court of Ses- 
sion. We should like to have the names 
of these prisoners with particulars of the 
jails in which they are lodged, the Ses- 
sions Court in which their cases are 
pending, the dates on which their cases 
were committed to the Court of Session 
and the offences with which they are 
charged. We should also Jike the High 
Court to inform us asto how many 
cases are pending in the court of session 
in the State of Bihar where committal 
to the Sessions Court has been made 
more than 12 months ago and what are 
the reasons why these sessions cases 
have not been disposed of. We also direct 
the State Government to file a list of 
under-trial prisoners who have been in 
jail for a period of more than 18 months 
without their trial having commenced 
before the courts of magistrates. The de- 
tailed particulars in regard to the 
under-trial prisoners may be furnished by 
the State Government in that list. 

5. We issue notice to the State of 
Bihar and direct that the writ petition 
may be placed on board for hearing on 
6th January, 1981. 

Order accordingly. 





942 S.C, 


AJR 1981 SUPREME COURT 942 
= 1981 Cri. L, J. 484 j 
(From: Patna) 
R. S. SARKARIA AND R. S. 


PATHAK, JJ. 


Criminal Appeal No. 36 of 1975, D/- 
25-4-1980 and 13-1-1981. 


Ram Ashrit and others, Appellants v. 
State of Bihar, Respondents. 

Evidence Act (1 of 1872), S. 3 — Murder 
case — Interested and partisan witnesses 
— Testimony of — Appreciation — Mode 
of, Judgment of Patna High Court Re- 
versed. (Penal Code (1860), S. 302). 

When all the material witnesses in a 
murder case were either related or other- 
wise interested in the prosecution, their 
testimony had to pass the test of close and 
severe scrutiny before their testimony 
could be safely acted upon. In the absence 
of corroboration to a, material extent in 
all material particulars, it was extremely 
` hazardous to convict the accused persons 
on the basis of the testimony of these 
highly interested, inimical and ` partisan 
witnesses, particularly when it bristles 
with improbable versions and material 
infirmities. Judgment of Patna High 
Court, Reversed. (Paras 12, 18) 


ORDER OF COURT (25-4-1980) 


For the reasons to be pronounced later, 
the appeal is allowed and the accused are 
acquitted. They be set at liberty forth- 
with, 

JUDGMENT (13-1-1981) 

R. S. SARKARIA, J.:— 2, This appeal by 
special leave is directed against a judg- 
ment, dated May 16, 1974, of the High 
Court of Patna. It arises out of these facts: 

On April 22, 1967 at about 8 p. m., the 
informant, Surajnath Chaudhary (P. W. 
12) was keeping watch on wheat lying in 
his thrashing floor. About 15 to 20 per- 
sons, variously armed, arrived there. He 
identified 13 out of those persons, who 
are the appellants herein, apart from one 
Munshi Ram (since dead). 

3. On seeing these persons coming 
armed. P. W. 12. raised an alarm: “Thief! 
Thief!! However, Ram Ashrit appellant 1, 
Manki Ram appellant 2, and Kapildeo Ahir 
appellant 13, surrounded P. W. 12; while 
their companions started collecting wheat 
that lay stocked there ina Chadar and 
bags While Munshi and Manki were 
holding P. W..12, Ram Ashrit dealt a 
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bhala blow on: his head. Ram Ashrit 
snatched away the’ single-barrel gun 
(Ex. 1) from P. W. 12. The gun was al- 
ready loaded and- during the struggle, the 
gun got fired. Munshi and Manki gave 
lathi blows to P. W. 12. On hearing the 
alarm, his brother, Bishwa Nath Chau- 
dhary, cousin Sheo Nath Chaudhary and 
his co-villagers, Jagarnath Chaudhary and 
Bhagwan Chaudhary were attracted to 
the spot. The miscreants surrounded and 
assaulted them, also. Bishwa Nath Chau- 
dhary (P. W. 10) received several lathi 
blows at the hands of Ram Bachan Ram, 
Janki Ram and Sheomuni Ram, appel- 
lants. At the same time, appellant Kapil- 
deo Ahir hit Sheonath with a Pharsa on 
the head, felling him to the ground. Sri 
Ram and Ram Prasad Ram, armed appel- 
lants, indiscriminately beat Sheonath to 
unconsciousness. Ram Dhari and Chit- 
bahal, appellants gave lathi blows to Sri 
Bhagwan Chaudhary. P.W. 8 was assault- 
ed with lathi by Rambans Ram and Raj- 
net Ram, appellants. On hearing the hue 
and cry, fifteen villagers, including 
P. W. 9 who was armed with a lathi and 
a bhala arrived. On the arrival of these 
co-villagers; the appellants and their 
companions took to their heels carrying 
away with them the bundles of wheat, 
weighing 4 to 5 maunds, as also the gun 
they had snatched from P. W. 12. Some of 
the miscreants fled towards the north, 
while others ran away to the Chamar 
Toli in village Khodhri. The villagers 
chased them to that village and during 
the chase, there was exchange of lathi and 
bhala blows between the appellants and 
their pursuers. Sheonath, injured, was 
removed in an unconscious condition to 
Police Station, Karahgar,.8 miles away. 
At the Police Station, P. W. 12 lodged the 
First Information Report (Ex. 2). After 
case, Tribeni Singh 
(P. W. 14) commenced the investigation, 
The injured persons, namely, P. W. 8, 
P. W. 10, P. W. 12 and Sheonath Chau- 
dhary were examined by Dr. Ramakant 
Rai (P. W. 13). The Doctor found one 
lacerated wound and three bruises on the 
person of Sri Bhagwan Chaudhary. In- 
jury No. (i) was found to be grievous, 
Six injuries were found on the person of 
Sheonath Chaudhary. Injury No. (i) was 
an incised wound on the head. Injury 
No. (ii), was a lacerated wound, located 
behind injury No. (i). Injury No. (iii) was 
an intensive bruise, 14” x 1'/2”, elongat- 
ed, across the chest and abdomen from 
the right mid-point of the clavicle to tha 
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left of the tenth rib. There was ecchy- 
mosis of the left eye. Injury No. (vi) was 
a punctured wound on the left - hand, 
Yo” x Ys” x 1”. In the opinion of the 
_ Doctor, injuries (i) and (ii) were grievous” 

and (iii), (v) and (vi) were simple; that 
injury No. (i) had been caused with a 
sharp-cutting weapon, such as  Pharsa, 
while injury (vi) had been caused with a 
sharp and pointed weapon. The rest of 
the injuries on Sheonath had been caused 
with hard and blunt substance. As a re- 
sult of these injuries, Sheonath succumb- 
ed to his injuries on April 24, 1967. The 
post-mortem examination of his dead- 
body was performed by Dr. K. N. P. 
Singh, who found the same six injuries on 
him. In his opinion, injuries (i), (ii) and 
(iii) were sufficient to cause death in the 
- ordinary course of nature; and that in- 
juries (i) and (ii) could be caused with 
the edge of a bhala. Dr. Ramakant Roy 
also found five injuries on the person of 
Suraj Nath Chaudhary. 


4 After completing the investigation, 
all the thirteen appellants were prosecut- 
ed and committed for trial. All the 
thirteen denied the prosecution case and 
pleaded that they had been falsely im- 
plicated by P. W. 12 and his co-villagers 
out of enmity. The cause of enmity stated 
by the accused was that P. W. 12 and his 
companions had attempted to, take forci- 
ble possession of mango trees standing in 
plot No. 38 which belonged to appellant, 
Radha Ram, and other members of his 
family. They alleged that on the same 
night, Suraj Nath.Chaudhary along with 
his men had raided this mango grove and 
assaulted Chitbal, Munshi Ram and 
Sitaram, father of appellant Shri Ram. 
The police refused to register a case 
about it. Thereafter, Dukhi Ram (D. W. 1) 
filed a criminal complaint on April 24, 
1967 in the Court of the Magistrate, 
Sasaram, who sent it to the Police Station 
for registration and investigation of the 
case, 


5. At the trial, the appellants examin- 
ed two persons, namely, D. W. 1 -and 
D. W. 2, in defence. They also produced 
their First Information Report and the 
complaint petition (Ex. B) and a copy of 
the deposition of Dr. S. M. Karim (Ex. C) 
to show that Chitbahal, appellant 10 had 
received gun-shot injuries. 


6. The Additional Sessions Judge, who 
tried the case, rejected the defence version 
and convicted the appellants of an of- 
fence under Section 396, Penal Code, and 
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sentenced each of them to imprisonment 
for - life. 

7. In the other case initiated on the 
complaint of Dukhi Ram (D. W. 1), the 
police, after investigation, laid a charge- 
sheet in Court against nine persons, out 
of which seven are prosecution witnesses 
in the case against Ram Ashrit Ram and 
others initiated by the appellants, alleg- 
ing commission of offences under Ss. 307 
and 342 etc., Penal Code. In that case, the 
Additional Sessions Judge came to the 
conclusion that the prosecution had fail- 
ed to establish its case and accordingly 
acquitted those nine persons. Against the 
acquittal of those persons, the State filed 
Appeal No. 125 of 1970 in the High Court. 

8. On the other hand, all the thirteen 
persons (appellants herein) who were con- 
victed under Section 396, Penal Code, 
also, filed an appeal before the High 
Court. The High Court dismissed both 
these appeals and maintained the convic- 
tion of the 13 appellants, herein, in res- 
pect of the offence under Section 396, 
Penal Code. Hence this appeal by special 
leave. ; 

9. The counter-version so far as it can 
be gathered from the written statements 
and the copy of the F. I. R. (Ex. B) of the 
cross-case lodged by Dukhi Ram, and the 
cross-examination of the prosecution wit- 
nesses in the instant case, is that on the 
day of. occurrence, Suraj Nath Chaudhary 
(P.W. 12) armed with his gun and Bhag- 
wan Chaudhary were forcibly plucking 
mangoes from the mango trees belong- 
ing to Ram Ashrit and the other appellants. 
Dukhi Chamar son of Sita Ram appellant 
stopped them from doing so. Thereupon 
a quarrel ensued between the parties. On 
hearing the noise of this quarrel, the 
villagers belonging to the respective castes 
of the complainant and Suraj Nath of the 
appellants. gathered. Suraj Nath Chau- 
dhary (P. W. 12), Ganga Sagar Chaudhary 
(P. W. 7), Ram Ashrit Ram (appellant), 
Bishwanath Chaudhary (P. W. 10), Jag 
Narain Chaudhary (P. W. 9), Ramji Chau- 
dhary (P.W.11), Wedon Chaudhary and 
Bhagwan Chaudhary started assaulting 
Sita Ram, father of Dukhi Ram and 
Munshi Chamar. Suraj Nath (P. W. 12). 
caused injuries to Chit Bahal, a com- 
panion of the appellants, by gun-fire. 
Thereupon, the appellants and persons of 
their brotherhood wielded their lathis in 
self-defence and then fled away to their 
houses. 

10. This defence version was also put 
to P. W. 12 in cross-examination. P. W. 12 
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has admitted that there are six mango 
trees standing in Plot No. 38 at a distance 
of about five or six plots from the 
Khalihan of the witness. The mango 
trees were on the day of occurrence 
laden with fruits. P. W. 12 further ad- 
mitted that Plot No. 38° was originally re- 
corded in the name of Ram Lagan Ram; 
and that Ganga Dhari was the son of 
Ram Lagan Ram; while Radha Ram ac- 
cused and Sita Ram are the sons of Ganga 
Dhari. The witness further conceded that 
Ram Ashrit, Munshi and Manki are the 
sons of Radha Ram accused. Munshi has 
since died. It is further not disputed that 
Shri Ram accused and Dukhi Ram, who 
lodged the  cross-complaint against 
P. W. 12 and others, are the sons of the 
said Sita Ram. Suraj Nath Chaudhary 
(P. W. 12) further admitted that they had 
claimed the lands in Plot No. 38 before 
the Settlement Officer, whereas the des- 
cendants of Ram Lagan Ram had made a 
counter-claim to those lands and on ac- 
count of this dispute, there was rivalry 
between the parties. The Settlement 
Officer, however, disallowed the claim of 
P. W. 12 and his associates and upheld 
the claim of the accused and other des- 
cendants of Ram Lagan Ram. Thereupon, 
proceedings under Section 144, Cr. P. C. 
were instituted against both the parties 
as there was apprehension of a breach of 
the peace. P. W. 12 did not say whether 
those proceedings had been decided 
against P. W. 12 and his party-men. He, 
however, expressed ignorance about the 
result of those proceedings under Sec- 
tion 144, Cr. P. C. 


11. Thus, it was common ground that 
there were two warring factions in this 
village. One faction consisting of the 
land-owners or Chaudharies of the vil- 
lage. The complainant and prosecution 
witnesses of the occurrence belong to 
that faction. The members of the oppos- 
ing faction are mostly Harijans. All the 
appellants, excepting Kapildeo who is an 
Ahir, belong to this faction. There is en- 
mity between these two factions, en- 
gendered inter alia by the dispute be- 
tween P. W. 12 and the descendants of 
Ram Lagan Ram over the mango grove. 

12. Furthermore, all the material wit- 
nesses of the prosecution, namely 
P. Ws. 6, 7, 8, 9, 12 and 16 are either inter- 
related or otherwise interested in the 
prosecution. Therefore, before their tes- 
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tiny. We have examined the evidence of 
these witnesses carefully and find that 
their evidence was intrinsically improba- 
ble and unreliable. The core of the pro- 
secution case was that the thirteen ap- 
pellants and others came armed in a body 
and forcibly removed and carried away 
the wheat grain which was lying thrash- 
ed in the thrashing floor of P. W. 12, and 
whilst committing this dacoity or remov- 
ing or carrying away the wheat, they 
caused injuries to P. W. 12 and others in- 
cluding the deceased Sheo Nath Chau- 
dhary. We find that the substratum of 
this story viz., that there was a dacoity 
or forcible theft of wheat grain stood im- 
probabilised, if not falsified, by the sur- 
rounding circumstances of the case. 

13. The prosecution case, as propound- 
ed by P. W. 12 and the other witnesses of 
his party at the trial, was that when the 
accused persons collected wheat in 
Chadars and were carrying away the 
same on their heads, ten or fifteen villa- 
gers including the other P. Ws. variously 
armed came to the spot, whereupon the 
accused ran away carrying the booty on 
their heads. They were pursued by the 
villagers till they entered the house of 
Radha Chamar in the Chamar Toli (habi- 
tation) along with the stolen wheat grain 
and the gun seized from P. W. 12. The 
villagers surrounded that house and the 
entire Chamar Toli, to prevent the escape 
of the accused. This fact is clearly 
brought out in the evidence of P. W. 9. 
If this story of dacoity were true, there 
should have been, firstly, a trail of wheat 
leading from the Khalian of P. W. 12 to 
the house of Radha Chamar in the 
Chamar Toli, and secondly, the wheat al- 
legedly stolen or the Chaders in which it 
was bundled, should have been found in 
the house of Radha Chamar from which 
all these accused were admittedly arrest- 
ed. But neither of these evidential things 
were found by the Investigating Officer, 
The absence of such circumstantial evi- 
dence goes a long way to discredit the 
prosecution story that the appellant party 
had come armed to commit dacoity and 
forcibly stolen and carried away wheat 
crop from the Khalian of P. W. 12; and 
that the injuries to the prosecution wit- 
nesses and the deceased were caused by 
the appellants whilst committing dacoity. 

14. Furthermore, the police investiga- 
tion appears to have been biassedin favour 
of the complainant party. The Investigat- 
ing Officer did not examine the other 
eye-witnesses at the earliest opportunity 
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just after recording the Fardbeyan of the 
informant Suraj Nath Chaudhary 
(P. W. 12), in the Police Station, notwith- 
standing the fact that they were ad- 
mittedly present in the Police Station at 
that time. On reaching the village, the 
Investigating Officer did not forthwith 
inspect the alleged scene of occurrence, 
but postponed the inspection of the spot 
to the following morning. This delay 
could have given a chance to the com- 
plainant party to fabricate false circum- 
stantial evidence at the alleged scene of 
crime. In the written statement of Ram 
Ashrit accused, it was alleged that though 
Chit Bahal appellant had gun-shot in- 
juries on his person when he was arrest- 
ed along with the other accused persons 
from the house of Radha Ram by the 
Investigating Officer, but the latter did 
not record any gun-shot injury on the 
person of Chit Bahal. It was only under 
the orders of the Sub-Divisional Magis- 
trate, Sasaram passed on a petition filed 
on behalf of Chit Bahal, that the latter 
was examined by Dr. S. M. Karim, Civil 
Assistant Surgeon, Sasaram on May 3, 
1967. This fact is not disputed by -the 
learned counsel for the State. It does 
show an attempt on the part of the In- 
vestigating Officer to suppress evidence 
which would have supported the defence 
version. 


15. Further, as observed already, all 
the material prosecution witnesses who 
testified with regard to the occurrence, 
are inter-related or otherwise interested 
in the prosecution. From the evidence of 
P. Ws. 6, 7, 8, 9, and 16, it appears that 
Bishwanath and Suraj Nath are brothers 
and the deceased Sheonath was their first 
cousin. P. W. Jagat Narain is the uncle 
of Suraj Nath, P. W. Ramji is the son of 
Jagat Narain. P. W, Jagan Nath is the son 
of the husband of the sister of the father 
of P. W. Bishwanath. The wives of Bish- 
wanath and Jagan Nath are sisters, P. W. 
Jagan Nath is the grandson of P. W. Ram 
Badan. P. W. Ram Kedar Singh is | ad- 
mittedly related to P. W. Jagan Nath. 
All these material prosecution witnesses 
are Kurmis by caste. 


16. On the other hand, as alreary 
noticed, the appellants, Ram Ashrit, 
Manki Ram, Radha Ram and Shri Ram 
who are the descendants of Ram Lagan 
had a dispute about the mango grove in 
Plot No. 38 with P. W. 12 and his 
brothers. P. W. 12 and his associates 
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therefore, had a hostile animus against 
the appellants, and a motive to distort 
the truth. There is every reason to sus- 
pect, therefore, that the story that the ap- 
pellants came armed and committed 
dacoity and caused the injuries to persons 
of the complainant party whilst commit-` 
ting dacoity is not true. The surrounding 
circumstances, negative as well as posi- 
tive suggest that there was a fight be- 
tween both the parties in the course of 
which members of both the parties receiv- 
ed injuries and that the cause of the fight 
was not dacoity, but probably the dispute 
over the mango grove which had been 
decided by the Court concerned in favour 
of those appellants, who are descendants 
of Ram Lagan. 


17. According to the Investigating 
Officer (P. W. 14), when the licensed gun 
of Suraj Nath Chaudhary (P. W. 12) was 
seized by the witness from the house of 
Radha Chamar, its butt was found in a 
broken condition. This circumstance also 
lends some support to the defence version 
that P. W. 12 and his party-men had at- 
tacked the appellant party and P. W. 12 
opened the score by causing gun-shot in- 
jury to Chit Bahal, and when P. W. 12 
reloaded the gun to fire again, Ram 
Ashrit appellant snatched the gun from 
P. W. 12 and broke it, P. W. 12 tried to 
deny even this patent fact and stated that 
no damage was caused to the gun on ac- 
count of any lathi blow falling on it. 


18. There are many other infirmities 
and contradictions in the evidence of the 
prosecution witnesses. It is not necessary 
to burden this judgment by dealing with 
all of them. Suffice it to say that in the 
absence of corroboration to a material 
extent in all material particulars, it was 
extremely hazardous to convict the ap- 
pellants on the basis of the testimony of 
these highly interested, inimical and par- 
tisan witnesses, particularly when it 
bristles with improbable versions and 
material infirmities. 


19. We, therefore, allow this appeal, 
set aside the conviction of the appellants 
and acquit them of the charges levelled 
against them. If any of them is on bail, 
his bail-bonds shall stand discharged: 


Appeal allowed. 
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= 1981 Lab. I, C. 432 
(From: (1980) 2 Lab. L. N. 126 (Punj)) 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 


Civil Appeals Nos. 251-252 of 1981, D/- 
7-3-1981. 


Kanshi Ram Verma, Appellant v. The © 


Municipal Committee, Mansa and others, 
Respondents. 


Constitution of India, Art. 226 — 
Award of Labour Court -granting re- 
instatement and compensation — Single 


Judge in writ petition setting aside award 
differing on questions of fact — Omission 
to consider material facts — Award of 
Labour Court restored., (1980) 2 Lab LN 
126 (Punj), Reversed. (industrial Disputes 
Act (14 of 1947), S. 15). 


Where the Labour Court after holding 
that the workman had complied with the 
necessary formalities for the employ- 
ment, found that the termination of his 
services was not justified and made an 
award that the termination was illegal 
and directed the reinstatement of the 
workman with compensation; the order 
of the single Judge of the High Court who 
entered into the evidence of the record 
and differed on questions of fact from the 
Labour Court, setting aside the award of 
‘the Labour Court, held, could not sustain 
as the single Judge had omitted to con- 
sider that the employer Municipal Com- 
mittee had been initially satisfied that 
the workman had materially complied 
with the requirements of employment and 
had actually employed him, (1980) 2 Lab 
LN 126 (Punj), Reversed. (Para 5) 


PATHAK, J.:— This appeal by special 
leave is directed against the judgment of 
a Division Bench of the High Court of 
Punjab and Haryana dismissing a Letters 
Patent appeal against the judgment of a 
learned single Judge allowing a writ peti- 
tion filed by the Municipal Committee, 
Mansa and quashing an award made in 
favour of the appellant Kanshi Ram 
Verma by the Labour Court, Patiala. ` 


2. The appellant was appointed by the 
Municipal Committee, Mansa to the post 
of Sectional Officer on a temporary basis. 
The appellant entered upon his duties on 
4th September, 1974. He was required to 
furnish a certificate from a recognized 
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University that he had passed a Diploma 


. examination in Engineering and also an 


affidavit that he was not a dismissed em- 
ployee. The Municipal Committee alleges 
that he did not file the requisite certificate 
and affidavit and consequently his ser- 
vices were terminated. The appellant dis- 
puted the validity of the ‘termination of 
his services. Accordingly, an industrial 
dispute was referred to the Labour 
Court, Patiala, and on 4th August, 1977 
the Labour Court made an award that the 
termination was illegal and it directed 
the reinstatement of the appellant and 
compensation, 
The Municipal Committee challenged the 
award in a writ petition before the High 
Court. About the same time the appel- 
lant also filed a writ petition contending 
that he was entitled to full back wages. 
Both the writ petitions were disposed of 
by a learned single Judge by a judgment 
dated 16th November, 1979. He allowed 
the writ petition filed by the Municipal 
Committee and quashed the award. The 
writ petition by the appellant was dis- 
missed. His Letters Patent appeal was 
disrnissed by a Division Bench on 20th 
May, 1980. 

3. The Labour Court found that the 
appellant had produced a certificate re-. 
garding his qualifications before the Ex- 
ecutive Officer, and the copy of it filed 
by him had been compared with the ori- 
ginal document by a Clerk and had been 
signed by the Executive Officer in token 
of his having received the certificate. On 
the point whether he was a dismissed 
employee, he was permitted to. file an un- 
attested declaration by the Executive 
Officer that he had on his own initiative 
given up his earlier employment in the 
Military department and .the Jakhal 
Municipal Committee. In regard to the 
Matriculation certificate, he stated that it 
had been lost. The Labour Court accepted 
the allegations of the appellant in regard 
to the fulfilment of the requisites for em- 
ployment, and it noted that neither the 
Executive Officer nor any other responsi- 
ble officer of the Municipal Committee 
had appeared before it to rebut the al- 
legations made by the appellant. Holding 
that the appellant had complied with the 
necessary formalities the Labour Court 
found that the termination of his services 
was not justified. Accordingly, it made an 
award in the terms mentioned earlier. 

4. In the High Court, the learned 
single Judge held that the appellant had 
not furnished a certificate of a recognised 
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University that he had passed a Diploma 
Examination and an affidavit that he was 
not a dismissed employee, and said that, 
therefore, the termination of his services 
was proper and valid. In the result, he 
set aside the award of the Labour Court. 
A Letters Patent appeal by the appellant 
was dismissed summarily by a Division 
Bench of the High Court. 


5. It appears from the judgment of the 
learned single Judge that he entered into 
the evidence on the record and differed 
on questions of fact from the Labour 
Court. He omitted to consider that the 
Municipal Committee had been initially 
satisfied that the appellant had materially 
complied with the requirements for em- 
ployment and had actually employed him. 
The order of the learned single Judge 
cannot be sustained and the award must 
be restored, the rights of the parties on 
the date of the award being those de- 
clared by the award. For the same rea- 
son, the order of the Division Bench sum- 
marily dismissing’ the appeal must be set 
aside. ' 


6. The appeal is allowed, the’ order 
dated 16th November, 1979 of the learned 
single Judge and the order dated 20th 
May, 1980 of the Division: Bench of the 
Eigh Court are set aside and the award 
dated 4th August, 1977 of the Labour 
Court, Patiala is restored. There is no 
order as to costs except that the respon- 
dent, the Municipal Committee, Mansa 
will pay the court-fee on this appeal 
which would have been paid by the ap- 
pellant, 


Appeal allowed. 





AIR 1981 SUPREME COURT 947 
== 1981 Lab. I. C. 433 
V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 
aoe Appeal No. 475 of 1976, D/- 22-4- 


Capt. Virendra Kumar, Appellant v. 
Union of India, Respondent. 


(A) Constitution of India, Arts, 309, 226 
— Army Instruction 9/5/62 D/- 24-11- 
1962 — Instruction has statutory status 
and governs Emergency Commissioned 
Officers. (Para 3) 
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(B) Constitution of India, Art. 309 — 
D/- 24-11-1962 
Paragraph 17 — Conditions of service in- 
cluding those relating to termination of 
service, of - Emergency Commaiss.oned 


‘Officers — Are same as those that relate 


to‘ Regular Commissioned Officers. 
(Para 9) 
(C) Constitution of India, Arts. 309, 311 
— Army Rules (1964), Rr. 15 and 15A — 
Discharge by Chief of Staff of Emergency 
Commissioned Officer on ground of phy- 
sical disability resulting from injury suf- 
fered in war — Procedure under R. 15 
or R. 15A not followed — Discharge is 
invalid. (Para 10) 


KRISHNA IYER, J.:—- The appellant 
Capt. Virendra‘Kumar appeared in per- 
son and argued’ his case with refreshing 
clarity and merciful brevity: The judg- 
ment of the High Court, which went 
against him, sets out the facts in detail 
and so we do not have to go over the 
grounds again except to highlight the 
decisive facts and the relevant law. The 
appellant’s writ petition before the High 
Court was dismissed and he has secured 
special leave for this appeal. 


2. Captain Virendra Kumar was an 
Emergency Commissioned Officer who 
joined the army way back in 1964. Appa- 
rently, he was fighting in the frontline 
and sustained a spinal injury while in ac- 
tion. From the materials on record, we 
notice that he had been a brilliant and 
courageous officer, but bullets do not dis- 
criminate between the brave and the 
pusillanimous, between the splendid and 
the stupid. Anyway, the appellant’s con- 
tinuance after having sustained the injury 
became an issue. for the Army authorities 
to decide, and he was released by the 
Chief with the offer of a pension of a 
pittance. It was represented to us that 
Rs, 51-50 per month was the amount of 
pension preferred. What a magnificent 
sum for one who had fought on the war- 
front and exposed his life to extinguish- 
ment so that the security of the nation 
might be defended. Indeed, if such be the 
parsimony with which the Army prices 
patriotism, the morale of the defence ser- 
vices may be adversely affected. We are 
disturbed by this unimaginative attitude 
which may have long range impact on 
our jawans who deserve special solicitude 
having regard to the supreme sacrifice 
they are sometimes called upon to make. 


3. Going back to the facts, constitutive 
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may state that the Army Act and the 
Rules and Regulations and instructions 
thereunder govern the fate of commis- 
sioned officers including those on emer- 
gency commissions like the appellant. 
When an emergency commissioned officer 
has to be released on grounds which are 
provided for, Army Instruction 9/5/62 
dated November 24, 1962 applies. This 
Instruction, according to the appellant, 
does not have statutory status and, there- 
` fore, does not bind him. We do not agree. 
On the other hand, the technical gloss 
put by the appellant (is?) legalistic and 
does not appeal to us and we concur with 
the High Court in the view taken that 
the said instruction governs Emergency 
Commissioned Officers, Sections 21, 22, 27 
and 191 to 193 together with the residu- 
ary executive power cannot be done by 
technical truncation of the sense and 
sweep of the rules. That, indeed, is the 
submission made by Shri Francis, ap- 
pearing for the Union of India and we 
accept it. On that footing. paragraph 15 
of the said Instructions is attracted. 


4. It is common ground that the ap- 
pellant was released or discharged on 
account of physical disability. This is 
also vouched for by the communication 
from: the President’s Secretariat to the 
appellant dated 13/23 April, 1971 extract- 
ed in the paper book. Once we assume 
that the termination of the emergency 
commission of the appellant was on the 
basis of medical unfitness or physical dis- 
ability, the procedure to be followed in 
releasing the officers becomes important. 
In Service Jurisprudence, procedural 
safeguards are of prime significance. 


5. Paragraph 17 of the Army Instruc- 
tion aforesaid runs thus: . 
“17. GENERAL. All other terms and 
conditions of service, where’ not at vari- 
ance with the above provisions, will be 
the same as for regular officers.” : 


6. So much so, for emergency com- 
missions the conditions of service of re- 
gular commission will apply except 
where it is separately provided. 


7. On February 14, 1965 the appellant 
was: granted Emergency Commission’ into 
the Regular Army under A/I. 9/9/62. 


- 8. In accordance with the intention 
expressed in para 15 (c) of the A.I. 9/9/62 
that an officer granted emergency com- 
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pects may ‘be considered at the’ appro- 
priate time for permanent regular com- 
mission in the Regular Army, Army In- 
struction 13/9/65 was- issued. The relevant 
paras are reproduced below: - 


“L Serving Emergency Commissioned 
Officers granted Commission under A.I. 
9/9/62 will be eligible for the grant of 
Permanent Commissions under the terms 
and conditions of service as given in the 
succeeding paragraphs. 


2. ELIGIBILITY 


(a) & (b) xx xx 

(c) Must be in medical Category AYE 
One (A-1). Those who have been placed 
in Medical category 'A-? ‘B-1’ and ‘B-2’ 
as a result of enemy action may also be 
considered on merits of each individual 
case”, 


In accordance with the Army Instruction 
13/8/65, the screening of the Emergency 
Commissioned Officers for grant of perma- 
nent commission commenced. The Emer- 
gency Commissioned Officers, who were 
not found fit for the grant of permanent 
commission were to be released in ac- 
cordance with the phased programme 
issued by the Army Headquarters in 
Memorandum No. A/11579/II/Org.2(MP) 
(a) Copy of the memorandum admitted to 
be correct is reproduced as in records of 
the case, only extracts have been given. 


9. It necessarily follows that the con- 
ditions of service including termination of 
service which govern Emergency Com- 
missioned Officers must largely be equat- 
ed with those that relate to Regular 
Commissioned Officers. This conclusion, 
implicit in paragraph 17 quoted above, 
takes us to the next step of the conditions 
of service vis-a-vis release of Regular 
Commissioned Officers. They are set out 
in Rules 15 and 15A of the Army Rules, 
1964, At this stage, we may reproduce 
those two rules to the extent relevant: 


15. Termination of service by the Cen- 
tral Government on grounds other than 
misconduct. (1) When the Chief of the 
Army Staff is satisfied that an Officer is 
unfit to be retained in the service due to 
inefficiency or physical disability. The 
officer— 


(a) shall be so informed: 


(b) shall be furnished with the parti- 
culars of all matters adverse to him; and 


(c) shall be called upon to urge any 
reasons he may wish to put forward in 


_ mission, if eligible and: suitable in all res- favour of his retention in the service; 
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Provided that clauses (a), (b) and (c), 
shall not apply if the Central Govern- 
ment is satisfied that for reasons to be 
recorded by it in writing it is not expedi-. 
ent or reasonably practicable to comply 
with the provisions thereof; 

Provided further that the Chief of the 
Army Staff may not furnish to the officer 
any matter adverse to him, if, in his opin- 
ion, it is not in the interest of the secu- 
rity of the State to do so. 

(2) In the event of the explanation be- 
ing considered by the Chief of the Army 
Staff unsatisfactory, the matter shall be 
submitted to the Central Government for 
orders, together with the officer’s expla- 
nation and the recommendation of the 
Chief of the Army Staff as to /whether 
the officer should be 

(a) called upon to retire; or 

(b) called upon to resign. 

(3) The Central Govt. after considering 
the reports the explanations, if any, of the 
officer and the recommendation of the 
Chief of the Army Staff, may call upon 
the officer to retire or resign, and on his 
refusing to do so, the officer may be com- 
pulsorily retired or removed from the 
service on pension or gratuity, if any, ad- 
missible to him. 

15A. Release on medical grounds: (1) 
An officer who is found by a Medical 
Board to be permanently unfit for any 
form of military service may be releas- 
ed from the service in accordance with 
the procedure laid down in this rule. 

(2) The President of the Medical Board 
shall, immediately after the Medical 
Board has come to the conclusion that 
the Officer is permanently unfit for any 
form of military service, issue a notice 
specifying the nature of the disease or 
disability he is suffering from and the 
finding of the Medical. Board and also 
intimating him that in view of the find- 
ing he may be released from the service; 
every such notice shall also specify that 
the officer may, within fifteen days of 
the date of receipt of the notice, prefer 
a petition against the finding of the Medi- 
cal Board to the Chief of the Army Staff 
through the President of the Medical 
Board: 


Provided that where in the opinion ‘of 
the Medical Board the officer is suffering 
from a mental disease and it is either 
unsafe to communicate the nature of the 
disease or disability to the officer or the 
officer is unfit to look after his interests, 
the nature of the disease or disability 
shall be communicated -to the officer’s 
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next of kin who shall have the like right 
to petition. 


(3) If no petition is preferred within the 
time specified in sub-rule (2), the officer 
may be released from the service, by an 
order to that effect by the Chief of the 
Army Staff. 

(4) Tf a petition is referred within the 
time specified in sub-rule (2), it shall be 
forwarded to the Central Govt. togethe: 
with the records thereof and the recom- 
mendation of the Chief of the Army Staff. 
The Central Govt. may, after considering 
the petition and the recommendation of 
the Chief of the Army Staff, pass such 
order as it deems fit.” 


10. These two rules, so far as we are 
able to see, lay down the procedural 
basis for termination of service of Regu- 
lar Commissioned Officers on account of 
physical disability or medical unfitness. 
[f Rule 15 applies to Emergency Com- 
missioned Officer, as it does, prescribes 
a certain procedure which must be fol- 
lowed. The Chief of the Army Staff must 


_be satisfied that the officer is unfit to be 


retained in the service due to physical 
disability. By the way there are seden- 
tary posts in the Army. This satisfaction 
isnot purely subjective and only on its 
formation the Chief of the Army Staff 
shall proceed further. He may thereafter, 
Inform the officer concerned about the 
ground for release from service, Natural 
justice comes in at this stage. 
Chief of the Army Staff holds that the 


Once the | 


officer’s physical disability justifies termi- : 


nation .of service, there is another oppor- 
tunity given by the Rule (Rule 15 (2)) 
for the affected officer to make an ex- 


planatory representation to the Central | 


Government. The orders of the Central 
Government, after considering the reports 
and the explanations, and the recommen- 
dation of the Chief of the Army Staff, 
will be made under Rule 15 (3). This 
finishes the exercise under R. 15. 
Rule 15A is to be invoked in the case of 
the commissioned officer, the Army Chief 
has to make up his mind: the procedure 
to be followed is set out therein. A Medi- 
cal Board has to examine the officer. 
Other procedures in keeping with natural 
justice are also set out. But nothing ha 

been brought to our notice indicating tha 

the fair procedure under Rule 15 or 15A 
has been fairly or at all followed, Mere 
injury in action does not automatically 
end the Officer’s service. The consequenc 

is that the.order of termination of ser- 
vice is invalid for:failure to adhere to 


basic procedure. Even the top brass must 


~ he eee ee 
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act according to law as lawlessness in 
the Defence Force is a grave risk, four- 
star general or foot infantory Jawan. 

11. The inevitable result of the in- 
validation ef the termination of service 
îs that the officer comes back into service 
and, therefore, the salary due to him 
from the time of his formal release or 
termination down-to-date will. have to be 
paid. We direct that this be done within 
three ‘months from today. 

12. The fact that the order of release 
or termination is invalid for non-compli- 
ance with the procedural requirements 
does not make the officer a Permanent 
or Regular Commissioned Officer. His ser- 
vices are still liable to be terminated, but 
the correct procedure has to he followed. 
Tt looks as if the appellant has suffered 
‘a physical disability in action and the 
‘Chief of the Army Staff has full power 
to act and may either resort to Rule 15 
or 15A and deal with him on that footing. 
Or may allot to him some sedentary 
position consistent with his physical con- 
dition and his otherwise proven talent. 

13. We are sure that the defence per- 
sonnel are dear to the country and to 
the Defence Department and so a consid- 
erable disposition will be brought to bear 
on the dealing with the appellant Viren- 
dra Kumar, Human resources are the 
real wealth of a nation. 


14. Subject to the above directions, 
we allow the appeal, hopeful that a just 
adjustment of the human situation in 
which the appellant finds himself will be 
made by the Union of India. In the cir- 
cumstances of the case, we direct that the 
appellant be paid costs quantified at 
Rs. 5,000, 


Order accordingly. 
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(From: Madhya Pradesh) f 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

_ Criminal Appeal No, 187 of 1973, D/- 

17-9-1980, ; 
Tara Singh, Appellant v, State of 

Madhya Pradesh, Respondent, 

Penal Code (45 of 1860), S. 302 — 
Murder — Appeal against acquittal — 
Evaluation of evidence by trial court not 
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ALR. 
suffering from illegality,, manifest error 
or perversity — Two views of evidence 
reasonably possible — High Court is not 
entitled on that ground to reverse ac- 
quittal order — Decision of Madhya Pra- 
desh High Court, Reversed. (Criminal 
P. C. (1974), S. 378). (Para 2) 


__ JUDGMENT :— This appeal is under 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act, 1970, 
The appellant was tried for the murder 
of one Shankar, The prosecution story 
was that he had, following a scuffle with 
the deceased, stabbed the deceased with 
a knife, causing three injuries, resulting 
in his death. The plea taken up by the 
accused at the trial was one of private 
defence. The trial Court after a careful 
appraisal of the evidence of the eye-wit- 
nesses, P. W. 13, P. W. 15, and D. W. 1, 
accepted that plea and acquitted the ap- 
pellant. On appeal by the State, the High 
Court has reversed the acquittal and con- 
a the appellant under S. 302. Penal 
ode. 


2. We have carefully examined the 
material evidence on the record with the 
aid of the learned counsel on both sides 
and have also considered the arguments 
advanced by them. In our opinion, there 
Was no cogent reason for reversing the 
acquittal. The evaluation made by the 
trial court of the evidence of the mate- 
rial witnesses on this point, did not suf- 
fer from any illegality, manifest error, 
or perversity. The evidence of D. W. 1 
which was accepted by the trial Court, 
was not at all considered _by the High 
Court. D. W. 1 was an important witness 
and his evidence, if accepted, would have 
gone a long way to establish the plea of 
private-defence set up by the appellant. 
It is well settled that if two views of the 
evidence are reasonably possible — one 
supporting the acquittal and the other in- 
dicating conviction—the High Court! 
should not in such a situation reverse the! 
order of acquittal recorded by the trial; 
court. This salutary principle appears to 
have been overlooked by the High Court. 
We therefore allow this appeal, set aside 
the conviction of the appellant recorded 
by the High Court and acquit the appel- 
lant. The bail bonds of the appellant are 
discharged, : 


Appeal allowed. 
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AIR 1981 SUPREME COURT 951 
(From: ILR (1980) 1 Delhi 29) 
R. S. PATHAK, O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JI. 
Civil Appeal No. 3351 of 1979, D/- 17-2- 
1981. 
Union of India and others, Appellants v. 
R. C. Jain and others, Respondents. 


(A) Payment of Bonus Act (21 of 1965), 
S. 32 (iv) — Local authority — Includes 
Delhi Development Authority — Its emplo- 


` yees are not entitled to bonus — ILR (1980): 


1 Delhi 29 : 1979 Lab IC NOC 165, Re- 
versed. (Delhi Development Act (61 of 1957), 
Pre. Ss. 12, 23; General Clauses Act (1897), 
S. 3 (31); Constitution of India, Art, 265). 


The Delhi Development Authority is a 
Local Authority and therefore, the provisions 
of the Payment of Bonus Act are not at- 
tracted. ILR (1980) 1 Delhi 29 : 1979 Lab 
IC NOC 165, Reversed. (Para 14) 


The Delhi Development Authority is con- 
stituted for the specific purpose of ‘the de- 
velopment of Delhi according to plan’. 
Planned development of towns is a Govern- 
mental function which is traditionally entrust- 
ed by the various Municipal Acts in different 
States to municipal bodies. The Delhi De~- 
velopment Authority is an authority, to 
which is entrusted by Statute a Governmental 
function ordinarily entrusted to municipal 
bodies. An important feature of the entrust- 
ment of Government function is the power 
given to the Authority to make regulations 
(which are required to be laid before Parlia- 
ment). The power to make regulation is 
analogous to the power usually given to 
municipation to frame bye-laws. The activi- 
ties of the Authority are limited to the local 
area of the Union Territory of Delhi. There 
is then an‘element of popular representation 
in the constitution of the Authority. The 
Authority enjoys a considerable degree of 
autonomy, as is seen from the provisions of 
the Act. (Paras 6 to 9) 


It cannot be said that the fund of the 
Authority, required to be maintained by Sec- 
tion 23 of the Delhi Development Act, is 
not a local fund as no part of it flowed 
directly from any taxing power vested in the 
Delhi Development Authority, When it is 
said that one of the attributes of a local 
authority is the power to raise funds by the 
method of taxation, taxation is to be under- 
stood not in any fine and narrow sense as to 
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include only those compulsory exactions of 
money imposed for public purpose and Te- 
quiring no consideration to sustain it, but in 
a broad generic sense as to also include fees 
levied essentially for services rendered. It is 
now well recognised that there is no. generic 
difference between a tax and a fee; both are. 
compulsory exactions of money by public 
authority. The Delhi Development Authority 
is constituted for the sole purpose of the 
planned development of Delhi and no other 
purpose and there is a merger, as it were, 
of specific and general purposes. The statu- 
tory situation is such that the distinction be- 
tween tax and fee has withered away. 
(Para 11) 
That the local authorities performing other 
functions are referred to as ‘local authorities’ 
in the Act by which the Delhi Development 
Authority is created, while the Delhi De- 
velopment Authority is referred to as the 
Authority is no ground for holding that the 
Delbi Development Authority is not a ‘local 
authority’ as defined by Sec. 3 (31) of the 
General Clauses Act. The Delhi Develop- 
ment Authority is endowed with all the usual 
attributes and characteristics of a ‘local auth- 
ority’ and there is no reason to hold that it 
is not a ‘local authority’. The very nature 
of the ‘work entrusted by the legislature to 


. the development authority is such that its 


life can be but transient. This by itself is 

no ground to hold that the Delhi Develop- 

ment Authority is not a “local authority” 
(Paras 12, 13) 

(Œ) General Clauses Act (10 of 1897), Sec- 
tion 3 (31) — Local authority — Defirition 
of — Requisite characteristics and attributes. 
(Words and Phrases — Local authority). 

An authority, in order to be a local auth- 
ority, must be of like nature and character 
as a Municipal Committee, District Board or 
Body of Port Commissioners, possessing, 
therefore, many, if not all, of the distinctive 
attributes and characteristics of a Municipal 
Committee, District Board, or Body of Port 
Commissioners, but, possessing one essential 
feature, namely, that it is legally entitled to 
or entrusted by the Government with, the - 
control and management of a municipal or 
local fund. The authorities. must have separate 
legal existence as Corporate bodies. They 
must not be. mere Governmental agencies 
but must be legally independent entities. 
Next, they must function in a defined area 
and must ordinarily, wholly or partly, 
directly or indirectly, be elected by the in- 
habitants of the areas. Next, they must 
enjoy a certain degree of autonomy, with 
freedom to decide for themselves questions 


i a eee 


952 S.C. Union of India 


of policy effecting the area administered by 
them. The autonomy may not be complete 
and the degree of the dependence may vary 
considerably but, an appreciable measure of 
autonomy there must be. 
be entrusted by Statute with such Govern- 
mental functions and duties as are usually 
entrusted to municipal bodies. Broadly, they 
may be entrusted with the performance of 
civic duties and functions which would other- 
wise be Government duties and functions. 
Finally, they must have the power to raise 
-funds for the furtherance of their activities 
and the fulfilment of their projects by levy- 
ing taxes, rates, charges, or fees. This may 
be in addition to moneys provided by Gov- 
ernment or obtained by borrowing or other- 
wise. What is essential is that control or 
management of the fund must vest in the 


authority. Case law discussed. (Para 2) 
(C) Interpretation of Statutes — Particular 
expression not defined in an Act — Its de- 


finition in another Act cannot be imported 
into former Act, (Para 1) 
Cases Referred: Chronological Paras 
- AIR 1968 SC 1232 : (1968) 3 SCR 251 3 
AIR 1963 SC 1890 : (1964) 3 SCR 686 4 
AIR 1961 SC 459 : (1961) 2 SCR 537 11 
1910 AC 220 : 79 LJ KB 376: 102 LT 82, 

Macbeth & Co. v. Chislett 1 

Mr. Abdul Khadur, Sr. Advocate, Mr. 
S. P. Nayar and Miss. A. Subhashini, Advo- 
cates, for Appellants; Mr. P. R. Mridul, Sr. 
Advocate and Mr. P. N. Gupta, Advocate, 
for Respondents Nos. 1-5. 

CHINNAPPA REDDY, J.:— The ques- 
tion for consideration in this appeal is whe- 
ther the Delhi Development Authority is a 
‘local authority’ whose employees are taken 
out of the purview of the Payment of Bonus 
Act, 1965, by Section 32 (iv) of that Act, 
which provides that nothing in the Act shall 
apply to employees employed by an establish- 
ment engaged in any industry carried on by 
or under the authority of any Department 
of the Central Government or State Govern- 
ment or a Local Authority. It appears that 
-for about fen years prior’ to 1973-74 bonus 
was paid to the employees of the Delhi De- 
velopment Authority but it was stopped 
thereafter on the advice of the Ministry of 
Law. The employees questioned the stop- 
page of the payment of bonus by filing Civil 
Writ Petn, No. 1139/78 in the Delhi High 
Court. The High Court allowed the writ 
petition and the Union of India and the 
Dethi Development Authority have preferred 
this appeal, after obtaining special leave of 
this Court under Art. 136 of the Constitu- 
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Next, they must _ 
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tion. The expression ‘Local Authority’ is 
not defined in the Payment of Bonus Act. 
One must, therefore, turn to the General 
Clauses Act. to ascertain the meaning of the 
expression. Section 3 (31) defines Local Auth- 
ority as follows: 

“Local Authority shall mean a Municipal 
Committee, District Board, Body of Port 
Commissioners or other authority legally 
entitled to, or entrusted by the Government 
with, the control or management of a muni- 
cipal or local fund”. 

‘Local Fund’ is again not defined in the 
General Clauses Act. Though the expression 
appears to have received treatment in the 
Fundamental Rules and the Treasury Code, 
we refrain from borrowing the meaning at- 
tributed to the expression in those rules as 
it is not a sound rule of interpretation to 
seek the meaning of words used in an Act, 
in the definition clause of other statutes. The 
definition of an expression in one Act must 
not be imported into another. “It would be 
a new terror in the construction of Acts of 
Parliament if we were required to. limit a 
word to an unnatural sense because in some 
Act which is not incorporated or referred to 
such an interpretation is given to it for the 
purposes of that Act alone” (per Loreburn 
L. C. in Macbeth & Co, v. Chislett, 1910 AC 
220). For the same reason we refrain from 
borrowing upon the definition of ‘Local Auth- 
ority’ in enactments such as the Cattle Tres- 
pass Act, 1871 etc. as the High Court has 
done. 

“2, Let us, therefore, concentrate and con- 
fine our attention and enquiry to the defini- 
tion of ‘Local Authority’ in Section 3 (31) of 
the General Clauses Act. A proper and care- 
ful scrutiny of the language of Section 3 (31) 
suggests that an authority, in order to be a 
local Authority, must be of like nature and 
character as a Municipal Committee, District 
Board or Body of Port Commissioners, pos- 
sessing, therefore, many, if not all, of the 
distinctive attributes and characteristics of a 
Municipal Committee, District Board, or 
Body of Port Commissioners, but, possessing 
one essential feature, namely, that it is legally 
entitled to or entrusted by the Government 
with, the control and management of a 
municipal or local fund. What then are the 
distinctive attributes and characteristics, all 
or many of which a Municipal Committee, 
District Board or Body of Port Commis- 
sioners shares with any other local auth- 
ority? First, the authorities must have sepa- 
tate legal existence as Corporate bodies. 
They must not be mere Governmental 
agencies but must be fegally independent 
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entities. -Next, they must function in a de- 
fined area and must ordinarily, wholly or 
partly, directly or indirectly, be elected by 
the inhabitants of the area. Next, they must 
enjoy a certain degree of autonomy, with 
freedom to decide for themselves questions 
of policy affecting the area administered by 
them. The-autonomy may not be complete 
and the degree of the dependence may vary 
considerably but, an appreciable measure of 
autonomy there must be. Next,’ they must 
be entrusted by Statute with such Govern- 
mental functions and duties as are usually 
entrusted to municipal bodies, such as those 
connected with providing amenities to the 
inhabitants of the locality, like health and 
education services, water and sewerage, town 
planning and development, roads, markets, 
transportation, social welfare services etc. etc. 
Broadly we may say that they may be entrust- 
ed with the performance of civic duties and 
functions which would otherwise be Govern- 
mental duties and functions. Finally, they 
must have the power to raise funds for the 
furtherance of their activities and the fulfil- 
ment of their projects by levying taxes, rates, 
charges, or fees. This may be in addition 
to moneys provided by Government or ob- 
tained by borrowing or otherwise. What is 
essential is that control or management of 
the fund must vest in the authority. 

3. In Municipal Corporation of Delhi v. 
Birla Cotton Spinning & Weaving Mills 
Delhi, (1968) 3 SCR 251 at p. 288 : (AIR 
1968 SC 1232), Hidayatullah, J., described 
some of the attributes of local bodies in this 
manner : 

“Local bodies are subordinate branches of 
Government activity. They are democratic 
institutions managed by the representatives of 
the people. They function for public pur- 
poses and take away a part of the Govern- 
‘ment affairs in local areas. They are politi- 
cal sub-divisions and agencies which exer- 
cise a part of State functions. As they are 
intended to carry on local self-government 
the power of taxation is a necessary adjunct 
to their other powers. They function under 
the supervision of the Government”. 

4. In Valjibhai Muljibhai Soneji v. State 
of Bombay (Now Gujarat), (1964) 3 SCR 
686 : (AIR 1963 SC 1890), one of the ques- 
tions was whether the State Trading Corpo- 
ration was a local Authority as defined by 
Section 3 (31) of the General Clauses Act; 
1897. It was held that it was not, because 
it was not an authority legally entitled to or 
entrusted by the Government with, control 
or management of a local fund. It was ob- 


served that though the Corporation was fur- 
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nished with funds by the Government for 
commencing its business that would not make 
the funds of the Corporation ‘local funds’. 

5. Keeping in mind what we have said 
above, we may now take a close look at the 
provisions of the Delhi Development Act. 
The Delhi Development Act, 1957, is ‘an 
Act to provide for the development of Delhi 
according to plan and for matters ancillary 
thereto’. The Act extends to the whole of 
the Union Territory of Delhi. Section 2 (d) 
defines “development” as meaning, with its 
grammatical variations, “the carrying out of 
building, engineering, mining or other opera~ 
tions in, op, over or under land or the 
making of any material change in any build- 
ing or land and includes redevelopment”. 
Section 3 empowers the Central Government 
to constitute an authority to be called the 
Delhi Development Authority. The Auth- 
ority is to be a body corporate having per- 
petual succession and a common seal, with 
the usual corporate attributes. The authority 
is to consist of a Chairman, a Vice-Chair- 
man and a certain number of official and 
non-official members. The non-official mem- 
bers are to include two representatives of the 
Municipal Corporation of Delhi to be elect- 
ed by the Councillors and aldermen of the 
Municipal Corporation from among them- 
selves and three representatives of the Metro- 
politan Council for the Union Territory of 
Delhi to be elected by the members of the 
Metropolitan Council from among them- 
selves. The objects of the authority as set 
out in Section 6 are “to promote and secure 
the development of Delhi according to plan” 
and for that purpose to “have the power to 
acquire, hold and dispose of land and other 
property”, and “to carry out building, engi- 
neering, mining and other operations, to ex- 
ecute works in connection with supply of 
water and electricity, disposal of sewage and 
other services and amenities and generally to 
do anything necessary or expedient for pur- 
poses of such development and for purposes 
incidental thereto”. Section 7 requires the 
Authority to carry out a civic survey. of, and 
prepare a master-plan for, Delhi.. The mas- 
ter plan is to define various zones into which 
Delhi may be divided for the purposes of 
development and indicate the manner in 
which the land in each zone is proposed to 
be used (whether by the carrying out there- 
on of development or otherwise) and the 
stages by which any such development shall 
be carried out. The master plan may also 
provide for any other matter which is neces- 
sary -for the proper development of Delhi. 
Section 8 provides for the preparation of 
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zonal development plans and Section 8 (2). 


prescribes what a zonal development plan 
may contain or specify. Section 9 provides 
for the submission of all plans to the Cen- 
tral Government by the Authority for ap- 
proval, Section 12 empowers the Central 
Government to declare any area in Delhi to 
be a ‘development area’ for the purposes of 
the Act. It further provides that after the 
commencement of the Act no development of 
land shall be undertaken or carried out, 
without the permission of the Authority, if 
the area is a development area, and without 
the approval or sanction of the local auth- 
ority concerned if the area is an area other 
than adevelopment area. Section 13 pre- 
scribes the procedure to be followed. It pro- 
vides for a fee (to be prescribed by the 
Rules} to accompany every application to ob- 
tain permission under Section 12. Section 15 
empowers the Central Government to acquire 
any land which is required for the purpose 
of development or for any other purpose 
under the Act. After acquiring the land the 
Central Government may transfer the land 
to the Authority or any local authority on 
payment by the Authority or the local auth- 
ority of the compensation awarded under 
the Land Acquisition Act and all the charges 
incurred by the Government. Thereafter, 
_ subject to any directions given by the Cen- 
tral Governnient the Authority or, as the 
case may be, the local authority concerned 
may dispose of the land, after or without 
undertaking or carrying out any develop- 
ment thereon, to such’ persons, in such 
manner and subject to such terms and con- 
ditions as it considers expedient for securing 
the development of Delhi according to plan. 
Section 22 authorises the Central Govern- 
ment to place at the disposal of the Auth- 
ority all or any developed and undeveloped 
lands in Delhi vested in the Union for the 
purpose of development in accordance with 
the provisions of the Act. Section 23 obliges 
the Authority to have and maintain its own 
fund to which are to be credited— 


“(a) all moneys received by the Authority 
from the Central Government by way of 
grants, loans, advances or otherwise; 

(aa) all moneys by the Authority from 
sources other than the Central Government 
by way of loans or debentures; 

(b) all fees and charges received by the 
Authority under this Act; 

(c) all moneys received by the Authority 
from the disposal of lands, buildings and 
other properties, movable and immovable; 
and . : 
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(d) all moneys received. by the Authority 
by way of rents and profits or in any other 
manner or from any other source”. 

The fund is required by Section 23 (2) to 
be applied towards meeting the expenses in- 
curred by the Authority in the administration 
of the Act and for no other purposes. Sec- 
tion 24 enjoins a duty on the authority to 
prepare a budget in respect of the financial 
year next ensuing showing the estimated re- 
ceipts and expenditure. Copies of the budget 
are to be forwarded to the Central Govern- 
ment. Section 25 requires the accounts of 
the Authority to be audited annually by the 
Comptroller and Auditor General of India. 
Section 26 requires the Authority to prepare 
a report of its activities and submit the same 
to the Central Government. Section 27 pro- 
vides for the constitution of pension and 
Provident Funds. Section 28 empowers the 
authority to authorise any person to enter 
into or upon any land or building with or 
without assistance of workmen for the pur- 
poses specified in the Section. Section 29 
provides. for penalties for persons under- 
taking or. carrying out development in con- 
travention of the master plan or zonal de- 
velopment plan or without permission, ap- 
proval or sanction required by Section 12. 
Section 30 provides for the making of an 
order of demolition of a building where de- 
velopment has been commenced or complet- 
ed in contravention of the master plan, 
zonal plans or the permission, approval or 
sanction referred to in Section 12. Sec- 
tion 31 enables the Authority to make an 
order requiring development to be discon- 
finued where development has been com- 
menced in contravention of the master plan 
or zonal development plan or without obtain- 
ing permission, approval or sanction as re- 
quired by Section 12. Section 33 provides 
that all fines realised in connection with pro- 
secutions under the Act shall be paid to the 
Authority or, as the case may be, the local 
authority concerned. Section 36 empowers 
the Authority to require the local authority 
within whose local limits an area has been 
developed to assume responsibility for the 
maintenance of amenities which have been 
provided in the area by the Authority and 
for tbe provision of the amenities which 
have not been provided by the Authority. 
Section 37 empowers the Authority to levy 
upon the owner of a property or any person 
having an interest therein a betterment 
charge in respect of. the increase in value of 
the property as a consequence of any de- 
velopment having been executed by the 


Authority in any development area or as a 
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consequence of any area other than a de- 
velopment area having been benefited by the 
development. Section 38 provides for the 
assessment of betterment charge by the Auth- 
ority and Section 39 provides for the settle- 
ment of betterment charges by Arbitrators to 
be appointed by the -Central Government. 
Section 40 (2) authorises the recovery of any 
arrear of betterment charge as an arrears of 
land revenue. Section 40-A further provides 
that any money due to the Authority on ac- 
count of fees or charges, or from the dis- 
posal of lands, buildings or other properties 
to be recovered by the Authority as arrears 
of land revenue. Section 41 obliges the 
Authority to carry out such directions as 
may be issued to it from time to time by the 
Central Government. Section 42 requires the 
Authority to furnish reports, returns and 
other information to the Central Governh- 
ment as may be required from time to time. 
Section 46 provides for the authentication of 
permissions, orders, decisions, notices and 
other documents by the Secretary or any 
other officer authorised by the Authority in 
that behalf. Section 47 declares every mem- 
ber and every officer and other employee of 
the Authority to be a public servant within 
the meaning of Section 21 of the Indian 
Penal Code, Section 52 enables the Auth- 
ority to delegate any power exercisable by it 
under the Act except the power to make re- 
gulations to such officer or local Authority 
as may be mentioned in the notification. 
Section 56 empowers the Central Govern- 
ment to make rules and Section 57 enables 
the Authority, with the previous approval of 
the Central Government to make regulations 
consistent with the Act and the rules made 
thereunder to carry out the purposes of the 
Act. Every rule and every regulation made 
under the Act is required to be laid before 
each House of Parliament by Section 58. 
Section 59 empowers the Central Govern- 
ment to dissolve the authority if it is satis- 
fied that the purposes for which the auth- 
ority was established have been substantially 
achieved so as to render unnecessary its 
continued existence. 

6 We see that the Delhi Development 
Authority is constituted for the specific pur- 
pose of ‘the development of Delhi according 
to plan’. Planned development of towns is 
‘a Governmental function which is tradi- 
tionally entrusted by the various Municipal 
Acts in different States to municipal bodies. 
With growing specialisation, along with the 
growth of titanic metropolitan complexes, 
legislatures have felt the need for the creat- 
tion of separate town-planning or develop- 
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ment authorities for individual cities. The 
Delhi Development Authority is one such. 
It is thus an authority’ to which is entrusted 
by Statute a Governmental function ordi- 
narily entrusted- to municipal bodies. An 
important feature of the entrustment of 
Governmental function is the power given 
to the Authority to make regulations (which 
are required to be laid before Parliament). 
The power to make regulation is analogous 
to the power usually given to municipation 
to frame by-laws. 


7. The activities of the Authority are 
limited to the local area of the Union Terri- 
tory of Delhi. The High Court appears to 
have assumed that the Delhi Development 
Authority has extra-territorial powers ex- 
tending to peripheral areas in the adjoining 
States. There is no basis in the Statute for 
the assumption made by the High Court. 

8. There is then an element of popular 
representation in the constitution of the Au- 
thority. Representatives of the inhabitants 
of the locality, three elected from among 
the members of the Delhi Municipal Cor- 
poration and two elected from among the 
members of the Delhi Metropolitan Coun- 
cil, figure among its members. 


9. What of autonomy? The Master 


Plan and the Zonal Plans prepared by the ` 


Authority haye to be approved by the Cen- 
tral Government, the budget has to be for- 
warded to the Central Government, annual 
returns have to be submitted to the Gov- 
ernment and the directions that the Central 
Government may give have to be carried 
out. But within these bounds, the Authority 
enjoys a considerable degree of autonomy, 
as is seen from the summary of the provi- 
sions of the Act which has been set out by 
us. The powers of the Central Government 
over the Delhi Development Authority are 
the usual supervisory powers which every 
State Government exercises over municipali- 
ties, district boards etc. Such powers of 
supervision do not make the municipalities 
disautonomous and mere satellites. 

10. We finally come to the important 
question whether the Legislature has vested 
any power of taxation.in the Authority. 

11. One of the submissions of the learn-} 
ed Counsel for the respondent was that the 
fund of the Authority, required to be main- 
tained by Section 23 of the Delhi Develop- 
ment Act, was not a local fund as no part 
of it flowed directly from any taxing power 
vested in the Delhi Development Authority. 
The submission of the learned Counsel was 
that the fees collected under Sec. 12 of the 
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Act and the charges levied under Section 37 
of the Act did not partake the character 
of tax buf were mere fees which were the 
quid pro quo for the services which were 
required to be performed by the Delhi Dev- 
elopment Authority under the Act. We 
were referred to Hingir-Rampur Coal Co. 
Ltd. v. State of Orissa, (1961) 2 SCR 537: 
(AIR 1961 SC 459). We are unable to 
agree with the submission made on behalf 
of the respondents. In the first place when 
it is said that one of the attributes of a 
local authority is the power to raise funds 
by the method of taxation, taxation is to 
be understood not in any fine and narrow 
sense as to include only those compulsory 
exactions of money imposed for public pur- 
pose and requiring no consideration to sus- 
tain it, but in a broad generic sense as to 
also include fees levied essentially for ser- 
vices rendered. It is now well recognised 
that there is no generic difference between 
a tax and a fee; both are compulsory ex- 
actions of money by public authority. In 
deciding the question whether an authority 
is a local authority, our concern is only to 
find out whether the public authority is au- 
thorised by Statute to make a compulsory 
exaction of money and not with the fur- 
ther question whether the money so exacted 
is to be utilised for specific or general pur- 
poses. 
velopment Authority is constituted for the 
sole purpose of the planned development of 
Delhi and no other purpose and there is a 
merger, as it were, of specific and general 
purposes. The statutory situation is such 
that the distinction between tax and fee has 
withered away. In the third place we see 
no reason to hold that the charge contem- 
plated by Section 37 is a fee and not a tax. 
The case cited: Hingir Rampur Coal Co. 
Ltd. v. State of Orissa, has no application. 
That was a case where the Government was 
empowered to levy a cess for the purpose 
of the development of the mining areas in 
the State. The cess levied was not to be- 
come a part of the consolidated fund and 
was not subject to an appropriation in that 
behalf; it went into the special fund ear- 
marked for carrying. out the purpose of the 
Act. There was a definite correlation be- 
tween the proposed services and the impost 
levied and it could be legitimately claimed 
that the rate-payer in substance was com- 
pensating the State for the services rendered 
by it to him.. In the present case there is 
no consolidated fund and no separate de- 
velopment fund. There is only one fund, 
the: fund of the Delhi Development Auth- 
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ority. What is more important, nor is 
there any question of any correlation be- 
tween the betterment charge and. the ex- 
penditure incurred by the Authority in 
carrying out the purposes of the Act. The 
charge is not levied on the basis of the ex- 
penditure incurred. It is levied on the basis 
of the increase in the value of the property 
consequent on the development of the area; 
one may say the charge is on the accrued 
capital gain; it may bear no proportion 
whatsoever to the cost of development. 

12. A submission of the learned Counsel 
was that the Delhi Development Act itself 
referred in several places to local authorities 
as distinguished from Delhi Development 
Authority. It is true that in Ss. 12, 15, 30, 
31, 34, 36, 42 and some other provisions 
we find a reference to ‘local authority con- 
cerned’ meaning thereby the ordinary local 
authority functioning in the area discharg- 
ing a multiplicity of civic functions. The 
Delhi Municipal Corporation for example is 
one such local authority. The Delhi Devel- 
opment Authority is constituted for per- 
forming one of the several functions which 
a local authority may perform. That the 
local authorities performing other functions 
are referred to as ‘local authorities’ in the 
Act by which the Delhi Development Auth- 
ority is created, while the Delhi Develop- 
ment Authority is referred to as the Auth- 
ority, is no ground for holding that the 
Delhi Development Authority is not a ‘local 
authority’ as defined by S. 3 (31) of the 
General Clauses Act. The Delhi Develop- 
ment Authority is endowed with all the 
usual attributes and characteristics of a 
‘local authority’ and there is no reason to 
hold that it is not a ‘local authority’. 

43. Another submission of the learned 
Counsel which was pressed upon us was 
that every statute dealing with municipalities 
and providing for their supersession and/or 
dissolution invariably provided for recon- 
stitution of the municipality after a stipulat- 
ed period whereas dissolution in the case 
of the Delhi Development Authority meant 
a complete extinction of the authority since 
the Act did not provide for its reconstitu- 
tion. Our attention was drawn to the Muni- 
cipalities Acts of various States. We are 
unable to see the force of the submission.| 
The very nature of the work entrusted by 
the Legislature to the development auth- 
ority is such that its life can be but tran- 
sient. When the work is accomplished and 
there is no need for its continued existence 
it is dissolved and. its life becomes extinct. 
It is by what it is during its life and not by 
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;the consideration whether there is life after 
death and whether it can have many lives, 
“that we determine whether the Delhi Devel- 
“opment Authority is a local authority as 
| defined in S. 3 (31) of the General Clauses 
(Act. 

14. On a consideration of all the aspects 
of the matter placed before us we are of 
the opinion that the Delhi Development Au- 
thority is a Local Authority and therefore, 
the provisions of the Payment of Bonus 
Act are not attracted. The result, therefore, 
fs that the appeal is allowed and the writ 
petition filed in the High Court is dismissed. 
However, we do wish to observe that the 
Delhi Development Authority may not only 
be a model for development activities but 
may strive to be a model employer too. 
Bonus was paid to the employees for over 
ten years and we were not told of any rea- 
son for withdrawing this benefit from the 
employees. Merely because the Law Depart- 
ment advised that they were not bound to 
pay bonus, they were not obliged to with- 
draw the benefit. The question which ought 
to have been considered was not whether 
they were legally bound to pay bonus but 
whether in the context of 
ment-labour relations, bonus should con- 
tinue to be paid. It is a matter which we 
earnestly desire the Delhi Development Au- 
thority may reconsider. There is no -order 
as to costs. 

Appeal allowed. 
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The Union of India and others, Appel- 
lants v. P. S. Bhatt, Respondent. ae 
Constitution of India, Art. 311 — Ap- 


pointment to higher post on probation — 
Reversion to original post — No stigma cast 
— Order not by way of punishment even if 
abusive language used by employee against 
superiors was: motive or inducing factor 
for passing the order. Decision of Andh. 
Pra, High Court, Reversed. 


The law in relation to termination of ser- 
vice of an employee on probation is well- 
settled. If any order terminating the ser- 
vice of a probationer be an order of termi- 
mation simpliciter without attaching any 
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stigma to the employee and if the order ıs 
not an order by way of punishment, there 
will be no question of the provisions of Arti- 
cle 311 being attracted. (Para 7) 

The respondent was appointed as an 
Announcer in the All India Radio. He was 
selected by direct appointment for the post 
of Producer and was appointed as such on 
probation. While he was on probation he’ 
was reverted to the post of Announcer. The 
respondent alleged that the motive behind ` 
the order was that he had indulged in loose 
talk and had used filthy language against 
his superior which was tape recorded and 
sent to the Station Director. 

Held, that the order was an order of ter- 
mination of the employment on probation 
simpliciter and reversion to the old post 
without attaching any kind of stigma, 

© + (Para 8) 

From the broad facts it is manifest that 
even if the conduct of respondent in indulg- 
ing in loose talks and filthy and abusive 
language may be considered to be the 
motive or the inducing factor which in- 
fluenced the authorities to pass the impugn- 
ed order, that order cannot be said to be 
by way of punishment. Decision of Andh. 
Pra. High Court, Reversed. (Para 11) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1242:1980 Lab IC 698 

5, 9 
AIR 1979. SC 684: (1979) 2 SCR 1126: E 

Lab IC 473:1979 All LI 499 
AIR 1974 SC 2192: (1975) 1 SCR 814: ES 

Lab IC 1380 6 
AIR 1971 SC 998 :1971 Lab IC 721 6 
AIR 1962 SC 1711 6 
AIR 1958 SC 36:1958 SCR 828 6 

A. N. SEN, J.:— This appeal by special 
leave is against the judgment and order of 
the Division Bench of the Andhra Pradesh 
High Court affirming the judgment and 
order of the learned single Judge in a writ 
petition filed by P. Subrahmonia Bhatt, the 
respondent in the present appeal. Shri Bhatt 
filed the writ petition challenging the vali- 
dity of an order passed by the appellants re- 
verting him to the post of an Announcer 
from the post of a Producer (Women and 
Children), All India Radio to which Shri 
Bhatt had been appointed on probation. 
For reasons recorded in the judgment, the 
learned single Judge came to the conclusion 
that the order of reversion passed against 
Shri Bhatt was by way of punishment; and 
in that view of the matter, the learned 
single Judge quashed the said order and 
made the rule absolute. Against the order 
of the learned. single Judge . the appellants 
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had preferred an appeal. The Division 
Bench agreed with the view expressed by 
‘the learned single Judge and dismissed the 
appeal. This appeal was thereafter prefer- 
red by the appellants with ‘special leave 
granted by this Court. 
2. The facts material for the purpose of 
_ this appeal may be set out. The respon- 
dent, ‘Shri Bhatt, was originally recruited as 
‘a Compere on 29-5-1972 -in ‘the All India 
Radio, Vijayawada. The post of ‘Compere 
was subsequently redesignated as Announcer 
from 25-7-1973. He was then selected by 
direct appointment for the post of a Pro- 
ducer and was appointed as such on 7-7- 
1975 on probation. While Shri Bhatt ‘was 
acting as a Producer on probation, he was 
reverted to ‘the post of Announcer by the 
order of ‘Station Director, Vijayawada dated 
28-1-1977. The Order of reversion reads a 
follows: . 
“Shri ‘P. S. Bhatt, Producer (Women and 
Children), All India Radio, ‘Vijayawada is 
informed, that, during his probation period 
jn the present post, he has not been found 
suitable for the post of Producer. It ‘has 
therefore ‘been decided by the Directorate 
to revert him back to the post of Announcer 
with immediate effect i.e. from the after- 
noon of 28th Jan., 1977.” 
The validity of this order was ‘challenged 
by Shri Bhatt in a writ petition; filed by 
‘him. The allegations made by Shri Bhatt 
in the writ petition were that the said order 
had been passed ‘by ‘the Station ‘Director 
arbitrarily and illegally inasmuch as Shri 
Bhatt had incurred ‘the displeasure and 
wrath of the Station Director. It has been 
alleged in the writ petition ‘that on 13-11- 
1976 Shri Bhatt bad organised a children’s 
programme ‘before a selected audience and 
had invited the Station Director to speak. 
‘The Station Director, it appears, was not 
quite pleased with the arrangements made. 
. During the course of ‘his speech, the Station 
Director mentioned, by mistake, that the 
function was arranged in connection with 
the death anniversary of Nehru instead of 
the birth anniversary. On 16-11-1976, Shri 
‘Bhatt and one Shri M. V. S. Prasad were 
discussing in the studios of the All India 
‘Radio, about the speech of the Station 
Director. In the course of their conver- 
sation they had indulged in some loose talks 
using filthy and abusive language also about 
the other officers of the department. The 
conversation had ‘been tape-recorded ‘by the 
‘Engineering Assistants who, it appears, ‘had 
forwarded the ‘same to the Station Director. 
‘The Station Director by his memo dated 
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1-12-1976 warned Shri Bhatt in the follow- 
ing terms: 

“Tt has ‘been brought to my notice that 

Shri P. S. Bhatt, Producer (Women and 
Children) ‘has conducted himself in a man- 
ner not conducive to the discipline of the 
‘office by indulging himself in loose talk in 
the studios on 16-11-1976. A serious view 
is being taken of ‘such an irresponsible 
lapse ‘on his ‘part. He is severely warned of 
‘such misdemeanour:” 
It appears that the Station Director report- 
ed the matter to the Director General, All 
India Radio, for appropriate action, en- 
closing along with his report a brief sub- 
stance of the conversation .which ‘had been 
tape-recorded, ‘The order under appeal, 
which we have already set out, terminating 
the period of probation and reverting Shri 
Bhatt to ‘his post of Announcer, was there- 
after passed. 


3. The main contention which was urged 
on behalf of Shri Bhatt in the writ petition 
before the learned single Judge was that the 
order of reversion of the petitioner from the 
post of Producer to that of the Announcer 
was by way of punishment and the said 
order was passed in breach of the provi- 
sions of Art. 311 (2) of the Constitution. 
The - learned Judge accepted this con- 
tention, holding that the order” was -influenc- 
ed ‘by the report of the Station Director to 
the Director General. The Division Bench 
had also agreed with this finding of the 
learned Judge. 

4. The correctness of the decision of the 
High ‘Court thas been questioned in this ap- 
peal. : 

5. "The learned ‘Solicitor-General appear- 
äng on ‘behalf of the appellants has submit- 
ted that the order of termination in the in- 
‘stant case is not by way of punishment and 
does not attach any kind of stigma to Shri 
Bhatt. The learned Solicitor-General bas 
drawn our attention to the order which we 
have earlier set out and has contended that 
the order is one of termination of the pro- 
bation simpliciter without involving any 
stigma or penalty. He has argued ‘hat 
Shri Bhatt who was on probation was not 
found suitable and was, ‘therefore, reverted 
to the post of the Announcer. It is argued 
that ‘Shri Bhatt who was merely on proba- 
tion in his post of :a Producer could be re- 
‘verted to ‘his old post terminating his pro- 
bation, if ithe authorities found him to be 
unsuitable in ‘the post of Prodncer in which 
he had been ‘placed on probation. He has 
further argued that the termination of the 
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probation. of Shri Bhatt. and his, reversion. 
to the post of Announcer cannot be said 
to be by way of punishment. He, has, sub- 
mitted that because of the conduct of Shri 
Bhatt, the authorities. concerned could: very 
legitimately consider that. the employment. 
of Shri Bhatt: as Producer in which post he 
was still on. probation. was likely to affect 
the discipline in the administration andi as 
such he was not a person suitable to be em- 
ployed: in that post and his. employment in 
that post in which he was still a probationer 
should he terminated and he should be re- 
verted to his. original post. of Announcer. 
The learned: Solicitor-General contends that 
the conduct. of Shri Bhatt might have moti- 
vated the authorities in taking the action 
against. him and in passing the. order; but it 
cannot be said that the termination of the 
period of probation in such circumstances 
would amount to any punishment. He has 
referred to the decision of this Court in the 
case, State of U. P. v. Bhoop Singh Verma, 
(1979) 2 SCR 1126: (AIR 1979. SC 684), 
and also to the decision in the case of Oil! 
and Natural Gas Commission v. Dr. Md! S. 
Iskander Ali, C. A. No. 1385 of 1970 decid- 
ed on 14-4-1980 (reported in AIR 1980 SC 
1242) per Fazal Ali, J. The learned’ Soli- 
citor-General, therefore, contends ‘that as 
the order in question is an order of simple 
termination. of employment on probation of 
the petitioner, there can be no question of 
Article 311 of the Constitution being at- 
tracted. ` 

6. On behalf of Shri Bhatt, the petitioner 
in the writ petition and respondent in the 
appeal, it has been argued! that the termina- 
tion of the period of probation in the in- 
„Stant case and! reversion of Shri Bhatt from 
his post of Producer to- his old post of 
Announcer is in the facts and circumstances 
of this case by way of punishment. It has: 
been argued that the facts and! circumstances 
of the case go to: indicate that the Station 
Director wanted to punish him because of 
Joose talks which had’ been taped and plac- 
ed before him and with the object of 
punishing him, the Station Director had! 
made a report on the basis of which the 
authorities reverted Shri Bhatt to his old: 
post of Announcer after terminating his em- 
ployment as Producer in which post he was 
on probation. It has been argued that if 
the order of termination of the employment 
of Shri Bhatt as Producer on probation 
and his reversion is by way of » punishment 
the said order must be held to be illegal, as 
Article 311 of the Constitution will be clear- 
ly attracted. - In support of this case, refer- 
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ence has. been made. to: the decisions. of. the. 
Supreme Court in Purushottam Lal Dhingra 
v. Union of. India, 1958 SCR 828: (ATR 
1958: SC. 36); S. Sukhbans Singh v. State of 
Punjab, AIR 1962 SC 1711; K. H. Phadnis. 
v.. State of Maharashtra, AIR 1971 SC 998 
and Shamsher Singh v. State of Punjab, 
(1975) 1 SCR 814:(AIR 1974 SC 2192). 

7 The law in relation to termination of 
service of an employee on probation is well 
settled. If any order terminating the ser- 
vice: of. a. probationer be an order of ter- 
mination: simpliciter without. attaching any 
stigma. to the employee and if the, said order 
is not. an. order by way of punishment, there 
will be: no question of the provisions of 
Article 311 being. attracted. As the law on 
the. question appears to be well settled it 
does mot become necessary to. consider the 
various. decisions which have. been cited.. 

8 The only question, which falls fon 
determination in the present appeal is. whe- 
ther the. impugned: order was passed by way 
of punishment or not. It has. not been argu- 
ed: that the impugned order attaches. any 
kind. of stigma to Shri Bhatt. We have ear- 
lier noticed! the order and it is clear from. 
the order that the order is an order of ter-, 
mination of the employment on probation. 
simpliciter and reversion to the old post 
without attaching any kind. of stigma. The’ 
High Court had proceeded on the basis that 
the: impugned order was iy way of punish-' 
ment. 

9, It may be true that in deciding whe- 
ther an order is by way of punishment or 
not, the relevant facts and circumstances 
may have to. be considered. In the instant 
case; the: broad facts, as established, appònt 
to be as follows :;. 

1. Shri Bhatt and Shri Prasad had indulg- 
ed: in. loose talk and used filthy language 
against the Station Director and other offi- 
cers of All India Radio, Vijayawada, while. 
in: office. 

2. This finding has been recorded by the 
learned single Judge: 

3. The tape-recording, of the. conversation 
of Shri Bhatt and Prasad had been forward- 
ed to the Station Director; ; 

4, Thè Station Director by his memo 
dated 1-12-1976 which. we have. earlier not- 
ed. had warned Mr. Bhatt; 

: 5. The Station Director had further re- 
ported the- matter to the Director-General, 
All India Radio for appropriate: action; 

6: The impugned order terminating the 
period of probation of Shri Bhatt as Pro- 
ducer and reverting him to his post of 
Announcer had thereafter. beem passed. 
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On a proper consideration of these - facts, 


in our opinion, it cannot be said that the 
impugned order was passed by way of 
punishment; and, in our view, the High 


Court was in error in arriving at the finding 
that the impugned order was by way of 
punishment, as the report of the Station 
Director had influenced the Director-General 
to pass the said order. - Loose talks and 
filthy and abusive language which had been 
used against the Station Director and the 
other officers may legitimately in the facts 
and circumstances of the case lead to the 
formation of a feasonable belief in the 
iminds of the authorities that the person 
behaving in such fashion is not a suitable 
person to be employed as a Producer. This 
undesirable conduct on the part of Shri 
Bhatt might have been the motive for ter- 
minating the employment on probation and 
for reverting him to his old post of An- 
nouncer. Even if misconduct, negligence, 
inefficiency may be the motive or the induc- 
ing factor which influences the authority to 
terminate the service of the employee on 
probation, such termination cannot be term- 
ed as penalty or punishment. This princi- 
ple has been clearly enunciated and reiterat- 
ed in the case of Oil and Natural Gas Com- 
mission v. Dr. Md. S. Iskander Ali (AIR 
1980 SC 1242) (supra). 

10. From the broad facts which we have 
earlier recorded, it is manifest that even if 
the conduct of Shri Bhatt in indulging in 
loose talks and filthy and abusive language 
may be considered to be the motive or the 
inducing factor which influenced the auth- 
orities to pass the impugned order, the said 
order cannot be said to be by way of punish- 
ment. This appeal must, therefore, succeed. 
The judgment and order of the High Court 
are set aside and the writ petition filed by 
Shri Bhatt is dismissed. There will, how- 
ever, be no order as to costs. 

Appeal allowed. 


AIR 1981 SUPREME COURT 960 
(From: (1974) 76 Bom LR 225) 
A. D. KOSHAL AND R. B. MISRA, JJ. 


Civil Appeal No. 1678 of 1973, D/- 12-3- 
1981. 

Ahmedabad Manufacturing and Calico 
Printing Co. Ltd., Appellant v. The Work- 
men ‘and another, Respondents, 


Constitution of India, Arts, 226 and 136 — 
Special leave petition under Art. 136 with- 
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drawn unconditionally — Writ petition filed 
under Article 226 subsequently — Dismissal 
of writ petition on ground of withdrawal of 
special leave petition is illegal — It does 
not amount to res judicata — It is wrong 
exercise of discretion. (1974) 76 Bom LR 
225, Reversed. (Civil P. C. (1908), S. 11). 


The High Court does not exercise a proper 
and sound discretion in dismissing the writ 
petition in limine on the sole ground that 
the application for special leave on the same 
facts and grounds had been withdrawn un- 
conditionally. An order permitting the with- 
drawal of the leave petition for the same 
reason cannot also operate as res judicata. 
(1974) 76 Bom LR 225, Reversed; AIR 1978 
SC 1283, Foll; AIR 1957 SC 227 held has 
lost its efficacy in view of AIR 1978 SC 
1283. (Para 20) 


There is no quarrel with the proposition 
that a writ of certiorari is not issued as a 
matter of course and the petitioner has to 
satisfy the Court that his rights have been 
infringed so that there has been ‘failure of 
justice. In the instant case the appellant 
chose to file a petition for leave to appeal 
to the Supreme Court but eventually with- 
drew the petition and thereafter invoked the 
jurisdiction of the High Court under Arti- 
cle 226 of the Constitution and the High 
Court in its discretion chose to dismiss the 
writ petition in limine only on the ground 
that the petitioner had moved an application 
for special leave before the Supreme Court 
and withdrew the same unconditionally. 

(Para 18) 


The order of the Supreme Court in dis- 
posing special leave petition has to be read 
as it is. If the Supreme Court intended to 
dismiss the petition at the threshold, it could 
have said so explicitly. In the absence of 
any indication in the order itself, it will not 
be proper to enter into the arena of conjec- 
ture and to come to a conclusion on the 
basis of extraneous evidence that the Su- 
preme Court intended to reject the leave 
petition. If the order of the Supreme Court 
is read as it is there is not the slightest doubt 
that the Supreme Court had allowed the 
Company to withdraw the leave petitions and 
if that be so. it would be idle to argue that 
the leave petition had been dismissed at the 
threshold. It is not the proper approach of 
the High Court to peruse the affidavits filed 
by the parties to know the circumstances 
under which the leave petition was with- 
drawn. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1328 : (1979) 3 SCR 399 12 
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AIR 1978 SC 995 : (1978) 3 SCR 370: 1978 

Lab IC 693 11 
AIR 1978 SC 1283 : (1978) 3 SCR 971: 

{978 Lab IC 1111 . 10, 18, 19 
AIR 1970 SC 1 : (1970) 1 SCR 322 14,15 
(1970) 2 Lab LJ 328 (Bom) 5, 6, 16 
AIR 1961 SC 1457 : (1962) 1 SCR 574 13 
AIR 1958 Mad 398 ' 19 
AIR 1957 SC 227 : 1957 SCR 359 17, 18 


Mr. F. S. Nariman and Y. S. Chitale, Sr. 
Advocate, M/s, O. C. Mathur, K. J. Johan, 
Shri Narain, Mr. Narayan B. Shetya and 
M. Mudgal, Advocates, for Appellant; M/s. 
F. D. Damania, B. R. Agarwala and P. G. 
Gokhale, Advocates (for Nos. 1 and 2) and 
Mr. M. K. Ramamurthy, Sr. Advocate and 
Jatinder Sharma, Advocate (for No. 3), for 
Respondents; Mr. Janardhan Sharma, Advo- 
cate, for Interveners. ; 


MISRA, J.:— The present appeal by 
certificate is directed against the judgment 
dated 4th of July, 1973 of the High Court 
of Bombay in a Letters Patent Appeal arising 
out of a petition under Article 226 of the 
Constitution. 

2. The facts leading up to this appeal lie 
in a narrow compass. The appellant — the 
Ahmedabad Manufacturing and Calico Print- 
ing Co. Ltd. (hereinafter called the Company) 

— is predominantly a textile manufacturer 
` but bas also factories in Bombay manufactur- 
ing heavy chemicals and engages about 750 
workmen in three such factories. A dispute 
arose ‘between the Company and the said 
workmen in respect of seventeen demands 
taised by them through their union. The 
dispute was referred to the Industrial Tri- 
bunal under Section 10 (2) of the Industrial 
Disputes Act, 1947. .Out of the demands of 
the workmen the Tribunal took up for con- 
sideration only four demands, that is, de-° 
mands Nos. 1, 2, 15 and 16 respectively for 
basic wages and adjustment, dearness allow- 
ance, gratuity and retrospective effect of the 
demands. The Tribunal gave its award on 
30th of November 1971 and sent a copy 
thereof to the parties. The award was pub- 
lished on 20th of January, 1972 in the Maha- 
tashtra Government Gazette. Under the 
rules it was to be effective after one month 
of its publication in the Gazette. 


3. The Company, feeling aggrieved by 
the award, filed with this Court a petition 
for special leave to appeal under Art. 136 of 
the Constitution (the I¢ave petition, for short). 
Pursuant to a notice, the respondent union 
put in appearance and filed a counter-affi- 
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davit. It appears that after some arguments 
the appellant chose to withdraw the leave 
petition. As much turns upon the order of 
this Court dated 2ist of August, 1972 per- 
mitting withdrawal, it would be appropriate 
to quote the same: 

“Upon hearing counsel the Court allowed 
the special leave petition to be withdrawn.” 
Four days thereafter the Company filed a 
petition under Art. 226 of the Constitution 
before the High Court challenging the award. 
That petition was virtually based on the 
same facts and grounds as were taken in the 
leave petition before this Court. The respon- 
dent union appeared and filed a counter- 
affidavit urging that the petition be dismiss- 
ed in limine. A rejoinder affidavit was filed 
on behalf of the Company. 


4. On the date of hearing three prelimi- 
nary objections were raised on behalf of the 
union respondent. In the present appeal we 
are, however, concerned only with one of 
them, namely, that the High Court should 
not exercise discretion in granting relief to 
the Company under Article 226 of the Con- 
stitution, after the withdrawal of the leave 
petition unconditionally. 

5. This objection prevailed with the High 
Court. The learned single Judge determined 
the circumstances on the basis of the respec- 
tive affidavits filed by the parties, in which 
the Company unconditionally withdrew its 
leave petition and in view of those circum- 
stances he equated the withdrawal of the 
leave petition with the dismissal of the same. 
Relying on Vasant Vithal Palse v. Indian 
Hume Pipe Co. Ltd., (1970) 2 Lab LJ 328 
(Bom) he held that it was not a fit case for 
exercise of the Court’s discretionary power 
to admit the writ petition and accordingly 
dismissed the same in limine. 


. The Company filed a Letters Patent 
Appeal but the Division Bench dismissed the 
same and confirmed the order of the learned 
single Judge. The preliminary objection 
which weighed with the High Court was re- 
peated on behalf of the Union respondent 
before the Division Bench in appeal with 
two contentions: {1) the unconditional with- 
drawal by the Company of its leave petition 
in the circumstances found by the learned 
single Judge is a bar to the competence of 
the’ Court to entertain the petition under 
Article 226 of the Constitution. In other 
words, the High Court has no jurisdiction to 
grant rule nisi under Article 226 in view of 
the withdrawal of the petition under Art. 136 
of the Constitution; (2) The learned single 
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Judge has rightly dismissed the petition in 
limine under Art. 226 of the Constitution in 
the exercise of his discretion on the ground 
that the leave petition based on the same 
contention was unconditionally withdrawn. 
Although the Division Bench discussed the 
first contention but refused to decide it as 
it was taken for the first time before it in 
appeal, The second contention was, how- 
ever, accepted by the Division Bench. The 
High Court did not consider the other cases 
cited on behalf of the Company as it 
thought that the point in question was con- 
cluded by a Division Bench of that Court in 
Vasant Vithal Palse’s case (supra). The 
. Company thereafter moved a petition under 
Articlé 133 of the Constitution for a certifi- 
cate of fitness to appeal to the Supreme 
Court which was granted by the High Court 
and this is how the present appeal comes 
before us. 


7. Two questions arise for consideration 
in this appeal: (1) Whether unconditional 
withdrawal of the leave petition would 
amount to its dismissal? (2) If so, what 
would be its impact on the petition under 
Article 226 of the Constitution ? 


8. It was contended for the appellant that 


the order of this Court permitting the appel- 


lant to withdraw the leave petition should 
be read as it is and that so read the order 
only means that the Company had withdrawn 
the leave petition. It was urged that the 


mere fact that „the appellant chose to with- . 


draw the leave petition after some argu- 
ments will not alter the nature of the order 
and that by no stretch of imagination can it 
be said that the leave petition had been dis- 
missed by this Court. It may be, it was 
argued, that the Company chose to withdraw 
the leave petition on fhe ground that this 
Court was not favourably inclined to grant 
it or that the Company chose to avail of a 
better remedy before the High Court under 
Article 226 of the Constitution, which had 
a wider scope. i ' 


9. The High Court perused the affidavits 
filed by the parties to know the circum- 
stances under which the leave petition was 
withdrawn, but in our opinion that is not a 
correct approach. The order of a Court 
has to be read as it is. If this Court intend- 
ed to dismiss the petition at the threshold, 
jit could have said so explicitly. In the 
absence of any indication in the order itself, 
it will not be proper to enter into the arena 
of conjecture and to come to a conclusion 
on the basis of extraneous evidence that 
this Court intended to reject the leave peti- 
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tion. If the order of this Court is read as 
it is there is not the slightest doubt that 
this “Court had allowed the’ Company to 
withdraw the leave petition, and if that be 
so, it would be idle to argue that the leave 
petition had been dismissed at the threshold. 


10. Reliance was placed on behalf of the 
appellant on Workmen of Cochin Port Trust, 
v. Board of Trustees of the Cochin Port Trust, 
(1978) 3 SCR 971:(AIR 1978 SC 1283). 
In that case a special leave petition had 
been dismissed in limine with a- non-speak- 
ing order. This Court dealing with the 
impact of that order observed as follows: 


“If by any judgment or order any matter 

in issue has been directly and explicitly 
decided the decision operates as res judicata 
and bars the trial of an identical issue in a 
subsequent proceeding between the same par» 
ties. The principle of res judicata also 
comes into play when by the judgment and 
order a decision of a particular issue is im- 
plicit in it, that is, it must be deemed to 
have been necessarily decided by implication; 
then also the principle of res judicata on 
that issue is directly applicable.” 
Then the Court proceeded to consider whe- 
ther the matter in issue has been either ex- 
plicitly or implicitly decided, Dealing with 
that aspect of the matter the Court further 
observed : 


‘““Indisputably nothing was expressly decid- 
ed. The effect of a non-speaking order of 
dismissal without anything more indicating 
the grounds or reasons of its dismissal must 
by necessary implication, be taken to have 
decided that it was not a fit case where spe- 
cial leave should be granted. It. may be 
due to several reasons. It may be one or 
more. It may also be that the merits of the 
eaward were: taken into consideration and 
this Court felt that it did not require any 
interference. But since the order is nota 
speaking order, one finds it difficult to ac- 
cept .the argument put forward on behalf of 
the appellants that it must be deemed to 
have necessarily decided implicitly all the 
questions in relation to the merits of the 
award. A writ proceeding is a different pro- 
ceeding, Whatever can be held to have been 
decided expressly, implicitly or even con- 
structively while dismissing the special leave 
petition cannot be re-opened. But the tech- 
nical rule of res judicata, although a whole- 
some rule based upon, public policy, cannot 
be stretched too far to bar the trial of iden- 
tical issues in a separate proceeding merely 
on an uncertain assumption that the issues 
must have been decided. It is not safe to 
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extend the principle of res judicata to such 
an extent so as to found it on mere guess- 
work. .>... If the writ petition is dismissed 
by a speaking order either at the threshold 
or after contest, say, only on the ground of 
laches or the availability of an alternative 
remedy, then another remedy open in law 
either by way of suit or any other proceed- 
ing obviously will not be barred on the prin- 
ciple of res judicata. Of course, a second 
writ petition on the same cause of action 
either filed in the same High Court or in 
another will not be maintainable because 
the dismissal of one petition will operate as 
a bar in the entertainment of another writ 
petition. Similarly even if one writ petition 
is dismissed in limine by a non-speaking 
order ‘dismissed’, another writ petition would 
not be maintainable because even the one- 


word order, as we have indicated above,. 


must necessarily be taken to have decided 
impliedly that the case is not a fit one for 


exercise of the writ jurisdiction of the High 


Court. Another writ petition from the same 
order or decision will not lie. But the posi- 
tion is substantially different when a writ 
petition is dismissed either at the threshold 
or after contest without expressing any opin- 
ion on the merits of the matter; then no 
merit can be deemed to have been necessarily 
and impliedly decided and any other remedy 
of suit or other proceeding will not be bar- 
red on the principle of res judicata.” 
If a non-speaking order of dismissal cannot 
operate as res judicata, an order permitting 
the withdrawal of the leave petition for the 
same reason cannot so operate. The case 
in hand stands on a still better footing than 
the case of Workmen of Cochin Port Trust 
(supra). 2 
11. Next reliance was placed on Punjab 
Beverages Pvt. Ltd. v. Suresh Chand, (1978) 
3 SCR 370:(AIR 1978 SC 995). In that 
case one of the contentions raised was that 
no application for approval was made by 
the appellant to the Industrial Tribunal and 
that there was thus contravention of Sec- 
tion 33 (2) (b) of the Industrial Disputes 
Act, 1947. An application for approval was 
in fact made under S. 33 (2) (b), but that 
was withdrawn and the argument advanced 


was that the withdrawal was tantamount to 


refusal of approval, that the ban imposed 
by S. 33 (2) (b), therefore, continued to 
operate and that the order of dismissal 
passed by the appellant was void and in- 
operative. The contention was, however, re- 
pelled and this Court observed: 

“Where, however, the application for ap- 
proval under S. 33 (2) (b) is withdrawn by 
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the employer and there is no decision on it 
on merits, it is difficult to see how it can be 
said that the approval has been refused by 
the Tribunal. The Tribunal having had no 
occasion to consider the application on 
merits there can be no question of the Tri- 
bunal refusing approval to the employer. It 
cannot be said that where the application 
for approval is withdrawn, there is a deci- 
sion by the Tribunal to refuse to lift the 
ban, The withdrawal of the application for 
approval stands on the same footing as if 
no application under S. 33 (2) (b) has been 
made at all.” 

12. In Hoshnak Singh v. Union of India, 
(1979) 3 SCR 399:(AIR 1979 SC 1328), an 
earlier petition was dismissed by a non- 
speaking one word order ‘dismissed’, A se- 
cond petition after pursuing the alternative 
remedy was filed. A question arose whether 
the same would be barred by the principles 
analogous to res judicata. This Court held. 
that the second petition would not be so 
barred because the cause of action was en- 
tirely different and the dismissal could not 
stand in the way of the petitioner invoking 
the jurisdiction of the High Court under 
Art. 226 of the Constitution. 

13. Reliance was next placed on Daryao 
v. State of U. P., (1962) 1 SCR 574: (AIR 
1961 SC 1457). In that case the previous 
petition for a writ filed by the petitioner be- 


fore the High Court was withdrawn. The 
High Court, therefore, dismissed the ‘said 
petition with the express observation that 


the merits had not been considered by the 
High Court in dismissing it and that, there- 
fore, no order as to costs was passed. It 
was held by this Court that the order dis: 
missing. the writ petition as withdrawn could 
not constitute a bar of res judicata. 

14-15. Counsel for the respondent Union 
has contended that the order of rejection 
may be either explicit or implicit and that ` 
it can be shown from the circumstances of, 
the present case that the leave petition was 
withdrawn only after full arguments when 
the appellant found that this Court was not 
favourably inclined to grant it. In these 
circumstances it is argued that the order of 
withdrawal would amount to the dismissal 
of the leave petition and that in this view 
of the matter the High Court in the sound’ 
exercise of its discretion was justified in dis- 
missing the writ petition in limine’ In sup- 
port of this contention the learned counsel 
relied upon Shankar Ramchandra Abhyankar 
v. Krishnaji Dattatreya Bapat, (1970) 1 SCR 
322 : {AIR 1970 SC 1). In that case the re- 
spondent first filed a revision under S. 115 
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of the Code-of Civil Procedure. The revi- 
sion was, however, dismissed. Thereupon 


the respondent moved a petition under Arti- 
cles 226 and 227 of the Constitution chal- 
lenging the same order of the appellate 
Court. The High Court held that in spite 
of the dismissal of the revision petition, it 
could interfere under Arts. 226 and 227 of 
the Constitution on a proper case being 
made out, This Court, however, reversed 
the order of the High Court holding that 
even on the assumption that the order of the 
appellate Court had not merged in the order 
of the single Judge who had disposed of the 
revision petition, a writ petition ought not 
to have been entertained by the High Court 
when the respondent had already chosen the 
remedy under S. 115 of the Code of Civil 
Procedure and that if there are two modes 
of invoking the jurisdiction of the High 
Court and one of those modes has been 
‘chosen and exhausted it would not bea 
proper and sound exercise of discretion to 
grant relief in the other set of proceedings 
in respect of the same order of the sub- 
ordinate court. The facts of that case are 
materially different from those of the case 
in hand and that case is not of much assist- 
ance in solving the problem before us. 


16. In Vasant Vithal Palse’s case ( (1970) 
2 Lab LJ 328 (Bom)) (supra), the trade 
union filed an application for special leave 
to appeal to this Court and the same was 
rejected. Thereafter the individual workmen 
filed a petition under Art. 226 of the Con- 
stitution challenging the award without dis- 
closing the fact that the application -for spe- 
cial leave made to the Supreme Court by 
the trade union had been rejected. The 
writ petition was dismissed on two grounds: 
(1) that the material facts had been con- 
cealed, and (2) that the leave petition filed 
by the trade union had been dismissed by 
the Supreme Court. That case is also dis- 

‘tinguishable on facts, firstly because there 
is no concealment of facts in the present 
case, and, secondly, the Supreme Court in 
that case had dismissed the application for 
special leave. In the case in hand the peti- 
tion has only been permitted to be with- 
drawn. It is on the basis of that decision 
„that the High Court had dismissed the peti- 
tion in limine. 

17. Next, reliance was placed on A. M. 
Allison v. B. L. Sen, 1957 SCR 359: (AIR 
1957 SC 227). This Court dealing with the 
writ of certiorari observed as follows: 


“A writ of certiorari cannot be issued as 
a matter of course. 
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titled to refuse the writ if it is satisfied th 
there was no failure of justice. T: 
Supreme Court declines to interfere, in a 
peal, with the discretion of the High Cou 
unless it is satisfied that the justice of t 
case requires such interference.” 

18. There is no quarrel with the prop 
sition that a writ of certiorari is not issuc 
as a matter of course and that the pel 
tioner has to satisfy the Court that h 
rights have been infringed so that there h: 
been failure of justice. In the instant ca: 
the appellant chose to file a petition fı 
leave to appeal to the Supreme Court bi 
eventually withdrew the petition and ther 
after invoked the jurisdiction of the Hig 
Court under Article 226 of the Constitutic 
and the High Court in its discretion cho: 
to dismiss the writ petition in limine on 
on the ground that the petitioner had mo 
ed an application for special leave befo 
the Supreme Court and withdrew the sar 
unconditionally. In view of the law lai 
down by this Court in a recent decision j 
the case of Workmen of Cochin Port Tru 
(AIR 1978 SC 1283) (supra), the decisio 
in Allison’s case has lost its efficacy. 

19. In the Management of Western Indi 
Match Co. Ltd., Madras v. Industrial Tribi 
nal, Madras, AIR 1958 Mad 398, tk 
Supreme Court had declined to exercise i 
discretion in favour of the petitioner b 
granting leave under Article 136 of the Cor 
stitution against an award of the Industri: 
Tribunal without giving any reasons.. Th 
Madras High Court held that in the circu 
stances of the case it would not be a pre 
per exercise of its discretion in admittin 
the writ petition despite the evidence th: 
the Industrial Tribunal failed to give oppo) 
tunity to the petitioner to produce evidenc 
and thus violated a principle of natural ju: 
tice, when the Supreme Court had dismisse 
the leave petition againstthe award. In th: 
case the Supreme Court had dismissed th 
leave petition. The facts were thus mat 
tially different from the facts of the preser 
appeal. Besides, this Court has taken 
different view in the recent case of Worl 
men of Cochin Port Trust (supra). 

20. After having analysed the varior 
cases cited, we are of the view that pe 
mission to withdraw a leave petition cannc 
be equated with an order of its  dismissa 
We also come to the conclusion that in th 
circumstances of the case the High Cow 
has not exercised a proper and sound di: 
cretion in dismissing the writ petition i 
limine on the sole ground that the applic: 
tion for special leave on the same facts an 
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grounds had. been withdrawn unconditional- 
ly. 

21. We accordingly allow the appeal and 
Set aside the impugned order and the order 
of the learned single Judge dated 9th Nov., 
1972 in writ petition No. 583 of 1972 and 
send the case back to him for considering 
the writ petition .on merits. There is, how- 
ever, no order as to costs. 

Appeal allowed. 


AIR 1981 SUPREME COURT 965. 
(From: 1970 Ker LI 164) : 
S. MURTAZA FAZAL ALI, A. VARADA- 
RAJAN AND A. N. SEN, JJ. 
Civil Appeal No. 1154 (N) of 1970, D}- 
10-3-1981. 


Commodore Commanding, Southern Naval- 


Area, Cochin, Appellant v. V. N. Rajan, 
Respondent. 


Constitution of India, Art. 311 (2) — 
Temporary Government servant — Termina- 
’ tion of services on ground of unsuitability 
for post — Article 311 (2) is not violated. 
1970 Ker LJ 164, Reversed. 


Even a temporary Government servant is 
entitled to the protection: of Art. 311 (2) 
where termination involves a stigma or 
amounts to punishment. Case law discussed, 

(Para 9) 


Where the decision to terminate the ser- 
vices of the servant had been taken at the 
highest level on ‘the ground of unsuitability 
of the servant in relation to the post held 
by him and it was not by way of any 
punishment and no stigma’ was attached to 
him by reason of the termination of his 
services, termination could not be said to be 
vitiated for non-observance of Art. 311 (2). 


1970 Ker LJ 164, Reversed. _ (Para 9) 
Cases Referred: | Chronological Paras 
AIR 1980 SC 42:(1980} 1 SCR 551: 1979 
Lab IC 1389 5 
AIR 1980 SC 1242:(1980) 3 SCR 603: 
1980 Lab IC 698 8 
AIR 1979 SC 429: (1272) 2 SCR 458: 1979 
Lab IC 146 4 
AIR 1976 SC 1766: (1976) 3 SCR 540: 1976 
Lab IC 1146 6 
AIR 1974 SC 423 : 1974 Lab IC 358° 6,7 
AIR 1967 Mys 223 . 3 
AIR 1964 SC 1854: (1964) 5 SCR 190 3,4 
. AIR 1959 Andh Pra 185 3 
AIR 1958 SC 36: 1958 SCR 828 4 
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VARADARAJAN, J.:— This appeal by 
special leave is directed against the judg- 
ment of a Division Bench of ‘the Kerala 
High Court in Writ Appeal No. 620 of 1969, 
which had been filed by the appellant against 
the judgment of the learned single Judge of 
that High Court, allowing Q. P, No. 672 of 
1969. O. P. No. 672 of 1969 was filed 
under Art. 226 of the Constitution challeng- 
ing the termination of the service of the re- 
spondent by the appellant by the order 
dated 17-1-67. That order is to the effect 
that in accordance with the terms and con- 


ditions of his service the respondent stated 
to be a temporary Ammunition Repair 
Labourer Grade JI, Naval Armaments 


Depot, Alwaye, is informed that his service 
is thereby terminated with effect from the - 
date of service of that order on him. That 
order further states that respondent will be 
paid a sum equivalent to the amount of his 
pay plus allowances for the period of 
notice, due to him, that is, for one month 
in accordance with the provisions of the 
Navy Instruction 22/53, as amended and 
that the payment of allowances will, how- 
ever be subject to conditions under which 
such allowances are admissible. 

2. The respondent having been recom- 
mended by the Employment Exchange, was 
appointed by the appellant by Ext. P1 as 
labourer on casual basis in lieu of Sailor in 
the Installation Team (I, N. S. Venduruthy) 
on pay of Rs. 70/- p. m. plus allowances as 
admissible from time to time for the period 
of one month in the first instance with ef- 
fect from the forenoon of 18-12-61. The 
appellant continued the respondent’s employ- 
ment as labourer in lieu of Sailor in B.R. O. 
(installation) Department, Cochin against 
some existing vacancy with effect from the 
forenoon of 18-1-62 by Ext. P2. When he 
was casual labourer in the B. R. O., (Installa- 
tion) Department he was transferred by the 
appellant to the Naval Armament Depot, 
Alwaye and appointed as labourer in the 
regular cadre in the scale mentioned therein 
plus allowances as admissible from time to 
time in an existing vacancy with effect from 
15-11-62. Subsequently, when the respon- 
dent was working as a labourer in the Naval 
Armament Depot at Alwaye the appellant 
promoted him and appointed him as A.R.L. 
Grade II in the Naval Armaments Depot, 
Alwaye in the scale mentioned therein plus 
allowances as admissible from time to time 
in an existing vacancy with effect from the 
forenoon of 2-3-64. Thereafter, his services 
were terminated by Order dated 17-1-67 
(Ex. P 8) as mentioned above. 
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_ 3. In the. writ petition the: respondent at- 

tacked the order Ex. P’8:on two grounds, 
namely, (1) that he- was appointed perma- 
nently to the post of A, R. L. Grade If by 
the Order (Ex. P’4) and (2) that persons 
junior to the respondent have: been retained 
ib service and, therefore, the termination: of 
the: services of the respondent without any 
reason whatsoever, is: discriminatory and 
contravenes Article 16 of the Constitution: 
In the counter-affidavit filed in. the: writ peti- 
_ tion the appellant contended that the: phraseo- 
logy: “regular cadre” does not imply as it 
may in some other instances’ in: the employ- 
ment of Government, a substantive post; 
tliat the post in the “regular cadre” is also 
a purely temporary one: and that the. post 
of: Ammunition Repair Labourer’ Grade I 
to which the respondent was promoted and 
appointed; was also on a temporary. basis. 
The appellant denied. that there was any 
discrimination in the termination of the ser- 
vices of tlie respondént. The learned single 
Judge repelled; the contention that the re- 
spondent had been permanently appointed 
to the post of ARE Grade If by the Order 
Ext: P4 on the ground that there is nothing 
in the order to. slow that the respondent 
hadi been’ appointed: permanently to the 
post. Regarding: the second ground urged 
by the respondent the: learned: single: Judge 
held; relying upon this. Court’s decision in 
Champaklal: Chimanlal Shah: v; Union of 
India; AIR 1964. SC 1854 and: two other 
decisions of the Mysore and Andhra Pra- 
desh High Court in. Doddaiah v. State, ATR, 
1967 Mys: 223: and: Janikiraman v. State: of 
Andh: Pra., AIR: 1959 Andh: Pra 185. re- 
spectively that Article 16 of the Constitution 
applies: even to- temporary’ Government. ser- 
vants; The learned Judge: observed that 
there is: no denial of the: fact. that persons 
junior to the. respondent have: been: retained 
im service: and: that there: is nothing in the 
order;. Ext. P’8. or. in: the counter-affidavit 
filed by. the respondent in the writ appeal. to 
show that the: respondent was: guilty. of: any. 
misconduct or was otherwise unfit fo hold 
thie: post; The: learned: Judge. further observ- 
ed: that: in para. 8 of. the counter-affidavit it 
lias. only. been: stated. that the fact other per- 
sons: who are junior to the: respondent are 
retained. in service, would not confer: any 
right. on the respondent to continue in ser- 
vice: In. this: view the learned: Judge held 
that: the termination of! the: respondent's. ser- 
vices: under’ Ext. P6 without. assigning any: 
reason: was’ discriminatory and. he according- 
ly: allowed? the writ petition without. costs: 
In the writ appeal filed under Section 5 of 
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the Kerala High Court Act the Division 
Bench followed the aforesaid decision of 
this. Court in Champaklal Chimanlal Shah 
v: Union of. India (supray and agreed: with 
the: learned single: Judge that the appellants 
action in terminating respondents: services 
under Ext. P’8 is violative of Art. 16 of the 
Constitution, The learned Judges observed 
in their judgment that no reason at all was 
either alleged: or proved as to why appellant 
chose to terminate the respondent’s services 
under Rule 5 of the Central Services (Tem- 
porary Services) Rules, 1965 such as. that 
it was administratively convenient. to do so 
or that the respondents work or conduct 
was unsatisfactory or that it was a case of 
retrenchment and. the respondent was: chosen 
as the. junior-most person. The learned 
Judges accordingly dismissed the writ ap- 
peal. 


4, The principle that even temporary 
Government servants are entitled to the pro- 
tection of Art.. 311 (2y in the same manner 
as permanent Government servants if the 
Government takes. action against them by 
meting. out one of the three punishments: 
of dismissal, removal or reduction in rank, 
is well. settled. This. Court has held in 
Champaklal Chimanlal. Shah v.. Union of 
India,. (1964) 5 SCR 190 at p. 203: (AIR 
1964 SC 1854), that temporary: servants are 
also entitled to the protection of Art. 311 (2) 
in the same manner as permanent Govern- 
ment servants if the Government takes 
action against them by meting out one of 
the three- above punishments following the 
decision in Parshotam Lal Dhingra v. Union 
of India, 1958 SCR 828: (AIR 1958 SC 36} 
and that this protection is only available 
where the discharge, removal or reduction 
in rank is sought to- be inflicted by way of 
punishment and’ not otherwise. The same 
view has -been reiterated by this Court in 
Manager, Govt. Branch Press. v.. D: B. Belli- 
appa,. (1979) 2 SCR 458 at pp. 466-67 : (AIR 
1979 SC 429), where it has been observed 
tbus- 

“The principle that can be deduced from 
the above analysis is- that if the: services of 
a temporary Government servant. are ter- 
minated in accordance. with the conditions 
of his service on, the ground of unsatis- 
factory conduct or his unsuitability for the 
job and/or for his work being. unsatisfactory, 
or for a like reason. which marks him. off 
in a class apart from other temporary ser- 
yants who have been retained in service, 
there. is. no question of the applicability of 
Article 16. . 
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‘Conversely, if the services of a temporary 
‘Government servant are terminated, :arbi- 
trarily, and not on the ground of his un- 
suitability, ‘unsatisfactory -con*tuct or the 
like which would put him in a class apart 
from ‘his juniors in the same service, a ques- 
tion of unfair discrimination may arise, 
notwithstanding the fact that in terminating 
his- service, the appointing authority was 
purporting to act in accordance with -the 
terms of the employment. Where .a .charge 
of unfair diserimination is jevelled with 
specificity, or improper motives are imput- 
ed to fhe authority making the impugned 
order -of termination of the service, it is the 
duty of ‘the authority to dispel that charge 
by disclosing to the Court the reason or 
motive which impelled it to take ‘the im- 
pugned action. Excepting, perhaps, in 
cases analogous to those covered by Arti- 
cle 311 (2), Proviso (c), the authority can- 
not withhold such information from the 
Court on the lame excuse, that impugned 
order is purely administrative and not judi- 
cial, having been passed in exercise of its 
administrative discretion ‘under ‘the rules 
governing the conditions of the service.” 

‘5, In the latest decision in State of 
Maharashtra v. Veerappa R. Saboji, (1980) 
4 SCR 551:(AIR 1980 SC 42}, a similar 
observation has been made by Pathak, J. at 
page 567: : 

“The law, it seems to me, is that where 
the :services of a temporary Government ser- 
vant or a probationer Government servant 
are terminated by an order which does not 
ex facie disclose any stigma or penal -con- 
sequences against the Government servant 
and is merely a termination order -simpli- 
citer, there is no case ‘ordinarily for .assum- 
ing that it is anything but what it purports 
to be. Where, however, the order discloses 
on the face of it that a-stigma is cast on 
the Government ‘servant. or ‘that it visits him 
with penal consequences, then plainly the 
case is one of punishment. There may still 
be another kind of case where although the 
termination of service is intended by way 
of punishment, the order is framed as a 
termination simpliciter. In such a case, if 
the ‘Government servant is able to establish 
by material on the record that the. order is 


in fact passed by way of punishment, the 
innocence of the language in which the 
order is framed will not protect it ‘if ‘the 


procedural safeguards contemplated by Arti- 
cle 311 (2) of the Constitution ‘have not 
been satisfied. In a given case, the Govern- 
ment servant may succeed in making out a 
prima facie case that the order was iby ‘way 
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of punishment but an -attempt :to rebut :the 
case ‘by 'the Authorities :may necessitate send- 
ing ‘for ‘the official records for the purpose 
of determining the ‘truth. It is in <sucha 
case generally that the official records :may 
be called for ‘by tthe Court. ‘It ‘is not ‘open 
to tthe ‘Court to ‘send for the official -records 
on a mere allegation -by the ‘Government 
servant ithat the order ‘is by way of 'punish- 
ment. For unless there is ‘material «con :the 
record before -the \Court in support .of that 
allegation, an attempt ‘by the Court -to find 
out from the record whether the ‘termination 
of service sis based .on ‘the ‘unsuitability of 
the (Government servant in -relation to the 
post held by him or is in reality an .order 
by way of punishment will in effect be an 
unwarranted attempt to delve into the offi- 
cial records for the purpose of determining 
the nature of the order on the basis of a 
mere .allegation .of the Government servant. 
On a sufficient case .being made out .on the 
merits before the Court by the Government 
servant it is open to the Court to resort to 
scrutiny of the official records .for the pur- 
pose ‘of verifying .the truth”. 


‘6. This ‘Court ‘has observed ‘in ‘Regional 
Manager v. Pawan ‘Kumar Dubey, :(1976) 3 
SCR 540 at :p. 547: (AIR 1976 ‘SC 1766) 
thus : 

“We do not think that ‘Sughar ‘Singh’s 
case (AFR 1974 SC 423), in any way, cons 


'flicts with what has ‘been ‘laid down by this 


Court ‘previously on Art. “311 (2) -of the 
Constitution or Art. 16 of the Constitution. 
We ‘would, however, like to emphasize that, 
before Article ‘16 ‘is ‘held ‘to ‘have been violat- 
ed by some action ‘there ‘must ‘be a -clear 
demonstration of discrimination ‘between one 
Government ‘servant and another, similarly 
placed, which .cannot .be reasonably .explain- 
ed except on an assumption or -demonstra- 
tion of “malice in law” .or “malice :in fact”. 
As we have explained, acting on :a legally 
extraneous or :obviously misconceived ground 
of action would be a case .of “malice in 
law”. ‘Orders of reversion passed as a re 
sult of administrative .exigencies, without .any 
suggestion of malice in law .or.in fact, are 
unaffected by Sughar Singh’s case (supra). 
They are not vitiated merely because some 
other ‘Government servants juniors in the 
substantive rank, have not -been reverted.” 
- 7. :After examining the record in .Sughar 
Singh’s case (supra), the learned Judges have 
observed : 
“What weighed with -this Court «was not 
-only that there was .a -sufficient “element of 
punishment” :in .reverting Sughar Singh for’ 
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a supposed wrong done, from which the 
order of reversion could not be divorced, 
so that Art. 311 (2) had to be complied 
with, but, there was also enough of an im- 
propriety and unreasonableness in the action 
taken against Sughar Singh, solely for a 
very stale reason, which had become logi- 
cally quite disconnected to make out a case 
of “malice in law” even if it was nota 
case of “malice in fact”. 

8. The matter is also covered by a re- 
cent decision of this Court in Oil and Natu- 
ral Gas Commission v. Dr. Mohd. S. 
Iskander Ali, (1980) 3 SCR 603:(AIR 1980 
SC 1242), where one of us (Fazal Ali, J.) 
speaking for the Court observed as follows: 

“As the respondent was a temporary em- 
ployee on probation, it was open to the em- 
_ployer to terminate his services at any time 
before he was confirmed, if the employer 
was satisfied that he was not suitable for 
being retained in service.” 

“The learned Counsel for the respondent 
submitted that the remarks made in the as- 
sessment roll went to show that the inten- 
tion of the appointing authority was to pro- 
ceed against the respondent by way of pun- 
ishment. We are, however, unable to agree 
with this submission. It is obvious that a 
temporary employee is appointed on proba- 
tion for a particular period only in order 
to test whether his conduct is 
satisfactory so that he may be retained. The 
remarks, in the assessment roll, merely indi- 
cate the nature of the performance put in 
by the officer for the limited purpose of 
determining whether or not his probation 
should be extended. These remarks were 
not intended to cast any stigma.” 
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“In these circumstances, therefore, it is 
obvious that as the respondent was merely 
a probationer, the appointing authority did 
not consider it necessary to continue the en- 
quiry but decided to terminate the services 
of the respondent as he was not found suit- 
able for the job. It is well settled by a 
long course of decisions of this Court that 
in the case of a probationer or a temporary 
employee, who has no right to the post, 
such a termination of his service is valid 
and does not attract the provisions of Arti- 
cle 311 of the Constitution.” 


9. We agree with the learned Judges 
who constituted the Division Bench of the 
Kerala High Court that the respondent was 
only a temporary Government servant and 
that even as a temporary Government ser- 

{vant he is entitled to the protection of Arti- 


M/s. Express Newspapers Ltd. v. State of Madras 


good and. 
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cle 311 (2) of the Constitution where ter- 
mination involves a stigma or amounts to 
punishment. We looked into the file relat- 
ing to the respondent ending with the order 
of termination of his service (Ext. P 8). We 
are satisfied that the decision to terminate 
the services of the respondent had been 
taken at the highest level on the ground of 


unsuitability of the respondent in relation 
to the post held by him and it is not by 
way of any punishment and no stigma ‘is 


attached to the respondent by reason of the 
termination of his services. In these cir- 
cumstances we allow this appeal and set 
aside the judgment of the High Court and 
confirm the appellant’s order, Ext. P. 8 
terminating respondent’s services. The ap- 
pellant shall bear his own costs and pay re- 
spondent’s costs. 

Appeal allowed. 


AIR 1981 SUPREME COURT 968 
(From: Madras)* _ 

A. D. KOSHAL AND R. B. MISRA, JJ. 

Civil Appeal No. 322 of 1970, D/- 19-2- 
1981. 

M/s. Express Newspapers Ltd., Appellant 
v. State of Madras, Respondent. l 

(A) Constitution of India, Art. 133 (1) (a) 
and (c) (before amendment by Act of 1972) 
— Leave fo appeal to Supreme Court — 
Certificate not specifying substantial question 
of law nor giving reasons for grant of certifi- 
cate — It is liable to be revoked. 

(Para 1) 

® Constitution of India, Arts. 133, 136 — 
Conversion of leave to appeal to Supreme 
Court granted by High Court into special 
leave — Decision of High Court not contain- 
ing substantial question of law needing de- 
termination — Conversion disallowed. 


(Para 1) 

Cases Referred: - Chronological Paras 
AIR 1972 SC 34 : (1972) 1 SCR 392: 1972 
Tax LR 23 2 
(1971) 1 SCC 276 ~ 2 


Mr. U. R. Lalit Sr. Advocate, Mr. P. H. 
Parekh and Miss, Manik Tarkunde, Advo- 
cates, for Appellant; Mr. A. V. Rangam. 
Advocate, for Respondent. 

KOSHAL, J.:— A preliminary objection 
has been raised by Mr. Rangam to the effect 
that the certificate granted by the court under 
sub-clauses (a) and (c) of Clause (1) of Arti- 








# Appeal No. 195 of 1963, D/- 25-3-1969 
(Mad). 
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cle 133 of the Constitution of India, as it 


then stood, does not conform to legal require- 


ments inasmuch as— 

(a) it does not spécify the substantial ques- 
tion of law which the High Court states re- 
_ quire determination; and 

{b) no reasons in support of the issuance 
of the certificate appear therein. 

2. The preliminary objection is well 
founded in view of the decisions of this Court 
in Sohan Lal Naraindas v. Laxmidas Raghu- 
nath Gadit, (1971) 1 SCC 276 and in Sardar 
Bahadur S. Indra Singh Trust v. Commr, of 
Income-tax, West Bengal, (1972) 1 SCR 392: 
(AIR 1972 SC 34). 

3. Faced with this situation. Mr. Lalit 
wanted us to treat the appeal as one by spe- 
cial leave and prayed that such leave be 
granted now after condoning the delay, That 
would have been certainly a reasonable 
course to follow if it was made out that a 
substantial question of law really requires 
determination. We have gone through the 
impugned judgment and find that no such 
question is involved at all. We, therefore, 
refuse special leave, revoke the certificate 
granted by the High Court and dismiss the 
appeal but with no order as to costs. 

Leave refused. 


AIR 1981 SUPREME COURT 969 
(From: Gauhati)* 

-S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Civil Appeal No. 1947 of 1970, D/- 17-2- 
198t. 

State of Assam and another, Appellants v. 
Jitendra Kumar Senapati and others, -Re- 
spondents. 

Land Acquisition Act (1 of 1894), Sec. 34 
~- Interest — Waiver of — Claimants 
agreeing to reduce compensation if paid 


within stipulated time — Also agreeing not- 


to make further claim — Compensation 
paid in time — They cannot claim interest 
on compensation. (Civil Rule No. 1151 of 
1969, D/- 17-3-1970 (Gauhati), Reversed — 
(Evidence Act (1872), S. 115). 


Where the claimants complained of hard- 
ship due to delay in payment of compensa- 
tion and in order to avoid further hardships, 
they had agreed ‘to reduce the cost of acqui- 
sition of land i.e. compensation and also 


+ Civil Rule No. 1151 of 1969, Dj- 17-3- 
1970 (Gauhati). 
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the land was taken over by the 
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agreed that they would make no further 
claim in regard to compensation if actual 
payment was received. by them within the 
stipulated time. 

Held that they would not be entitled to 
any interest on the sum of compensation re- 
ceived by them. Under the conditions at- 
tached by them to the agreement they re- 
linquished all future claims by acceptance 
of ‘quantified sum of compensation, The 
expression “compensation” used in agree- 
ment could not be said to be used in the 
sense in which it is used in Ss..23 and 34 
but more comprehensively meaning  re-im- 
bursement in full satisfaction of their claim 
in respect of the acquisition. (Civil Rule 
No, 1151 of 1969, D/- 17-3-1970 (Gauhati), 
Reversed). (Para 4) 

Mr. S. N. Chowdhary, Advocate (for 
No. 1) and Mr. D. N. Mukherjee, Advocate 
(for No. 2), for Appellants; Mr. V. S. 
Desai, Sr. Advocate with M/s. B. P. Mahe- 
shwari, Suresh -Sethi and Mrs. Asha Jain, 
Advocates, for Respondents Nos. 1, 3-5. 


A. D, KOSHAL, J.:— This is an appeal 
by certificate granted under sub-clause (a) 
of Cl. (1) of Art. 133 of the Constitution of 
India by the High Court of Assam and 
Nagaland against its judgment dated 17th 
March, 1970 accepting a petition under Arti- 
cle 226 of the Constitution of India which 
arose in the circumstances that follow. 

Land: measuring 7.60 acres and situated at 
Lawsohtun, Bishnupur, Shillong, belonged to 
the 5 respondents when a notification under 
Section 4 of the Land Acquisition Act 
(hereinafter referred to as the Act) was pub- 
lished in respect thereof on 27th March, 
1967. Three days later the possession of 
Collector, 
United Khasi and Jaintia Hills, Shillong. 
Proceedings for the award of compensation 
to the respondents were pending when nego- 
tiations took place between the Chief Secre- 
tary to the Government of Assam and two 
of the respondents who agreed to the re- 
duction of the cost of acquisition of the 
land from Rs. 6,17,683.50 to Rs. 4,63,262.57 
(inclusive of cost of establishment and con- 
tingency amounting to Rs, 22,060.12) There- 
after the Under Secretary to the Govern- 
ment of Assam in the Home and Political 


Department wrote to respondent No. 2a 
letter dated 21st Feb., 1969 detailing the 
agreement arrived at between the Chief 


Secretary and the respondents and requesting 
them — - 


“to please submit immediately a written 


‘document signed by all the co-sharers of 
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the land to the effect that yourself and all 
other co-sharers are agreeable to accept the 
L. A. cost of Rs. 4,41,202.45 for land at 
Bishnupur and that you and your co-sharers 
will make’ no further claim for the land 
thus acquired by Government.” 


State of Assam v. 


The respondents lost no time in sending 
their reply which was dated 24th February, 
1969 and which they stated that the delay 
in payment had caused to them great hard- 
ship and that ‘they had agreed to reduce the 
cost .of the acquisition in the course -of their 
discussion with the -Chief Secretary whom 
they had urged “at the same time ‘that the 
payment should be -made immediately”. 
The reply was signed ‘by all ‘the ‘five respon- 
dents and was ‘accompanied by an agree- 
ment (also signed by all of them), the text 
of which may be ‘set out in extenso: 


“We, all the co-sharers interested in the 
land acquisition case for construction of 
quarters for Special Branch Staff of Police 
Department at Lawsohtun, Bishnupur, Shil- 
long, hereby agree in response to the Gov- 
ernment ‘Letter No. 356/66/55 -dated the 
21st Feb., 1969 to accept the land acquisi- 
tion cost of Rs. 4,41,202.45 p. (Rupees four 
lakhs forty one ‘thousand two hundred and 
two and forty five paise only) subject to 
Government ‘making payment within the ‘31st 
March, 1969 for our land measuring more or 
less 7:60 acres at Lawsohtun, ‘Bishnupur, 
Shillong, 


“We: further agree that we will make no 
further claim in regard to compensation for 
the same land provided actual payment js 
received within the above period of 3ist 
March, 1969.” 


The agreement between the parties was 
reduced by the Collector to an award dated 
the 25th March 1969 and on the very next 
day the sum of Rs. 4,41,202.45 was paid to 
the respondents. 


On 31st March 1969 the respondents made 
an application to the Chief Secretary claim- 
ing interest at the rate of 124:per cent per 
annum on the amount last mentioned. As 
there was no response from the Chief Se- 
cretary, the respondents applied to the Col- 
lector on 7th July, 1969 requesting him to 
pay interest on the amount awarded at the 
rate of 6% per annum for the period from 
30th March 1967 to 26th March 1969 under 
Section 34 of the Act which runs thus: 

“When the amount of such compensation 
is not paid or deposited on or before taking 
possession of the Jand, the colector shall 
pay the amount awarded with interest there- 
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on at the rate of six per cent per annum 


Jitendra Kumar 


‘from ‘the time of so taking possession until 


it shall have been so paid or deposited.” 

‘The Collector informed the respondents by 
a letter dated 3ist July 1969 ‘that no action 
Was necessary “at this stage”. It was then 
that the respondents ‘knocked at the door of 
the High Court. 


‘2. The High Court was of the opinion 
that the agreement between the parties cover- 
ed .only the amount -of “compensation” as 
described in the various ‘sections of the Act 
including Sections 23 and 34 and that inter- 
est had to be paid on such compensation ‘by 
reason of the statutory requirement -enacted 
in that ibehalf by Section 34. The High 
Court, therefore, accepted the petition filed 
before it and held that the Collector was 
bound to pay to the :respondents interest .on 
the amount covered by the award at the 
rate of 6 per cent per annum from 30th 
March 1967 (being the date on which the 
possession of the land was taken -over by 
the Collector) to the date of payment; i. €., 
26th March 1969. It -directed the Collector 
to dispose of the petition dated the 7th July 
1969 made to him by the respondents in ac 
cordance with daw. 


3. The short point requiring determina- 
tion by us is whether .the agreement arrived 
at between the parties in February 1969 
embraced orly the “compensation” within 
the meaning of that term as ‘used in the Act 
or covered also the payment.of interest under 
Section 34 thereof. Having heard learned. 
counsel for ‘the parties we are of the opinion 
that the interpretation placed on the agree- 
ment by the High Court cannot be sustained 
and that the respondents are not entitled to 
any interest on the sum already paid to 
them. 

4. Although it is true that in the agree- 
ment dated the 24th February 1969 which 
the respondents signed and sent to the Gov- 
ernment along with their letter of that date 
they stated that they would not make any 
further claim in regard to “compensation”, 
but that expression, in our opinion, was 
clearly used by them not in the sense in 
which it is used in Sections 23 and 34 of 
the Act but more compréhensively, meaning 
reimbursement in full satisfaction of their 
claim in respect of the acquisition. That 
this was so was made clear in the letter ad- 
dressed to them by the Under ‘Secretary ‘in 
which he expressly stated -that— 

“you and your co-sharers will make no 
further .claim for the land thus acquired by 
the Government”. 
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The Under: Secretary’ did: not: use: the word 
“compensation” in his letter nor did the 
respondents. use it. in their reply in. which, 
on the other Hand, they’ made: a. grouse of 
the hardship which the delay in payment had 
caused to. them and brought it to the. point+ 
ed attention of the: Under Secretary that im- 
mediate payment was an essential part of 
the bargain. In the. agreement signed by 
them: (as pointed’ out above) they no: doubt 
used the word “compensation” but they add- 
ed that they would make no further clainy in 
regard to it if actual payment was received’ by 
them before the 3ist March, 1969. The con- 
dition thus attached’ by them to- the agree- 
ment’ would show’ that by tlie acceptance of 
the quantified sum of Rs, 4,41,202.45 they 
condoned the- delay in payment and also re- 
linquished. all future-claims to interest. If it 
were otherwise, there is no reason why the 
respondents would not have. expressly re- 
served their right to claim interest under 
Section 34 of the Act. The tenor of the two 
letters coupled with the agreement: leads to 
no other’ conclusion: 2 


5, In: the result the: appeal, succeeds and 
is: accepted. The judgment of the High 
Court iş set aside- and the- respondents’ peti- 
tion decided by it is. dismissed but with no 
order as to: costs: 

Appeal allowed. 


AIR 1981 SUPREME COURT 971 
(From: Jammu and Kashmir) 
A. GC. GUPTA AND E. S, 
VENKATARAMAIAGN, JJ. 

Civil Appeal No. 2926 of 1980, D/- 
9-12-1980. 

Dinanath Mahajan. and. others, Appel- 
lants. v. ‘Collector, Land Acquisition, 
Jammu, Respondent, l 
_ J. & K. Land Acquisition Rules; 
(3): — Applicability) — Acquisition of 
land with building — Absence of material 
to indicate market value of property: — 
Mode of capitalization ofi return which 
might reasonably be received is permissi- 
ble — Second part of R.. 46 (3) is. applic- 
able even if. acquired portion was not in 
fact let out. Decision of. Jammu and 
Kashmir High Court, Reversed. (Land 
Acquisition Act (1894), S. 23). AIR 1968 
SC 1201, Rel:. on.. (Para. 1) 
Cases Referred: Chronological: Paras 
AIR 1968 SC 1201: (1968) 3 SCR. 459 1 

GUPTA, J..:— The correctness. of the 
judgment under appeal is. questioned. on 
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two grounds. The first ground is that in 
determining the cornpensation for the ac- 
quired portion. in the first, second and. 
third floor of the premises the method 
adopted was not correct. Our attention 
was drawn to. Rule 46 (3) of the Rules 
made under the Land Acquisition Act 
which reads: 

“In regard to: house property, average 
market value of the last ten. years or 
twenty times the annual rental should be 
adopted.” 

The High Court found that there was no. 
material on record to indicate the market 
value of the property. It appears that the 
High Court also thought that as the pre- 
mises. concerned. had not been let out the 
second part of the rule would also not - 
apply. In State. of. Kerala v. P. P. Hassan 
Koya (1968) 3 SCR 459: (AIR 1968 SC 
1201) this court held:— 

“When the property sold is land with. 
building, it is often difficult to secure re- 
liable evidence of instances of sale of 


© similar lands with buildings proximate in. 


time to the date of the notification under 
S: £ Therefore the- method which is gen- 
erally: resorted to in determining the value 
of the land with buildings especially 
those usedi for business: purposes, is the 
method of capitalization of return ac- 
tually received or which might reason- 
ably be received from the land and the 
buildings.” 

The High Court was therefore in error 
in thinking that the second. part of | 
Rule. 46 (8) would not apply unless the! 
acquired portion was in fact let out! 
There is nothing in the rule to suggest 
that it does.not permit capitalization of 
return which might reasonably be re- 
ceived: from the premises in question. 


2. The other ground is. that the High 
Court. has determined only the expenses 
for the shifting. of the office located om 
the ground floor and the compensation 
payable. for the room in question has not 
been. determined. The judgment is not 
very clear on this point and it requires 
clarification and reconsideration if neces- 
sary: . 


_ 3. The appeal is allowed to the extent 
indicated’ above. The High Court will dis- 
pose of the case in accordance with law.. 
No: order as to costs, 
; Appeal partly allowed. 
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AIR 1981 SUPREME COURT 972 


(From: (1 and 2) Karnataka, (3) Kerala)* 
P. N. BHAGWATI, V. D. TULZAPURKAR 
AND R. S. PATHAK, JJ. 

Civil Appeals Nos. 1146 (T) of 1975, 1378 
of 1976 and 926 of 1973, D/- 19-2-1981. 

1. Commissioner of Income-tax, Banga- 
lore, Appellant v. B. C. Srinivasa Setty, 
Respondent. = 

i And 

2. Commissioner of Income-tax, Appel- 

lant v. Syed Hussain Saheb, Respondent. 
‘ And l i 


3. Commissioner of Income-tax. Kerala, 
Appellant v. M. N. Sankaranarayanan 
Nair, Respondent. 


Income-tax Act (43 of 1961), Ss. 45, 2 (14), 

55 and 49 — Capital gain — Goodwill of 

_newly commenced business is not asset — 

Transfer of good will — There is no capi- 

tal gain taxable under S. 45. (1973) 91 ITR 

393 (Guj) and 1975 Tax LR 897 (Cal), 
Overruled. 


‘The goodwill generated in a newly com- 
menced business cannot be described as an 
“asset” within the terms of S. 45, and 


therefore its transfer is not subject to. 


income-tax under the head “capital gains”. 
(1973) 91 ITR 393 (Guj) and 1975 Tax LR 
897 (Cal). Overruled. 1975 Tax LR 481 
(Kant), Affirmed. (Para 16) 


Section 45 operates if there is a transfer 
of a capital asset giving rise to a profit or 
gain. The expression “capital asset” is de- 
fined in S. 2 (14) to mean “property of any 
kind held by an assessee”. It is of the 
widest amplitude, and apparently covers 
all kinds of property except the property 
expressly excluded by clauses (i) to (iv) 

-ot the sub-section which does not include 
goodwill. But the definitions in S. 2 are 
subject to an overall restrictive clause. 
That necessitates an enquiry whether 
contextually S. 45 in which the expression 
‘capital asset’ is used excludes goodwill. 

(Para 8) 


Section 45 is a charging section. For the 
purpose of imposing the charge, Parlia- 
ment has enacted.detailed provisions in 
order to compute the profits or gains under 
that head. No existing principle or provi- 


*(1) Reported in 1975 Tax. L. R. 481 





(Kant) (2) I. T. R. C. No. 32 of 1974, D/- - 


1-12-1975 (Kant) (3) I. T. R. No. 120 of 
- 1970, D/- 2-11-1972 (Ker). 
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sion at variance with them can be applied 
for determining the chargeable profits 
and gains. All transactions encompassed 
by S. 45 must fall under the governance 
of its computation provisions. A transac- 
tion to which those provisions cannot be 
applied must be regarded as never intend- 
ed by S. 45 to be the subject of the 
charge. This inference flows from the 
general ‘arrangement of the provisions in 
the Income-tax Act, where under each 
head -of income the charging provision is 
accompanied by a set of provisions for 
computing the income subject to that 
charge. The character of the computation 
provisions in each case bears a relation- 
ship to the nature of the charge. Thus the 
charging section and the computation pro- 
visions together constitute an integrated 
Code. When there is a case to which the 
computation provisions cannot apply at 
all, it is evident that such a case was not 
intended to fall within the charging sec- 
tion. It must be borne in mind that the 
legislativecintent is presumed to run uni- 
formly through the entire conspectus of 
provisions pertaining to each head of in- 
come. No doubt there is a qualitative 
difference between the charging provision 
and a computation provision. And ordi- 
narily the operation of the charging pro- 
vision cannot be affected by the construc- , 
tion of a particular computation provi- 
sion. (Para 10) 


ÁA 


It may also be noted that if the good- 
will generated in a new business is re- 
garded as acquired at a cost and subse- 
quently passes to an assessee in any of the 
modes specified in sub-section (1) of S. 49, 
it will become necessary to determine 
the cost of acquisition to the previous 
owner. Having regard to the nature of 
the asset, it will be impossible to deter- 
mine such cost of acquisition.. Nor, can 
sub-section (3) of S. 55 be invoked, be- 
cause the date of acquisition by the pre- 
vious owner will remain unknown. 

‘(Para 15) 


Cases Referred: Chronological Paras 
1978 Tax LR 946: 107 ITR 609 (Bom) 17 


. (1978) 112 ITR 315 (Bom) 17 


1978 Tax LR 1339:114 ITR 798 (Madh 

Pra) 17 
1975 Tax LR 897: 106 ITR 998 (Cal) 17 
(1973) 91 ITR 393 (Guj) 17 
1972 Tax LR 1213:89 ITR 88 (Ker) . 17 


AIR 1971 Cal 70:76 ITR 566 9, 17 
(1971) 81 ITR 500 (Delhi) 17 
(1969) 71 ITR 433 (Mad): >: 17 
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1901 AC 217: 84 LT 729:70 LJ KB 677, 
Commissioner of Inland Revenue v. 


Muller & Co’s Margarine Ltd. “9 
1896 AC 7:73 LT 514: 65 LJ Ch 1, Trego 
v. Hunt 9 


(1858) John 174: 70 ER 385: 28 LJ Ch 841, 
Churton v. Douglas 9 
(1810) 17 Ves. 335: 34 ER 129, Cruttwell v. 
Lye 9 
Mr. Soli J. Sorabjee, Addl. Solicitor 
General, Mr. B. B. Ahuja and Miss A. 
Subhashini, Advocates, (in C. A. Nos. 1146 


of 1975 and 1378 of 1976) and 
Mr. V. S. Desai. Sr. Advocate, 
Mr. K. C. Dua and Miss A. Subha- 
shini Advocafes, (in C. A. No. 926 


of 1973), for Appellants; M/s. T. A. Rama- 
chandran, B. Parthasarathi and ‘Miss. R. 
Vargai, Advocates (in C. A. No. 1146 of 
1975), M/s. Vineet Kumar and A. K. Sri- 
vastava Advocates (in C. A. No. 1378 of 
1976) and M/s. A. S. Nambiar and P. P. 
Namboodiri, Advocates (in C. A, No. 926 


of 1973), for Respondent; Mr. K. K. Go- 
swami, Advocate, M/s. S. P. Mehta, 
Dinesh Vyas, P. H. Parekh and C. B. 


Singh, Advocates and Miss Vineeta Capri- 
han and B. L. Verma, Advocates, for the 
Intervenor, in C. A. No. 1146 of 1975. 


PATHAK, J. :— The question in these 
appeals is whether the transfer of the 
goodwill of a newly commenced business 
can give rise toa capital gain taxable 
under S. 45, Income-tax Act, 1961. 


2. The assessee, a registered firm, 
manufactured and sold agarbattis. Cl. (13) 
of the Instrument of Partnership executed 
on 28th July, 1954 showed that the good- 
will of the firm had not been valued, and 
the valuation would be made on dissolu- 
tion of the partnership. The period of the 
_ partnership was extended by an instru- 
ment dated 31st March, 1964, and it con- 
tained a similar clause (13). Subsequently, 
the assessee firm was dissolved by a deed 
dated 1st December, 1965. At the time of 
dissolution, it seems, the goodwill of the 
firm was valued at Rs. 1,50,000/-. A new 
partnership by the same name was con- 
stituted under an instrument dated 2nd 
December. 1965 and it took over all the 
assets, including the goodwill, and liabili- 
ties of the dissolved firm. 


3. The Income-tax Officer made an as- 
sessment on the dissolved firm for the as- 
sessment year 1966-67 but did not include 
any amount on account of the gain arising 
on transfer of the goodwill. The Com- 
missioner, being of the view that the as- 


sessment order was prejudicial to the. 
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Revenue, decided to invoke his revisional 
jurisdiction and setting aside the assess- 
ment order directed the Income-tax Offi- 
cer to make ‘a fresh assessment after tak- 
ing into account the capital gain arising 
cn the sale of the goodwill. ` 

4. In appeal before the Income-tax 
Appellate Tribunal, the assessee maintain- 
ed that the sale did not attract tax on 
capital gains under S. 45 of the Income- 
tax Act, 1961. Accepting the contention, 
the Tribunal allowed the appeal. At the 
instance of the Commissioner of Income- 
tax, it referred a question of law to the 
High Court of Karnataka which. as re- 
framed by the High Court, reads as fol- 
lows: é 

“Whether, on the facts and in the cir- 
cumstances of the case, the Tribunal was 
right in holding that no capital gains can 
arise under. S. 45 of the Income-tax Act, 
1961 on the transfer by the assessee firm 
of its. goodwill to the hewly constituted 
firm?” 
By its judgment dated 4th July, 1974 the 
High Court answered the question in the 
affirmative, holding that the value of the 
consideration received by the assessee 
for the transfer of its goodwill was not 
liable to capital gains tax under S. 45 of 


- the Act. Civil Appeal No. 1146 of 1975 is 


directed against that judgment. 

5. Civil Appeal No. 1378 of 1976 arises 
aut of a judgment by the same High 
Court in which it has followed its earlier 
view. 

6. Civil Appeal No. 926 of 1973 has 
been preferred against the judgment of 
the Kerala High Court where a similar 
opinion has been expressed, but in respect 
of the provisions of S. 12-B, Indian In- 
come-tax Act. 1922. 

7. At the relevant time S. 45, Income- 
tax Act, 1961 provided: 

“45. (1) Any profits or gains arising 
from the transfer of a capital asset effect- 
ed in the previous year shall, save as 
otherwise provided in Sections 53 and 54, 
be chargeable to income-tax under the 
head “capital gains”, and shall be deemed 
te be the income of the previous year in 
which the transfer took place.” 

8. The section operates if there is a 
transfer of a capital asset giving rise to a 
profit or gain. The expression “capital as- 
set” is defined in S. 2 (14) to mean “pro- 
perty of any kind held by an assessee”. It 
is of the widest amplitude, and apparent- 
ly covers all kinds of property excepi the]: 
property expressly excluded by clauses (i) 
to (iv) of the sub-section which, it will be 


` of the business”. 
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iseen, does not include goodwill. But the 
ldefnitions in S. 2 are subject to an over- 
lalt restrictive clause. That is expressed in 
tthe opening words of the section: “unless 
[the context otherwise requires”. We must 
[therefore enquire whether contextually 
iS. 45. in which the expression “capital as- 
iset” is used, excludes goodwill. 


9. Goodwill denotes the benefit arising 
from connection and reputation. The ori- 
ginal definition by Lord Eldon in Crutt- 
well v. Lye (1810) 17 Ves 335 that good- 
will was nothing more than “the probabi- 
lity that the old customers would resort 
to the old places” was expanded by Wood 
V. C. in Churton v. Douglas (1859) John 
174 to encompass every positive advant- 
age “that has been acquired by the old 
firm in carrying on its business, whether 
connected with the premises in which the 
business was previously carried on or with 
the name of the old firm, or with any 
cther matter carrying with it the benefit 
In Trego v. 'Hunt 1896 
AC 7 Lord Herschell described goodwill 
as-a connection which tended to become 
‘permanent because of habit or otherwise. 

The benefit -to the business varies with the 
nature of the business and also from one 
business to another. No business com- 
menced for the first time possesses good- 
will from the start. It is generated as the 
business is carried on and may be aug- 
mented with the passage of time. Lawson 
in the “Introduction to the Law of Pro- 
perty” describes it as property of a high- 
ly peculiar kind. In Commr. of Income- 
tax, West Bengal II v. Chunilal Prabhu- 
das & Co., (1970) 76 ITR 566: (AIR 1971 
Cal 70) the Calcutta High Court reviewed 
the different approaches to the concept: 


“It has been horticulturally ‘and 
botanically viewed as “a seed sprouting” 
or an “acorn growing into the mighty oak 
of goodwill”. It has been geographically 
described by locality. It has been 
historically explained as growing and 
crystallising traditions in the business. It 
has been described in terms of a magnet 
as the “attracting force”. In terms of com- 
parative dynamics, goodwill has been de- 
scribed as the “differential return of pro- 
fit”. Philosophically it has been held to be 
intangible. Though immaterial, it is mate- 
rially valued. Physically and psycho- 
logically, it is a “habit” and sociologically 
it is a “custom”. Biologically. it has been 
described as Lord Macnaghten in Trego 
v. Hunt as the “sap and life” of the busi- 
ness, Architecturally, it has been describ- 
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ed as the ”cement” binding together the 
business and its assets as a whole and a- 
going and developing concern.” 

A variety of elements goes into its mak- 
ing, and its composition varies in different 
trades and in different businesses in the 
‘same trade, and while one element may 
preponderate in one ‘business, another 
may dominate in another business. And 
yet beeause of its intangible nature, it re- 


mains insubstantial in form and nebulous 


in character. Those features prompted 
‘Lord Macnaghten to remark in Commis- 
sioner of Inland Revenue v. Muller & 
Co.’s Margarine Limited 1901 AC 217 that 
although goodwill was easy to describe, it 
was nonetheless difficult to define. In a 
progressing business goodwill tends to 
show progressive increase. And in a fail- 
ing business it may begin to wane. Its 
value may fluctuate from one moment to 
another depending on changes in the re- 
putation of the business. It is affected by 
everything relating to the business, the 
personality and business rectitude of the 
owners, the nature and character of the 
business, its name and reputation, its loca- 
tion, its impact on the contemporary 
market, the prevailing socio-economic 
ecology, introduction to old customers 
and agreed absence of competition. There 
can be no account in value of the factors 
producing it. It is also impossible to predi- 
cate the moment of its birth. It comes 
silently into the world, unheralded and 
unproclaimed and its impact may not ‘be 
visibly felt for an undefined period. Im- 
perceptible at birth it exists enwrapped in 
a concept, growing or fluctuating with the 
numerous imponderables pouring into; 
and affecting, the business. Undoubtedly. 
it is an asset of the business, but is it an 
asset contemplated by S. 45? 


10. Section 45 charges the profits or 
gains arising from the transfer of a capi- 
tal asset to income-tax. The asset must be 
one which falls within the contemplation 
of the section. It must bear that quality 
which brings S. 45 into play.-To deter- 
mine whether the goodwill of a new 
business is such an asset, it is permissible, 
as we shall presently show, to refer to 
certain other sections of the head, “Capi- 
tal gains”. Section 45 is a charging section. 
For the purpose of imposing the charge, 
Parliaifient has enacted detailed provi- 
sions in order to compute the profits or 
gains under that head. No existing princi- 
ple or provision at variance with them; 
can be applied for determining the charge-| 
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able profits and gains. All transactions: 
encompassed by Section.45 must fall under: 
the governance of its computation provi- 
sions. A transaction to which those: pro- 
visions cannot be applied must be regard- 
ed as never intended by S. 45 to be the 
subject of the charge. This inference flows: 
from the general arrangement of the pro- 
visions in the Income-tax Act, where 
under each head of income the charging 


provision is accompanied by a set of pro- ' 
visions for computing the income subject ` 


to that charge. The character of the com- 
putation provisions in each. case bears a 
relationship to the nature of the charge. 
Thus the charging section and the com- 
.putation provisions together constitute: an 
integrated code. When there-is.a case to. 
which the computation provisions cannot: 
apply at all, it is evident that such a case 
was not intended to fall within the charg- 
ing section. Otherwise one would. be 
driven to conclude that while a certain 
income seems to fall within the charging 
section there is no scheme of computation 
for quantifying it. The legislative pattern 
discernible in the Act is against such a. 
conclusion. It must be borne in mind 
that the legislative intent is presumed to. 
run uniformly through the entire con- 
spectus of provisions pertaining to each 
head of income. No doubt there is a 
qualitative difference between the charg- 
ing provision and a computation provi- 
sion. And ordinarily the operation of the 
charging provision cannot be affected by 
the construction of a particular’ computa- 
tion provision. But the question here is. 
whether it is possible to apply the: com-- 
putation provision at all if a certain in- 
terpretation is pressed on the charging. 
provision. That pertains to the fundamen- 
tal integrality of the statutory scheme: 
provided for each head. 


11. The point to consider then is whe- 
ther if the expression “asset” in S. 45 is 
construed as including the goodwill of a 
new business,. it is possible to apply the 
computation sections for quantifying the 
profits and gains on its transfer. 


12. The mode of computation and. 
deductions set forth in Section 48 provides 
the principal basis for quantifying the in- 
come chargeable under the head “Capital 
gains”. The section provides that the in- 
come chargeable under that head shall be 
computed by deducting from the full value 
of the consideration received or accruing 
as a result of the transfer of the capital 
asset: 
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Gi) the cost of acquisition of the capital’ 


13. What. is: contemplated is. an asset in 
the acquisition of which it is possible to 
envisage a cost. The intent goes to the 
nature and. character of the asset, that it 
is an asset which possesses the inherent 
quality of being available on the expendi- 
ture of money to a person seeking to ac- 
quire it. It is immaterial that although 
the asset belongs to such a class it may, 
on the facts of a certain case, be acquired 
without the payment of money. That kind 
of. case is covered by Section 49 and its. 
cost, for the purpose of Section 48 is deter- 
mined. in accordance with those provisions. 
There are other provisions which indicate. 
that Section 48 is concerned with an asset: 
capable of. acquisition at a cost. S. 50 is 
one such provision. So also is sub-sec. (2) 
of Section 55. None of the provisions 
pertaining to the head “Capital gains” 
suggests that they include an asset in the 
acquisition of which no cost at all can be 
conceived. Yet there are assets which are 
acquired by way of production in which. 
no cost element can be identified or en- 
visaged. From what has gone before, it is 
apparent that the goodwill generated in a. 
new business has been.so regarded. The 
elements which. create it have already 
been detailed. In such a case, when the 
asset is“sold and the consideration is 
brought to tax, what is charged is the 
capital value of the asset and not any 
profit or gain. 


° 14. In the case of goodwill generated: 
in a new business: there is the further 
circumstance that it is not possible to 
determine. the date when it comes into 
existence: The date of acquisition. of the 
asset is a material factor in applying the 
computation provisions pertaining to 
capital gains. It is possible to say that the 
“cost of: acquisition” mentioned in S. 48 
implies a date of acquisition, and that in- 
ference is. strengthened by the provisions 
of Ss, 49 and 50 as well as sub-sec, (2) of. 
Section 55. 


15. It may also be noted that if the 
goodwill generated in a new business is 
regarded as acquired at a cost and sub- 
sequently passes to an. assessee-in any of 
the modes specified in sub-section. (1) of 
Section 49, it will become necessary to: 
determine the cost of acquisition to the. 
previous. owner. Having regard to the 
nature of the asset, it. will be impossible 
to determine such cost of acquisition. Nor 
can: sub-section: (3) of. S, 55 be: invoked} 
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{because the date of acquisition by the 
previous. owner will remain unknown. 


16. We are of opinion that the good- 
will generated in a newly commenced 
business cannot be described as an “asset” 
within the terms of S. 45 and therefore its 
transfer is not subject to income-tax 
under the head “capital gains”. 

17. The question which has been rais- 
ed before us, has been considered by some 
High Courts, and it appéars that there is 
a conflict of opinion. The Madras High 
Court in Commr. of Income-tax v. K. 
Rathnam Nadar, (1969) 71 ITR 433, the 
Calcutta High Court in Commr. of Income- 
tax v. Chunilal Prabhudas & Co., (1970) 
76 ITR 566: (AIR 1971 Cal 70), the Delhi 
High Court in Jagdev Singh Mumick v. 
Commr. of Income-tax (1971) 81 ITR 500, 
the Kerala High Court in Commr. of In- 
come-tax v. E. C. Jacob (1973) 89 ITR 88: 
(1972 Tax LR 1213), the Bombay High 
Court in the Commr. of Income-tax v. 
Home Industries & Co., (1977) 107 ITR 
609: (1978 Tax LR 946) and Commr. of 
Income-tax v. Michel Postel (1978) 112 
ITR 315 (Bom) and the Madhya Pradesh 
High Court in Commr. of Income-tax v. 
Jaswant Lal Dayabhai (1978) 114 ITR 
798: (1978 Tax LR 1339) have taken the 
view that the receipt on the transfer of 
goodwill generated in a business is not 
subject to income-tax as a capital gain. On 
the other side lies the view taken by the 
Gujarat High Court in Commr. of Income- 
tax v. Mohanbhai Pamabhai (1973) 91 
ITR 393 and the Calcutta High Court in 
K. N. Daftary v. Commr. of Income-taxk 
(1977) 106 ITR 998 : (1975 Tax LR 897) that 
even if no cost is incurred in building up 
the goodwill of the business, it is never- 
theless a capital asset for the purpose of 
capital gains, and the cost of acquisition 
being nil the entire amount of sale pro- 
ceeds relating to the goodwill must be 
brought to tax under the head “capital 
gains”. It is apparent that the preponder- 
ance of judicial opinion favours the view 
that the transfer of goodwill initially 
generated in a business does not give rise 
to a capital gain for the purposes of in- 
come-tax. 

18. Upon the aforesaid considerations, 
Civil Appeal No. 1146 (T) of 1975 and 
Civil Appeal No. 1378 of 1976 must be dis- 
missed. 

19. Civil Appeal No. 926 of 1973 raises 
the same question with reference to Sec- 
tion 12-B, Indian Income-tax Act, 1922. As 
the relevant statutory provisions of the 


-the appeals before us. 
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Indian Income-tax Act, 1922 are sub- 
stantially similar to the ‘corresponding pro- 
visions of the Income-tax Act, 1961, that 
appeal is also liable to be dismissed. 


20. Accordingly, the appeals are dis- 
missed with costs. 
* Appeals dismissed, 
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E. S. VENKATARAMIAH, JJ. 


Civil Appeals Nos. 2080, 2081, 2085, 2092, 
o and 2156 to 2166 of 1979, D/- 11-2- 


Deputy Commissioner of Sales Tax (Law), 
Board of Revenue, Taxes, Ernakulam, Kerala, 
Appellant v. M/s. Kaycee Plantations and 
Cannings, Trichur, ete. etc., Respondents. 


Kerala General Sales Tax Act (15 of 1963), 
S. 5-A (1) (a) — Processing of pineapple 
fruit info ifs slices for selling in sealed cans 
— Not amount to consumption of original 
pineapple fruit for purpose of manufacture 
— Section 5-A (1) (a) not attracted. AIR 
1980 SC 1227, Rel. on. Decision of Kerala 
High Court, Affirmed. {Para 1) 
Cases Referred: Chronological Parag 
AIR 1980 SC 1227 : 1980 Tax LR 1706 1 


PATHAK, J.:— In all these appeals, the 
question raised is whether when pineapple 
fruit is processed into pineapple slices for the 
purpose of being sold in sealed cans, it can 
be said that the original pineapple fruit is 
consumed for the purpose of manufacture 
and, therefore, the case falls under S. 5-A (1) 
(a) of the Kerala General Sales Tax Act, 
1963. This question has been considered by 
this Court in Dy. Commr., Sales Tax (Law), 
Board of Revenue (Taxes), Ernakulam v. Pio 
Food Packers (AIR 1980 SC 1227) and has 
been answered in favour of the assessee and 
against the revenue. It is not disputed that 
the judgment of this Court fully applies to 
In the circumstances, 
the appeals fail and are dismissed. But there 
is no order as to costs. . 
Appeals dismissed. 
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AIR 1981 SUPREME COURT 977 
(From; Gujarat) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Civil Appeal No. 1376 of 1970, D/- 11-3- 
1980. 

Khushalbhai Mahijibhai Patel,. Appellant 
v. A firm of Mohamadhussain Rahimbux, 
Respondent. 

(A) Contract Act (9 of 1872), Ss. 2, 37, 10 
— Privity of contract — Burden of proof — 
Supply of goods to defendant by plaintiff — 
Receipt admitted by defendant — Priviiy of 
contract between parties is proved — Burden 
to prove absence of privity of contract shifts 
on defendant. Judgment of Gujarat High 
Court dated 29/30th Oct, 1969, Reversed. 
(Evidence Act (1872), Ss. 101-104.) 


Where the goods were supplied to the de- 
fendant-firm by the plaintiff and the defen- 
dant-firm had admitted that the same were 
received by it, it was sufficient to raise a 
presumption, till the contrary was proved, 
that an order had been placed for the supply 
of goods with the plaintiff by the defendant- 
firm, and it was immaterial whether the per- 
son actually placing. the order was a partner 
of the defendant-firm or the person auth- 
orised by it. Thus the initial onus which lay 
on the plaintiff to prove the privity of con- 
tract stood discharged and the burden of 
proof that there was no privity of contract 
shifted on the defendant. Judgment of Guja- 
rat High Court dated 29/30th Oct., 1969, 
Reversed. (Para 9) 


(B) Evidence Act (1 of 1872), Ss. 114, 4 
— Adverse inference — Non-production of 
best evidence — Suit for recovery of price of 
goods supplied — Case of defendant that 
goods were purchased not from the plaintiff 
but from certain other firm and payment 
thereof was also made to it — Failure of de- 
fendant to produce account books of his own 
and the alleged seller firm — Presumption 
that evidence in account books would have 
gone against defendant can be drawn. Judg- 
ment of Gujarat High Court dated 29/30th 
Oct., 1969, Reversed. (Para 10) 

KOSHAL, J.:— This appeal by certificate 
granted by the High Court of Gujarat under 
sub-clause (a) of Clause (1) of Article 133 of 
the Constitution of India is directed against 
its judgment dated the 29/30th October, 1969, 
accepting a first appeal preferred by the de- 
fendant firm to it and dismissing the plain- 
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tiff’s suit which had been decreed by the 
trial court. 


2. The said suit was filed on the 24th 
November. 1958, in the court of the Civil 
Judge, Senior Division, Nadiad, by one K. M. 
Patel for the recovery of Rs. 38,718/- from 
the defendant firm on account of the price of 
225 bags of tobacco weighing 268 Bengali 
maunds at the rate of Rs. 112/- per such 
maund and interest thereon. The case sef 
out in the plaint was that the tobacco in 
question had been purchased by the defen- 
dant firm on the 28th of November, 1955, 
that the same was despatched to the defen- 
dant firm by train from Anklay railway sta- 
tion on the Ist of December, 1955, on which 
date a bill for Rs. 30,523/- covering the price 
of the goods and incidental expenses was 
sent to the defendant firm, that the goods 
were received by the defendant firm who 
failed to pay for the same, that ultimately the 
defendant firm gave to the plaintiff four 
cheques each for Rs. 5,000/-, drawn on a 
banking company of Santa but that all of 
them were dishonoured on presentation. In 
addition to the said amount of Rs. 30,523/-, 
the plaintiff claimed Rs. 8,195 on account of 
interest at the rate of 9 per cent per annum 
for the period preceding the suit. He fur- 
ther prayed for award of future interest and 
costs, 


3. The defendant firm denied the plain- 
tiffs claim in toto. It averred in the written 
statement that no goods had been received 
by it from the plaintiff and that it had given 
no cheques to him. According to the defen- 
dant firm the goods in question had been 
purchased by it from a firm carrying on 
business in the name and style of ‘R. K. 
Patel’ at Jabalpur, which had told the defen- 
dant firm that the goods would be sent to 
it by the plaintiff. In relation to the four 
cheques the defendant firm stated that on 
the 29th November, 1957, it had entered into 
a transaction for the purchase of 900 bags 
of tobacco from firm R, K. Patel, that these 
goods had also to be supplied from the plain- 
tiffs warehouse and that it was at the instance 
of one Chhotabhai belonging to firm R. K. 
Patel that the four cheques were issued by 
the defendant firm in the name of the plain- 
tiff and given to Chhotabhai, although the 
agreement for the purchase of 900 bags of 
tabacco was ultimately cancelled. 

4. On the pleadings of the parties the 
main question which arose for determination 
was whether a privity of contract existed be- 
tween them in relation to the sale and pur- 
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chase of the goods in dispute in regard to 
which no document was admittedly executed. 

5. At the trial the plaintiff examined only 
one witness besides himself. He deposed that 
the transaction was entered into at his busi- 
‘ness premises in Joshi Kuva by Khudabux, 
a Munim of the defendant firm, with himself 
in the presence of Indravadan - Muljibhai, 
P. W. 2 who supported that stand. The 
plaintiff also banked on document showing 
that he had obtained permission of the Cen- 
tral Excise authorities for the transfer of 
225 bags of tabacco from his godown to the 
defendant firm at Mahiyar where the defen- 
dant firm carried on its ‘business, that the 
goods were actually received by the defen- 
dant firm on the 17th of December, 1955, 
and that they were stored by the defendant 
firm in its warehouse. The plaintiff produced 
his cash book which contained an entry ŒX- 
hibit 54) indicating that an amount of 
Rs. 30,523/- was debited on the ist December, 
1955, to the account of the defendant firm 
on account of fhe price of 225 bags of 
tobacco at the rate of Rs. 112/- ‘per Bengali 
maund and incidental expenses. The ledger 
entry (Exhibit 55) conforms to the cash 
book entry. 

On the other hand, Abdul Halim Haji 
Rahimbux, one of the partners of the defen- 
dant firm appeared as its sole witness who 
denied that any contract had been entered 
into by it with the plaintiff for the supply 
of the disputed tobacco through Khudabux 
or otherwise. According to. the witness 
Khudabux was not an employee of the de- 
fendant firm at the relevant time although it 
was admitted that he had acted as a Munim 
for the defendant firm earlier to and also 
some time after November, 1955. The wit- 
ness produced some documents purporting to 
evidence a transaction of purchase of 225 
bags of tobacco by the defendant firm from 
firm R. K, Patel. These documents consisted 
mainly of three letters and a bill. Letter Ex- 
hibit 124 bears the date 19th November, 1955, 
and is signed by Chhotabhai. It informs the 
defendant firm that 225 bags of tobacco had 
been purchased by the writer and that the 
same would be booked to the defendant firm 
within a period of eight days. Another letter 
(Exhibit 125) is dated the 17th of December, 
1955. This is also signed by Chhotabhai and 
states that the tobacco had already been des- 
patched to the defendant firm. Bill Ext. 126 
is dated 4th of January, 1956 and states the 
price of 225 bags of tobacco as Rupees 
30,361-14-0. The only other letter worth men- 
tion is Exhibit 119. It is dated the 13th 
September, 1958 and states that accounts had 


K. M. Patel v. Firm, Mohamadhussain Rahimbux 


ALR. 


been settled between firm R. K. Patel and 
the defendant firm so that firm R. K. Patel 
owed a sum of Rs. 340-2-0 to the defendant 
firm. The letter specifically mentions that 
the disputed transaction formed part of the 
settlement of accounts. 

6. In the above state of the evidence the | 
trial court accepted the plea of the plaintiff 
that an order for the supply of the disputed 
tobacco was placed by the defendant firm 
with the plaintiff as alleged by the Tatter. 
The plaintiff was further held entitled to 
interest but at the reduced rate of 6 per 
cent per annum. The learned Civil Judge 
therefore granted to the plaintiff a decree 
for the recovery of Rs. 35,986.33 with pro- 
portionate costs of the suit and also directed 
that the plaintiff would ‘receive interest at 
the said rate from the date of suit till the 
date of realisation of the decretal amount. 

7. The High Court did not believe the | 
word of the plaintiff that an order had been 
placed with him by Khudabux acting on be- 
half of the defendant firm. In doing so the 
High Court gave reasons which may be sum- 
marised as under: 

Gi) The plaint did not mention that the de- 
fendant firm had placed the order in ques- 
tion through Khudabux acting as its agent. 

Gi) Although the order was of consider- 
able magnitude and the only transaction of 
its kind to be entered into between the par- 
ties it was not authenticated by Khudabux 
in writing. 

(ii) The plaintiff would not have remained 
silent for two years in regard to the money 
due to him, 

(iv) The evidence does not disclose any 
other occasion on which Khudabux may have 
acted as the agent of the defendant firm. 

(v) Bill Exhibit 56 and entries in the plain- 
tiffs account books (Exhibits 54 and 55) do 
not mention the name of Khudabux. 

(vi) No letter from the defendant firm to 
the plaintiff acknowledging the receipt of the- 
goods at Mahiyar has been placed on the 
record. 

(vii) No notice of dishonour of the cheques 
was sent by the plaintiff to the defendant 
firm. 

(viii) The plaintiff would not have sent the 
goods without demanding advance payment 
or earnest money. 

(ix) Khudabux has not been produced by . 
the plaintiff in the witness box. Plaintiff’s 
own Munim Ashabhai who is said to have 
been present at the time of the alleged agree 
ment also does not figure as a witness. l 

(x) The testimony of Indravadan does not | 
inspire confidence. 


1981 


The High Court then took up for exami- 
pation the evidence produced by the defen- 
dant firm and accepted letters Exhibits 119, 
124 and 125 as also bill Exhibit 126 at their 
face value. In this connection the High 
Court remarked that it was difficult for it to 
imagine that the defendant firm could have 
manufactured the letter heads of firm R. K. 
Patel. The testimony of Abdul Halim Haji 
Rahimbux was also accepted by it as trust- 
worthy. It was uregd before the High Court 
on behalf of the plaintiff that the failure of 
the defendant firm to produce its own ac- 
count books and those of firm R. K. Patel, 
as well as Chhotabhai, was fatal to its case. 
The argument was rejected with the observa- 
tion that it was for the plaintiff to have the 
said account books produced and to examine 
Chhotabhai as a witness. It noted the ad- 
missions made by the defendant firm’s own 
witness to the effect that Khudabux had been 
in its employment both before and after the 
transaction in dispute but remarked that 
there was nothing to indicate that Khudabux 


was in the employment of the defendant firm- 


on the crucial date, i.e. the 28th of Novem- 
ber, 1955, or that he had authority from the 
defendant firm to place the disputed order. 
It refused to believe that the railway receipt 
and the bill for the price of the goods (Ex- 
hibit 56) along with the covering letter (Ex- 
hibit 57) were sent by the plaintiff to the 
defendant firm at Mahiyar. It examined the 
account books of the plaintiff and rejected 
them as unreliable mainly on the grounds 
that the cash book was maintained in fort- 
nightly instalments and not on a daily basis 
and that the four cheques above-mentioned 
were made the subject-matter of entries 
therein long after their issuance. The story 
of the cheques having been given to the 
plaintiff by the defendant firm in part pay- 
ment of his dues was also discredited. In 
this connection it was observed: 

an It is difficult for us to believe 
that ‘if ‘the ‘plaintiff was suffering any damage 
at the instance of the defendant on account 
of the dishonour of these cheques, he would 
have really remained content as. if with 
trusting his destiny and trusting the defen- 
dant .. ... ... if the plaintiff had obtained 
these cheques after making several attempts 
to recover the amount due to him, as he 
states in his deposition, he would have taken 
immediate action against the defendant | after 
the dishonour of the cheques... ... saa 
The High Court further remarked : 

«ss «» The cheques must have reached 

the "plaintiff not directly from the defendant 
but through some other route and_it is clear 
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that he must have complained of their dis- 
honour to the person from whom they 
arrived in his hands His silence after the 
cheques were dishonoured also indicates in 
the same. direction. Absence of any cor- 
respondance with the plaintiff throughout a 
period of more than two years also indicates 
in the same direction ... .. ..” 

Two main contentions were pointedly 
raised before the High Court: (1) that the 
supply of the goods by the plaintiff to the 
defendant firm and the issuance of cheques 
by the latter in favour of the former shifted 
the onus of proof on the point of privity of 
contract to the defendant firm, and, (2) that 
the failure. of the defendant firm to produce 
the best evidence which was available to it 
in the form of its own and firm R. K. 
Patel’s account Books should have been 
treated as a clincher. 

The first contention was turned down with 
the remark that the plaintiff could not be 
deemed to have discharged the initial onus 
which was on him to prove privity of con- 
tract because he had failed to put Khudabux 
in the witness box. The second was repelled 
for the reason that the defendant firm could 
not be deemed to have withheld any docu- 
ment when there was no notice given by the 
plaintiff to it for production thereof. 

8.° It was in the above premises that the 
High Court passed the impugned judgment. 

9. After hearing learned counsel for the 
parties at length we are of the opinion that 
the very approach of the High Court to the 
determination of the crucial question in the 
case, namely, that of privity of contract be- 
tween the parties, is erroneous. The fact 
that the goods had been ‘sent to the defen- 
dant firm by the plaintiff and had been re- 
ceived by the former was admitted on all 
hands and was sufficient to raise a presump- 
tion, till the contrary was proved, that an 
order had been placed for the supply of the 
goods with the plaintiff by the defendant 
firm; and it was immaterial whether the per- 
son actually placing the order was a partner, 
of the defendant firm or a person auth- 
orised by it. The plaintiff could thus bank 
on the said fact for the purpose of discharg- 
ing the initial onus which lay on him to 
prove privity of contract between the parked 
and it was for the defendant firm to rebutl 
the presumption which the fact raised as 
stated above. In rejecting the first of the 
two main contentions raised before the High 
Court on behalf of the plaintiff, therefore, 
the High Court fell into a serious error. 

The same is-true of the second main con- 
tention which was raised by learned counsel 
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for the plaintiff and was turned down by the 
High Court. In the circumstances of the 
case it was the duty of the defendant firm to 
place its books of account on record, those 
books being the best evidence available in 
proof of the stand of the defendant firm that 
no order had been placed by it with the 
plaintiff. The production of letters Exts. 119, 
124 and 125 and bill Exhibit 126 does not 
serve the purpose sought to be achieved. In 
the absence of such production they are loose 
documents which could have come into exist- 
ence even after the suit was filed, if Chhota- 
bhai chose to oblige the defendant firm and 
colluded with it. And there is intrinsic evi- 
dence available in letter Exhibit 119 that 
such was the case. The letter purports to 
have come into existence on the 14th of 
September, 1958, i.e, about three months 
and a half after the defendant firm had been 
informed of the plaintiff’s claim through a 
notice dated the 27th of May, 1958, and that 
claim had been repudiated by the defendant 
firm. The contents of the letter are tell-tale 
and may be reproduced in extenso: 

“To i 

Bhai Mahommad Hussain Rahim Bux of 
Mahiar written from Jabalpur by R. K. 
Patel of Jabalpur whose salutations do you 
be pleased to accept. Further it is learnt 
that on the date 13-9-1958 the account is 
made by the partner of our firm Shri Chhota- 
bhai Patel up to the date 12-9-1958 by taking 
into account the balance of Rs. 75/- (seventy 
five) at the end of 1954-55 and balance of 
Rs. 340-2-0 are found due by us. The same 
is agreed. The price of 225 bags of tobacco 
of Khushalbhai Mahijibhai Patel of Joshikuva 
(Anklav) is also included in the said account 
and so Rs. 340-2-0 are found balance pay- 
able by us including the said amount and if 
any dispute arises subsequently in the said 
account we shall be responsible in every 
way about the same. 

It is respectfully to be stated that this 
note is written while in sound state of mind 
so that it may remain as authority and may 
become useful when required. 

Chhotabhai Khushalbhai Patel 
Partner R. K. Patel 
Jabalpur 
Date 14-9-58.” 

Had the accounts been really settled as the 
letter claimed, there is no reason at all why 
a copy of the settlement, which must, in the 
very nature of things, have contained a state- 
ment of all the transactions covered by it 
was not furnished to the court. Such a state- 
ment must have been provided by firm R. K. 
Patel to the defendant firm who was entitled 
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to scrutinize the correctness of the settle- 
ment and point out any inaccuracies therein 
to firm R. K. Patel. Besides, we fail to 
understand why the transaction disputed be- 
fore us came in for special mention in letter 
Exhibit 119 when no other transaction cover+ 
ed by the settlement found a place therein. 
The conclusion is irresistible that the letter 
had been procured merely to serve as evis 
dence in rebuttal of the plaintiff’s case and 
not because any settlement really took place. 

10. If the case propounded by the defen- 
dant firm at the trial is correct, its account 
books must be containing entries to the effect 
that the agreement of purchase of 225 bags 
of tobacco was entered into with firm R. K. 
Patel and not with the plaintiff and that 
some time in December, 1955, the account 
of firm R. K. Patel was credited with the 
amount of the price of the goods. Entries 
would further be available therein indicating 
unmistakably the periods for which Khudabux 
was admittedly employed with the defendant 
firm. The non-production of those books by 
the defendant firm and the production by 
it of stray letters and a bill constitute failure 
on its part to produce the best evidence and 
a presumption has therefore to be raised 
against it that if such evidence had been pro- 
duced, the same would have gone against the 
case propounded by it. The matter does 
not end there. The failure of the defendant 
firm to bring Chhotabhai and Khudabux into 
the witness box and the fact that it made no 
attempt to have the account books of firm 
R. K. Patel (the entries in which account 
would perhaps have clinched the matter in 
dispute} must be similarly construed and a 
presumption drawn that this evidence also 
would have gone against the defendant firm. 


11. The view we have just above taken 
of the approach of the High Court is sufficient 
to dislodge its judgment and for a restora- 
tion of the decree passed by the trial court. 
We may add, however, that apart therefrom‘ 
the impugned judgment suffers from another 
serious defect and that is that the apprecia- 
tion of the evidence of the parties is based 
more on conjectures than logic. We may give 
a few instances. The absence of the name of 
Khudabux from the plaint is immaterial be- 
cause pleadings are required merely to state 
facts and not the evidence through which 
they are to be proved, The relevant fact 
was that an agreement for the purchase of 
goods had been entered into by the defen- 
dant firm with the plaintiff. The manner in 
which that contract came into being was a 
matter of evidence which need’ not have 
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formed part of the plaint. Again, the cir- 
cumstances that the agreement of purchase 
was not reduced to writing, that Khudabux 


was not shown to have acted as the agent of ` 


the defendant firm on any otber occasion 
and that the name of Khudabux does not 
appear in entries Exhibits 54 and 55, do not 
disclose any abnormality when it is borne in 
mind that goods were actually supplied by 
the plaintiff to the defendant firm and were 
received by the latter.” The other reasons 
given by the High Court in disbelieving the 
plaintiff’s word that the order for the supply 
of goods had been placed with him by 
Khudabux are equally untenable. Jn this 
connection it is to be noted that no plausible 
reason can be found for the plaintiff record- 
ing in his books the name of the defendant 
firm as the purchaser if the goods had really 
been sold to firm R. K. Patel. We may 
point out that the name of the defendant 
firm as the purchaser is entered in the cash 
book maintained by the plaintiff and it is no 
reason at all for that book to be rejected as 
unreliable that it is maintained on a fort- 
nightly and not daily basis. The failure of 
the plaintiff to demand advance payment or 
earnest money and to keep quiet for a long 
period of time are also not relevant matters 
in view of the admitted fact of the supply 
of the goods by the plaintiff to the defendant 
firm and its failure to produce on record its 
own books of account and those of firm 
R. K. Patel. 

12. The four cheques issued by the de- 
fendant firm in favour of the plaintiff furnish 
another very important circumstance in de- 
rogation of the claim made by the former. 
The explanation furnished by its solitary 
witness that they were issued at the instance 
of Chhotabhai to whom they were delivered 
does not inspire confidence in us, the main 
reason therefore being again the non-produc- 
tion of the account books of the two firms 
a reason which makes us repel as untenable 
the inference drawn by the High Court (from 
the plaintiff’s failure to act immediately after 
the dishonour of the cheques) that “the 
cheques must have reached the plaintiff not 
directly from the defendant but through 
some other route”. 

13. There is no reason whatsoever for us 
to believe that if the case of the defendant 
firm was true the plaintiff would have made 
out the story given by him in the plaint, 
absolved the real debtor of the responsibility 
to pay and claimed his dues from some one 
not at all liable for them. Firm R. K. Patel 
being the party liable to the plaintiff accord- 
ing to the case set up by the defendant firm, 
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the plaintif could not be expected to make 
false entries in his account books and file a 
suit not against firm R. K. Patel but against 
the defendant firm. 

14, For the reasons stated we have no 
hesitation in accepting this appeal, setting 
aside the impugned judgment and restoring 
the decree passed by the trial court with a 
direction that the plaintiff will be entitled to 
his costs throughout. 

Appeal allowed. 
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Civil Appeal No. 1653 of 1979, Dj- 10-3- 
1981. 


Dev Raj Dogra and others, Appellants v. 
Gyan Chand Jain and others, Respondents. 

Civil P. C. (5 of 1908), O. 21, Rr. 95 and 
96 — Transfer of Property Act (1882), Sec- 
tions 52, 58 and 65-A — Suit on mortgage 
decreed in terms of compromise — Mort- 
gagor to repay amount within specified date 
— Parts of disputed premises leased — 
Default in repayment in terms of decree 
— Property sold in auction — Application 
by auction-purchaser under O, 21, Rr. 95 
and 96 for possession — Held, only symbo- 
lic possession could be given. E. F. A. 
No. 8 of 1976 dated 23-5-1979 (Delhi), Re- 
versed. 


The mortgagor, the sole proprietor of a 
building mortgaged the building with the 
Bank by deposit of title deeds. The Bank 


filed suit to recover its dues on mortgage. 
A decree was passed by consent of parties 
in favour of mortgagee Bank. The terms 
of consent decree provided that if the mort- 
gagor paid certain amount within a _ speci- 
fied date the whole of the decree stood 
satisfied. In case the amount was not paid 
within the time specified the decree-holder 
could enforce the decree by sale of pre- 
mises. After the decree had been passed, 
the judgment-debtor leased out portions of 
premises, There was failure to pay decretal 
dues in terms of the consent decree and the 
premises were sold in public auction. One 
G purchased the properties and the sale 
was confirmed in his favour. He made an 
application under O. 21, Rr. 95 and 96 for 
possession of properties from the tenants. 


*E. F. A. No. 8 of 1976, DJ- 23-5-1979 
(Delhi). 
CY/CY/B498/81/MVJ 
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It was argued on behalf of the tenants that 
Section 52 T. P. Act had no application to 
the case. On the other hand the contention 
on behalf of G was that $. 52 applied to 
the case and the tenancies being contrary to 
Section 52 were illegal. It was also con- 
tended that S., 65-A did not control S. 52. 

Held, that G the auction-purchaser who 
‘was an outsider and was not a party to the 
suit resulting in the compromise decree in 
execution of which the property was put up 
for sale, was not entitled to recover physi- 
cal possession from the appellants-tenants 
in view of the provisions contained in 
O. XXI, R. 95, and the auction-purchaser 
must be held to be entitled to symbolic pos- 
session in terms of the provisions contained 
in O. XXI, R. 96 in respect of the portions 
in occupation of the  appellants-tenants. 
E. F. A. No. 8 of 1976 dated 23-5-1979 
(Delhi), Reversed; AIR 1975 SC 1810 and 
AIR 1973 SC 569, Distinguished. (Para 16) 


Tt. may be true that S. 52 and S. 65-A of 
the Transfer of Property Act operate in 
different spheres. Section 65-A deals with 
the powers of the mortgagor to grant a 
lease of the mortgaged property, while the 
mortgagor remains in lawful possession of 
the same. Section 52 deals with cases of 
transfer of or otherwise dealing with any 
immovable property aftef any suit or pro- 
ceeding in which any right to the said im- 
movable property is directly and specifically 
in question, has been filed. It is also to be 
noted that S, 65-A which came to be insert- 
ed by the Amending Act, 1929, is neither 
made ‘subject to” nor notwithstanding the 
‘provisions’ contained in S. 52 of the Act. 
Section 52 will, however, be only applicable, 
if the requirements of the said section are 
satisfied. (Para 16) 

In the instant case an outside auction- 
purchaser is seeking recovery of the physi- 
cal possession of the property purchased by 
him at the auction from the appellants- 
tenants who are in possession of. different 
portions of the said premises as tenants of 
the said portions. The auction-purchaser 
in the instant case was not the mortgagee 
‘and he was no party to the suit in - which 
the compromise decree. was passed. Sec- 
tion 52 in clear terms speaks of the rights 
of the parties to the suit or proceeding. 

ea (Para 16) 
Cases Referred: Chronological 
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M/s. Madan Bhatia and Sushil Kumar, 
Advocates, for Appellants; Mr, S. N. 
Kacker, Sr. Advocate, M/s. S. K. Mehta, 
P. N. Puri, E. M. S. Anam and M. K. Dua, 
Advocates, for Respondents, 


A. N. SEN, J.:— The principal question 
which falls for determination in this appeal 
Court, is 
whether Gyan Chand Jain, the respondent 
No. 1 in this appeal, who purchased a two 
and half storeyed bunglow at No  5-C/96, 
W. E. A. Karol Bagh, New Delhi, at an 
auction sale held pursuant to the terms of 
the compromise decree between the mort- 
gagor and the mortgagee, is entitled to re- 
cover actual physical possession of the por- 
tions in the occupation of the appellants as 
lessees, the leases in respect of which were 
created after the decree in the mortgage suit 
by consent between the parties had been 
passed, in an application made by the 
auction-purchaser Gyan Chand Jain under 
O. XXI, Rr. 9S and 96 of the Code of Civil 
Procedure. i 


2. There is no serions dispute with re- 
gard to the facts material for the purpose 
of this appeal. Des Raj Agarwal, the sole 
proprietor of M/s. Raj Kumar & Co. mort- 
gaged the 21/2 storeyed bunglow No. 
5-C/96, WEA, Karol Bagh, New Delhi 
(hereinafter; referred to as the premises) 
along with various other properties with 
Oriental Bank of Commerce (hereinafter re- 
ferred as the Bank) on 28-6-1960 by depo- 
sit of title deeds. The Bank filed a suit to 
recover its dues on the mortgage on 6-11- 
1962. On 3-9-1963, a decree was passed by 
consent of the parties in favour of the 
plaintiff-mortgagee for the sum of Rupees 
4,79,177.49 with costs and future interest at 
6% till realisation of the decretal amount. 
The other relevant terms of the consent 
decree which are contained in Cls. 8 and 9 
of the compromise are to the following 
effect : 


“8. If the judgment-debtor pays Rupees 
4,79,177.49 less costs and interest as after 
March, 1961 within two.years of the decree, 
then whole of the decree shall stand satisfied. 


9, If full amount of the decree with costs 
and interest is not paid as agreed above, 
decree, then the 
decree-holder shall be free to enforce the 
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decree against the property mortgaged which 
shall be sold in execution of the same and 
the decree-holder shall be entitled to proceed 
against other property and person of the 
judgment-debtor in the case of the proceeds 
of the property not being sufficient to 
satisfy the decree.” 

After the decree had been passed on 3-9- 
1963, it appears that the judgment-debtor 
leased out different portions of the premises 
to Dev Raj Dogra, Ish Kumar Khosla and 
Balwant Singh, the appellants herein, in 
1966, 1967 and 1970 respectively. The 
judgment-debtor failed to make payment of 
the decretal dues in terms of the provisions 
contained in the consent decree and the 
premises in question were sold by public 
auction on 28-10-1971. Gyan Chand Jain 
whose bid was the highest, was declared to 
be the purchaser of the premises and the 
sale in his favour was confirmed on 6-8- 
1973. On 25-10-76 an application was made 
on behalf of Gyan Chand Jain, the auction- 
purchaser, in the Delhi High Court under 
O. XXI, Rr. 95 and 96 and also Sec. 151 
of the Code of Civil Procedure for the fol- 
lowing reliefs: 

(i) Warrants of possession with the direc- 
tion that vacant physical possession of the 
entire property be delivered to the appli- 
cant, be issued and vacant physical posses- 
sion of the entire property be got delivered 
to the applicant; 


(ii) In case the Hon’ble Court comes to 
a conclusion that the applicant is not en- 
titled to vacate physical possession of any 
part of the property symbolic possession of 
that part of the property be granted to him; 

(iii) Notices be issued to the persons men- 
tioned in para 9 above to show cause why 
vacant physical possession of the portions 
of the property in their occupation be not 
delivered to the applicant, 


The three tenants who were in possession of 
the respective portions leased out to them 
and on whom notices had been served, con- 
tested the said application. A learned 
single Judge of the Delhi High Court pass- 
ed an order of physical possession of the 
said portions in the respective occupation of 
the tenants, the appellants before us, to be 
made over to thé auction-purchaser Gyan 
Chand Jain. The learned Judge held that 
the tenancies in favour of the tenants had 
been created after the institution of the suit 
by the Bank and after the passing of the 
compromisë decree in the said suit; and, 
the said tenancies would have no effect on 
the rights acquired by the auction-purchaser, 
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in view of the provisions contained in Sec- 
tion 52 of the Transfer of. Property Act. 
The learned Judge had relied on the judg- 
ment of a Division Bench of the Bombay 
High Court in the case of Ramdas Popat 
Patil v. Fakira Pandu Patil, AIR 1959 Bom 
19 and also on decision of Division Bench 
of the Gujarat High Court in case of Jag- 
jiwandas a firm v. Lakhiram Haridasmal, 
AIR 1968 Guj 193. The tenants preferred 
an appeal against the said order of the 
learned Judge. Before the Division Bench 
of the Delhi High Court, it was urged on 
behalf of the tenants that the decision of 
the Division Bench relied on by the learned 
single Judge had been subsequently ` over- 
ruled by a decision of the Full Bench of the 
Bombay High Court in case of Anaji 
Thamaji Patil v. Ragho Bhivraj Patil, AIR 
1973 Bom 75 (FB) and the correctness of 
the decision of the Gujarat High Court had 
also been questioned in this Full Bench 
judgment. Various other arguments were 
also advanced before the Division Bench on 
behalf of the tenants and the said argu- 
ments have been noted in the judgment of 
the Division Bench. The Division Bench, 
however, dismissed the appeal, accepting the 
contention put forward on behalf of the re- 
spondent auction-purchaser that fhe deci- 
sion of this Court in the case of Supreme 
General Films Exchange Ltd. v. Brijnath 
Singhji Deo, (1976) 1 SCR 237: (AIR 1975 
SC 1810), concludes the controversy. The 
Division Bench also referred to the decision 
of this Court in case of Jayaram Mudaliar 
v. Ayya Swami, AIR 1973 SC 569. Against 
the judgment and decision of the Delhi 
High Court the tenants have preferred this 
appeal after obtaining special leave from 
this Court. : 

3. Mr. Bhatia, learned counsel appearing 
on behalf of the tenants, the appellants be- 
fore us, has urged that S. 52 of the Transfer 
of Property Act has no application to the 
facts and circumstances of this case, as the 
conditions laid down in the said section for 
the applicability of the said section are not 
satisfied. It is the argument of Mr. Bhatia 
that the requirements of the said section 
are— (1) there must be a suit or proceed- 
ing which is not a collusive one and any 
right to immovable property must be direct- 
ly and specifically in question in the said 
suit or proceeding and (2) transfer or other- 
wise dealing with the property by any party 
to the suit or proceeding must affect the 
Tight of any other party thereto under any 
decree or order which may be passed there- 
in. Mr. Bhatia has contended that in the 
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instant case the right that the mortgagee had, 
was only to put the property to sale in the 
event of the mortgagor failing to pay the 
decretal amount in terms of the provisions 
of the compromise decree. It is his con- 
tention that the right to put the property to 
sale cannot be said to be a right to immov- 
able property directly and specifically in 
question in the suit. He also referred to 
Section 65-A of the Transfer of Property 
Act which empowers the ‘mortgagor while 
lawfully in possession of the mortgaged 
property to grant lease in terms of the pro- 
visions contained in the said section. He 
has submitted that S. 65-A should be read 
along with S. 52 and both these sections 
have been incorporated with the object of 
preserving the interest of the mortgagee by 
making suitable provisions so that the secu- 
rity of the mortgagee might not in any 
way be affected by any act done by the 
mortgagor after the creation of the mort- 
gage and also after the institution of any 
suit for enforcement of the mortgage. It is 
his submission that in Section 65-A of the 
Transfer of Property Act the Legislature 
has made it manifestly clear that the mort- 
gagor will be entitled to grant a lease of 
the property in conformity with the provi- 
sions of the said section and he submits 
that when a mortgagor grants a lease of 
the mortgaged property in terms of the 
provisions of S. 65-A of the Transfer of 
Property Act, it cannot be said that the 
granting of any such lease affects the right 
of the mortgagee. Mr. Bhatia has next 
contended that in any event S. 52 makes 
provisions for the parties to the suit or pro- 
ceeding and can have no application to any 
outside auction-purchaser who is not a 
party to the suit or proceeding and who 
only acquires his right after the sale in ex- 
ecution of the decree has been confirmed. 
Mr. Bhatia argues that the judgment of the 
learned single Judge of the Delhi High Court 


must be held to be wrong, as the learned 
single Judge came to his decision relying 
on the decision of the Division Bench of 


the Bombay High Court in the case of Ram- 
das Popat Patil v. Fakira Pandu Patil (AIR 
1959 Bom 19) (supra) and the decision of 
the Gujarat High Court in the case of 
Jagjiwandas a Firm v. Lakhiram Haridas- 
mal (AIR 1968 Guj 193) (supra) and the 
decision of the Division Bench of the Bom- 
bay High Court in Ramdas Popat Patil’s 
case has been overruled by the Full Bench 
decision of the Bombay High Court in 
Anaji Thamaji Patil v. Ragho Bhivraj Patil 


(AIR 1973 Bom 75) (supra) in which the 
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correctness of the decision of the Gujarat 
High Court has also been questioned. Mr. 
Bhatia has commented that the decisions of 
this Court in the case of Supreme General 
Films Exchange Ltd. v. Brijnath Singhji 
Deo (AIR 1975 SC 1810) (supra) and in 
the case of Jayaram Mudaliar v. Ayya 
Swami (AIR 1973 SC 569) (supra) do not 
conclude the question involved in the in- 
stant case. He has submitted that the right 
of a third party auction-purchaser to get 
physical possession of the property purchas- 
ed at the auction sale was not considered 
by the Supreme Court in any of these two 
decisions; and he has further submitted that 
in these two cases the Supreme Court had 
indeed proceeded on the assumption that 
Section 52 of the Transfer of Property Act 
was applicable without considering whether 
the requirements of the said section had 
been complied with or not, as these aspects 
were not argued before the Supreme Court 
in these two cases. Mr. Bhatia has drawn 
our attention to O. XXI, R. 95 and also to 
Rule 96 of the Code of Civil Procedure and 
has submitted that the rights of an auction- 


purchaser are governed by the provisions 
contained therein. It is the argument of 
Mr. Bhatia that in view of the provisions 


contained therein, the auction-purchaser can- 
not claim physical possession of the por- 
tions in the occupation of the appellants, 
even though the appellants might have been 
inducted as tenants after the compromise 
decree in the suit had been passed. 


4. Mr. Kackar, learned counsel appear- 
ing on behalf of the auction-purchaser, has 
submitted that as the tenants in the instant 
case were inducted not only after the insti- 
tution of the suit for enforcement of the 
mortgage but also after the compromise 
decree had been passed therein. Section 52 
of the Transfer of Property Act must be 
held to be applicable and it must be held 
that the tenancies were illegal and 
were created in breach of the provisions 
contained in S. 52 of the Transfer of Pro- 
perty Act. Mr, Kackar has argued that 
Section 65-A of the Transfer of Property 
Act does not, in any way, control Section 52 
of the said Act. It is his argument that 
Section 65-A makes provisions with regard 
to the powers of the mortgagor ` to grant 
leases of the mortgaged property after the 
creation of the mortgage but before the in- 
stitution of suit, while, on the other hand 
Section 52 makes provisions: for. cases of 
transfer or otherwise dealing with any pro- 
perty after the institution of a suit or pro- 
ceeding and Section 52 imposes a complete 
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ban on the transfer of any kind or dealing 
with immovable property except with the 
authority of the Court during the pendency 
of the suit or proceeding in which any right 
to immovable property is directly or specifi- 
cally in question so that the rights of any 
party may not be affected when any decree 
or order is passed in the suit or in the pro- 
ceeding. Mr. Kakkar has referred to S. 58 
of the Transfer of Property Act in support 
of his contention that in case of a mortgage, 
there is a transfer of an interest in specific 
immovable property for the purpose of se~- 
curing of the payment of money advanced 
or to be advanced by way of loan. He has 
argued that in a suit for the enforcement of 
mortgage it must, therefore, be held that the 
tight to immovable property is directly and 
Specifically in question; and he has further 
argued that after the decree for sale is pass- 
ed in a mortgage-suit the mortgagor loses 
even his right to redeem the property. He 
has submitted that in the instant case tenan- 
cies have been created long after the com- 
promise decree in which provision for sale 
of the mortgaged property had been made 
and the right of the mortgagee decree-holder 
to put up the mortgaged property to sale 
had also arisen for failure on the part of 
the mortgagor-judgment-debtor to pay the 
decretal dues in terms of the compromise de- 
cree and the tenancies created by the mort- 
gagor must be held to be illegal and void as 
they are clearly in contravention of the pro- 
visions contained in Section 52 of the Trans- 
fer of Property Act. He submits that there 
cannot be any manner of doubt, that the 
creation of a tenancy affects the value of the 
property and to that extent affects the secu- 
rity, even though it may be said that the 
Legislature in its wisdom has thought it fit 
to permit the mortgagor to grant leases of 
the mortgaged property in terms of the pro- 
visions contained in Section 65-A of the 
Transfer of Property Act. It is his argu- 
ment that the Legislature has thought it fit 
not to impose any kind of absolute prohibi- 
tion in respect of the dealing with any pro- 
perty by the mortgagor after the creation of 
a mortgage and has imposed only such re- 
strictions which the Legislature thought 
would not prejudicially affect the security of 
the mortgagee; but the Legislature, however, 
in Section 52 of the Act has thought fit to 
impose complete ban on the transfer of or 
otherwise dealing with any property after the 
institution of a suit or proceeding in which 
the right to property is directly or specifi- 
cally in question, so that the rights of any 
party thereto may .not be affected under a 
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decree or order which may be made in the 
suit or proceeding. Mr. Kakkar has next 
submitted that the auction-purchaser at the 
Court sale acquires all the right, title and 
interest of the mortgagor and also of the 
mortgagee as a result of the purchase and 
the auction-purchaser, therefore, steps into 
the shoes of the mortgagee and becomes 
entitled to obtain physical possession of the 
property purchased in the same manner as 
the mortgagee himself would have been able 
to do. Mr. Kakkar in this connection has 
referred to the decision of this Court in the 
case Mangru Mahto v. Taraknath Tarakesh- 
war Math, (1967) 3 SCR 125 : (AIR 1967 
SC 1390); and also to the decision of the 
Supreme Court in Supreme General Films 
Exchange Ltd. v. Brijnath Singhji Deo (AIR 
1975 SC 1810) (supra). It is the submission 
of Mr. Kakkar that the decisions of this 
Court in the case of M/s. Supreme General 
Films Exchange Ltd. (supra) and also in the 
case of Jayaram Mudaliar (AIR 1973 SC 
569) (supra) conclude the question involved 
in the present appeal and the Division Bench 
tightly dismissed the appeal relying on the 
said decisions. 


5. Before we proceed to deal with the 
respective contentions of the parties, it will 
be convenient to consider the material provi- 
sions of the relevant statutes to which we 
were referred in the course of submissions 
made from the bar. Section 52 of the 
Transfer of Property Act reads as follows :— 


“During the pendency in any Court having 
authority. within the limits of India exclud- 
ing the State of Jammu and Kashmir or 
established beyond such limits by the Cen- 
tral Government of any suit or proceeding 
which is not collusive and in which any right 
to immoveable property is directly and 
specifically in question, the property cannot 
be transferred or otherwise dealt with by 
any party to the suit or proceeding so as to 
affect the rights of any other party thereto 
under any decree or order which may be 
made therein, except under the authority of 
the Court and on such terms as it may im- 
pose. 


Explanation For the purposes of this 
section. the pendency of a suit or proceed- 
ing shall be deemed to commence from the 
date of the presentation of the plaint or the 
institution of the proceeding in a Court of 
competent jurisdiction, and to continue until 
the suit or proceeding has been disposed of 
by a final decree or order, and complcte 
satisfaction or discharge of such decree or 
order has been obtained, or has become un- 
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obtainable by reason of the expiration of 
any period of limitation prescribed for the 
execution thereof by any law for the time 
being in force.” 

Material provisions of S. 58 (a) and (b) of 
the said Act are in the following terms :— 

“(a) A mortgage is the transfer of an inter- 
est in specific immovable property for the 
purpose of securing the payment of money 
advanced or to be advanced by way of loan, 
an existing or future debt; or the perform- 
ance of an engagement which may give rise 
‘to a pecuniary liability. 

The transferor is called a mortgagor, the 
transferee a mortgagee; the principal money 
and interest of which payment is secured for 
the time being are called the mortgage-money, 
and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed. 

(b) Where. without delivering possession of 

the mortgaged property, the mortgagor binds 
himself personally to pay the mortgage- 
money, and agrees, expressly or impliedly, 
that, in the event of his failing to pay ac- 
cording to. his contract, the mortgagee shall 
have a right to cause the mortgaged property 
to be sold and the proceeds of sale to be 
applied, so far as may be necessary, in pay- 
ment of the mortgage-money, the transaction 
is called a simple mortgage and the mort- 
gagee is simple mortgagee.” 
Section 65-A which was subsequently intro- 
duced into the Act by Section 30 of the 
Transfer of Property (Amendment) Act, 
1929, provides :— 

“(1) Subject to the provisions of sub-sec- 
tion (2), a mortgagor, while lawfully in pos- 
session of the mortgaged property, shall have 
power to make leases thereof which shall be 
binding on the mortgagee. 


(2) (a) Every such lease shall be such as 
would be made in the ordinary course of 
management of the property concerned, and 
in accordance with any local law, custom 
or usage. 

(b) Every such lease shall reserve the best 
gent that can reasonably be obtained, and 
no premium shall be paid or promised and 
no rent shall be payable in advance. 

(c) No such lease shall contain a covenant 
for renewal. 

(d) Every such lease shall take effect from 
a date not later than six months from the 
date on which it is made. 

(e) In the case of a lease of buildings, 
whether leased with or without the land on 
which they stand, the duration of the lease 
shall in no case exceed three years, and the 
lease shall contain a covenant for payment 
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of the rent and a condition of re-entry on 
the rent not being paid within a time there- 
in specified. 

(3) The provisions of sub-section (1} apply 

only if and as far as a contrary intention is 
not expressed in the mortgage-deed; and the 
provisions of sub-section (2) may be varied 
or extended by the mortgage-deed and, as 
so varied and extended, shall,, as far as 
may be, operate in like manner and with all 
like incidents, effects and consequences, as if 
such variations or extensions were contain- 
ed in that sub-section. 
Rules 95 and 96 of O. XXI of the Code of 
Civil Procedure under which the auction- 
purchaser in the instant case had made the 
application for possession are in the follow- 
ing effect :— 

“95. Where the immovable property sold 
is in the occupancy of the judgment-debtor 
or of some person on his behalf or of some 
person claiming under a title created by the 
judgment-debtor subsequently to the attach- 
ment of such property and a certificate in 
respect thereof has been granted under 
Rule 94, the Court shall, on the application 
of the purchaser, order delivery to be made 
by putting such purchaser or any person 
whom he may appoint to receive delivery on 
his behalf in possession of the property, and, 
if need be, by removing any person who re- 
fuses to vacate the same. 

96. Where the property sold is in the oc- 
cupany of a tenant or other person entitled 
to occupy the same and a certificate in re- 
spect thereof has been granted under R. 94, 
the Court shall, on the application of the 
purchaser, order delivery to be made by 
affixing a copy of the certificate of sale in 
some conspicuous place on the property, and 
proclaiming to the occupant by beat of drum 
or other customary mode, at some con- 
venient place, that the interest of the judg- 
ment-debtor has been transferred to the pur- 
chaser. 

6. An analysis of S. 52 of the Transfer 
of Property Act indicates that for application 
of the said section the following conditions 
have to be satisfied :— 

1. A suit or a proceeding in which any 
tight to immovable property must be directly 
and specifically in question, must be pend- 
ing, 

2. The suit or the proceeding shall not be 
a collusive one; 

3. Such property during the pendency of 
such a suit or proceeding cannot be trans- 
ferred or otherwise dealt with by any party 
to the suit or proceeding so as to affect the 
right of any other party thereto under any 
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decree or order which may be passed there- 
in except under the authority of Court. In 
other words, any. transfer of such property 


or any dealing with such property during the — 


pendency of the suit is prohibited except 
under the authority of Court, if such tran- 
sfer or otherwise dealing with the property 
by any party to the suit or proceeding affects 
the right of any other party to the suit or 
proceeding under any order or decree which 
may be passed in the said suit or proceed- 
ing. ` 

7. It has to be noted that this section im- 
poses a prohibition on transfer or otherwise 
dealing with any property during the pend- 
ency of a suit provided the conditions laid 
down in the section are satisfied. 


8. Section 58 makes it clear that in case 
of a mortgage there is a transfer of an inte- 
rest in the specific immovable property mort- 
gaged for the purpose of securing the pay- 
ment of money advanced or to be advanced 
by way of a loan, an existing or future debt, 
or the performance of an engagement which 
may give rise to pecuniary liability. It fur- 
ther confers, in case of a simple mortgage 
where, without delivering the possession of 
the mortgaged property, the mortgagor binds 
himself personally to pay the mortgage- 
money, a right on the mortgagee to cause 
the mortgaged property to be sold and the 
proceeds of sale to be applied, so far as may 
be necessary in payment of the mortgage- 
debt. 


9. Section 65-A which, as we noticed 
earlier, was introduced by the Amending 
Act, 1929 in recognition of the mortgagor’s 
powers exercised bona fide to grant lease of 
the mortgaged property in the usual course of 
management, makes provision with regard to 
the exercise of such powers by the mort- 
gagor, while the mortgage subsists and the 
mortgagor is in lawful possession of the 
mortgaged property. This section further 
makes it clear that any lease granted by the 
mortgagor in accordance withthe provisions 
of this section would be binding on the 
mortgagee. 


19. Rules 95 and 96 of O. XXI of the 
Code of .Civil Procedure makes provisions 
for enabling a purchaser of immovable pro- 
perty in a Court sale after obtaining the 
necessary certificate from the Court in terms 
of the provisions contained in Rule 94 of 
the Code to apply for delivery of possession 
of the immovable property purchased by him 
at the Court sale. Rule 95 provides for ac- 
tual physical possession and Rule 96 pro- 
vides for symbolic possession. A plain read- 
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ing of Rule 95 which we have earlier set out, 
clearly establishes, that the purchaser 
be entitled to physical possession of property 
purchased and the Court will direct delivery 
of actual possession of the property sold to 
him by removing any person who refuses to 
vacate the same, if need be, if the following 
conditions are satisfied :— 


1. The property sold must be in the oc- 
cupation of the judgment-debtor; 

2. The property sold must be in the oc- 
cupancy of some person on behalf of the 
judgment-debtor; 

3. The property sold must be in the oc- 
cupation of some person claiming under a 
title created by the judgment-debtor subse- 
quently to the attachment of the property. 

11. Rule 96 on the other band makes it 
clear that where the property sold is in the 
occupancy of a tenant or other person 
entitled to occupy the same, symbolic pos- 
session of the property in the manner pro- 
vided in the said rule is to be made over to 
the purchaser after the purchaser has ob- 
tained the necessary certificate under 'R. 94 
of the Code. 

12. We shall now proceed to consider the 
decision. of this Court in the case of Supreme 
General Films Exchange Ltd. v. Brijnath 
Singhji Deo (AIR 1975 SC 1810) (supra) and 
also the decision of this Court in Jayaram 
Mudaliar v. Ayya Swami (AIR 1973 SC 569) 
(supra). In the case of Supreme General 
Films Exchange Ltd., the plaintiff-respondent 
who were the mortgagees of a cinema 
theatre of which the appellant Supreme 
General Films Exchange Ltd. claimed to be 
a lessee in occupation, had filed a suit 
against the mortgagor and a decree by com- 
promise had been passed in the said suit on 
7th May, 1960. By the said compromise de- 
cree it was agreed that the amounts due to 
the mortgagee decree-holder would be re 
alised by the sale of the theatre. The Cen- 
tral Bank of India, another creditor of the 
mortgagor, assigned its rights under the de- 
cree to the plaintiff decree-holder. The 
theatre was attached in the course of execu- 
tion of the decree. The original. lease of 
1940 on the basis of which the appellant, the 
Supreme General Films Exchange Ltd. had 
entered into possession, expired in 1946 but 
thereafter the Company had continued in 
possession as a tenant holding over until the 
impugned lease deed of 1956 in favour of 
the.company was executed. The company 
filed a suit,in 1954 for specific performance 
of the agreement to lease, and the lease deed 
of 1956 was executed in compliance with the 
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terms of the compromise decree passed in 
the said suit filed by the appellant company. 
In the said suit for specific performance by 
the appellant company, the plaintiff mort- 
gagee was not impleaded as a party. The 
plaintiff mortgagee thereafter filed a suit 
claiming that the lease of 1956 was void as 
the same came within the mischief of Sec- 
tions 52 and 65-A of the Transfer of Property 
Act and also Section 64 of the Code of Civil 
Procedure, The appellant company contest- 
ed the said suit contending inter alia that 
the suit of this nature filed by the plaintiff 
‘mortgagee did not lie as it fell outside the 
purview of S. 42 of the Specific Relief Act. 
The trial Court decreed the said suit of the 
plaintiff mortgagee and granted the declara- 
tion asked for. The appellant-company pre- 
ferred an appeal against the decree of the 
trial Court to the High Court which dismis- 
sed the said appeal. Thereafter the appellant 
company filed a further appeal to this Court 
by special leave granted by this Court. This 
Court for reasons recorded in the judgment 
held that the plaintiff was entitled to the de- 
claration asked for on proper construction of 
Section 42 of the Specific Relief Act. One 
of the contentions which was raised on be- 
half of the appellant in this Court was that 
Section 52 of the Transfer of Property Act 
was not attracted to the lease in question. 
Dealing with this contention in this Court 
observed at pp. 243-244 as follows :— 

“The contention that the case fell outside 
the purview of Section 52 of the Transfer of 
Property Act as the lease was executed in 
purported satisfaction of an antecedent claim 
tests upon the terms of an agreement of 
1948, embodied in a letter, on the strength 
of which the defendant-appellant had filed 
his suit for specific performance. We find 
that the terms of the compromise decree in 
that suit and lease deed of 1956 purported 
to confer upon the defendant-appellant new 
rights. Indeed, there are good grounds for 
suspecting that the compromise in the suit 
for specific performance was adopted as a 
device to get round legal difficulties in the 
execution of the lease of 1956 in favour of 
the defendant-company. We are unable to 
accept the argument, sought to be supported 
by the citation of Bishan Singh v. Khazan 
Singh {AIR 1951 Assam 101) that the lease 
was merely an enforcement of an antecedent 
or pre-existing right. We think that it pur- 
ported to create entirely new rights pendente 
lite. It was, therefore, struck by the doc- 
trine of lis pendens, as explained by this 
Court in Jayaram Mudaliar v. Ayyaswami, 
(1973) 1 SCR 139 : (AIR 1973 SC 569) em- 


Dev Raj Dogra v. Gyan Chand Jain 


í 


A-I. R. 


bodied in Section 52 of the Transfer of Pro- 
perty Act. 


An alternative argument of the appellant 

was that a case falling within S. 65-A (2) (a) 
of the Transfer of Property Act, confining 
tbe duration of a lease by a mortgagor to 
three years, being a special provision, dis- 
places the provisions of Section 52 of the 
Transfer of Property Act. This argument 
overlooks the special object of the doctrine 
of lis pendens which applies to a case in 
which litigation relating to property in which 
rights are sought to be created pendente lite 
by acts of parties, is pending. Moreover, 
for the purposes of this argument, the de- 
fendant-appellant assumes that the provisions 
of Section 65-A (2) (e), Transfer of Property 
Act are applicable. If that was so, it would 
make no substantial difference to the rights 
of the defendant-appellant, which would 
vanish before the suit was filed if Sec. 65-A 
applies. We, however, think that, as the 
special doctrine of lis pendens, is applicable 
here, the purported lease of 1956 was in- 
valid from the outset. In this view of the 
matter, it is not necessary to consider the 
applicability of Section 65-A (2) (e), which 
the defendant-appellant denies, to the facts 
of this case.” . 
This Court further held agreeing with the 
concurrent findings of the trial Court and 
the High Court that the lease of 1956 was 
also struck by the provisions of Section 64 
of the Civil Procedure Code, as the property 
continued to remain under attachment at the 
time of the grant of the lease in 1956. 


13. It may be noted that in this case the 
validity of the lease had been questioned by 
the mortgagee decree-holder in a suit for ap- 
propriate declaration. The claim was not 
for possession by a third party auction-pur- 
chaser in a proceeding under Rr. 95 and 96 
of O. XXI of the Code of Civil Procedure 
and the merits of an application under the 
said provisions of the Code and the scope 
and effect thereof did not come up for con- 
sideration. 

14, In the case of Mangru Mahto v. 
Taraknath Tarakeshwar Math (AIR 1967 SC 
1390) (Supra), the mortgagor had granted 
lease of the mortgaged-property to certain 
persons, In execution of the mortgage-de- 
cree, the mortgagee himself purchased the 
property at the auction. The lessees of the 
mortgaged property had allowed the property 
to be sold’ and had not applied for being 
added as a party. The mortgagee had also 
obtained the money decree against one of 
the lessees and in execution of the decree 
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had attached the mortgaged land. The 
lessees filed claim petitions objecting to the 
attachment under O. XXI, R. 58 of the Code 
of Civil Procedure. The claim petitions filed 
by the lessees were allowed and the executing 
court held that the leases were genuine. The 
mortgagee auction-purchaser did not file any 
suit under O. XXI, R. 63 but later filed a 
suit against the mortgagor and the lessees 
for recovery of possession of the lands, 
alleging that the leases were collusive tran- 
sactions and were otherwise not binding on 
him. The trial Court dismissed the suit hold- 
ing that the leases were genuine; but the 
High Court decreed the suit holding that the 
leases were sham transactions and were made 
in contravention of S. 65-A of the Transfer 
of Property Act. The lessees thereafter pre- 
ferred an appeal to this Court under certifi- 
cate granted by the High Court. One of the 
contentions raised before this Court was that 
as the mortgagee did not file a suit under 
O. XXI, R. 63 of the Code of Civil Proce- 
dure after the claim petitions of the lessees 
under O. XXI, R. 58 of the Code of Civil 
Procedure had been allowed the mortgagee 
was not entitled to maintain the suit for re- 
.covery of possession of the mortgaged land 
and for mesne profits on the allegation that 
the leases were collusive transactions and 
were otherwise not binding on him. This 
contention was negatived by this Court for 
reasons recorded in the judgment. This 
Court further held that the validity of the 
leases granted by the mortgagor was not 
affected by Section 65-A of the Transfer of 
Property Act as the leases were granted be- 
fore the enactment of Section 65-A. As these 
aspects do not have any material bearing on 
the question involved in the present appeal, 
it does not become necessary for us to 
pursue these two aspects any further. This 
Court, however, held that the leases in ques 
tion were not granted by the mortgagor in 
the ordinary course of management as the 
agent or bailiff of the mortgagee and were 
not binding on the mortgagee and in that 
view of the matter this Court dismissed the 
appeal. This Court observed at p. 132 as 
follows :— 


“A lease granted by the mortgagor, out of 
the ordinary course of management, though 
not binding on the mortgagee, is binding as 
between the mortgagor and the lessee. Such 
a lessee acquires an interest in the right of 
redemption and is entitled to redeem. If 
such a lease is created before the institution 
of a suit relating to the mortgage, the lessee 
must be joined as a party to the suit under 
O. 34, R. 1, C. P. C.; otherwise he will not 
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be bound by the decree passed in the suit 
and will continue to retain his right of re- 
demption. But in view of Section 52 of the. 
Transfer of Property Act, if the mortgagor 
grants such a lease during the pendency of 
a suit for sale by the mortgagee, the lessee 
is bound by the result of the litigation. If 
the ‘property is sold in execution of the de- 
cree passed in the suit, the lessee cannot re- 
sist a claim for possession by the auction- 
purchaser. The lessee could apply for being 
joined as a party to the suit and ask for an 
opportunity to redeem the property. But if 
he allows the property to be sold in execu- 
tion of the decree, he loses his right of re- 
demption. In the present case, the lessees 
allowed the suit lands to be sold in execu- 
tion of the mortgage decree and they have 
now lost the right of redemption. They can- 
not resist the claim of the auction-purchaser 
for recovery of possession of the lands.” 

It may be noted that the Court immediately 
after the aforesaid observations has further 
observed as follows :— 


“If a mortgagor in possession of the mort- 

gaged property executes a lease of the pro- 
perty in thé ordinary course of management 
as the agent or bailiff of the mortgagee dur- 
ing the pendency of a suit by the mortgagee 
to enforce the mortgage, a question may 
arise whether such a lease is in the eye of 
the law a lease granted by the mortgagee 
through his agent and therefore binding on 
him. But in the present case, that question 
does not arise as the leases were not granted 
by the mortgagor in the ordinary course of 
management as the bailiff or agent of the 
mortgagee.” 
It is to be noticed that this decision arose 
out of the suit instituted by the mortgagee 
auction-purchaser for recovery of possession 
of mortgaged property sold in execution of 
the mortgage decree and purchased by the 
mortgagee himself and the decision in this 
ease rested mainly on the basis that the 
lease was not granted by the mortgagor in 
the usual course of business. This case was 
also not concerned with an application by 
an outside auction-purchaser for physical 
possession of the property purchased by him 
in an application made under O. XXI, Rr. 95 
and 96 of the Code of Civil Procedure, and 
the Court did not have to consider the scope 
and effect of a proceeding under O. XXI, 
Rr. 95 and 96 of the Code of Civil Proce- 
dure. 

15. In our opinion, it cannot, therefore, 
be said that these two decisions of this Court 
conclude the question. involved in the pre- 
sent appeal before us. 


990 S.C. 


16. It may be true that S. 52 and Sec- 
tion 65-A of the Transfer of Property Act 
operate in different spheres. Section 65-A, 
as we have earlier, noticed “deals with the 
powers of the mortgagor to grant a lease of 
the mortgaged property, while the mortgagor 
remains in lawful possession of the same. 
Section 52 deals with cases of transfer of or 
otherwise dealing with any immovable pro- 
perty after any suit or proceeding in which 
any right to the said immovable property is 
directly and specifically in question, has been 
filed. It is also to be noted that S. 65-A 
which came to be inserted by the Amending 
Act 1929, is neither made ‘subject to’ nor 
‘notwithstanding the provisions’ contained in 
Section 52 of the Act. Section 52 will, how- 
ever, be only applicable, if the requirements 
of the said section are satisfied. We have 
earlier noticed what the requirements of the 
said section are. In the instant case, it does 
not become necessary for us to consider whe- 
ther the grant of any lease by a mortgagor 
in conformity with the provisions of Sec- 
tion 65-A of the Transfer of Property Act 
during the pendency of a suit by the mort- 
gagee to enforce the mortgage. will attract 
the provisions of Section 52 of the Act or 
will be outside the mischief of the provisions 
of the said section on the ground that the 
creation of such a lease may not affect the 
rights of the mortgagee under any decree or 
order which may be passed in the suit. We 
have earlier quoted the observations of this 
Court in the case of Mangru Mahto (AIR 
1967 SC 1390) (supra) and it will be noticed 
that the Supreme Court in the said case did 
not decide this question and left this question 
open. In the instant case an outside auction- 
purchaser is seeking recovery of the physi- 
cal possession of the property purchased by 
him at the auction from the appellants who 
are in possession of different portions of the 
said premises as tenants of the said portions. 
The auction-purchaser in the instant case was 
not the mortgagee and he was no party to 
the suit in which the compromise decree was 
passed, Section 52 in clear terms speaks of 
the rights of the parties to the suit or pro- 
ceeding. In this connection it may be noted 
that this Court.in the case of Jayaram Muda- 
liar (AIR 1973 SC 569} (supra) held at 
p. 581 as follows :— 


“It is evident that the doctrine, as E 
in Section 52, applies not merely to actual 
transfers of rights which are subject-matter 
of litigation but to other dealings with it ‘by 
any party to.the suit or proceeding, so as 
to affect the right of any other party there- 
to. Hence it could be urged that where it 
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is not a party to the litigation but an out- 
side agency, such as the tax collecting auth- 
orities of the Government, which proceeds 
against the subject-matter of litigation, with- 
out anything done by a litigating party, the 
resulting transaction will not be hit by: Sec- 
tion 52. Again, where all the parties which 
could be affected by a pending litigation are 
themselves parties to a transfer or dealings 
with property in such a way that they can- 
not resile from or disown the transaction 
impugned before the Court dealing with the 
litigation the Court may bind them to their 
own acts. All these are matters which the 
Court could have properly considered. The 
purpose of Section 52 of the Transfer of 
Property Act is not to defeat any just and 
equitable claim but only to subject them to 
the authority of the Court which is dealing 
with the property to which claims are put 
forward.” 


The auction-purchaser derives his right to 
obtain possession only after the sale in his 
favour has become absolute and sale certifi- 
cate has been obtained by him. The mode 
and manner of obtaining such possession are 
regulated by Rr. 95 and 96 of the Code of 
Civil Procedure. It is of interest to note 
that in the instant case, the auction-pur- 
chaser had applied for obtaining possession 
under Rule 95 which provides for actual 
possession and also under Rule 96 which 
provides for symbolic possession. We have 
earlier set out the provisions of these two 
rules. In the facts and circumstances of this 
case, the auction-purchaser, in view of the 
provisions contained in Rule 95 which re- 
gulates the rights of the auction-purchaser to 
obtain physical possession of the property 
purchased, is not entitled to recover the 
physical possession of the portions in the 
occupation ‘of the appellants as tenants. The 
appellants are not the judgment-debtors. They 
are not in occupation of the property on 
behalf of the judgment-debtor. They arel 
also not claiming to be in occupation under 
a title created by the judgment-debtor sub-! 
sequently to any attachment of the property.| 
There has been no question of any attach- 
ment in the instant case. The appellants are; 
in the occupation of the respective portions 
as tenants and they claim to occupy the 
same as such. The question of validity or 
otherwise of the tenancy may have to be 
considered and determined in an appropriate 
proceeding. In the present proceeding, the 
auction-purchaser who is an outsider and 
was not a party to the suit resulting in the 
compromise decree in execution of which 
the property was put up for sale, is not! 
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entitled to recover physical possession from 
the appellants in view of the provisions con- 
tained in O. XXI, R. 95, and the auction- 
purchaser must be held to be entitled to 
symbolic possession in terms of the provi- 
sions contained in O. XXI, R. 96 in respect 
jof the portions in occupation of the appel- 
lants. 3 
17. We, accordingly, allow this appeal. 
We set aside the judgment and order passed 
by the High Court directing physical posses- 
sion of the portions in the occupation of the 
appellants to be made over to the auction- 
purchaser Gyan Chand Jain. We direct that 
symbolic possession of the portions in oc- 
cupation of the appellants is to be made over 
te the auction-purchaser Gyan Chand Jain. 
In the facts and circumstances of this case, 
we make no order as to costs. 
Appeal allowed. 


AIR 1981 SUPREME COURT 991 
(From: AIR 1979 Delhi 144) 


S. MURTAZA FAZAL ALI, A. D. KOSHAL 
AND A. VARADARAJAN, JJ. 

Civil Appeals Nos. 2004-2005 of 1980, DJ- 
18-2-1981. 

Man Mohan Tuli etc. etc., Appellants v. 
Municipal Corporation of Delhi and others, 
Respondents, j 

(A) Delhi Municipal Corporation Act 
(66 of 1957), S. 178 — Terminal tax — Levy 
of — Pre-reguisites — Goods meant for de- 
stination other than Delhi and passing 
through Delhi — Not exigible to terminal 
tax. AIR 1979 Delhi 144, Reversed, (Delhi 
Terminal Tax Rules (1958), R. 26; Constitu- 
tion of India, Sch. VII, List I, Entries 52, 
56.) 

The true interpretation of Section 178 does 
not justify imposition of terminal tax on 
goods which merely pass through the terri- 
tory of Delhi although their destination is 
not Delhi but places beyond Delhi. Merely 
because the goods after having been unload- 
ed in the godown situated in Delhi are sort- 
ed, reloaded in different trucks and there- 
after pass through the territory of Delhi, 
they do not become exigible to terminal tax. 
The word “immediately” occurring in R. 26 
of the Terminal Tax Rules framed under the 
Act has to be liberally construed so as to 
imply a reasonable period and if the export 
is delayed the rules may apply if a reason- 
able explanation has been given. Rule 26 
does not warrant that “immediate export” 
must mean within a very short time irrespec- 
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tive of any other consideration. Terminai 
Tax can be leviable only if it is proved that 
the goods remained at the godown for an 
indefinite and unexplained period which 
could not be said to be reasonable. Where 
the goods are carried by trucks into the 
territory of Delhi and unloaded there and 
are also meant for Delhi and soon thereafter 
may be rebooked by the receiver of the 
goods to some other place, terminal tax 
would be leviable because in this case there 
are two separate transactions (1) by which 
the goods are meant for Delhi, and (2) by 
which after having reached and having been 
unloaded at Delhi they are rebooked and 
reloaded for some other place and which 
therefore is a fresh and different transaction. 
In such a case, terminal tax would be leviable 
at the entry point in the territory of Delhi. 
AIR 1979 Dethi 144, Reversed. 
(Paras 24, 25) 
(B) Constitution of India, Sch. VIE, List I, 
Entries 52, 56 — Terminal tax and octroi— 
Distinction between. 


The power to subject the goods either to 
octroi or to terminal fax squarely falls with- 
in entry numbers 52 and 56 of List II to the 
Seventh Schedule of the Constitution. The 
distinction between terminal tax and octroi 
is as follows :— 

(1) Terminal tax and octroi are similar 
kinds of levies which are closely interlinked 
with (1) destination of the goods, (2) the 
user in the local area on arrival of the 
goods. Where the goods merely pass through 
a local area without being consumed therein 
the mere fact that the transport carrying the 
goods halt within the local area for tranship- 
ment or allied purposes would not justify the 
levy of either the terminal tax or octroi 
duty. This is because the halting of the 
goods is only for an incidental purpose to 
effectuate the journey of the goods to the 
final destination by unloading, sorting and 
teloading them at a particular place, 

(2) There is very thin margin of difference 
between a terminal tax and octroi. In the 
case of the former (terminal tax) the goods 
teach their final destination and their entry 
into the area of destination immediately at- 
tracts payment of terminal tax irrespective of 
their’ user. In the case of octroi, however 
the tax is levied on goods for their use and 
consumption. 

(3) But at the same time, the goods while 
halting at a local area should leave for their 
destination within a reasonable time which 
may depend on circumstances of each case 
and if the goods are kept within the area 
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for such a long and indefinite period that 
the purpose of reaching the final destination 
lying in a different area is frustrated or de- 
feated, they may be exigible to terminal tax. 
. (4) Where the goods enter into a local 
area which is also the destination of the 


goods either temporarily or otherwise, the 
terminal tax would be leviable. Case law 
discussed. (Para 14) 
Cases Referred: Chronological Paras 
1973 Tax LR 2546 : ILR (1973) 1 Delhi 237 

22, 23 


AIR 1964 SC 925 : (1964) 5 SCR 975 13 
AIR 1963 SC 906 : 1963 Supp 2 SCR 216 

12 
AIR 1962 SC 562 : (1961) 3 SCR 707 10 
AIR 1961 SC 652 : (1961) 3 SCR 242 11 
AIR 1958 SC 341 : 1958 SCR 1102 8 


AIR 1947 FC 14 7 
(1933) 78 L ed 131 : 290 US 1, State of 
Minnesota v. George Blasius 19 


(1922) 67 L Ed 309 : 260 US 366, Champlain 
Realty Co. v. Town of Brattlebare 18 


M/s. Madan Bhatia and Sushil Kumar, 
Advocates, for Appellants in both the Ap- 
peals; M/s. R. B. Datar, Lalit Bhardwaj and 
Miss Madhu Mulchandani, Advocates (for 
Nos. 1-3); Mr, P. P. Rao, Sr. Advocate. M/s. 
S. R. Venkataraman, P. C. Kapur, R. C. 
Bhatia and S. L. Sharma, Advocates (for 
No. 5) in Civil Appeal No. 2004 of 1980 
and M/s, N. B. Sinha and S. K. Sinha, Ad- 
vocates (for No. 4), for Respondents. 

FAZAL ALI, J.:— These appeals by spe- 
cial leave are directed against a Division 
Bench common judgment dated October 13, 
1978 of the High Court of Delhi by which 
the Letters Patent Appeals were allowed and 
the impugned Orders dated May 23, 1975 
and July 7, 1975 passed by the Terminal Tax 
Officer, Municipal Corporation of Delhi 
were quashed. 

2. The facts of the case lie within a very 
narraw compass and may be summarised as 
follows. Manmohan Tuli, appellant in C. A. 
No. 2004/80, is the owner of a piece of land 
situate on the Grand Trunk Road near the 
sixth milestone as one goes from Delhi to 
Ghaziabad. Appellant Tuli has constructed 
various buildings on his land for use as 
godowns and has rented them out to various 
transport companies engaged jin bringing 
goods from other States and storing them 
before their transhipment to Delhi and other 
States beyond Delhi. The trucks carrying 
the goods for various destinations pass along 
the G. T. Road and move into Tuli’s land. 
It is not disputed that after the trucks enter 
the land; the goods are unloaded into the 
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godowns, sorted out and reloaded into the 
respective trucks meant for various destina- 
tions. Thereafter, the trucks move out of the 
land and, passing through the Union Terri- 
tory of Delhi after crossing the border line, 
proceed to their destinations. The Munici- 
pal Corporation of Delhi (hereinafter refer- 
red to as the ‘Corporation’) by its Orders 
dated May 23, 1975 and July 7, 1975 (here- 
inafter referred to as the ‘impugned orders’) 
directed that a Terminal Tax post be set up 
at the entrance to Tuli’s land in order to 
collect terminal’ tax on goods carried into 
that land. The Ghaziabad Nagar Palika 
also purported to levy terminal tax on such 
goods but this levy was neither assailed be- 
fore the High Court nor has been challenged 
before us and is therefore left out of con- 
sideration. A writ was filed before the High 
Court by the owners of transport companies 
as also by Tuli for quashing the Orders of 
the Corporation seeking to levy terminal tax 
on the goods which were not meant for 
Delhi but for places beyond Delhi. Further 
details are not necessary for the decision of 
these appeals and both the appeals (C. A. 
Nos. 2004 and 2005 of 1980) will be dis- 
posed of by a common judgment. 


3. The High Court vide the impugned 
judgment was of the opinion that even 
though the goods were stored in the godown 
of Tuli, sorted out and reloaded but as they 
while passing through the territory of Delhi 
undoubtedly entered the said territory, the 
Corporation was legally entitled to levy 
ferminal tax at the .point of entry into the 
Union Territory of Delhi. The case of the 
appellant was that the goods were not meant 
either to be used or consumed in Delhi nor 
was Delhi the final destination of the goods. 
It was a different matter that as the goods 
were to be sent to destinations beyond Dethi 
the transport carrying the goods had per- 
force to pass through the territory of Delhi. 
It was thus contended that the goods were 
not carried into the territory of Delhi but 
were merely carried through the territory of 
Delhi to other destinations which were 
beyond Delhi. It was argued that Sec. 178 
of the Delhi Municipal Corporation Act, 
1957 (hereinafter referred to as the ‘Act’) 
had in terms no application to the case’ and 
that therefore the terminal tax imposed by 
the impugned orders was legally invalid. 

4. The counsel for the respondent, how- 
ever, submitted that even though the goods 
may have been meant for other destinations 
but as they were unloaded in the godown 
and reloaded in various trucks and actually 
entered into the territory of Delhi, they were 
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factually carried into the Delhi territory and 
that was sufficient to empower the Corpora- 
tion to levy the terminal tax. According to 
the argument of the counsel for the Corpo- 
ration, the question of destination was not 
at all germane for the purpose of adjudicat- 
ing the competency of the Corporation to 
levy terminal tax at the point of entry into 
Delhi. 

5. Thus, the entire question turns upon 
the interpretation of Section 178 of the Act 
and some Rules framed under the Act. 
Relevant portion of Section 178 runs thus: 


“178 (1). On and from the date of the 
establishment of the Corporation under Sec- 
tion 3, there shall be levied on all goods 
carried by railway ov road into the Union 
Territory of Delhi from any place outside 
thereof, a terminal tax at the rates specified 
in the Tenth Schedule.” (Emphasis supplied) 

6. Whe crucial words which have to be 
interpreted are: ‘goods carried by railway 
or road into the Union Territory of Delhi 
from any place outside Delhi’. fhe conten- 
tion of the appellant is that the words ‘goods 
carried into the Union Territory’ clearly in- 
dicate that the final destination of the goods 
must be Delhi and by virtue of this fact, 
the natural consequence would be that the 
goods should be carried from other places 
either by rail op by road into the territory 
of Delhi. Whis argument was reinforced by 
the words ‘terminal tax’ used in S. 178 which 
imply that the terminus of the journey of 
the goods must be Delhi and only in that 
event the Corporation would be competent 
to levy a terminal tax, This argument was 
sought to be rebutted by the respondents on 
the ground that the words ‘carried into the 
Union Territory of Delhi’ should be inter- 
preted independently and literally so as To 
indicate that even if the goods passed through 
Delhi, the moment they entered {nto the 
territory of Delhi terminal tax became 
exigible. So far as this aspect of the argu- 
ment is concerned, we are unable to accept 
the same because it is well settled that tax- 
ing statutes must be strictly interpreted 
giving every benefit of doubt to the tax 
payer. 

7. Before, however, examining the re- 
spective contentions of the parties it may be 
necessary to refer to the authorities dealing 
with the history of terminal tax op octroi 
duty. Yo begin with, it is not disputed that 
the power to subject the goods either to 
octroi or to terminal tax squarely falls with- 
in entry numbers 52 and 56 of List IL to the 

1981 S.C./63 V G—8 


Man Mohan Tuli v. Delhi Municipality 


S.C. 993 


Seventh Schedule of the Constitution. In 
Punjab Flour & General Mills v. Lahore 
Corporation, AIR 1947 FC 14 the Court 
while drawing a distinction between the type 
of taxes referred fo as terminal taxes in 
Entry No. 58 of List I of Schedule 7 to the 
Government of India Act, and those de- 
scribed as cesses in Entry No, 49 of List 
thereof observed as follows: 

“There appears to us a definite distinction 
between the type of taxes referred to as 
terminal taxes in Entry No. 58 of List I of 
Sch. 7 and the type of taxes referred to as 
cesses on the entry of goods into a local area 
in Entry No. 49 of List II. The former taxes 
must be (a) terminal (b) confined to goods 
and passengers carried by railway or air. 
They must be chargeable at a rail or air 
terminus and be referable to services (whe- 
ther of carriage or otherwise) rendered or to 
be rendered by some rail or air transport. 
organisation. The essential features of the 
cesses referred to in Entry No. 49 of List If 
are on the other hand simply (a) the entry 
of goods into a definite local area and (b) 
the requirement that the goods should enter 
for the purpose of consumption, use or sale 
therein ... ... ... Whe grounds of taxation 
under the two entries are, as indicated above, 
radically different, and there is no case for 
suggesting that taxation under the one entry 
limits or interferes in any way with taxation 
under the other.” 

8. In The Central India Spg. & Weaving 
and Mfg. Co, Ltd., The Empress Mills, Nag- 
pur v. Municipal Committee, Wardha, 1958 
SCR 1102 : (AIR 1958 SC 341) this Court 
examined the entire matter exhaustively and 
after giving the history of terminal tax or 
octroi observed as follows: 

“If ‘terminal’ besides the above meaning 
has an additional meaning also and that 
meaning signifies the termini or the jurisdic- 
tional limits of the municipal area even then 
the construction to be placed on the terms 
should be the one that favours the tax-payer, 
in accordance with the principle of construc- 
tion of taxing statutes, which must be strictly 
construed and in case of doubt must be con- 
strued against the taxing authorities and 
doubt resolved fn favour of the tax-payer.” 


“The legislative history of this tax thus 
shows that octroi was leviable on the entry 
of goods in a local area when the goods were 
for consumption, use or sale therein. The 
substituted tax was terminal tax on goods 
imported into or exported from a local area 
and by rules this tax in the case of Wardha 
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Municipal Committee was imposed on cer- 
tain class of goods imported and on others 
exported by railway or road.” 


“That by the substitution of terminal tax 
on goods imported into a local area the 
nature of the tax had not been altered from 
what it was when octtoi was in force or when 
instead of “terminal tax” octroi (without re- 
fund) was substituted ... ... ... ... Therefore 
terminal tax on goods imported or exported 
is similar in its incidence and is payable on 
goods on theit journey ending within the 
municipal limits or commencing therefrom 
and not where the goods were merely in 
transit through the municipal limits and had 
their terminus elsewhere, 


“Therefore, according to the Federal Court 
“terminal” has reference to the terminus of 
the railway or air, i.e., the end of journey.” 

9 A close analysis of this decision, 
therefore clearly discloses that a terminal tax 
signified that there must be a terminus for 
the journey of the goods. The word ‘termi- 
nus’ according to Oxford Dictionary 
means— a point situated at or forming the 
end or extremity of something, situated at 
the end of a line of railway. In other 
words, terminus means the point to which 
main action tends, goal, end, finishing point, 
the point at which something comes to an 
end. In Corpus Juris Vol. 62 at p. 729 the 
word ‘terminal’ in connection with trans- 
portation means the fixed beginning or end- 
ing point of a given run. It would thus 
appear that a terminal tax could be levied 
only by the Corporation or the State which 
is the final destination of the goods sent 
from any other area. 

16. A similar view was taken by a later 
decision of this Court in Bangalore Woollen, 
Cotton & Silk Mills Co. Ltd., Bangalore v. 
Corporation of the City of Bangalore, (1961) 
3 SCR 707: (AIR 1962 SC 562), where 
Kapur, J. speaking for the Court observed 
as follows: 

“The history of these taxes therefore 
shows that in the Devolution Rules under 
the Government of India Act, 1915 octroi, 
terminal tax and taxes on professions and 
callings were three distinct heads of taxa- 
tion Therefore, when S. 142-A was 
added in the Government of India Act, 
1935, its operation was limited to Entry 46 
of List II and had no reference to Entry 49 
which deals with cesses on entry of goods. 


The position under the Constitution is ex- 
actly the same and therefore neither Sec- 
tion 142-A of the Government of India 
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Act, 1935 nor Art. 276 has any effect on 
Entry 49 in the Government of India Act, 
1935 or Entry 52 in the Constitution.” 

11. In tbis case also a distinction be- 
tween a terminal tax and octroi was clearly 
brought out. In Diamond Sugar Mills Ltd. 
v. State of Uttar Pradesh, (1961) 3 SCR 
242: (AIR 1961 SC 652), while defining a 
local area within the meaning of Entry 52 
of List If of Seventh Schedule to the Con- 
stitution, the Court observed as follows: 

“We are of opinion that the proper mean- 
ing to be attached to the words ‘local area’ 
in Entry 52 of the Constitution (when the 
area ig a part of the State imposing the law) 
is an area administered by a local body like 
a municipality, a district board, a local 
board, a union board, a Panchayat or the 
like.” 

12. In Burmah Shell Oil Storage & Dis- 
tributing Co, India Ltd. v. The Belgaum 
Borough Municipality, (1963) Supp 2 SCR 
216: (AIR 1963 SC 906), this Court again 
fully discussed the matter and Hidaya- 
tullah, J., speaking for the Court stressed 
the essential distinction between octroi and 
terminal tax in the following words: 

“Octrois and terminal taxes were different 
taxes though they resembled in one respect, 
namely, that they were leviable in respect 
of goods brought into a local area, While 
terminal taxes were leviable on goods ‘im- 
ported or exported’ from the Municipal 
limits denoting thereby that they were con- 
nected with the traffic of goods, octrois, ac- 
cording to the legislative practice then 
obtaining were, leviable in respect of goods 
brought into a municipal area for consump- 
tion or use or sale. 


The history of these two taxes clearly 
shows that while terminal taxes were a kind 
of octroi which were concerned only with 
the entry of goods in a local area irrespec- 
tive of whether they would be used there 
or not; octrois were taxes on goods brought 
into the area for consumption, use or sale. 
They were leviable in respect of goods put 
to some use or other in the area but only 
if they were meant for such user.” 

13. In Khyerbari Tea Co, Ltd. v. State 
of Assam, (1964) 5 SCR 975:(AIR 1964 
SC 925), Gajendragadkar, J., speaking for 
the Court drew a very apt distinction re- 
garding the concept of import and observed 
as follows: 

“In that connection, the legislative history 
of the octroi duty was examined and it 
was held that the concept of import requires 
that the goods which are brought into must 
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mix up with the mass of the property in the 
local area where the goods are alleged to 
have been imported. If the goods are just 
carried and not mixed with the mass of the 
property in the area through which they are 
carried, they cannot be said to have been 
imported into that area ........ The word 
“carried” is of much wider denotation, and 
it would be unreasonable to limit its scope 
by introducing considerations which are rel- 
evant in dealing with the question of im- 
port.” 

14, Thus, from a consideration of the 
cases cited above, the following propositions 
emerge: 

(1) Terminal tax and octroi are similar 
kinds of levies which are closely interlinked 
with (1) destination of the goods, (2) the 
user in the local area on arrival of the 
goods. Where the goods merely pass 
through a local area without being consum- 
ed therein the mere fact that the transport 
carrying the goods halt within the local 
area for transhipment or allied purposes 
would not justify the levy of either the ter- 
minal tax or octroi duty. This is -because 
the halting of the goods is only for an in- 
cidental purpose to effectuate the journey of 
the goods to the final destination by un- 
loading, sorting and reloading them ata 
particular place. 

(2) There is very thin margin of difference 
between a terminal tax and octroi. In the 
case of the former (terminal tax) the goods 
reach their final destination and their entry 
into the area of destination immediately at- 
tracts payment of terminal tax irrespective 
of their user. In the case of octroi, how- 
ever the tax is levied on goods for their use 
and consumption. 

(3) But, atthe same time, the goods while 
halting at a local area should leave fop 
their destination within a reasonable time 
which may depend on circumstances of each 
case and if the goods are kept within the 
area for such a long and indefinite period 
that the purpose of reaching the final desti- 
nation lying in a different area is frustrated 
or defeated, they may be exigible to termi- 
nal tax. 

(4) Where the goods enter into a local 
area which is also the destination of the 
goods either temporarily or otherwise, the 
terminal tax would be leviable. For in- 
stance, if A consigns goods from Patna in 
Bihar to Delhi in the name of X and X 
after having received the goods at Delhi 
rebooks or reloads the same on a transport 
for Chandigarh in the name of Y, terminal 
tax would be leviable by the Corporation at 
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Delhi because the destination of the goods 
in the first instance was Delhi and that by 
itself would attract the imposition of termi- 
nal tax. The fact that X rebooks them to 
Chandigarh would not make any difference 
because the act of rebooking by X at Delhi 
would constitute a fresh transaction by 
which the goods after having been carried 
into Delhi are further exported. to Chandi- 
garh. On the other hand, when there is one 
continuous journey of the goods from Patna 
to Chandigarh without any break, the final 
destination would be Chandigarh even though 
the goods may have to be halted in Delhi 
for the purpose of unloading, sorting and 
reloading and may have to be kept in Delhi 
for a reasonable time. In such a case termi- 
nal tax would not be exigible. 


15. These principles are also spelt out by 
the American law on the subject which deals 
with inter-State transport of goods, In 
American Jurisprudence (2d, Vol. 15, p. 689, 
para 49) the following statement is made, 
which is spelt out from various American de- 
cisions including those of the U. S. Supreme 
Court: 


“In the determination of whether a trans- 
portation of persons or property constitutes 
inter-State or intra-State commerce, the essen- 
tial character or unity of the movement is 
the decisive factor. While the intention of 
the shipper or passenger is probably the 
most important single factor in determining 
whether transportation is inter-State or intra- 
State, intention alone has been said not to 
be a controlling factor in making such 
determination. Inter-State journeys are to 
be measured by the commonly accepted 
sense of the fransportation concept ......... 
The parties cannot, by descriptive terms of 
contract, convert a local business, serving ag 
an agency of a transportation company, 
into an inter-State commerce business, nor, 
conversely, may a through shipment be 
transformed into intra-State commerce by 
separating the rate into its component parts, 
charging local rates, and issuing local way- 
bills.” 

16. Similar observations are to be found 
in the same volume of Amreican Jurispru- 
dence (p, 697, para 56) which relate to the 
continuity of transit of goods and may be 
extracted thus: 

“The crucial question to be settled in 
determining whether personal property mov- 
ing in inter-State commerce is subject to 
local taxation is that of its continuity of 
transit, and this question is to be determin- 
ed by various factors, among which are 
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the intention of the owner, the control he 
Tetains to change destination, the agency by 
which the transit is effected, and the occas 
sion op purpose of the interruption during 
which the tax is sought to be levied. Intent, 
while not alone conclusive, is probably the 
most important single determinant of con- 
tinuous carriage. 


If a break in the inter-State journey is 
caused by the exigencies or conveniences of 
the chosen means of transportation, consid- 
eration of the safety of the goods during 
transit, or natural causes over which the 
tax-payer has no control, the continuity of 
the transit remains unimpaired.” 


17. The following statement of law oc- 
curs in the same volume (para 57, p. 698): 

“If, during transit, property is stored for 
an indefinite time for other than natural 
causes or for lack of facilities for immediate 
transportation, it is subject to State op local 
laws, including inspection laws ....... On 
the other hand, if the entry of goods into 
a warehouse is a convenient intermediate 
step in the process of getting them to their 
final destination, they remain in inter-State 
or foreign commerce until they reach those 
points.” 

18. In the case of Champlain Realty Co. 
v. Town of Brattleboro, (1922) 67 L Ed 309, 
one important aspect of the matter has been 
dealt with, viz., the fact that if the goods 
halt in an intermediate State whilst on theis 
journey to theip destination for a long period 
due to circumstances beyond the control of 
the owner, whether or not the goods lose 
the nature of the inter-State transaction and 
could be free from the State taxation, was 
clearly highlighted by the following obser- 
vations : 

“Logs of pulp wood which have been 

placed in a river to be floated into another 
State are in inter-State commerce, so as to 
be free from State taxation, although, be- 
cause of the high water in a connecting 
river into which they will ultimately pass, it 
is unsafe to permit them to enter that river, 
and they are temporarily held in a boom 
near the mouth of ifs tributary.” 
In the same case, C, J. Taft indicated the 
various aspects of interruptions in the 
journey and the incidence thereof and 
observed as follows: 

“The doubt arises when there are inter- 
ruptions in the journey, and when the pro- 
perty, in fts transportation, is under the 
complete control of the owner during the 
passage. If the interruptions are only to 
promote the safe or convenient transit, then 
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the continuity of the inter-State trip is not 
broken. 

Chief among these are the intention of 
the owner, the control he retains to change 
destination, the agency by which the transit 
is effected, the actual continuity of the 
transportation, and the occasion or purpose 
of the interruption during which the tax is 
sought to be levied.” 

19. In Volume 78 L Ed 131 at 
p. 138 the test laid down was that if the 
shipment was made in good faith to a desti- 
nation and the interruption was not indefi- 
nite but reasonable the continuity of the 
journey cannot be said to be broken. It 
was also pointed out that where the inter- 
tuption of the movement of commodities at 
an intermediate point is not incidental to 
the transportation, the shipment loses the 
character of inter-State commerce so as to 
be exigible to local taxation. In this con- 
nection, the following observations were 
made: 

“If the shipment has been made in good 
faith to a destination the interruption is not 
indefinite, but is reasonable and solely in 
furtherance of the intended transportation 
of the shipment to its ultimate destination, 
then the continuity of the journey is not 
broken by the delay nor by the mere power 
of the owner there to destroy its character 
as inter-State commerce ......... any interrup- 
tion of the movement of commodities at an 
intermediate point between origin and final 
destination that is not incidental to the 
transportation on the use of the means of 
transportation or, being so incidental, is used 
or extended for purposes of the owner not 
incidental to the transport, transportation or 
the means used therefor, breaks the con- 
tinuity in transit and subjects the shipment 
to local taxation at the point of interrup- 
tion.” 

20. We have laid special stress on the 
circumstances under which the terminal tax 
becomes leviable if the halt oy interruption 
of the goods at an intermediate point is for 
an indefinite and unexplained period. The 
answer to the question as to what would be 
a reasonable time for interruption of tho 
goods or halting in the instant case at the 
godown of Tuli, will naturally depend on 
the special features or circumstances of each 
case, viz., the nature of the goods, the time 
taken in loading, sorting and unloading, the 
obstacles or difficulties which may be faced 
by the transporters and similar other fac- 
tors, Normally, a time of two to three days 
or even a week should be sufficient to clean 
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the goods for its journey to the ultimate 
destination. It may sometimes happen that 
goods may have to be kept in the godowns 
in the territory of Delhi for circumstances 
beyond the control of the consignee or the 
consignor, e.g., while the goods are lying 
in a godown at Delhi a dispute occurs be- 
tween the concerned parties as a result of 
which an injunction is issued by a court re- 
straining the transporters from moving the 
goods. In considering what is reasonable 
time these circumstances would have to be 
taken into consideration. 


21. It was, however, argued before us 
that according to the Terminal Tax Rules 
framed under the Act, Rule 26 exempts 
goods from terminal tax if the same are ex- 
ported immediately and are declared to be 
intended for immediate export. In view of 
the interpretation we have placed on S. 178 
it is obvious that the word ‘immediately’ 
appearing in Rule 26 has to be liberally 
construed so as to imply a reasonable period 
and if the export is delayed the rules may 
apply ff a reasonable explanation has been 
given. So far as rules regarding taking of 
passes, efc., at the barrier are concerned 
they would, of course, apply but subject to 
the conditions under which terminal tax can 
be imposed under Section 178 of the Act 
which is the main charging section, 


22. The High Court appears to have 
placed some reliance on Amrit Banaspati 
Co. Ltd. v. Union of India, ILR (1973) 1 
Delhi 237: (1973 Tax LR 2546) in coming 
to the conclusion that in the instant case 
the Corporation was legally entitled to levy 
terminal tax. With due respect to the Judges 
of the High Court who decided the Appeals, 
we would like to point out that the case 
just above referred to is clearly distinguish- 
able from the present appeals. Whe most 
crucial fact in the Delhi decision was that 
the goods were being carried into the Union 
Territory of Delhi for the purpose of sale 
at Delhi. Thus, the case proceeded on the 
admitted position that the goods were car- 
tied from Ghaziabad into the Delhi terri- 
tory for sale at Delhi. The final destination 
of the goods being Delhi, there can be no 
doubt that the Corporation was fully en- 
titled to levy terminal tax on such goods. 
In this connection, the High Court observed 
as follows: 

“The petitioner-company was incorporated 
under the Companies Act, 1956, and it had 
fits registered office at G. W. Road, Ghazia- 
bad, in the State of Uttar Pradesh ....... 
ït has a factory, intep alia, at Ghaziabad 
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for manufacturing the said Vanaspati pro- 
ducts. In the course of its business, the 
company carried and still carries its products 
by railway and/or road into the Union Terri- 
tory of Delhi from Ghaziabad for the pur- 
pose of sale at Delhi, 


carried by railway ov road” in sub-sec. (1) 
show clearly that the section imposes termi- 
nal tax on the carriage or movement of 
goods from outside the Union Territory of 
Delhi into the said territory, In othep 
words, the taxable event is the carriage or 
movement of goods into the Union Yerritory 
of Delhi.” 

23. The observations last extracted must 
be understood in the light of the admitted 
facts in Amrit Banaspati Company’s case 
(supra). We are unable to accept that case 
as an authority for the proposition that 
even if the final destination of the goods 
was not Delhi but as the goods were carried 
through the territory of Delhi, they would 
still be exigible to terminal tax. In the im- 
pugned judgment the High Court, however, 
seems to have laid undue emphasis and spe- 
cial stress on the fact that the goods were 
carried into the Union Territory of Delhi, 
the moment they passed through it even 
though the destination of the goods may be 
some other area. This appeared, according 
to the High Court, the real purport and in- 
tention of S. 178. We are, however, unable 
to agree with this view which is patently 
wrong and does not at all flow from the 
plain and unambiguous language of S. 178 
of the Act nov does Section 178 warrant 
such an interpretation, 


24. Thus, our conclusions are as follows: 

(1) The High Court was wrong in inter- 
preting Section 178 of the Act so as to jus- 
tify imposition of terminal tax even on 
goods which merely passed through the terri- 
tory of Delhi, although their destination is 
not Delhi but places beyond Delhi. 


(2) Fhe High Court was wrong in holding 
that merely because the goods after having 
been unloaded in the godown of appellant 
Tuoli are sorted, reloaded in different trucks 
and thereafter pass through the territory of 
Delhi, they become exigible to terminal tax. 

(3) Whe High Court was wrong in inter- 
preting Rule 26 literally and holding that 
exemption could be granted only if the 
goods are exported {immediately which 
means within a very short time irrespective 
of any other consideration. In view of ous _ 
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interpretation of S. 178, Rule 26 must be 
interpreted in the light of the object of Sec- 
tion 178 and. terminal tax can be leviable 
only if it is “proved ‘that ‘the goods remained 
at the godown for an indefinite and unex. 
plained period which could not be said to 
be reasonable as discussed by us in the cir- 
cumstances. 


(4) Where the goods are carried by trucks 
into the territory of Delhi and unloaded 
there and are also meant for Delhi and 
soon thereafter may be rebooked by the re- 
ceiver of the goods to some other place, 
terminal tax would be leviable because in 
this case there are two separate transac- 
tions — (1) by which the goods are meant 
for Delhi, and (2) by which after having 
reached and having been unloaded at Delhi 
they are rebooked and reloaded for some 
other place and which therefore is a fresh 
and different transaction. In such a case, 
terminal tax would be leviable at the entry 
point in the territory of Delhi. 


25. We might mention that the High 
Court while holding that terminal tax is ex- 
igible has construed the word ‘immediately’ 
in Rule 26 literally and directed the Termi- 
nal Tax Officer to fix a reasonable time for 
unloading, sorting and reloading the goods 
which are meant for different destinations 
taking into consideration the quantity of 
the goods, the time for unloading, sorting, 
etc, and has further directed that reloading 
or transhipment should be done within a 
time to be fixed by the Terminal Tax Offi- 
cer. Though the directions given are cor- 
rect but they will have to be construed in 
the light of the various factors which we 
have referred to. Rule 26 will have to be 
interpreted on the footing that S. 178 of the 
Act does not contemplate levy of terminal 
tax for goods meant for destinations other 
than Delhi. 


26. For the reasons given above, we al- 
Jow these appeals, set aside the impugned 
judgment except the portion quashing the 
impugned orders. What portion we uphold 
(though on grounds different from the ones 
given by the High Court) in the light of 
the decision given and the observations 
made by us regarding the interpretation of 
Section 178 of the Act. In the special cir- 
cumstances of the case there will be no 
order as to costs. 

Appeals allowed. 
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19 (1) (g) — Notification imposing levy on 
sugar — Petitioners allowed to give 50% 
sugar for levy and to sell freely the remain- 
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S. M. FAZAL ALI, J.:— Having heard 
counsel for the parties at great length we 
are satisfied that there is no violation of the 
fundamental right of the petitioners enshrin- 
ed in Art. 19 (1) (g) of the Constitution of 
India nor is Art. 14 attracted to the facts 
of the present case. There is, therefore, no 
good ground to entertain the petitions. We 
would, however, like to add that on the 
materials placed before us the Government 
may consider the desirability of adopting 
such measures as may soften the rigours of 
the impugned orders which, though not 
arbitrary or excessive so as to violate Arti- 
cle 14 or 19, do merit some consideration 
by the Government in order to effectuate 
the policy under which the impugned noti- 
fication was made. 


2. There are, however, two arguments 
urged before us which need special mention. 
In the first place it was submitted that in 
the U. P. cases the order impugned impos- 
ing a levy on the Khandsari produced by 
the petitioners cannot have any retrospective 
operation so as to apply to the stock of 
sugar manufactured prior to the date of the 
order and would apply only to the sugar 
produced after the coming into force of the 
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impugned notification. So far as this argu- 
ment is concerned we find no substance in 
the same because it is not a question of re- 
trospectivity of the Statute but its actual 
working. Once the notification imposing the 
levy was made it will obviously apply to 
stock of Khandsari produced by the peti- 
tioners either before or after the order, 
This principle has been clearly laid down 
by the Constitution Bench of this Court in 
the case of Trimbak Damodhar Raipurkar 
v. Assaram Hiraman Patil, (1962) Supp (1) 
SCR 700: (AIR 1966 SC 1758), where 
Gajendragadkar, J. speaking for the Court 
regarding the scope of a Rent Act and 
Amendment in Rent Act observed as fol- 
lows : 

“In this connection it is relevant to dis- 
tinguish between an existing right and a 
vested right. Where a statute operates in 
future it cannot be said to be retrospective 
merely because within the sweep of its 
operation all existing rights are included.” 


3. This Court followed the dictum of 
Buckley, L. J. in the case of West v. 
Gwynne, (1911) 2 Ch D 1. In the afore- 
said case Buckley, L. J. while construing an 
amendment in the Act by which the con- 
tract was governed observed as follows: 


“The Act of 1881 thus expressed that in 
the case of leases made either before or after 
the commencement of the Act a covenant 
not to assign without licence should be en- 
forceable just as before This section 
is to be read as if it were contained in the 
Act of 1881, and is dealing with a subject- 
matter mentioned in the Act of 1881, and 
as to which there is in that Act a provision 
that the enactment shall apply to leases 
made either before or after the commence- 
ment of the Act.” 


Hardy, M. R. in a concurring judgment 
while construing second amendment in Sec- 
tion 14 of the Conveyancing Act pointed 
out thus: 

“In the first place, the language of the 
section is perfectly general, “in all leases”, 
and there is nothing in the section itself to 
confine it to leases subsequent to the Act. 

Almost every statute affects rights which 
would have been in existence but for the 
statute,” 


In these circumstances, therefore, once the 
notification for imposing the levy was made 
it will naturally apply to the stock of sugar 
which was with the petitioners irrespective 
of the fact that it was manufactured before 
or after the order, 
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4, It was next strongly contended that 
in fixation of the price of levy sugar the 
Government has not taken into considera- 
tion the fact that the petitioners would 
undergo a serious loss because the price 
would not be sufficient even to cover theiz 
manufacturing cost, We are, however, uns 
able to agree with this argument. The 
policy of price control has for its dominant 
object equitable distribution and availability 
of the commodity at fair price so as to 
benefit the consumers. I is manifest that 
individual interests, however, precious they 
may be must yield to the larger interest of the 
community, namely, in the instant case, the 
large body of the consumers of sugar. In 
fact, even if the petitioners have to bear 
some loss there can be no question of the 
restrictions imposed on the petitioners being 
unreasonable. In Shree Meenakshi Mills 
Ltd. v. U. O. L, (1974) 2 SCR 398:(AIR 
1974 SC 366), this Court observed as fol- 
lows: 

“If fair price is to be fixed leaving a rea- 
sonable margin of profit, there is never any 
question of infringement of fundamental 
tight to carry on business by imposing reae 
sonable restrictions. 

In determining the reasonableness of a 
restriction imposed by law in the field of 
industry, trade or commerce, it has to be 
remembered that the mere fact that some 
of those who are engaged in these are al- 
leging loss after the imposition of law wil 
not render the law unreasonable.” 

(Emphasis supplied) 
Similar view was taken by this Court in the 
case of Prag Ice & Oil Mills v. Union of 
India, (1978) 3 SCR 293:(AIR 1978 SC 
1296), where the Court speaking through 
Beg, C. J., observed as follows: 

“It has also to be remembered that the 
object is to secure equitable distribution and 
availability at fair prices so that it is the 
interest of the consumer and not of the 
producer which is the determining factor in 
applying any objective tests at any parti» 
cular time.” 

5. In this view of the matter the primary 
consideration in the fixation of price would 
be the interest of the consumers rather than 
that of the producers, Moreover, we think 
that since the petitioners are allowed to sell 
freely at any rate they like the remaining 
fifty per cent of sugar (after excluding the 
fifty per cent which they have to give for 
levy) as also the produce by the second and 
third processes, the loss if any caused to tha 
petitioners would be minimal. 
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6. Lastly, it was urged that sub-cl. (5) — 
which fs sub-clause (3) in the notification 
issued by the Madhya Pradesh Government 
— in the impugned notification issued by 
the U. P. Government is extremely arbi- 
trary inasmuch as by insisting on certificates 
it deprived the petitioners of the free sale 
of sugav of the remaining amount of fifty 
per cent as also the Khandsari produced by 
second and third processes. We see some 
force in this argument but the Attorney- 
General frankly conceded that he will see 
that no inconvenience on this score is caus- 
ed to the petitioners. He gave an under- 
taking to the Court that he will get the re- 
spective sub-clauses (5) and (3) of the impugn- 
ed orders of the U. P, and Madhya Pradesh 
Governments deleted of withdrawn so as to 
allow the petitioners to sell the remaining 
amount of sugar as also the stock produced 
by the second and third processes without 
any hitch or hindrance. his will, however, 
be subject to routine and quick inspection. 
In view of this undertaking, therefore, we 
feel that a substantial part of the grievances 
of the petitioners would be removed. To 
be on the safe side, however, we allow the 
stay granted in all the petitions to continue 
until the provisions of respective sub-cls. (3) 
and (5) passed by the State Governments con- 
cerned are withdrawn. 


7. We may also emphasise the fact that 
the amount of sugar taken by the Govern- 
ment through levy should be properly stor- 
ed and duly protected from rain and rot 
and be despatched to the various control 
depots expeditiously in order to ensure a 
quick and equitable distribution of the 
commodity amongst the people at moderate 
fates. 


8 The Government may also consider 
the desirability of giving a bare minimum 
hearing to the representative of the owners 
of the cane crushers in future before fixing 
the rate at which the levy is taken from the 
owners so ag to see that the owners of the 
crushers are not put to such great loss that 
they are completely wiped out from busi- 
ness. 


9, With these observations 
tions are dismissed. 


the peti- 


Petitions dismissed. 
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R. S, PATHAK, 0. CHINNAPPA REDDY. 
AND BAHARUL ISLAM, JJ. 


Writ Petitions Nos, 3464-65, 5908, 3231 
of 1980, D/- 16-2-1981, 
(GJ Om Prakash Sud ete, 


(2) Shamlal Kapur, 

(3) Pawan Kumar Sharma, Peti- 
tioners v, State of J, & K, and others, 
Respondents, 

Constitution of India, Article 14 = 
Distribution of raw material by State to 
industrial units -— Industrial policy 
framed — Allotments however made 
without following the policy ~~ Held, 
Art, 14 violated. 


“Equality before the Law” or “equal 
protection of the laws” within the mean- 
ing of Article 14 means absence of any 
arbitrary discrimination by the law or 
in their administration, The classifica- 
tion permissible must be based on somè 
real and substantial distinction, a just 
and reasonable relation to the objects 
sought to be attained and cannot be made 
arbitrarily and without any substantial 
basis, AIR 1952 SC 75, Rel, on, 

(Para 8) 

Yn the instant case, allotment of resin, 
a forest product, by the State to the 
various industrial units was to be made 
in conformity with the industrial policy 
of the State Government which inter alia 
required that the unit should be formal- 
Ty registered, However, in actual prac~ 
tice quota was granted to some unre- 
gistered units, while denied to some units 
which were registered, : 

Held, such allotment of quota violated 
Article 14 of the Constitution as the 
selection of allottees had no rational re- 
Tation to the object sought to be achiev- 
ed in the industrial policy decision of 
the State, : (Para 8) 
Cases Referred : Chronological Paras 
AIR 1952 SC 75:1952 SCR 284 8 

Mr, S, N. Kackker, Sr, Advocate, M/s, 
K, N, Bhat and P, S, Sundara Raju, Ad- 
vocates, for Petitioners in W.P, Nos, 3464- 
65 and 5998 of 1980, Mr. Soli J, Sorabji 
Sr, Advocate M/s, E, C, Agarwala, R. 
Satish and V, K, Pandita, Advocates, for 
Petitioner in W, P, No, 3231 of 1980, Mr. 
L, N, Sinha, Attorney General, Mr, Altaf 
Ahmed, Advocate {in all matters), for 
Respondent No. T in W, P, No, 3464-65 
of 1980, Mr, Y. S, Chitaley, Sr, Advocate 
Mr, Vineet Kumar, Advocate, for Respon- 
dent No, 14 in W, P, No, 3231 of 1980, 
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and for Respondent No. 2 in W. R 
No, 3464-65 of 1980, Mr. R. P. Bhatt Sr, 


Advocate, Mr, N. R. Choudhry, Advocate, 
for Respondent No. 4, in W.P, No, 3464 of 
1980. Mr, P, R, Mridul Sr. Advocate and 
Mr, Naunit Lal Ad, for Respondent 
No, 7 in W, P., 3231 of 1980. and Respon- 
dent No, 5 in W, P, Nos. 3464-65 of 1980. 
Mr, Anil Dev Singh, Advocate and Mr. 
Ashok Grover, Advocate, for Respondent 
No. 15 in W. P, No, 3231 of 198) and 
Respondent No, 3 in W. P, No, 3464-65 
of 1980, Mr, S. K. Bhattacharya and 
Suresh Sethi, Advocates, for Respondent 
Nos, 6 and 12 in W. P. No, 3464-65 of 
1980, Mr, Satish Vij, Advocate, for Re- 
spondent No, 15 in W, P, No. 3464-65 of 
1980, Mr, S. Balakrishnan and Mr. S, K. 
Bhattacharya, Advocates, for Respondent 
No, 16 in W. P. No. 3231 of 1980, 

BAHARUL ISLAM, J.:— By these writ 
petitions under Article 32 of the Con- 
stitution the petitioners have chal- 
Tenged the orders of the first respondent 
{the State of Jammu and Kashmir) al- 
lotting quotas of resin to respondents, 
According to the petitioners these orders 
denying similar treatment to them are 
arbitrary and violative of Article 14 of 
the Constitution of India, 
_ 2 The material facts in the four peti- 
tions are similar, The industries of 
which the petitioners are partners are 
admittedly small scale industries for the 
manufacture of resin and Turpentine oil. 
The industries of the petitioners’ in Writ 
Petitions Nos, 3465 of 1980 and 3231 of 
1980, were provisionally registered but 
revalidated for short periods, The in- 
dustry of the petitioner in Writ Petition 
No, 3464 of 1980, was provisionally re- 
gistered, revalidation was applied for but 
was not granted, The industry of the 
petitioner in Writ Petition No, 5904 of 
198) was formally registered, It appears 
that the petitioners were applying to the 
Government for allotment of resin as 
well as raw material for their industries 
but the Government referring to their 
policy decision of March, 20, 1978, re- 
fused fo make any allotment of Oleo 
resin to them, The petitioners in Writ 
Petitions Nos, 3464 and 5904 of 1980 have 
alleged that they purchased raw-material 
from the open market and somehow 
managed their industries to run for a 
certain period, | 

3. Resin is admittedly a forest pro- 
duct extracted from “Chir trees’. It 
has been alleged that only three States 
of India, namely, Himachal Pradesh, 
Uttar Pradesh and Jammu and Kashmir 
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have Chir forests, The petitioners have 
alleged that the State of Himachal Pra- 
desh and Uttar Pradesh stopped selling 
resin for the last several years in view 
of establishment of factories in public 
and joint sectors and that the State of 
Jammu and Kashmir was selling resin 
by public auction. Some time after Octo- 
ber 1978 the State of Jammu and Kash- 
mir, it has been further alleged, virtual- 
Iy created monopoly in favour of three 
existing industrial units and committed 
to supply them about 17,000, M. T. of 
resin for long time to come, There is a 
public sector unit in Jammu which con- 
sumes about 3,009 tons of resin per 
year. Several small scale industries, 
according to petitioners, were assured 
supply of resin even as late as 1979, 
notwithstanding the Government’s 
aforesaid industrial policy. In such a 
situation, being unable to procure raw- 
materials for their industries, the peti- 
tioners approached the relevant authori- 
ties including the Deputy Minister of 
Industry and the Chief Minister of 
Jammu and Kashmir for allotment of 
raw-materials but to no avail, (For the 
sake of convenience we shall herein- 
after refer only to the respondents and 
Annexure in W. P. No, 3231 of 1980). 
The petitioners further allege that while 
they were refused allotment of supply 
of raw-materials, respondent No, 1 
made allotments to respondents Nos, 4 to 
16 (hereinafter called “allottee respon- 
dents”) although most of them were not 
even formally registered at the time of 
making the impugned orders of allot- 
ment, : 


The petitioners contend that in the 
circumstances they were adversely dis- 
criminated against while respondents 
Nos. 4 to 16 were favoured and as such 
the impugned orders are liable to be 
struck down as violative of Article 14 
of the Constitution of India. 

4. The impugned orders have been an=- 
nexed as annexures N to Z-1. The letter 
of allotment (Annexure X) in favour of 
M/s. Sud Pine Industries (respondent 
No, 27) is in the following terms :— 

“Sub: Supply of resin to M/s. Sud Pine 
Industries Kunwani for their factory at 
Talab Jammu. 

Government 
dated 30-5-1980. 

In partial modification of Government 
order No, 28 ~- DIC of 1979 dated 20-1- 
1975 sanction is accorded to the supply 
of crude (oleo) resin 700 tonnes per 
annum by the Forest Deptt, to M/s Sud 


Order No. 175 DIC/1980 
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Pine Industries for their factory ať 
Kunjwani Talab Jammu on the terms and 
conditions specified in the above said 
order. The supply of resin shall be sub- 
ject to its being reviewed by the Govern- 
ment with due regards to its availability 
from year to year, 

By order of the Govt, of J. & K, 

Sd/- 

(Sheikh Ghulam Rasool) 

Secretary to Government,” 
The orders as per Annexures L to W in 
favour of respondents 17 to 26 are 
identical in material parts, It will be 
sufficient if the material portion of An- 
nexure N is quoted. It runs thus: 

“Sanction is accorded to the supply of 
crude (oleo) resin by the Forest Depart- 
ment to M/s. Kashmir R & T works, 
Srinagar, for their factory at Srinagar, 
subject to the terms and conditions of the 
agreement to be entered into between 
the Forest Department and the party 
and on the following specific conditions: 

1. The Forest Department will supply 
Crude (oleo) rasin @ 700 TPA to the 
firm from the date the Unit is formally 
registered subject to its being reviewed 
with due regard to its availability from 
year to year; 

2. The resin will be supplied @ Rupees 
320/- per quintal, unless otherwise re- 
viewed on year to year basis, 

3. The cost of empty tin will be charg- 
ed @ Rs. 5/- per tin in addition to the 
above rate; 


4, By order of the Government af 
Jammu and Kashmir, 

Sd/- Sheikh Ghulam Rasool 
Secretary to Government”, 
(emphasis added) 

5. If is obvious that the industries of 
these respondents were not formally re- 
gistered at the time of the impugned 
orders of allotment. 

6. The State of Jammu and Kashmir 
(Respondent No, 1) have filed a counter 
affidavit. They have not denied the 
material allegations of the petitioners 
but they say that the allocations have 
been made in order to implement the 
industrial policy of the Staté Govern- 
ment as enunciated in a “Report of the 
Development Review Committee, Jammu 
and Kashmir” a committee headed by 
Shri L, K. Jha, the Governor of the 
State, Respondent No, I has quoted 
from the report the ‘Goals’ of the indus- 
trial policy which read s 

“The balanced economic 
of the State will obviously, 
the foremost concerns of the 


development 
be one of 
Govern= 


1981 Om Prakash v. 
ment, They would like to emphasis 
maximum self-sufficiency and self-re- 


liance consistently with the need to pro- 
mote the requisite and desirable degree 
of inter-dependence with other parts of 
the country, The objective will be to 
secure the most prudent and beneficial 
utilization of the natural resources and 
skills peculiar to this State: to achieve 
the maximum possible rate of economic 
growth, consistently with the need to 
secure a degree of balanced regional de- 
velopment as well as balance between 
the rural areas and the urban, to maxi- 
mise State per capita income, and to 
generate the maximum employment 
potential, 

Many areas of the State are as cut off, 
isolated and poor as they were at the 
dawn of independence. We have to 
improve the living standards in these 
specially backward areas for whom in 
terms of the quickest mode of transpor- 
fation, Srinagar is more distant than the 
State is from Kerala. 

Many sections of the community si- 
milarly, like Scheduled Castes, Gujara 
and Bakarwalas and other backward 
class need to be assisted in their speedy 
uplift, 

Ladakh needs a visible acceleration of 
the tempo of its development so that our 
people in this far flung and difficult 
frontier area can realise the full fruits 
of development in the shortest possible 
time”, 

Respondent No, 1 has given the dis- 
trictwise break-up of the applications re- 


ceived from different regions, It is as 

follows 3. 
Jammu — 63 
Udampur — 10 
Rajouri — 1 
Poonch — 1 
Doda — 1 
Kathua — 9 
Anantnag — 2 
Srinagar — ll 
Outsiders — 12 
Grand Total 
Applications 110 


They have also shown the allotments 
of resin districtwise, The industries of 
the respondents Nos. 4 to 16 are also small 
scale industries, The break-up of the 
small scale industries as given in An- 
nexure R, II (in W, P. No. 3464) shows 
that Jammu has the largest number of 
units namely, 10, Second comes Srinagar 
with 4, then come Udampur with 3, 
Kathua {in Jammu Division), Anantnag 
and Baramulla (in Kashmir Division) 
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with one each. Rajouri in Jammu Divi- 
sion has none. It appears that the in- 
dustries of the present applicants are 
also in Jammu region and those of re- 
spondents Nos. 4 to 16 also appear to have 
been located in the Jammu region, In 
their affidavit at para 3 respondent No, 1 
has stated that all the applications for 
allocation of resin were considered from 
time to time at various levels by the 
State Government and it was decided on 
May 30, 1980 as follows : 

(a) The allotment of resin to the ex- 
isting unit should be rationalised, 

(b) Applications received from various 

districts be considered for allotment of 
resin, 
The State Government have submitted 
that they made no promise of supply of 
raw-material in favour of any of the 
petitioners. The petitioners have sub- 
mitted, in our opinion, correctly, that as 
there were already 10 units functioning 
in small scale sector in the Jammu re- 
gion and inasmuch as the allottee re- 
spondents’ industries were also located 
in the Jammu region, allocations in their 
favour would be inconsistent with the 
Government’s industrial policy, 


7. In the instant case, respondent 
No, 1 as well as the other parties has 
taken reliance on their industrial policy 
statement as stated above, We have al- 
ready quoted the relevant portions of 
the State Industrial Policy Statement. 
The Government have stated that they 
have considered all the 110 applications 
including those of the petitioners coming 
from industrialists of different parts of 
the country. They have stated, and their 
statement is corroborated by the docu- 
ments, that there is preponderance of in- 
dustries in the Jammu region and indus- 
tries of the petitioners as well as res- 
pondents Nos. 4 to 16 were also function- 
ing in the same region. Respondent 
No, 1 has not explained as to how and 
on what basis, if any, the allotments 
were made by the impugned orders in 
favour of the new allottees whose in- 
dustries were located in the Jammu re- 
gion, 


Pawan Kumar Sharma, the petitioner 
in W. P, No, 3231 of 1980, states that, his 
industry was provisionally registered 
under the Provisional Registration Cer- 
tificate dated 29-1-1976, It was further 
extended for further short periods, He 
says that as there was assurance from 
the authorities that raw-materials will 
be alloted to him after he completed the 
installation of requisite machinery, 
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The J. K. Rosin and Turpentine In- 
dustries of petitioner Om Prakash Sud 
-was provisionally registered in the year 
1975, He was also approaching the Gov- 
ernment from time to time to get allot- 
ment of the raw-materials but got no 
favourable reaction from the Govern- 
ment, He states that he had already 
established his factory and got it insured 
for a sum of Rs, 6.80 lakhs, He obtained 
raw-material from the open market and 
was running his industry. 


Petitioner, Ravindra Dutt of M/s 
Dinesh Rosin and Turpentines in W, P. 
No. 3465 of 1980 alleges that his industry 
was ‘provisionally registered on. i25-10- 
1975, which was extended upto April, 
1979. Letter of 31st May, 1979 shows 
that his industry was later on formally 
registered as a small unit, This factory 
was producing resin and turpentine ouf 
of the resin which he purchased from 
open auction, He was approaching the 
Government from time to time to get 
requisite quantity of raw-materials but 
failed to get it. l 

Petitioner, Shamlal Kapoor, Director 
of Jammu Resin Enterprises Private 
Limited, alleges that his industry was 
formally registered with the Govern- 
ment of J & K., He alleges that his in- 
dustry was functioning for a long time 
and trying to get necessary quota of 
raw-materials from respondent No, iL 
He owas approaching the Govern- 
ment to get requisite quota, Sud Pine 
Industries was provisionally registered on 
103.78, and formally registered on 10.19.78 
It appears from Annexure N, in respect 
of respondent M/s, Kashmir R & T 
‘Works (respondent No, 17), Annexure O 
in respect of M/s, Sun Shine R & T In- 
dustries (respondent No. 18), An- 
nexure P in respect of M/s, Woolan Paints 
and Chemicals Scopore (respondent 
No, 19) Annexure Q in respect of M/s. 
Pine Wood Products Company (respon~ 
dent No, 20), Annexure R in respect of 
M/s, Haji Mast Ali Slaria (respondent 
No, 21), Annexure S in respect of M/s, 
Phyto Chemicals (respondent No, 22), 
Annexure T in respect of M/s, New Hi- 
malayan Paints and Chemicals (respon- 
dent No, 23), Annexure U in respect of 
M/s, S. K, Chemical (respondent No, 24), 
Annexure V in respect of M/s, Rajindra 
R., & T (respondent No, 25) and An- 
nexure W in respect of M/s, Bharat 
Paints and Chemicals (respondent num- 
ber 26) that the allotments were made 
in their favour “from the date the unit 
is formally registered” which shows that 
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industries were not even registered at the 
time of the impugned orders of this al- 
lotment. Respondent M/s. Rajindra R 
& T Industries, Udhampur, appears to 
stand on a different footing, He appears 
to have fulfilled all the conditions re- 
quired for allocation of resin in accor- 
dance with the policy of the State of 
J, & K. The industry is an experienced 
one and the factory started production 
of resin and turpentine at Hoshiarpur 
since 1948, It is a firm registered under 
the Indian Partnership Act and has long 
experience in the business including 
resin and turpentine since 1948. The in- 
dustry set up a factory in 1970, in the 
rural industrial estate near Udhampur 
which is a backward area, The industry 
was provisionally registered in 1970, and 
formal registration was granted on 
29-2-1974, It applied for adequate 
quantities of raw-materials and was al- 
lotted only 200 tons although it had 
been sanctioned 1500 per ton per annum 
since 1975, 


Respondent M/s, Sud Pine Industries, 
M/s, Kashmir R, & T, Works, Bakshi 
Rosin & Turpentine and M/s, K, C. Soni 
Bakshi also appear to be on different 
footings, It appears from ‘Annexures ‘x’ 
and ‘Y’ that the first two industries have 
already been formally registered, They 
are existing units having already started 
production, So far as respondent M/s. 
Bakshi Rosin and Turpentine is concern- 
ed, it had already set up factory and 
started production, It was provisionally 
registered as early as 1976, and the unif 
is located in a backward area, So far 
as respondent K, C, Soni Rosin & Tur- 
pentine is concerned, if was formally 
registered on 19-4-1979, This unit is 
Jocated in a remote backward area of 
the State, | 


8. “Equality before the Law” or, 
“equal protection of the laws” within 
the meaning of Article 14 of the Consti- 
tution of India means absence of any 
arbitrary discrimination by the law or in 
their administration, No undue favour 
to one or hostile discrimination to an- 
other should be shown, A classification 
js reasonable when it is not an arbitrary 
selection but rests on differences perti- 
nent to the subject in respect of which! 
the classification is made, The classifi- 
cation permissible must be based on 
some real and substantial distinction, a 
just and reasonable relation to the ob- 
fects sought to be attained and cannot 
be made arbitrarily and withouf any! 
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substantial basis... (See State of 
West Bengal v, Anwar Ali, 1952 SCR 
284: (AIR 1952 SC 75)), The classification 
must not be arbitrary but be rational, 
that is to say, it must not only be based 
on some qualities or characteristics 
which are to be found in all the persons 
grouped together and not in others who 
are left out, Those qualities or char- 
acteristics must have a reasonable rela- 
tion to the object of the law, In order 
to pass the test, two conditions must bé 
fulfilled, namely, (1) that the classifica~ 
tion must be founded on an intelligible 
differentia which distinguishes those that 
are grouped together from others, and 
and (2) that that differentia must have a 
rational relation to the object sought to 
be achieved by the Act. The differentia 
which is the basis of the classification 
and the object of the Act are distinct 
hings and what is necessary is that 
there must be a nexus between them. 
(See 1952 SCR 284): (AIR 1952 SC 75). 

We are not unaware thaf the rule of 
equality does not mean mathematical 
equality and that if permits of practical 
inequalities, But what is needed is that 
the selection of the quota seekers as in the 
case in hand should have a rational re- 
lation to the object sought to be achiev- 
ed in the industrial policy decision of the 
State, If the selection or differentiation 
is arbitrary and lacks a rational basis it 
offends Article 14, $ 












9. In the insfanf case, although the 
State Government has taken reliance on 
the State Industrial Policy decision re- 
ferred to above, they do not appear to 
have followed it in practice, except m 
the cases of the five respondents refer- 
red to above, In fact no reasonable basis 
has been adopted in making the allot- 
ments in favour of the new  allottees 
and denying allotments to the petitioners. 
In the circumstances the petitions are 
partly allowed, the impugned orders of 
allotments except in favour of respon- 
dents, M/s, Rajindra Resin and Turpen- 
tine Industries, M/s, Sud Pine Industries 
M/s, Kashmir R & T Works, M/s, Bakshi 
Resin & Turpentine and M/s, K, C, Soni 
Rosin & Turpentine are quashed, The 
petitions are partly allowed, The Rules 
are made absolute except as against these 
five respondents, The respondent No, T, 
the State of Jammu and Kashmir, is 
directed to make the other allotments of 
the raw-materials to the applicants in 
the light of the observations made above. 

10, Respondent No, 1 shall pay costs 


Jagdeo Singh v. Mihi Lal 
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of Rs, 100.00 to each of the petitioners, 
Petitions partly allowed, 





AIR 1981 SUPREME COURT 1005 
(From :— Allahabad) 


A. C, GUPTA AND 
E, S, VENKATARAMIAH, JJ. 

Civil Appeal No, 1294 (N) of 1969, D/- 
4-9-1979, 5 

Jagdeo Singh and others, Appellants 
v. Mihi Lal and others, Respondents, 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), See, 20 — 
In 1356 F name of M recorded ag person 
in possession of disputed plots — M 
could rely on the entry for purposes of 
Section 20. (Para 3) 

(B) U. P. Land Revenue Act (3 of 
1901), Section 39 — Order correcting 
entry passed by Tahsildar — Order was 
without jurisdiction —. Fact that there 
was no appeal against the said order was 
immaterial, (Para 2) 


Cases Referred : Chronological Paras 
AIR 1965 SC 54:(1964) 7 SCR 800 3 
_ 1964 All LJ 805 3 
AIR 1961 SC 1433 (1961) 1 SCR 564:1961 

All LJ 27 3 

‘A, C. GUPTA, J:— This appeal by spe- 
cial leave is from a judgment of a Divi- 
sion Bench of the Allahabad High Court 
affirming a decision of a learned single 
Judge of that Court allowing a writ peti- 
tion made by the first respondent, 

2. These are the facts of the case, 
There is no dispute that in 1356 fasli 
(1-7-1948 to 30-6-1949) first respondent 
Mihi Lal’s name was recorded as the 
person is possession of the disputed plots, 
It appears that earlier, in 1945, the re- 
venue Court had passed an order for his 
eviction from the land in a proceeding 
under Section 175 of the U, P, Tenancy 
Act, 1939 initiated by the appellants 
Mihi Lal’s name, however, continued to 
be recorded against these plots as oc- 
cupant for several years; either Mihi Lal 
continued to be in possession of the 
plots or somehow got back into posses- 
sion as would appear from the fact that 
on June 27, 1952, another proceeding 
was instituted under Section 180 of the 
said Act for his eviction, Before this 
proceeding was concluded, the village 
came under consolidation operations. 
The appellants filed an objection saying 
that Mihi Lal had no right to the land, 
This objection was allowed by the Con- 
solidation Officer and was upheld by 
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the Additional Settlement officer and also 
by the Deputy Director of Consolidation, 
Mihi Lal then filed the writ petition in 
the High Court out of which this appeal 
arises challenging the order of the con- 
solidation authorities, 


3. S. 20 of the U, P. Zamindari Aboli- 
tion and Land Reforms Act, 1950, so far 
‘as it is relevant for the present purpose, 
provides that every person who was re- 
corded as occupant of any land in the 
Khasra or Khatauni of 1356 Fasli pre- 
pared under the U. P, Land Revenue Act, 
1901 shall be entitled to retain possession 
thereof. There is no dispute that Mihi 
Lal’s name was recorded as occupant of 
the disputed land in 1356 Fasli, On be- 
half of the appellants before us, it was 
argued in the High Court that in view 
of explanation II to Section 20 of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1950, the erroneous entry. 
in the name of Mihi Lal should be 
deemed to have been corrected. Sec, 20 
has four explanations of which the 
second and the third are relevant. The 
second explanation provides that where 
an entry has been corrected before the 
date of vesting of the estates in the 
State which was on July 1, 1952, the 
corrected entry shall prevail. Explana- 
tion III lays down that for the purposes 
of the second explanation, “an entry 
shall be deemed to have been corrected 
before the date of vesting if an order or 
decree of a competent Court requiring 
any correction in records had been made 
before the said date and had become 
final even though the correction may not 
have been incorporated in the records”. 
It was pointed out that on September 7, 
1949 the Tehsildar had corrected the 
entry and removed the name of Mihi 
Lal in a proceeding under Section 39 of 
the U. P. Land Revenue Act, 1901 (Act 
No, III of 1901), This was also what 
weighed with the consolidation authori- 
ties in upholding the objection preferred 
by the appellants, The High Court over- 
ruled this contention on the view that 
as the law stood at the time when the 
Tehsildar had made the order he had no 
jurisdiction to correct the entry. It does 
appear that the appellants before us ap- 
plied to the Tehsildar under S. 39 (1) of 
the Act for correction of the entry, Sub- 
section (2) of Section 39 empowered the 
Tehsildar to “make such inquiry as ap- 
pears necessary and then refer the case 
to the Collector” who was to dispose of 
the case in accordance with the other 
provisions of the Act. It is clear, there- 


Rattan Singh v. State of Punjab 
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fore, that Tehsildar had no Jurisdiction 
to make an order correcting the entry. 
Counsel for the appellants contended 
that if the Tehsildar’s order was wrong, 
Mihi Lal could have preferred an appeal 
to the appellate authority which he did 
not do, But, as the High Court points 
out, “if the Tehsildar’s order was without 
jurisdiction and was not given effect to 
there was no need for Mihi Lal to file an 
appeal against the order. He 
could rest content with the existing en- 
tries in the village papers”. It has been 
held by this Court in the Upper Ganges 
Sugar Mills Ltd, v. Khalil-ul-Rahman, 
(1961) 1 SCR 564: (AIR 1961 SC 143) and 
Amba Prasad v. Abdul Noor Khan, 
(1964) 7 SCR 800: (AIR 1965 SC 54), 
that in order that a person can take the 
benefit of Section 20 what is required is 
that he should have been recorded m 
occupation of the land in dispute in the 
year 1356 Fasli. Thus, Mihi Lal could 
and did rely upon that entry for the 
purposes of Section 20 of the U. P. Za- 
mindari Abolition and Land Reforms 
Act, 1950. 

4, We find no reason to interfere with 
the order passed by the High Court, The 
appeal is dismissed, but in the circum- 
stances of the case without any order as 
to costs, 

5. We are grateful to Mr, O, P, Rana 
who at our request assisted us Amicus 
Curiae in this case, 

Appeal dismissed. 





AIR 1981 SUPREME COURT 1006 
(From:— Punjab & Haryana) 
A. C. GUPTA AND E. S, 
VENKATARAMIAH, JJ, 
Civil Appeal No, 1583 (N) of 1969, D/- 
23-8-1979. 
Rattan Singh and others, Appellants 
State of Punjab and others, Respondents, 
Constitution of India, Article 226 — 
Delay and laches — Consolidation 
scheme framed in 1964 not challenged 
till October 1968 — Other land-holders 
who were likely to be affected if scheme 


was disturbed not impleaded — Held 
dismissal of writ petition in limine was 
justified. (Para 1) 

JUDGMENT :— This is an appeal 


from an order of the Punjab & Haryana 
High Court dismissing in limine the writ 
petition filed by the appellants before us 
challenging the scheme of consolidation 
of holdings relating to Village Bhawani- 
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pur, Tehsil Garhsankar, District Hoshiar- 
pur. Punjab. The scheme prepared by the 
Consolidation Officer was confirmed by the 
Settlement Officer on February 11, 1964. 
In April, 1966 it was revoked by the 
Additional Director, Consolidation of 
Holdings, but the revocation was set 
aside by the High Court in December, 
1967 on a writ petition made by 59 other 
land-holders of the village. All these 
years, the appellants did not raise any 
objection to the scheme, It was only 
in October, 1968 that they moved this 
Court challenging the scheme but the 
writ petition which they filed was with- 
drawn and in December, 1968, they filed 
a writ petition in the High Court which 
was dismissed in limine as stated earlier. 
That the appellants did not question the 
validity of the scheme framed in 1964, 
until October, 1968, has already been 
stated. They did not also implead in 
their writ petition in High Court the 
other Jand-holders who were likely to 
be affected in case this scheme was dis- 
turbed, For these reasons, we think 
that the High Court was justified in dis- 
missing the writ petition in limine, The 
appeal is dismissed, There will be no 
order as to costs, 

Appeal dismissed. 





AIR 1981 SUPREME COURT 1007 
(From: Punjab and Haryana)* 


O, CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No, 23 of 1976, D/- 
20-2-1981, 

State of Punjab, Appellant v. Charan 
Singh, Respondent. 

Prevention of Corruption Act (2 of 
1947), S. 5 (1) (d) read with S. 5 (2) — 
Offence under — Prosecution for 
Non-compliance with R. 16.38 of Punjab 
Police Rules — Acquittal of accused by 
High Court on such ground — Not per- 
mitted. (Punjab Police Rules (1934), 
R. 16.38). Cri. Appeal No. 396 of 1972, 
D/- 21-11-1973 (Punj and Har), Reversed. 

The accused who alleged to have com- 
mitted offence under S, 5 (1)(d) read with 
S. 5 (2), cannot be acquitted by the High 
Court merely on the ground that there 
was non-compliance with the provisions 
of R. 16.38 of Punjab Police Rules. 
Cri. Appeal No. 396 of 1972, D/- 21-11- 


*Criminal Appeal No. 396 of 1972, Dj/- 
21-11-1973 (Punj and Har), 
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1973 (Punj and Har). Reversed. 1965-67 
Pun LR 438, Approved. (Para 2) 

Rule 16.38 of Punjab Police Rules 
dealing with procedure for departmental 
punishment is not designed to be a con- 
dition precedent to the launching of a 
prosecution in a Criminal Court; it is in 
the nature of instructions to the depart- 
ment and is not meant to be of the nature 
of a sanction or permission for a pro- 
secution. Nor can it override the provi- 
sions of the Criminal Procedure Code and 


Prevention of Corruption Act. (Para 2) 
Cases Referred: Chronological Paras 
(1965) 67 Pun LR 438 1, 2 


O. P. Sharma, M. S. Dhillon. for Ap- 
pellant; K. K. Manchanda, B. Datta, for 
Respondent. 

O. CHINNAPPA REDDY, J.:— The re- 
spondent was convicted by the learned 
Special Judge, Ludhiana, of an offence 
under Sec. 5 (1) (d) read with Sec. 5 (2) 
of the Prevention of Corruption Act and 
sentenced to suffer rigorous imprison- 
ment for a period of one year and to pay 
fine of rupees one hundred, On appeal, a 
learned single Judge of the High Court 
acquitted the respondent on the ground 
that there was non-compliance with the 
provisions of Rule 16.38 of the Punjab 
Police Rules, 1934. An application for the 
grant of a Certificate under Art. 134 (1) 
(c) of the Constitution was moved before 
the learned single Judge and was granted. 
The learned single Judge observed that 
when the case was argued before him, an 
earlier judgment of a Division Bench of 
the Punjab High Court in Hoshiar Singh 
v. The State, (1965) 67 Pun LR 438 at 
p. 442 was not brought to his notice and 
that had the decision been brought to his 
notice he would not have allowed the ap- 
peal merely on the ground that there was 
no compliance with Rule 16.38 of the 
Punjab Police Rules. 


2. The learned single Judge of the 
High Court was clearly wrong in acquit- 
ting the respondent on the ground that 
there was non-compliance with the provi- 
sions of Rule 16.38. A perusal of Chap-|- 
ter XVI of the Punjab Police Rules shows 
that the provisions of the Chapter deal 
with Departmental punishments and the 
procedure to be followed in imposing 
such punishments. Guidance is given as 
to how Police Officers guilty of miscon- 
duct and criminal offences may be dealt 
with. The Chapter begins with Rule 16.1, 
the first clause of which is as follows: 

“No police officer shall be depart- 
mentally punished otherwise than as pro- 
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vided in these rules”, 

Thereafter the rules refer in some detail 
to the various punishments which may be 
imposed and provides for suspension, 
subsistence etc, Rule 16.24 makes ex- 
haustive provision for the procedure in 
Departmental enquiries, Provision for re- 
view and appeal is made in the subse- 
quent rules, Rule 16.38 prescribes — more 
correctly we may say — Rule 16.38 lays 
down the guidelines of the procedure to 
be followed when a Superintendent of 
Police receives any complaint about the 
commission of a criminal offence by a 
police officer “in connection with his offi- 
cial relations with the public’, The 
Superintendent of Police is enjoined to 
give immediate information to the Dis- 
trict Magistrate who is thereupon to de- 
cide whether the investigation of the 
complaint shall be conducted by a Police 
Officer or by a Magistrate, It is stated 
that though ‘a judicial prosecution shall 


normally follow’, the matter may be dis-. 


posed of departmentally if the District 
Magistrate so orders, for reasons to be 
recorded, The further Departmental pro- 
cedure is prescribed by the remaining 
clauses. It is clear that Rule 16.38 is not 
designed to be a condition precedent to 
the launching of a prosecution in a Cri- 
minal Court; it is in the nature of instruc- 
tions to the Department and is not meant 
to be of the nature of a sanction or per- 
mission for a prosecution, Nor can if 
override the provisions of the Criminal 
Procedure Code and the Prevention of 
Corruption Act. We agree with the ob- 
servations of Dua and Mahajan JJ. in 
Hoshiar Singh v, The State, ( (1965) 67 
Pun LR 438) where they said: 

“44.1 do not think Rule 16.38 was in- 
fended or could have the effect of impos- 
ing as a condition precedent to the trial 
of a police officer in a Court of Iaw, a 
sanction or an order by the District 
Magistrate, as contemplated therein. The 
language appears to me to be confined 
only to departmental enquiries, The in- 
vestigation for establishing a prima facie 
case is merely meant to guide the District 
Magistrate, uncontrolled by the opinion 
of the Superintendent of Police, whether 
or not a departmental proceeding should 
be initiated against the guilty party, and 
it is the procedure and the punishment 
controlling the departmental proceedings 
alone, which appear to have been pre- 
scribed by this rule”, 


3. We have, therefore, no option buf 
to set aside the order of acquittal passed 


State of Punjab v, Kuldip Prakash 


AIR. 


by the High Court and remand the matter 

to the High Court for fresh disposal in 

accordance with law, It is so ordered. 
Appeal allowed, 


AIR 1981 SUPREME COURT 1008 
(From: Punjab and Haryana) 
A, D, KOSHAL, V. B. ERADI AND 
R. B, MISRA, JJ, 

Criminal Appeal No, 352 of 1975, D/- 
30-1-1981, 

State of Punjab, Appellant v, Kuldip 
Prakash, Respondent. 

Constitution of India, Art. 136 — Ap- 
peal against acquittal — Offence under 
Prevention of Corruption Act (2 of 1947), 
S. 5 (2) — Prosecution witnesses giving 
three different versions of case — Con- 
flicting and contradictory evidence — 
Acquittal of accused by High Court — 
Case, held, not fit for interference. 

(Para 3) 

KOSHAL, J.;— This is an appeal by 
special leave against a judgment of the 
High Court of Punjab and Haryana ac- 
quitting the respondent of an offence 
under Section 5 (2) of the Prevention of 
Corruption Act of which he was convict- 
ed by the Special Judge, Sangrur and was 
awarded a sentence of rigorous imprison- 
ment for 6 months and a fine of Rs. 100/-, 
the sentence in default of fine being 
rigorous imprisonment for a month, 


2. According to the case for the pro- 
secution, the respondent had accepted 
a bribe of Rs, 50/- from two partners of 
a book-binding firm of Sangrur, known as 
M/s, Royal Book Binders, after a trap 
had been laid for his apprehension, Out 
of the two partners, one has fully sup- 
ported the prosecution with a deposition 
to the effect that he and his partner had 
handed over currency notes worth Rs, 50/- 
over which some powder had been 
sprinkled by the police, to the respon< 
dent who then put the same into a purse 
and placed the purse in his pocket. His 
partner, namely, Ramesh Kumar (P, W, 3), 
has given another version of the manner 
in which the bribe was demanded and 
accepted. According to Ramesh Kumar, 
the respondent never touched the money, 
but the same was put in his (respon< 
dent’s) pocket by Ramesh Kumar himself 
at the behest of the respondent. Another 
link in the chain of the prosecution case 
was that Gorakh Nath (P. W. 6) had act- 
ed as a shadow witness and it was after 
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he had given a signal indicating the ac- 
ceptance of the money by the respondent 
that the later was apprehended and the 
money was recovered from his purse. In 
this state of conflicting evidence, while 
the learned Magistrate chose to ignore the 
stand taken by Ramesh Kumar (P. W. 3) 
and Gorakh Nath (P. W. 6) to the extent 
that they had not supported the prosecu- 
tion, the High Court did not consider the 
testimony of Rajinder Kumar (P. W. 4) 
and the police officials who were members 
of the raiding party to be reliable enough 
in view of the fact that all of them were 
“trap witnesses” and were not only not 
corroborated by independent evidence 
but were contradicted in important 
aspects of the prosecution case by other 
witnesses for the prosecution itself, 


3. After hearing Mr. O. P. Sharma 
for the State at length, we do not think 
it a fit case for our interference. The im- 
pugned judgment is one of acquittal and 
we do not find anything wrong with it. 
On the other hand, we are of the opinion 
that the High Court was justified in tak- 
ing the view that it did when it found 
that there were three versions of the pro- 
secution case given by its own witnesses. 
Accordingly we find the appeal without 
merit and dismiss it, 

Appeal dismissed, 





AIR 1981 SUPREME COURT 1009 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 
Writ Petns. Nos, 5600, 5601. 5615-5689- 
5697 and 6283-6307 of 1980, D/- 27-2-1981, 


Miss Arti Sapru ete., Petitioners v. 
State of Jammu and Kashmir and others, 
Respondents, 


(A) Constitution of India, Arts. 14, 15 (4) 
— Admission to Medical College — Recti- 
fication of imbalance in different parts of 
State — More than 95% of villages classi- 
fied as socially and educationally back- 
ward calling for reserve quota — Absence 
of intelligible data — Held, classification 
suffered from arbitrariness — Reservation 
on ground that candidates hailed from 
rural areas was unconstitutional. AIR 
1975 SC 563, Foll. 

(Paras 9, 10, 16 and 22) 

(B) Constitution of India, Art. 14 — 
Admission to Medical College — Eligible 
candidates — Viva voce examination — 


CY/CY/B410/81/SSG 
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Arti v. State of J. & K. 


S. Ç. 1009 


Allocation of 30% of total marks — Time ' 
spent on each candidate not more than 4 
minutes — State Government directed to 
revise marks ratio — Selection Commit- 
tee should devote sufficient time for in- 
dividual interview. (Paras 11, 12) 

(C) Constitution of India, Art. 32 — 
Petition challenging admission of candi- 
dates to Medical College — Plea of fav- 
ouritism on account of relationship or 
friendship of selected candidate, with 
members of Selection Committee — Held, 
such allegations were extremely vague 


and sketchy. (Para 14) 
Cases Referred: Chronological Paras 
ATR 1981 SC 487 - 11, 12 
AIR 1980 SC 1975 4, 5, 7, 11 


AIR 1975 SC 563: (1975) 2 SCR 761 10 
AIR 1971 SC 2303: (1971) 2 SCR 430 411 

Mr. Soli J. Sorabjee, Sr. Advocate. (In 
WPs. 5600-5601 of 1980); Mr. O. N. Tikku, 
Sr. Advocate (in WPs 5615, 5689-5697 of 


1980), Mr. E. C. Agarwala, Mr. 
M. L. Bhatt, Mr. R. Satish and 
Mr. V. K. Pandita, Advocates. (In WP 


Nos. 5600-5601, 5615 and 5689-97 of 1980) 
and Mr. M. K. Ramamurty, Sr. Advocate 
Miss R. Vaigai, M/s. Joginder Singh and 
J. Ramamurthy, Advocates (in W, P. 
Nos. 6283-6307 of 1980), for Petitioners; 
Mr. S. N. Kacker, Sr. Advocate Mr. Altaf 
Ahmad, Advocate, for Respondents in all 
the W. Ps. 


R. S. PATHAK. J.:— The petitioner 
challenges the admission of a number of 
candidates to the M. B. B. S. course in 
the Government Medical College, Sri- 
nagar for the session 1980-81. The peti- 
tioner, who had also applied for admis- 
sion, was denied it. She contends that the 
criteria adopted in granting admission is 
discriminatory, unreasonable and void. 


2. The Principal, Government Medical 
College, Srinagar invited applications by 
3rd April, 1980 for admission to the 
M. B. B. S. course for the session 1980-81, 
and the notice specified the qualifying 
examinations of the Board of Secondary 
Education, Kashmir, or any other equiva- 
lent Board or University which constitut- 
ed the basis of eligibility. The manner and 
procedure governing the eligibility for 
admission had been set forth in a Gov- 
ernment order of 3rd April, 1978, which 
laid down that a Selection Committee 
constituted by the Government would 
determine the inter se merit of eligible 
candidates on the basis of an interview 
for judging their (a) physical fitness, (b) 
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personality, (c) aptitude, (d) general 
knowledge and (e) general intelligence. 
This Government order was modified by 
a subsequent Government order dated 
23rd June, 1980 and in the result eligible 
cendidates were now required to appear 
not only in the viva voce examination but 
also in an objective test. These two tests 
along with merit in the qualifying exam- 
ination of the Board or University consti- 
tuted the three elements which together 
combined to form a basis for selection. 
The qualifying examination carried 35 
marks, the objective test was allotted 35 
marks and the viva voce examination was 
assigned 30 marks. 


3. Besides the examination base con- 
stituted by the aforesaid three criteria, 
the selection was also determined by a 
distribution of the seats into three dis- 
tinct divisions. Of the total number of 
seats, 50% were earmarked for being 
filled on the basis of open merit, 25% 
were reserved for candidates from Sche- 
duled Castes and other reserved categor- 
ies, one of which was broadly described 
as “specially an educationally backward 
classes” and included candidates from 
(a) areas adjoining actual line of control, 
and (b) areas known as bad pockets in- 
cluding Ladhak. After selection had been 
made as above, the remaining 25% of the 
seats were to be filled ‘on the basis of 
inter se merit to ensure rectification of 
imbalance in the admission for various 
parts of the State, if any, so as to give 
equitable and uniform treatment to those 
parts”. It was also recited that in case 
there was no “visible imbalance”, the 
seats earmarked under that head were to 
be distributed among further “open 
merit” candidates, On 27th June, 1974, 
the percentage of seats reserved for the 
different categories was re-fixed, so that 
60% of the seats were now earmarked 
for admission on the basis of “open 
merit”, 20% for distribution among can- 
didates from the Scheduled Castes and 
other reserved categories including social- 
ly and educationally backward classes, 
and the remaining 20% of the seats were 
earmarked for “ensuring rectification of 
imbalances”. Still another order dated 
21st April, 1976 reduced the reservation 
for removing regional imbalances form 
20% to 18%. 

4. The selection of candidates for ad- 
mission to the Government Medical Col- 
lege, Jammu for the academic year 
1979-80 was challenged in this Court in 
Nishi Maghu v. State of Jammu and 


Arti v. State of J. & K, 


ALR. 
Kashmir, AIR 1980 SC 1975 and the 
Court held that “the classification 
made for rectification of regional im- 


balance without identifying the areas suf- 
fering from imbalance was vague and the 
selections made under that head were ac- 
cordingly invalid’. The Court directed 
that the seats reserved under that head 
should be added to the quota of seats 
earmarked for selection on the basis of 
merit and filled accordingly. 

5. Thereafter, in an attempt to re- 
move the deficiency pointed out by this 
Court in Nishi Maghu (AIR 1980 SC 1975) 
(supra), the State Government published 
Notification No. 41-GR of 1980 dated 24th 
September, 1980 purporting to identify 
certain villages as socially and educa- 
tionally backward for applying the princi- 
ple of “rectification of imbalance’ in 
different parts of the State”. A long sche- 
dule (covering over 60 pages of the re- 
cord before us) was annexed and listed 
some hundreds of villages. 

About the same time, a Government 
order was issued fixing 17% of.the seats 
in the M. B. B. S. course of the medical 
colleges of the State as the admission 
qucta for the purpose of “rectification of 
imbalances”, 


6. From 14th to 17th July, 1980, as 
many as 660 candidates were interviewed 
by a Committee at Srinagar by way of 
viva voce examination, On 21st July, 
1980 the State Government issued a direc- 
tive that a total list of 125 candidates be 
prepared against all the seats of the two 
Government Medical Colleges, at Srinagar 
and at Jammu. A Selection List was 
finalised taking into account the reserva- 
tions made for various categories and 
classes by the different Government 
orders, and was published on 29th Sep- 
tember, 1980, and the names of 75 candi- 
dates were announced for admission to 
the M. B. B. S course to the Government 
Medical College, Srinagar. 

7. The principal contention of Mr. Soli 
Sorabjee appearing for the petitioner in 
Writ Petitioner No. 5600 of 1980, is that 
notwithstanding this brave attempt to 
meet the constitutional requirement indi- 
cated in Nishi Maghu (AIR 1980 SC 1975) 
(supra) the State Government has failed 
in its purpose. It is urged that there was 
no material before the State Government 
affording a pertinent basis for classifying 
these villages. It is pointed out that al- 
most whole tehsils of different districts 
have been identified as socially and edu- 
cationally backward, ‘bad pockets’ and 
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areas belonging to the line of actual con- 
trol have been included and in the result 
with more than 95 per cent of the villages 
classified as socially and educationally 
backward, the inference must be that al- 
most all of Kashmir Division calls for a 
reservation quota. It is asserted that a 
portion of Srinagar city, which includes 


Sangin Darwaza and Bhagwanpure, has 
also been identified as socially and edu- 
cationally backward. To that class have 


also been added towns where Notified 
Area Committees exist. The submission is 
that the classification is wholly arbitrary 
and without any foundation to sustain it. 
The mere circumstance, it is urged, that 
the classification is defined on the basis 
of villages without anything more de- 
monstrates its unconstitutional character. 

8. The case of the State Government 
is that the classification fully satisfies the 
criterion “social and educational back- 
wardness”, In proof of the assertion it is 
pointed out that the present selection 
shows that candidates from areas not in- 
cluded in this classified category have 
taken 66 seats cut of 75 on the basis of 
open merit. It is conceded that a large 
number of villages have been included in 
the classification, butitis pointed out that 
the greater bulk of the population re- 
sides in the two cities of Srinagar and 
Jammu alone and would be equivalent 
to the population of hundreds of villages 
taken together. The classification is sup- 
ported by the consideration that in the 
nature of things the inhabitants of the 
rural areas are socially and educationally 
backward. It is urged that merely be- 
cause some of the villages are administer- 
ed by Notified Area Committees does not 
remove the stigma of backwardness. It is 
admitted that two reports, popularly de- 
scribed as the Anand Committee report 
and the Sikri Commission report, are 
under consideration by the Government 
but, it is said, as a comprehensive ap- 
preciation of the situation disclosed by the 
two reports of all aspects of social and 
educational backwardness in the State 
has not been made yet the Government 
has proceeded “in its own wisdom” to 
identify the areas suffering from regional 
imbalance, 

9. We are of opinion that the clas- 
sification attempted by the State Govern- 
ment by its order dated 24th September, 
1980 suffers from the vice of arbitrariness 
and must be declared invalid. There is 
no intelligible data before us for sustain- 
ing the classification. No doubt the State 
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Government has acted in its own wisdom, 
but the material to which that wisdom 
was applied has not been disclosed at all. 
The fact by itself that some hundreds of 
villages have been brought within the 
classification is of no assistance whatever. 

10. Over six years ago, this Court in 
State of U. P. v. Pradip Tan ion (1975) 2 
SCR 761 : (AIR 1975 SC 563) ruled that 
in the matter of admission of students to 
medical colleges a reservation in favour 
of candidates on the ground that they 
hailed from igral areas was unconstitu- 
tional. The fourt repelled the argument 
that it was necessary to reserve seats for 
candidates from rural areas because they 
were handicapped in the matter of educa- 
tion, It also rejected the plea that as 
the number of marks obtained by candi- 
dates from rural areas in the qualifying 
test were much lower than the marks 
obtained by the general candidates that 
was an indication of the former’s educa- 
tional backwardness. Ray, C. J., speaking 
for the Court, observed: 

“The reservation for rural areas cannot 
be sustained on the ground that the rural 
areas represent socially and educational- 
ly backward classes of citizens. This 
reservation appears to be made for the 
majority population of the State. 80 per 
cent of the population of the State can- 


not be a homogeneous class. Poverty 
in rural areas cannot be the basis of 
classification to support reservation for 
rural areas.” 

The criterion adopted by the State 
Government cannot be accepted unless 
supported by other relevant considera- 
tions. That a comprehensive under- 


standing of regional imbalances from the 
Anand Committee report and the Sikri 
Commission report has not been possible 
yet affords no justification for an arbitrary 
classification. We are not satisfied that 
the State Government has succeeded in 
bringing the case within Article 15 (4) of 
the Constitution. The material before us 
is woefully inadequate and fails to suffi- 
ciently support the validity of the classi- 
fication. We are of opinion that the 
order of the State Government dated 
24th September, 1980 must be declared 
invalid, 

11. The next contention on behalf of 
the petitioner is that the allocation to the 
viva voce test of 30 per cent of the total 
marks is patently unreasonable and 
arbitrary. Our attention has been drawn 
to the observations of this Court in Ajay 
Hasia v, Khalid Mujib AIR 1981 SC 487 
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where an allocation of more than 15 per 
cent of the total marks for the oral in- 
terview was regarded as arbitrary and 
unreasonable and liable to be struck 
down as constitutionally invalid. It seems 
to us that the State Government would 
have done well to apply its mind serious- 
ly to the evaluation ratio between the 
three criteria adopted for admission, 
When the Government order of 23rd 
June, 1980 dividing the total marks be- 
tween the three criteria was issued, there 
was ample evidence of the principle and 
practice adopted by examining bodies of 
high repute and status in the country. 
The marks ratio adopted by the Union 
Public Service Commission provided wise 
example. Besides, almost 10 years before 
this Court in A. Peeriakaruppan, v. State 
of Tamil Nadu (1971) 2 SCR 430: (AIR 
1971 SC 2303) had expressed its disap~ 
proval of the earmarking of 75 marks 
for the interview test out of 275 
marks. And before the selection process 
was taken in the present case this Court 
had already observed in Nishi Maghu 
(AIR 1980 SC 1975) (supra) that reserving 
50 marks for the interview out of a total 
of 150 marks appeared excessive, especial- 
ly when the time spent was not more than 
4 minutes on each candidate. This pre- 
cisely is what happened here, because on 
the case of the State Government itself 
the average time devoted to the oral 
interview of each candidate was 4 
minutes. However, we are reluctant ta 
interfere on this ground because a clear 
pronouncement that an allocation of more 
than 15% of the total marks to the viva 
voce examination would result in consti- 
tutional invalidity has been made only 
recently, in Ajay Hasia (supra), by this 
Court and that was after the selection 
process in the present case had already 
been taken. We would prefer to impress 
on the State Government that there is 
need to revise the marks ratio because of 
the very real risk future selections will 
face on this score, 


12. The next contention for the peti- 
tioner is that having regard to the num- 
ber of candidates interviewed and the 
time applied to conducting the interview 
no more than two minutes or so could 
have been given on the average to the 
oral interview of each candidate, a period 
demonstrating, in the submission of learn- 
ed counsel, that the selection proces: was 
conducted in a perfunctory manner and 
there was no real application of the mind 
to the selection of candidates, The State 
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Government maintains that the time spent 
was four minutes per candidate. We have 
given the matter our anxious considera- 
tion, and we are unable to hold that there 
is adequate material for striking down 
the selection on this ground. But here 
again the State Government would do 
well to note the observations made by 
this Court in Ajay Hasia (AIR 1981 SC 
487) (supra) in this matter, and to ensure 
that Selection Committees take care tc 
devote sufficient time to the oral inter- 
view of individual candidates having re- 
gard to the several relevant considerations 
which must enter into their judgment re- 
specting each candidate. 


13. We are also told by the petitioner 
that the composition of the Interview 
Committee varied from time to time dur- 
ing the interviews. Therefore, it is said, 
the selection stands vitiated. It is alleged 
that while one member, Shri N. S. Patha- 
nia, Principal, Medical College, Jammu 
joined the Committee some time after tho 
interviews had begun, another member, 
Shri B. R. Kundal, Deputy Commissioner, 
Udhampur was present during a part of 
the proceedings only and left thereafter. 
In regard to Shri N. S. Pathania, it is not 
possible to say that his joining with a 
slight delay has materially affected the 
validity of the proceedings. And as re- 
gards Shri Kundal, it appears that he was 
present on the 14th July, 1980 and accord. 
ing to the petitioner, left on the morning 
of the next day. It will be noticed that 
all the members of the Committee except 
Shri Kundal were persons closely asso- 
ciated with medical education. Shri B. R. 
Kundal was Deputy Commissioner of 
Udhampur. We also do not know what 
was the mode of functioning employed 
by the Committee, whether it was such 
as to invalidate the proceedings if one of 
the members, ex necessitas, was unable 
to participate throughout in them. The 
respondents maintain that at least three 
out of four members remained present 
throughout the proceedings. And accord- 
ing to the petitioner, a proportionately 
small number only of the candidates was 
interviewed when Shri Kundal was pre- 
sent. In all the circumstances, we find it 
difficult to say that Shri Kundal’s absence 
from the Committee vitiated its proceed- 
ings. 

14. Shri Soli Sorabjee then contends 
that a number of candidates were selected 
for admission because of fav- 
ouritism on account of relation- 
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ship or friendship with mem- 
bers of the Selection Committee or be- 
cause they were related to important and 
influential persons in the State. The al- 
legations have for the most part been 
made for the first time in the Rejoinder 
affidavit and there has been no reasonable 
opportunity to the respondents to reply 
to them. Such allegations on this point 
as are contained in the writ petition are 
extremely vague and sketchy, and can 
form no basis for a finding in favour of 
the petitioner. 


15. There is one more contention, and 
that is that the respondents Nos. 7 to 12 
did not apply for admission to the Princi- 
pal, Government Medical College, Sri- 
nagar, and even if they are found to have 
done so their applications must have been 
submitted beyond the time prescribed as 
the qualifying examination in which they 
appeared was held late and the results 
- were announced after the date prescribed 
for submitting the applications at Sri- 
nagar had expired. It appears from the 
record before us that inasmuch as the 
relevant examination was held late and 
the announcement of the results was de- 
layed the State Government permitted 
the candidature of these applicants to be 
considered for inclusion in a common list 
drawn up to cover candidates for admis- 
sion to either of the Government Medical 
Colleges, at Srinagar and at Jammu. Be- 
sides, it is conceded by the petitioner that 
those respondents have an excellent re- 
cord and if they had applied in time for 
admission to the Government Medical] 
College, Srinagar, they would certainly 
have been admitted on the basis of their 
merit. In the circumstances, we do not 
propose to interfere with the grant of ad- 
mission to those respondents, 


16. Accordingly, the only relief which, 
in our judgment, should be awarded to 
the petitioner is the quashing of admissions 
granted in the quota reserved for rectify- 
ing regional imbalances, In consequence, 
those seats must be filled up on the basis 
of open merit. 


17. Writ Petitions Nos. 5601 of 1980, 
5615 and 5689 to 5697 of 1980, which pro- 
ceed on the same lines as Writ Petition 
No. 5600 of 1980, must be disposed of in 
like manner, 


18. The remaining cases, Writ Peti- 
tions Nos. 6283 to 6307 of 1980 fall in a 
separate category. The petitioners here 
challenge the selection of candidates for 
admission to the M. B. B, S. course in the 
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Government Medical College, Jammu for 
the year 1980-81, and complain of the de- 
nial of admission to them. The facts on 
which these writ petitions have been 
brought and the grounds on which they 
claim relief are substantially the same as 
in Writ Petition No. 5600 of 1980. In- 
deed, Shri M. K. Ramamurthi, learned 
counsel for the petitioners, states at the 
outset that he adopts the submissions 
urged in that case against the validity of 
the admissions granted for the purpose of 
rectification of regional imbalances, in 
regard to the invalidity alleged by the as- 
signing of 30% marks to the viva voce 
examination and also in regard to the 
legal effect on the interview proceedings 
of the absence of some members of the 
Selection Committee during part of the 
proceedings. These points have been con- 
sidered and disposed of by us in that writ 
petition, and those findings are of equal 
validity in these writ petitions also. 

19. Besides this, learned counsel for 
the petitioners raises other contentions. 
He urges that the selections made are not 
in accordance with the Regulations fram- 
ed by the Indian Medical Council under 
S. 33 read with S.19A, Indian Medical 
Council Act, 1956 and therefore violate 
the fundamental right of the petitioner 
guaranteed under Article 15 of the Con- 
stitution. It is contended that the Regula- 
tions are law and are enforceable in a 
court, and that if they are to prevail the 
only reservation permissible is that ip 
favour of Scheduled Castes and Schedul- 
ed Tribes. According to the Regulations, 
it is asserted, a Selection Committee can 
either take into consideration the marky 
obtained in a qualifying examination or 
in the competitive test. Nor, it is said, can 
a viva voce examination be permitted as a 
vehicle for selection. The validity of hold- 
ing a separate objective test is also assail- 
ed as also of assigning 35% of the total 
marks to it. The merit test is challenged 
on the ground that no curricula have 
been prescribed in relation thereto. 


20. Objection to the objective test and 
the viva voce examination is based on the 
ground that they fall outside the scheme 
envisaged by the Regulations made by the 
Indian Medical Council for admission to 
the M. B. B., S. course, The respondents, 
however, question the validity of the 
Regulations. We are then referred by the 
petitioners to clauses (j) and (1) of S. 33, 
Indian Medical Council Act, 1956 in sup- 
port of the contention that the power of 
the Council to make regulations extends 
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to making regulations prescribing the ex- 
aminations and tests for admission. It 
seems to us prima facie that those provi- 
sions do not authorise the Council to do 
so. But we refrain from expressing any 
final opinion in the matter as the Council 
is not a party before us. We are also not 
satisfied that the reservations permissi- 
ble must be confined to Scheduled Castes 
and Scheduled Tribes. Nor do we find 
sufficient basis in the submission that 
there is arbitrariness in providing for 35 
marks to a separate objective test in addi- 
tion to the 35 marks earmarked for the 
qualifying examination. The grounds 
taken before us do not justify the conclu- 
sion that a competitive entrance ex- 
amination is not permissible in law in 
addition to the qualifying examination. 
In regard to the sufficiency of the objec- 
tive test, we are not satisfied that the ab- 
sence of a prescribed formal curriculum 
vitiates the objective test. 


21. The next contention on behalf of 
the petitioners is that the presence of a 
Government official on the Selection Com- 
mittee vitiates its constitution. It is stres- 
sed that the viva voce test to be accept- 
able should be conducted by persons who 
are men of high integrity, calibre and 
qualifications. There is no principle of law, 
so far as we know, disqualifying a Gov- 
ernment official from participating on the 
Interview Committee merely because he 
is a Government official. Nor do we be- 
lieve that a Government official cannot be 
a person of high integrity, calibre and 
gualifications. The constitution of a Com- 
mittee lies in the wisdom of the State 
Government and it is expected that men 
suitably qualified in every respect will be 
appointed to discharge the functions of 
the Committee. So long as the State Gov- 
ernment acts bona fide and on the basis 
of relevant considerations it is not possi- 
ble to say that the appointment of a Gov- 
ernment official is obnoxious to the law. 

22. In the result, the writ petitions 
are allowed insofar that the selection of 
candidates for admission to the M. B. B. S. 
course of the Government Medical Col- 
leges at Srinagar and at Jammu for the 
year 1980-81 made on the basis of rectify- 
ing regional imbalances is quashed and 
the respondents are directed to fill up 
those seats on the basis of open merit. 
The candidates who will be displaced in 
consequence have already completed a 
few months of study and in order to avoid 
serious prejudice and detriment to their 
careers it is hoped that the State Govern- 
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ment will deal sympathetically with their 
cases so that while effect is given to the 
judgment of this Court the rules may be 
suitably relaxed, if possible by a tempor- 
ary merease in the number of seats, in 
order to accommodate the displaced can- 
didates. In the circumstances, there is no 
order as to costs, 

. Petition allowed, 
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= 1981 Tax. L. R. 2929 
(From: 1972 Tax. L. R. 2320 (Goa) } 
P. N. BHAGWATI, V. D. TULZAPURKAR 
AND R. S. PATHAK, JJ. 

Civil Appeals Nos. 1632 of 1973 and 107 
of 1974, Dj- 25-11-1980, 

Chowgule & Co. Pvt. Ltd. and another, 
Appellants v, Union of India and others, 
Respondents. 

And ; 

Union of India and others, Appellanis v. 
Chowgule & Co. Pvt. Ltd. and another, Re- 
spondents. 


Central Sales Tax Act (74 of 1956), Sec- 
tion 8 (3) (b) — Central Sales Tax Rules 
(1957), R. 13 — “Processing” — What is 
— Blending of ore of different qualities for 
obtaining ore of requisite specification — 
It amounts fo processing within contempla- 
tion of S. 8 (3) (b) — Blending done 
through Mechanical Ore Handling Plant — 
Assessee is cntitled to include accessories, 
stores etc. needed for plant, in its registra- 
tion certificate. (1965) 16 SEC 935 (Cal, 
Overruled. 


Though the blending of diferent qualities 
of ore possessing differing chemical and 
physical composition so as to produce ore 
of the contractual specifications cannot be 
said to involve the process of manufacture, 
since the ore that is produced cannot be re- 
garded as a commercially new and distinct 
commodity from the ore of different speci- 
fications blended together, the operation of 
blending would amount to ‘processing’ of 
ore within the meaning of S., 8 (3) (b) and 
R. 13. Consequently, where the blending 
was done through the Mechanical Ore 
Handling Plant, the plant fell within the 
description of “machinery, plant, equipment” 
used in the processing of ore for sale and it 
follows as a necessary corollary that if any 
items of goods were purchased by the as- 
sessee as being intended for use as “machi- 
nery, plant, equipment, tools, spare parts, 
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stores, accessories, fuel or lubricants” for 
the Mechanical Ore Handling Plant, they 


would be cligible for inclusion in the Certi- 
ficate of Registration of the assessee. (1965) 
16 STC 935 (Cal), Overruled. 

(Paras 5, 6, 7) 


Cases Referred: Chronological Paras 
AIR 1980 SC 1227:1980 Tax LR 1706 5 
AIR 1965 SC 891: 16 STC 259 8 
(1965) 16 STC 935 (Cal) 6 
(1959) 10 STC 500 (Bom) 7 

Mr. R. V. Patel and Mrs. Ali Verma, 


Advocates, for Appellants in C. A. No. 1632 
of 1973 and for Respondent in C. A. 
No. 107 of 1974; Mr. V. S. Desai, 
Sr. Advocate, Mr. B. B. Ahuja and M. N. 
Shroff, Advocates, for Appellants in C. A. 
No. 107 of 1974 and for Respondent in C. A. 
No. 1632 of 1973. 

BHAGWATI, J.:— These two appeals by 
special leave are directed against a judgment 
of the Judicial Commissioner, Goa, Daman 
and Diu, partly allowing a writ petition filed 
by Chowgule & Co. Pvt. Ltd. (hereinafter 
referred to as the assessee) for quashing an 
order of the Lieutenant Governor, Goa, 
Daman and Diu dated 22nd August, 1970. 
The question which arises for determination 
in these two appeals is a short one but in 
order to appreciate the arguments bearing 
upon it, it is necessary to state a few facts 
giving rise to the controversy between the 
parties. 

2. The assessee is a private limited com- 
pany carrying on business of mining iron 
ore and selling it in the export market after 
dressing, washing, screening and blending it. 
The assessee owns mines at Sirigao, Pale 
and various other places in the territory of 
Goa. The extraction of ore from the mines 
at Sirigao and Pale is carried on by mecha- 
nised process while the extraction of ore 
from the other mines is done by manual 
labour. When the ore is extracted from 
the mines it is carried to the dressing plant 
where it is washed, screened and dressed 
and then it is stacked at the mining site 
from where it is carried by conveyor belts 
to the river side for being carried by barges 
to the Marmagoa harbour. Before the ore 
is carried from the mining site to the river 
side, its chemical as well as physical compo- 
sition is ascertained by taking samples and 
testing them in the laboratories at each 
major mine and this process is carried on 
every day round the clock in order to ascer- 
tain the chemical and physical composition 
of the ore which comes to Marmagoa har- 
bour. Since the chemical and physical com- 
position of the ore varies from mine to mine 
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and even within the same mine itself, intra- 
mine blending of the ore is carried out at 
the mining site with a view to arriving at 
a certain specified chemical and physical 
composition. When the ore carried by 
barges arrives at the Marmagoa harbour, it 
is stacked in different stock-piles according 
to its chemical and physical composition. 
Since the assessee sells the ore only in the 
export market, it has to supply ore to the 
foreign buyers in accordance with the speci- 
fications required by them and therefore it 
is required to carry out blending of the ore 
mined by it in such a manner as to produce 
ore of the required chemical and physical 
composition. This operation of blending is 
carried out by the assessee, not before the 
loading of the ore inte the ship, but in the 
process of loading itself through the mecha- 
nical ore handling plant. What is done is 
to draw different quantities of ore from 
different stock piles and put them together 
in the mechanical ore handling plant so 
that they get blended in the process of load- 
ing and the blended ore which is actually 
loaded into the ship is ore of the contractual 
chemical and physical composition. The 
mechanical ore handling plant thus performs 
a dual function, namely, blending of ore 
from different stock piles containing ore of 
different chemical and physical composition 
and loading of the blended ore into the 
ship for delivery to the foreign buyers. It 
will thus be seen that the entire activity of 
the assessee is broadly divisible into seven 
different operations, one following upon the 
other, namely, (i) extraction of ore from the 
mine; (ii) conveying the ore to the dressing 
plant; (iii) washing, screening and dressing 
the ore; (iv) conveying of the ore from the 
mine site to the river side; (v) transport of 
the ore from the river side to the harbour 
by means of barges; (vi) stacking of the 
ore at the harbour in different stock piles 
according to its physical and chemical com- 
position; and (vii) blending of the ore from 
different stock piles with a view to produc- 
ing ore of the required specifications and 
loading it into the ship by means of the 
mechanised ore handling plant. The ques- 
tion is whether goods purchased by the as- 
sessee for use in the above operations could 
be said to be goods purchased for use “in 
the manufacture or processing of goods for 
sale or in mining” so as to attract the lower 
rate of sales tax under S, 8 {1) (b) of the 
Central Sales Tax Act, 1956. 


3. It would be convenient at this 
to set out the relevant provisions of 


stage 
the 
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Central Sales Tax Act, 1956 (hereinafter re- 
ferred to as the Act) which have a bearing 
on the question before us. Section 6 pro- 
vides that, subject to the other provisions 
contained in the Act, every dealer shall be 
liable to pay tax under the Act on all sales 
of goods other than electrical energy effect- 
ed by him in the course of inter-State trade 
or commerce during any year. Section 7 
provides for registration of dealers and sub- 
section (1) of this section states that every 
dealer liable to pay tax under the Act shall 
make an application for registration to such 
authority in the appropriate State as the 
Central Government may specify and every 
such application shall contain such parti- 
culars as may be prescribed. Sub-section (3) 
of Section 7 enacts that if the authority to 
whom an application under sub-section (1) 
is made is satisfied that the application is 
in conformity with the provisions of the 
Act and the Rules made thereunder, he shall 
register the applicant and grant to hima 
certificate of registration in the prescribed 
form which shall specify the class or classes of 
goods for the purposes of sub-section (1) of 
S. 8. Section 8 provides inter alia as under 
and we are setting out here the relevant 
part of the section as it stood at the mate- 
rial time: 
“S. 8. (1) Every dealer, who is in the 
course of inter-State trade or commerce — 
(a) sells to the Government any goods; or 
(b) sells to a registered dealer other than 
the Government goods of the descrip- 
tion referred to in sub-sec. (3), 
shall be liable to pay tax under this Act, 
which shall be 3 per cent of his turnover. 
(3) The goods referred to in Cl. (b) of 
sub-section (1) — 
XX XX XX XX 
(b) xx xx xx are goods of the class or 
classes specified in the certificate of regis- 
tration of the registered dealer purchasing 
the goods as being intended for re-sale by 
him or subject to any rules made by the 
Central Government in this behalf, for use 
by him in the manufacture or processing of 
goods for sale or in mining or in the gene- 
ration or distribution of electricity or any 
other form of power.” ` 
Section 13 confers rule-making authority on 
the Central Government and by Cl. (e) of 
sub-section (1) of that section, the Central 
Government is authorised to make rules 
providing for “the enumeration of goods or 
class of goods used in the manufacture or 
processing of goods for sale or in mining or 
ir. the generation or distribution of electri- 
city or any other form of power”. Pursu- 
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ant to the authority conferred by this pro- 
vision, the Central Government has made 
Rule 13 which af the material time was in 
the following terms: 


“Rule 13: The goods ‘referred to in 
Cl. (b) of sub-section (3) of S. 8, which a 
registered dealer may purchase, shall be 
goods intended for use by him as raw 
materials, processing materials, machinery 
plant, equipment, tools, stores, spare parts, 
accessories, fuel or lubricants, in the manu- 
facture or processing of goods for sale or 
in mining, or in the generation or distribu- 
tion of electricity or any other form of 
power.” 

The assessee made an application to the 
Sales Tax Officer on i4th Sep., 1967 for in- 
clusion of 36 items of goods in the certifi- 
cate of registration on the ground that these 
items of goods were being purchased by it 
for use in mining ore and processing it for 
sale in the export market, and hence they 
were goods falling within S. 8 (3) (b) and 
R. 13. It is obvious that if this application 
were granted and the items of goods men- 
tioned in the application were specified in 
the certificate of registration, the dealer 
selling these goods to the assessee in the 
course of inter-State trade or commerce 
would be liable to pay sales tax only at the 
rate of 3 per cent of the turnover of these 
sales and the assessee in its turn would have 
to reimburse the selling dealer only at the 
rate of 3 per cent of the sale price, whereas 
otherwise the amount payable would be at 
a much higher rate. The assessee therefore 
pressed this application before the Sales Tax 
Officer with a certain amount of vehemence, 
but the Sales Tax Officer by his order dated 
4th March, 1968 granted specification only 
in respect of 11 items and disallowed the 
remaining 25 items. The view taken by the 
Sales Tax Officer was that the blending of 
ore which was done in the course of load- 
ing through the Mechanical Ore Handling 
Plant did not amount to manufacture or 
processing of ore and, therefore, the only 
goods in respect of which specification could 
be claimed by the assessee in the certificate 
of registration were goods purchased for 
use in mining and since the process of 
mining came to an end when ore was ex- 
tracted from the mines and washed, screen- 
ed and dressed in the dressing plant and 
stacked at the mining site, the goods pur- 
chased by the assessee for use only in these 
operations were eligible for being specified 
in the Certificate of Registration and not 
the goods purchased for use in any of the 
subsequent operations including blending 
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and loading through the Mechanical Ore 
Handling Plant. The Sales Tax Officer held 
that only 11 items of goods could be re- 
garded as goods purchased for use in min- 
ing and the remaining 25 items of goods 
did not fall within this description and 
hence were not includible in the Certificate 
of Registration. The assessee preferred a 
revision application, but the Assistant Com- 
missioner of Sales Tax who heard the revi- 
sion application, took the same view as the 
Sales Tax Officer in regard to the nature of 
the operations carried on by the assessee 
and holding that the assessee was entitled to 
inclusion in the Certificate of Registration 
of only those items of goods which were 
purchased for use in the process of mining 
(which ended with the stacking of the ore 
at the mining site after extraction, washing, 
screening and dressing), he examined the 25 
items disallowed by the Sales Tax Officer 
with reference to this criterion and came to 
the conclusion that 6 out of these 25 items 
were eligible for inclusion in’ the Certificate 
of Registration and he accordingly allowed 
the revision application in respect of these 
6 items and rejected it in respect of the 
remaining 19 items. The assessee thereupon 
carried the matter further in revision to the 
Government of Goa, Daman and Diu, but 
the Lieutenant Governor on behalf of the 
Government agreed with the view taken by 
the Assistant Commissioner of Sales Tax 
and rejected the revision application by an 
order dated 22nd August, 1970. This led 
to the filing of a writ petition by the asses- 
see in the Court of the Judicial Commissioner 
for quashing the order of the Government 
and directing inclusion of the remaining 19 


items in the Certificate of Registration. The 
Judicial Commissioner took the same view 
as the Sales Tax Authoritics in regard to 


the nature of the operations carried on by 
the assessee, but gave relief to the assessec 
in respect of 4 items of goods on the ground 
that they were goods purchased for use in 
the process of mining and were therefore 
liable to be included in the Certificate of 
Registration. The result was that 15 items 
of goods ultimately remained unincluded in 
the Certificate of Registration. It is not 
necessary to reproduce here these 15 items 
of goods in respect of which the application 
of the assessee was disallowed, but it is 
sufficient to state that they were items 
Nos. 1, 2, 3, 5, 6, 8, 9, 10, 12, 14, 
15, 16, 17, 19 and 20 in the list Ex. No. 6. 
The assessee being aggrieved by the dis- 
allowance of these 15 items preferred Appeal 


No. 1632 of 1973 after obtaining certificate 
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from the Court of the Judicial Commis- 
sioner. Item 9 which consisted of ‘Safety 
Boards and, Posters” was not pressed at the 
hearing of the appeal and hence the con- 
troversy between the parties before us cen- 
tred round the remaining 14 items of goods 
only and the question is whether these 14 
items of goods were eligible for inclusion in 
the Certificate of Registration. The Union 
of India also felt aggrieved by the order of 
the Judicial Commissioner allowing 4 items 
of goods to be included in the Certificate of 
Registration and hence it preferred Appeal 
No. 107 of 1974 against the order of the 
Judicial Commissioner to the extent to 
which it was adverse against it. 


4. There are two questions which pri- 
marily arise for consideration in these ap- 
peals. One is whether the blending of ore 
whilst loading it in the ship by means of 
the Mechanical Ore Handling Plant consti- 
tuted manufacture or processing of ore for 
sale within the meaning of S. 8 (3) (b) and 
Rule 13 and the other is whether the pro- 
cess of mining, conveying the mined ore 
from the mining site to the river side, car- 
tying it by barges to the Marmagoa harbour 
and then blending and loading it into the 
ship through the Mechanical Ore Handling 
Plant constituted one integrated process of 
mining and manufacture or processing of 
ore for sale, so that the items of goods pur- 
chased for use in every phase of this in- 
tegrated operations could be said to be goods 
purchased for use in mining and manufac- 
turing or processing of ore for sale falling 
within the scope and ambit of S. 8 (3) (b) 
and Rule 13. We shall begin with the con- 
sideration of the first question, not because 
it has been formulated as a first question 
by us, but because on the answer to it de- 
pends to a large extent the decision of the 
second question. 


5. The point which arises for considera- 
tion under the first question is as to whe- 
ther blending of ore in the course of load- 
ing it into the ship through the Mechanical 
Ore Handling Plant constituted manufacture 
or processing of ore. Now it is well settl- 
ed as a result of several decisions of this 
Court, the latest being the decision given 
on 9th May, 1980 in Civil Appeal No, 2398 
of 1978, Dy. Commr. of Sales Tax v. Pio 
Food Packers: (reported in AIR 1980 SC 
1227), that the test for determining whether 
manufacture can be said to have taken 
place is whether the commodity which is 
subjected to the process of manufacture 
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can no longer be regarded as the original 
commodity, but is recognised in the trade 
as a new and distinct commodity. This 
Court speaking through one of us (Pathak, J.) 
pointed out: “Commonly manufacture is 
the end result of one or more processes 
through which the original commodity is 
made to pass. The nature and extent of 
processing may vary from one case to an- 
other, and indeed there may be several 
stages of processing and perhaps a different 
kind of processing at cach stage. With 
each process suffered, the original commo- 
dity experiences a change. But it is only 
when the change, or a series of changes, 
take the commodity to the point where 
commercially it can no longer be regarded 
as the original commodity but instead is re- 
cognised as a new and distinct article that 
a manufacture can be said to take place”. 
The test that is required to be applied is; 
does the processing of the original commo- 
dity bring into existence a commercially 
different and distinct commodity? On an 
application of this test, it is clear that the 
blending of different qualities of ore pos- 
sessing differing chemical and physical com- 
position so as to produce ore of the con- 
tractual specifications cannot be said to in- 
volve the process of manufacture, since the 
ore that is produced cannot be regarded as 
a commercially new and distinct commodity 
from the ore .of different specifications 
blended together. What is produced as a 
result of blending is commercially the same 
article, namely, ore, though with different 
specifications than the ore which is blended 
and hence it cannot be said that any pro- 
cess of manufacture is involved in blending 
of ore. 


6. It still remains to consider whether 
the ore blended in the course of loading 
through the Mechanical Ore Handling Plant 
can be said to undergo processing when it 
is blended. The answer to this question 
depends upon what is the true meaning and 
connotation of the word “processing” in 
Section 8 (3) (b) and Rule 13. This word 
has not been defined in the Act and it must 
therefore be interpreted according to its 
plain natural meaning. Webster’s Dictionary 
gives the following meaning of the word 
“process”; “to subject to some special pro- 
cess or treatment, to subject (especially raw 
material) to a process of manufacture, de- 
velopment or preparation for the market etc., 
to convert into marketable form as livestock 
by slaughtering, grain by milling, cotton by 
spinning, milk by pasteurizing fruits and 
vegetables by sorting and repacking.” Where 
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therefore any commodity is subjected to a 
process or treatment with a view to jts 
“development or preparation for the market”, 
as, for example, by sorting and repacking 
fruits and vegetables, it would amount to 
processing of the commodity within the 
meaning of Section $ (3) (b) and Rule 13. 
The nature and extent of processing may 
vary from case to case; in one case the pro- 
cessing may be slight and in another it may 
be extensive; but with each process suffered, 
the commodity would experience a change. 
Wherever a commodity undergoes a change 
as a result of some operation performed on 
it or in regard to it, such operation would 
amount to processing of the commodity. 
The nature and extent of the change is not 
material. It may be that camphor powder 
may just be compressed into camphor cubes 
by application of mechanical force or pres- 
sure without addition or admixture of any 
other material and yet the operation would 
amount to processing of camphor powder as 
held by the Calcutta High Court in Om Pra- 
kash Gupta v. Commr. of Commercial Taxes, 
(1965) 16 STC 935. What is necessary in 
order to characterise an operation as “pro- 
cessing” is that the commodity must, as a 
result of the operation, experience some 
change. Here, in the present case, diverse: 
quantities of ore possessing different chemi- 
cal and physical compositions are blended 
together to produce ore of the requisite 
chemical and physical composition demand- 
ed by the foreign purchaser and obviously 
as a result of this blending, the quantities of 
ore mixed together in the course of loading 
through the Mechanical Ore Handling Plant 
experience change in their respective chemi- 
cal and physical compositions, because what 
is produced by such blending is ore of a 
different chemical and physical composition.) 
When the chemical and physical composition 
of each kind of ore which goes into the 
blending is changed, there can be no doubt 
that the operation of blending would amount 
to ‘processing’ of ore within the meaning of 
Section 8 (3) (b) and Rule 13. It is no doubt 
true that the blending of ore of diverse 
physical and chemical compositions is carried 
out by the simple act of physically mixing 
different quantities of such ore on the con- 
veyor belt of the Mechanical Ore Handling 
Plant. But to our mind it is immaterial as 
to how the blending is done and what pro- 
cess is utilised for the purpose of blending. 
What is material to consider is whether the 
different quantities of ore which are blend- 
ed together in the course of loading through 


the Mechanical Ore Handling Plant undergo 
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any change in their physical and chemical 
composition as a result of blending and so 
far as this aspect of the question is concern- 
ed, it is impossible to argue that they do not 
suffer any change in their respective chemi- 
cal and physical compositions. 


7. The Revenue however relied on the 
decision of the Bombay High Court in Nil- 
giri Ceylon Tea Supplying Co. v, State of 
Bombay, (1959) 10 STC 500. The assessees 
in this case were registered dealers in tea 
under the Bombay Sales Tax Act, 1953 and 
they purchased in bulk diverse brands of tea 
and without the application of any mechani- 
cal or chemical process, blended these 
brands of different qualities according to a 
certain formula evolved by them and sold the 
tea mixture in the market. "The question 
arose before the Sales Tax Authorities whe- 
ther the different brands of tea purchased 
and blended by the assessees for the purpose 
of producing the tea mixture could be said 
to have been ‘processed’ after the purchase 
within the meaning of the proviso to Sec- 
tion 8 (a), so as to preclude the assessces 
from being entitled to deduct from their 
turnover under Section 8 (a) the value of 
the tea purchased by them. The High Court 
of Bombay held that the different brands of 
tea purchased by the asscssees could not be 
regarded as ‘processed’ within the meaning 
of the proviso to Clause (a) of Section 8, 
because there was “not even application of 
mechanical force so as to subject the com- 
modity to a process, manufacture, develop- 
ment or preparation” and the commodity re- 
mained in the same condition. The argu- 
ment of the Revenue before us was that this 
decision of the Bombay High Court was on 
all fours with the present case and if the 
blending of different brands of tea for the 
purpose of producing a tea mixture in ac- 
cordance with a formula evolved by the as- 
sessees could not be regarded as ‘processing’ 
of tea, equally on a ‘parity of reasoning, 
blending of ore of different chemical and 
physical compositions could not be held to 
constitute ‘processing’ of the ore. Now un- 
doubtedly there is a close analogy between 
the facts of Nilgiri Tea Company’s case and 
the facts of the present case, but we do not 
think we can accept the decision of the Bom- 
bay High Court in the Nilgiri Tea Company’s 
case as laying down the correct law. When 
different brands of tea were mixed by the 
assessees in Nilgiri’s Tea Company’s case for 
the purpose of producing a tea mixture of a 
different kind and quality according to a 
formula evolved by them, there was plainly 
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and indubitably processing of the different 
brands of tea, because these brands of tea 
experienced, as a result of mixing, qualitative 
change, in that the tea mixture which came 
into existence was of different quality and 
flavour than the different brands of tea 
which went into the mixture. There are, it 
is true, some observations in the judgment 
of the Bombay High Court which seem to 
suggest that if instead of manual application 
of energy in mixing the different brands of 
tea, there had been application of mechani- 
cal force in producing the tea mixture, the 
Court might have come to a different con- 
clusion and these observations were relied 
upon by the assessee, since in the present 
case the blending was done by application of 
mechanical force, but we do not think that 
that is the correct test to be applied for the 
purpose of determining whether there is 
‘processing’. The question is not whether 
there is manual application of energy or 
there is application of mechanical force. 
Whatever be the means employed for the 
purpose of carrying out the operation, it is 
the effect of the operation on the commodity 
that is material for the purpose of determin- 
ing whether the operation constitutes ‘pro- 
cessing’. We are clearly of the view that the 
blending of ore in the course of loading 
through the Mechanical Ore Handling Plant 
amounted to ‘processing’ of ore within the 
meaning of Section 8 (3) (b) and Rule 13 
and the Mechanical Ore Handling Plant fell 
within the description of “machinery, plant, 
equipment” used in the processing of ore for 
sale. It must therefore follow as a neces-! 
sary corollary that if any items of goods| 
were purchased by the assessee as being in- 
tended for use as “machinery, plant, equip- 
ment, tools, spare-parts, stores, accessories, 
fuel or lubricants” for the Mechanical Ore 
Handling Plant, they would be eligible for 
inclusion in the Certificate of Registration of 
the assessee. 

8. The question which then arises is as to 
whether items of goods purchased by the as- 
sessee for use in carrying the ore from 
mining site to the river side and from the 
Tiver side to the Marmagoa harbour could 
be said to be goods purchased for use in 
mining or in processing of ore for sale. Now 
there can be no doubt, and indeed this could 
not be seriously disputed that the process of 
mining comes to an end when ore is extract- 
ed from the mines, washed, screened and 
dressed in the dressing plant and stacked at 
the mining site and the goods purchased by 
the assessee for use in the subsequent opera- 
tions could not therefore be regarded as 
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goods purchased for use ‘in mining’. The 
requirement of Section 8 (3) (b) and Rule 13 
is that the goods must be purchased for use 
‘in mining’ and not use ‘in the business of 
mining’. It is only the items of goods pur- 
chased by the assessee for use in the actual 
mining operation which are eligible for in- 
clusion in the certificate of registration under 
this head and these would not include goods 
purchased by the assessee for use in the 
operations subsequent to the stacking of the 
ore at the mining site. This view finds sup- 
port from the decision of this court in Indian 
Copper Corporation Limited v. Commr. of 
Commercial Taxes, 16 STC 259 ; (AIR 1965 
SC 891). 


9. But the claim of the assessee for in- 
cluding in the Certificate of Registration 
items of goods purchased for use in carry- 
ing ore from mining site to the river side 
and from river side to the Marmagoa har- 
bour was not based solely on the ground 
that these items of goods are purchased for 
use ‘in mining’. The alternative contention 
of the assessee was that these items of goods 
are purchased for use in processing of ore 
for sale. The assessee submitted that. mining 
of ore and processing it for the purpose of 
sale by carrying out blending through the 
Mechanical Ore Handling Plant constitute 
one integrated process and carrying the ore 
from the mining site to the river side and 
from the river side to the Marmagoa harbour 
where the processing is being done, is part 
of this integrated process and hence the 
items of goods purchased for use in this 
latter operation are eligible for inclusion in 
the Certificate of Registration. We think 
there is great force in this submission of the 
assessee. Where a dealer is engaged both in 
mining operation as also in processing the 
mined ore for sale, the two processes being 
inter-dependent, it would be essential for 
carrying on the operation of processing that 
the ore should be carried from the mining 
site mined ore for sale, the two processes 
being inter-dependent, it would be essential 
for carrying on the operation of processing 
that the ore should be carried from the 
mining site where the mining operation comes 
to end to the place where the processing is 
carried on and that would clearly be an 
integral part of the operation of processing 
and if any machinery, vehicles, barges and 
other items of goods are used for carrying 
the ore from the mining site to the place of 
processing, they would clearly be goods used 
in processing of ore for sale. It is obvious 
that, in the present case, the mining of ore 
is done by the assessee with a view to pro- 
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cessing the mined ore through the Mechani- 
cal Ore Handling Plant at the Marmagoa 
harbour and the entire operation of mining 
ore and processing the mined ore is one 
integrated process of which transportation of 
the mined ore from the mining site to the 
Marmagoa harbour is an essential part and, 
in the circumstances, it is difficult to see how 
the machinery, vehicles, barges and other 
items of goods used for transporting the 
mined ore from the mining site to the 
Marmagoa harbour can be excluded from 
consideration on the ground that they are 
not goods used in processing of ore for sale. 
The decision of this court in Indian Copper 
Corporation case (supra) is directly in point 
and completely supports this conclusion 
which we are inclined to reach on principle. 
The assessee in that case was a company 
which mined copper and iron ore from its 
own mines, transported the ore to its factory 
and manufactured finished products from the 
ore for sale. There were several questions 
which arose for consideration before the 
Court in regard to the assessees’ claim for 
inclusion of certain items of goods in its 
certificate of registration and one of them 
was whether the locomotives and motor vehi- 
cles used for removing ore from the place 
where the mining operations were concluded 
to the factory where the manufacturing pro- 
cess was going on, could be said to be goods 
intended for use in the manufacture or pro- 
cessing of goods for sale within the meaning 
of Section 8 (3) (b) and Rule 13. This Court 
held that they were goods falling within this 
description so as to be entitled to inclusion 
in the Certificate of Registration of the as- 
sessee and Shah, J. speaking on behalf of the 
Court gave the following reasons for taking 
this view : 


“We are also of the opinion that in a case 
where a dealer is engaged both in mining 
operations and in the manufacturing process 
— the two processes being inter-dependent — 
it would be impossible to exclude vehicles 
which are used for removing from the place 
where the mining operations are concluded 
to the factory where the manufacturing pro- 
cess starts. Jt appears that the process of 
mining ore and manufacture with the aid of 
ore copper goods is an integrated process 
and there would be no ground for exclu- 
sion from the vehicles those which are used 
for removing goods to the factory after the 
mining operations are concluded. Nor is 
there any ground for excluding locomotives 
and motor vehicles used in carrying finished 
products from the factory. The expression 
“goods intended for use in the manufacturing 
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or processing of goods for sale” may ordi- 
narily include such vehicles as are intended 
to be used for removal of processed goods 
from the factory to the place of storage. If 
this be the correct_ view, the restrictions im- 
posed by the High Court in respect of the 
vehicles and also the spare parts, tyres and 
tubes would not be justifiable.” 
These reasons apply with equal force in the 
present case and strongly support the con- 
clusion that the machinery, vehicles, barges 
and other items of goods purchased by the 
assessee for Use in carrying the mined ore 
from’ the mining site to the river side and 
from the river side to the Marmagoa harbour 
fall within the description of goods intended 
for use in processing of ore for sale within 
the meaning of Section 8 (3) (b) and R. 13. 
If any of these items of goods are purchased 
by the assessee as being intended for use as 
“machinery, plant, equipment, tools, spare 
parts, stores, accessories, fuel or lubricants” 
in carrying the mined ore from the mining 
site to the river side and from the river side 
to the Marmagoa harbour, they would qualify 
for inclusion in the Certificate of Registra- 
tion, 

10. It is in the light of this discussion 
that the question whether the 14 items of 
goods disallowed by the Sales Tax Authori- 
ties and the Judicial Commissioner are 
eligible for inclusion in the Certificate of Re- 
gistration has to be decided. We do not 
however think any useful purpose will be 
served by ourselves examining each of these 
14 items for the purpose of deciding whe- 
ther, according to the principles enunciated 
by us, any of them qualifies for being in- 
cluded in the Certificate of Registration. That 
is a matter which can appropriately be de- 
cided by the Sales Tax Officer in the light of 
the principles laid down by us and it need 
not occupy our time here. We accordingly 
allow the appeal of the assessee and direct 
the Sales Tax Officer to examine these 14 
items of goods and determine in the light of 
the principles laid down in this judgment 
whether any of these 14 items of goods is 
liable to be included in the Certificate of Re- 
gistration. So far as the appeal of the 
Union of India is concerned, we do not think 
that the Judicial Commissioner was in error 
in giving relief to the assessee in respect of 
4 items of goods, since these items of goods 
were clearly goods intended for use in the 
process of mining and were rightly directed 
to be included in the Certificate of Registra- 
tion. The appeal of the Union of India will 
accordingly stand dismissed. Since the as- 
sessee has substantially succeeded, the fair 
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order of costs would be that the Revenue 
must pay the costs of the assessee through- 
out, 

Order accordingly. 


AIR 1981 SUPREME COURT 1021 
(From: Punjab & Haryana)* 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No. 320 of 1975, DJ- 
24-2-1981. 


State of Haryana, Appellant v. Sher Singh 
and others, Respondents. 

(A) Evidence Act (1 of 1872), S. 103 — 
Plea of alibi — Burden to prove it, is on ac- 
cused pleading it. (Para 4) 


@) Evidence Act (1 of 1872), S. 8 — 
Motive — Prosecution is not bound to prove 
it, 

The prosecution is not bound to prove 
motive of any offence in a criminal case, in- 
asmuch as motive is known only to the per- 
petrator of the crime and may not be known 
to others. If the motive is proved by the 
prosecution, the Court has to consider it and 
see whether it is adequate. (Para 6) 


(C) Penal Code (45 of 1860), S. 300 — 
Marder — Conviction — High Court setting it 
aside by ignoring relevant evidence and draw- 
ing on conjecture and discarding evidence of 
recovery of incriminating articles —- Decision 
of High Court set aside. Criminal Appeal 
No. 1044 of 1974, D/- 2-4-1975 (@anj & Har), 
Reversed. 

Where the High Court set aside the con- 
viction of the accused for murder by hold- 
ing the presence of natural witnesses as “un- 
natural” and by ignoring their evidence on 
ground that they were close relations of the 
deceased and by indulging in conjecture that 
the deceased were murdered by unknown as- 
sailants and by discarding extra-judicial con- 
fession and recoveries of incriminating arti- 
cles, it was held that the decision of the 
High Court was liable to be set aside. Cri- 
minal Appeal No. 1044 of 1974, Dj- 2-4- 
1975 (Punj & Har), Reversed. (Para 7) 

Mr. K. G. Bhagat, Advocate and Mr. R. N. 
Poddar, Advocate, for Appellant; Mrs. 
Urmila Sirur, Advocate, for Respondents. 

BAHARUL ISLAM, J.:— This appeal by 
special leave by the State of Haryana is 


* Criminal Appeal No. 1044 of 1974 and 
Murder Reference No. 50 of 1974, D/- 
2-4-1975 (Punj & Har). 
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directed against the judgment and order of 
the Punjab and Haryana High Court setting 
aside the conviction and sentence passed by 
the Sessions Judge, Karnal. Respondents 
Balkar Singh and Dalel Singh are the sons 
of respondent Sher Singh. The Sessions 
Judge convicted all the three under S. 302/34 
of the Penal Code, and sentenced Sher 
Singh to death and the other two to imprison- 
ment for life. On a reference by the Ses- 
sions Judge for the confirmation of the 
sentence of death inflicted on Sher Singh and 
appeal filed by the respondents, the High 
Court set aside the order of conviction and 
sentence and acquitted the respondents. 


2. The material facts may be stated thus: 
On 17th of Oct, 1973 at about 12 A. M. Mst. 
Narman, widow of Danna (deceased) submit- 
ted the first information report to A. S. I. Ram 
Sarup (P, W. 12) at village Pai. Her material 
allegations in the first information report 
were that the previous day, respondent Sher 
Singh and his two younger half brothers, 
namely, Danna, her husband, and Hukmi, 
had effected a family partition amongst 
themselves and they started living separately. 
That day, namely 17th of October at about 
6.00 A. M., her husband Danna, along with 
his brothers Hukmi and respondents Sher 
Singh came to their bagichi nearby from the 
house in order to milk cattle. She followed 
them in order to fetch milk. Respondent 
Sher Singh, then along with his sons Dalel, 
Balkar, Keni, Prem and Parwana surrendered 
her husband and her husband’s younger 
brother, Hukmi, in the court-yard. Sher 
Singh had a Gandasi in his hand, Dalel a 
lathi shod with iron blade, the other three 
had lathis in their hands. Sher Singh dealt 
a Gandasa blow on the head of her husband, 
Danna, who immediately fell down on the 
ground. Dalel then dealt a blow with 
iron shoded lathi on the head of Hukmi 
who also fell down on the ground. The 
other accused then inflicted blows with 
lathis on the persons after they had already 
fallen down, Respondent Sher Singh dealt 
another Ganadasi blow on her husband. 
She has further stated in the first in- 
formation report that Mst. Danni, sister of 
respondent Sher Singh, was also with her and 
witnessed the occurrence. They screamed 
seeing the assaults, whereupon they were 
directed on pain of death to sit in the corner 
of the court-yard. Out of fear they obliged. 
Thereafter, it has further been alleged, the 
accused persons dragged the dead bodies to 
their nearby heap of cow-dung cakes. Sher 
Singh spread kerosene on the heap of the 
cakes and Dalel set fire to it lighting a match 
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stick. As a result, the two bodies were 


charred. 


3. P. W. 12 sent the F. I R, to the police 
station where a case was registered. Police, 
after investigation, submitted charge-sheet 
and arrested the accused persons. Eventually, 
the accused persons were charged under Sec- 
tion 302/34 of the Penal Code, and tried in 
the Court of Session. The accused persons 
pleaded not guilty to the charges. Accord- 
ing to them the three brothers were joint in 
residence, mess and cultivation till the date 
of the occurrence. The defence of respon- 
dent, Sher Singh, was that his two sons, 
Dalel and Balkar, and the deceased brothers’ 
Danna and Hukmi, used, to sleep in the 
Bagichi during the night to keep watch over 
their cattle tethered there. On October 16, 
1973 he and his two deceased brothers were 
in their fields during the day and in the 
evening he went to their field where cotton 
was ripe and he remained there to keep 
watch over the cotton till next morning. 
That field was at a distance of about 1-1/2 
miles from their Bagichi. About 14 hours 
after sun rise on October 17, 1973, he return- 
ed to the Bagichi where he found the heap 
of cow-dung cakes in the enclosure of Bagi- 
chi burning. Police then arrested him. The 
defence of respondent Dalel was that two 
days before the date of occurrence he went 
to his maternal uncle, Lalji, at Narwana to 
borrow a tractor. He returned home on the 
17th of October, 1973 at about sun-set. He 
found the heap of cow-dung burning and 
police inside the Bagichi, where he was 
arrested by the police. The defence of res- 
pondent Balkar was that he was a student of 
9th class and on 16th of October, 1973 he 
had been to school to witness some sports. 
He passed the following night in village, 
Diwali, where his sister was married. He 
returned~ home on October 17, 1973 and 
when he reached the Bagichi he found the 
heap of cow-dung burning and, he was 
arrested by the police there. Thus the de- 
fence of all the respondents was alibi. 


4. When an accused pleads alibi, the bur- 
den is on him to prove it under Section 103 
of the Evidence’ Act which provides: 


“103. The burden of proof as to any 
particular fact lies on that person who wishes 
the Court to believe in its existence, unless 
it is provided by any Jaw that the proof of 
that fact shall lie on any particular person. 

Tilustrations: (a) A prosecutes B for theft, 
and wishes the court to believe that B ad- 
mitted the theft to C. A must prove the 
admission. 
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B wishes the court to believe that, at the 
time in question, he was elsewhere. He must 
prove it.” 

In this case defence did not adduce any 
evidence to prove the alibi. On the contrary 
the evidence of P. W. 11, Lila, is that on 
21st October, 1973, all the accused were pro- 
duced by Lalji, the brother of the wife of 
respondent, Sher Singh in village Nand 
Karan Majra around 8 a. m., when they 
were arrested. This was in presence of 
P. W. 11, and several others, Police had 
been there the witness says, from October 17 
to 20, 1973. This evidence of P. W. 11 re- 
mains unrebutted. The plea of the respon- 
dents that they had been elsewhere at the 
time of the occurrence and returned to the 
place of occurrence by themselves on Octo- 
ber 17, when they were arrested by police, 
is untrue. 

5. Let us now turn to and examine the 
prosecution case and see whether the pro- 
secution has proved the guilt of the accused 
beyond reasonable doubt. 

6. The death of Danna and Hukmi is not 
in dispute. That the dead bodies were burnt 
on the cow-dung heap by the side of the 
Bagichi is also not in dispute, 

The only question for decision is whether 
Danna and Hukmi were murdered and their 
dead bodies were burnt by the respondents 
as alleged by the prosecution. The prosecu- 
tion relies on the following piece of evi- 
dence: 

(i) Motive of the murder; 

(ii) Direct evidence of the alleged eye-wit- 
nesses, P. Ws. 3 and 4; 

(iii) Extra Judicial Confession alleged to 
have been made by respondent Sher Singh 
before P. W. 10; and 

(iv) Recoveries of incriminating articles on 
disclosure statements alleged to have been 
made by the respondents. 

(i) Motive :— P. W. 3 Mst. Narman has 
deposed that two days before the death of 
occurrence, deceased Danna, Hukmi and res- 
pondent Sher Singh made an amicable parti- 
tion of their property. They divided their 
land (except Shamlat land), house, cattle, 
utensils and grains. Respondent Sher Singh, 
however, refused to part with the joint cash 
and jewellery. Danna refused to part with 
any share of the Shamlat land unless the cash 
and jewellery were divided. P. W. 4 Mst. 
Danni and Jhanda (P. W. 10) support P. W. 3. 
It, therefore appears, that there was some 
sort of hitch between respondent Sher Singh 
on the one hand and his half brothers Danna, 
and Hukmi on the other. The High Court 
declined to accept the evidence of P. W. 10 
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inasmuch as he had not mentioned the fact 
of partition in his statement before the 
police. 

The prosecution is not bound to prove 
motive of any offence in a criminal case, in- 
asmuch as motive is known only to the per- 
petrator of the crime and may not be known 
to others. If the motive is proved by pro- 
secution, the Court has to consider it and see 
whether it is adequate. In the instant case 
the motive proved was apparently inadequate, 
although it might be possible. 

(ii) Direct Evidence :— P. W. 3 Mst. Nar- 
man has deposed that 15 days before the 
date of occurrence, P. W. 4 Danni who was 
at her husband’s house was brought to their 
house to help her as she was expecting a 
child one of those days. In fact she deliver- 
ed a child 12 days after the occurrence. She 
has supported the prosecution case in its 
entirety. She says that in the morning about 
the time of sun-rise on the date of occur- 
rence, deceased Danna and Hukmi went to 
the Panchayat land where their cattle had 
been tethered in order to milk them, She 
followed them to bring milk home. Danna 
also accompanied her to make cow dung 
cakes. At that time she found that the res- 
pondents had been standing in the Panchayat 
land armed with dangerous weapons, Res- 
pondent Sher Singh gave Gandasi blow on 
the head of Danna who immediately fell 
down on the ground. Dalel also gave a 
blow on the head of Hukmi who also fell 
down. All of them thereafter indiscrimi- 
nately assaulted the two injured persons. 
Both of them died as a result. She and 
Danna began to scream whereupon the cul- 
prits asked her and Danna to keep quiet on 
pain of death and they asked them to sit 
on one side of the place. Both of them out 
of fear did as directed. She has further de- 
posed that the respondents including the 
other miscreants dragged the two dead bodies 
to the nearby heap of cow dung cakes and 
placed the dead bodies on it. Respondent 
Sher Singh then brought a tin of kerosene oil 
and sprinkled it on the heap of the cow dung 
cakes. Respondent Dalel put fire to the 
cow dung cakes. When the heap of the cow 
dung cakes was burning they sat weeping 
there while the respondents were scraping 
the bloodstains on the earth and throwing 
them to the burning cow dung cakes. After 
some time P. W. 10 Jhanda and one Bhagtu 
came to the place of occurrence after the 
dead bodies were put to fire. They inquired 
of Sher Singh as to why they were burning 
the cow dung cakes. Sher Singh replied that 
he had murdered his two brothers and was 
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burning their dead bodies. He, however 
threatened them to mind their own business 
and said that if they raised any alarm, they 
would be similarly murdered and put to fire. 
P. W. 10 Jhandu and Bhagtu then left the 
place. The process of burning took about 
three hours. All this time the culprits were 
at the place of occurrence scraping the blood- 
stained spots. They then changed their 
bloodstained clothes, threw them tothe fire 
and put on new clothes and left the place 
with weapons in hands towards village 
Bhana. After the departure of the culprits 
the witness along with P. W. 4 left for the 
nearby village. They narrated the occurrence 
to the villagers and told them as to how her 
husband and brother-in-law had been murder- 
ed and their dead bodies burnt. But they 
remarked that that was a dispute between 
brothers and they could not do anything. 
The witness then left the village for police 
station at Pundri to lodge an offence report. 
On the way falls village Pai, at the distance 
of about 4-5 miles from the place of occur- 
rence, she met at village Pai a police officer 
and two constables to whom she narrated the 
occurrence. Her statement was recorded by 
P. W. 12, Ram Sarup, an Assistant Sub-In- 
spector of Pundri Police Station, who was at 
Pai. She was then accompanied home by 
two constables. While P. W. 12 sent the 
F. I. R. to the police station for registering 
a case, They reached the place of occur- 
rence, after some time. A short while after 
the arrival of the witness and the two con- 
stables at the place of occurrence, a senior 
police officer arrived at the place of occur- 
rence. They with the help of some other 
persons who had gathered there in the mean- 
time started to extinguish the fire by putting 
buckets of water on it, 

P. W. 4 Danni corroborates P. W. 3 on 
the commission of murder of the two de- 
ceased by the respondents and a few others. 
P. W. 10 who came to the place of occur- 
rence or seeing smoke from the heap of cow- 
dung cakes, inquired of Sher Singh as to 
what was happening. He has deposed that 
he was told by Sher Singh that he had kill- 
ed his two brothers and was burning their 
dead bodies and that he was asked on pain 
of murder to mind his own business, and 
not to raise alarm. He and Bhagtu then 
left the place. 


P. Ws, 3 and 4 were cross-examined at 
great length by the defence counsel but 
nothing significant could be brought out in 
order to demolish their basic and substantial 
evidence given in examination-in-chicf. Only 
some minor discrepancies with regard -to 
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omissions of details in their statements to the 
police were brought out. Thesé omissions in 
our opinion were not contradictions and in- 
significant, 

The High Court has rejected the evidence 
of P. Ws. 3 and 4 on the ground (a) that 
they were close relations of the two de- 
ceased; (b) that P. W. 3 had omitted to men- 
tion in the F. I. R. that she had informed 
any person of the village before leaving for 
the police station; (c} that it was ‘highly im- 
probable and unnatural’ that P, W. 3 would 
go to the place of occurrence from her home 
when she was in advance pregnancy; (d) that 
she was not accompanied to the police sta- 
tion by anybody; (e) that none of the villagers 
came to the place of occurrence; and (f) that 
she and P. W. 4 did iot physically attempt 
to save the two deceased who were respec- 
tively their husband and brother. Ultimately 
the High Court found that “most probably 
both Smt. Narman and Danni were not pre- 
sent on the spot and had not witnessed the 
occurrence.” 


In our opinion the conclusion arrived at 
by the learned High Court is untenable, The 
learned High Court has taken a very un- 
Tealistic view of the situation and of the 
facts and circumstances of the case. There 
is no evidence that P. Ws. 3 and 4 could or 
did raise any alarm. When they were about 
to scream they were threatened on pain of 
murder, to keep quiet and sit. There is evi- 
dence that both the deceased as well as 
P, Ws. 3 and 4 were unarmed, whereas the 
respondents were armed with dangerous 
weapons. In such a situation it will be too 
much to expect of P. Ws. 3 and 4 to try to 
physically intervene and save the two deceas- 
ed. Although it is true that P. Ws. 3 and 4 
were close relations of the two deceased, their 
evidence could not be rejected on that ground. 
They were also related to the respondents 
and there is nothing on record to show that 
they were inimically disposed to the respon- 
dents to falsely implicate the respondents in 
a murder case like this. They were the most 
natural witnesses. Although it was not the 
case of defence that some of the people of 
the Panchayat conspired with P. Ws. 3 and 4 
to implicate the respondents in this murder 
case, the High Court made out its own 
theory to that effect. There is no evidence 
or circumstances from which that inference 
could be drawn. It was a pure conjecture that 
“it was best opportunity for the Panchas and 
Sarpanch and other respectables of the 
village to take special interest in bringing the 
culprits to book by contacting the police at 
the earliest if the culprits were not other per- 
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sons than the appellants.” The High Court 
has also based its finding on conjecture that 
the two deceased were murdered by unknown 
culprits and they were falsely implicated by 
the “village respectables” on suspicion. This 
hypothesis does not stand any scrutiny. Re- 
spondent Sher Singh in his statement says “It 
‘was routine for me and my two elder sons 
and two step brothers to sleep in the Bagichi 
during night where we used to tie our cattle. 
“Even the High Court has found “ : 
that they (deceased) like Sher Singh c or Sher 
Singh’s sons used to sleep in the Bagichi in 
the night to keep watch over them (cattle).” 
If that be so, had the murder been per- 
petrated by unknown culprits, there was no 
reason as to why the respondents did not 
intervene and inform any of the neighbours. 
The learned High Court, as stated above, 
has rejected the evidence of P. W. 3 on the 
ground that she did not mention in the 
F. I. R. that she had informed any person 
of the village before she lodged the F. I. R. 
The F. I. R. need not contain the details of 
the occurrence. The omission referred to by 
the High Court is an omission of details and 
not really a contradiction. The High Court 
also was not right in observing that it was 
surprising “that as stated by Mst. Narman 
nobody in the village: listened to her story 
nor did anybody to her help when she went 
to Abadi land of the village after the depar- 
ture of the appellants from the place of oc- 
currence.” In fact P. W. 10 had come to the 
place of occurrence before P. Ws. 3 and 4 
left the piace of occurrence for the village. 
The way P. W. 10 was treated by respondent, 
Sher Singh, was sufficient to deter any other 
villager to come to the place of occurrence. 
The High Court has also found it a ‘mys- 
tery’ that none of the villagers came to the 
place of occurrence and intervened in the 
matter. There is no evideace on record to 
show that when the assaults on the deceased 
were in progress or the dead bodies were 
being burnt. any of the villagers in fact knew 
about the occurrence. In fact, P. W.-10 and 
Bhagtu had seen the smokes from the cow 
dung ‘cakes, and came to the place of oc- 
currence, 

` The High Court has also’ observed that it 
was unlikely that P. W. 4 (sic) (3?) -would 
go to the Bagichi in such an advance stage 
of pregnancy in order to bring milk from 
there „at sunrise inasmuch as - P. W, -4 had 
already come there to help -her in ‘domestic 
work. It is common experience that in vil- 
lages- women who- regularly attend to their 
domestic chore and ‘work: in the field, werk 
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some time till the very moment of actual 
child birth, P. W. 4 was brought to help 
her as in her advance stage of pregnancy as 
she could not work as briskly as before. 
The learned High Court has also observed 
that presence of P. W.4 Danni at the place of 
occurrence was “not natural because had she 
been present there she would have out of 
love for her real brothers physically inter- 
vened and tried to save them from the 
Clutches of assaults.” It has been observed 
before that they were asked to keep quiet 
and sit on pain of murder. It cannot be 
forgotten that Danni was also an unarmed 
village woman and the first instinct of a 
being is the instinct of self-preservation. In 
our opinion, therefore, it was not ‘unnatural’ 
that she would not, as she could not, attempt 
to save the two deceased from murder. The 
High Court has also observed that in any 
case P. W. 4 would have raised hue and 
ery. She could not raise an outcry as she 
was told by Sher Singh that she would be 
murdered and burnt, if she did so. It was 
therefore but natural that she did not raise 
any hue and cry. 


(iit) Extra Judicial Confession :— The evi- 
dence of P. W. 10 has also been referred to 
above. He has deposed that. when seeing the 
smoke he went to the place of occurrence 
and inquired of Sher Singh as to why they 
were burning the heap of cow dung cakes, 
he replied that he had murdered his two 
brothers and was burning their dead bodies. 
This is an extra-judicial: confession so far as 
Sher Singh is concerned. The High Court 
has not accepted the evidénce of P. W. 10 
on the ground that this was not mentioned 
by P. W. 3 in the first information report. 
This was an omission. That apart, it must 
be remembered that P. W. 4(3 2?) who saw with 
her own eyes such a brutal murder of her 
husband and brother-in-law must have been 
dazed and at her wits end.- In such a situa- 
tion, it could not be expected of her to give 
all the details in the first information report. 
And on account of the omission, P. W. 10 
could ‘not be disbelieved. 


(iv) Recoveries of incriminating articles :— 
The last piece of evidence on which reliance 
has been taken. by the prosecution is the re- 
coveries of incriminating weapons. The evi- 
dence of P. W. 13, the Investigating Officer, 
is that respondent Sher Singh on 23rd cf 
October, 1973 made a disclosure statement 
which is Exhibit PL. The disclosure was 
that Sher Singh had kept concealed a Gan- 
dasi in the bundle of sugar cane in his field 
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and he could get the same recovered. In 
pursuance of his disclosure the Gandasi Exhi- 
bit P-26 was recovered from that place. The 
Gandasi was stained with blood and was 
seized under seizure memo Ex. PL/i. On the 
same day respondent Dalel Singh made a dis- 
closure statement Ex. PM and disclosed that 
he had kept concealed a lathi to which 
an iron piece was attached in his Gowar 
field and he could get the same recovered. 
In pursuance of his disclosure, lathi Ex. P-27 
which was stained with blood was recovered. 
It was seized under Seizure Memo Ex. PM/1. 
On the same day respondent Balkar Singh 
made a disclosure statement, Ex. PN that he 
had kept concealed a lathi in his kikar 
branches fence and he could get the same 
recovered. In pursuance of his disclosure 
statement, lathi Ex, P-28 which was stained 
with blood was recovered. It was seized 
under Seizure Memo Ex. PN/1. These dis- 
coveries were made in presence of P. W. 11 
Lila, who was Sarpanch of the local Pan- 
chayat. The High Court declined to put any 
importance to the recoveries as the respon- 
dents were not interrogated by Police from 
October 20 to 22. In our opinion that can- 
not be a sufficient justification to hold that 
the recoveries were ‘fake’. The weapons 
were recovered at the pointing of the respon- 
dents. 

In addition the Investigating Officer seized 
an empty kerosene tin lying at the place of 
occurrence. The tin was emitting smell of 
kerosene oil and it was seized under seizure 
- memo Ex. PJ which was attested by P. W. 11. 
In addition another circumstance tends to 
support the complicity of the respondents in 
the offence. It is the conduct of the respon- 
dents, The two deceased who had been 
murdered, by whomsoever it might be, were 
near blood relations of the respondents. If 
the murder had been committed by some 
others, as supposed by the High Court, they 
would not have kept quiet. Of course, they 
have stated in their defence that they were 
away from home in some other places and 
returned to the place of occurrence on 17th 
October, 1973 which has been found by us 
to be untrue. This conduct of the respon- 
dents is incriminating. 

7. As a result of the above discussions 
we, hold agreeing with the learned Sessions 
Tudge. that the guilt of the respondents has 
been established by the prosecution beyond 
all reasonable doubt. In the result we 
allow. the appeal. set aside the judgment and 
order of acquittal of the High Court and 
convict the respondents under S. 302/34 of 
the Penal Code. 
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& Now comes the question of sentence. 
The murder is ghastly and brutal. Respon- 
dent Sher Singh deserved the extreme penalty 
provided by law. The learned Sessions Judge 
was right in imposing death sentence on him. 
But in view of the fact that the learned Ses- 
sions Judge passed the order of conviction 
and sentence as early as 27th July, 1974 and 
the High Court passed the order of acquittal 
as early as 2nd of April, 1975, we refrain 
from visiting respondent Sher Singh with the 
extreme penalty provided by law for murder. 
We sentence all the respondents to imprison- 
ment for life. We are told that respondents 
Balkar Singh and Dalel Singh are on bail. 
Their bail bonds are cancelled. They shall 
surrender forthwith to serve out their 
sentences. 

Appeal allowed. 
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Criminal Appeal No. 12 of 1981* and Spe- 
cial Leave Petn. (Crl.) No. 1 of 1981, D/- 
18-2-1981. 

Capt. Dushyant Somal, Appellant v. 
Smt, Sushma Somal and others, Respondents. 


Contempt of Courts Act (70 of 1971), Sec- 
tion 2 — Contempt — Conviction for —~ 
Validity —- Constitution of India, Arts. 226, 
20 (3) — Parent (father) in ‘proceedings 
launched against him under S. 363 for kid- 
napping his child from lawful custody of 
child’s mother, not leading any evidence —~ 
In writ petition by child’s mother, said 
parent (father) not complying with direction 
to produce child — Conviction for contempt 
— Valid — Protection of Art, 20 (3) of 
Constitution, not available. 


Where a parent (father) who in the pro- 
ceedings launched against him under Sec- 
tion 363, I. P. C. for snatching away the 
child from the lawful custody of the other 
parent (mother) did not lead any evidence 
was sentenced to imprisonment for con- 
tempt in the writ petition filed by the child’s 
mother during the pendency of the said 
proceedings, on his failure to produce the 
child in defiance of the directive of the 
High Court, he (the father) could not make 
a grievance that the writ should not have 
been issued as he was proceeded against 


* Against order of Delhi High Court. 
CY/CY/B417/81/SNV 
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for the offence of snatching away the child 
and he was protected by Art. 20 (3) in not 
divulging his defence in the criminal case 
and that the entire question whether he had 
unlawfully removed the child from the cus- 
tody of the mother could be exhaustively 
enquired into in the criminal case.. (Para 5) 

There can be no question that a ' writ of 
Habeas Corpus is not to be issued asa 
matter of course, particularly when the 
writ is sought against a parent for the cus- 
tody of a child. Clear grounds must be 
made out. Wor is a person to be punished 
for contempt of Court for disobeying an 
order of Court except when the disobedi- 
ence is established beyond reasonable doubt, 
the standard of proof being similar, even if 
not the same, as in the criminal proceeding. 
Where the person alleged to be in contempt 
is able to place before the Court sufficient 
material to conclude that it is impossible to 
obey the order, the Court will not be justi- 
fied in. punishing the alleged contemner. 
But all this does not mean that a Writ of 
Habeas Corpus cannot or will not be issu- 
ed against a parent who with impunity 
snatches away a child from the lawful cus- 
tody of the other parent, to whom a Court 
has given such custody. Nor does it mean 
that despite the contumacious conduct of 
such a parent in not producing the child 
even after a direction to do so has been 
given to him, he can still plead justification 
for the disobedience of the ordér by merely 


persisting that he has not taken away the 
child and contending that it is therefore, 
impossible to obey the order. (Para 3} 


Protection against testimonial compulsion 
did not convert the position of a person 
accused of an offence into a position of pri- 
vilege, with immunity from any other action 
contemplated by law. A criminal prosecu- 
tion is not a fortress against all other actions 
in law. To accept the position that the 
pendency of a prosecution was a valid an- 
swer to a rule for Habeas Corpus would be 
to subvert the judicial process and to mock 
at the Criminal Justice system. All that 
Article 20 (3) guaranteed was that a person 
accused of an offence shall not be compel- 
led to be a witness against himself, nothing 
less and, certainly, nothing more. . Immu- 
nity against testimonial compulsion does 
not extend to refusal to examine and cross- 
examine witnesses and it was not open to a 
party proceeded against to refuse to exam- 
ine himself or anyone else as a witness on 
his side and to cross-examine the witnesses 
for the opposite party on the ground of 
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protection against testimonial compulsion 
and then to contend that no relief should 
be given to the opposite party on the basis 
of the evidence adduced by the. other party. 

(Para 5) 


Cases Referred: Chronological Paras 
AIR 1964 SC 1625: (1964) 5 SCR 86 4 

CHINNAPPA REDDY, J.:— The appel- 
lant-petitioner, in the Criminal Appeal and 
Special Leave Petition, Capt. Dushyant 
Somal married Sushma Somal on May 10, 
1973. A daughter Sweta born on May 16, 
1974 and a son Sandeep born on April 1, 
1975 are the children of the marriage. 
There was estrangement between husband 
and wife and they appear to have been liv- 
ing separately since 1976. The children 
were living with the mother. On an allega- 
tion that Sandeep was removed from her 
custody by her husband in Sep., 1977, the 
wife moved an application under the Guar- 
dians and Wards Act seeking custody of 
her minor son Sandeep. She obtained an 
ex parte order and pursuant to the order 
obtained by her, with the help of the Police, 
she recovered custody of her son Sandeep. 
According to the wife on Oct. 27, 1980, at 
about 7 a.m. when Sandeep escorted by his 
grand-mother Shanti Devi was waiting at 
the bus stop, Capt. Dushyant Somal accom- 
panied by three or four other persons came 
in a car and forcibly took away the child. 
At that time Sushma Somal was helping 


-her daughetr to board a bus to go to School. 


After Sweta boarded the bus she came 
towards the place where her son was to 
board the bus. She found her mother shout- 
ing for help. On enquiry she was told 
about the kidnapping. She immediately 
rang up the Police Control Room and gave 
a report. The Police registered a case 
under Section 363, Indian Penal Code against 
ber husband. Having searched in vain at 
various places for her son she finally filed 
an application under Art. 226 of the Con- 
stitution in the Delhi High Court for the 
issue of a Writ of Habeas Corpus directing 
her husband to produce her son. In an- 
swer to the Rule Nisi issued by the Court 
the appellant-petitioner filed a counter-affida- 
vit denying that he had ever kidnapped the 
child. According to him the entire case 
had been fabricated to forestall any appli- 
cation by him under the Guardians and 
Wards Act seeking the custody of his son 
on the ground that he had completed five 
years and therefore, as father, he was en- 
titled to the custody of the son. Various 
preliminary objections were raised regarding 
the maintainability of the petition, The 
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preliminary objections were overruled. As 
the appellant had denied the removal of the 
child, the High Court decided to examine 
witnesses. On the side of the wife, she ex- 
amined herself and her mother. The hus- 
band did not examine himself as a witness 
nor did he examine anyone else on his side. 
He did not also chose to cross-examine his 
wife and mother-in-law. The High Court 
accepted the evidence of the wife and her 
mother and held that Sandeep had been 
‘unauthorisedly taken away’ from the lawful 
custody of his mother by his father and 
that he was being kept under illegal deten- 
tion by the father. A writ was issued to 
the appellant directing him to produce the 
child before the Court on Dec. 17, 1980, 
so that the custody of the child could be 
entrusted to the mother. Despite the direc- 
tion of the Court the appellant did not pro- 
duce the child. The High Court came to 
the conclusion that the appellant was clear- 
ly guilty of contempt of Court and accord- 
ingly directed him to be taken into custody 
and detained in a Civil Prison until he 
produced the child in the Court. Criminal 
Appeal No. 12 of 1981 has been filed against 
the order of the Delhi High Court commit- 
ting the appellant to prison for contempt of 
Court. Special Leave Petition No. 1 of 
1981 is directed against the order of the 
High Court in the application under Arti- 
cle 226 of the Constitution. 

2. Shri Yogeshwar Prasad, learned coun- 
sel for the appellant-petitioner argued that 
the appellant ought not have been committed 
to prison for alleged contempt of Court, 
when the direction of the Court that he 
should produce the child was impossible of 
obedience as the child was not in his cus- 
tody. He submitted that having regard to 
the pendency of the prosecution under Sec- 
tion 363 of the Indian Penal Code, the 
High Court should not have issued a Writ 
of Habeas Corpus for the production of the 
child. He further submitted that the case 
against the appellant had not been establish- 
ed beyond reasonable doubt and therefore, 
he should not have been convicted and sen- 
tenced to be detained in the civil prison. 
Having regard to the pendency of the crimi- 
nal case the appellant could not himself 
give evidence in the proceeding under Arti- 
cle 226 nor could he disclose his defence 
by cross-examining the witnesses examined 
by his wife. He did not go into the witness 
box himself and did not cross-examine the 
witnesses examined by his wife because of 
the protection given.to him by Art. 20 (3) 
of the Constitution.. It was also suggested 
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that there was violation of Art. 20 (2). 
Another submission was that the wife should 
have sought her remedy under the Guardians 
and Wards Act and not by moving an ap- 
plication under Art. 226 of the Constitution. 
In any case, it was submitted that the High 
Court was wrong in sentencing him to an 
indefinite term of imprisonment which may 
even exceed the maximum prescribed by 
the Contempt of Courts Act. f 


3. There can be no question that a Writ 
of Habeas Corpus is not to be issued as a 
matter of course, particularly when the writ 
is sought against a parent for the custody 
of a child. Clear grounds must be made 
out. Nor is a person to be punished for 
Contempt of Court for disobeying an order 
of Court except when the disobedience is 
established beyond reasonable doubt, the 
standard of proof being similar, even if not 
the same, as in a criminal proceeding. 
Where the person alleged to be in contempt; 
is able to place before the Court sufficient 
material to conclude that it is impossible to 
obey the order, the Court will not be justi- 
fied in punishing the alleged contemner. 
But all this does not mean that a Writ of 
Habeas Corpus cannot or will not be issued; 
against a parent who with impunity snatches: 
away a child from the lawful custody of 
the other parent, to whom a Court has 
given such custody. Nor does it mean that 
despite the contumacious conduct of such a 
parent in not producing the child even after 
a direction to do so has been given to him, 
he can still plead justification for the dis- 
obedience of the order by merely persist-, 
ing that he has not taken away the child: 
and contending that it is therefore, impos-! 
sible to obey the order. In the case before! 
us, the evidence of the mother and the 
grand-mother of the child was not subjected 
to any cross-examination; the appellant-peti- 
tioner did not choose to go into the witness 
box; he did not choose to examine any wit- 
ness on his behalf. The evidence of the 
grand-mother, corroborated by the evidence 
of the mother, stood unchallenged that the 
appellant-petitioner snatched away Sandeep 
when he was waiting for a bus in the com-. 
pany of his grand-mother. The High Court 
was quite right in coming to the conclusion 
that the appellant-petitioner had taken away 
the child unlawfully from the custody of 
the child’s mother. The Writ of Habeas 
Corpus was, therefore, rightly issued. In 
the circumstances, on the finding, impossibi- 
lity of obeying the order was not an excuse 
which could be properly put forward, 
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4. The submission made on behalf of 
the appellant-petitioner that a petition for 
the Issue of the Writ of Habeas Corpus was 
not appropriate in cases where he was also 
charged with a criminal offence, in respect 
of the very person in respect of whose cus- 
tody the writ was sought is without sub- 
stance. In support of this submission reli- 
ance was placed upon- the following observa- 
tion of Hidaytullah, J. in Mohd. Ikram 
Hussain v. State of U. P., (1964) 5 SCR 86: 
(AIR 1964 SC 1625): “It is of course sin- 
gularly inappropriate in cases where the 
petitioner himself is charged with a crimi- 
nal offence in respect of the very person 
for whose custody he demands the writ”. 
It is obvious that the submission made on 
behalf of the appellant-petitioner is based 


on a misunderstanding of what was observ- 


ed by Hidaytullah, J. What Hidaytullah, J., 
pointed out was that it would be inappro- 
priate to issue a writ at the instance of a 
person against whom an offence was alleg- 
ed, in respect of the person detained. 
Hidayatullah, J.’s observation was not about 
the issue of the writ fo a person against 
whom an offence was alleged. 

5. It was submitted that the- appellant- 
petitioner did not give evidence, he did not 
examine any witness on his behalf and he 
did not cross-examine his wife and mother- 
in-law because, he would be disclosing his 
defence in the criminal case, if he so did 
He could not be compelled to disclose his 


defence in the criminal case in that manner 


as that would offend against the fundamen- 
tal right guaranteed by Art. 20 (3) of the 
‘Constitution. It was suggested that the en- 
tire question whether the appellant-petitioner 
had unlawfully removed the child from the 
custody of the mother could be exhaustively 
enquired into in the criminal case where he 
was facing the charge of kidnapping. It 
was argued that on that ground alone the 
writ petition should have been dismissed. 
The submission is entirely misconceived. In 
answer tothe Rule Nisi, allthat he was re- 
quired to do was to produce the child in 
Court, if the child was in his custody. If 
after producing the child, he wanted to re- 
tain the custody ofthe child, he would have 
to satisfy the Court thatthe child was law- 
fully in his custody. There was no question 
at all of compelling the appellant-petitioner 
to be a witness against himself. He was 
free to examine himself as a witness or not. 
If he examined himself he could still refuse 
to answer questions, answers to which might 
incriminate him in pending prosecutions. 
He was also free to examine or -not- other 
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wiinesses on his behalf and to cross-examine 
or not, witnesses examined by the opposite 
party. Protection against testimonial com- 
pulsion did not convert the position of a 
person accused of an offence into a position 
of privilege, with immunity from any other 
action contemplated by Jaw. A criminal 
prosecution was not a fortress against all 
other actions in law. To accept the position 


that the pendency of a prosecution was a 
valid answer to a rule for Habeas Corpus 
would be to subvert the judicial process 


and to mock at the Criminal Justice system. 


All that Art. 20 (3) guaranteed was that a 
person accused of an offence shall not be 
compelled to be a witness against himself, 


nothing less and, certainly, nothing more. 
Immunity against testimonial compulsion did 
not extend to refusal to examine and cross- 
examine witnesses and it was not open to 
a party proceeding (sic) (proceeded against) 
to refuse to examine himself or anyone else 
as a witness on his side and to cross-exam- 
ine the witnesses for the opposite party on 
the ground of testimonial compulsion and 
then to contend that no relief should be 
given to the opposite party on the basis of 
the evidence adduced by the other party. 
We are unable to see how Art. 20 (3) comes 
into the picture at all. 

6. It was also sought to be made out 
that there was a violation of Art. 20 (2) of 
the Constitution. Apart from the fact that 
the criminal case has not concluded and 
there has yet been no conviction and punish- 
ment for the alleged offence of kidnapping, 
we do not also understand how a prosecu- 
tion and punishment for the offence ‘of kid- 
napping can stand in the way of the appel- 
lant being punished for Contempt of Court. 


7. It was argued that the wife had alter- 
Nate remedies under the Guardians and 
Wards Act and the Code of Criminal Pro- 
cedure and so a writ should not have been 
issued. True, alternate remedy ordinarily 
inhibits a prerogative writ. But it is not an 
impassable hurdle. Where what is complain- 
ed of is an impudent disregard of an’ order 
of a Court, the fact certainly cries out that 
a prerogative writ sball issue. In regard to 
the sentence, instead of the sentence impos- 
ed by the High Court, we substitute a sen- 
tence of three months’ simple imprisonment 
and a fine of Rupees Five Hundred. The 
sentence of imprisonment or such part of 
it as may not have been’ served will stand 
remitted on the appellant-petitioner produc- 
ing the child in the High Court, With this 
Modification in the matter of sentence, the 
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appeal and the Special Leave Petition are 
dismissed. Criminal Misc. Petn. No. 677/81 
is dismissed as we are not satisfied that it 
is a fit case for laying a complaint. 

Order accordingly. 
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A. VARADARAJAN, JJ. 
Writ Petns. Nos. 1345, 1635 of 1979, 458, 
935, 1418 and 1692 of 1980, D/- 20-2-1981. 
1) Sri Kalimata Thakurani and Raghu- 
nath Jew and others. 
2) Iswar Dharmaraj Thakur and others. 
3) Shashankasekhar Jana and others. 
4) Sib Kumar Banerjee and others. 
5) Sitalamata Thakurani and others. 


6) Naryana Chandra Singha and others, 
Petitioners v. Union of India and others 
etc., Respondents. 

(A) West Bengal Land Reforms Act 
(140 of 1956, S. 17 (d) — Interpretation of 
— As to permit tenant to resume land, if 
Bargadar voluntarily surrenders or abandons 
the land — Not permissible. (Paras 8, 9) 


(@) Constitution of India, Arts. 14, 31-B, 
Sch. 9 — Provisions of S. 20-B (3), (4), (5) 
of W. B. L. R. Act — Harsh in nature — 
Whether can be struck down. (W. B. Land 
Reforms Act (10 of 1956), S. 20-B (3), (4), 
(5) (as amended by Amendment Act of 
1972).) 


Though the provisions of sub-sections (3), 
(4) and (5) of S. 20-B (which is only a 
penal section) perilously border on arbitra- 
riness and amounts to serious curbs on the 
fundamental right of the cultivator to pur- 
sue his occupation, they cannot be struck 
down because they are contained in the 
Amendment Act of 1972 which has been 
placed in the Ninth Schedule prior to 
April 24, 1973, and therefore fall within 
the protective umbrella and are immune 
from challenge under Art. 31-B. (Para 11) 

- (©) Constitution of India, Arts. 14, 19 (1) 
ie e (4), (5) — Proviso under S. 2 (8) of 

W. B. L. R. Act — Restriction imposed by 
if on ici — Not arbitrary and unreason- 
able — Article 19 (1) (e) (œ) not violated. 
(W. B. Land Reforms Act (10 of 1956), Sec- 
tion 2 (8), Proviso). 


The proviso does not debar the tenant 
from following any other occupation but 
once a tenant wants to have the land to 
himself for personal cultivation he must 
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elect whether to pursue the profession of 
cultivation or some other occupation. Thus, 
even though there is some amount of restric- 
tion both on the right of the tenants to re- 
side or follow any other occupation, such a 
restriction cannot be said to be arbitrary or 
unreasonable. (Paras 14, 18) 
Another aspect of the proviso is that the 
land is given to the tenant only if his main 
source of sustenance is from agriculture so 
that the land may be reserved only for the 
tiller of the soil and none else. Hence, the 
restrictions imposed, therefore, by the pro- 
viso are in public interest and in consonance 
with the concept of promoting and accele- 
rating agrarian reforms and therefore Arti- 
cle 19 (1) (e) and (g) could not be said to 
be violated. (Paras 15, 19, 20) 
As the proviso operates equally to all the 
tenants governed by it no question of dis- 
crimination at all arises. Thus, proviso 
could not be said to be violative of Art. 14. 
(Para 21) 
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Advocates, for Petitioner in W. P. No. 935 
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S. M. FAZAL ALI, J. :— These petitions 
under Article 32 of the Constitution have 
been filed in order to challenge the vires of 
the West Bengal Land Reforms Act, 1955 
(hereinafter referred to as the ‘1955 Act’) as 


also various amendments made to the said 
Act up to 1977. The first plank of argu- 
ment related to the constitutional validity 


of the 1955 Act. The second plank of argu- 
ment was confined to the validity of the 
West Bengal Land Reforms (Amendment) 
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Act, 1972 (hereinafter referred to as the 
‘Amendment Act of 1972’) which was in 
the nature of a Ceiling Act prescribing a 
particular ceiling of the area of land which 
could be retained by the tenant. So far as 
the Ceiling Act, viz., the Amendment Act 
of 1972 is concerned, it is conceded by the 
counsel for the petitioners that the constitu- 
tional validity of the aforesaid Act is clearly 
concluded by a recent decision of this Court 
in Waman Rao v. Union of India, AIR 
1981 SC 271, where a Constitution Bench 
of this Court rejected the various grounds 
of challenge in respect of the constitutiona- 
lity of various Ceiling Acts passed by the 
States concerned. In view of this decision 
the learned counsel for the petitioners was 
fair enough to state that he does not want 
to press his contention regarding the con- 
stitutional validity of the Ceiling Act. 
Similarly, the learned counsel for the peti- 
tioners fairly conceded that as the 1955 Act, 
along with its amendments up to 1972, has 
been placed in the Ninth Schedule of the 
Constitution, it was immune from challenge 
and was saved by the protective umbrella 
contained in Art. 31-B of the Constitution. 
In this connection, this position was made 
absolutely clear in Waman Rao’s_ case 
(supra) where this Court observed as fol- 
lows: 


“Thus, in so far as the validity of Arti- 
cle 31-B read with the Ninth Schedule is 
concerned, we hold that all Acts and Regu- 
lations included in the Ninth Schedule prior 
to April 24, 1973 will receive the full pro- 
tection of Art. 31-B. Those laws and regu- 
lations will not be open to challenge on the 
ground that they are inconsistent with or 
take away or abridge any of the rights con- 
ferred by any of the provisions of Part Ti 
of the Constitution.” 


2. In the instant case, it is clear that 
the 1955 Act as also the Amendment Act of 
1972 were added to the Ninth Schedule, be- 
ing Entry Nos. 60 and 81, prior to April 
24, 1973. In these circumstances, it is mani- 
fest that the aforesaid Acts are completely 
immune from challenge on the ground that 
they are violative of any of the rights en- 
shrined in Part III of the Constitution. The 
learned counsel for the petitioners, therefore, 
was fully justified in making the concession 
before us. 


3. .The argument of the learned counsel 
for the petitioners in W. P. No. 1345 of 
1979, which has been adopted by the coun- 
tel for the petitioners appearing in other 
petitions, centres round the validity of— 
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(1) The West Bengal Land Reforms (Amend- 
ment) Act, 1977 (published in the Gazette 
Extraordinary on 3-2-1978), and (2) Sec- 
tion 20-B, sub-sections (3), (4) and (5) of 
the 1955 Act. So far as the challenge to 
the constitutional validity of this section 
was concerned, it was confined only on the 
ground that the said sub-sections were vio- 
lative of Art. 14 of the Constitution of 
India as being discriminatory and arbitrary. 

4. It was contended that once the land 
holder, viz., the tenant was given the right 
of personal cultivation and was permitted 
to get the land cultivated by a Bargadar on 
the basis that the bargadar would share half 
the produce, there was no warrant for not 
allowing the tenant to resume the land 
where the bargadar had voluntarily surren- 
dered or abandoned the land. In order to 
consider this argument, it may be necessary 
to examine the status of the bargadar under 
the 1955 Act. Section 2 (2) defines barga- 
dar thus: 


“‘Bargadar’ means a person who under 
the system generally known as adhi, barga 
or bhag cultivates the land of- another per- 
son on condition of delivering a share of 
the produce of such land to that person and 
includes person who under the system gene- 
rally known as kisani cultivates the land of 
another person on condition of receiving a 
share of the produce of such land from that 
person.” 

§. Section 16 of the’ 1955 Act provides 
that where the tenant brings in a bargadar 
on the land, the produce of the land may 
be shared in the proportion of 50:50 or 
75:25. There are also provisions in the 
1955 Act for enforcement of the right of 
the tenant to get his share of the produce 
from the bargadar which have not been 
challenged before us. It would be seen that 
Section 17 permits the cultivator to termi- 
nate the cultivation of the land by a bar- 
gadar and resume possession under his own 
cultivation if the conditions mentioned in 
Clauses (a), (b) and (d) of sub-section (1) of 
Section 17 are satisfied. Clause (d) may be 
extracted thus: 

“That the person owning the land requires 
it bona fide for bringing it under personal 
cultivation.” 


6. Thus, the cultivator has a right to get 
back the land for personal cultivation if he 
requires it for his bona fide use and proves 
the same to the satisfaction of the authority 
appointed under S. 17 (1). 


7. It was argued by the counsel for the 
petitioners that on a parity of reasoning. 
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contained in S.‘17, there was no -reason 
why—where the bargadar had voluntarily 
surrendered or abandoned the land — the 
facility of cultivating the land personally by 
the tenant should be denied to him. Sub- 
sections (3), (4) and (5) of S. 20-B of the 
1955 Act run thus:. 


“(3). If such officer or authority deter- 
mines that the bargadar had not voluntarily 
surrendered or abandoned the cultivation of 
the Jand which was being cultivated by him 
as such and what he had been compelled by 
force or otherwise- to surrender or abandon 
the cultivation of such land, such officer or 
authority shall restore the bargadar to the 
cultivation of the land, or where the barga- 
dar is not available or is not willing to be 
restored to the cultivation of such land, the 
person whose land was so cultivated shall 
not resume personal cultivation of the land 
but he may, with the permission of such 
‘officer or authority; get the land cultivated 
by any person, referred to in Section 49, 
who is willing to cultivate the land as a 
bargadar. 


(4) If such officer or authority determines 
that the bargadar had voluntarily surrender- 
ed or abandoned the cultivation of the land 
which was cultivated by him as such, the 
person whose land was being so cultivated 
' shall not resume personal cultivation of 
such land but he may, with the permission 
of such officer or authority, have the land 
cultivated by any person, referred to in Sec- 
tion 49, who is willing to.cultivate the land 
as a bargadar. 

(5) Any contravention of the provisions 

of sub-section (3) or sub-section (4) shall 
be an offence punishable with imprisonment 
for a term which may extend to six months, 
or with fine which may extend to one thou- 
sand rupees, or with both.” 
Sub-sections (3) and (4) prescribe the pro- 
cedure which is to be adopted where a bar- 
gadar voluntarily surrenders or abandons 
the cultivation of the land. Under these 
provisions, the tenant is not allowed to re- 
sume personal cultivation but has to get 
the land cultivated by some other person 
with the permission of the officer or auth- 
ority concerned. 

8. Realising the force of the argument, 
Mr. S. N. Kacker, appearing for the State 
of West Bengal, with his usual persuasive- 
ness submitted that sub-scctions (3) and (4) 
are extremely harsh but the rigours of 
these sub-sections can be softened if we read 
down S. 17 (d) and interpret it in such a 
way as to permit a tenant to resume the 


, 


Sri Kalimata v. Union of India 


A ILR 


land under Cl. (d) of Section 17 if the Bar- 
gadar voluntarily surrenders or abandons 
the land. We are, however, unable to 
agree with this argument because it will 
amount not only to distorting and misinter- 
preting Cl. (d) but also to causing serious 
violence to its plain language, which cannot 
be done. 

9, It would appear that Cis. (a), (b) and 
(c) of sub-section (1) of S. 17 of the 1955 
Act are the only grounds given on which a 
tenant can get the land back for his personal 


cultivation. The contingency where the bar- 
gadar voluntarily surrenders or abandons 
the land is neither mentioned in Cls. (a), 


(b) and (c) nor is directly or indirectly con- 
templated by them. In these circumstances, 
if we accept the contention of Mr. Kacker 
it would amount to introducing something 
into Section 17 which is not there and this 
is diametrically opposed to the well-known 
canons of interpretation. 

10. We are, however, constrained to 
observe that there does not appear to be 
any logical justification for the provisions 
of sub-sections (3) and (4) of S. 20-B 


11. It is understandable that when once 
the cultivator chooses to bring a  bargadar 
on the land, the interest of the bargadar 
should be duly protected and has been made 


heritable. So far, there can be no objec- 
tion and such a course is in consonance 
with the object of the statute. But when 


the bargadar on his own volition surrenders 
or abandons the land, there is no reason 
why the tenant should not be allowed to 
resume cultivation and instead be compelled 
to get the land cultivated by some other 
person nominated by the authority concern- 
ed under Section 49 of the 1955 Act. This 
provision therefore appears to us to be ex- 
tremely harsh and works serious injustice 
to the rights of the tenants particularly 
after the ceiling area of the tenant has been 
considerably reduced by the Amendment 
Act of 1972. Thus, the tenant having a 


small area guaranteed to him for his unit, 
he should have at least fuller and more 
effective rights to get that area cultivated 


by him or even by a bargadar of his choice 
subject to resuming the same, if the barga- 
dar surrenders or abandons the land. The 
amendment doubtless recognises the right of 
the ownership of the tenant within the ceil 
ing area and yet to deny him the right of 
resuming cultivation of the land from the 
bargadar inducted by him after the barga-|. 
dar voluntarily surrenders or abandons thej 
same and forcing or imposing someone else 
to cultivate the land on behalf of the tenant 
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appears to be contrary to the very tenor was that it places a serious curb on the 
land spirit which Sections 17 and 20-B of right of the petitioners to carry on their 
the 1955 Act seem to subserve, Unfortu- occupation other than agriculture. 

nately, however, though the provisions of 14, As regards the first argument, wel 


sub-sections (3), (4) and (5) of S. 20-B 
(which is only a penal section) perilously 
border on arbitrariness and amounts to 
serious curbs on the fundamental right of 
the cultivator to pursue his occupation, we 
cannot however strike down these provisions 
hecause they are contained in the Amend- 
ment Act of 1972 which has been placed in 
the Ninth Schedule prior to April 24, 1973, 
and therefore fall within the protective 
umbrella and are immune from challenge. 
It will, however, be for the Legislature 
which is the best judge of the needs of its 
people to give a suitable relief to the tenant 
and soften the rigours of the harsh provi- 
sions of sub-sections (3), (4) and (5) of Sec- 
‘tion 20-B on the lines indicated by us 
With these observations, the arguments of 
the learned counsel for the petitioners on 
‘this ground are overruled. 


12. We now come to the second plank 
of the argument which comprises the chal- 
lenge to the proviso and the Explanation to 

” Section 2 of the 1955 Act. This provision 
“having been brought into force after the 
24th of April, 1973, falls beyond the ambit 
of Art., 31-B and is not covered by the pro- 
tective umbrella of that Article. In these 
circumstances, the challenge to the consti- 
tutionality of this provision could be enter- 
tained by us. Mr. Kacker did not contro- 
- vert this position. The impugned proviso 
and the Explanation which were added to 
Cl. (8) of S. 2 by the West Bengal Land 
Reforms (Amendment) Act, 1977, may be 
. extracted thus: 

“Provided that such person or member 
of his family resides for the greater part 
of the year in the locality where the land is 
situated and the principal source of his in- 
come is produced from such land. 

Explanation — The term “family” shall 
have the same meaning as in Cl. (c) of Sec- 
tion 14-K.” 

13. It was submitted that the proviso in- 
sists that the cultivator or member of his 
family must reside in the locality where the 
land is situate for the greater part of the 
year and thus deprives the petitioners of 
their right guaranteed to them under Arti- 
cle 19 (1) (e) and -(g) of - the Constitution 
inasmuch as it compels the petitioners to 
reside in the village and prevents them from 
either going to or residing in any other 
place in India. The second ground of chal- 
lenge to the constitutionality-of the proviso 





are unable to agree with the learned counsel 
because the object of the proviso is to safe- 
guard the interest of the tenant himself so! 
that he may give whole-hearted attention tol 
the personal cultivation of the land which! 
has been secured for him by virtue of a: 


valuable piece of agrarian reform. If the 
tenant is allowed to go out of the vilage 
and reside at other places then the benefit 
conferred by the 1955 Act cannot be fully 


utilised by the tenant and would frustrate 
the very purpose for which agrarian reforms 
are meant. Moreover, the land is given to 
the tenant as the tiller of the soil funda- 
mentally for the reason that cultivation is 
his main source of sustenance as is mention- 
ed in the proviso itself. If, therefore. the 
principal source of sustenance of the tenant 
is agriculture it would be futile for the 
tenant to say that he should be permitted to 
follow other avocations or occupations in 
the main which will defeat the very purpose 
for which the proviso has been enacted. 
The proviso does not debar him from fol- 
lowing any other occupation but once a 
tenant wants to have the land to himself 
for personal cultivation he must elect whe- 
ther to pursue the profession of cultivation 
or some other occupation, Thus, even 
though there is some amount of restriction 
both on the right of the petitioners 
to reside or follow any other occupation, 
such a restriction cannot be said to be arbi- 
trary or unreasonable. It is well settled 
that where a restriction is imposed by the 
legislature in public interest in order to 
advance a particular purpose or carry out 
the dominant object, such a restriction is 
undoubtedly a reasonable one within the 
meaning of Cls. (4) and (5) of Art. 19 of 
the Constitution. Moreover, in the instant 
case, the restriction does not amount to 
complete deprivation of the right of the 
tenant to reside elsewhere becaue the words 
‘for the greater part of the year’ leave suffi- 
cient scope to the tenant to reside elsewhere 
for a part’of the year if he so desires. 
Furthermore, the Explanation adopts the 
definition of “family” which is the same as 
defined in S. 14-K of the 1955 Act which 
runs thus: © 


© “() himself ‘and his wife. minor sons, un- 
married daughters, if any, 


Gii) his unmarried adult son, if any, who 


` does not hold any land as.a raiyat, 
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(iii) his married adult son, if any, where 
neither such adult son nor the wife nor any 
minor son or unmarried daughter of such 
adult son holds any land as a raiyat, 

(iv) widow of his predeceased son, if any, 
where neither such widow nor any minor 
son or unmarried daughter of such widow 
holds any land as a raiyat, 


(v) minor son or unmarried daughter, if 
any, of his pre-deceased son, where the 
widow of such predeceased son is dead any 
minor son or unmarried daughter of such 
predeceased son does not hold any land as 
a raiyat, 
but shall not include any other person.” 

15. Thus, it is not necessary that the 
tenant should himself reside in the village 
for the greater part of the year and it is 
sufficient if any member of the family which 
includes his wife, unmarried adult, married 
adult, minor son and so on, remains in the 
village and this would amount to substan- 
tial compliance of the conditions of the 
proviso. The restriction, therefore, is par- 
tial and in public interest and bears a close 
nexus with the object of the 1955 Act, viz., 
to achieve agrarian reforms. 


16. The fundamental rights enshrined in 
Article 19 of the Constitution are not abso- 
lute and unqualified but are subject to rea- 
sonable restrictions which may be imposed 
under sub-clauses (4) and (5) of Art. 19. 
Whenever a complaint of violation of fun- 
damental rights is made the Court has to 
determine whether or not the restrictions 
imposed contain the quality of reasonable- 
ness. In assessing these factors a doctrinaire 
approach should not be made but the es- 
sential facts and realities of life have to be 
duly considered. Our Constitution aims at 
building up a socialist State and the estab- 
lishment of an egalitarian society and if 
reasonable restrictions are placed on the 
fundamental rights in public interest, they 
can be fully justified in law. The principles 
laying down the various tests of reasonable- 
ness have been very aptly enunciated in the 
case of State of Madras v. V. G. Row, 1952 
SCR 597:(AIR 1952 SC 196) which is 
almost the locus classicus on the subject in 
question. In that case Shastri, C. J., speak- 
ing for the Court observed as follows: 

“It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied to 
each individual statute impugned, and no 
abstract standard, or general pattern, of rea- 
sonableness can be laid down as applicable 
to all cases. The nature of the right alleg- 
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ed to have been infringed, the underlying 
purpose of the restrictions imposed, the ex- 
tent and urgency of the evil sought to be 
remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the 
time, should all enter into the judicial ver- 
dict.” 
The case has been consistently followed by 
later decisions of this Court right up-to-date. 
17. Another important factor to consider 
the reasonableness of restrictions is if the 
restrictions imposed are excessive or dis- 
proportionate to the needs of a particular 
situation. Further, if the restrictions are 
in implimentation of the directive princi- 
ples of the Constitution the same would be 
upheld as being in public interest because 
the individual interest must yield to the in- 
terest of the community at large, for only 
then a welfare State can flourish. 


418. Applying these tests to the facts of 
the present case we are satisfied that the re- 
Sstrictions contained in the impugned proviso 
cannot be said to be unreasonable for the 
following reasons: 


The dominant object of the proviso is to 
abolish the age old institutions of absentee 
land-holders by insisting that the cultivator 
to whom land is allotted must give full and 
complete attention to the soil and as a result 
of which there will be a maximum utilisa- 
tion of the agricultural resources which 
would increase production. Under the Am- 
endment Act of 1972 an adult unmarried per- 
son is entitled to hold an area up to 2.50 
hectares which is equal to 6.72 acres, a 
tenant with a family of two or more is 
entitled to hold 12.36 hectares and a tenant 
having a family of five or more is entitled 
to hold 7 hectares which is equal to 12.23 
acres being the maximum area permissible. 
Thus, the area left to the tenant is quite vast 
and appreciable and if the tenant wants to 
bring this area under cultivation in right 
earnest it would hardly leave him time to 
quit the village and pursue other avocations 
of life. It is obvious that the tenant has to 
remain in the village for the purpose of 
cultivating the lands, sowing the seeds, grow- 
ing it and harvesting it. These processes 
would doubtless require the presence of the 
tenant for a greater part of the year which 
is what the proviso predicates. If the tenant 
is permitted to leave the village for more 
than half the year then the very purpose of 
giving such a vast area for cultivation to a 
tenant will be foiled. Moreover, the provise 
merely insists that the tenant should remain 
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in the village of its periphery for “greater 
part of the year” which appears to be not 
only reasonable but absolutely essential if 
the land has to be cultivated in a scientific 
manner in order to yield the maximum pos- 
sible production, which would result in 
better and equitable distribution of agricul- 
tural products for the use of the people of 
the country. 


19. Another aspect of the proviso is that 
the land is given to the tenant only if his 
main source of sustenance is from agricul- 
ture so that the land may be reserved only 
for the tiller of the soil and none else. Hence, 
the restrictions imposed, therefore, by the 
proviso are undoubtedly in public interest 
and in consonance with the concept of pro- 
moting and accelerating agrarian reforms 
which is the prime need of the hour. 


‘20. For these reasons, therefore, the chal- 
fees that the proviso violates Art. 19 (1) (e) 
land (g) must fail. 


21. The last contention put forward by 
ite petitioners was that the proviso is also 
violative of Article 14 inasmuch as it is ex- 
tremely arbitrary and discriminatory. We 
are unable to uphold the challenge on the 
ground that the proviso violates Art. 14 be- 
cause we do not find any element of arbitrari- 
mess in the proviso. If the statute insists 
that the tiller of the soil must remain in the 
village for a greater part of the year in order 
to cultivate the land which has been given 
to him and thereby increase the produce of 
the land, no serious prejudice is caused to 
the tenant because that is the purpose for 
which he has himself secured the land. Se- 
condly, as the proviso operates equally to 
all the tenants governed by it no question 
of discrimination at all arises. Thus, this 
argument also is wholly untenable and must 
jfail. 

22. For the reasons given above, we hold 
that both the Act of 1955, including the Am- 
endment Act of 1972, and the proviso intro- 
duced by the Amendment Act of 1977 are 
constitutionally valid. As we have made cer- 
tain observations regarding the harshness of 
the provisions of sub-sections (3), (4) and (5) 
of Section 20-B of the 1955 Act, let a copy 
of this judgment be sent to the Hon’ble Chief 
Minister of West Bengal. The petitions are 
dismissed without any order as to costs. 

Petitions dismissed. 
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AIR 1981 SUPREME COURT 1035 

R. S. SARKARIA AND O. CHINNAPPA 

: REDDY, J. 

Civil Writ Petn. No. 5845 of 1980, Dy/- 
13-1-1981. 

Manmohan Vig and others, Petitioners v. 
The State of Haryana and others, Respon- 
dents. ` 


Constitution of India, Art, 265 — Imposi- 
tion of tax of compensatory and regulatory 
nature — Expenditure in connection with 
National Highways incurred by facilitating 
transport of goods and passengers e.g. light- 
ing, traffic control, amenities for passengers 


etc. etc. — Held, imposition was justified. 
1981 Tax LR 289 (SC), Foll. (Para 1) 
Cases Referred: Chronological Paras 
1981°Tax LR 289 (SC) 1 


ORDER :— This writ petition is really 
covered by the judgment pronounced by us 
on Dec. 15, 1980, in M/s. International 
Tourist Corporation etc. etc. v. The State of 
Haryana, C, As. Nos. 638, 656, 786 and 
2632/79 etc. etc. decided on 15-12-1980: 
(reported in 1981 Tax LR 289 (SC)}. 
Shri S. N. Kacker, learned Counsel, how- 
ever, urged that there was no material be~- 
fore us in that case to justify a conclusion 
that the State Government incurred any ex- 
penditure in connection with the national 
Highways to justify imposition of a tax of 
a compensatory and regulatory nature. He 
invited our attention to the budget of the 
Haryana Government to show that no ex- 
penditure was incurred in connection with 
the development, construction, improvement 
and maintenance of National Highways in 
the State of Haryana. There is no sub- 
stance in the submission. We have pointed 
out in our judgment that the State Govern- 
ment incurs expenditure in connection with 
‘National Highways not by directly construct- 
ing or maintaining National Highways but 
by facilitating the transport of goods and 
passengers along the National Highways in 
various other ways such as lighting, traffic 
control, amenities for passengers halting 
places for buses and trucks etc. ete. 


And not by eastern windows only, 


When daylight comes, comes in the light; 
In front the sun climbs slow, how slowly ! 
But westward, look, the land is bright! 


2. The petition is, therefore, dismissed. 
Petition dismissed. 


AY/BY/A301/81/SSG 
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AIR 1981 SUPREME COURT 1036 
== 1981 Cri. L, J. 609 
(From: Punjab & Haryana)* 

O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No. 390 of 1975, D/- 
25-2-1981, 


Ram Chander, Appellant v. The State 
of Haryana, Respondent, 


(A) Evidence Act (1 of 1872), Ss. 137, 
188 — Practice — Examination of wit- 
nesses — Court’s power to ask questions 
~~ Scope. (Criminal P. C. (1974), Ss. 161, 
164). 


The adversary system of trial being 
what it is there is an unfortunate tendency 
for a judge presiding over a trial to 
assume the role of a referee or an umpire 
and to allow the trial to develop into a 
contest between the prosecution and the 
defence with the inevitable distortions 
flowing from combative and competitive 
elements entering the trial procedure. If 
a Criminal Court is to be an effective in- 
strument in dispensing justice, the pre- 
siding judge must cease to be a spectator 
and a mere recording machine. He must 
become a participant in the trial by 
evincing intelligent active interest by 
putting questions to witnesses in order to 
ascertain the truth. But this he must do, 
without unduly trespassing upon the 
functions of the public prosecutor and 
the defence counsel. without any hint 
of partisanship and without appearing to 
frighten or bully witnesses. Any ques- 
tions put by the judge must be so as 
not to frighten, coerce, confuse or in- 
timidate the witnesses. (1957) 2 All ER 
155, Rel. on. (Paras 2, 3) 


In a murder trial the Court put cer- 
tain questions to the witnesses and find- 
ing that they were not sticking to the 
statements made by them under Ss: 161, 
164. Cr. P. C. and were probably giving 
false evidence, rebuked them and 
threatened that they would be prosecuted 
for perjury. 


Held in the circumstances that the 
principle of “fair trial” was. abandoned; 


*Criminal Appeal No.. 1554 of 1974, D/- 
2-7-1975 (Punj & Har). og oe 
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the attitude adopted by the trial- Court 
was not justified and as the witnesses had 
resiled from their earlier statements, the 
accused could not be convicted on basis 
of their statements. (Para 8) 


(B) Evidence Act (1 of 1872), S. 11 — 
Applicability — Witnesses resiling from 
their earlier statements — Their testi- 
mony substantiated by F. I. R. — No 
ground to accept their evidence when 
F. I. R. is not sought to be inconsistent 
with prosecution case (obiter). AIR 1975 
SC 1026, Disting. (Para 9) 


Cases Referred: 


Chronological Paras 
AIR 1975 SC 1026: (1975) 3 SCR 519: 


1975 Cri LJ 870 § 


ILR (1972) Andh Pra 683 2 
(1957) 2 All ER 155: (1957) 2 WLR 760. 
Jones v. National Coal Board 1, 3 


M/s, Kapil Sibal, Subhash Sharma and 
Ravindra Bana, Advocates, for Appellant; 
Mr. K. G. Bhagat, Advocate and Mr. R, 
N. Poddar, Advocate, for Respondent. 


CHINNAPPA REDDY. J.:— What is 
the true role of a judge trying a criminal 
case? Is he to assume the role of a re- 
feree in a football match or an umpire in 
a cricket match, occasionally answering, 
as Pollock and Maitland [Pollock and 
Maitland : The history of English law] 
point out, the question ‘How is that’ or, 
is he to, in the words ‘of Lord Denning 
‘drop the mantle of a judge and assume 
the role of an advocate’? [Jones v, 
National Coal Board: (1957) 2 All ER 
155.] Is he to be a spectator or a partici- 
pant at the trial? Is passivity or activity 
to mark his attitude? If he desires to 
question any of the witnesses, how far 
can he go? Can he put on the gloves and. 
‘have a go’ at the witness who he sus- 
pects is lying or is he to be soft and 
suave? These are some of the questions 
which we are compelled to ask ourselves 
in this appeal on account of the manner 
in which the judge who tried the case 
put questions to’some of the witnesses, 


2. The adversary system of trial be-| 
ing what it is, there is an unfortunate 
tendency for a judge presiding over a 
trial to assume the role of a referee or 
an umpire and to allow the trial to deve- 
lop into a contest between the prosecu- 
tion and: the defence with the inevitable 
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distortions flowing from combative and 
‘competitive elements entering the trial 
‘procedure, If a Criminal Court is to be 
an effective instrument in dispensing 
justice, the presiding judge must cease to 
-be a spectator and a mere recording 
machine. He must become a participant 
an the trial by evincing intelligent ac- 
tive interest by putting questions to wit- 
messes in order to ascertain the truth. As 
one of us had occasion to say in the past: 


“Every Criminal trial is a voyage of 
discovery in which truth is the quest. It 
is the duty of a presiding Judge to ex- 
plore every avenue open to him in order 
to discover the truth and to advance the 
cause of justice. For that purpose he is 
expressly invested by Section 165 of the 
Evidence Act with the right to put ques- 
tions to witnesses. Indeed the right given 
to a Judge is so wide that he may ask 
any question he pleases, in any form, at 
any time, of any witness, or of the par- 
ties about any fact, relevant or irrelevant. 
Section 172 (2) of the Code of Criminal 
Procedure enables the Court to send for 
the police-diaries in a case and use them 
to aid it in the trial. The record of the 
proceedings of the committing Magis- 
trate may also be perused by the’ Ses- 
sions Judge to further aid him in the 
trial”. (Sessions Judge, Nellore v. Intna 
Ramana Reddy, ILR (1972) Andh Pra 683). 


2. With such wide powers. the Court 
must actively participate in the trial to 
elicit the truth and to protect the weak 
and the innocent. It must, of course, not 
assume the role of a prosecutor in putt- 
ing questions. The functions of the coun- 
sel, particularly those of the Public Pro- 
secutor, are not to be usurped by the 
judge, by descending into the arena. as it 
were. Any questions put by the judge 
must be so as not to frighten, ccerce, 
confuse or intimidate the witnesses. The 
danger inherent in a judge adopting a 
much too stern an attitude towards wit- 
nesses has been explained by Lord Jus- 
tice Birkett: 


“People accustomed to the procedure 
of the Court are likely to be over-awed 
or frightened, or confused. or distressed 
when under the ordeal of prolonged 
questioning from the presiding judge. 
Moreover, when the questioning takes on 
a sarcastic or ironic tone as it is apt to 


do, or when it takes on a hostile note as 
is sometimes. almost inevitable, the 
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danger is not only that witnesses will be 
unable to present the evidence as they 
may wish, but the parties may begin to 
think. quite wrongly it may be, that the 
judge is not holding the scales of justice 
quite eventually”. Extracted by Lord 
Denning in Jones v. National Coal Board. 
((1957) 2 All ER 155) (supra). 

In Jones v, National Coal Board, Lord 
Justice Denning observed: 


“The Judge’s part in all thisisto hear- 
ken te the evidence, only himself asking 
questions of witnesses when it is neces- 
sary to clear up any point that has been 
overlooked or left obscure; to see that 
the advocates behave themselves seemly 
and keep to the rules laid down by law; 
to exclude irrelevancies and discourage 
repetition; to make sure by wise inter- 
vention that he follows the points that 
the advocates are making and can assess 
their worth; and at the end to make up 
his mind where the truth lies, If he 
goes beyond this, he drops the mantle of 
the Judge and assumes the robe of an. 
advocate; and the change does not be- 
rome him well’. 


We may go further than Lord Denning 
and say that it is the duty of a judge to 
discover the truth and for that purpose 
he may “ask any question, in any form, 
at any time, of any witness or of the 
parties, about any fact, relevant or ir- 
relevant” (Sec. 165, Evidence Act). But 
this he must do, without unduly trespas- 
sing upon the functions of the public pro- 
secutor and the defence counsel, without 
any hint of partisanship and without ap- 
pearing to frighten or bully witnesses. 
He must take the prosecution and the 
defence with him. The Court the pro- 
secution and the defence must work as a 
team whose goal is justice, -a team whose 
captain is the judge. The judge, ‘like the 
conductor of a choir, must, by force of 
personality, induce his team to work in 
harmony; subdue the raucous encourage 
the timid, conspire. with the young, 
flatter the old”. 


4. Let us now take a look at the facts 
of the case before us. Ram Chander and 
Mange were tried by the learned Addi- 
tional Sessions Judge, Jind, for the 
murder of Dunni. Both were convicted 
under Section 302 ‘read with Sec. 34 
Indian Penal Code and sentenced to im- 
prisonment for life. On appeal the High 
Court acquitted Mange but confirmed 
the conviction of Ram Chander, The pro- 
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secution case was that on February 14, 
1974 at about 11 a. m. Dunni was pro- 
ceeding from his field towards the vil- 
lage, Sucha Khera. and was passing near 
the field of Ram Chander and Mange 
when he was attacked by them with Jatus 
(wooden pegs fixed to a cart). They in- 
flicted several injuries on Dunni. Mewa 
(P. W. 9) who was working in his field 
tried to rescue Ram Chander. He was 
given a lathi blow on his head. On hear- 
ing the alarm raised by Dunni, Hari 
Chand (P. W. 8) and Jiwana (P. W. 2) and 
others came there and witnessed the oc- 
currence. The assailants ran away. 
Jiwana the Lambardar proceeded to the 
village to inform the relatives of Dunni. 
On the way he met Dhan Singh (P. W. 10), 
and told him about the occurrence, 
Jiwana thereafter went to the Police 
Station at Narwana and lodged the First 
Information Report at about 5.15 p. m. 
The Sub-Inspector of Police went to the 
village. He held the inquest and sent the 
dead body for post-mortem examination. 
He looked for Mewa and Hari Chand. 
Both of them were not available in the 
village. A constable was sent to fetch 
them from Sucha Khera. Neither of them 
was brought that night. Next morning 
he was able to examine Mewa. But Hari 
Chand was not to be found. Hari Chand 
was finally examined on 16th. The 
Doctor who conducted the autopsy found 
thirteen injuries on the body of Dunni. 
There were fractures of the left parietal, 
frontal and occipital bones. According to 
the Doctor that was due to “compression 
of brain with multiple fractures of skull”, 
On February 15, 1974 at about 4 P. M. 
the Doctor also examined Mewa and 
found on the right side of his head an 
abrasion 1” x 1/4”, 


5. In support of its case the prosecu- 
tion examined P. Ws. 2, 8 and 9 as eye- 
witnesses to the occurrence. P. W. 10 was 
examined to speak to the information 
alleged to have been given to him by 
P. Ws. 2 and 8 that the deceased had 
been beaten by the two accused persons. 
P. W. 2 did not support the prosecution 
case and was declared hostile. P. Ws. 8 
and 9, the remaining eye-witnesses seem- 
ingly supported the prosecution case in 
varying degrees in the examination-in- 
chief, but they made some damaging 
admissions in cross-examination. P. W.9 
even in examination-in-chief stated that 
Mange was not armed with any wea- 
pon though he was present along with 
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Ram Chander. The learned Sessions 
Judge convicted both Ram Chander and 
Mange but having regard to the evidenca 
of P. W. 9 the High Court acquitted 
Mange and confirmed the conviction of 
Ram Chander, 


6. It was argued by Shri Kapil Sibal, 
learned Counsel for the appellant thaf 
in view of the several statements made 
by P. Ws. 8 and9 in their cross-examina- 
tion, their evidence should not have been 
accepted by the Courts below. Shri Sibal 
also submitted that the accused did not 
have a fair trial as the learned Sessions 
Judge practically assumed the role of a 
Prosecutor, 


7. Hari Chand, P. W. 8 said in his 
examination-in-chief that when he was 
working in his field he heard a noise 
from the side of the field of Mange. He 
and Jiwana (P. W. 2) went in that direc- 
tion. From a distance they saw Mange 
and Ram Chander giving blows to Dunni 
with dandas. By the time they went near, 
Ram Chander and Mange ran away. They 
saw Mange tying a piece of cloth round 
the head of Dunni. Dunni was bleeding 
and was hardly able to breathe. They 
went to the village to inform the people 
about the occurrence. On the way they 
met P. W. 10 and told him about Dunni., 
having been beaten by the two accused, 
Later that day he went to Sucha Khera 
for official work. The police examined 
him on 16-2-1974. We have already re- 
ferred to the circumstance that he was 
not available for examination by the 
Police on 14th and 15th. He sought to ex- 
plain his absence from the village by 
Stating that he went to Sucha Khera in 
connection with his official work. In 
cross-examination he admitted that he 
did not mention this fact in the Roznam- 
cha (daily diary). He also admitted that 
the village Sucha Khera was not within 
his jurisdiction. He further admitted that 
the notice for serving which he went to 
Sucha Khera was with regard to water 
shoot No. 14750 at Sucha Khera. In 
answer to a question, whether he only saw 
the accused running away or doing some- 
thing else, he categorically stated that he 
did not see those persons causing injuries 
but only saw them running away. There- 
upon the Sessions Judge told him that in 
his examination-in-chief he had said that 
he had seen Mange and Ram Chander 
eausing injuries and that if he made in- 
consistent statements on material points 
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he could be prosecuted for perjury. The 
Sessions Judge has made a note to this 
effect in the deposition itself. In answer 
te a further question P. W. 8 stated that 
when they were running away their 
backs were towards him. The Sessions 
Judge once again repeated the warning 
which he had given earlier. The Sessions 
note with regard to the first warning is 
in the following words: 


“The witness has been explained right 

here his statement which has gone on re- 
cord and he has been told that in exam- 
ination-in-chief he has said that he had 
seen Mange and Ramchander causing in- 
juries. He had also been informed that a 
person can be prosecuted for perjury if 
on material points inconsistent state- 
ments are made”, 
The second warning which was given by 
the learned Sessions Judge has been re- 
corded by the learned Sessions Judge in 
the following words: 


“As was pointed out to you yesterday 
also, it is once more pointed out to you 
that in examination-in-chief yesterday. 
you clearly stated before the Court that 
you saw Ram Chander and Mange caus- 
ing injuries to Dunni. Later on in cross- 
examination by Shri Shamsher Singh 
you said that you saw the accused per- 
sons running away. You have already 
been warned about the consequences of 
inconsistent replies, without fear or 
favour tell the Court, which of the two 
statements is correct and whether you 
saw Mange and Ram Chander causing in- 
juries to Dunni or not”. 

To this question the answer of 
the witness was that when he was af 
some distance he saw them causing inju- 
ries but by the time he went near they 
had run away. P. W. 9 stated even in 
his chief-examination that when he saw 
Mange and Ram Chander, they were 
running in the direction of Denuda. Ram 
Chander had a danda. Mange was empty 
handed. They started beating a person 
who was coming from Denuda side. He 
tried to rescue the person. He was given 
a blow on his head with a stick. He felt 
giddy and sat down. He did not know 
what happened afterwards because he 
was feeling faint. He came to his senses 
when Lambardar and Patwari came 
there. Then he went to his village He 
stated in cross-examination that on 15th 
he was called by the Police and taken to 
the field and from the field he was taken 
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to Narwana where he was kept in the 
Police Station up to 16th. He was allowed 
to go away after his statement was record- 
ed by the Magistrate u/s. 164, Criminal 
Procedure Code. Jiwana was also there 
at that time. When he was asked whe- 
ther the statement which he made to the 
Magistrate was tutored his reply was 
"Yes the statement was told”. Later 
again he said “I gave the statement as 
told by the police”. He stated that he was 
not beaten but only threatened. He fur- 
ther stated that the day before he gave 
evidence in Court he was threatened by 
the 
statement he would himself be involved 
in a case. He also said that he wanted 
to say whatever he actually saw but the 
police did not agree and said that he 
must give the entire statement as men- 
tioned by them. During the course of 
the cross-examination of the witness the 
learned Sessions Judge made two notes 
which may be extracted here. The first 
note runs: f 


“This time the witness says that the 
police said that the police will make a case 
against him. Previously the witness was 
not prepared to go to that extent. I 
wonder whether the witness understands 
the difference between two things 
namely that the Police will make a case 
against him and between this that if he 
changed his statement he will involve 
himself in case. The matter to be appre- 
ciated at appropriate stage.” 


The second note is as follows: 


“I will examine the witness through 
Court questions as to which part of the 
statement he admits to be correct with- 
cut fear of the police. The learned def- 
ence counsel may proceed further to 
build up his defence.” 


Thereafter the learned Sessions Judge 
himself put some questions to the witness, 
The witness said that he did not tell the 
Magistrate that he was making the state- 
ment under the pressure of the Police, 
The learned Sessions Judge then put him 
the following question: “You have said 
that even before me you are making a 
statement under the pressure of the 
police. Please state whether you mean it 
and you were giving the statement 
under pressure of the police.” The answer 
was that “I am giving the statement 
freely.” The learned Sessions Judge put 
him a few more questions one of which 
was whether he was honestly stating that 


- 
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Mange was bare handed and Ram 
Chander had a dunda. The witness 
answered that he said so honestly, 


8 The questions put by the learned 
Sessions Judge, particularly the threats 
held out to the witnesses that if they 
changed their statements they would in- 
volve themselves in prosecutions for 
perjury were certainly intimidating, com- 
ing as they did from the presiding judge. 
The learned Sessions Judge appeared to 
have become irate that the witnesses 
were not sticking to the statements made 
by them under Sections 161 and 164 and 
were probably giving false evidence be- 
fore him. In an effort to compel them 
to speak what he thought must be the 
truth, the learned Sessions Judge, very 
wrongly, in our opinion firmly rebuked 
them and virtually threatened them with 
prosecutions for perjury. He left his seat 
and entered the ring, we may say. The 
principle of ‘fair trial’ was abandoned. 
We find it impossible to justify the at- 
titude adopted by the Sessions Judge and 
we also find it impossible to accept any 
portion of the evidence of P. Ws. 8 and 
9, the two alleged eye-witnesses, 


9 Shri Bhagat very ingeniously argu- 
ed that the evidence: of P. Ws. 8 and 9 
could yet be acted upon to the extent 
their evidence was substantiated by the 
first information report given by P. W., 2. 
When we pointed ont that neither P. W. 8 
nor P. W. 9 was the author of the first 
information report and, therefore. the re- 
port could not be used to corroborate 
their evidence, Shri Bhagat suggested 
that we could do so by invoking the pro- 
visions of Section 11 of the Evidence Act. 
He relied upon the following observations 
of Beg J. in Ram Kumar Pande v. The 
State of Madhya Pradesh. (1975) 3 SCR 
519 at p. 522: (AIR 1975 SC 1026): 


“No doubt an F. I. R. is a previous 
statement which can, strictly speaking. 
be only used to corroborate or contradict 
the maker of it. But, in this case, it had 
been made by the father of the murdered 
boy to whom all the important facts of 
the occurrence, so far as they were 
known up to 9.15 p. m. on 23-3-1970, 
were bound to have been communicated. 
If his daughters had seen the appellant in- 
flicting a blow of Harbinder Singh. the 
father would certainly have mentioned it 
in the F. LR. We think that omissions 
of such important facts, affecting the 
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probabilities of the case are relevant 
under Section 11 of the Evidence Act in 
judging the veracity of the prosecution 
case”, 


Beg, J, apparently had the first part of 
Section 11 in mind and thought that the 
presence of the daughters at the scene 
was inconsistent with the failure of the 
father to refer to their presence in the 
first information report having regard to 
the circumstances under which the report 
must have been made. Even assuming 
that under certain circumstances it is 
permissible to use the first information 
report under the first part of Section 11 
(we say nothing about the correctness of 
the view), there is in the present case no 
question of invoking the first part of 
Section 11, which is inapplicable since 
the first information report is now not 
sought to be used as being inconsistent 
with the prosecution case. Nor do we think 
that the first information report can be 
used by resort to the second part of Sec- 
tion 11. The Evidence Act contains de- 
tailed provisions dealing with statements 
of persons who cannot be called as wit- 
nesses and former statements of persons 
who are called as witnesses. These pro- 
visions would appear to become redun- 
dant if the evidence of a witness is to be 
tested and accepted or rejected with ref- 
erence to the former statement of another 
witness, on the ground that such former 
statement renders the evidence highly 
probable or improbable. We can do no 
better than to refer to Stephen, the 
framer of the section who said: “It may 
possibly be argued that the effect of the 
second paragraph of Section 11 would be 
tc admit proof of such facts as these 
(viz. statements as to facts by persons 
not called as witnesses; transactions simi- 
lar to but unconnected with the facts in 
issue; opinions formed by persons as to 
facts in issue or relevant facts). It may, 
for instance, be said: A (not called as a 
witness) was heard to declare that he had 
seen B commit a crime. This makes highly 
probable that B did commit that crime. 
Therefore A’s declaration is a relevant 
fact under Section 11. This was not the 
intention of the section as is shown by 
the elaborate provision contained in the 
following part of Chapter II (Ss. 31 to 
39) as the particular classes of state- 
ments which are regarded as relevant 
facts either because the circumstances 
under which they are made invest them 
with importance, or because no better 
evidence can be got. The sort of facts 
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which the section was intended to include 
are facts which either exclude or imply 
more or less distinctly the existence of 
the facts sought to be proved”. We, there- 
fore, do not think that Section 11 may 
be invoked in the present case, in the 
manner suggested by the learned coun- 
sel. In the result we accept the appeal, 
set aside the conviction and sentence 
and direct the appellant to be set at 
liberty forthwith. 


Appeal allowed, 


AIR 1981 SUPREME COURT 1041 
(From: Allahabad) 

A. D. KOSHAL AND R. B. MISRA, JJ. 

Civil Appeal No. 282 of 1980* and 
C. M. Ps. Nos. 4905 and 11949 of 1980, D/- 
10-4-1981. l 

State of U. P. and another, Appellants 
v. Ram Gopal Shukla, Respondent. 

B. P. Sharma (Intervener in C. M. Ps. 
Nos. 4905 and 11949 of 1980), Intervener. 

(A) U. P. Promotion by Selection in 
Consultation with Public Service Com- 
mission (Procedure) Rules 1970, Rr. 7-A 
and 7-B (as introduced in 1972), Rr. 7-A 
and 7-B are discriminatory and violative 
of Arts. 14 and 16 of Constitution. (Consti- 
tution of India, Arts. 309, Proviso, 14, 16 
and 311). 


The respondent was working as Naib 
Tehsildar and was confirmed as such, In 
1963 he was appointed as Tehsildar in an 
officiating capacity. A regular selection for 
the posts of Tehsildars was held in 1966 in 
accordance with the Uttar Pradesh 
Adheenasth Rajaswa Karyakari (Tehsidar) 
Sewa Niyamavali, 1966. In accordance with 
the rules, the Uttar Pradesh Public Ser- 
vice Commission selected 148 persons for 
substantive appointment as Tehsildars and 
their names were shown in List A. The 
Commission also selected 300 other per- 
sons for temporary and officiating appoint- 
ment as Tehsildars during the coming years 
and their names figured in List B. The re- 
spondent was, however, not selected and 
consequently his name could not be includ- 
ed in either of the aforesaid two lists, pre- 
sumably because he had an adverse entry 
forming part cf the remarks recorded on 
his work and conduct. Though the adverse 


*Fram judgment of Allahabad High Court, 
D/- 29-3-1979. 
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entry was expunged in the year 1969 and 
his seniority was also re-fixed as there was 
no selection after 1966, his name could not 
be included in either of the two lists. Sub- 
sequently, the State Government made 
the Uttar Pradesh Promotion by Selection 
in Consultation with Public Service Com- 
mission (Procedure) Rules, 1970 and in 
1972 introduced R. 7-A and 7-B. Under 
these Rules candidates in the Select List 
of 1966 were to be appointed against sub- 
stantive vacancies in- preference to any 
candidate selected in accordance with the 
provisions of the 1970 Rules and unless the 
candidates in the list were exhausted, 
other eligible candidates were not to be 
considered for promotion. Thus on the 
strength of Rule 7-A and Rule 7-B, no 
selection was to be held unless 300 persons 
included in List B were absorbed. 
Held, that Rr. 7-A and 7-B were viola- 
tive of Arts. 14 and 16 of Constitution. 
(Para 12) 
The selection was unnecessarily post- 
poned only to accommodate the 300 persons 
included in the Select List of 1966. There 
appears to be no rational basis for such a 
departure from the ordinary operation of 
the 1970 Rules which envisaged the pre- 
paration of a new list every year and for 
singling out one particular list for accord- 
ing preferential treatment to the persons 
whose names were contained therein. The 
classification in this case therefore cannot 
be said to be a reasonable classification 
based on intelligible differentia having a 
nexus to the object scught to be achieved. 
(Para 12) 
Further, though the rules regulating 
the conditions of service are within the 
executive power of the State or its legisla- 
tive power under the proviso to Article 309 
such rules have to be reasonable, fair and 
not grossly unjust, if they are to survive 
the test of Articles 14 and 16 of the Con- 
stitution. A rule which contemplates that 
unless the list of 300 persons is exhausted 
no other person can be selected, obviously 
is unjust and it deprives other persons in 
the same situation of the opportunity of 
being considered for promotion. 
(Para 15) 
(B) Constitution of India, Art. 136 — 
New plea — Validity of service rules chal- 
lenged in writ petition — High Court de- 
claring rules ultra vires — Appeal by 
State to Supreme Court by Special 
leave — New plea taken in ap- 
peal that parties that would be 
affected by the decision not im- 
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pleaded — Such parties also proper 
parties and not necessary parties .— 
Held, that new plea could not be allowed 
to be taken which was not taken before 
the High Court. AIR 1974 SC 1755, Applied. 


(Para 18) 

Cases Referred: Chronological Paras 
AIR 1978 SC 327: (1978) 1 SCR 787: (1978) 
Lab IC 173 11 
ILR (1977) 1 Ker 398 (FB) 11 
AIR 1974 SC 1: (1974) 1 SCR 771: 1974 
Lab IC 1 i1 


AIR 1974 SC 1755: (1974) 3 SCR 207 : 1974 


Lab IC 587 17, 18 
ILR (1973) 2 Delhi 392 17 
ATR 1970 SC 2178: (1970) 3 SCR 481 11 
AIR 1969 Andh Pra 204 17 


MISRA, J.:—- The present appeal by 
special leave is directed against the judg- 
ment dated 29th March, 1979 of the 
Allahabad High Court, allowing a petition 
under Article 226 of the Constitution. 


2. In the State of Uttar Pradesh, there 
is a Service commonly known as Naib 
Tehsildars. They have always formed the 
backbone of the revenue administration in 
that State. Sixty per cent of the posts of 
Naib Tehsildars are filled through a com- 
petitive examination held by the State 
Public Service Commission. The remaining 
_ posts are filled by promotion. There is an- 
other Service in that State known as the 
Service of Tehsildars, Cent per cent of the 
posts of Tehsildars are filled by promotion 
from amongst various sources such as Naib 
Tehsildars, Peshkars of the Kumaon Divi- 
sion, Kanungos, Kanungo Inspectors or 
Instructors and Sadar Kanungos. 

3. Ram Gopal Shukla, the respondent, 
Started his service as Kanungo in 1949. In 
due course, he was promoted as Naib Teh- 
sildar. In 1962, he was confirmed as such, 
and in 1963 he was appointed as Tehsildar 
in an officiating capacity. 

4. It appears that a regular selection 
for the posts of Tehsildars was held in 
1966 in accordance with the Uttar Pradesh 
Adheenasth Rajaswa Karyakari (Tehsil- 
dar) Sewa Niyamavali, 1966 (hereinafter 
referred to as ‘the Tehsildar Rules 1966’), 
Rule 5 of these Rules provides the sources 
of recruitment to the post of Tehsildar. 
Rule 6 thereof lays down conditions for 
eligibility and provides, — 

“For the purposes of recruitment to the 
Service a selection strictly on merit shall 
be made from amongst all the permanent 
Naib Tehsildars, Peshkars of the Kumaon 
Division, Kanungo Inspectors or, Instruc- 
tors and Sadar Kanungos, who have put 
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in not less than seven years’ service in the 
aggregate as such or in an equivalent 
or higher post in a substantive or officiat- 
ing capacity on the first day of January of 
the year in which the selection is made.” 
Rule 7 enjoins upon the Parishad to re- 
port by 1st of March every year to the 
Government the number of vacancies in 
the Service expected during the following 
calendar year, and then provides that the 
Governor shall fix the number of appoint- 
ments to be made. Rule 8 lays down the 
criterion for selection. Rule 9 prescribes 
the procedure for selection. As this rule is 
important for the purpose of the present 
case, it is reproduced in so far as it is 
relevant, — 

“9. The procedure for selection shall be 
as follows: 

(1) The Parishad shall draw up, in 
order of merit, a list of most suitable can- 
didates from amongst those who are eligi- 
ble for promotion to the posts of Tehsil- 
dars. The names in the list shall ordinarily 
be double the number of substantive 
vacancies to be filled during the course of 
the year. 

(2) The Parishad shall also draw up, in 
order ‘of merit, a supplementary list con- 
taining names of officials considered suit- 
able for officiating or temporary vacancies 
expected to occur during the course of tha 
year, 

(8) The two lists drawn up under 
clauses (1) and (2) above together with a 
gradation list prepared under clause (b) of 
Rule 10, indicating therein the reasons for 
passing over the seniors, if any and the 
character rolls of all the eligible officials 
shall be forwarded by the Parishad to the 
Commission..........00 

(4) The Parishad shall thereafter, in con- 
sultation with the Commission, fix date, on 
which a Selection Committee consisting 
of — 

XXX XXX XXX 
shall consider the cases of the “eligible 
candidates whose names are contained in 
the final lists drawn up by the Commission 
and interview such of them as are indi- 
cated by the Commissioner under 


` clause (3) above. 


(5) The lists of the names selected by 
the Committee shall be taken with him by 
the representative of the Commission for 
placing them before the Commission, and: 
the Commission shall thereafter send their 
final recommendations to the Parishad. - 


(6) The Parishad shall draw from the 
first list received from the Commission 


` 
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under clause (5) above, as many candidates 
as there are permanent vacancies and will 
thereafter re-arrange their names in ac- 
cordance with their seniority in the pre- 
sent service and they will be appointed 
against the substantive vacancies. The re- 
maining names of the first list and those 
of the second list will be regarded as 
forming the ‘Select List’ to be drawn up 
fn order of merit. The officials will be 
offered officiating or temporary vacancies 
in the order in which their names have 
been arranged in the aforesaid ‘Select List’ 
as and when the vacancies occur ‘during 
the course of the year’. This ‘Select List’ 
will hold good ‘only for one year or until 


such time a review is made at the follow- ° 


ing selection’. 


(Emphasis hereinto © °’ supplied) 


(7) In case permanent vacancies do not: 


occur for two consecutive years and it be- 
comes necessary to make a selection for 
temporary or officiating vacancies only, 
then also the procedure prescribed above 
will be followed.” 

5. In accordance with the aforesaid 
rules, the Uttar Pradesh Public Service 
Commission selected 148 persons for sub- 
stantive appointment as Tehsildars and 
their names were shown in a list known 
as List A. The Commission also selected 
360 other persons for temporary and offi-~ 
ciating appointment as Tehsildars during 
the coming years and their names figured 
in what was called List B. The respondent 
was, however, not selected and conse- 
quently his name could not be included in 
either of the aforesaid two lists, presum- 
ably because he had an adverse entry 
forming part of the remarks recorded on 
his work and conduct and had also been 
shown down below at serial No. 557 in 
the seniority list of Naib Tehsildars in the 
the year 1966. Though the adverse entry 
was expugned inthe year 1969 and his 
seniority was also re-fixed at serial No. 216 
on 6th of October, 1970, as there was no 
selection after 1966, his name could not be 
included in either of the two lists. He has, 
however, no grievance on that account. 

6. Subsequently, the State Government 
made the Uttar Pradesh Promotion by 
Selection in Consultation with Public Ser- 
vise Commission (Procedure) Rules, 1970 
(hereinafter referred to as ‘the 1970 Rules’), 
These rules govern various Services, to 
be more specific 29 U. P. Services includ- 
ing the Service of Tehsildars. The purpose 
of these rules obviously was to standardise 
the procedure for promotion and make it 
uniform in respect of all such Services, 
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The procedure laid down in the 1970 
Rules for promotion as Tehsildar was not 
substantially different from that laid down 
in the Tehsildar Rules 1966. The respon- 
dent, therefore, did not feel aggrieved 
even by the introduction of the 1970 Rules. 
His grievance started only with the intro- 
duction of Rules 7-A and 7-B to the i970 
Rules by notification No. 42/4/1966- 
Apptt, 3 dated 4th of July, 1972, As the 
question to be decided in this case is about 
the vires of Rules 7-A and 7-B, it will be 
appropriate to read them at this stage. — 

“7-A. Notwithstanding anything con- 
tained in these rules, but subject to the 
proviso to Rule 18, the names of candi- 
dates on the Select List appointed in tem- 
porary or officiating vacancies prior to the 
date of issue of this notification, shall be 
rearranged in order of seniority.” 

“7-B. The candidates of the Select List 
as rearranged in accordance with Rule 7 A 
shall be appointed against substantive 
vacancies in preference to any candidate 
selected in accordance with the provisions 
of these rules,” 


7. The complaint of the respondent was 
that the aforesaid new Rules 7-A and 7-B 
were discriminatory and violative of Arti- 
cles 14 and 16 of the Constitution, in as 
much as the candidates in the Select List 
of 1966 were to be appointed against sub- 
stantive vacancies in preference to any 
candidate selected in accordance with the 
provisions of the 1970 Rules and unless the 
candidates in the list were exhausted, 
other eligible candidates were not to be 
considered for promotion so that their 
chances of promotion would be deferred 
to an undated future. The further griev- 
ance of the respondent was to the follow- 
ing effect. The Select List was to hold 
good only for one year or until such time 
a review was made at the following selec- 
tion. Thus, the life of the Select List of 
1966 was for one year only on the expiry 
of which it died its natural death. In this 
view of the legal position, the appointment 
of Tehsildars from the Select List of 1966 | 
after the expiry of a year from the date 
of its operation was illegal on the 
face of it. On the strength of 
Rule 7-A and Rule 7-B, no selection was 
to be held unless 300 persons included 
in List B were absorbed, 

8. The respondent challenged the vires 
of Rules 7-A and 7-B by filing a petition 
under Article 226 of the Constitution in 
the High Court of Allahabad. That peti- 
tion was allowed in part and Rules 7-A 
and 7-B were declared ultra vires Arti 
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cles 14 and 16 of the Constitution in the 
impugned judgment, 


9. Shri Dixit, appearing for the State 
thas contended that a mere chance of 
promotion is not a condition of service 
giving rise to a fundamental right. We 
are afraid this contention is irrelevant 
to the decision of this case. The precise 
grievance of the respondent has been 
that he had a fundamental right of be- 
ing considered for promotion when others 
similarly situated were so considered and 
that if he was not considered in a situa- 
tion like that, he was discriminated 
against and was denied equality of op- 
portunity. This grievance, if factually 
correct, must be held to be well founded. 


10. It was next contended by Shri 
Dixit that the candidates covered by 
Rule 7-A are a class by themselves, that 
the classification is a reasonable classi- 
fication and that as the respondent does 
not satisfy the requirements of R. 7-A, 
he cannot claim that any infraction of 
Articles 14 or 16 has taken place. — 


11. According to Shri Dixit, two con- 
ditions are necessary to bring a person 
within the fold of that rule: (1) the 
candidate’s name must have been in- 
cluded in the Select List; and (2) he must 
have been appointed in a temporary or 
officiating vacancy prior to the date of 
issue of the notification of 4th July, 1972. 
The respondent did not satisfy these re- 
quirements and therefore did not fall 
within the purview of Rule 7-A, Rule 7-B 
gives preference to the candidates in the 
Select List as rearranged in accordance 
with Rule 7-A, which, according to Shri 
Dixit. was based on a reasonable classi- 
fication and therefore the respondent can 
have no grievance. In support of this 
contention, reliance has been placed on 
Reserve Bank of India v. C. S. Rajappan 
Nair, ILR (1977) 1 Ker 398 (FB), State 
of Jammu & Kashmir v. Triloki Nath 
Khosa, (1974) 1 SCR 771: (AIR 1974 SC 
- 1); Ramesh Prasad Singh v. State of 
Bihar, (1978) 1 SCR 787: (AIR 1978 SC 
327); and Ganga Ram v. Union of India, 
(1970) 3 SCR 481: (AIR 1970 SC 2178). 
In C. S. Rajappan Nair (supra), the classi- 


fication of a group of employ- 
ees who had officiated in a 
particular capacity as a different 
class, treating them differently from 


others who had not the opportunity to 
function as such, was held to be an 
intelligible differentia which can stand 
the test of equality provided by Arti- 
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cle 16 of the Constitution. In Triloki 
Nath Khosa (supra), persons appointed 
directly and by promotion had in- 
tegrated into a common class of Assis- 
tant Engineers. The question arose whe- 
ther for the purpose of promotion to the 
cadre of Executive Engineers, they could 
be classified on the basis of educational 
qualification. It was held by this Court 
that the rule providing that graduates 
shall be eligible for such promotion to 
the exclusion of diploma holders did not 
violate Articles 14 and 16 of the Consti- 
tution. In Ramesh Prasad Singh (supra), 
this Court, dealing with principle of 
equality under Arts. 14 and 16, observ- 
ed :— 

“The doctrine of equality before law 
and equal protection of laws and equality 


-of opportunity in the matter of employ- 


ment and promotion enshrined in 
Articles 14 and 16 of the Constitution 
which is intended to advance justice by 
avoiding discrimination is attracted only 
when equals are treated as unequals or 
where unequals are treated as equals. 
The guarantee of equality does not imply 
that the same rules should be made ap- 
plicable in spite of differences in their 
circumstances and conditions. Although 
Articles 14 and 16 of the Constitution 
forbid hostile discrimination, they do 
not forbid reasonable classification and 
equality of opportunity in matters of 
promotion means equality as between 
members of the same class of employees 
and not equality between members of 
separate independent classes. 


Co soreer 


Equality is for equals, that is, who are 
similarly circumstanced are entitled to 
an equal treatment but the guarantee 
enshrined in Articles 14 and 16 of the 
Constitution cannot be carried beyond 
the point which is well settled by a 
eatena of decisions of this Court.” 

In Ganga Ram (supra), dealing with 
Articles 14 and 16 of the Constitution, 
this Court again held:— 

“Mere production of inequality is not 
enough to attract the _ constitutional in- 
hibition because every classification is 
likely in some degree to produce some 
inequality. The classification need not 
be scientifically perfect or logically com- 
plete. The matter has to be considered 
in a practical way without whittling 
down the equality clause, The classifica- 
tion must however be founded on intel- 
ligible differentia which on rational 
grounds distinguishes persons grouped 
together from those left out, and it must 
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bear a just and reasonable relation to 
the object sought to be achieved.” 


12. There is no dispute with the prin- 
ciples of law laid down in the aforesaid 
cases. By now, the principles of classi- 
fication are well settled and need not be 
repeated. The question is of applica- 
tion of those principles to the facts of 
the present case, The only basis for 
grouping the 300 persons in one category 
is that they were included in the Select 
List of 1966 and that they were officiat- 
ing. The respondent in the instant case 
could not be selected in the selection of 
1966 on account of an adverse entry 
which, as stated earlier, was subsequently 


expunged, His position in the 
seniority list was also corrected 
but because no selection took 
place after 1966, the respondent 


could not be included in the list for no 
fault of his. If there had been a selec- 
tion and the list had been revised every 
year as is the requirement of the rules, 
the respondent, and like him many 
others, would have been included in the 
list. For example, some candidates who 
had not completed seven years could 
not be eligible for promotion and could 
not be included in the Select List of 
1966 but after a lapse of time they be- 
came eligible and they might have been 
selected if selection had taken place. 
But, the door for promotion had been 
foreclosed for the respondent and many 
others like him by Rules 7-A and 7-B 
for no fault of theirs. In this connection 
reference may be made to the objection 
of the Public Service Commission and 
` the letter of the Secretary of the Board 
of Revenue, to show that it would take 
about 24 years to absorb 300 persons 
included in List B. The Secretary, Board 
of Revenue, vide his letter No. 14708/ 
T.N.T.-59-A/70 dated 30th of January, 
1973, to the Secretary, Government Re- 
venue Department (filed as Annexure II 
to the counter-affidavit), recommended 
that the List B may not be. enforced. 
In so far as it is pertinent for the pre- 
sent purpose, it reads :— 

“On the basis of the selection in the 
year 1966, the list ‘B’ was prepared for 
300 names, During this period all the 
candidates of list ‘B’ are working, So 
long as all these candidates are not 
absorbed in the regular vacancies, the 
question of second selection does not 
arise till then. Only 56 vacancies have 
occurred after the selection of 1966. Ac- 
cording to this the average vacancies in 
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a year are at 10, with the result, it will 
take 24 years to exhaust the above list. 
Till then no selection is possible”. 

In the circumstances, the Secretary re- 
quested the Govt. to take steps to recom- 
mend to the Public Service Commission to 
make the next selection of Tehsildars 
without any further delay. The objections 
of the Secretary, Board of Revenue, were 
similar to the objections raised by the 
Public Service Commission. These letters 
and objections point out unmistakably 
that the selection was unnecessarily posi- 
poned only to accommodate the 300 
persons included in the Select List of 
1966. There appears to be no rational 
basis for such a departure from the ordi- 
nary operation of the 1970 Rules which 
envisaged the preparation of a new list 
every year and for singling out one par- 
ticular list for according preferential 
treatment to the persons whose names 
were contained therein. The classifica- 
tion in this case therefore cannot be said 
to be a reasonable classification based on 
intelligible differentia having a nexus 
to the object sought to be achieved. 


13. It is, however, contended for the 
State that the selection could not take 
place for all these long years because of 
a stay order passed by the High Court 
in petitions filed by some candidates 
challenging the Tehsildar Rules 1966. 
This has been refuted by Shri S. N. Kac- 
ker, and a finding recorded by the High 
Court makes out that there was no order 
staying the holding of selection, All that 
was stayed was the confirmation of the 
officers promoted to the posts of Tehsil- 
dars. It is therefore not correct that 


_ selection could not take place because 


of a stay order from the High Court. 


14. As a second limb of this argument, 
it was contended on behalf of the State 
that the Government was the sole judge 
of the administrative necessities and 
there being no rule to the contrary, the 
Government could hold selection accord- 
ing to the need and no exception can be 
taken to the power of the State, 

_ 15. There is no. denying the fact that 
the rules regulating the conditions of 
service are within the executive power 
of the State or its legislative power 
under the proviso to Art. 309 but even 
so, such rules have to be reasonable, fair 
and not grossly unjust, if they are to 
survive the test of Articles 14 and 16 of 
the Constitution. A rule which con- 
templates that unless the list of 300 per- 
sons is exhausted no other person can! 
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be selected, obviously is unjust and it 
deprives other persons in the same situa- 
tion of the opportunity of being con- 
idered for promotion. 


16. It was next contended for the 
State that the declaration of Rules 7-A 
and 7-B as ultra vires the Constitution 
would affect not only the incumbents of 
one Service but of 29 Services and a 
fairly large number of persons would be 
affected in that situation, that the re- 
spondent did not implead any of those 
persons likely to be affected in the vari- 
ous Services, that in any case, at least 
the Naib Tehsildars or other persons 
who have been promoted as Tehsildars 
and who are likely to be affected by the 
declaration of Rules 7-A and 7-B as 
ultra vires should have been impleaded 
as parties and that in the absence of 
those parties, the writ petition was not 
-maintainable and should have been dis- 
missed by the High Court on that score. 


17, Shri S. N. Kacker appearing for 
the respondent, on the other hand, has 
contended that no such plea was taken 
on behalf of the State before the High 
Court and that, therefore, it cannot be 
permitted to take up a new plea for the 
first time before this Court, Elaborating 
the point, Shri Kacker urged that if 
such a plea had been taken before the 
High Court, the respondent would have 
impleaded all those persons as parties 
and filled up the lacuna, if any, 
and that if the State is permitted to 
take up such a plea for the first time 
before this Court, it would seriously 
prejudice the case of the respondent. 
Alternatively, it was contended that the 
respondent is aggrieved by the amend- 
ment of the 1970 Rules by the 1972 
notification which introduced Rules 7-A 
and 7-B, that the respondent has chal- 
lenged the vires of Rules 7-A and 7-B 
and only the State is a necessary party 
who has already been impleaded, and 
that at the most, those persons who are 
likely to be affected in case the said 
rules are declared ultra vires, may be 
proper parties but are not necessary 
parties. He sought to take support for 
his contention from B. Gopalaiah v. Govt. 
of Andh, Pra., AIR 1969 Andh Pra 204 
J. S. Sachdev v. Reserve Bank of India, 
ILR (1973) 2 Delhi 392; and General 
Manager, South Central Railway, Se- 
cunderabad v. A.V.R. Siddhanti, (1974) 3 
SCR 207: (AIR 1974 SC 1755). In Gopa- 
laiah’s case dealing with a situation as 
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in the present case, the Andhra Pradesh 
High Court held :— 


“This is not a case of discrimination of 
individual against individual, This is a 
case where a whole class of citizens 
have been discriminated against and the 
Court cannot refuse to give relief to 
them on the ground that the class of 
persons who will be benefited as a re~- 
sult of the discrimination are not before 
the Court. The person who complains of 
@iscrimination cannot be expected to 
search the country for all persons who 
are likely to be benefited by its discri- 
minatory policy. Of course, if the discri- 
mination is in favour of an individual 
against an individual different considera~ 
tions might arise. But this is not such 
a case. In my opinion, where a scheme 
formulated by the Government is at- 
tacked on the ground of its being discri- 
minatory the position is precisely the 
same as if a statute is attacked as being 
discriminatory and it can never be an 
answer to such an attack that persons 
likely to be benefited by a discriminatory 
statute should be brought before tha 
Court before the statute is struck down.” 


In J, S. Sachdev’s case (supra), a Di- 
vision Bench of the Delhi High Court 
endorsed the view taken in Gopalaiah’s 
case (supra). In South Central Railway’s 
case (supra), a similar objection taken 
before the Supreme Court was repelled 
on two grounds, firstly, because this 
point was not canvassed in the lower 
Courts, and secondly, because the eme 
ployees who were likely to be affected 
as a result of the re-adjustment of the 
petitioner’s seniority were at the most 
proper parties and not necessary parties 
and their non-joinder could not be fatal 
to the writ petition, 

18. In view of the law laid down in 
South Central Railway’s case (AIR 1974 
SC 1755) (supra), the State cannot be 
permitted to take up a new plea which 
was not taken before the High Court, 


19. Shri B. P. Sharma had moved an 
application (C. M. P. No, 4905/80) for 
permission to intervene in the appeal on 
the ground that he was vitally interest- 
ed in the outcome of the instant appeal 
which would have a great bearing upon 
the claim petition pending before the 
Service Tribunal, Lucknow, This appli- 
cation was ordered to be listed at the 
time of the hearing of this appeal. He 
also moved an aplication (C. M, P. 
No, 11949/80) for modification of the stay 
order dated 23rd of April, 1980, in the 
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appeal filed by the State, so as to 
govern other cases affected by Rules 7-A 
and 7-B of the 1970 Rules, as amended 
by the 1972 notification. Later on, he 
realised that such an application could 
not be moved on behalf of an intervener, 
and therefore, instead of pursuing this 
application, he filed writ petition No, 3806 
of 1980, which has been dealt with se- 
parately. Both these applications are, 
therefore, dismissed. 

20. For the reasons given above, we 
find no error in the impugned judgment. 
We accordingly dismiss the appeal, Par- 
ties shall, however, bear their own 
costs, 

Appeal dismissed, 
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Barendra Prasad Ray and others, Ap- 
pellants v. The Income-tax Officer, ‘A’ 


Ward, Foreign Section and others, Re- 
spondents, 
Income-tax Act (43 of 1961), Sec- 


tions 163 (1), 9 (1), 14, 2 (18) — ‘Business 
connection’ within meaning of Sec, 9 (1) 
— What is — Non-resident English 
Counsel engaged by English solicitors 
for a German firm, arguing cases for 
that firm in India along with Counsel 
engaged by Indian solicitors for German 
firm —- Correspondence in that behalf 
between English solicitors and Indian 
solicitors — Business connection between 
English Counsel and Indian solicitors 
must he inferred — ‘Business’ includes 
‘profession’ also — Indian solicitors are 
liable for tax on fees paid to English 
Counsel, 

Where there was correspondence for a 
long time between an Indian firm of 
solicitors acting for a German firm and 
the firm of solicitors acting for that firm 
in London in respect of retention of an 
English Counsel by the English firm in 
connection with the suits by or against the 
German firm in India and the English 
Counsel argued in the cases in question 
along with the counsel engaged by the 
Indian firm of solicitors and part of the 
records handed over to the English 
Counsel by the London Solicitors con- 
sisted of the copies of records sent by 
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the Indian Solicitors to the London Soli- 
citors, it must be presumed that there 
was business connection between the 
Indian firm and the English Counsel. 
Consequently, when the Counsel did not 
pay tax on the fees paid to him in con- 
nection with the suits, the Indian firm 
would be liable for the tax. In such a 
case, it could not be said that a profes- 
sional connection cannot amount to a 
business connection attracting Sec, 9 (1). 
1973 Tax LR 1198 (Cal) Affirmed, 

(Paras 10, 11) 


Sec, 14 which enumerates the heads of 
income which give rise to a liability to 
tax under the Act treats the income from 
profits and gains of business and profes- 
sion as a single head. Further, the defini- 
tion of the expression ‘business’ given in 
the Act is an inclusive one, The expres- 
sion ‘business connection’ however is 
not defined in the Act. It is manifest 
that the words in Section 9 (1) and Sec- 
tion 163 are comprehensive enough to 
include all heads of income mentioned 
in Section 14, It is no doubt true that 
there is specific reference to ‘business’ 
in Section 9 (1) and there is no reference 
to ‘profession’, But no tenable reason is 
discernible from the statute for exclud- 
ing income arising out of profession from 


its scope. (Paras 12, 13) 
Cases Referred : Chronological Paras 
AIR 1965 SC 1526: 56 ITR 20 10 


AIR 1936 PC 1: 3 ITR 395: 1936 All LJ 
715 - 14 
(1920) 1 KB 193: 121 LT 368: 12 Tax Cas 
174; Commr. of Inland Revenue v. 
Marine Steam Turbine Co. Ltd. 16 
(1919) 2 KB 222, Christopher Barker and 
Sons v., Commrs. of Inland Revenue 
16 
Mr, S, Chowdhuri, Sr. Advocate, Mr. 
P. P. Ginwala, Sr. Advocate, (M/s. T, A. 
Ramachandran and D, N. Gupta, Advo- 
cates with them) for Appellants; Mr. 
V. S. Desai, Sr. Advocate, (Mr, Ganpat 
Rai and Miss A. Subhashini, Advocates 
with him), for Respondents, 
VENKATARAMIAH, J.:— This appeal 
by certificate under Article 133 of the 
Constitution arises out of a writ petition 
filed by the appellants under Article 226 
of the Constitution of India before the 
High Court of Calcutta. The appellants 
are partners of a firm of Solicitors known 
as M/s. Orr. Dignam & Co., having its 
office at Calcutta. The appellants acted 
as the Solicitors of a German Corpora- 
tion known as Ferbwerke Hoechst Akti- 
engesellschaft Vormals Meister Lucius & 
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Burning (a Corporation organised under 
the law of Federal Republic of Germany) 
(hereinafter referred to as ‘the German 


Corporation’) in two suits filed en the 


Original Side of the Calcutta High Court 
—one Suit No. 511 of 1962 filed by the 
Bengal Chemical and Pharmaceutical 
Works Ltd. against the German Corpora- 
tion and another Suit No, 1124 of 1962 
filed by the German Corporation against 
the Bengal Chemical and Pharmaceuti- 
cal Works Ltd. on the alleged infringe- 
ment of a patent, The appellants were 
instructed by a firm of Solicitors in 
London namely M/s. Ashurst, Morris, 
Crisp and Co, (hereinafter referred to as 
‘the London Solicitors’) who were also 
acting for the German Corporation by 
a cable dated May 31, 1965 to retain in 
the said suits Mr, Blanco White Q, C., a 
resident of the United Kingdom, who 
was a barrister having considerable 
practice in the branch of patent law. 
On his arrrival in India, the appellants 
accordingly retained Mr. Blanco White 
as the counsel to argue the case of their 
clients — the German Corporation even 
though they did not deliver any briefs 
to him and also did not pay or undertake 
any obligation to pay any fees for his 
services. The briefs had been earlier 
delivered by the London Solicitors, It is 
stated that they did not know as to how 
much amount was payable to him by 
the London Solicitors by way of fees. 
The hearing of one of the said two suits 
lasted for ‘thirteen days commencing 
from January 27, 1970 and was concluded 
on February 16, 1970. Mr. Blanco White 
left India on February 17, 1970, after 
the hearing was over without making 
any arrangement regarding the payment 
of income-tax on the fees earned by him 
by arguing the case of the German Cor- 
poration. Thereafter on February 19, 
1970, the appellants received a notice 
from the Income-tax Officer, ‘A’ Ward, 
Foreign Section asking them to furnish 
information about the fees earned in 
India by Mr. Blanco White as counsel 
engaged by them to argue the case of 
their clients i. e, the German Corpora- 
tion and also drawing their attention to 
the liability arising under Section 195 (2) 
of the Income-tax Act, 1961 (hereinafter 
referred to as ‘the Act’) which required 
them to deduct the tax payable under 
the Act at source on payments made to 
a non-resident. The appellants sent a 
reply to that letter on February 24, 1970, 
stating that Mr, Blanco White had been 
engaged by the London Solicitors of the 
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German Corporation to appear before 
the Calcutta High Court on behalf of the 
German Corporation and that they had 
neither briefed him nor had they incur- 
red any liability to pay him any fees, 
They, therefore, denied their liability 
under Section 195 (2) of the Act. Inci- 
dentally it may be stated here that the 
appellants referred to one other suit i.e. 
Suit No, 422 of 1963, on the file of the 
Calcutta High Court filed by the German 
Corporation against Albert David Ltd., 
in which also Mr. Blanco White had been 
engaged for the German Corporation. 
Thereupon by a letter dated February 
27, 1970, the Income-tax Officer informed 
the appellants that he proposed to pro- 
ceed against them under Section 163 (1) 
of the Act treating them as the agents 
of Mr. Blanco White on the ground that 
the income in question had arisen on 
account of the business connection that 
existed between the appellants and Mr. 
Blanco White. To this, the appellants 
sent a long reply dated March 10/11, 
1970, denying their liability to be pro- 
ceeded against under Sec, 163 (1) of the 
Act, In the course of the said reply, the 
appellants contended inter alia that they 
had not either engaged or briefed Mr. 
Blanco White in the three suits on the 
file of the Calcutta High Court; that they 
had not paid or promised to pay any 
fees to him and that, therefore, no in- 
come had accrued to Mr, Blanco White 
on account of any business connection 
that existed between them and Mr. 
Blanco White. The appellants further 
contended that as Mr. Blanco White 
was a barrister who was not carrying on 
any business but had only rendered pro- 
fessional service in Calcutta, and hence 
the connection if any, could not be a 
business connection. They also ques- 
tioned the jurisdiction of the Income-tax 
Officer to make any assessment treating 
them as the representative assessees of 
Mr. Blanco White. The Income-tax 
Officer by his letter dated March 25, 
1870, rejected the plea of the appellants 
and called upon them to appear before 
him on April 18, 1970 to make any other 
submission that they had to make. 
Thereafter the appellants filed a peti- 
tion under Article 226 of the Constitu- 
tion before the High Court of Calcutta 
and obtained a rule nisi on May 25, 1970 
calling upon the Income-tax Officer, the 
Commissioner of Income-tax West Ben- 
gal I and the Union of India to show 
cause as to why the proposal to initiate 


proceedings under the Act as stated 
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above should not be quashed and a writ 
in the nature of mandamus prohibiting 
them from proceeding against the appel- 
lants under Section 163 (1) of the Act 
should not be issued. The petition was 
contested by the respondents, In the 
counter affidavit filed by the Income- 
tax Officer, it was asserted that the De- 
partment had received information that 
Mr. Blanco White had charged Rupees 
17,000/- per day by way of fees for ap- 
pearing in the Calcutta High Court in 
the suits referred to above; that Mr. 
Blanco White was not domiciled in 
India; that inasmuch as his stay in 
India did not exceed ninety days it was 
not necessary for him to obtain a Tax 
Exemption Certificate for leaving India; 
that the appellants had acted as instruct- 
ing Solicitors to the German Corpora- 
tion in the three suits in which Mr. 
Blanco White had argued as counsel; 


that he could not have, according to the: 


Calcutta High Court Rules (Original 
Side) appeared before that Court unless 
he was instructed by an Attorney of that 
Court who in the instant case happened 
to be the appellants and that, therefore, 
there existed a business connection which 
brought the appellants within the scope 
of Section 163 (1) of the Act. It was 
also contended by the respondents that 
the petition was premature as the matter 
had still to be decided in accordance 
with the procedure prescribed by the Act. 
The learned Single Judge who heard the 
petition was of the view that the ques- 
tion whether ‘the case came within 
the purview of Section 163 (1) had to be 
determined after ascertainment of facts 
by the Income-tax Officer and that there- 
fore, the petition was liable to be dis- 
missed on the ground that it was a pre- 
mature one. Accordingly he dismissed 
it without expressing any opinion on the 
merits of. the case. Aggrieved by the 
decision of the Single Judge, the appel- 
lants preferred an appeal before the 
Division Bench of the Calcutta High 
Court. The Division Bench dismissed the 
appeal holding, inter alia, that from the 
facts disclosed before the Court it ap- 
peared that from May 31, 1965, up to Feb- 
ruary 16, 1970, there was business con- 
nection (directly or indirectly through 
correspondence) between the appellants 
firm and the non-resident British coun- 
sel, Mr. Blanco White, that it could not 
be said that there was no element of 
continuity and that the transaction was 
a solitary and isolated one and that tak- 
ing into account the surrounding circum- 
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stances and particularly the relationship 
between the Solicitors and a counsel, an 
agency could very well be said to have 
been established between the appellants’ 
firm and the non-resident British coun- 
sel, Mr. Blanco White: The Division 
Bench further held that there was busi- 
ness connection between them and that 
it was not possible to accept the conten- 
tion of the appellants that no income 
either accrued or arose to Mr, Blanco 
White in India. The appeal was accord- 
ingly dismissed. On a certificate 
granted by the Division Bench under 
Article 133 of the Constitution, the ap- 
pellants have come up in appeal to this 
Court against the judgment of the Divi- 
sion Bench of the High Court. 

2. It should be stated here that along 
with the petition for a certificate under 
Article 133 of the Constitution, the ap- 
pellants filed an application before the 
High Court for stay of further proceed- 
ings before the Department. On that ap- 
plication, the High Court passed an order 
on March 12, 1973 stating that the order 
of stay already granted would continue 
subject to the following modification: 

“(1) The respondents will be at liberty 
to decide after giving the petitioners a 
hearing whether the petitioner’s firm 
should be treated as agent of Mr, Blanco 
White under Section 163 of the Income- 


tax Act, 1961; 


(2) If they so decide the respondents 
will be at liberty to issue a notice under 
Section 148 of the Act but will not take 
any further steps thereafter until the 
disposal of the application; 

(3) the petitioners will also be at liber- 
ty to appeal from any order made under 
Section 163 without prejudice to their 
contentions in the proposed appeal to 
Supreme Court.” 


3. We are informed that pursuant to 
the liberty given by the said order, the 
Income-tax Officer made an order on 
March 23, 1977, treating the appellants’ 
firm as the agent of Mr, Blanco White 
under Section 163 (1) of the Act and 
also on the same date issued a notice 
under Sections 148 of the Act to the 
appellants to file a return of the income 
of Mr. Blanco White. It is also stated 
that the appellants preferred an appeal 
against that order before the Appellate 
Assistant Commissioner without pre- 
judice to the appellants’ contentions in 
their appeal to this Court. Ultimately 
on November 30, 1973, this Court made 
an order that the appellants might apply 
to the Appellate Assistant Commissioner 
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for an order of stay in respect of the 
question whether they were agents of 
Mr. Blanco White and that at any rate 
even if the Income-tax Officer were to 
proceed with the case, he would make 
the assessment but would not make a 
final demand til] the disposal of the ap- 
peal. It is further stated that pursuant 
to the notice under Section 148 of the 
Act, the appellants filed a ‘nil’ return. 
Thereafter we are informed that the In- 
come-tax Officer intimated the appellants 
on September 17, 1977, that he had. com- 
pleted the assessment of Mr. Blanco 
White for the assessment year 1970-71, 
treating the appellants’ firm as the agent 
and that copies of the assessment order, 
demand notice and challan would be 
forwarded to them after disposal of this 
appeal. 


4, It is necessary to refer at this stage 
to certain relevant facts of the case, The 
appellants were acting as the Solicitors 
of the German Corporation in India in 
the cases referred to above and the 
London Solicitors were acting as its 
Solicitors in London. Suits Nos, 511 and 
1124 had been instituted in 1962 and 
suit No, 422 in 1963. On May 31, 1965, 
the London Solicitors sent a cable to the 
appellants which read as follows :— 


“Dignior Calcutta 


We act for Farewerke Hoechst this 
Country and -understand that you act 
India stop in connection acting infringe- 
ment Indian tolbutamide patent have 
been instructed to retain Blanco White 
as counsel to attend hearings Calcutta 
and Bombay stop imperative to know 
dates of respective actions since counsel 
can only accept subject to other com- 
mitments stop please cable hearing dates 
if known or date when information avail- 
able stop our RFF ICC, 

Ashursts London 


Col Blanco White REF: LCC”, 


5. The above cable 
London Solicitors had 
tion about the suits in Calcutta to ena- 
ble them to engage Mr. Blanco White to 
plead on behalf of the German Corpora- 
tion in the said suits. On December 23, 
1969, the London Solicitors wrote a 
letter to the appellants in which it was 
stated that the copies of certain docu- 
ments sent by the appellants had been 
handed over to Mr, Blanco White in ad- 
dition to copies of certain other docu- 
ments which they themselves had hand- 
ed over to him, A part of the aforesaid 


shows that the 
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letter which is relevant for the purpose 
of the present case, is reproduced below:— 


e TIT We are asking Mr. Divecha 
of Hoechst Pharmaceuticals Limited, 
Bombay, to arrange for copies of the, 
evidence in the Bombay case to be sent 
to you. The formulation of the evidence 
can then be discussed between you and 
your Counsel and Mr. Blanco White 
when he arrives in Calcutta. The re- 
maining documents which we are send- 
ing you are three bound volumes of 
pleadings which you sent to us in the 
early stages but which will no doubt be 
of use to you at the trial, Mr, Blanco 
White of course has copies of all the 
pleadings in the three cases, 

There are a number of points which 
Mr. Blanco White has asked us to put 
to you for consideration and these are 
as follows :— 

1. It is not entirely clear from the. 
pleadings that Indian Patent No, 66049 ° 
is a document in the Albert David case. 
Will you please consider whether this 
specification may have to be strictly 
proved? 

2. In the infringement action 
Hoechst against Bengal Chemical, 
defendants have objected there is 
claim against the second and third de- 
fendants, that is the inventors named in 
the Patent. Mr, Blanco White sees no 
reason to pursue this point and, subject 
to your views, would suggest that it is 
abandoned, 


3. In the threats action by Bengal 
Chemicals, again subject to your viéws, 
Mr. Blanco White would not propose to 
argue that Hoechst did not in fact threat- 
en proceedings. 


4. Also in the threats action, there is 
a point which we would mention here 
on which we are asking Hoechst Phar- 
maceuticals Limited of Bombay for in- 
formation. Bengal Chemicals have said 
in their Affidavits filed in the inter- 
locutory proceedings in April, 1962, 
that they stopped production of Tolbut- 
amide because of the threats made by 
Hoechst. At the same time it appears 
that they published advertisements in 
the Punjab Medical Journal and the 
Indian Medical Journal of Ist May’ of 
that year. We are asking Hoechst Phar- 
maceuticals if they can say when these 
advertisements would have been sent to 
those Journals for publication on that 
date. 

Mr. Blanco White will be flying in 
Calcutta on BOAC Flight No, 914, leav- 
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ing London on Tuesday, 20th January, 
1970 and arriving at 6.40 a. m. local time 
on Wednesday, 21st January, He would 
like to have preliminary discussion with 
„you and counsel on matters of procedure, 
etc., on Thursday morning and possibly 
Wednesday afternoon. We believe that 
the gentlemen from Hoechst, Frankfurt 
plan to arrive in Calcutta on Thursday, 
22nd January, so as to be available for 
more detailed talks starting on Friday. 
We are asking Hoechst, Bombay to ar- 
range for hotel accommodation for Mr. 
Blanco White.” 

6. Then there is the letter dated 
January 8, 1970, written by the London 
Solicitors to the appellants enclosing 
copies of the briefs which had been 
delivered by the London Solicitors to 
Mr, Blanco White. The said suits came 
up for hearing on January 27, 1970, The 
appellants had engaged Mr, P. P. Gin- 
wala, Mr. A. K. Basu and Mr, Sankar 
Ghose to appear on behalf of the Ger- 
man Corporation in the said suits, In 
paragraph 6 of the writ petition filed 
before the High Court out of which this 
appeal arises, the appellants have stated 
as follows: ` 


“On 27th January, 1970 the said suits 


were called on before his Lordship the’ 


Hon’ble Mr, Justice K. L. Roy, It was 
decided to take up Suit No. 1124 of 
1962 first. In the said suit Mr. Blanco 
White, Q. C. appeared with Mr. P. P. 
Ginwala, Mr, A. K, Basu and Mr. San- 
kar Ghose. The said suit No. 1124 of 
1962 was heard on 27th, 28th, 29th, 
30th January, 1970, 2nd, 3rd, 4th, 5th, 
6th, 9th, 12th, 13th and 16th February, 
1970 and judgment was reserved. The 
other suits were adjourned until after 
the judgment”. 

7. In his letter dated March 21, 1973, 
written to the London Solicitors marked 
as Annex, ‘E’ to the writ petition, Mr. 
Blanco White while attempting to make 
out a case supporting the appellants ad- 
mitted that he was not disputing that 
when he was actually in Court in Cal- 
cutta, he was, formally, there on instruc- 
tions from the appellants as attorneys. 
The relevant part of that letter reads: 

“Dear Mr, Gane, 

Farbwerke Hoechst v. Bengal Chemical 
Certainly I can confirm that, when I ap- 
peared before the Calcutta High Court 
in January and February 1970, I was 
briefed by our firm and not by Orr, 
Dignam & Co, Accordingly, whilst I 
would not dispute that when I was 
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actually in Court in Calcutta I was, for- 
mally, there on instructions from Orr. 


. Dignam as attorneys of record, all ar- 


rangements relating to my fees were 
made with you (as the English solicitors 
of Hoechst in Germany) and Orr. Dignam 
were at no time concerned with these 
arrangements,” 


8. Mr. Blanco White left India on 
February 17, 1970, without making any 
arrangement for the settlement of his 
liability under the Act. When the In- 
come-tax Officer issued the notice dated 
February 19, 1970 to the appellants 


‘drawing their attention to the provisions 


contained in Section 195 (2) of the Act 
and requesting them to furnish informa- 
tion regarding the income earned by Mr. 
Blanco White by arguing the case before 
the Calcutta High Court on behalf of 
the German Corporation, the appellants 
replied on February 24, 1970, stating that 
the London Solicitors had engaged Mr. 
Blanco White to appear on behalf of the 
German Corporation before the Calcutta 
High Court; that the appellants had not 
briefed him nor did they know on what 
fees, if any, he had been engaged, In 
their letter dated March 10/11, 1970 to 
the notice dated February 17, 1970, 
issued by the Income-tax Officer to the 
appellants under Section 163 (1) of the 
Act, the appellants again stated that 
they had not engaged or delivered any 
brief to Mr, Blanco White and that they 
had no business connection with him. It 
was urged before the High Court by the 
appellants that there was no sort of con- 
nection between the appellants and Mr. 
Blanco’ White and even if there was any 
connection, it was just a casual one and 
could in no case be termed as business 
connection; that they had not under- 
taken to pay any fees to him for appear- 
ing in the suits and that, therefore, the 
appellants were not liable to be assessed. 
The Division Bench of the High Court 
which heard the appeal came to the con- 
clusion that there was business connec- 
tion between the appellants and Mr. 
Blanco White; that it could not be said 
that there was no element of continuity 
and the transaction was a stray or an 
isolated one and that the appellants were 
not entitled to the issue of the writ 
prayed for on the facts and in the cir- 


‘eumstances of the case. 


9. For proper appreciation of the 
contentions advanced by the parties be- 
fore us, it is necessary to refer to some 
of the provisions of the Act. S. 160 (1) (i) 
of the Act provides that in respect of 
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the income of a non-resident specified 
in. sub-section (1) of Section 9 of the 
Act, the agent of the non-resident, in- 
cluding a person who is treated as an 
agent under Section 163 is a representa- 
tive assessee. Section 161 (1) of the Act 
stipulates that every representative as- 
sessee, as regards the income in respect 
of which he is a representative assessee, 
shall be subject to the same duties, re- 
sponsibilities and liabilities as if the in- 
come were income received by or ac- 
cruing to or in favour of him beneficial- 
ly, and shall be liable to assessment in 
his own name in respect of that income; 
but any such assessment shall be deemed 
to be made upon him in his representa- 
tive capacity only, and the tax shall, 
subject to the other provisions contained 
in Chapter XV of the Act be levied upon 
and recovered from him in like manner 
and to the same extent as it would be 
leviable upon and recoverable from the 
person represented by him. S, 163 (1) (b) 
and (c) of the Act provides that for pur- 
poses of the Act any person in India 
who has any business connection with 
the non-resident or from or through 
whom the non-resident is in receipt of 
any income whether directly or indirect- 
ly can be treated as an agent of ‘such 
non-resident. Section 5 (2) of the Act 
inter alia provides that subject to the 
provisions of the Act, the total income 
of any previous year of a person who is 
a non-resident includes all income from 
whatever source derived which accrues 
or arises or is deemed to accrue or arise 
to him in India during such year. The 
relevant part of Section 9 (1) of the 
Act reads: 

"9. (1) The following incomes shall be 
deemed to accrue or arise in India :— 

(i) all income accruing or arising, 
whether directly or indirectly, through 
or from any business connection in India, 
or through or from any property in 
India, or through or from any asset or 
source of income in India or through 
the transfer of a capital asset situate in 
India; 

Explanation — For the purposes of 
. this clause — (a) in case of a business of 
which all the operations are not carried 
out in India, the income of the business 
deemed under this clause to accrue or 
arise in India shall be only such part of 
the income as is reasonably attributable 
to the operations carried out in India; 

3? 

10. From the facts stated above it is 

. seen: that from the year 1965, there was 
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correspondence between the appellants 
and the London Solicitors who in their 
turn had engaged Mr. Blanco White in 
connection with the suits in question, It 
shows that there was a connection be- 
tween the appellants and Mr. Blanco ' 
White though it was an indirect one. 
After his arrival in India, it must be as- 
sumed that the appellants had done all 
that was suggested in the letter of the 
London Solicitors dated December 23, 
1969. It is admitted that Mr. Blanco 
White appeared with the Indian counsel 
engaged by the appellants and argued 
the case on behalf of the client of the 
appellants in the suit in which they 
were acting as solicitors. Even though 
the appellants did not hand over any 
briefs directly to Mr. Blanco White, it 
is seen that part of the records handed 
over to Mr. Blanco White by the Lon- 
don Solicitors consisted of the copies of 
records sent by the appellants to the . 
London Solicitors. It is further seen 
that Mr, Blanco White appeared before 
the High Court along with the Indian 
counsel engaged by the appellants, 
though with the leave of the Court 
granted presumably under Section 32 of 
the Advocates Act, 1961. We are also of 
the view that there must have been dis- 
cussion between the appellants and Mr. 
Blanco White before the case was argued 
by him. Moreover, Mr. Blanco White 
could appear only with the consent of 
the appellants who were the Solicitors on 
record. In the circumstances, it cannot 
be said that the High Court was wrong 
in holding that there was connection 
between the appellants and Mr. Blanco 
White. The said connection cannot also 
be termed as a casual one having regard 
to the period over which it have ex- 
isted. Jt was real and intimate and Mr. 
Blanco White earned the fees for argu- 
ing the case in India only through the 
said connection. The case satisfies the, 
test laid down by this Court in Commr. 
of Income-tax, Punjab v. R. D. Aggarwal 
and Co., 56 ITR 20: (AIR 1965 SC 1526) 
for holding that there was connection 
between the appellants and Mr, Blanco 
White. The finding of the High Court 
on the above question also appears to 
be well founded. 

11. The only remaining question 
which needs examination is whether 
the said connection was a business con- 
nection. The contention of the appel- 
Jants is that a professional connection 
‘cannot amount to a business connection 
attracting Section 9 (1) of the Act, In 


1931 


support of this contention the appellants 
depend upon the definitions of the ex- 
pressions ‘business’ and ‘profession’ 
found in Section 2 (13) and Section 2 (36) 
of the Act. Section 2 (13) of the Act 
reads: 

* business” includes any trade, com- 
merce, or manufacture or any adventure 
or concern in the nature of trade, com- 
merce or manufacture”, 

Section 2 (36) of the Act provides: 

‘ “Profession” includes vocation”, 


12. Section 14 of the Act which enu- 
merates the heads of income which give 
rise to a liability to tax under the Act 
treats the income from profits and 
gains of business and profession as a 
single head. Sections 28 to 44B of the 
Act constitute the fascicule of provisions 
dealing generally with the computation 
‘of income from business and profession 
although not all those provisions are ap“ 
plicable to income from a profession. 


13. The definition of the expression 
‘business’ given in the Act is an inclusive 
one. The expression ‘business connec- 
tion’ however is not defined in the Act. 
It is manifest that the words in Sec- 
tion 9 (1) and Section 163 are compre- 
hensive enough to include all heads of 
income mentioned in Section 14 of the 
Act. It is no doubt true that there is 
specific reference to ‘business’ in Sec- 
tion 9 (1) and there is no reference to 
‘profession’, But no tenable reason is 
discernible from the statute for exclud- 
ing income arising out of profession from 
its scope. In this connection two sub- 
missions are made on behalf of the ap- 
pellants — (1) that it was the intention 
of the Parliament to exclude non-resi~ 
dents engaged in learned professions 
from the operation of Section 9 (1) and 
that even if the intention of the Parlia- 
ment -was not to exclude such persons 
from Section 9 (1) since there is an omis- 
sion to refer to them expressly the 
lacuna should not be made good by giv- 
ing a wide interpretation to the expres- 
sion ‘business connection’, We do not 
find that there is any substance in the 
first submission. There could be no 
good reason for the Parliament for ex- 
cluding non-resident professional men 
from the purview of Section 9 (1) of the 
Act. There is no material on which we 
can reach that conclusion. . In so far as 
the second submission is concerned, we 
have to examine whether it would really 
amount to filling up a lacuna in the 
section if the expression ‘business con- 
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nection? is interpreted as including 
within its scope ‘Professional connection’ 
also. 


14. In Commr. of Income-tax, Bombay 
v. Currimbhoy Ebrahim & Sons Ltd., 3 
ITR 395: (AIR 1936 PC 1), Sir George 
Rankin speaking for the Judicial Com- 
mittee of the Privy Council while con- 
struing the expression ‘business connec- 
tion’ in Section 42 (1) of the Indian In- 
come-tax Act, 1922 observed: 

“The phrase “business connection” is ` 
different from, though doubtless not un- 
related to, the word “business” of which 
there is a definition in the Act”. 

15. The expression ‘business’ does not 
necessarily mean trade or manufacture 
only, It is being used as including with- 
in its scope professions, vocations and 
callings from a fairly long time. The 
Shorter Oxford English Dictionary de- 
fines ‘business’ as ‘stated occupation, pro- 
fession.or trade’ and ‘a man of business’ 
is defined as meaning ‘an attorney’ also. 
In view of the above dictionary mean- 
ing of the word ‘business’ it cannot be 
said that the definition of business given 
in Section 45 of the Partnership Act, 1890 
(53 & 54 Vict. c. 39) was an extended 
definition intended for the purpose of 
that Act only. Section 45 of that Act 
says : 

“The expression “business” includes 
every trade, occupation, or profession”. 


16. Section 2 (b) of the Indian Partner- 
ship Act, 1932 also defines “business” 
thus : f 


“business” includes 
occupation and profession”, 

16-A. The observation of Rowlatt, J. in 
Christopher Barker & Sons v. Commr. 
of Inland Revenue, (1919) 2 KB 222 at 
p. 228, ‘All professions are businesses, - 
but all businesses are not professions,... 
zase ” also supports the view that pro- 
fessions are generally regarded as busi- 
nesses. The same learned Judge in an- 
other case Commr. of Inland Revenue 
v. Marine Steam Turbine Co. Ltd., (1920) 
1 KB 193, held : 

“The word ‘business’ however is also 
used in another anda very different 
senst, as meaning an active occupation 
or profession continuously carried on and 
it is in this sense the word is used in 
the Act with which we are here concern- 
ed”, . 

17. The word “business” is one of wide 
import and it means an activity carried 
on continuously and systematically by 


every trade, 
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a person by the application of his labour 
or skill with a view to earning an m- 
come. We are of the view that in the 
context in which the expression ‘busi- 
ness connection’ is used in Section 9 (1) 
of the Act, there is no warrant for giv- 
ing a restricted meaning to it excluding 
‘professional connections’ from its scope. 


18. There is very little substance in 
the submission made on behalf of the 
appellants that since Mr, Blanco White 
could not appear as counsel as of right 
either under the Advocates Act or under 
the Calcutta High Court Original Side 
Rules, he could not be treated as having 
any business connection with the appel- 
lants. As noticed earlier, Mr. Blanco 
White appeared along with the Indian 
counsel engaged by the appellants and 
the appellants continued to represent 
the German Corporation when Mr. 
Blanco White argued the case before the 
High Court. It is difficult to hold that 
he was a stranger to the appellants, The 
appellants may not have engaged him to 
argue the case but they allowed him at 
the request of the London Solicitors to 
argue the case and willingly cooperated 
with him in doing so. That it was their 
case that Mr. Blanco White argued can- 
not be denied. The appellants may not 
have undertaken to pay his fees but he 
could not have argued and earned the 
fees without associating himself with the 
appellants. The fact that Mr. Blanco 
White being a barrister could not file a 
suit to recover the fees would not make 
any difference in this case as in the 
letter dated August 19, 1980, written by 
the London Solicitors to the appellants 
which is produced before us it is stated 
that the fees of Mr. Blanco White am- 
ounted to £ 2200 with refereshers at the 
rate of £220 per day, We need not go 
into the correctness of these figures but 
the fact remains that Mr, Blanco White 
has earned income for the work done in 
India. We do not propose to go into the 
question as to what would happen if no 
fees have been realised by him at all, 

19. In view of the foregoing we are of 
the view that the judgment of the Divi- 
sion Bench of the High Court which is 
under appeal does not call for inter- 
ference, 


20. In the result, the appeal is dis- 
missed. The parties shall, however, bear 
their costs, 


Appeal dismissed. 





State of Punjab v, Sarwan Singh 


A.J. R, 


AIR 1981 SUPREME COURT 1054 
(From: Punjab and Haryana)* 
S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 


Criminal Appeal No. 60 of 1981, Df» 
2-4-1981. , 

State of Punjab, Appellant v, Sarwan 
Singh, Respondent. 

Criminal P. C. (2 of 1974), S. 468 — 
Scope and object of — Embodies principle 
of fair trial. - (Constitution of India, 
Art. 21). 

The object of Criminal P. C, in put- 
ting a bar of limitation on prosecutions 
was clearly to prevent the parties from 
filing cases after a long time, as a result 
of which material evidence may disappear 
and also to prevent abuse of the process 
of the court by filing vexatious and be- 
lated prosecutions long after the date of 
the offence. The object which the statute 
seeks to subserve is clearly in consonance 
with the concept of fairness of trial as 
enshrined in Art. 21 of the Constitution. 
It is, therefore, of the utmost importance 
that any prosecution, whether by the 
State or a private complainant must 
abide by the letter of law or take the risk 
of the prosecution failing on the ground 
of limitation. Cr. Revn. No. 342 of 1980, 
D/- 8-4-1980 (Punj and Har), Affirmed. 

(Para 3) 

Mr. M. S. Dhillon, Advocate, for Appel- 
lant; Mr. T. S. Arora, Advocate, for Re- 
spondent. 

S. M. FAZAL ALI, J. :— This appeal by 
special leave is directed against the Judg- 
ment of the Punjab and Haryana High 
Court dated 8th April, 1980 by which the 
respondent Sarwan Singh was acquitted 
of the charge under under S. 406 of the 
Indian Penal Code. It appears that the re~ 
spondent-accused was charged under 
S. 406 of the Penal Code for misappro- 
priating the amounts deposited with him 
as a cashier of the Tanda Badha Co-opera- 
tive Society, District Patiala. The challan 
was preseñted against the accused on the 
13th October, 1976. The trial Court after 
recording the evidence acquitted the re- 
spondent of the charge under S. 408 but 
convicted the respondent of the charge 
under S. 406 and sentenced him to rigor- 
ous imprisonment for one year and to pay 
a fine of Rs. 1,000/-. The respondent then 
filed the appeal to the High Court which 


*Criminal Revn. No. 342 of 1980, D/- 8-4 
1980 (Punj and Har). 
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allowed the appeal and acquitted the re- 
spondent mainly on the ground that the 
prosecution launched against the respon- 
dent was clearly barred by limitation 
under Ss. 468 and 469 of the Code of Cri- 
minal Procedure. The High Court was of 
the view that the charge-sheet clearly 
shows that the embezzlement is said to 
have been committed on 22nd August, 
1972 and the audit report, through whicb 
the offence was detected is dated 5th Janu<- 
ary, 1973. Taking any of these dates, the 
prosecution was barred by limitation 
under S. 468 (2) (c) of the Code. In our 
opinion, the High Court has taken 
the correct view of the law. 

2. Section 468 (2) (c) may be extracted 
thus: , 

Sec. 468 (2) (e): 


“Three years, if the offence is punish- 
able with imprisonment for a term ex- 
ceeding one year but not exceeding three 
years,” 


3. Section 469 (1) (a) and (b) may be 
extracted thus: 
Section 469 (1) (a): 

“(a) on the date of the offence; or 

(b) where the commission of the offence 
was not known to the person aggrieved 
by the offence or to any police officer, the 
first day on which such offence comes to 
the knowledge of such person or to any 
police officer, whichever is earlier;” 
In the instant case as the charge-sheet 
clearly mentions that the offence was 
committed on the 22nd August, 1972, the. 
bar of limitation contained in S. 468 (2) 
(c) clearly applies and the prosecution, 
therefore, is clearly barred by limitation. 
Even assuming that so far as, the offender 
is concerned, the commission of the offence 
came to knowledge of the officer concern- 
ed, it would be so according to charge- 
sheet on January 5, 1975 (or 19737), the 
date when the audit report was made. 
Even if this extreme position be accepted, 
the prosecution would still be barred by 
timitation under S. 469 (b) of the Code of 
Criminal Procedure, 1973. Counsel for the 
State of Punjab was unable to assail the 
point of law derived by the High Court 
regarding the interpretation of S. 468. 
The object of the Criminal Procedure 
Code in putting a bar of limitation on 
prosecutions was clearly to prevent the 
parties from filing cases after a long time, 
as a result of which material evidence 
may disappear and also to prevent abuse 
of the process of the court by filing vexa- 
tious and belated prosecutions long after 
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the date of the offence. The object which 
the statute seeks to subserve is clearly in 
consonance with the concept of fairness 
of trial as enshrined in Art. 21 of the Con- 
stitution of India. It is, therefore, of the 
utmost importance that any prosecution 
whether by the State or a private com- 
plainant must abide by the letter of law 
or take the risk of the prosecution failing 
on the ground of limitation. The prosecu- 
tion against the respondent being barred 
by limitation the conviction as also the 
sentence of the respondent as also the en- 
tire proceedings culminating in the con- 
viction of the respondent herein is non est. 
For these reasons given above, we hold 
that the point of law regarding the ap- 
Plicability of Section 468 of the Code of 
Criminal Procedure has been correctly 
decided by the Punjab and Haryana High 
Court. This Court has also taken the same 
view in a number of decisions. The result 
is that the appeal fails and is dismissed. 
The respondent will now be discharged 
from his bail bonds. 


Appeal dismissed, 


AIR 1981 SUPREME COURT 1055 
_ (From: Gujarat)* 
R. S. PATHAK AND E. S. 
VENKATARAMIAH, JJ. 

Civil Appeals Nos, 1185 and 1187 of 1979, 
D/- 7-4-1981. 

M/s. Hindustan Brown Boveri Ltd., 
Appellant v. State of Gujarat, Respon- 


dent, 
And 


M/s. Elecon Engineering Co. Ltd, Ap- 
pellant v. State of Gujarat. Respondent. 

Gujarat Sales Tax Act, 1969 (1 of 1970), 
Ss. 2 (33), 16 and 49 — Gujarat Sales Tax 
Rules (1970), R. 24 (4) and Form No. 19 
— Purchase of raw materials by recognis- 
ed dealer against declaration in Form 
No. 19 — Sale of manufactured goods by 
such dealer to electrical undertaking 
notified under S. 49 — Dealer, held, liable 
to pay purchase tax under S. 16 on pur- 
chases of raw materials, 


The appellants who were recognised 
dealers had `purehased raw materials 
which were taxable goods (other than 
prohibited goods) from registered dealers 
against certificates issued by them in 


se er ee ee ee 
*Sales Tax Ref. Nos. 24 of 1978 and 11 of 
1977, D/- 15-12-1978 and 27-11-1978 re- 
spectively. ` 
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Form No. 19 and no sales tax had been 
paid on sales- in their favour. The appel- 
lants had manufactured goods by using 
the said raw materials and they had sold 
a part of the goods to an electrical under- 
taking notified under Section 49 (2) of the 
Act and no tax had been paid on sales 
effected by them in favour of the electri- 
cal undertakings. It was also not disputed 
that in Form No. 19 the appellants had 
stated that the raw materials purchased 
by them would be used to manufacture 
taxable goods which would be sold inside 
the State of Gujarat. 


Held, that the appellants had contra- 
vened Form No. 19 by manufacturing 
goods which were not “taxable goods” and 
hence were liable to pay purchase tax on 
the purchase of raw materials under Sec- 
tion 16 of the Act. AIR 1975 SC 1871, 
AIR 1978 SC 897, Distinguished. 

(Paras 14, 15) 


By the definition of “taxable goods” in 
S. 2 (33) the dichotomy that is stated to 
exist between “taxable goods” and “taxa- 
able events” has been given a go-by. It 
may be that Section 5 and Schedule I re- 
fer to goods only but Section’ 49 deals 
with only taxable events which result in 
the exemption from payment of tax on 
the conditions mentioned therein or in the 
notification issued thereunder being satis- 
fied even though the goods in question de 
not come under Schedule I. Secondly one 
has to wait till. the disposal of the goods 
by the dealer to find out whether the 
goods are taxable goods or not in view of 
the definition of the said expression which 
takes away goods sold under circumst- 
ances attracting Section 49 from the scope 
of the meaning of that expression. If the 
sale is exempt from tax under Section 49 
of the Act, the goods sold would not be 
taxable goods. (Para 14) 

The scheme of the Act appears to be 
that sales tax should be levied on goods 
which are not included in Schedule 1 at 
least once inside the State in the series 
of sales and purchases even though they 
may have been converted into manufac- 
tured goods. The deliberate alteration of 
the definition of “taxable goods” in the 
Act also is attributable to the said inten- 
tion of the State Legislature. (Para 15) 


Cases Referred: Chronological Paras 
(1979) 43 STC 238 (Guj) 4 
AIR 1978 SC 897: 41 STC 409:1978 Tax 

LR 1907 16 


AIR 1975 SC 1871: 36 STC 191: 1975 Tax 
LR 1935 13 


Hindustan Brown Boveri Ltd. v. State of Gujarat 


A.L R. 


M/s. K. H. Kaji, T. Sridharan, R. D, 
Pathak, Miss C. K. Sucharita and Mrs. S, 
Bhandare, for Appellant; (in both Ap- 
peals), Mr. S. T. Desai, Sr. Advocate (Mr, 
M. N. Shroff Advocate with him), for 
Respondent (in both Appéals), 

VENKATARAMIAH, J. :— Since a com- 
mon question of law is involved in these 
two appeals by special leave, they are dis~ 
posed of by this common judgment. 


2. The appellant in Civil Appeal 
No. 1185 of 1979 is M/s. Hindustan Brown 
Boveri Ltd., a company-engaged in the 
business of manufacturing certain goods 
which are used in electrical undertakings 
for the purpose of generating and distri- 
buting electrical energy. It is registered 
as dealer under the provisions of the 
Gujarat Sales Tax Act, 1969 (Gujarat Act 
No. 1 of 1970) (hereinafter referred to as 
‘the Act’). For the purpose of manufactur- 
ing the goods, the appellant which was 
also a recognised dealer under the Act 
purchased raw materials during the period 
between May 6, 1970 and March 31, 1971 
after furnishing a certificate in Form 
No. 19 as provided under Section 13 (1) 
(B) of the Act read with Rule 24 (4) of 
the Gujarat Sales Tax Rules, 1970 (herein- 
after referred to as ‘the Rules’) framed 
under the Act stating that the raw mater- 
ials purchased by it would be used in 
manufacturing taxable goods which would 
be sold by it in the State of Gujarat. Some 
part of the goods manufactured by the 
appellant were sold to a certain electrical 
undertaking in the State of Gujarat against 
‘© forms in order to claim exemption 
from payment of taxon the said sales 
under the Act by virtue of a notification 
issued under Section 49 (2) of the Act 
exempting the goods sold to electrical 
undertakings for being used in generation 
and distribution of electrical energy. On 
coming to know of the said sales, the Sales 
Tax Officer, who was the assessing au- 
thority under the Act levied purchase tax 
under Section 16 of the Act on the raw 
materials purchased by the appellant on 
the ground that the undertaking given in 
Form No. 19 had been violated. The ap- 
peals filed by the appellant before the 
Assistant Commissioner of Sales Tax and 


the Gujarat Sales Tax Tribunal 
against the said levy were un- 
successful. Thereafter at the in- 


stance of the appellant, the Tribunal re- 
ferred the following question of law to 
the High Court of Gujarat under Sec- 
tion 69 of the Act :— 


a 
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“Whether on the facts and in the cir- 
cumstances of the case, and on a correct 
interpretation of sub-section (33) of Sec- 
tion 2 of the Gujarat Sales Tax Act. 1969 
the Tribunal was right in deciding that 
the applicant was liable to pay purchase 
tax under Section 16 of the Gujarat Sales 
Tax Act, 1969 on the ground that certain 
electric goods manufactured out of raw 
materials etc. purchased against declara- 
tion in Form 19 were sold to Gujarat State 
Electricity Board against declarations in 
Form C prescribed in Entry 5 of the Gov- 
ernment Notification issued under Sec- 
tion 49 of the 
1959?” 


3. The appellant in Civil 
No. 1187 of 1979 is M/s. Elecon Engineer- 
ing Co. Ltd. which is engaged in manu- 
facturing heavy machinery and gear con- 
veyers. It is also a recognised dealer under 
the Act. Like the appellant in “Civil Ap- 
peal in 1185 of 1979, this appellant also 
purchased raw materials by furnishing 
certificates in Form No. 19 and later on 
sold a part of the goods manufactured by 
it to a certain electrical undertaking 
against Form No. ‘C’ and claimed ex- 
emption under the notification issued 
under Section 49 (2) of the Act. In this 
case also the Sales Tax Officer levied pur- 
chase tax under Section 16 of the Act for 
violation of the undertaking given in 
Form No. 19. The appeals to the Assistant 
Commissioner of Sales Tax and the Guja- 
rat Sales Tax Tribunal failed. Thereafter 
at the instance of the appellant, the Guja- 
rat Sales Tax-Tribunal referred the fol- 
lowing question for the opinion of the 
High Court of Gujarat: 


‘Whether on the facts and in the cir- 
cumstances of the case, the Tribunal is 
justified in holding that the sales of 
machineries and conveyers manufactured 
by the applicant to an electrical under- 
taking against Form ‘C’ under Entry 5 of 
the Government Notification issued under 
Section 49 of the Gujarat Sales Tax Act, 
1969 resulted in the breach of the declara- 
tions in Form 19 as the goods so manu- 
factured and sold did not amount to 
manufacture of taxable goods?” 


4 It is seen from the two questions 
referred to above that they are substan- 
tially the same. The High Court answered 
the said questions in favour of the Reve- 
nue and against the assessees by two 


separate orders following its earlier deci- | 


sion in M/s. Nowroji N. Vakil & Co. v, 
1981 §.C./67 VI G—1 


Hindustan Brown Boveri Ltd. v. State of Gujarat 


Gujarat Sales Tax Act, 


Appeal 
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State of Gujarat. (Sales Tax Reference 
No. 1 of 1977 decided on November 24/27, 
1978).* The appellants have filed these ap- 
peals against the decision of the High 
Court by special leave under Article 136 
of the Constitution. 


5. We shall now briefly velar to the 
relevant provisions of the Act. Section 2 
(10) of the Act defines a ‘dealer’ as any 
person who buys or sells goods in con- 
nection with his business and when he ob- 
tains a certificate of registration he be- 
comes a registered dealer. S. 32 of the 
Act provides for the recognition of a regis- 
tered dealer. It says that where during 
the previous or current year, the value of 
all taxable goods manufactured for sale 
by a dealer registered under Section 29 or 
by a dealer registered under Section 30, 
whose turnover of sales or purchases has 
subsequently, exceeded the limits specified 
in sub-section (4) of Section 3, exceeds 
Rs. 3,000/- such dealer on application by 
him may be granted recognition by the 
Commissioner and on such recognition be- 
ing granted, he becomes a recognised 
dealer. Section 5 of the Act says that sub- 
ject to the conditions or exceptions (if 
any) set out against each of the goods 
specified in column 3 of Schedule I to the 
Act, no tax shall be payable on the sales 
or purchases of any goods specified in that 
Schedule. Section 6 of the Act provides 
that subject to the provisions of the Act 
and to any rules made thereunder there 
shall be paid by every dealer who is liable 
to pay tax under the Act, the tax or taxes 
leviable in accordance with the provisions 
of Chapter II of the Act. In order to en- 
sure that as far as possible the incidence 
of tax levied under the Act is not felt at 
more than one point in the series of trans- 
actions of sales and purchases of goods 
other than declared good in the State of 
Gujarat, Sections 7,8 and 10 of the Act 
are enacted as follows: 


“7. Levy of sales tax on geods in Sche- 
dule II, Part A.— There shall be levied a 
sales tax on the turnover of sales of goods 
specified in Part A of Schedule II at the 
rate set out against each of them in 
column 3 thereof, but after deducting 
from such turnover, — 


(i) resale of goods on the purchase of 
which the dealer is liable to pay purchase 
tax under Sec. 16. 

` ii) resales of goods purchased by him 
from a Registered dealer. 


*Reported in (1979) 43 STC 238 (Guj) 
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(iii) sales of goods, or resales of goods to 
which clauses (i) and (ii) do not apply, to 
a Recognised dealer or to a Commission 
agent holding a permit who purchases on 
behalf of a principal who is a Recognised 
dealer, upon such dealer or Commission 
agent, as the case may be, furnishing in 
the circumstances and subject to the con- 
ditions specified in sub-clause (B) and 
item (ii) of sub-clause (C) of sub-sec. (1) 
of Sec. 13, a certificate as provided there- 
in, and 

(iv) sales of goods or resales of goods to 
which clauses (i) and (ii) do not apply, to 
a Licensed dealer or to a Commission 
agent holding a permit who purchases on 
behalf of a principal who is a Licensed 
dealer, upon such dealer or Commission 
agent, as the case may be; furnishing in 
the circumstances and subject to the con- 
ditions specified in item (i) of sub- 
clause (A) and item (i) (a) of sub- 
clause (C) of sub-sec. (1) of Sec. 13, a 
certificate as provided therein.” 


"8. Levy of general sales tax on goods 
in Schedule II, Part B — There shall be 
levied a general sales tax on the turnover 
of sales of goods specified in Part B of 
Schedule II at the rate set out against 
each of them in column 3 thereof, but 
after deducting from such turnover, — 


(i) resales of goods on the purchase of 
which the dealer is liable to pay purchase 
tax under Sec. 16; 

(ii) resales of goods purchased from a 
Registered dealer by a dealer who is not 
a Licensed dealer at the time of such 
purchase; and 


(iii) sales of goods, or resales of gocds 
to which clauses (i) and (ii) do not apply, 
to a Licensed dealer, Recognised dealer or 
to a Commission agent holding a permit. 
who purchases on behalf of a principal 
who is a Licensed dealer or a Recognised 
dealer, upon such dealer or Commission 
agent, as the case may be, furnishing, in 
the circumstances and subject to the con- 
ditions specified in Sec. 13, a certificate as 
provided therein.” 


“10. Levy of sales tax and general sales 
tax on goods specified in Schedule HI — 
(1) There shall be levied a sales tax on 
the turnover of sales of goods specified in 
Schedule HI at the rate set out against 
each of such goods in column 3 thereof, 
but after deducting from such turnover, 


(i) resales of goods on the purchase of 
which the dealer is liable to pay purchase 
ax under Section 16. 
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(ii) resales of goods purchased by him 
from a Registered dealer, 


(iii) sales of goods, or resales of goods 
to which clauses (i) and (ii) do not apply, 
to a Recognised dealer or to a Commis- 
sion agent holding a permit who pur- 
chases on behalf of a principal who is a 
Recognised dealer, upon such dealer or 
Commission agent, as the case may be, 
furnishing in the circumstances and sub- 
ject to the conditions specified in sub- 
clause (B) and item (ii) of sub-clause (C) 
of sub- sec. (1) of Section 13, a certificate 
as provided therein, and 

(iv) sales of goods or resales of goods to 
which clauses (i) and. (ii) do not apply, 
to a Licensed dealer or to a Commission 
agent holding a permit who purchases on 
behalf of a principal who is a Licensed 
dealer, upon such dealer or Commission 
agent, as the case may be, furnishing in 
the circumstances and subject to the con- 
ditions specified in item (i) of sub- 
clause (A) and item (i) (a) of sub- 
clause (C) of sub-sec. (1) of Section 13, a 
certificate as provided therein. 

(2) There shall be levied a general 
sales tax on the turnover of sales of goods 
specified in Schedule IJI at the rate set 
out against each of such goods in column 
4 thereof, but after deducting from such 
turnover. í 


(i) resales of goods purchased from a 
Registered dealer, by a dealer who is not 
a Licensed dealer at the time of such pur- 
chase; and 


(ii) sales of goods, or resales of goods to 
which clause {Ð does not apply to a 
Licensed dealer, or Recognised dealer or a 
Commission agent holding a Permit who 
purchases on behalf of a principal who is 
a Licensed dealer or a Recognised dealer 
upon such dealer or Commission agent, as 
the case may be, furnishing in the cir- 
cumstances and subject to the conditions 
specified in Sec. 13 a certificate as provid- 
ed therein.” 


6. It may be noted that in the above 
provisions that from the turnover of sales 
of goods of a dealer which are otherwise 
taxable, the turnover of goods sold to a 
Recognised dealer, upon such Recognised 
dealer furnishing in the circumstances and 
subject to the conditions specified in sub- 
clause (B) of sub-section (1) of Section 13 
of the Act a certificate as provided therein 
becomes deductible and no tax is payable 
on such sales in favour of the Recognised 
dealer. The relevant part of Section 13 of 
the Act reads thus:— 
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_ *13. No deduction from turnover except 
on a certificate (1) There shall not be 
deducted from the turnover of sales, sales 
of goods to a Licensed dealer, Recognised 
dealer or to a Commission agent holding 
a permit purchasing on behalf of his 
principal, as provided in Sections 7, 8 and 
10 unless ~ 


(Aaris Sense AEren SEET secseesss 


(B) The Recognised dealer certifies in 
the prescribed form, that the goods other 
than prohibited goods sold to him are 
goods purchased by him for use by him as 
raw or processing materials or as con- 
sumable stores in the manufacture of tax- 
able goods for sale by him; or.............06 7 


7. Rule 24 (4) of the Rules prescribes 
that the certificate issued by a Recognised 
dealer shall be in Form No. 19, The rel- 
evant part of Form No. 19 reads :—. 
Metes and that the ‘goods purchased’ by 
me/the said............ and specified in bill/ 
cash memo/invoice. No......... dated......... 


processing materials or consumable stores 
in the manufacture of taxable goods viz, 
deihecentes ‘for sale by me’/the said............ 
and that such sale shall not take place 
outside the State of Gujarat. (Emphasis 
here into © ’ supplied) 


8. The expression , ‘taxable goods’ is 
defined by Section 2 (33) of the Act thus:— 

“2 (33). “Taxable goods” means goods 
other than those on the sale or purchase 
of which no tax is payable under Sec. 5 
or Sec. 49 or a notification issued there- 
under.” 


9. Sub-section (1) of Section 49 pro- 
vides that subject to the conditions or ex- 
emptions, if any, specified in relation to 
them, the classes of sales or purchases 
referred in clauses (i) to (vii) of Sec- 
tion 49 (1) shall be exempt from the pay- 
ment of the whole of tax payable under 
the provisions of the Act. Sub-section 2 of 
Section 49 of the Act authorises the State 
Government to exempt any other specified 
class of sales by a notification published 
in the Official Gazette. Section 49 (2) 
reads :— 


"49. Exemptions — (1).......csseeee 


(2) Subject to such conditions as it may 
impose, the State Government may, if it 
considers it necessary so to do in the pub- 
lic interest, by notification in the Official 
Gazette, exempt any specified class of 
sales or purchases from payment of the 
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whole or any tax payable under the pro- 
visions of this Act.” 


10. By a notification dated April 29. 
1970 issued under Section 49 (2) of the 
Act, the State Government exempted the 
entire tax payable on sales of goods (other 
than prohibited . goods) by a - registered 
dealer to an electrical undertaking, certi- 
fied for the purpose by the Commissioner, 
if the electrical undertaking furnished to 
the selling dealer a certificate in Form ap- 
pended to the notification stating inter 
alia that the goods purchased were re- 
quired for the use of the generation or 
distribution of electrical energy by the 
undertaking. In view of the above noti- 
fication the sales made to the electrical 
undertaking become exempt from pay- 
ment of sales tax under the Act on the 
undertaking furnishing the required certi- 


_ ficate and no tax was paid by the appel- 
_lants in these two appeals on sales. of 


goods effected by them in favour of the 
electrical undertaking. It is now necessary 
to refer to Section 16 of the Act, the re- 
levant part of which reads :— 


“16. Liability to purchase tax for con- 
travention of terms of certificate ete.— (1) 
Where any dealer or Commission agent 
has purchased any taxable goods under 
a certificate given by him under Section 12 
or 13, and 


(a) contrary to such certificate, the 
goods are used for another purpose, or are 
not resold or despatched in the manner 
and within the period certified, or 

(b) on the resales in the course of inter- 
State trade or commerce, of the goods so 
purchased, no tax under the Central Sales 
Tax Act, 1956 (LX XIV of 1956) is actually 
payable by him on account of any deduc- 
tion admissible under any of the provi- 
sions of the said Act. 


then such dealer or Commission agent 
shall be liable to pay tax on the purchase 
price of the goods purchased under such 
certificate; and accordingly, he shall in- 
clude the purchase price thereof in his 
turnover of purchases in his declaration 
or return under Section 40 which he is to 
furnish next thereafter. 

A PEIEE E iss Soak Sede N 

(3) the purchase tax leviable under this 
section in respect of any goods specified in 
Schedule II or IH shall be the aggregate 
of all taxes which would have been levi- 
able thereon but for the certificate given 
under Section 12 or 13. 


(4) If any question arises whether the 
purchase price of goods purchased under 
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a certificate given under Section 12 or 13 
is not liable to be included in the turn- 
over of purchases of a dealer or Commis- 
sion agent under this section, the burden 
of so proving shall be upon such dealer, 
or as the case may be, the Commission 
agent.” 7 


11. Section 16 of the Act provides that 
where a dealer has purchased any taxable 
goods under a certificate given by him 
under Section 13 and has used the goods 
for a different purpose contrary to such 
certificate, then such dealer shall be liable 
to pay tax on the purchase price of the 
goods purchased under such certificate 
and his liability has to be computed in the 


` manner stated in that section. It is this 


liability of the appellants that isin dis- 
pute in these appeals. 


12. It is not disputed that the appel- 
lants are recognised dealers; that they 
had purchased raw materials which were 
taxable goods (other than prohibited 
goods) from registered dealers against 
certificates issued by them in Form No. 19; 
that no sales tax had been paid on sales in 
their favour; that they had manufactured 
goods by using the said raw materials; 
that they had sold a part of the goods 
to an electrical undertaking notified under 
Section 49 (2) of the Act and that no tax 
had been paid on sales effected by them in 
favour of the electrical undertaking. It is 
also not disputed that in Form No. 19 the 
appellants had stated that the raw mater- 
jals purchased by them would be used to 
manufacture taxable goods which would 
be sold inside the State of Gujarat. The 
question for consideration is whether the 
appellants had used the raw materials for 
another purpose contrary to the terms of 
Form No. 19. The contention of the De- 
partment is that the appellants had con- 
travened Form No. 19 by manufacturing 
goods which were not ‘taxable goods’ and 
hence were liable to pay purchase tax on 
the purchase of raw materials under Sec- 
tion 16 of the Act and the contention of 
the appellants is that the goods manufac- 
tured and sold by them to the electrical 
undertakings were 
merely because they were sold to an elec- 
trical undertaking under transactions ex- 
empted by Section 49 (2) of the Act, the 
goods did not cease to be taxable goods. 
The solution to the question, therefore, 
lies on the true meaning of the expression 
‘taxable goods’. 


13. Relying upon the decision of this 
‘\Court in the State of Tamil Nadu v. M. K. 


w 
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Kandaswami (36 STC 191): (AIR 1975 SC 
1871) it is urged on behalf of the appel- 
lants that the expressions ‘taxable person’, _ 
‘taxable goods’ and ‘taxable events’ are ` 
entirely different concepts in sales tax 
law; that the goods in question were tax~ 
able goods as any sale of those goods not 
covered by Section 49 (1) and (2) would 
make such sale taxable and that Sec- 
tion 49 (1) and (2) of the Act referred to 
only events which resulted in the exemp- 
tion from payment of sales tax. It is fur- 
ther argued that all goods the sale 
or purchase of which is liable to 
tax under the Act are taxable goods and 
that goods would not be taxable goods 
only when their sales are exempted gener- 
ally from payment of tax as provided in 
Section 5 of the Act. It is, therefore, con- 
tended that the goods manufactured by 
the appellants not having been goods, the 
sale or purchase of which had been ex- 
empted from tax by inclusion in Sche- 
dule I to the Act, the appellants could not 
be treated as having infringed the terms 
of Form No. 19, notwithstanding the 
existence of the circumstance that the 
particular sales made by them to the elec- 
trical undertakings were exempt from 
payment of tax. The second ground urged 
cn behalf of the appellants is that the con- 
dition under Form No. 19 became satisfied 
immediately on the goods being manufac- 
tured by the appellants as at that stage 
the goods were really taxable and that a 
subsequent event of sale to the electrical 
undertaking cannot be considered as hav- 
ing violated the said condition. The third 
ground urged by the appellants is that a 
transaction of sale involved two facts — 
a sale and a purchase and if a sale is ex- 
empted from tax, it cannot be said the 
purchase is also exempted. On the above 
footing.it is contended that since under 
Section 49 (2) only the tax on sale is ex- 
empted and nothing is said about the liabi- 
lity of the purchaser to tax, it cannot be 
said that the goods which were otherwise 
taxable had become non-taxable on being 
sold under a transaction which attracted 
Section 49 (2) of the Act. 


14. We find no substance in any of the 
three grounds urged on behalf of the ap- 
pellants for the reason that the present 
case is governed by the definition of the 
expression ‘taxable goods’ in Section 2 (33) 
of the Act. It is interesting to note that 
the Bombay Sales Tax Act, 1959 (Bombay 
Act No. I of 1959) which was in force in 
the State of Gujarat before the Act came 
into force and which was repealed by Sec- 
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tion 88 of the Act contained a definition 
of the expression ‘taxable goods’ in Sec- 
tion 2 (33) thereof. The expression ‘tax- 
able goods’ was defined in the Bombay 
Act as ‘goods other than those on the sale 
or purchase of which no tax is payable 
under Section 5’, In the Bombay Act there 
was also a provision corresponding to Sec- 
tion 49 of the Act in Section 41 thereof 
which empowered the State Government 
subject to such conditions as it may im- 
pose to exempt by a notification publish- 
ed in the Official Gazette any spec fied 
class of sales or purchases from payment 
of the whole or any part of any tax pay- 
able thereunder if the State Government 
was satisfied that it was necessary so ta 
do in the public interest. Still the defini- 
tion of ‘taxable goods’ in that Act did not 
refer to sales exempted under Section 41 
thereof. But in the Act which repeaied and 
replaced the Bombay Act the meaning of 
the expression ‘taxable goods’ has been 
narrowed down as Section 2 (33) of the 
Act reads — ‘taxable goods’ means goods 
other than those on the sale or purchase 
of which no tax is payable under Sec- 
tion 5 (which corresponds to Section 5 of 
the Bombay Act) and Section 49 of the 
Act (which corresponds to Section 41 of 
the Bombay Act) or a notification issued 
thereunder. By this definition, the dicho- 
tomy that is stated to exist between ‘tax- 
able goods’ and ‘taxable events’ has been 
given a go-by. It may be that Section 5 
and Schedule I refer to goods only but 
Section 49 deals with only taxable events 
which result in the exemption from pay- 
ment of tax on the conditions mentioned 
therein or in the notification issued there- 
under being satisfied even though the 
goods in question dc not come under Sche- 
dule I. Secondly one has to wait till the 
disposal of the goods by the dealer to find 
out whether the goods are taxable goods 


or not in view of the definition of the said. 


expression which takes away goods sold 
under circumstances attracting Section 49 
from the scope of the meaning of that 
expression. Nor does the third ground ser- 
vive for the very same reason. If the sale 
is exempt from tax under Section 49 of 
the Act, the goods sold would not be tax- 
able goods. We need not go into the ques- 
tion whether the purchaser in a sale 
under Section 49 of the Act has to pay 
tax in these cases. This reason also dis- 
poses of an allied argument of the appel- 
lants that the possibility of any liability 
arising under Section 50 of the Act on the 
breach of any condition imposed by Sec- 
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tion 49 or the notification issued there- 
under would absolve the appellants of 
their liability to pay the tax under Sec- 
tion 16 of the Act. Any such levy made 
under Section 50 has not been shown to 
have any effect in law on the liability of 
the appellants under Section 16. 


15. The scheme of the Act appears to 
be that sales tax should be levied on 
goods which are not included in Sche- 
dule 1 at least once inside the State in 
the series of sales and purchases even 
though they may have been converted 
into manufactured goods and that is why 
Form No. 19 requires the purchaser to 
state that the goods will be used by him 
as raw or processing materials or as con- 
sumable stores in the manufacture of tax- 
able goods for sale by him inside the State 
and Section 16 of the Act provides that 
where any dealer has purchased any tax- 
able goods under a certificate given by 
him under Section 12 or Section 13 of the 
Act and contrary to such certificate the 
goods are used for another purpose or are 
not resold or despatched in the manner 
and within the period certified or on the 
resales in the course of inter-State trade, 
or commerce, of the goods so purchased no, 
tax under the Central Sales Tax Act isl 
actually payable by him on account of any! 
deductions admissible under any of the' 
provisions of that Act, then such dealer. 
shall be liable to pay tax on the purchase 
price of the goods purchased under suchi 
certificate. The deliberate alteration of 
the definition of ‘taxable goods’ in the Acti 
also is attributable to the said intention of 
the State Legislature. 


16. The appellants also cannot derive 
any assistance from the decision of this 
Court in Polestar Electronic (Pvt.) Ltd. v. 
Additional Commissioner, Sales Tax, 41 
STC 409: (AIR 1978 SC 897) as these cases 
are governed by the provisions of the Act 
and as there appears to be no similarity 
between the facts of these appeals and 
the facts involved in that case. 


17. For the foregoing reasons, we do 
not find any merit in these appeals. The 
appeals are dismissed with costs. Hearing 
fee one set. 

Appeals dismissed. 
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Criminal Appeals Nos. 150 and 285 of 
1976, D/- 3-3-1981. 

Mohamad Usman Mohammad Hussain 
Maniyar and another, Appellants v. The 
State of Maharashtra, Respondent. 

(A) Explosive Substances Act (6 of 
1908), Ss. -5, 2 — Offence under S. 5 — 
Ingredients of — Burden of proof — 
“Explosive substance”, meaning of. 

In order to bring home the offence 
under Section 5 the prosecution has to 
prove (i) that the substance in question is 
explosive substance; (ii) that the accused 
makes or knowingly has in his possession 
or under his control any explosive sub- 
stance; and (iii) that he does so under 
such circumstances as to give rise to a 
reasonable suspicion that he is not doing 
so for a lawful object. (Para 10) 


The burden of proof of these ingredients 
is on the prosecution. The moment the 
prosecution has discharged that burden, it 
shifts to the accused to show that he was 
making or possessing the explosive sub- 
stance for a lawful object, if he takes that 
plea. (Para 10) 

On a consideration of the evidence of 
the Explosives Inspector, and other evi- 
dence, it was found that the substances in 
question were explosive substances with- 
in the definition of the expression. 

' - (Para 11) 

In the instant case, the accused has ad- 
mitted, that the articles in question were. 
seized from his possession. The evi- 
dence also shows that his three sons, ac- 
cused persons 2 to 4, used to manage and 
run the shop from which the incriminat- 
ing substances were seized. The substances 
seized were not minute or small in 
quantity. They were in large quantities. 
The detonators were produced by accused 
No. 3 from the premises of the Bungalow 
occupied by all the occupants. It cannot 
but, therefore, be held that the accused 
persons were in “conscious possession” 
of the substance seized. The possession of 
the “explosive substances” by the accus- 
ed, therefore, was without any authority. 
The evidence clearly establishes that the 
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accused did know the nature and charac- 
ter of the substance. In other words, they 
knew that the substances in question 
were, explosive substances. The accused 
were, therefore, liable to be convicted for 
an offence under Section 5. (1939) 2 All 
ER 641 and (1957) 1 All ER 665, Rel. on. 
(Paras 12, 13, 14, 15) 

(B) Penal Code (45 of 1860), S. 120-B 
— Offence under — Evidence. and proof. 


For an offence under Section 120-B, 
the prosecution need not necessarily 
prove that. the perpetrators expressly 
agreed to do or cause to be done the il- 
legal act; the agreement may be proved 
by necessary implication. In this case, 
the fact that the accused persons were 
possessing and selling explosive sub- 
stances without a valid licence for a 
pretty long time leads to the inference 
that they agreed to do and/or cause to 
be done the said illegal act, for, without 
such an agreement the act could not 
have been done for such a long time. 

(Para 16) 
Cases Referred: Chronological Paras 
(1957) 1 All ER 665: (1957) 2 WLR 521, 

R. v. Hallam 15 
(1939) 2 All ER 641, R. v. Dacey 15 

Mr. S. B. Bhasme, Sr. Advocate, Mr. V. 
N. Ganpule Advocate and Mrs. Veena 
Devi Khanna, Advocate (in Cr. A. 
No. 150 of 1976) and Mr. U. R. Lalit Sr. 
Advocate and Mr. K. R. Chowdhary, Ad- 
vocate (in Cr]. A. No. 285 of 1976), for 
Appellants; Mr. R. N. Sachthey Advocate 
and Mr. M. N. Shroff, Advocate, for Re- 
spondents in both appeals. - 

BAHARUL ISLAM, J.:— These two 
appeals arise out of a common judgment 
and order passed by the High Court of 
Bombay. Criminal Appeal No. 150 of 1976 
has been preferred by two appellants, 
Mohammad Usman Mohammad Hussain 
Maniyar (hereinafter ‘“Usman”) and 
Mohammad Taufik Mohammad Hussain 
Maniyar (hereinafter ‘Taufik’) and Cri- 
minal Appeal No. 285 of 1976 has been 
preferred by Mohammad Hussain Fakh- 
ruddin Maniyar (hereinafter ‘Fakh- 
ruddin’) and Mohammad Rizwan Moham- 
mad Hussain Maniyar (hereinafter ‘Riz- 
wan’). All of them were convicted and 
sentenced by the Sesslons Judge as fol- 
lows: 

(i) Under Section 120-B of the Penal 
Code and sentenced to suffer rigorous 
imprisonment for three years each; 

(ii) Under Section 5 of the Explosive 
Substances Act and sentenced to rigorous 
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imprisonment for three years, each, and 
to pay a fine of Rs. 1000/-, each, in de- 
fault, to suffer rigorous imprisonment for 
two months each; 

(iii) Under Section 5 (3) (b) of the Ex- 
plosives Act and sentenced to suffer 
rigorous imprisonment for six , months, 


each, and ‚to pay a fine of Rs. 500/- -in 


default, to suffer rigorous 
for one month each: 


(iv) Under Section 3 read with Sec- 
tion. 2 fi) (a) of the Arms Act and sen- 
fenced to suffer rigorous imprisonment 
for two months each; 

(v) Under Section 30 of the Arms Act 
and sentenced to pay a fine of Rs. 100/- 
each, in default, to suffer rigorous im- 
prisonment for two weeks each; 


(vi) Under Section 6 (1) (a) of the 
Poisons Act read with Rule 2 of the 
Rules framed under the said Act and 
sentenced to suffer rigorous imprison- 
ment for one month each, and to pay a 
fine of Rs. 50/- each, in default, to 
suffer rigorous imprisonment for 15 days 
each, 

The substantive sentences were directed 
to run concurrently. The first two prefer- 
red one appeal and the second two a 
separate appeal before the High Court. 
The High Court by a common judgment 
dismissed both the appeals. Hence this 
appeal before us by special leave. This 
common judgment of ours will dispose of 
both the appeals, 


2. During the pendency of the appeal 
before this Court, appellant, Fakhruddin, 
died on 10-10-1978. His legal representa- 
tives have been brought on record as 
there are sentences of fine against the 
deceased appellant. 

3. The facts necessary for the purpose 
of disposal of these appeals may be stated 
thus: In the year 1967 a number of 
murders were perpetrated by a gang: of 
murderers. During the course of investi- 
gation into these offences, potassium 
cyanide was found to have been used for 
poisoning the. victims. On 11-9-1964, 
P. W. 17, Bendre, P. S. L, who was at- 
tached to the local crime branch at 
Sholapur received an information that 
the firm known as M. F. Maniyar and 
Sons was selling potassium chlorate 
which is a highly explosive substance. He 
then initiated the work of finding out 
the persons responsible for the supply of 
the explosive to the miscreants. He 
receivéd information that appellant, 
Fakhruddin, was the owner of the shop 
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known as M. F. Maniyar & Sons, situat- 
ed at house No. 383, East Mangalwar- 
Peth, Sholapur, and possessed licence for 


sale and storage for sale-s{ potassium 
chlorate in House- No. 615 in East 


Mangalwar Peth; Fakhruddin with the 
assistance of his three sons (appellants 2 
to 4) and his servants stored at the place 
mentioned in the licence but he sold them 
in their shop situated at house No. 383, 
East Mangalwar Peth, to persons who 
did not possess licence to purchase 
potassium chlorate. P. W. 17 and Sub- 
inspector Tasgaokar of the local Intelli- 
gence Branch proceeded to Mangalwar 
Peth Police Chowky and called a bogus 
customer ‘Basanna Pujari’ by name, He 
also called the local panchas. He, then, 
gave a ten rupee currency note to P. W. 4. 
He initialled the currency note. He also 
gave a bag to P. W. 4 and told him to 
buy half k. g. of potassium chlorate from 
M/s. M. F. Maniyar & Sons. P. W. 4 went 
to the shop. He found in the shop accus- 
ed Chandra Kant (since acquitted), who 
was a servant of Fakhruddin. P. W. 5 
gave him the ten rupee currency note 
and asked for half kg. of potassium- 
chlorate, which he said he needed for 
blasting purpose. Chandra Kant gave him 
half k.g. of potassium chlorate and re- 
turned an amount of Rs. 2.50p. P. W. 4 
took the powder in the bag and was re- 
turning. Police challenged him and seized 
the bag. Police interrogated him. He told 
police in presence of the Panchas that he 
had purchased the powder which was in- 
side of the bag from M. F. Maniyar and 
got back Rs. 2.50p. P. W. 17 searched the 
cash box in the firm of Fakhruddin and 
found the ten rupee currency note ini- 
tialled by him. The shop was searched 
ahd 220 grams of Black gun powder was 
found in the show case. He then along 
with the panchas went up to the first 
floor. They found black gun powder there 
also. They found it to be a mixture of 
potassium chlorate and sulphate ‘used for 
fire arms. Samples were sealed and one 
of them was given to appellant, Fakhrud- 
din. A panchnama, Ex. 20, was prepared. 
P. W. 17, then, thought it necessary to 
send for an expert to identify the powder. 
He, therefore, posted some constables at 
the shop, sealed appellants’ godowns in 
Mangalwar Peth and Shukrawar Peth 
and made panchnamas, Exhibits 22 and 
23. Next morning, he sealed both the 
shops and prepared panchnamas Exhi- 
bits 24 and 25. On 13th September. he 


sent the samples to the Explosives In- 
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spector. On the 14th he lodged a com- 
plaint at the Jail Road Police Station at 
`- Sholapur. Police registered a case and the 
P. S. I. started investigation. The P.S.I. 
sent for the Drugs Inspector and the 
Central Excise inspector All of them. 
then, visited the appellants’ godowns at 


Shukrawar Peth at Sholapur. They found™ - 


the shops in the sealed condition. A 
search was conducted in the presence of 
the appellants. The Police Officer and 
others, having observed due formalities. 
searched the premises. In course of the 
search they found and seized some 
powder as per Panchnama, Ex. 27, 
Samples of the powder seized were also 
given to the appellants. After that they 
went and searched the appellants’ pre- 
mises in Mangalwar Peth. Nothing incri- 
minating was found there. They, then, 
returned to the firm M/s. M. F. Maniyar 
and searched it. They found and seized 
some powders as per Panchanama, Ex. 28. 
Samples of these powders also were given 
to the appellants. On the same night 
they found 49 percussion caps on the roof 
of the adjacent shop and seized them as 
per Ext. 30. On the same night P. S. I. 
Patil, received a panchnama made by 
P. S. I, Joshi, (P. W.-18) under which 
detonators had been seized, Acting on an 
information received from P. W. 17, 
P. W. 18 arrested appellant, Taufik on 
September 15, 1967. Appellant, 
told the police that he had buried some 


detonators in the compound of his 
bungalow and he would produce them. 
Accordingly, he led P. W. 18 to his 


bungalow which was admittedly in oc- 


cupation of all the appellants, removed 
some earth under a mango tree in the 
premises and took out three tins con- 


taining 20 packets of detonators. It was 
seized under panchnama, Ex, 33. As the 


detonators were explosive they were not, 


opened. Taufik was arrested and produc- 
ed before P. W. 17. 


The Explosives Inspector was of the 
opinion that some of the explosives seiz- 
ed were highly explosive. P. W. 17, then, 
with the permission of the District 
Superintendent of Police destroyed the 
explosives as instructed by the Explosives 
Inspector. 

4. During the course of investigation 
from 11-9-1967 to 15-9-1967 the follow- 
ing arms and explosives were seized:— 

(1) 200 grams of highly explosive gun 
-powder. 

(2) 40 kg. and 150 grams of blasting 
powder. 


Taufik. 
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. (83) 3 kg. and 350 g. of mixture of 
potassium chlorate and sulphur, 

(4) 54 detonators. 

(5) 251 caps like contrivances contain- 
ing prohibited mixture of red arsenic 
sulphide and chlorate used to act as im- 
provised percussion caps. 

(6) 104 kg. and 500 g. 
chiorate- 

(7) 37. 5 ke or special gelatines, 

(8) 300 kg. of sulphur; s 

(9) 2496 champion crackers Of prohi- 
bited size and containing prohibited: 
tures. 

(10) 510 grams of potassium cyanide. 

(11) About 450 kg. of sulphur. i 

(12) 217 caps like contrivances of the 
same description as is the case with item 
No. 5 above. - 

(13) 2500 detonators. 

(14) 27 live cartridges, 12 bores, and 

(15) Mixture of sulphur and potassium 
chlorate 1/2 kg. 

Out „of these articles, the articles at 
‘serial Nos. 1 to 5 were found in the shop 
of M/s. M. ¥. Maniyar and Sons. Articles 
at serial numbers 6 to 11 were found in 
the clandestine godown situated at 986. 
Shukarwar Peth at Sholapur on 15-9- 
1967. Articles at serial number 12 were 
found on the roof at East Mangalwar 
Peth, Shukarwar, which is adjacent to 
the shop of M/s. M. F. Maniyar & Sons. 
Articles at serial number 13 were pro- 
duced by appellant, Taufik, as stated 
earlier from the compound of their 
bungalow at 156A, Railway Lines, Shola- 
pur. Articles at serial number 14 consist 
of 12 bore cartridges found in the house 
of accused Abdulla Mandolkar (since 
acquitted). They were alleged to have 
been delivered by appellant, Fakhruddin, 
to accused, Fateh Ahmed Phuleri (since 
acquitted). The article at serial number 
15 was the one sold to P. W. 4, Basanna 
by accused, Chandrakant (since acquitted). 


5. Appellant number 1 is the father 
of appellants 2 to 4. Accused Chandra- 
kant and Fateh Ahmed (both since ac- 
quitted) were the servants of Fakhruddin 
working in the shop. Accused Abdulla 
Mandolkar (since acquitted) was a rela- 
tion of Fateh Ahmed. Police after investi- 
gation submitted charge-sheet. Even- 
tually the appellants and the three other 
abovenamed co-accused were committed 
to the Court of Session for trial. 

6. The allegations against the appel- 
lants in substance were that they agreed 
to do the following illegal acts; (i) to 
acquire and prepare explosives unauth- 
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orisedly and to possess. and 
plosives for illegal purposes; (ii) to aec- 
quire and possess sulphur unauthorisedly 
and. to sell the same; (iii) to acquire and 
possess and sell gun-powder and cart- 
ridges in breach of the conditions of the 
licence granted under the Arms Act and 
Explosives Act; (iv) to acquire and stock 
in clandestine godown and illegally sell 
potassium chlorate in breach of the con- 
ditions of the licence granted under the 
provisions of the Arms Act; (v) to acquire 
without licence percussion-caps and to 
sell them illegally; and (vi) to acquire 
and possess without licence poison and 
fo gell the same illegally. The charges 
were also -the above effect. 

7. The appellants pleaded not guilty. 
In his statement under SecuiG? 342 of the 
Code of Criminal Procedure, appé:/2nt, 
Fakhruddin, additionally 
alone managed the shop M/s. M. F. 
Maniyar & Sons from which the incri- 
minating substances were found. He ad- 
mitted his presence at the place and at 
the time of the first raid on the 11th 
September. He has also admitted the 
search and seizure of articles as 
per Exhibit 28. He has also admitted 
that potassium cyanide was purchased 
and possessed by him but he has pleaded 
that he was told that no licence wa. 
necessary for possessing potassium 
cyanide. 

8. Mr. Lalit, learned Advocate, appear- 
ed for appellants Nos. 1 and 2 and Mr. 
Bhasme, learned Advocate, appeared for 
appellants 3 and 4. Learned counsel have 
not challenged the convictions and sen-. 
tences of the appellants under Section 5 
(3) (b), Section 3 read with Section 25 (1) 
(a), and Section 30 of the Arms Act, and 
under Section 6 (1) (a) of the Poison Act 
read with rule 2 of the rules framed 
under that Act. They have only challeng- 
ed the conviction and sentences under 
Section 5 of the Explosive Substances 
Act, and Section 120-B of the Penal Code. 
We are, therefore, called upon to exam- 
ine the correctness or otherwise of the 
convictions under Section 5 of the Ex- 
plosive Substances Act and Section 120-B 
of the’Penal Code. 

9. Let us first consider the conviction 
under Section 5 of the Explosive Sub- 
stances Act. The Section reads as follows: 

“5. Any person who makes or knowing- 
ly has in his possession or under his con- 
trol any explosive substance, under such 
circumstances as to give rise to a reason- 
able suspicion that he is not making it or 
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does not have it in his possession or under 
his control for a lawful object, shall, un- 
less he can show that he made it or had 
it in his possession or under his control 
for a lawful object, be punishable with 
transportation for a term which may ex- 
tend to fourteen years, to which fine may 
be added, or with imprisonment for a 
term which may extend to five years, to 
which fine may be added”. 


10. In order to bring home the offence 
under Section 5 of the Explosive Sub- 
stances Act, the prosecution has to prove; 
(i) that the substance in question is ex- 
plosive substance; (ii) that the accused 
makes or knowingly has in his possession 
or under his control any explosive sub- 
stance; and (iii) that he does so under such 
circumstances as to give rise to a reason- 
able suspicion that he is not doing so for 
a ig~vful object. 

The burden öf roof of these ingredients 
is on the prosecution. The moment the 
prosecution has discharged that burden, it 
shifts to the accused to show that he was 
making or possessing the explosive sub- 
stance for a lawful object, if he takes that 
plea. 


11. Explosive substance has been de- 
fined in Section 2 of the Explosive Sub- 
stances Act. The definition is as follows: 

“2. In this Act the expression “explosive 
substance” shall be deemed to include any 
materials for making any explosive sub- 
stance; also any apparatus, machine, im- 
plement or material used, or intended to 
be used, or adapted for causing, or aiding 
in causing, any explosion in or with any 
explosive substance; also any part of any 
such apparatus, machine or implement.” 


“Explosive substance” has a broader 
and more comprehensive meaning than the 
term ‘Explosive’. ‘Explosive substance’ in- 
cludes ‘Explosive’. The term ‘Explosive’ 
has not been defined in the Act. The dic- 
tionary meaning of the word ‘Explosive’ is 
‘tending to expand suddenly with loud 


noise; ‘tending to cause explosion’ (The 
Concise Oxford Dictionary). In the Ex- 
plosives Act. the terms ‘explosive’ has 


been defined as follows: 


“4. In this Act, unless there is something 
repugnant in the Definitions, subject or 
context,— 

(1) “explosive”. 

(a) means gunpowder, nitro-glycerine, 
dynamite, guncotton, blasting powders, 
fulminate of mercury or of other metals, 
coloured fires and every other substance, 
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whether similar to those above-mentioned 
or not, used or manufactured with a view 
to produce a practical effect by explosion, 
or a pyrotechnic effect; and 

(b) includes fog-signals, fireworks, 
fuses, rockets, percussion-caps, detonators, 
cartridges, ammunition of all descriptions, 
and every adaptation or preparation of an 
explosive as above defined;”’ 

It may be mentioned that the definition 
of ‘explosive’ under Section 4 was amend- 
ed later but we are not concerned with 
the amendment as the occurrence in the 
instant case took place before the amend- 
ment. 


On a consideration of the evidence of 
the Explosives Inspector, and other evi- 
dence, the Sessions Judge and the High 
Court have found, in our opinion cor- 
rectly, that the substances in question- 
were explosive substances within the de- 
finition of the expressiog. ' 

12. In the instant case, appellant 1 has 
admitts@, as stated earlier, that these arti- 
ies were seized from his possession. The 
evidence also shows that his three sons, 
appellants 2 to 4, used to manage and run 
the shop M. F. Maniyar & Sons from 
which the incriminating substances were 
lseized. 

13. It was argued by learned counsel 
that possession within the meaning of 
Section 5 of the Explosive Substances Act 
means ‘conscious possession’. There can 
‘be no doubt about it. The substances 
\seized were not minute or small in quan- 
(tity. They were in large quantities. In 
fact half k.g. of the incriminating sub- 
stance was sold to P. W. 4 by an employee 
of the firm. The detonators were produc- 
ed by appellant No. 3 from the premises 
of the Bungalow occupied by all the oc- 
cupants. It cannot but, therefore, be held 
that the appellants were in ‘conscious pos- 
session’ of the substance seized. 

14. The notification dated Ist of April, 
1966 published by the Government of 
India, Ministry of Works and Housing and 
Urban Development (Ex. 65) reads as fol- 
lows: 

“Notification 

No. 3/12/65-PII- (IX) — In exercise’ of’ 
the powers conferred by Section 6 of the 
Indian Explosives Act. 1884 (4 of 1884), 
and in supersession of the notification of 
the Government of India in the later De- 
partment of Labour No. M-1217, dated the 
9th February 1939, the Central Govern- 
ment is pleased to prohibit the manufac- 
ture, possession and importation of any 


ATR. 


explosive consisting of or containing sul- 
phur or sulphurate in admixture with 
chlorate or potassium or any other 
chlorate; 

Provided that this prohibition shall not 
extend to the manufacture or possession of 
such explosive:— 

(a) in small quantities for 
purpose; ; 

(b) for the purpose of manufacturing 
heads of matches; or 

(c) for use in toy amorces (paper caps 
for toy pistols). 


scientific 


_ Sd/- P. Rajaratnam 
Under Secretary to the Government 
of India” 


The appellants had ng řicence or auth- 
ority to make oF possess the explosive 
substances as required by the above Gov- 
&fmment notification. The licence possess- 
ed by them is dated 31-3-1956 (Exhibit 90) 
which was not in pursuance and in con- 
formity of the aforesaid Government Noti- 
fication. The possession of the ‘explosive 
substances’ by the appellants, therefore, 
were without any authority. 

15. Learned counsel for the appellants 
cited before us (1939) 2 All ER 641 in 
support of his contention. The head-note 
of the report reads: 

“Upon an indictment against an accused 
for knowingly having in his possession 
explosive substances, the prosecution has 
to prove that the accused was in posses- 
sion of an explosive substance within the 
Explosive Substances Act, 1883. S. 9, in 
circumstances giving rise to a reasonable 
presumption that that possession was not 
for a lawful object. Proof of knowledge 
by the accused of the explosive nature of 
the substance is not essential, nor need 
any chemical knowledge on the part of tha 
accused be proved.” 


The appellants have also cited another 
English decision reported in (1957) 1 Alt 
ER 665 in which it has been observed: 

“We think that the clear meaning of 
the ‘section is that the person must not 
only knowingly have in his possession 
the substance but must know that it is 
an explosive substance. The section says 
he must knowingly have in his possession 
an explosive substance; therefore it does 
seem that it is an ingredient in the of- 
fence that he knew it was an explosive 
substance.” : 

With respect, the above decisions lay 
the correct legal proposition. But the 
question is whether in this case appel- 
lants knew that the substances in ques- 
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tron were explosive substances, The 
-knowledge whether a particular sub- 
stance is an explosive substance depends 
on different circumstances and varies 
from person to person. An ignorant man 
or a child coming across an explosive 
substance may pick it up out ‘of curio- 
sity and not knowing thatitisan explo- 
sive substance. A person of exprience 
may immediately know that it is an ex- 
plosive substance. In the instant case, 
the appellants had been dealing with the 
substances in question for a long time. 
They certainly knew or at least they shail 
be presumed to have known what these 
substances were and for what purpose 
they were used. In fact, when P. W. 4 
Basanna asked for half k. g. of blasting 
powder, appellant’s servant accused 
Chandrakant, immediately supplied the 
requisite powder to PW4 from the shop. 
This evidence clearly establishes that 
the appellants did know the nature and 
character of the substance. In other 
words, they knew that the sub- 
stances in question were explosive sub- 
stances, The courts below therefore, 
were right in holding that an offence 
under Section 5 of the Explosive Sub- 
stances Act was committed. 


16. Learned counsel submitted that 
the evidence cn record shows that ap- 
pellant, Fakhruddin, alone acquired and 
possessed the substance in question. 
That was the plea of Fakhruddin. It 
also might be true that Fakhruddin alsc 
had acquired the substances but the evi- 
dence on record clearly shows that all 
the appellants were in possession and 
control of the substances in question. 
The submission of the appellants has no 
substance and all the four persons are 
liable for the offence. 

17. Now to turn to the conviction 
under Section. 120-B of the Penal: Code. 
Section 120-B provides: 

*120-B. (1) Whoever is a party to a 
criminal conspiracy to commit an. of- 
fence esene. E 


‘Criminal conspiracy’ has been defined 
under Section 120-A of the Pena Code 
as follows: 

*“120-A. When two or more versons 
agree to do, or cause to be done.— 

(1) an illegal act, or 


(2) an act which is not illegal by 
illegal means, such an agreement is de- 
signated a criminal conspiracy:— 

Provided that no agreement except an 
agreement to commit an offence shall 
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amount to a criminal conspiracy unless 
some fact besides the agreement is done 


“by one or more parties to such gree- 


ment in pursuance thereof. 


Explanation.— It is immaterial whe- 
ther the illegal act is the ultimate object 
of such agreement, or is merely inciden- 
tal to that object.” 


‘The contention of learned counsel is that 
there is no evidence of agreement of the 
appellants to do an illegal act. 


It is true that there is no evidence of 
any express agreement between the ap- 
pellants to do or cause to be done the 
illegal act. For an offence under Sec- 
tion 120-B the prosecution need not 
necessarily prove that the perpetrators 
expressly agreed to do or cause to be 
done the illegal act: the agreement may 
be proved by necessary implication. In 
this case, the fact that the appellants 
were possessing and selling explosive 
substances without a valid licence for a 
pretty long time leads to the inference 
that they agreed to do and/or cause to 
be done the said illegal act, for, without 
such an agreement the act could not 
have been done for such a long time, 


17. Mr. Lalit additionally submitted 
that appellant No. 2 Rizwan did not do 
any overt act. He was a mere pariner 
of M/s. M. F. Maniyar and Sons and as 
such his conviction has been bad in law. 
The submission is not correct. For, ap- 
pellant Rizwan himself in his statement 


under Sec. 342, Cr. P. C, has stated 
“Myself (and) accused Nos. 1 and 4 
looked after the business of the firm 


M. F. Maniyar and Sons”. The learned 
Courts below on a consideration of the 
evidence on record have come to the 
conciusion that he also occasionally used 
to work in the firm. We do not have 
valid reason to differ from them. 


18. Now comes the question of sen- 
tence. The real man in the entire clandes- 
tine trade was appellant No. 1, who is 
now dead. The three other appellants 
being his sons were merely assisting him. 
We are told that appellant No. 2. Rizwan, 
has already served 81/2 months of im- 
prisonment and appellants 3 and 4 
Usman and Taufik, six months of im- 
prisonment each. In our view ends of 
justice will be met if the sentences of 
imprisonment are reduced to the periods 
already undergone by the three living 
appellants, 
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In addition to the sentence of ım- 
prisonment there was a fine of Rs. 1000/- 
each for the offence under Section 5 of 
the Explosive Substances Act and also 
sentence of fine against the appellants 
under Section 5 (3) (b) of the Explosives 
Act and under Section 30 of the Arms 
Act. In our opinion, ends of justice will 
be met if the fine under Section 5 of the 
Explosive Substances Act is remitted in 


ease of all the appellants, including ap- 
pellant No. 1 Fakhruddin. With the 
above modification in the sentence the 


appeals are dismissed. 
Order accordingly. 


AIR 1981 SUPREME COURT 1068 
=.1981 Cri. L. J. 597 
P. N. BHAGWATI AND 
BAHARUL ISLAM, JI. 
Writ Petns, Nos 5670 and 6216 of 1980, 
D/- 10-3-1981. 
Khatri and others etc., Petitioners v. State 
of Bihar and others, Respondents. 
(A) Criminal P. C. (2 of 1974), Pre. Sec- 
tion 4 (1), (2) — Applicability of Code. 
It is apparent from S. 4 that the provi- 


sions of the Criminal Procedure Code are 
applicable where an offence under the Penal 


Code or under any other law ıs being in- 
vestigated. inquired into, tried or otherwise 
dealt with. ‘ (Para 3) 


(B) Constitution of India, Arts. 21, 32, 
226 — Criminal P. C. (1974), Ss. 162 and 
172 — Writ petition under Art. 32 by cer- 
tain under-trials for enforcement of right 
under Art, 21 on allegation of their bitading 
by police officers after their arrest or dur- 
ing detention in police custody — State 
ordering inquiry into alleged offences — 
Production of reports submitted by police 
officer after investigation is not barred by 
either S$. 162 or S. 172 of Cr. P. C. 

Where a writ petition under Art 32 was 
filed by under-trials for enforcement of their 
fundamental right under Art. 21 on the al- 
legation that they were blinded by the police 
officer either at the time of their arrest or 
after their arrest, whilst in police custody 
production of the report submitted by the 


(Note :— This order is in continuation to 
earlier orders reported in May Part at p. 928. 
The final judgment will be printed as and 
when received. — Ed.) 
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police officer to the State Government and 
correspondence exchanged by police Officers 
or notings on files made by them in inquiry 
ordered by the State Govt. into alleged of- 
fences, would not be barred by S. 162 or. 
S. 172 of Cr. P. C. (Paras 3, 5, 10) 


The protection under S. 162, Cr, P. C. is 
granted to the accused and that protection 
is unnecessary in any proceeding other than 
an inquiry or trial in respect of the offence 
under investigation and hence the bar creat- 
ed by the section is a limited bar. It has no 
application, for example in a civil proceed- 
ing or in a proceeding under Art. 32 or 226 
of the Constitution and a statement made 
before a police officer in the course of in- 
vestigation can be used as evidence in such 
proceeding, provided it ‘is otherwise relevant 
under the Evidence Act. Therefore, even a 
statement made before a police officer dur- 
ing investigation can be produced and used 
in evidence in a writ petition under Art. 32 
provided it is relevant under the Evidence 


Act and S, 162 cannot be urged as a bar 
against its production or use. (Para 3) 
Similarly, the writ petition filed under 


Article 32 to enforce the fundamental] right 
guaranteed under Art. 2! is neither an ‘in- 
quiry’ nor a ‘trial’ for an offence nor is the 
Supreme Court hearing the writ petition a 
criminal Court nor are the petitioners, ac- 
cused or their agents as contemplated by 
Section 172, Cr. P. C so far as the offences 
arising out of their blinding are concerned. 
Therefore. even tf the reports submitted by 
the police officer as a result of his investiga- 
tion could be said to form part of ‘case 
diary’ contemplated by S. 172, their produc- 


tion and use in the writ petition under Arti- 


cle 32 of the Constitution cannot be said 
to be barred under S. 172. (Para 5) 
Further, as the reports clearly related to 


the issue as to how, in what manner and by 
whom the under-trial prisoners were blinded, 
that being the matter which the police offi- 
cer was directed by the State Government 
to investigate, the State cculd not resist the 
production of those reports and their use as 
evidence in the writ proceeding as those re- 
ports were clearly relevant under S. 35 of 
Evidence Act. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1980 SC 326:.1980) 2 SCR 16: 1980 

Cri LJ 98 4 
AIR 1975 SC 308: (1975) 3 SCC 646 9 
(1974) 418 US 683: 41 L ed 2d 1039, United 

States v. Nixon 6 
AIR 1972 SC 608: (1972) 2 SCR 646 9 


‘AIR 1967 Cal 191 9 
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AIR 1964 Andh Pra 198:1964 (1) Cri LJ 
504 3 
AIR 1959 SC 1012:1959 Supp (2) SCR 
875: 1959 Cri LJ 1231 -> 3 


AIR 1952 Nag 271 9 
AIR, 1945 Nag 1:46 Cri LJ 448 3 
- AIR 1940 All 291: 41 Cri LJ 647: 1940 All 
LI 206 3 
AIR 1927 Oudh 323 9 
(1897) ILR 19 All 390 5 


ORDER :— The question which arises be- 
fore us for consideration is whether certain 
documents called for by the Court by its 
order dated 16th Feb., 1981 are liable to be 
produced by the State or their production is 
barred under some provision of law. The 
documents called for are set out in the 
Order dated 16th Feb., 1981 and they are as 
follows : 

1. the CID report submitted by L. V. 
Singh, DIG, CID (Anti-Dacoity) on Dec. 9, 
1980; 


2. the CID reports on all the 24 cases 
submitted by L. V. Singh and his associates 
between January 10 and Jan. 20, 1981; 

3. the letters number 4/R dated 3rd Jan, 
1981 and number 20/R dated 7th Jan.. 1981 
from L. V. Singh to the IG, Police; 

4. the files containing all correspondence 
and notings exchanged between L. V. Singh, 
DIG and M. K. Jha, Additional IG, regard- 
ing the CID inquiry into the blindings, and 

5. the file presently in the office of the 

IG, S. K. Chatterjee containing the reports 
submitted by Inspector and Sub-Inspector of 
CID to Gajendra Narain, DIG, Bhagalpur, 
on 18th July or thereabouts and his letter 
to K. D. Singh, SP, CID, Patna which has 
the hand-written observations of Mr. M. K. 
Jha. 
The State has objected to the production of 
these documents on the ground that they 
are protected from disclosure under Ss. 162 
and 172 of the Code of Criminal Procedure 
1973 and the petitioners are not entitled to 
see them or to make any use of them in the 
present proceeding. This contention raises 
a question of some importance and it has 
been debated with great fervour on both 
sides but we do not think it presents any 
serious difficulty. in its resolution, if we 
bave regard to the terms of Ss. 162 and 172 
of the Criminal Procedure Code on which 
reliance has been placed on behalf of the 
State. 

2. We will first consider the question in 
Tegard to the report submitted by Sh. L. V. 
Singh, Deputy Inspector-General CID (Anti- 
Dacoity) on 9th Dec., 1980 and the reports 
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submitted by him and his associates Sh. R. R. 


Prasad, S. P. (Anti-Dacoity) and Smt. Man- 


juri Jaurahar, S. P. (Anti-Dacoity) between 
lOth and 20th Jan., 1981. These reports 
have been handed over to us for our perusal 
by Mr. K. G. Bhagat, learned Advocate ap- 
pearing on behalf of the State and itis clear 
from these reports, and that has also been 
stated before us on behalf of the State, that 
by an Order dated 28-29th November, 1980 
made by the State Government under S. 3 
of the Indian Police Act, 1861, Sh. L. V. 
Singh was directed by the State Government 
to investigate into 24 cases of blinding of 
under-trial prisoners and it was in discharge 
of this official duty entrusted to him that 
he with the assistance of his associates 
Sb. R. R. Prasad and Smt. Manjuri Jaurahar 
investigated these cases and made these re- 
ports. These reports set out the conclusions 
reached by him as a result of his investiga- 
tion into these cases. The question is whe- 
ther the production of these reports is hit 
by Ss, 162 and 172 of the Criminal Proce- 
dure Code. It may be pointed out that 
these are the only provisions of law under 
which the State resists production of these 
reports. The State has not claimed privilege 
in regard to these reports under Section 123 
or Section 124 of the Indian Evidence Act. 
All that is necessary therefore is to examine 


‘the applicability of Ss. 162 and 172 of the 


Criminal Procedure Code 
case. 


in the present 


3. Before we refer to the provisions of 
Sections 162 and 172 of the Criminal Pro- 
cedure Code, it would be convenient to set 
out briefly a few relevant provisions of that 
Code. Section 2 is the definition section 
and Cl. (g) of that section defines ‘Inquiry’ 
to mean “every inquiry, other than a trial 
conducted under this Code by a Magistrate 
or Court”. Clause (h) of S. 2 gives the 
definition of ‘investigation’ and it says that 
investigation includes “all the proceedings 
under this Code for the collection of evi- 
dence conducted by a police officer or by 
any person (other than a Magistrate) who is 


authorised by a Magistrate in this behalf”. 
Section 4 provides: 

“4 (1) All offences under the Indian 
Penal Code shall be investigated, inquired 


into, tried, and otherwise dealt with accord- 
ing to the provisions hereinafter contained. 

(2) All offences under any other law shall 
be investigated, inquired into, tried, and 
otherwise dealt with according to the same 
provisions, but subject to any enactment for 
the time being in force regulating the man- 
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ner or place of investigating, inquiring into, 
trying or otherwise dealing with such of- 
fences.” 


It is apparent from this section that the 
‘provisions of the Criminal Procedure Code 
are applicable where an offence under the 
Indian Penal Code or under any other law 
is being investigated, inquired into, tried or 
otherwise dealt with. Then we come straight 
to S. 162 which occurs in Chap. XII dealing 
with the powers of the Police to investigate 
into offences. That section, so far as mate- 
rial, reads as under: 


“162. (1) No statement made by any per- 
son to a police officer in the course of an 
investigation under this chapter, shall, if 
reduced to writing, be signed by the person 
making it; nor shall any such statement or 
any record thereof, whether in a police 


diary or otherwise, or any part of such 
statement or record be used for any pur- 
pose, save as hereinafter provided, at any 


inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made: 


Provided that when any witness is called 
for the prosecution in such inquiry or trial 
whose statement has been reduced into 
writing as aforesaid, any part of his state- 
ment, if duly proved, may be used by the 
accused, and with the permission of the 
Court, by the prosecution, to contradict 
such witness in the manner provided by Sec- 
tion 145 of the Indian Evidence Act, 1872; 
and when any part of such statement is so 
used, any part thereof may also be used in 
the re-examination of such witness, but for 
the purpose only of explaining any . matter 
teferred to in his cross-examination. 


(2) Nothing in this section shall be deem- 
ed to apply to any statement falling within 
the provisions of Cl. (1) of Section 32 of 
the Indian Evidence Act, 1872, or to affect 
the provisions of S. 27 of that Act.” 


It bars the use of any statement made be- 
fore a police officer in the course of an in- 
vestigation under Chap, XII, whether record- 
ed in a police diary or otherwise, but, by 
the express terms of the section, this bar is 
applicable only where such statement is 
sought to be used ‘at any inquiry or trial 
in respect of any offence under investiga- 
tion at the time when such statement was 
made. If the statement made before a 
police officer in the course of an investiga- 
tion under Chap. XII is sought to be used 
in any proceeding other than an inquiry or 
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respect of an offence other than that which 
was under investigation ‘at the time when 
such statement was made, the bar of Sec 
tion 162 would not be attracted. This seo 
tion has been enacted for the benefit of the 
accused, as pointed out by this Court in 
Tahsildar Singh v. State of U. P., 1959 Supp 
(2) SCR 875 at p. 890: (AIR 1959 SC 1012), 
it is intended “to protect the accused against 
the user of statements of witnesses made- 
before the police during investigation, at 
the trial presumably on the assumption that 
the said statements were not made under 
circumstances inspiring confidence”, This 
Court, in Tahsildar Singh’s case approved 
the following observations of Braund, J. in 
-Emperor v. Aftab Mohd. Khan, AIR 1940 
All 291: ; 


“As it seems to us it is to protect accused 
persons from being prejudiced by statements 
made to police officers who by reason of 
the fact that an investigation is known to 
be on foot at the time tbe statement is 
„made, may be in a position to influence the 
maker of it, and, on the other hand, to pro- 
tect accused persons from the prejudice at 
the hands of persons who in the knowledge 
that an investigation has- already started, 
are prepared to tell untruths.” ~~ 
and expressed its agreement with the view 
taken by the Division Bench of the Nagpur 
High Court in Baliram Tikaram Marathe 
v. Emperor, AIR 1945 Nag i, that “the 
object of the section is to protect the ac- 
cused both against overzealous police offi- 
cers and untruthful witnesses”. Protection 
against the use of statement made before 
the police during investigation is, therefore, 
granted to the accused by providing that 
such statement shall not be allowed to be 
used except for the limited purpose set out 
in the proviso to the section, at any inquiry 
or trial in respect of the offence which was 
under investigation at the time when such 
statement was made. But, this protection is 
unnecessary in any proceeding other than 
an inquiry or trial in respect of the offence 
under investigation and hence the bar create 
ed by the section is a limited bar. It has 
no application, for example in a civil pro- 
ceeding or in a proceeding under Article 32 
or 226 of the Constitution, and a statement 
made before a police officer in the course 
of investigation can be used as evidence in 
such proceeding, provided it is otherwise rel-| 
evant under the Indian Evidence Act. There 
are a number of decisions of various High 
Courts which have taken this view and 
amongst them may be mentioned the deci- 


trial or even at an inquiry or trial but in sion of Jaganmohan Reddy, J. in Malakalaya 


1981 


Surya Rao v. Janakamma, AIR 1964 Andh 
Pra 198. The present proceeding before us 
is a writ petition under Art. 32 of the Con- 
stitution filed by the petitioners for enforc- 
ing their fundamental rights under Art. 21 
and it is neither an “inquiry” nor a “trial” 
in respect of any offence and hence it is 
difficult to see how Section 162 can be in- 
voked by the State in the present case. The 
procedure to be followed in a writ petition 
under Art. 32 of the Constitution is prescrib- 
ed in O. XXXV of the Supreme Court 
Rules, 1966, and sub-rule (9) of R. 10 lays 
down that at the hearing of the rule nisi, 
if the court is of the opinion that an op- 
portunity be given to the parties to estab- 
lish their respective cases by leading further 
evidence, the court may take such evidence 
or cause such evidence to be taken in such 
manner as it may deem fit and proper and 
obviously the reception of such evidence 
will be governed by the provisions of the 
Indian Evidence Act. It is obvious, there- 
fore, that even a statement made before a 
police officer during investigation can be 
produced and used in evidence in a writ 
petition under Art. 32 provided it is relevant 
under the Indian Evidence Act and S. 162 
cannot be urged as a bar against its produc- 
tion or use. The reports submitted by 
Shri L. V. Singh setting forth the result of 
his investigation cannot, in the circumstances, 
be shut out from being produced and con- 
sidered in evidence under Section 162, even 
if they efer to any statements made before 
him and his associates during investigation, 
provided they are otherwise relevant under 
some provision of the Indian Evidence Act. 

4. We now turn to Section 172 which is 
the other section relied upon by the State. 
That section reads as follows: 

“172. Diary of proceedings in investiga- 
tion — . 

(1) Every police officer making an investi- 
gation under this chapter shall day. by day 
enter his proceedings in the investigation in 
a diary, setting forth the time at which the 
information reached him, the time at which 
he began and closed his investigation, the 
place or places visited by him, and a state- 
ment of the circumstances ascertained 
through his investigation. 

(2) Any Criminal Court may send for the 
police diaries of a case under inquiry or 
trial in such Court, and may use such 
diaries, not as evidence in the case, but to 
aid it in such inquiry or trial. 

(3) Neither the accused nor his agents 
shall be entitled to call for such diaries, nor 
shall he or they be entitled to see them 
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merely because they are referred to by the 
court; but, if they are used by the police 
officer who made them to refresh his 
memory, oF if the court uses them for the 
purpose of contradicting such police officer, 
the provisions of `S. 161 or S. 145, as the 
case may be, of the Indian Evidence Act, 
1872 (1 of 1872) shali apply.” 

The first question which arises for consid- 
eration under this section is whether the re- 
ports made by Shri L. V. Singh as a result . 
of the investigation carried out by him and 
his associates could be said to form part of 
case diary within the meaning of this sec- 
tion. The argument of Mrs. Hingorani and 
Dr. Chitale was that these reports did not 
form-part, of case diary as contemplated in 
this section, since the investigation which 
was carried out by Shri L. V. Singh was 
pursuant to a direction given to him by the 
State Government under Section 3 of the 
indian Police Act 1861, and it was not an 
investigation under Chap. XII of the Crimi- 
nal Procedure Code which alone would at- 
tract the applicability of Section 172. 
Mrs. Hingorani sought to support this pro- 
position by relying upon the decisisg of 
this Court in State of Bibaz y, J. A. C. 
Saldhana, (1980) 2 SCR 16:(AIR 1980 SC 
326). Mr. X. G. Bhagat, learned Counsel 
apeearing on behalf of the State, how-. 
ever, submitted that even though Shri L. V. 
Singh carried out the investigation under 
the direction given by the State Government 
in exercise of the power conferred under 
Section 3 of the Indian Police Act, 1861, 
the investigation carried out by him was 
one under Chap. XII and S. 172 was there- 
fore applicable in respect of the reports 
made by him setting out the result of the 
investigation. He conceded that it was un- 
doubtedly laid down by this Court in State 
of Bihar v. J. A. C. Saldhana (supra) that 
the State Government has power to direct 
investigation or further investigation under 
Section 3 of the Indian Police Act 1861, 
but contended that it was equally clear from 
the decision in that case that “power to di- 
rect investigation or further investigation is 
entirely different from the method and pro- 
cedure of investigation and the competence 
of the person who investigates.” He urged 
that Section 36 of the Criminal Procedure 
Code provides that police officers superior 
in rank to an officer in charge of a police 
station may exercise the same powers 
throughout the local area to which they are 
appointed as may be exercised by such offi- 
cer within the limits of his station and Shri 
L. V. Singh being the Deputy Inspector- 
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General of Police, was superior in rank to 
an officer in charge of a police station and 
was, therefore, competent to investigate the 
offences arising from the blinding of the 
under-trial prisoners and the State Govern- 
ment acted within its powers under Sec. 3 
of the Indian Police Act, 1861 in directing 
Shri L. V. Singh to investigate into these 
offences. But, “the method and procedure 
of investigation” was to be the same as that 
prescribed for investigation by an officer in 
charge of a police station under Chap. XII 
and therefore the investigation made by 
Shri L. V. Singh was an investigation under 
that chapter so as to bring in the applicabi- 
lity of Section 172. These rival contentions 
raise two interesting questions, first, whether 
an investigation carried out by a superior of- 
ficer by virtue of a direction given to him by 
the State Government under S..3 of the 
Indian Police Act, 1861 is an investigation 
under Chapter XII so as to attract the ap- 
plicability of S. 172 to a diary maintained by 
him in the course of such investigation and 
secondly, whether the report made by such 
officer as a result of the investigation carri- 
ed cut by him forms part of case diary 
within the meaning of Section 172. We do 
not, however, think if necessary to enter 
upon a consideration of these two. questions 
and we shall assume for the purpose ot CUE 
discussion that Mr. K. G. Bhagat, learned 
Counsel appearing on behalf of the State, 
is right in his submission in regard to both 
these questions and that the reports made 
by Shri L. V. Singh setting out the result 
of his investigation form part of case diary 
so as to invite the applicability of Sec. 172. 
But, even if that be so, the question is whe- 
ther these reports are protected from dis- 
closure under S_ 172 and that depends upon 
a consideration of the terms of this section. 

5. The object of Section 172 in providing 
for the maintenance of a diary of his pro- 
ceedings by the police officer making an in- 
vestigation under Chap. XII has been 
admirably stated by Edge, C. J. in Queen- 
Empress v. Mannu, (1897) ILR 19 All 390 
in the following words: 

“The early stages of the investigation 
which follows on the commission of a crime 
must necessarily in the vast majority of cases 
be left to the police, and until the honesty, 
the capacity, the discretion and the judg- 
ment of the police can be thoroughly trusted, 
it is necessary, for the protection of the pub- 
lic against criminals, for the vindication of 
the law and for the protection of those who 
are charged with having committed a cri- 
minal offence that the Magistrate or Judge 
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before whom the case is for investigation or 
for trial should have the means of ascertain- 
ing what was the information, true, false, or 
misleading which was obtained from day to 
day by the police officer who was investigat- 
ing the case and what were the lines of in- 
vestigation upon which such police officer 
acted.” . 
The Criminal Court holding an inquiry or 
trial of a case is therefore empowered by 
sub-section (2) of Section 172 to send for the 
police diary of tbe case and the Criminal 
Court can use such diary, not as evidence in 
the case, but to aid it in such inquiry or 
trial. But, by reason of sub-section (3) of 
Section 172, merely because the case diary 
is referred to by the Criminal Court, neither 
the accused nor his agents are entitled to 
call for such diary nor are they entitled to 
see it. If however the case diary is used by 
the police officer who has made it to refresh 
his memory or if the Criminal Court uses it 
for the purpose of contradicting such police 
officer in the inquiry or trial, the provisions 
of Section 161 or Section 145, as the case 
may be, of the Indian Evidence Act would 
apply and the accused would be entitled to 
see the particular entry in the case diary 
which has been referred to for either of 
these purposes and so much of the diary as 
in the opinion of the Court is necessary to 
a fuil -understanding of the particular entry 
so used. It wil! thus be seen that the bar 
against production and use of case diary 
enacted in Section 172 is intended to operate 
only in an inquiry or trial for an offence and 
even this bar is a limited bar, because in an 


inquiry or trial, the bar does not operate if 


the case diary is used by the police officer 
for refreshing his memory or the Criminal 
Court uses it for the purpose of contradict- 
ing such police officer. This bar can ob- 
viously have no application where a case 
diary is sought to be produced and used in 
evidence in a civil proceeding or in a pro- 
ceeding under Article 32 or 226 of the Con- 
stitution and particularly when the party call- 
ing for the case diary is neither an accused 
nor his agent in respect of the offence to 
which the case diary relates. Now plainly 
and unquestionably the present writ petition 
which has been filed under Article 32 of the 
Constitution to enforce the fundamental right 
guaranteed under Article 21 is neither an ‘in- 
quiry’ nor a ‘trial’ for an offence nor is this 
Court hearing the writ petition a Criminal 
Court nor are the petitioners, accused or 
their agents so far as the offences arising out 
of their blinding are concerned. Therefore, 
even if the report submitted by Shri L. V. 
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Singh as a result of his investigation could 
be said to form part of ‘case diary’, it is 
difficult to see how their production and use 
in the present writ petition under Art. 32 of 
the Constitution could be said to be barred 
under Section 172. 

6. Realising this difficulty created in his 
way by the specific language of Section 172, 
Mr. K. G. Bhagat, learned advocate appear- 
ing on behalf of the State, made a valiant 
attempt to invoke the principle behind Sec- 
tion 172 for the purpose of excluding the re- 
ports of investigation submitted by Sh. L. V. 
Singh. He contended that if, under the terms 
of Section 172, the accused in an inquiry or 
trial is not entitled to call for the case diary 
or to look at it, save for a limited purpose, 
it is difficult to believe that the Legislature 
could have ever intended that the com- 
plainant or a third party should be entitled 
to call for or look at the case diary in some 
other proceeding, for that would jeopardise 
the secrecy of the investigation and defeat 
the object and purpose of Section 172 and 
therefore, applying the principle of that sec- 
tion, we should hold that the case diary is 
totally protected from disclosure and even 
the complainant or a third party cannot call 
for it or look at in a civil proceeding. This 


contention is in our opinion. wholly unfound- ` 


ed. It is based on what may be called an 
appeal to the spirit of Section 172 which is 
totally impermissible under any recognised 
canon of construction. Either production 
and use of case diary in a proceeding is 
barred under the terms of Section 172 or it 
is not; it is difficult to see how it can be said 
to be barred on an extended or analogical 
application of the principle supposed to be 
underlying that section, if it is not covered 
by its express terms. It must be remember- 
ed that we have adopted the adversary system 
of justice and in order that truth may 
emerge from the clash between contesting 
parties under this system, it is necessary that 
all facts relevant to the inquiry must be 
brought before the Court and no relevant 
fact must be shut-out, for otherwise the 
Court may get a distorted or incomplete pic- 
ture of the facts and that might result in 
miscarriage of justice. To quote the words 
of the Supreme Court of United States in 
United States v. Nixon, (1974) 418 US 683: 
41 Lawyers Edition (2nd series) 1039. “The 
need to develop all relevant facts in the ad- 
yersary system is both fundamental and com- 
prehensive. The ends of justice would 
be defeated if judgments were to be 
founded on a partial or speculative presenta- 
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tion of the facts. The very integrity of the 
judicial system and public confidence in the 
system depend on full disclosure of all the 
facts within the framework of the rules of 
evidence”. It is imperative to the proper 
functioning of the judicial process and satis- 
factory and certain ascertainment of truth 
that all relevant facts must be made avail- 
able to the Court. But the law may, in ex- 
ceptional cases, in order to protect more 
weighty and compelling competing interests, 
provide that a particular piece of evidence, 
though relevant, shall not be liable to be pro- 
duced or called in evidence. Such excep- 
tions are to be found, inter alia, in Sec- 
tions 122, 123, 124, 126 and 129 of the Indian 
Evidence Act and Sections 162 and 172 of 
the Criminal Procedure Code. But being 
exceptions to the legitimate demand for re- 
ception of all relevant evidence in the inter- 


est of justice, they must be strictly inter- 
preted and not expansively construed, “for 
they are in derogation of the search for 


truth”, It would not, therefore, be right to 
extend the prohibition of Section 172 to 
cases not falling strictly within the terms of 
the section, by appealing to what may be 
regarded as the principle or spirit of the sec- 


tion. That is a feeble reed which cannot sus- 
tain the argument of the learned advocate 
appearing on behalf of the State. It would 


in fact be inconsistent with the constitutional 
commitment of this Court to the rule of law. 

7. That takes us to the question whether 
the reports made by Sh. L. V. Singh asa 
result of the investigation carried by him 
and his associates are relevant under any 
provision of the Indian Evidence Act so as 
to be liable to be produced and received in 
evidence. It is necessary, in order to answer 
this question, to consider what isthe nature 
of the proceeding before us and what are 
the issues which arise in it. The proceeding 
is a writ petition under Article 32 for 
enforcing the fundamental right of the peti- 


tioners enshrined in Article 21. The peti- 
tioners complain that after arrest, whilst 
under police custody, they were blind- 
ed by the members of the police force, 


acting not in their private capacity, but as 
police officials and their fundamental right 
to life guaranteed under Art. 21 was there- 
fore violated and for this violation, the State 
is liable to pay compensation to them, The 
learned Attorney General who at one stage 
appeared on behalf of the State at the hear- 
ing of the writ petition. contended that the 
inquiry upon which the Court was embark- 
ing in order to find out whether or not the 
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petitioners were blinded by the police ofi- 
cials whilst in police custody was irrelevant, 
since, in his submission, even if the peti- 
tioners were so blinded, the State was not 
liable to pay compensation to the petitioners 
first, because the State was not constitu- 
tionally or legally responsible for the acts of 
the police officers outside the scope of their 
power or authority and the blindings of the 


under-trial prisoners effected by the police 
could not therefore be said to constitute 
violation of their fundamental right under 


Article 21 by the State and secondly even 
if there was violation of the fundamental 
right of the petitioners under Article 21 by 
treason of the blindings effected by the 
police officials, there was, ona true construc- 
tion of that Article, no liability on the State 
to pay compensation to the petitioner. The 
attempt of the learned Attorney General in 
advancing this contention was obviously to 
pre-empt the inquiry which was being made 
by this Court, so that the Court may not 
proceed to probe further inthe matter. But 
. we do not think we can accede to the con- 
tention -of the learned Attorney General. The 
two questions raised by the learned Attorney 
General are undoubtedly important but the 
arguments urged by him in regard ‘to these 
two questions are not prima facie so strong 
and appealing as to persuade us to decide 
them as preliminary objections without first 
inquiring into the facts. Some serious doubts 
arise when we consider the argument of the 
learned Attorney General. If an officer of 
the State acting in his official capacity threa- 
tens to deprive a person of his life or per- 
sonal liberty without the authority of law, 
can such person not approach the Court for 
injuncting the State from acting through 
such officer in violation of his fundamental 
right under Article 21? Can the State urge 
in defence in such a case that it is not in- 
fringing the fundamental right of the peti- 
tioner under Article 21, because the officer 
who is threatening to do so is acting outside 
the law and therefore beyond the scope of 
bis authority and hence the State is not 
responsible for his action? Would. this not 
make a mockery of Article 21 and reduce it 
to nullity, a mere rope of sand, for, on this 
view, if the officer is acting according to law 
there would ex concessionis be no breach of 
Article 21 and if he is acting without the 
authority of law, the State would be able 
to contend that it is not responsible for his 
action and therefore there is no violation of 
Article 21. So also if there is any threatened 
invasion by the State of the Fundamental 
Rights guaranteed under Article 21, the peti- 
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tioner who is aggrieved can move the Court 


under Article 32 for a writ injuncting such 
threatened invasion and if there is any con- 
tinuing action of the State which is viola- 
tive of the Fundamental Right under Arti- 
cle 21, the petitioner can approach the Court 
under Article 32 and ask for a writ striking 
down the continuance of such action, but 
where the action taken by the State has 
already resulted in breach of the Funda- 
mental Right under Article 21 by depriva- 
tion of some limb of the petitioner, wouid 
the petitioner have no remedy under Art. 32 
for breach of the Fundamental Right guaran- 
teed to him? Would the Court permit itself 
to become helpless spectator of the violation 
of the Fundamental Right of the petitioner 
by the State and tell the petitioner that 
though the Constitution has guaranteed the 
Fundamental Right to him and has also 
given him the Fundamental Right of moving 
the Court for enforcement of his Funda- 
mental Right, the Court cannot give him any 
relief! These are some of the doubts which 
arise in our mind even in a prima facie con- 
sideration of the contention of the learned 
Attorney General and we do not, therefore, 
think it would be right to entertain this con- 
tention as a preliminary objection without 
inquiring into the facts of the case. If we 
look at the averments made in the writ peti- 
tion, it is obvious that the petitioners cannot 
succeed in claiming relief under Article 32 
unless they establish that their Fundamental ` 
Right under Article 21 was violated and in 
order to establish such violation, they must 
show that they were blinded by the police 
Officials at the time of arrest or whilst in 
police custody. This is the foundational fact 
which must be established before the peti- 
tioners can claim relief under Art. 32 and 
logically therefore the first issue to which 
we must address ourselves is whether this 
foundational fact is shown to exist by the 
petitioners. It is only if the petitioners can 
establish that they were blinded by the mem- 
bers of the police force at the time of arrest 
or whilst in police custody that the other 
questions raised by the learned Attorney 
General would arise for consideration and it 
would be wholly academic to consider them 
if the petitioners fail to establish this founda- 
tional fact. We are, therefore, of the view, 
as at present advised, that we should first 
inquire whether the petitioners were blinded 
by the police officials at the time of arrest 
or after arrest, whilst in police custody, and 
it is in the context of this inquiry that we 
must consider whether the reports made by 
Sh. L. V. Singh are relevant under the Indian 
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Evidence Act so as to be receivable in evi- 
dence. ; 


8 We may at this stage refer to one 
other contention raised by Mr. K. G. Bhagat 
on behalf of the State that if the Court pro- 
ceeds to hold an inquiry and comes to the 
conclusion that the petitioners were blinded 
by the members of the police force at the 
time of arrest or whilst in police custody, it 
would be tantamount to adjudicating upon 
the guilt of the police officers without their- 
being parties to the present writ petition and 
that would be grossly unfair and hence this 
inquiry should not be held by the Court 
until the investigation is completed and the 
guilt or innocence of the police officer is 
established. We cannot accept this conten- 
tion of Mr. K. G. Bhagat. When the Court 
trying the writ petition proceeds to inquire 
into the issue whether the petitioners , were 
“blinded by police officials at the time of 
arrest or whilst in police custody, it does so 
not for the purpose of adjudicating upon 
the guilt of any particular officer with a view 
to punishing him but for the purpose of 
deciding whether the fundamental right of 
the petitioners under Article 21 has been 
violated and the State is liable to pay com- 
pensation to them for such violation. The 
nature and object of the inquiry is altogether 
different from that in a criminal case and 
any decision arrived at in the writ petition 
on this issue cannot have any relevance much 
less any binding effect, in any criminal pro- 
ceeding which may be taken against a parti- 
cular police officer. A situation of this kind 
sometimes arises when a claim for compensa- 
tion for accident caused by negligent driving 
of a motor vehicle is made in a Civil Court 
or Tribunal and in such a proceeding, it has 
to be determined by the Court, for the pur- 
pose of awarding compensation to the 
claimant, whether the driver of the motor 
vehicle was negligent in driving, even though 
a criminal case for rash and negligent driving 
may be pending against the driver. The 
pendency of a criminal proceeding cannot be 
urged as a bar against the Court trying a 
civil proceeding or a writ petition where a 
similar issue is involved. The two are 
entirely distinct and separate proceedings and 
neither is a bar against the other. It may be 
that in a given case, if the investigation is 
still proceeding, the Court may defer the in- 
quiry before it until the investigation is com- 
pleted or if the Court considers it necessary 
in the interests of Justice, it may postpone 
its inquiry even after the prosecution follow- 
ing upon the investigation is terminated, but 
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that is the matter entirely for the exercise of 
the discretion of the Court and there is no 
bar precluding the Court from ‘proceeding 
with the inquiry before it merely because the 
investigation or prosecution is pending. 


9. It is clear from the aforesaid discus- 
sion that the fact in issue in the inquiry be- 
fore the Court in the present writ petition is 
whether the petitioners were blinded by the 
members of the police force at the time of 
the arrest or whilst in police custody. Now 
in order to determine whether the reports 
made by Sh. L. V. Singh as a result of the 
investigation carried out by him and his 


‘associates are relevant, it is necessary to 


consider whether they have any bearing on 
the fact in issue required to be decided by 
the Court. It is common ground that 
Sh. L. V. Singh was directed by the State 
Government under Section 3 of the Indian 
Police Act, 1861 to investigate into twenty 
four cases of blinding of under-trial prisoners 
where allegations were made by the under- 
trial prisoners and First Information Reports 
were lodged that they were blinded by the 
police officers whilst in police custody. 
Sh. L. V. Singh through his associates carried 
out this investigation and submitted his re- 
ports in the discharge of the official duty 
entrusted to him by the State Government. 
These reports clearly relate to the issue as 
to how, in what` manner and by whom the 
twenty-four under-trial prisoners were blind- 
ed, for that is the matter which Shri L. V. 
Singh was directed by the State Government 
to investigate. If that be so, it is difficult 
to see how the State can resist the produc- 
tion of these reports and their use as evi- 
dence in the present proceeding. These re- 
ports are clearly relevant under: Section 35 
of the Indian Evidence Act, which reads as 
follows : ; 


“35. An entry in any public or other offi- 
cial book, register of record, stating a fact 
in issue or relevant fact, and made by a 
public servant in the discharge of his official 
duty, or by any other person in performance 
of a duty specially enjoined by the law of 
the country in which such book, register or 
record is kept, is itself a relevant fact.” 
These reports are part of official record and 
they. relate to the fact-in issue as to how, 
and by whom the twenty-four under-trial pri- 
soners were blinded and they are admittedly 
made by Sh. L. V. Singh, a public servant, 
in the discharge of his official duty and hence 
they are plainly and indubitably covered by. 
Section 35. - The language of Section 35 is 
so clear that it is not necessary to refer to 
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any decided cases on the’ interpretation of 
that section, but we may cite “two decisions 
to illustrate the applicability of this section 
in the present case. The first is the deci- 
sion of this Court in Kanwar Lal Gupta v. 
Amar Nath Chawla, (1975) 3 SCC 646: (AIR 
1975 SC 308). There the question was whe- 
ther reports made by officers of the CID 
(Special Branch) relating to public meetings 
covered by them at the time of the election 
were relevant under Section 35 and . this 
Court held that they were, on the ground 
that they were “made by public servants in 
discharge of their official duty and they were 
relevant under the first part of Section 35 of 
the Evidence Act, since they contained state- 
ments showing what were the public meet- 
ings held by the first respondent.” This 
Court in fact followed an earlier decision of 
the Court in P. C, P. Reddiar v. S. Perumal, 
(1972) 2 SCR 646 : (AIR 1972 SC 608). So 
also in Jagdat v. Sheopal, AIR 1927 Oudh 
323, Wazirhasan J. held that the result of 
an inquiry by a Kanungo under Section 202 
of the Code of Criminal Procedure 1898 em- 
bodied in the report is an entry in a public 
record stating a fact in issue and made by 
a public servant in the discharge of his offi- 
cial duties and the report is therefore admis- 
sible in evidence under Section 35. We find 
that a similar view was taken by a Division 
‘Bench of the Nagpur High Court in Chandu- 
Jal v. Pushkar Raj, AIR 1952 Nag 271 where 
the learned Judges held that reports made 
by Revenue Officers, though not regarded as 
having judicial authority, where they express 
opinions on the private rights of the parties 
are relevant under Section 35 as reports 
made by public officers in the- discharge of 
their official duties, in so far as they supply 
information of official proceedings and 
historical facts. The Calcutta High Court 
also held in Lionell Edwards Ltd. v. State of 
West Bengal, AIR 1967 Cal 191, that official 
correspondence from the Forest Officer to 
his superior, the Conservator of Forests, 
carried on by the Forest Officer in the dis- 
charge of his official duty would be admis- 
sible in evidence under Section 35. There is 
therefore no doubt in our mind that the re- 
ports made: by Sh, L. V. Singh setting forth 
the result of the investigation carried’ on by 
him and his associates are clearly relevant 
under Section 35 since they relate to a fact 
in issue and are made by a public servant in 
the discharge of his official duty. It is in- 
deed difficult to see how in a writ petition 
against the State Government’ where the com- 
plaint is that the police officials of the State 
Government blinded the petitioners ‘at the 
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time of arrest or whilst in police custody, the 
State Government can resist production of a 
report in regard to the truth or otherwise of 
the complaint, made by a highly placed offi- 
cer pursuant to the direction issued by the 
State Government. We are clearly of the 
view that the reports made by Shri L. V. 
Singh as a result of the investigation carried 
out by him and his associates are relevant 
under Section 35 and they are liable to be 
produced by the State Government and used 
in evidence in the present writ petition. Of 
course, what evidentiary value must attach 
to the statements contained in these reports 
is a matter which would have to be decided 
by the Court after considering these reports. 
It may ultimately be found that these re- 
ports have not much evidentiary value and 
even if they contain any statements adverse. 
to the State Government, it may be possible 
for the State Government to dispute their 
correctness or to explain them away, but it 
cannot be said that these reports are not 
relevant. These reports must therefore be 
produced by the State and taken on record 
of the present writ petition. We may point 
out that though in our order dated 16th Feb., 
1981, we have referred to these reports as 
having been made by Shri L. V, Singh and 
his associates between January 10 and 
January 20, 1981, it seems that there has 
been some error on our part in mentioning 
the outer date as January 20, 1981, for we 
find that some of these reports were submit- 
ted. by Shri L. V. Singh even after January 
20, 1981 and the last of them was submitted 
on 27th January, 1981. All these reports in- 
cluding the report submitted on 9th Dec., 
1980 must therefore be filed by the State 
and taken as forming part of the record to 
be considered by the Court in deciding the 
question at issue between the parties. 


10. What we have said above must apply 
equally in regard to the correspondence and 
notings referred to as items three and four 
in the Order dated 16th February, 1981 made 
by us. These notings and correspondence! 
would throw light on the extent of involve- 
ment, whether by acts of commission or acts 
of omission, of the State in the blinding 
episode and having been made by Shri L. V. 
Singh and Shri M. K. Jha in discharge of their 
official ‘duties, they. are clearly relevant under 
Section 35 and they must therefore be pro- 
duced and taken on record in the writ: peti- 
tion. So also the reports submitted by In- 
spector and Sub-Inspector of CID to Gajen- 
dra Narain, DIG, Bhagalpur on 18th July 
and his letter to Shri K. D. Singh, Superinten~ 


dent of Police, CID, Patna containing hand- 


/ 
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written endorsement of Shri M. K. Jha must 
for the same reasons be held to be relevant 
under Section 35 and must be produced by 
the State and be taken as forming part of 
the record of the writ petition. 


11. Since all these documents are requir- 
ed by the Central Bureau of Investigation for 
the purpose of carrying out the investigation 
which has been commenced by them pursuant 
to the approval given by the State Govern- 
ment under Section 6 of the Delhi Special 
Police Establishment Act, we would direct 
that five sets of photostat copies of these 
documents may be prepared by the office, 
one for Mrs. Hingorani, learned advocate ap- 
pearing on behalf of the petitioners, one for 
Mr. K. G. Bhagat, learned advocate appear- 
ing on behalf of the State, one for Dr. Chi- 
tale who is appearing amicus curiae at our 
request and two for the Court, and after 
taking such photostat copies, these documents 
along with the other documents which have 
been handed over to the Court by the State 
shall be returned immediately to Mr. K. G. 
Bhagat, learned advocate appearing on behalf 


of the State, for being immediately made 


available to the Central Bureau of Investiga- 
-tion for carrying out its investigation so that 
the investigation by the Central Bureau of 
Investigation may not be impeded or delay- 
ed. We hope and trust that the Central 
Bureau of Investigation will complete its in- 
vestigation expeditiously without any avoid- 
able delay. 

Order accordingly. 


AIR 1981 SUPREME COURT 1077 
= 1981 Cri, L. J. 606 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 
Writ Petns. (Criminal) Nos. 293, 391 and 
392 of 1981, D/- 9-3-1981. 
(1) Smt. Khatoon Begum, Petitioner v. 
Union of India and others, Respondents. 
(2) Smt. Afsari Begum, Petitioner v. Union 
of India and others, Respondents. 
(3) Smt. Fatima Khatoon, Petitioner v. 
Union of India and others, Respondents. 


National Security Act (65 of 1980), S. 8 — 
Constitution of India, Art. 22 (5) — Preven- 
tive detention under Security Act — Delay 
in consideration of representation — Deten- 
tion is rendered invalid. 

A person preventively detained under the 
provisions of the National Security Act is 
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entitled to be released if there is delay in 
the consideration of the representation made 
by him to the detaining authority It can- 
not be urged in respect of detention under 
the Security Act that a certain amount of 
delay was inevitable having due regard to 
the procedure prescribed. by the Act and, 
therefore, delay in consideration of the re- 
presentation should not be allowed to pre- 
judice the detention. (Para 5) 


It is true that the series of cases where 
delay in the consideration of the representa- 
tion of the detenu was held to be fatal, were 
cases which arose under COFEPOSA. But the | 
right of a detenu to have his representation 
considered “at the earliest opportunity” and 
the obligation of the detaining authority to 
consider the representation “at the earliest 
opportunity” are not a right and an obliga- 
tion flowing from either the Conservation of 
Foreign Exchange and Prevention of Smuggl- 
ing Activities Act or the National Security 
Act or, for that matter any other Parliamen- 
tary or State law providing for preventive 
detention. They are a right and an obliga- 
tion created by the very Constitution which 
breathes life into the Parliamentary or State 
law. Article 22 (5) enjoins a duty on the 
authority making the order of detention to 
afford the detenu “the earliest opportunity of 
making a representation against the order”. 
The right and obligation to make and to 
consider the representation at the earliest op- 
portunity is a Constitutional imperative which 
cannot be curtailed or abridged. If the 
Parliament or the State legislature making 
the law providing for preventive detention 
devises a circumlocutory procedure for con- 
sidering the representation or if the inter- 
departmental consultative procedures are such 
that delay becomes inevitable, the law and 
the procedures will contravene the constitu- 
tional mandate. It is essential that any law 
providing for preventive detention and any 
authority obliged to make orders for preven- 
tive detention should adopt procedures cal- 
culated towards expeditious consideration of 
representations made by detenus, (Para 6) 


Cases Referred: , Chronological Paras 


AIR 1980 SC 765 : (1980) 2 SCR 1072 1 
AIR 1980 SC 849 : (1980) 2 SCR 1095: 


1980 Cri LJ 548 1 
AIR 1980 SC 1983 1 
AIR 1979 SC 420 : (1979) 2 SCR 315: 1979 

Cri LJ 469 ; l 


AIR 1979 SC 1501 : 1979 Cri LJ 1131 1. 
AIR 1970 SC os eo, 3 SCR 225 : 1570 ° 
Cri LI 743. t- 
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Mr. M. M. Abdul Khader, Sr. Advocate 
and Mr. Shakeel Ahmed, Advocate, for Peti- 
tioners; Mr. R. K. Bhatt, Mr. D. Goburdhan 
and Miss. A. Subhashini, Advocates, for Res- 
pondents. 


CHINNAPPA REDDY, J.:— These three 
writ petitions may be disposed of by a 
single judgment since the principal question 
argued in all the three cases is one. The 
question is whether delay in considering the 
representation made by a detenu under Arti- 
cle 22 (5) of the Constitution vitiates a de- 
tention under the National Security Act and 
entitles the detenu to be released on that 
ground alone. As a result of a series of de- 
cisions of this Court, (a) Jayanarayan Sukul 
v. State of West Bengal, (1970) 3 SCR 225: 
(AIR 1970 SC 675); (b) Narendra Purshotam 
Umrao v. B. B. Gujral, (1979) 2 SCR 315: 
(AIR 1979 SC 420); (c) Ramchandra A. 
Kamat v. Union of India, (1980) 2 SCR 
1072 : (AIR 1980 SC 765); (d) Frances 
Coralie Mullin v. W. C. Khambra, (1980) 2 
SCR 1095 : (AIR 1980 SC 849); (e) V. J. 
Jain v. Pradhan, AIR 1979 SC 1501; ©) Smt. 
Icchu Devi Choraria v, Union of India, AIR 
1980 SC 1983, it is now well settled that the 
representation made by a detenu under Arti- 


cle 22 (5) of the Constitution against his de- 


tention under the Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act, 1974, must be considered by the 
detaining authority with the utmost expedi- 
tion and that any unexplained delay in con- 
sidering the representation will be fatal to 
the detention. The learned counsel for the 
State of Uttar Pradesh urged that the rule 
requiring expeditious consideration of a de- 
tenu’s representation is a ‘judge-made rule 
based on the provisions of the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974, and that the 
extension of, the application of the rule to 
cases of detention under the National Secu- 
rity Act was unwarranted. The learned 
counsel contrasted the provisions of the 
National Security “Act and the provisions of 
the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 
1974, and urged that in the case of deten- 
tion under the National Security Act, a cer- 
tain amount of delay was inevitable having 
due regard to the procedure prescribed by 
the Act and, therefore, delay in considera- 
tion of the representation should not he 
allowed to prejudice the detention. We are 
unable to agree with the submission of the 
learned counsel. We will presently give our 
reasons for our inability to accept the learned 
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counsel’s submissions but we. will first like 
to refer to a few facts. 


2. In Writ Petition (Criminal) No. 293 of 
1981 the order and’ the grounds of detention 
were served on the detenu on October 30, 
1980 and November 1, 1980 respectively. 
The detenu made a representation on Nov. 
12, 1980. Though according to the detenu 
he has received no communication from the 
Government about his representation, the 
Additional District Magistrate has stated in 
his counter-affidavit that the representation 
was rejected on December 9, 1980 and that 
it was communicated to the detenu through 
the Superintendent of the Central Jail, The 
counter-affidavit mentions not a word to ex- 
plain the delay in considering the representa- 
tion. The only reference to the representa- 
tion in- the counter-affidavit is in these two 
“It is admitted that the detenu 
made a representation to the Home Secre- 
tary on November 12, 1980, and the same 
was rejected on December 9, 1980. The re- 
jection of the representation was communi- 
cated to the detenu through Superintendent, 
Central Jail by the Government”. 


3. Similarly in Writ Petition (Criminal) 
No. 391 of 1981, the order and the grounds 
of detention were served on the detenu on 
November 12, 1980. The representation was 
rejected on December 10, 1980. In the 
counter-affidavit filed by the Section Officer, 
Confidential Department, of the Government 
of Uttar Pradesh, it is stated that on receipt 
of the representation, the Secretary, Home 
Department, forwarded it to the District 


- Magistrate for his comments. In order to 


meet the allegations in the representation, the 
District Magistrate had to gather informa- 
tion from many sources and the representa- 
tion along with his comments was returned to 
the Home Secretary by the District Magis- 
trate on November 25, 1980. Thereafter Law 
Department was consulted and the file could 
reach the Home Minister on December 5, 
1980 only: The representation was rejected 
by the Home Minister on December 8, 1980 
and then communicated to the detenu through 
the Superintendent, Central Jail. 


4. In Writ Petition (Criminal) No, 392 of 
1981 the order and the grounds of detention 
were served on the detenu on October 16, 
1980. The detenu made a representation on 
October 24, 1980. It was rejected on Nov. 
25, 1980. The counter-affidavit filed by the 
Additional District Magistrate does not offer’ 
any explanation for the delay in the conside- 
tation of the representation. He has satisfied 
himself with the statement “as regards the 


1981 
representation of the detenu to the Home 
Secretary this fact is admitted”. 3 

5. The question:for consideration is whe- 
ther a person preventively detained under 
the provisions of the National Security Act 


is entitled to be released if there is delay in 


the consideration of the representation made 
by him to the detaining authority. It is true 
that the series of cases where delay in the 
consideration of the representation made by 
a detenu was held to be fatal to the deten- 
tion were cases which arose under the Con- 
servations of Foreign Exchange and Preven- 
tion of Smuggling Activities Act, 1974. We 
are however, unable to see how that would 
make any difference, 

6. The right of a detenu to have his re- 
presentation considered “at the earliest op- 
portunity” and the obligation of the detain- 
ing authority to consider the «representation 
“at the earliest opportunity” are not a right 
and an obligation flowing from either the 
Conservation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act 1974, or 
the National Security Act or, for that matter 
any other Parliamentary or State law pro- 
viding for preventive detention. They are a 
right and an obligation created by the very 
Constitution which breathes life into the 
Parliamentary or State law. Article 22 (5) 
enjoins a duty on the authority making the 
order of detention to afford the detenu “the 
earliest opportunity of making a representa- 
tion against the order”. The right and ob- 
ligation to make and to consider the re- 
presentation at the earliest opportunity is a 
Constitutional imperative which cannot be 
curtailed or abridged. If the Parliament or 
the State legislature making the law provid- 
ing for preventive detention devises a circum- 
locutory procedure for considering the re- 
presentation or if the inter-departmental con- 
sultative procedures are such that delay be- 
comes inevitable, the law and the procedures 
will contravene the constitutional mandate. 
It is essential that any law providing for pre- 
ventive detention and any authority . obliged 
to make orders for preventive detention 
should adopt procedures calculated towards 
expeditious consideration of representations 
made by detenus. It will be no answer to a 
demand for liberty to say that administrative 
red tape makes delay inevitable. The learned 
counsel for the State of Uttar Pradesh point- 
ed out certain differences between the Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act and the 
National Security Act which according to 
him make delay inevitable in the considera- 
tion of representations in cases of detention 


‘ 
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under the National Security Act. We think 
that the differences pointed out are irrele- 
vant. The constitutional mandate brooks no 
unreasonable delay in the consideration of a 
representation. In the cases before us, in 
Criminal Writ Petitions Nos. 293 of 1981 and 
392 of 1981 no explanation was offered by 
the detaining authority for the delay in the 
consideration of representations and in Cri- 
minal Writ Petition No. 391 of 1981, ad- 
ministrative red tape was the only explana- 
tion offered. We are satisfied that in all the 
three cases there was unreasonable delay in 
the consideration of the representations and 
the detenus are, therefore, entitled to be re- 
leased. They willbe released forthwith. The 
writ petitions are allowed. 

Petitions allowed. 
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(From: Addl. Judge, (Revision) Sales 
Tax, Saharanpur)* , 


V. D. TULZAPURKAR, E. S 
VENKATARAMIAH AND 
AMARENDRA NATH SEN, JJ. 
Civil Appeal No. 151 of 1981, 
25-3-1981. 
M/s. Indo International Industries, Ap- 
pellant v. Commissioner of Sales Tax, 
Uttar Pradesh, Respondent. 


U. P. Sales Tax Act (15 of 1948), 
First Sch., Entry 39 and Entry 44 (be. 
fore and after its deletion from De- 
cember 1, 1973) — Clinical syringes — 
They cannot be considered as ‘glass- 
ware’. falling within Entry 39 — Its 
turnover before deletion of Entry 44 
would fail under that Entry dealing 
with “hospital equipment” — Turn- 
over from deletion of Entry 44 would 
be taxable as unclassified item. (Inter- 
pretation of Statutes — Taxing Sta- 
tutes), 1973 Law Diary 178 (All) Over- 
ruled. si 


Clinical syringes cannot be consider- 
ed as “glassware” falling within Entry 
39 of First Sch. Hence, its turnover 
before deletion of Entry 44 dealing 
with ‘hospital equipments’ would fall 
under that Entry and the turnover from 
deletion of Entry 44 would be taxable 
as unclassified item. 1973 Law Diary 
178 (All) Overruled; 1976 Tax LR 1451 


*Revision Appln. No. 1688 of 1978, D/- 
16-8-1979. 7 
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(Orissa) Affirmed; AIR 1961 SC 1325 
and AIR 1967 SC 1454 Relied on. 
(Paras 5 and 7) 
In interpreting items in Statutes like 
the Excise Tax Acts or Sales Tax Acts 
whose primary object is to raise revenue 
and for which purpose they classify 
diverse products, articles and substan- 
ces, resort should be had not to the 
scientific and technical meaning of the 
terms or expressions used but to their 
popular meaning, i.e. the meaning 
attached to them by those dealing in 
them. If any term or expression has 
been defined in the enactment then it 
must be understood in the sense in 
which it is defined but in the absence 
of any definition being given in the 
enactment the meaning of the term in 


common parlance or commercial par- 
lance has to be adopted. (Para 4) 
“In commercial sense ‘glassware’ 


would never comprise articles like clini- 


cal syringes, thermometers, lactome- 
ters, and the like which have specia- 
lised significance and utility. In popu- 


lar or commercial parlance a general 
merchant dealing in ‘glassware’ ‘does 
not ordinarily deal in articles like clini- 
cal syringes, thermometers, lactometers 


etc. which articles though made of. 
glass, are normally available in medi- 
cal stores or with the manufacturers 
thereof, (Para 5) 
Cases Referred: Chronological Paras 
1976 Tax LR 1451:37 STC 33 (Orissa) 

. 3, 6 
1973 Law Diary 178 (All) 3, 6 


AIR 1967 SC 1454: (1967) 2 SCR 720 4 
AIR 1961 SC 1325: (1962) 1 SCR 279 4 


Mr. J. Ramamurthi and Miss. R. 
Vaigai, Advocates for Applellant; Mr. 
S. C. Manchanda, Sr. Advocate, M/s. 


B. P. Maheshwari and Suresh Sethi, 
Advocates for Respondent. 

TULZAPURKAR, J.:— This appeal 
by special leave raises the question whe- 
ther hypodermic clinical syringes could 
be regarded as ‘glassware’ under Entry 
No. 39 of the First Schedule to U. P. 
Sales Tax Act, 1948? i 

2. The facts giving rise to the ques- 
tion lie in a narrow compass. The ap- 
pellant firm (hereinafter called the as- 
sessee) manufactures and sells hypoder- 
mic clinical syringes. For the assess- 
ment year 1973-74 the assessee filed a 
return disclosing net U. P.- sales of 
such syringes at Rs. 95,065/-. The. dis- 
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closed turnover was accepted by the 
Sales Tax Officer, Sector III Muzaffar- 
nagar, but as regards the rate of tax 
the assessee contended that the clinical 
syringes in respect of their turnover of 
Rs. 91,513/- up to November 30, 1973 
should be regarded as an unclassified 
item and taxed at the rate of 34% or at 
4% as “hospital equipment and appa- 
ratus” under Entry 44 of the First 
Schedule to the Act and on the turn- 
over of Rs. 3,552/- for the period from 
December 1, 1973 to March 31,. 1974 at 
the rate of 7% as an unclassified item. 
The Sales Tax Officer, however, treat- 
ed the syringes as “glassware” and 
taxed the entire turnover of Rs. 95,065/- 
at the rate of 10% under Entry No. 39 
of the First Schedule. The said assess- 
ment was upheld in appeal by the As- 
sistant Commissioner (Judicial), Sales 
Tax. Muzaffarnagar and also in revision 
by the Additional Judge (Revision), 
Sales Tax, Saharanpur on August 16, 
1979. It is this view taken by the as- 
sessing authorities as well as by the 
Additional Judge in revision that is be- 
ing challenged by the assessee before 
us in this appeal. 

3. It may be stated up to November 
30, 1973 there were two competing en- 
tries in the First Schedule to the U. P. 
Sales Tax Act so far as the item in 
question is concerned, namely. Entry 
39 which ran: ‘“Glasswares other than 
hurricane lantern, chimneys, optical 
lenses and bottles” and Entry 44 which 
ran: “Hospital equipment and appa- 
ratus” and for an item falling under 
the former the rate of tax was 10% 
while under the latter the rate of tax 
was 4% and for an unclassified item 
the rate was 34%. From December 1, 
1973 onwards Entry 44 was deleted 
and, therefore, if the clinical syringes 
did not fall within Entry 39 it became 
an unclassified item under S. 3A (2A) 
of the Act and the rate of tax was 7%. 
In view of this position that obtained 
for the relevant periods during the as- 
sessment year 1973-74 the assessee had 
claimed before the assessing authori- 
ties that its turnover in respect of 
syringes for the period up to November 
30, 1973 was liable to tax at 34% as 
an unclassified item or in the alterna- 
tive at 4% as “hospital equipment” 
under Entry 44 and its turnover for the 
period from December 1, 1973 to March 
31, 1974 was liable to be taxed at 7% 
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as an unclassified item. But, negativ- 
ing its contentions the entire turnover 
was held to be taxable at the rate of 
10% on the basis that clinical syringes 
fell within the expression 
occurring in Entry 39. Counsel for the 
assessee contended before us that in 
the absence of any definition of “glass- 
ware” in the Act that expression must 
be understood in the ordinary com- 
mercial parlance and not in any scien- 
tific and technical sense and if such 
test were applied to the instant case 
then clinical syringes manufactured 
and sold by the assessee could never 
be regarded as “glassware”. Counsel 
pointed out that the Revising Authority 
negatived the contention of the asses- 
see in view of a decision of the Allaha- 
bad High Court in the case of Commr. 
of Sales Tax v. S. S. R. Syringes and 
Thermometers, 
but urged that the contrary view taken 
by the Orissa High Court in the case 
of State of Orissa v. Janta Medical 
Stores, (1976) 37 STC 33: (1976 Tax LR 
1451) that thermometers, Lactometers, 
syringes, eye-glasses, etc. do not come 
within the meaning of the expression 
“slassware”’ in Entry No. 38 in the 
Schedule to the relevant Notification 
issued under the first proviso to Sec- 
tion 5 (1) of the Orissa Sales Tax Act, 
1947. was correct. In our view counsel’s 
contention has considerable force and 
deserves acceptance. í 


4. It is well settled that in inter- 
preting items in statutes like the Ex- 
cise Tax Acts or Sales Tax Acts, whose 
primary object is to raise revenue and 
for which purpose they classify diverse 
products, articles and substances resort 
should be had not to the scientific and 
technical meaning of the terms or ex- 
pressions used but to their popular 
meaning, that is to say, the meaning 
attached to them by those dealing in 
them. If any term or expression has 
been defined in the enactment then it 
must be understood in the sense in 
which it is defined but in the absence 
of any definition being given in the 
enactment the meaning of the term in 


common parlance or commercial par- 
lance has to be adopted. In Ramavatar 
Budhiaprasad, ete. v. Assistant Sales 


Tax Officer. Akola, (1962) 1 SCR 279: 
(AIR 1961 SC 1325) the question was 
whether ‘betel leaves’: fell within item 
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‘vegetable’ so as to earn exemption 
from sales tax and this Court held that 
word ‘vegetable’ had not been defined 
in’ the Act, and that the same must 
be construed not jin any technical sense 
nor from the botanical point of view but 
as understood in common parlance and 
so construed it denoted those classes 
of vegetable matter which are grown in 
kitchen garden and are used for the 
table and did not comprise betel leaves 
within it and therefore, betel leaves were 
not exempt from taxation. In Commr. 
of Sales Tax, Madhya Pradesh v. Jas- 
want Singh Charan Singh, (1967) 2 SCR 
720: (AIR 1967 SC 1454) the question 
was whether the item ‘coal’ under 
Entry I of Part III of Second Schedule 
te Madhya Pradesh General Sales Tax 
Act, 1958 included charcoal or not and 
this Court observed thus: 

“Now, there can be no dispute that 
while coal is technically understood as 
a mineral product, charcoal is manu- 
factured by human agency from pro- 
ducts like wood and other things. But 
it is now well settled that while inter- 
preting items in statutes like the Sales 
Tax Acts, resort should be had not to 
the scientific or the technical meaning 
of such terms but to their popular 
meaning or the meaning attached to 
them by those dealing in them, that is 
to say, to their commercial sense.” 
Viewing the question from the above 
angle this Court further observed that 
both a merchant dealing in coal and a 
consumer wanting to purchase it would 
regard coal not in its geological . sense 
but in the sense as ordinarily under- 
stood and would include ‘charcoal’ in 
the term ‘coal’, and held that ‘char- 
coal’ fell within the concerned Entry 
No. 1 of Part III of Schedule II of the 
Act. 

5. Having regard to the aforesaid 
well-settled test the question is whe- 
ther clinical syringes could be- regarded 
as ‘glassware” falling within Entry 39 
of the First Schedule to the Act? It 
is true that the dictionary meaning of 
the expression “glassware” is “articles 
made of glass’ (See: Websters New 
World Dictionary). However, in com- 
mercial sense glassware would never 
comprise articles like clinical syringes, 
thermometers, lactometers, and the 
like which have specialised significance 
and utility. In popular or commercial 
parlance a general merchant dealing in 
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“slassware” does not ordinarily deal 
in articles like clinical syringes, ther- 
mometers, lactometers, etc. which arti- 
cles though made of glass, are normally 
available in medical stores or with the 
manufacturers thereof like the assessee, 
It is equally unlikely that consumer 
would ask for such articles from a glass- 
ware shop. In popular sense when one 
talks of glassware such specialised 
articles like. clinical syringes, thermo- 
meters, lactometers and the like do not 
come up to one’s mind. Applying the 
aforesaid test, therefore, we are clearly 
of the view that the clinical syringes 
which the assessee manufactures and 
sells cannot be considered as ‘“glass- 
ware” falling within Entry 39 of the 
First Schedule of the Act. 

6. In our opinion, the view taken by 
the Orissa High Court in State of Orissa 
v. Janta Medical Stores (1976 Tax LR 
1451) (supra) is correct and the view of 
the Allahabad High Court in Commr. 
of Sales Tax v. S. S. R. Syringes and 
Thermometers (1973 Law Diary 178) 
(supra) is unsustainable. 

7. In this view of the matter it is 
clear that the assessee’s turnover up to 
November 30, 1973 will fall under En- 
try 44 dealing with “hospital equip- 
ment” and the same would be taxable 
at the rate of 4% and its turnover from 
December 1, 1973 to March 31, 1974 
will be taxable at the rate of 7% as an 
unclassified item and the assessment 
will have to be made accordingly. 

8. In the result the appeal is allow- 
ed but there will be no order as to 
costs. 

Appeal allowed. 
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(Ex) Capt. Randhir Singh Dhull, Ap- 
pellant v. S. B. Bhambri and others, 
Respondents. ' 

Punjab Emergency (Concession) Rules 
(1965), R. 4 (i) and (ii) — Ex-army per- 
sonnel accepted as ‘A’ class Tahsildar — 
Concession in seniority — Benefit of 
military service rendered — Admissj- 
bility. (Punjab Tahsildari Rules (1932), 
R. 11). 
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A perusal of the Rule 4 (ii) shows 
that the Concession in seniority is ad- 
missible (i) in respect of military 
vices rendered during the operation of 
emergency only and not for any mili- 
tary services after the termination of 
emergency and (ii) only if the service 
in the military is as “enrolled or com- 
missioned service in any of the three 
wings of the Indian Armed Forces”. 

(Para 11) 

Further R. 11 of the Tahsildari Rules 
lays. down that the seniority of the 
members of the service shall be deter- 
mined by the date of the substantive 
appointment in the post. Thus an ex- 
army personnel who has been appointed 
to the post of Tahsildar A grade would 
be allowed the benefit of military ser- 
vice from the date of the substantive 
appointment in the post and not from 
the date of acceptance as class A Tah- 


sildar candidate. (Paras 9, 13) 
Cases Referred: Chronological Paras 
AIR 1970 SC 898 15 


R. K. Garg, Sr. Advocate M/s. P. C. 
Bhartari, K. S. Tiwari, Arvind Kumar 
and Mrs. Laxmi Arvind, Advocates for 
Appellant; M/s. K. G. Bhagat and M. N. 
Shroff, Advocates, for Respondents 
Nos. 1-2. 


BAHARUL ISLAM, J.:— This is an 
application under Art. 32 of the Con- 
stitution of India. The Petitioner, Ex- 
Capt. Randhir Singh Dhull prays that 
the military services rendered by him 
from 1963 to 1974 (except for the period 
during 1963 from 2-7-1968 to 13-10-1968) 
be tagged to his services with effect 
from 26-9-1974 for the purpose of his 
seniority, increments, promotion, pen- 
sions etc., and for a direction to re- 
spondent No. 1, the State of Haryana, 
to promote him to the Haryana Civil 
Service (Emergency Branch) on the 
basis of the seniority claimed with 
effect from the date mentioned above. 
His grievance is that respondents Nos. 3 
to 18 who were junior to him had been 
promoted and put above him. The 
impugned action of respondent No. 1, 
according to the petitioner, has vio'ated 
Arts. 14 and 16 of the Constitution 


2 This case has a chequered career, 
The material facts may be stated ‘n a 
short compass. The petitioner an 
ex-army personnel, his rank having 
been Captain. He served during the 


ser- , 
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period of Emergency from 29-4-1963 to 
1-7-1968 and also during the period of 
Emergency from 31-10-1969 to 22-9- 
1974, the total period of service thus 
having been 10 years, one month and 
23 days before his appointment to the 
present post he is now holding. 

3. The respondent No. 1 through the 
Haryana Public Service Commission by 
an advertisement called for applications 
that a combined competitive examina- 
tion for recruitment to, inter alia. “A 
Class Tahsildar (Apprentices) would be 
held by the Haryana Public Service 
Commission at Chandigarh in -March, 
1973 in accordance with the rules con- 
tained in the Punjab Public Service 
(Executive Branch) Rules, 1930. The 
petitioner appeared in the said examina- 
tion and was successful and as a result 


he was appointed to present post of’ 
Tahsildar Class II post......... against 


reserved post/service for ex-services”. 


4, There is a set of Rules called the 
Punjab Emergency (Concession) Rules, 
1965 (hereinafter ‘the Emergency Con- 
cession Rules). According to the peti- 
tioner he joined civil post on 26-9-1974 
and under Rule 4 (i) & (ii) of the afore- 
said Rules and the administrative in- 
structions his services are required to 
‘be counted immediately on his joining 
the Civil Post namely with effect from 
26-9-1974, tagging the period of mili- 
tary services to the present post. But 
as respondent No. 1 did not do so, he 
sent several representations to respon- 
dent No. 1 to give him- the benefit of 
seniority, promotion, increment etc. 
according to the said set of rules. The 
petitioner alleges that while respondent 
No. 1 did not tag the petitioner’s period 
of military service towards his senior- 
ity promotion and increment, respon- 
dent No. 1 gave similar facilities to 
Capt. Phul Singh, Kewal Singh, Indraj 
Singh, H. R. Kapur and other respon- 
dents. His further allegation is that 
while he has been deprived of his dues 
mentioned above, respondents Nos. 3 to- 
18. who were junior to him were pro- 
moted to be put above him. 


As the respondent No. 1 did not fav- 
ourably react to the representations 
made by the petitioner, he filed a Writ 
Petition, being W. P. No. 1398/77, in the 
High Court of Punjab and Haryana but 
he withdrew it on a promise made by 
the Counsel of: respondent No. 1. But 
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as respondent No. 1 did not keep the 
promise, he filed an application for re- 
view of the order made in W. P. 
No. 1398 of 1977. The petition for re- 
view was rejected but he was permit- 
ted by the High Court of Punjab and 
Haryana to file a fresh application. He 
then filed CWP No. 3584 of 1977 which 
was dismissed in August 1978 by a 
single Judge of the said High Court. 
The petitioner filed Letters Patent Ap- 
peal from the judgment of the single 
Judge. The Letters Patent Appeal was 
also dismissed. The petitioner then 
filed a special leave petition before this 
Court. The special leave petition was 
also dismissed. He then filed an ap- 
plication for review before this Court. 
The application for-review was also dis- 
missed in limine. The petitioner then 
filed an application before the single 
Judge of the High Court of Punjab and 
Haryana for the review of his judg- 
ment but it was dismissed in April, 
1979. Against that order a special 
leave petition, being S. L. P. (Civil) 
No. 4475 of 1979, was filed before this 
Court. The Special Leave petition was 
allowed to be withdrawn by this Court 
with liberty to the petitioner to file a 
Regular Writ Petition under Article 32 
of the Constitution by order dated 27-8- 
1979. The petitioner has thus filed the 
present Writ Application. 


5. Respondent No. 1 (hereinafter ‘the 
respondent’) has filed a counter affidavit. 
The contention of the respondent is that 
by Annexure P.5 the petitioner was not 
appointed to the post of Tahsildar but 
he was accepted as a Tahsildar candi- 
date. In other words, the Respondent’s 
contention -is that the petitioner was 
accepted as an Apprentice for appoint- 
ment to the post of Tahsildar after he 
qualified in the Haryana Civil Service 
(Executive Branch) and Allied Services 
Examination held by the Haryana Pub- 
lic Service Commission in 1972-1973 in 
accordance with the rules in force for 
selection of ‘A’ class Tahsildar-appren- 
tices, According to the respondent the 
petitioner was accepted by the Finan- 
cial Commissioner, Haryana, as a can- 
didate for the post of Tahsildar in the 
State of Haryana on 13th September, 
1974 as per Annexure P. 5. The re- 
spondent has explained the procedure. 
The procedure is that candidates for the 
post of Tahsildar are required under 
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para 4 (1) of the Standing Order No. 12 
(hereinafter ‘the Standing Order’) issued 
by the Financial Commissioners read 
with Rule 5 of the Punjab Tahsildari 
Rules 1932, (hereinafter ‘the Tahsildari 
Rules’) to undergo training for a period 
of three years in the case of directly 
recruited candidates categorised as ‘A’ 
Class. In the case of candidates re- 
cruited otherwise are categorised as ‘B’ 
class candidates; the training period is 
fixed by the Financial Commissioner 


keeping in view candidates’ experience 
and qualification. In addition to the 
completion of training, candidates are 


required to pass certain qualifying de- 
partmental examination before he is 
eligible to be appointed to the post of 
Tahsildar, temporary:or permanent. In- 
jtially the tahsildar candidates are not 
enrolled against any post, nor are they 
appointed against any vacancy. but they 
are appointed against vacancies after 
they have completed the training and 
passing the examination held. After 
appointment to the post of Tahsildar 
.the Officer has to be on probation for 
a period of two years under Rule 10 
of the Tahsildari Rules. According to 
the respondent the petitioner was ac- 
cepted as Class ‘A’ Tahsildar candidate/ 
apprentice on 13th September, 1974. 
The petitioner qualified himself for the 
post of Tahsildar after he had com- 
‘pleted the prescribed training and suc- 
cessfully qualified in the departmental 
examination and he along with 6 others 
was appointed as Tahsildar in the post 
of Tahsildar by Order dated 3rd Jan- 
uary 1978. 


The respondent’s case is that ‘as the 
petitioner had been in service in Armed 
Forces from April 29, 1963 to January 
10, 1968 on which date termination of 
the Emergency was declared under 
Art. 352 of the Constitution ‘with effect 
from 26th October, 1962. the petitioner 
was given the benefit of the service and 
his seniority was fixed as on 27th May, 
1973 in accordance with the provisions 
of Rule 4 (ii) read with Rule 2 of the 
Emergency Concession Rules. 1965 
(Annexure ‘B’). 


6. The decision of this case depends 
primarily on the true and correct in- 
terpretation of the document, An- 
nexure P-5: 

(i) Whether it is a letter of appoint- 
ment of the petitioner to the post of 
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Tahsildar, as claimed by the petitioner, 
or > 
(ii) Whether it is a letter of accep- 
tance of the candidature of the peti- 
tioner to the ‘post of- Tahsildar, as con- 
tended by the respondent. The material 
portion of document Annexure P-5 
reads: 

“From 

The Financial Commissioner & 

Secretary to Government, Haryana, 

Revenue Department. 

To 
Shri 
Shri 
Shri 
Shri 
Shri 
Shri Randhir Singh Dhull 
tioner) A 

7. Shri Nepal Singh Tanwar............ 

Memo No. 3896-E-II-74/30535 

Chandigarh, dated the 13th September, 

1974 


Raj Kumar  Aggarwal........... è 
Amarnath Ichhpujani..........08 
Ashok Kumar Visistha............ 
Kamal Kumar 


D Ol ye oo bo 


(Peti- 


Subject: Acceptance of class ‘A’ Tahsil- 
dar candidate Haryana Civil Services 
` (Executive Branch) and other services 
examinations 1972-73. 

The Financial Commissioner, Revenue 
Haryana is pleased to ‘accept’ Sarvshi 
Raj Kumar Aggarwal, Amar Nath 
Ichhpujani, Ashok Kumar  Visistha, 


Kamal Gupta, Hardhull Singh Bhole, 
Randhir Singh Dhull and Nepal Singh 
Tanwar ‘as ‘A’ Class Tahsildar candi- 
dates.’ The acceptance of Sarvshri Ashok 
Kumar Vasistha and Hardhull Singh 
Bhole is subject to verification of their 
character and antecedents. 


2. The inter se seniority of the above 
candidates will be communicated to 
them later. 


3. The arrangements for their train- 
ing will be made by the Commissioners, 
Ambala and Hissar Division, who are 
being asked to communicate the pro- 
gramme of training to them. They are 
allotted to the Commissioners, Ambala 


and Hissar Division for training as 
under :— 
COMMISSIONER, COMMISSLONER, 
AMBALA DIV, HISSAR DIV, 


1, Shri Ba Kumar Ag- 
2. oe Faecal Ichh- 


l. Shri Kamal Kumar 
Gupta 
2. Shri Hardull Singh 


pujani . hole 
. Shri Randhir 8. Shri Ashok Kumar 
Vasistha 
4. Shri Nepal Singh 
Tanwar. 


* 
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4. The terms and conditions of their 
Service, training, passing ‘of departmen~ 
tal examination, probation etc. will be 
governed by the Punjab Tahsildari 
Rules, 1932 and the Financial Commis- 
sioner’s Standing Order - No. 12 as 
amended from time to time. 

5. ‘During the period of their train- 
ing’ they shall draw pay at the rate of 
the minimum of the time scale of the 
post of Tahsildar of Rs. 350-25-500-30- 
650-800 viz. Rs. 350/- P. M. ‘ 


6. They are requested to intimate 
their Home Districts and the districts in 
which they have property to the Com- 
missioner of Divisions to whom they 
have been allotted for imparting train- 
ing, and this department. 

_ 7. The receipt of this communication 
may please be acknowledged. 
Sd/- 

Deputy Secretary Revenue, 

Financial Commissioner and 

Secretary to Government, Haryana 

and Revenue Department.” 

(emphasis hereinto ‘ ’ added) 


7. Annexure P-5 is based on the 
Standing Order and the Tahsildari 
‘Rules. The Standing Order, inter alia, 
says that the rules for the appointment, 
removal and discipline of Tahsildars, 
and Naib Tahsildars are contained in the 
Tahsildari Rules. Part A of the Stand- 
ing Order speaks of two classes of Tah- 
sildar: 

(1) Class A (or direct) candidates and 
(2) Class B candidates. 


The relevant provisions of Rule 5 of 
the Tahsildari Rules may be extracted: 

“5 (1) No person shall be directly 
appointed to the service unless in the 
case of appointment to the post of 
(a) Tahsildar, he is graduate of a re- 
cognised university 


(2) No person shall be appointed 
directly or by transfer to the service or 
promoted from the vost of Naih Tah- 
sildar to that of Tahsildar ‘unless’ he 
shall have become qualified by passing 
the examination or undergoing the train- 
ing prescribed from time to time im 


the Standing Orders of the Financial 
Commissioners. . : f o. 
(3) No person shall be appointed 


directly or by transfers to the service 
‘unless he has been accepted as a candi- 
date in the case of Tahsildar by the 
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Financial Commissioners? and in the 
case of Naib Tahsildar by the Commis- 
sioner under the conditions prescribed 
from time to time in the Standing Or- 


_ders of the Financial Commissioners” 


(emphasis hereinto © ° added) 

Rule 11 speaks of the seniority of 
service and need be quoted: 

“11. The seniority of members of the 
service shall in so far as any post is 
concerned be determined by the date 
of ‘substantive appointment’ in the post 


(emphasis hereinto © ’ added) 
‘Service’ has been defined in the Tah- 
sildari Rules as: , 
“Service means the Punjab Service 
of Tahsildars and Naib Tahsildars.” 


8 A perusal of the letter as per 
Annexure P.5 along with sub-rules (2) 
and (3) of Rule 5 and Rule 11 of the 
Tahsildari Rules clearly show that by 
letter Annexure P. 5 the petitioner was 
merely accepted as a candidate for the 
post of Tahsildar. Annexure P. 5 it- 
self has mentioned the terms and con- 
ditions of the service namely training, 
passing of departmental examination 
and probation to be governed by the 
Tahsildari Rules and Standing Order 
No. 12 as amended from time to time. 
A candidate had to fulfil the terms and 
conditions named in the letter before 
his appointment to the post of Tahsil- 
dar. The terms and conditions were: 

(i) to undergo a period of training. 

(ii) to pass a departmental examina- 
tion. 

(ili) to undergo a period of proba- 
tion, etc, 

Fulfilments of these terms and condi- 


tions by a candidate were conditions 
precedent to his appointment. An- 
nexure P. 5 has nowhere mentioned 


that the petitioner was appointed as a 
Tahsildar. 

We therefore have no hesitation in 
holding that he was not appointed to, 
but accepted as a candidate for, the post 
of Tahsildar, by Annexure P. 5 


9. Rule 11 lays down that the senior- 
ity of the members of the service shall 
be. determined by the date of the sub- 
stantive appointment in the post. The 
petitioner’s substantive appointment 
was vide Order dated 3-1-1978 (An- 
nexure A to the Counter Affidavit) 
which reads:.as.: i 
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“Subject: Declaration of ‘A’ Class 
Tahsildar candidate (under training as 
Naib Tahsildar) as ris for the post 
of Tahsildar. 


In exercise of the powers vested in 
him vide para 6 of the Financial Com- 
missioners Standing Order No. 12, the 
Financial Commissioner, Revenue is 
pleased to declare the following ‘A’ 
Class Tahsildar candidates as qualified 
for the post of Tahsildar :— 


1. Shri Amar Nath {chhpujani, 
Under training as Naib Tahsildar, Tha- 
nesar. 

2. Shri Ashok Vashishte. Under train- 
ing as Naib Tahsildar, Gurgaon. 

3. Shri Kamal Kumar Gupta, Under 
training as Naib Tahsildar, Rohtak. 

_ 4 Shri Hardhul Singh Bhole, Under 
` training as Naib Tahsildar, Mohinder- 
garh. 

5. Shri Randhir Singh Dhul, Under 
training as Naib Tahsildar working as 
Tahsildar, Kalka, under local arrange- 
mert. 

6. Shri Nepal Singh Tanwar, Under 
training as Naib Tahsildar, Rawal. 


2. Consequent upon the declaration 
of the above ‘A’ Class Tahsildar candi- 
` dates as qualified for \the post of Tahsil- 
dar, ‘they are appointed as Tahsildars’ 
The orders about their deployment 
against the posts of Tahsildars are be- 
ing issued separately. Their appoint- 
ment as Tahsildar shall take effect from 
the date they assume charge of those 
posts, Their appointment as Tahsildars 
will be governed by the Punjab Tah- 
sildari Rules, 1932, and the Finan- 
cial Commissioners Standing -Order 
No 12, as amended from time to time. 


3. The declaration of Shri Hardhul 
Singh Bhole (S. No. 4 above) as qualifi- 
ed for the post of Tahsildar and his 
consequent appointment as such, is sub- 
ject to the condition that he should qua- 
lify the tahsildar’s examination in Urdu 
paper within 6 months from the date of 
issue. of this letter. 

Sd/- 
Deputy Secretary to Govt., 
Haryana, 
Revenue Department.” 
(emphasis hereinto © ’ added) 

From Annexure A, it is clear that 
the date of the substantive appointment 
of the petitioner cannot be before 
3-1-1978, 
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10. Standing Order No. 12 of 1909 
(Part A), as stated above, mentions two 
classes of “Tahsildar candidates’: (i) 
Class A (or direct) and (ii) Class B. We 
are not concerned with class B Tahsil- 
dar. Class A (or direct) - candidates, 
according to Order No. 12, “must belong 
to families of ‘tried loyalty’ and distin- 
guished services, and must be of ‘good 
social status and influence’ in the coun- 
try or members of a class the intro- 
duction of which. into the public ser- | 
vice it is considered desirable especial- 
ly to encourage.........” 

(emphasis hereinto ‘ ’ added) 
The petitioner submits that Standing 


Order No. 12 which is a part of the 
Tahsildari Rules does not survive the 
Constitution. We do not feel called 


upon to decide this point in this case as 
the petitioner cannot be allowed to 
raise the point for two reasons :— 

(i) the basis of the petitioner’s case 
all throughout, at all stages, was An- 
nexure P. 5 based on the Tahsildari 
Rules and Standing Order No. 12. Even 
now he does not claim his appointment 


_on any other basis: 


(ii) Secondly, if the Tahsildarj Rules 
and Standing Order No. 12 are held 
to be ultra vires, the letter of accep- 
tance for letter of appointment as the 
petitioner erroneously calls it) which 
was issued under the provisions of the 
said Rules, will disappear and the peti- 
tioner will have no legs to stand on. 

i1. Rule 11 of the Tahsildari Rules 
has been quoted above. It provides for 
the seniority of the members of the ser- 
vice. It is to be determined by the 
date of the substantive appointment in 
the post. 

The petitioner however claims that 
he is entitled to get the benefit of his 
service in the army during the Emer- 
gency, under the provisions of the 
Emergency (Concession) Rules; 7 
‘Sub-rule (ii) of Rule 4 of the Emer- 
gency Concession Rules reads: 

“4 (ii) Seniority :— The period of 
military service mentioned in Clause (i) 
shall be taken into consideration for 
the purpose of determining the senior- 
ity of a person who has rendered 
military service.” 

Military service is 
thus: 

“For the purpose of these rules, the 
expression “military service” means the 
service rendered by a person, who had 


defined in rule 2 
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been enrolled or commissioned during 
the period of operation ~ of the pro- 
clamation of emergency made by the 
President under Art. 352 of the Con- 
stitution of India on the 26th October, 
1962 in any of the three wings of the 
Indian Armed Forces (including the ser- 
vice as a Warrant Officer) during the 
period of the said Emergency or such 
other service as may hereafter be de- 
clared as military service for the pur- 
pose of these rules, Any period of 
military training followed by military 
service shall also be reckoned as mil- 
litary service. 


A perusal of the rule quoted’ above 
shows that the Concession in seniority 
is admissible (i) in respect of military 
services rendered during the operation 
of emergency only and not for any 
military service after the termination 
of emergency and (ii) only if the ser- 
vice in the military is as “enrolled or 


commissioned service in any of the 
three wings of the Indian Armed 
Forces.” The military service of the 


petitioner from January 11, 1962 to 
July 1, 1968 and again from 31-10-1968 
to 22-9-1974 was not during the opera- 
' ton of emergency in question. Further 
the petitioner’s service from October 
31. 1969 to September 22, 1974 was not 
as an “enrolled or commissioned ser- 
vice in any of the three wings of the 
Indian Armed Forces.” During this 
period the petitioner has been- allowed 
the benefit of seniority under the Emer- 
gency Concession Rules by Order dated 
14-12-1978 of the Financial Commis- 
sioner, Revenue, Haryana in the follow- 
ing terms: í 


` 


“In pursuance of provisions of Rule 4 
(i) and (ii) of the Puniab Government 
National Emergency (Concession) Rules, 
1965 issued vide Punjab Government 
Notification No. GSR-160. Const/Art.309/ 
65. dated the 20th July 1965 as amended 
vide Haryana Govt. Notification No. 
GSR-182/Const/Art. 309/Amd (2)-76, 
dated the 4th August, 1976. Shri Ran- 
Ghir Singh Dhull. ‘A’ Class Tahsildar “is 
allowed the benefit of service rendered 
by him in the Army during the National 
Emergency as an Emergency Commis- 
sioned Officer for the period from 29th 
April, 1963 to 10th January, 1968 to- 
wards seniority and his seniority is 
_ fixed immediately below Shri Jaswant 

-Singh Rajput among- the ‘A’ class Tab- 
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sildars. His date of appointment as 
Tahsildar will be. 27th May,. 1973. 

2. Further his pay is fixed at 
Rs. 450/- P. M. in the scale of Rs. 350- 
25-500/30-650/30-800 with effect from 
8-2-1978 (his actual date of appoint- 
ment to the. post of (Tahsildar) and his 
next increment raising his pay to 
Rs. 475/- P. M. is 1-2-1979. He will not 
be entitled to any arrears of pay as 
a result of the above fixation prior to 
8-2-1978. : 

3. The above period of Army Ser- 
vice shall count for pension only after 
Shri Dhull has deposited the bonus or 
gratuity received by him from military 
authorities. 

12. The petitioner has not been able 
to point out that any of the respondents 
Nos. 3 to 18 were given seniority from 
the date of acceptance. In fact none 
of them was accepted along with him by 
letter dated 13-9-1974. 

13. The petitioner’s further grie- 
vance is that the military service of the 
Captain K. Phool Singh, Captain Khem 
Singh Lathar, Shri Inder Singh, Cap- 
tain A. R. Kohar and Captain B. K. 
Batra mentioned in para 8 of the peti- 
tion have been counted for the bene- 
fit of their seniority ete. The peti- 
tioner’s grievance is baseless. Their 
cases were different. None of them was 
given the benefit of his service from 
the date he joined as a ‘Candidate’ 
The respondent in the counter affidavit 
asserts that not a single ex-army ser- 
vice Tahsildar Candidate has been al- 
lowed the benefit of military service 
from the date of acceptance as class A 
Tahsildar candidate. 


14. The petitioner has not been able 
to make out any case of discrimination 
and violation of Arts. 14 and 16 of the 
Constitution. The -petition has no merit 
and is dismissed. We however leave 
the parties to bear their own costs. 


15. Mr. Bhagat. the learned Counsel 
appearing for the respondent, submit- 
ted that the writ petition was barred 


by res judicata and in support of his 
submission he cited a decision of this 
Court reported in AIR 1970 SC 398. 


We need not examine the submission 
for two reasons: 
(i) We have decided the case on 


merit against the petitioner and (ii) the 
petitioner obtained permission of this 
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Court to file a writ petition vide Order 
dated 5-9-1979 in S. L. P. No 4475 of 
1979 (Annexure P, -1). 


Petition dismissed. 


AIR 1981 SUPREME COURT* 1088 
(From: Award of Industrial Tribunal, 
Maharashtra)** 

V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 
Civil Appeal Nos. 2299 and 2300 of 

1979, D/- 13-11-1980. 

The Tata Consulting Engineers, Ap- 
pellant v. The Workmen employed under 
them, Respondents. 

And VICE-VERSA 


(A), Industrial Disputes Act (14 of 


1947), Sch. 3 Item 1 — Wage scale — 
Revision of — Retrospectivity — Pro- 
priety of. 


In a consulting division of a Company 
wage scale introduced in 1973 was con- 
tinued to be maintained at that level 
with slight revision some time there- 
-after. Dearness allowance and house 
rent allowance were introduced. in 1977. 
These allowances made no appreciable 
impact in neutralising the increasing 


*Notes:— Kind attention is invited to 
AIR 1981 SC 599 reported in March Part. 
Therein the minority judgment of 
Hon’ble Mr. R. S. Pathak, J. only was 
printed and the Majority judgment by 
Hon’ble Mr. V. R. Krishna Iyer and 
Mr. O. Chinnappa Reddy. JJ. could not 
be printed as unfortunately the copy 
of majority judgment was not received 
by that time. 


The readers are requested to ignore 
the Head Note and judgment reported 
as AIR 1981 SC 599. A complete copy 
‘of the judgments of both Hon'ble 
Pathak, J. and Hon’ble Chinnappa 
Reddy, J. have been since received by 
the kind courtesy of Editor, Supreme 
Court Reports. The same is now being 
reprinted with a fresh headnote on the 
basis thereof. The inconvenience caused 
to the readers is extremely regretted. 
— Ed. i 
*Award D/- 20-12-1978 of Industrial 

Tribunal Maharashtra in Ref. (L-T.) 

No. 292 of 1975. 


DY/DY/G366/80/SSG 
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cost of living. During all these years 
this division .continued to enjoy in- 
creasing profits. Charter of demand 
was made in July, 1974. On failure of 
conciliation, State Government made 
reference to Tribunal in 1975. The 
Tribunal after referring to various con- 
siderations gave retrospectivity to the 
revised pay scales ranging it back to 
1-1-1976. 

Per Majority: 

Held that Tribunal did not err in 
attaching retrospectivity to the - revised 
pay scales. (Paras 11, 19) 

(B) Industrial Disputes (Bombay) 
Rules (1957), R. 31 — Wage scale — 
Revision of — Jurisdiction of Tribunal 
— Ambit of — Award — Corrections 
under Rule 31 — When open. (Indus. 
trial Disputes Act (14 of 1947) Sch. 3, 
Item 1). 

Per O. Chinnappa Reddy, J. (for V. 
R. Krishna Iyer, J. and himself), 

Implicit and intrinsically connected 
with the question of revision of the wage- 
scales are the questions of fitment of 
employees into the wage-scales and flat 


.or ad hoc increase of salaries of work- 


men wherever considered necessary. 
An Industrial Tribunal deciding upon 
the wage scales of the employees of an 
establishment will have full liberty to 
propose ad hoc increase of salaries as 
part of the revision of wages. Fitment 
into the revised pay scales is certainly 
a part of the revision of pay scales. 
This is elementary and fundamental to 
the jurisdiction of the Industrial Tri- 
bunal in revising wage scales. 

(Para 22) 

Per R. S. Pathak, J. 

The jurisdiction given to the Tribunal 
by Rule 31 is closely circumscribed. It 
is only a clerical mistake or error 
which can be corrected and the clerical 
mistake or error must arise from an 
accidental slip or omission in the award. 
An accidental slip or omission implies 
that something was intended and con- 
trary to that intention what should not 
have been included has been included 
or what should have been included has 
been omitted. It must be a mistake or 
error amenable to clerical correction 
only. It must not be a mistake or 
error which calls for rectification by 
modification of the conscious adjudica- 
tion on the issues involved. (Para 12) 

The Tribunal made an award in re- 
spect of the wage scales of consulting 
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division of a Company. Two days after 
making of the award, the employees’ 
Union filed application under R. 31 
seeking correction of.an error therein. 
The endorsement made by the Company 
on the application did not indicate that 
the Company had any objection to the 
award being corrected. In the award 
itself the Tribunal had come to the -.con- 
clusion that the Company was in an un- 
disputed position to bear the additional 
burden. The Tribunal clearly intended 
to give an all round flat increase. How- 
ever, it was not clearly mentioned that 
all the employees were to get additional 
pay. So the application was filed under 
R. 31 which was allowed by the Tribu- 
nal. On appeal by special leave to the 
Supreme Court: 

Per Majority (R. S. Pathak, J. contra) 

Held that the omission of the words 
“to each employee” after the figures of 
pay scale as revised was clearly an ac- 
cidental slip or omission which the Tri- 
bunal was entitled to correct. It could 
not be said that the corrigendum was in 
effect a fresh award. (Paras 19, 25) 

(C) Industrial Disputes Act (14 of 
1947), Sch. 3, Item 2 — Dearness al- 
lowance — Computation — Mode — In- 
terference under Art. 136 of Constitu- 
tion — Whether open. (Constitution of 
India, Art. 136) 

Per O. Chinnapna Reddy, J. 
R. Krishna Iyer, J. and himself). 

Dearness Allowance linked to cost of 
living index is ordinarily the best and 
the most scientific method of computing 
dearness allowance. It cannot always 
be said that an illegality warranting in- 
terference under Art. 136 of the Con- 


(for V. 


stitution, is committed, if some other 
mode is adopted. (Para 26) 
Per R. S. Pathak, J.: 
It is not a universal rule that the 


dearness allowance should in all cases 
be correlated with the cost of living 
index. (Para 16) 
Per Majority: 
- Held on facts and circumstances of 
the case that the Tribunal had given 
satisfactory reasons for adopting a dif- 
ferent mode for computation of dearness 
allowance and as such it could not be 
interfered in appeal under 
of the Constitution. (Paras 26, 16) 
Cases Referred Chronological Paras 
AIR 1972 SC 2332: (1972) 1 Lab LJ 
576: 1972 Lab IC 1012 4 
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AIR 1969 SC 360: (1969) 2 SCR 113: 
1969 -Lab IC 599 16 


AIR 1963 SC 1332: (1964) 1 SCR 234 
16 
Mr. G. B. Pai, Sr. Advocate (M/s. 


Manick A. Gagrat, J. B. Dadachaniji, 
O. C. Mathur and K. J. John, Advocates 
with him). for Appellants in CA 
No. 2299 of 1979 and Respondents‘in CA 
No. 2300 of 1979; Mr. V. M. Tarkunde, 
Sr. Advocate (M/s. P. H. Parekh, S. R. 
Deshpande and Miss Manik Tarkunde, 
Advocates with him) for Respondents in 
CA 2299 of 1979 and Appellants in CA 
No. 2300 of 1979. 

R. S PATHAK, J. (Minority view) :— 
This appeal by special leave has been 
preferred by Tata Consultancy Engi- 
neers against an award dated 20th De- 
cember, 1978 of the Industrial Tribu- 
nal, Maharashtra, Bombay revising the 
wage scales of certain categories of em- 
ployees and granting various other be- 
nefits. 

2. Tata Consultant Engineers, at its 
inception, was a partnership firm but 
subsequently the partnership was dis- 
solved and in 1974 the undertaking be- 
came one of the divisions of Tata Sons 
Limited. It functions as a consulting 
organisation and a service industry, and 
does not manufacture any product or 
carry on trade. Its work force consists 
of engineers and supervisors and dif- 
ferent categories of workmen. Out of 
665 employees at Bombay. the drafts- 
men and the administrative staff num- 
ber 306, These workmen are members 
of the Tata Consultant Employees 
Union. They served a Charter of De- 
mands in July, 1974, on the appellant, 
and as their demands were not accept- 
ed and conciliation proceedings proved 
fruitless, the State Government made 
a reference of the dispute under Sec- 
tion 10 (1) (d) Industrial Tribunal, 
Maharashtra for adjudication. The Re- 
ference was numbered I-T. No. 292 of 
1975. 

8. The Union filed a statement be- 
fore the Tribunal claiming an. upward 
revision of the wage scales and dear- 
ness allowance and an increase from 
fifteen years to twenty years in the 
span for earning annual increments. It 
was urged that the Efficiency Bar, as 
a feature of the wage scales, should be 
removed. The dearness allowance, it 
was claimed, should. be granted on a 
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slab system. The claim of the Union 
was resisted by the appellant, who 
maintained that the existing wage scales 
were fair and reasonable on a region- 
cum-industry basis and that it would 
not be possible for the appellant to 
bear the additional financial burden if 
the demands of the Union were accept- 
ed. Reference was made to the politi- 
cal uncertainty in Iran which had plac- 
ed an appreciable part of the appel- 
lant’s business in jeopardy and to vari- 
ous other factors, peculiar to an engi- 
neering consultancy business, beyond 
the appellant’s control. There was 
fierce competition also, it was asserted, 
from other similar organisations. 


4. The appellant had introduced 
various pay scales in 1973 and some 
time later they were revised. There 
was no separate dearness allowance 
until January, 1977 when it was intro- 
duced for the first time. House rent 
allowance was also paid. Dearness al- 
lowance became payable at 10% of the 
basic wage subject to a minimum of 
Rs. 50/- and house rent allowance at 
30% of the basic salary. Noting those 
facts, the Tribunal observed that com- 
pared with the increased paying capa- 
city of the appellant, an inference 
drawn from the prosperity enjoyed by 
the appellant over the years, there was 
definite need for revising - the wage 
scale, It was pointed out that the dear- 
ness allowance and house rent al- 
lowance granted by the appellant made 
little impact in neutralising the cost of 
living. The need for revising the wage 
scales was not disputed by ihe appel- 
lant. In proceeding to revise the wage 
structure the Tribunal took into ac- 
count the two principles involved in the 
process, the financial capacity of the 
industry to bear the burden of an in- 
creased wage bill, and the prevailing 
wage structure on an industry-cum-re- 
gion basis. Wage scale statements were 
filed by the parties before the Tribunal 
pertaining to several engineering con- 
sultancy organisations but in the ab- 
sence of pertinent information concern- 
ing the strength of their labour force, 
the extent of their business, the finan- 
cial position for some years, the capi- 
tal invested, the precise nature of the 
business, the position regarding re- 
serves, dividends declared and future 
prospects of the company, the Tribunal 
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found that it was unable to rely on 
them as comparable concerns. Holding 
it impossible in the circumstances to 
apply the principle of industry-cum- 
region basis, the Tribunal turned to a 
consideration of the financial capacity 
of the company to bear an additional 
burden. In this connection, it proceed- 
ed on the footing that the appellant 
was a separate and independent divi- 
sion of Tata Sons Limited and had no 
“functional integrality” with the other 
divisions. Having regard to the net pro- 
fits earned by the appellant from 1968 
to 1977 it found that the acceptance of 
the demands of the Union would result 
in an increased burden of Rs. 7 crores, 
a burden which would dry up the ap- 
pellant’s resources and would be im- 
possible for it to be bear. The Union 
modified its demands but even the 
modified terms, according to the Tri- 
bunal, appeared to be on the high side 
inasmuch as the resulting total burden 
of Rs. 1.70 erores was much higher than 
the average profits could sustain. The 
particular character of the appellant, 
that it was a service industry and not 
a manufacturing concern, was taken 
into account and it was observed that 
unlike a manufacturing business there 
was little scope for diversification in the 
case of an engineering consultancy, 
Nonetheless, the Tribunal observed, 
there was every reason to expect that 
the appellant would be able to earn 
sound profits in the future, and the in- 
stability in its business activities oc- 
casioned by the turbulent political 
situation in Iran, would be, it was ex- 
pected, compensated by contracts secur- 
ed in different developing countries, 
For the purpose of determining the 
financial capacity of the appellant. the 
Tribunal followed Unichem Laboratories 
v. Their Workmen, (1972) 1 Lab LJ 576: 
(AIR 1972 SC 2332) where it was held 
that the gross profits should be comput- 
ed without making deductions on ac- 
count of taxation, development rebate 
and depreciation. It decided also that 
there was no ground for deducting the 
notional value of gratuity. Reviring the 
figures on that basis, it computed the 
annual gross profits for the year~ 1968 
to 1977 and determined the annual 
average at Rs. 26.69 lakhs. 


5. The Tribunal took note of the 
elaborate scales of wages already exist- 
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ing in the wage structure of the ap- 
pellant and decided “to modify the 
existing structure of the scales with 
flat increases in each category.” It also 
observed that the category of Draughts- 
men needed a special increase. But it 
rejected the demand of the Union for 
dearness allowance on the basis of a 
slab system, because that would have 
imposed an unacceptable burden on the 
appellant's financial capacity and there 
was no reason why the existing scheme 
of dearness allowance should be dis- 
turbed when a substantial increase was 
being made in the level of the basic 
wage. Taking into account the circum- 
stance that besides the staff of 306 
workmen represented by the Union 
there were several other employees who 
would also have to be paid, the Tribu- 
nal considered it fair, in paragraph 23 
of the award, to give a flat increase of 
Rs. 150/- in the category of Draughts- 
men and Rs. 100/- in the casc of other 
categories. It rejected the demand of 
the Union for abolishing the Efficiency 
Bar, but the span of 15 years for earn- 
ing increment was expanded in some 
grades to 20 years and some adjust- 
ments were also made in specific gra~ 
des. The Tribunal also noted that after 
the salaries of the employees. had been 
fixed in the respective scales, senior 
employees would have to be given some 
more increments in the new scales ac~- 
cording to their completed years of 
service. Taking all these factors into 
consideration, it made an award dated 
20th December, 1978 prescribing the 
following revision in the existing scales 
of wages: 
(For wage scale table see below) 


6. The Tribunal maintained the 
existing schemes of dearness allowance 
and house rent allowance, and observ- 


Grade & Category 





Peon/Helper/Sweeper 
Driver] Asstt. House- keeper/Caretaker 


Jr. Clerk-cum-Typist/Jr. Steno/Tel. Optr/ 
Receptionist/ Asstt, Record Keeper/Veh. 
Mechanic]Jr, Librarian : 

Sr, Clerk/Steno/Record Keeper! Tlx: Opera- 
tor/Xerox Operator 


Canteen Asstt, 
Draughtsman } Site Supervisor? Surveyor} 
(Diploma Holder) 
Junior Architect (Engineering Graduate) _ 
Sr. Draughtsman (Diploma Holder). 
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Office Asst/Lib, Asst/Cost Asst/ Administra. 
tive Asstt/Personnel Asstt/Comm, Asstt/ 
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ed that in view of the revised basic 
wages there would be a resultant in- 
crease in the dearness allowance and 
house rent allowance, 


7. The revised wage scales, the Tri- 
bunal directed, should take effect re- 
trospectively from Ist January, 1976. It 
also laid down the principle enabling 
the actual fitment of the workmen in 
their respective wage scales as on that 
date and also provided for the number 
of increments to which they would be 
entitled having regard to the period of 
completed service. 


8 Two days after the award was 
made, an application was made by the 
Union. stating: 

"Yn the said award, your Honour has 

observed, at the end of para 22, “In 
view of the increase that is being- al- 
jowed in the basic pay, I do not pro- 
pose to revise the existing scheme of 
Dearness Allowance.” Further, it ap- 
pears that the Tribunal intended to 
grant the increase of Rs. 150/- to each 
draughtsman and Rs. 100/- to all other 
workmen in their basic pay. However, 
this is not clearly mentioned anywhere 
in the award due to accidental slip or 
omission.” 
The Union prayed that the position may 
be clarified and the award corrected 
accordingly. On the same date, the Tri- 
bunal disposed of the application by the 
following order: 

“There can be no doubt a flat in- 
crease of Rs. 150/- to each of the em- 
ployees in the category of Draftsmen 
and of Rs. 100/- to each employee in the 
other categories has been granted under 
my award. The same has been made 
clear in paragraph No. 23, but it ap- 
pears that the words “to each emplo- 
yee” after the figure “Rs. 150/-” were 


Existing Grade/Scale Revised Grade/Scale 


“Rs. 250-10.300-EB-10-400 Rs, 850-10-450-15-600 
Rs. 300-10-420-EB-15-540 Rs. 400-15.520-20-660 


` EB-25-785, 
Rs, 850-15.425-EB.20-625. Rs. 450.20.550-25.800- 
EB.25-725 


EB.30-950 
Rs, 450.20.580-EB.80-860. Rs, 550-25.675.30-975-. 
. EB.85-1000 EB-40- 1175 
Rs. 590-380-740 - EB. 35- Rs, 690 - 35 - 865 - 40- 
1020-EB-40-1300 


1265-EB.45-1490 
Rs. 880-30-620-40.- 1020- Rs, 530-40-730-50-1230- 
EB.59-1820 EB.60-1580 
Rs, 760-40-1000.50-1800 Rs, 860-1160-60.1700 
Rs, 1000 - 50 - 1800 - 60- Rs, 1100-60 - 1840 - 70- 
1600.75-1750 


1690.80-2010, 
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omitted. Similarly, the same words “to 
each employee’ after the {gure “100” 
were omitted. When the award is sent 
for publication, a necessary corrigendum 
be made in the award and the aforesaid 
words after the figures Rs. 150/- and 
Rs. 100/- be added. It may be mention- 
ed that only from that point of view 
viz. to grant flat increase of Rs. 150/- 
and of Rs. 100/- to the employees in 
the category of Draftsmen and the other 
categories respectively that a burden 
statement was called for from the com- 
pany and the same was submitted (vide 
Ex. C-51). The fitment has also to be 
done only after the flat increase is ad- 
ded to the present basic salary of 
each employee. I-do not think that 
any problem would arise for interpre- 
tation of the award. Since the award 
has been already signed. I do not think 
anything further can be added to this 
award. 
Sd/- K. N. Wani 
INDUSTRIAL TRIBUNAL.” 


9. In this appeal, the learned coun- 
sel for the appellant had covered a 
wide field, but in the end he states 
that the appellant is aggrieved by two 
matters only. One is the retrospectivity 
attached to the revised wage scales, and 
the other is the flat increase given to 
each employee of Rs. 150/- in the cate- 
gory of Draftsmen and Rs. 100/- in 
other categories resulting from the 
order dated 22nd December, 1978. 


10. The workmen have filed an ap- 
peal by special leave, Civil Appeal No. 
2300 of 1979, in which they have chal- 
lenged the rejection by the Tribunal of 
their claim in respect of dearness al- 
lowance which, they contend, should be 
pegged to the cost of living index and 
should not be a fixed amount. 

11. Considering the appeal of Tata 
Consulting Engineers first, the conten- 
tion of learned counsel for the appel- 
lant is that having regard to the finan- 
cial capacity of the appellant the Tri- 
bunal erred in making the wage scales 
retrospective and, in any event, in 
ranging the retrospectivity back to Ist 
January, 1976. We have been taken 


through some of the material on the 
record in the attempt to support the 
contention, but after giving careful 


thought to the matter, I think there is 
ample justification for what the Tribu- 
nal did. It must be remembered that 
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although the wage scales were intro- 
duced as long ago as 1973 they were 
maintained at that level except for a 
slight revision some time thereafter. No 
dearness allowance was paid until the 
beginning of 1977 and the house rent 
allowance also was introduced about 
that time. The cost of living had gone 
on increasing from 1972 onwards and, 
as the Tribunal has found, the dearness 
allowance and house rent allowance 
made no appreciable impact in neutra- 
lising the increasing cost. During al 
these years, the. appellant had continu- 
ed to enjoy increasing profits; nonethe- 
less the emoluments received by the 
workmen did not receive the impress 
of the appellant’s growing prosperity. 
The Charter of Demands was pre- 
sented by the Union in July, 1974 and 
when conciliation proceedings failed the 
State Government made the reference 
to the Industrial Tribunal in 1975. The 
Tribunal has referred to various con- 
siderations which prevailed with it in 
giving retrospectivity to the revised pay 
scales. They are considerations whici 
cannot be ignored. Accordingly, the’ 
contention raised on behalf of the ap- 
pellant against retrospectivity of the 
wage scales must be rejected. 


12. The challenge embodied in the 
second contention against the amend- 
ment of the award is more serious. It 
is urged that the amendment results in 
the inclusion of a flat increase of 
Rs. 150/- toeach workman in the case of 
Draughtsman and Rs. 100/- to each work- 
man in the case of other categories, a 
result wholly unwarranted, itis said, by 
the intent of the original award and, 
therefore, falling beyond the jurisdiction 
of the Tribunal. In making the applica- 
tion of 22nd December, 1978, the Union 
invoked the jurisdiction of the Tribunal 


under Rule 31 of the Industrial Dis- 
putes (Bombay) Rules. 1957. Rule 31 
provides : 

“31. The Labour Court, Tribunal 


or Arbitrator may correct any clerical 
mistake or error arising from an acci- 
dental slip or omission in any award it 
or he issues.” 

The jurisdiction given to the Tribunal 
by Rule 31 is closely circumscribed. It 
is only a clerical mistake or error which 
can be corrected, and the clerical mis- 
take or error must arise from an acci- 
dental slip or- omission in the award. 
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An accidental slip or omission implies 
that something was intended and can- 
trary to that intention what should not 
have been included has been included 
or what should have been included has 
been omitted. It must be a mistake or 
error amenable to clerical correction 
only. It must not be a mistake or error 
which calls for rectification by modi- 
fication of the conscious adjudication on 
the issues involved. 


13. Is the instant case one where the 
amendment made by the Tribunal in 
the original award can be said to cor- 
rect a mere clerical mistake or error 
arising from an accidental slip or omis- 
sion? To answer the question, it is 
necessary to examine the basis of the 
award and the intent which flows from 
that basis. The terms of reference in the 


State Government’s order required the - 


Tribunal to revise the scales of pay 
and dearness allowance, and there was 
no mention of giving any ad hoc in- 
crease in the basic pay of individual 
workman. It would do well to recall 
that the claim of the Union filed be- 
fore the Tribunal also centred on the 
need to revise the wage scales. That 
was the main issue between the parties. 
It is to the task of revising the pay 
scales that the Tribunal addressed itself, 
and throughout the material part of 
the award it is that task which held 
its focussed attention. The financial 
capacity of the appellant, and the relat- 
ed study of its annual profits from 1968 
to 1977, were examined from that view 
point. The sufficiency of the existing 
pay scales was considered in detail, and 
regard was had to their original struc- 
ture and the accretions made subse- 
quently by way of dearness allowance 
and house rent allowance. For the pur- 
pose of restructuring the pay scales 
the Tribunal ruled. on the paying capa- 
city of the appellant, both with refer- 
ence to the profits of the preceding year 
as well as the prospects of the future. 
The financial capacity. as the Tribunal 
observed, constituted one of “the prin- 
` ciples which are required to be follow- 
ed in the fixation of the wage struc- 
ture.” A clear statement of its intention 
is found in paragraph 22 of the award, 
where: the Tribunal stated: - 
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“I only propose to modify the exist- 
ing structures of the scales with flat in- 
creases in each category.” 


No ad hoc increase to the pay of each 
individual workman was intended. And 
that is confirmed by what was stated 
in paragraph 23 of the award: 


“Considering this outgoing the flat 
increase of Rs. 150/- in the category of 
Draughtsman and Rs. 100/- in the case 
of the other categories would be fair.” | 
It will be noted that the pay scales of 
different categories were being restruc- 
tured, and the flat increase envisaged 
there related to an increase in the gene- 
ral pay scales of different categories. 
Individual workmen were not present 
to the mind of the Tribunal. That the 
increase was pertinent to the general 
pay scales in the revised wage structure 
is patently clear from a comparison of 
the existing pay scales and the revised 
pay scales. The comparative table of 
existing pay scales and the revised pay 
scales has been reproduced earlier. The 
revised pay scales of all categories, ex- 
cept the category of Draughtsmen, 
shows an increase of Rs. 100/- in the 
initial pay fixed in each scale, the in- 
crease in ‘the case of the category of 
Draughtsmen being Rs. 150/-. There’ was 
only one increase contemplated in the 
award in paragraph 23 of the award, 
and it is more than plain that the in- 
crease was the one incorporated in the 
revised pay scales pertaining to diffe- 
rent categories. No second flat increase 
was envisaged at all. The amendment 
made by the Tribunal has the effect of 
providing a second increase, this time to 
each individual workmen. If, as the 
Tribunal has stated in the amendment 
order, the increase in naragraph 23 was 
intended to apply to each individual 
workman, there is nothing in the body 
of the award to form the foundation 
on which the actual figures in the re- 
structured pay scales can be made to 
rest. There will be no explanation why 
the initial start of the revised pay scales 
has been increased by Rs, 150/- in the 
ease of the category of Draughtsmen 
and Rs. 100/- in the case of other cate- 
gories. Considering the fitment of the 
workmen in the revised scales, it was 
stated in the award that a workman 
found drawing a salary . less than the 
beginning of the grade would -be step- 
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ped upto the beginning of the grade and 
if his pay fell between two steps in the 
reclassified pay scales the basic pay was 
to be fixed at the step higher in the 
revised scale. Conspicuous by its ab- 
sence is any reference to a flat increase 
in the pay of an individual workman. 
Even when considering the range of 
permissible retrospectivity the Tribunal 
Stated in the award: 


‘In view of the revision of the wage 
scales, there would be consequent in- 
crease in the dearness allowance and 
the house rent allowance.” 

And the clinching circumstances of all 
is that the award was made on the 
basis that the overall financial load ac- 
cording to paragraph 33 of the award 
would be to the tune of about Rs. 5 
lakhs. It was that figure which the Tri- 
bunal had in mind against the back- 
drop of the gross annual figures when 
it made the revised pay scales retro- 
spective from ist January, 1976. This 
liability taken with the liability accru- 
ing on the need to increase the salaries 
of the other staff determined the Tri- 
bunal’s deliberations in regard to the 
several features of the award, includ- 
ing the grant of increments related to 


completed periods of service, the ex- 
pansion of the span from 15 years to 
20 years for earning increments, and 


other benefits. It cannot be the case of 
the Union that the figure of Rs. 5 lakhs 
mentioned in paragraph 33 of the award 
represented the result of adding a flat 
increase to the pay of each workman 
in addition to the benefits conferred by 
the revised pay scales and other 
awarded reliefs. 


14. In its order of 22nd December, 
1978, the Tribunal has referred to the 
statement (Exhibit C-51) filed by the 
appellant when called upon to indicate 
the increased financial burden appre- 
hended by it. The Tribunal has relied 
on this statement as evidence showing 
that the appellant knew that a flat in- 
crease of Rs. 150/- and Rs. 100/- was 


intended to each of the employees in. 


the category of Draughtsmen and the 
other categories. In so construing the 
statement, Exhibit C-51, the Tribunal 
has grievously erred. It seems from a 
perusal of the document, Exhibit C-51, 
that it is a statement giving trial figu- 
res of the increased financial load on 
different bases. On the basis that asum 
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of Rs. 150/- per month was added to 
the pay of each Draughtsman and a 
sum of Rs. 100/- was added to the pay 
of every other workman, who belonged 
to the Union staff, the financial load 
would increase to Rs. 9,22,032/-. Like- 
wise, if a flat increase of Rs. 100/- was 
given to individual workmen of all 
categories, including Draughtsmen, the 
increased financial load would total Rs. 
7,64,256/-. The statement then goes on 
to indicate that if a flat increase of 
Rs. 75/- per month were given to indi- 
vidual workmen of all categories the 
total increase would be Rs. 5,78,220/-. 
Again, if the flat increase is Rs. 65/- 
per month to the individual workmen of 
all categories, the additional load would 
total Rs. 4,97,772/-. Finally, on the basis 
that the individual Draughtsman would 
be given an increase of Rs. 75/- per 
month and the individual workmen of 
other categories Rs. 50/- per month, the 
additional load was calculated at Rs. 
4,63,092/-. It will be noted that the 
Statement, Exhibit C-51, was prepared 
on the basis of the employees’ strength 
as in December, 1971. A similar state- 
ment was prepared on the basis of the 
employees’ strength as in September, 
1978. These statements cannot be re- 
garded as evidence that the appellant 
was cognizant of the intention of the 
Tribunal to provide a flat increase to 
the pay of each workman. The state- 
ment afforded an indication merely of 
what the additional financial load would 
be if a flat increase was given to the 
individual workman on the alternative © 
bases set forth therein. None of the 
alternatives was actually adopted by the 
Tribunal, because when the award was 
made the Tribunal proceeded instead to 
restructure the wage scales by the addi- 
tion of Rs. 150/- in the case of the cate- 
gory of Draughtsmen and Rs. 100/- in 
the case of other categories to the ini- 
tial pay in the wage scales pertaining 
to those categories. The addition was 
integrated asa feature of the wage 
scales; it was not regarded as an addi- 
tion to the pay of each individual 
workman. 

15. It seems that the Tribunal was 
betrayed by a curious confusion in ac- 
cepting the plea of the Union that a 
flat increase to the pay of each work- 
man was intended in the original wage 
and, consequently, it fell into the error 
of amending the award. The evidence 
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contained in the award throughout 
provides incontrovertible proof that this 
flat increase was never originally in- 
tended in the award. The amendment 
has resulted in the Tribunal making, as 
it were, a supplementary award, where- 
by a further relief is being granted be- 
yond that granted in the original award. 
The original award was completed and 
signed by the Tribunal, and it cannot 
be reopened now except for the limited 
purpose of Rule 31. In travelling out- 
side and beyond the terms of the origi- 
nal award, the Tribunal has commit- 
ted a jurisdictional error. Our attention 
has been drawn to what purports to 
be an endorsement by the counsel for 
the appellant on the application dated 
22nd December, 1978 filed by the Union 
before the Tribunal to the effect that 
the appellant would submit to what- 
ever the Tribunal decided, and it is 
urged that the appellant is bound by 
the order made on the application. It 
is an accepted principle that consent by 
a party cannot confer jurisdiction on a 
court. What is without jurisdiction will 
remain so. In the circumstances the 
order of 22nd December, 1978 is invalid 
so far as it amends paragraph 23 of the 
original award. The corrigendum 
amending the award in consequence is 
liable to be quashed. The second con- 
tention of the appellant is entitled to 
succeed. 


16. I shall now consider Civil Ap- 
peal No. 2300 of 1979 filed by the 
workmen. The only contention of . the 
workmen is that the Tribunal should 
have fixed the dearness allowance in 
communion with the cost of living in- 
dex. It is wrong in principle, it is said, 
to provide a fixed dearness allowance. 
Reliance was placed on The Hindustan 
Times Ltd, New Delhi v. Their Work- 
men (1964) 1 SCR 234 at p. 247: (AIR 
1963 SC 1332) where it was observed by 
this Court that dearness allowance 
should not remain fixed at any figure 
but should be on a sliding scale in 
arder to neutralise a portion of the im- 
erease in the cost of living. Reference 
was also made to Bengal Chemical and 
Pharmaceutical Works Limited v. Its 
Workmen (1969) 2 SCR 113: (AIR 1969 
SC 360). Now, it is not a universal rule 
that the dearness allowance should in 
all cases be correlated with the cost of 
living index. The Tribunal. in the pre- 
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sent case, considered the matter and} 
found it sufficient and in accord with 
justice that the wage scales should be 
restructured with suitable increments 
provided therein. It noted that dearness 
allowance was being granted by the ap- 
pellant at 10 per cent of. the salary 
subject to a minimum of Rs. 50/- and 
house rent allowance at 30 per cent of 
Having regard to the 
not inconsiderable improvement in the 
level of the basic wage, it observed that 
there would be a consequent increase 
in the dearness allowance and house 
rent allowance. In view of the increase 
so secured, the ‘Tribunal rejected the 
suggestion that a slab system should be 
introduced in the dearness allowance or 
that there should be any other modi- 
fication of the principle on which dear- 
ness allowance was being presently 
granted. It declared that the cumulative 
effect of an improved wage structure 
together with dearness allowance ope- 
rating on a slab system would throw 
an impossible burden of about Rupees 
1 crore on the financial capacity of the 
appellant. It was open to the Tribunal 
to adopt the position which it did If 
the dearness allowance is linked with 
the cost of living index the whole 
award will have to be reopened and 
the entire basis on which it has been 
made will have to be reconsidered. The 
award isa composite document in 
which the several elements of increased 
wage scales, larger increments, longer 
span of 20 years for earning increments, 
dearness allowance at 10 per cent of 
the basic wage. besides several other 
benefits, have been integrated into a 
balanced arrangement in keeping with 
what the Tribunal has found to be the 
financial capacity of the appellant. It is 
not possible to maintain one part of 
the award and supersede another. 


17. Accordingly, the appeal filed by 
the workmen must fail. 


18. In the result, Civil Appeal No. 
2299 of 1979 is allowed in part in so 
far that the order dated 22nd Decem- 
ber, 1978 of the Industrial Tribunal, 
Maharashtra, Bombay is quashed tothe 
extent that it modifies the original 
award dated 20th December, 1978. and 
the corrigendum made consequent 
thereto is also quashed. Civil Appeal 
No. 2300 of 1979 is dismissed. There 
is no order as to costs, 
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O. CHINNAPPA REDDY, J. (On 
behalf of V. R. Krishna Iyer, J. and 
himself) (Majority view):— 19. We 
have had the advantage of perus- 
ing the judgment prepared by our 
learned brother Pathak, J. We agree 


with him that Civil Appeal No. 2300 of 
1979 should be dismissed. We also agree 
with him that Civil Avpveal No. 2299 of 
1979 should also be dismissed in so far 
as it relates to the award dated Decem- 


ber 20, 1978. However, we do not 
agree with our learned brother that 
Civil Appeal No. 2299 of 1979 should 


be allowed in so far as it relates to the 
order dated December 22. 1978 of the 
Industrial Tribunal which purports to 
correct the award dated December 20. 
1978. In our opinion, Civil Appeal No. 
2299 of 1979 should be dismissed in its 
entirety. 


20. We do not propose to give our 
reasons to the extent we are in agree- 
ment with Pathak, J. and we propose 
to state our reasons for the disagree- 
ment only. 


21. It is needless to recapitulate all 
the basic facts which have been set out 
in the judgment of Pathak, J. The 
Award of the Industrial Tribunal was 
made on December 20, 1978. On Decem- 
ber 22, 1978, that is to say, two days 
after the Award was made and when 
everything must have been fresh to the 
minds of the ‘Tribunal. the respective 
parties and their Advocates, the em- 
ployees Union made an application 
under Rule 31 of the Industrial Dis- 
putes (Bombay) Rules 1957 seeking a 
correction of an error, which it was 
claimed, had crept into the Award. The 
application was as follows: 


‘In the above reference your honour 
was pleased to pass an award on 20th 
December, 1978. 


In the said award, your Honour has 
observed, at the end of Para 22, ‘In 
view of the increase that is being al- 
lowed in the basic pay, I do not pro- 
pose to revise the existing scheme of 
Dearness Allowance’. Further it ap- 
pears that the Tribunal intended to 
grant the increase of Rs. 150/- to each 
draughtsman and Rs. 100/- to all other 
workmen in their basic pay. However. 
this is not clearly mentioned anywhere 
in the award due to accidental slip or 
omission. s : 
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The Union therefore prays the 
honourable Tribunal to clarify the posi- 
tion and correct the award according- 
ly”. 

On this application, the Advocate for 
the employer company made the fol- 
lowing endorsement : 

“Submitted to whatever this Hon’ble 
Tribunal desires to do.” 

Thereafter the Tribunal made an order 
on the same day in the following terms: 

“There can be no doubt that a flat 
increase of Rs. 150/- to each of the em- 
ployees in the category of Draftsmen 
and of Rs. 100/- to each employee in 
the other categories has been granted 
under my award. The same has been 
made clear in paragravh No. 23, but it 
appears that the words “to each em- 
plovee” after the figures “Rs. 150/-" 
were omitted. Similarly. the same words 
“to each emplovee” after the figure 
“100” were omitted. When the award is 
sent for publication. a necessary corri- 
gendum be made in the award and the 
aforesaid words after the figures Rs. 
150/- and Rs. 100/- be added. It may 
be mentioned that only from that point 
of view viz. to grant flat increase of 
Rs. 150/- and of Rs. 100/- to the em- 
ployees in the category of Draftsmen 
and the other categories respectively 
that a burden statement was called for 
from the company and the same was 
submitted (vide Ex. C-51). The fitment 
has also to be done only after the flat 
increase is added to the present basic 
salary of each employee. I do not think 
that any problem would arise for inter- 
pretation of the award. Since the award 
has been already signed. I do not think 
anything further can be added to this 
award.” 

This order was made in the présence 
of Shri Manek Gagrat Advocate for the’ 
Company and Shri N. P. Mehta, Advo- 
cate for the workmen. The endorse- 
ment made on the application by the 
Advocate for the comvany does not 
indicate that the company had any ob- 
jection to the award being corrected as 
sought by the employees union. On the 
other hand the endorsement reads as 1f 
there was tacit agreement on the part 
of the Company to the correction 
sought by the union. The order dated 
December 22. 1978 of the Tribunal also 


does not reveal that there was any 
opposition by the company to the av- 
plication for correcting the award, 
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Even so we propose to examine whether 
the correction sought by the employees 
union was within the bounds of the au- 
thority of the Tribunal or whether it 
was, in effect, a fresh award. 


22. The primary and basic question 
considered by the Industrial Tribunal. 
in making the - award dated December 
£0, 1978 was the question of revision of 
the wage scales. Implicit and intrinsi- 
leally connected with the question of 
revision of the wage scales were the 
questions of fitment of employees into 
the wage scales and flat or ad hoc in- 
crease of salaries of workmen wher- 


jever considered necessary. It cannot 
possibly be doubted that an Industrial 
Tribunal deciding upon the wage 





scales of the employees of an establisk- 
ment would have full liberty to propose 
lad hoc increase of salaries as part of 
|the revision of wages. Nor can it be 


doubted that fitment into the revised 
pay scales is certainly a part of the 
revision of pay scales. This in our 


‘opinion is elementary and fundamental 
ito the jurisdiction of the Industrial Tri- 
ibunal in revising wage scales. 


23. In the present case the Industrial 
Tribunal ona consideration of the 
material placed before it came to the 
conclusion that the company was in an 
undoubted position to bear the addi- 
tional financial burden. At the end of 
paragraph 15 of the Award, the Tribn- 
nal stated: “But there can be no doubt 
that the company can very well bear 
the additional burden. The question is 
what should be the extent of such a 
burden?” At the end of paragraph 18 
of the award the Tribunal said: “A 
mere reading of Exhibit U-15 will im- 
mediately dispel the mis-givings about 
the future of the present company. For 
some years to come this is likely to be 
one of the few Consulting Engineers 
who will be securing major contracts’. 
Again in Paragraph 19 it was said: “T 
have no doubt that the present Com- 
pany would be able to bear the addi- 
tional burden for the vears to come 
This is further borne out {from the 
trading results of the Company for the 
year 1968-69 to 1977. The profits have 
increased all along. The copy of the 
letter dated July 23, 1973, along with 
the Annexures from the Company to 
the Director General, Posts and Tele- 
graphs, Delhi (Ex. C-27) indicates the 
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important projects the Company was 
handling in India and abroad, and the 
amount of foreign exchange earned and 
repatriated. I will, therefore, proceed 
on the ground that the present Com- 
pany can bear the additional financial 
burden”. Finally at the end of Para- 
graph 21 the Tribunal said: "In view 
of this position, the Company can easily 
bear some burden that might fall as a 
result of the upward revision of the 
wage scales. The question is to what 
extent the relief should be given to the 
employees?” 


24. After expressing himself in cate- 
goric terms about the capacity of the 
company to bear the additional financial 
burden. the Tribunal went on to say: 
“I only propose to modify the existing 
structure of the scales with flat ın- 
creases in each category”. The Tribunal 
then considered the question whether 
Draftsmen should get a higher flat in- 
crease and the question whether the 
existing scheme of Dearness Allowance 
should be revised. The Tribunal then 
observed: “aa the flat increase of 
Rs. 150/- in the category of Draftsmen 
and Rs. 100/- in the case of the other 
categories would be fair’. , Thereafter 
various other matters were considered 
and finally the Tribunal revised the wage 
scales in the manner already mentioned 
by my brother Pathak, J. The question 
of “Fitment” was then considered in 
the following manner: 


“34. Fitment :— 


If as on 1st January. 1976, an em- 
ployee is drawing a salary less than 
the beginning of the respective grade, 
he should be first stepped up to the 
beginning of the grade. If the pay of 
an employee does not coincide with any 
step in the revised pay scale, and falls 
between two steps in the re-classified 
pay scales. the basic pav of that em- 
ployee shall be fixed at the step higher 
in the revised scale. 


35. After fixing the salary of the em~ 
ployees in the scales as above, the em- 
plovees should be given increments in 


_the new scales as noted below: 


(ü) Employees who have completed 5 
years or more as on Ist January, 1976. 
3 increments. 

(ii) Employees who have’ completed 
4 years of service as on lst Jan. 1976, 
2 increments. 
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(iii) All other employees with more 
than one year’s service shall be given 
one increment”, 


Now, if, without any flat or ad hoc in- 
crease of salary, the workmen were to 
be fitted into the revised scales of pay, 


it would obviously result in serious 
anomalous situations. In the case of 
several senior employees, the revised 


scale would yield but a very small and 
almost a token increase in the size of 
‘the pay packet whereas the junior em- 
ployees would get a large benefit. 
While workmen raising mdustrial dis- 
putes for revision of wage scales are 
certainly minded about their future pro- 
spects in the matter of wages, they, 
surely would be more concerned with 
the immediate benefits accruing to 
them. That was why the Industrial Tri- 
bunal thought that an all round flat 
increase of Rs. 150/- in the case of 
draftsmen and Rs. 100/- in the case of 
other workmen was called for. It was 
clearly so intended by the Tribunal as 
is evident from the reference to “flat 
increase of Rs. 150/- in the category of 
Draftsmen and Rs. 100/- in the case of 
the other categories”. Since there was 
to be a flat increase of Rs. 150/> and Rs. 
100/- in the case of draftsmen and other 
workmen respectively, the revised wage 
scale had necessarily to commence with 
figures Rs. 150/- and Rs. 100/- above 
the existing wage scales. Immediately 
after the award was pronounced, while 
the iron was still hot as it were, the 
employees apparently realised that the 
employer might take advantage of the 
circumstance that it was not clearly 
mentioned in the award that all the 
employees were to get additional pay of 
Rs. 150/- and Rs. 100/- respectively and 
might contend that the Tribunal had 
only revised the wage scales by increas- 
ing the salary on entry into the service 
and restructuring the scale of pay and 
never granted any ad hoc increase of 
salary to all employees. Therefore, they 
filed an application before the Tribunal 
for correcting the award so as to bring 
out what was intended. As it has now 
turned out what the employees appa- 
rently suspected the employer might 
contend, is precisely what the emplover 
is not contending, though the emplover 
did not choose to so contend before the 
Industrial Tribunal itself when the em- 


ployees filed the application for rectifi- 


i 
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cation. The application before the Tri- 
bunal was filed under Rule 31 of the 
Bombay Industrial Disputes Rules 1957 
which is as follows: 


“A Board, Court, Labour Court, Tri- 
bunal or Arbitrator may, at any time, 
suo motu or on an application made by 
any of the parties concerned, may cor: 
rect any clerical mistake or error 
arising from an accidental slip or omis- 
sion in any proceedings, report, award 
or as the case may be, decision”. 

25. The omission of the words to 
each employee first after the figure Rs. 
150/- and again after the figure Rs. 
100/- was clearly an accidental slip or 
omission which the Tribunal was entitl- 
ed to correct. We are unable to see 
how it can be held to be otherwise. We 
are not impressed with the submission 
of the learned counsel for the Company 
that the corrigendum was in effect a 
fresh award. We, therefore, see no 
ground for quashing the. order dated 
December 22. 1978 of the Tribunal. The 
result of the foregoing discussion is that 
Civil Appeal No. 2299 of 1979 has to 
be dismissed in its entirety. 


26. We have already indicated that 
we agree with our brother Pathak, J. 
that the appeal (Civil Appeal No. 2300 
of 1979) filed by the workmen should 
aiso be dismissed. While we find lot of 
force in the submission of Shri V. M, 
Tarkunde, learned counsel for the work- 
men that Dearness Allowance linked to 
cost of living index is ordinarily the 
best and the most scientific method of 
computing dearness allowance, it cannot 
always be said that an illegality war- 
ranting interference under Article 136 
is committed if some other method is 
adopted. The Tribunal has given satis- 
factory reasons for adopting a different 
mode and we are not disposed to inter- 
fere with the award of the Tribunal. In 
the result both the appeals are dismiss- 
ed without any order as to costs. 


ORDER 
27. In view of the opinion of the 
majority both the appeals are dismissed 
and there is no order as to costs. 


Appeals dismissed, 
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AIR 1981 SUPREME COURT 1099 
(From: Andhra Pradesh) 
A. P. SEN AND E. S. 
VENKATARAMIAH, JJ. 
Civil Appeals Nos, 383 of 1976 ete, 
D/- 18-2-1981. 


Chief Secretary to Government of 


Andhra Pradesh and another, Appel- 
lants v. V. J. Cornelius ete, Respon- 
dents. 


Constitution of India, Art. 309, Pro- 
viso — Andhra Pradesh Revised Scales 
of Pay Rules (1969), R. 5 (2) — Power 
to withhold Selection Grade Pay 
Scales — Earlier U. O. Note No. 808/ 
PC/69/-I, D/- 26-7-1969 struck down by 
High Court as unconstitutional — Ef- 
fect — Replacement of it by sub-rule 
(2) of Rule 5 does not cure constitu- 
tional vice inherent in the Govern- 
mental action —- Rule 5 (2) is wiped 
out for all purposes — Re-fixation to 
be done as if sub-rule (2) never existed. 
W. P. No. 4459 of 1972, D/- 12-8-1974 
(Andh Pra), Referred. (Paras 7, 9) 


Cases Referred: Chronological Paras 


(1974) W. P. No. 4459 of 1972, D/- 12-8- 
1974 (Andh Pra), D. Krishnamurthy 
v. State of Andhra Pradesh 6, 7,9 

(1973) Judgment delivered by O. Chinn- 
appa Reddy, J. in S. A. Prabhakar 
v. Govt. of Andhra Pradesh on 26-12- 


1973 (Andh Pra) 4 
AIR 1969 SC 118: (1968) 3 SCR 575: 
1969 Lab IC 100 8 


SEN, J.:— This and the connected 
133 appeals by special leave and seven 
special leave petitions directed against 
various judgments and orders of the 
Andhra Pradesh High Court and the 
Andhra Pradesh Administrative Tribu- 
nal, raise a common question: Whe- 
ther itis permissible for the State 
Government of Andhra Pradesh to en- 
force sub-rule (2) of Rule 5 of the 
Andhra Pradesh Revised Scales of Pay 
Rules, 1969 (hereinafter referred to as 
‘the Rules’) issued by the State Gov- 
ernment under Proviso to Article 309 of 
the Constitution. That depends on whe- 
ther the Government is competent to 
withhold the Selection Grade pay scales 
contrary to FR. 22 (a) (ii) to which 
the respondents were entitled on their 
being appointed to Selection Grade 
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Posts. The Government tries to justify 
such fixation of pay at a lower level 
than the minimum of the Selection 
Grade pay scales on the basis that it 
was to ensure that seniors holding 
higher posts do not draw in such higher 
posts a pay less than what is drawn by 
their juniors in the lower posts in the 
Selection Grade. 


2. The litigative propensities of the 
Government know no bounds. The 
Government still assumes that it is 
within their powers to fix the pay 
of the respondents lower than the 
minimum of the pay scales of the 
Selection Grade posts to which they 
were promoted, although the High 
Court has unequivocally struck down 
the impugned sub-r. (2) of R. 5 of the 
Rules as ultra vires the State Govern- 
ment being violative of Arts, 14 and 
16 of the Constitution and being con- 
trary to FR. 22 {a) (ii). It is somewhat 
unfortunate that the Government should 
have embarked upon this course of ac- 
tion, thereby subjecting thousands of 
their employees into this fruitless litiga- 
tion, which is nothing but an exercise 
in futility, resulting in wasteful ex- 
penditure of public money. We wish 
to impress upon the Government that 
they are in duty bound to respect the 
judgments and orders of the courts pro- 
nouncing upon the constitutional vali- 
dity of the various rules, orders and 
notifications issued by the Executive. 


3. To bring out the point involved, 
it is necessary to state a few facts. By 
G. O. Ms. 173, Finance, dated June 13, 
1969, the State Government issued the 
Andhra Pradesh Revised Scales of Pay 
Rules, 1969, providing for revision of 
pay and creation of Selection Grade 
posts, the number of such Selection 
Grade posts for every category being 
limited to 15% of the total number of 
posts in that category. with a view to 
implement the recommendations of the 
one-man Pay Commission appointed for 
the purpose. The Selection Grade scale 
was fixed by adding three increments 
to the maximum of the revised scale 
of pay. The pay scales for the Selec- 
tion Grade so fixed were found to have 
a higher start than the minimum pay 
prescribed for the next higher category 
of posts. Some of the senior persons 
holding permanent posts in one cate- 
gory, but holding posts in the next 
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higher category on promotion were 
found to draw less pay in the higher 


posts as compared to their juniors in 


the lower category who were given the 


Selection Grade scale of pay. The 
Government felt that this would result 
in serious discontentment among the 
senior employees holding higher posts 
but drawing less pay than the mini- 
mum prescribed for the Selection Grade 
in the lower category. At a meeting 
of the Secretaries to Government held 
on June 24, 1969, it was decided to set 
right this anomalous position. by the 
issue of an executive order. Conse- 


quently, the Government issued a de- 
partmental instruction in U. O. Note 
No. 808/PC/69-I dated July 26, 1969, 


directing that the pay of an employee 
placed in the Selection Grade shall be 
so fixed as not to exceed the pay of his 
seniors working in the higher post on 
promotion. Para 3 fiii) of the U. O. 
Note was as follows: 

(iii) Since in many cases, the mini- 
mum of the ‘selection grade’ is higher 
than the minimum of the next higher 
grade, there is a possibility of a junior 
appointed to ‘selection grade’ hereafter 
drawing more pay than his senior who 
has already been promoted to higher 
grade. With a view to avoid such an 
anomaly, it will be necessary to pre- 
scribe that a person promoted toa 
‘selection grade’ shall draw the min:- 
mum of the ‘selection grade’ provided 
that if his senior in the higher promo- 
tion category should be drawing 
than such minimum his pay shall be 
limited to the pay being drawn by 
such senior. in his own scale. 


4. The direction contained in para 3 
(iii) of the aforesaid U. O. Note was 
struck down by 
in S. A. Prabhakar v. 
of Andhra Pradesh by his judgment 
dated December 26, 1973, on the 
ground that the executive instruction 
could not prevail over FR 22 (a) (ii) 
and secondly, fixation of pay at any- 
thing lower than the minimum of the 
scale of pay sanctioned for the Selec- 
tion Grade posts was violative of Arts. 
14 and 16 and was also contrary to 
the Directive Principles of State Policy 
ershrined in Art. 39 of the Constitution, 
according to which there shall be equal 
pay for equal work. The learned Judge 
was of the view that the Government 
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having created Selection Grade posts 
carrying a certain scale of pay and 
having appointed persens to those posts, 
it was not open to them to allow that 
pay to some and deny to others on the 
ground that their seniors working else- 
where were not drawing the same scale 
of pay. ` p 

5. The Government preferred a Let- 
ters Patent Appeal against the judg- 
ment of Chinnappa Reddy, J., and made 
a grievance that while the writ peti- 
tion was pending the offending U. O. 
Note (No. 808/PC/69-I dated July 26, 
1969) had been substituted by sub-r. (2) 
of R. 5 of the Rules issued under G. O. 
Ms. 215. Finance. dated September 5, 
1973. with retrospective effect from 
March 19. 1969. That being so, the 
Division Bench dismissed the appeal 
cbserving that the appropriate remedy 
was to file a review petition, Against 
the judgment of the Division Bench, the 
Government preferred a petition for 
grant of special leave in the Supreme 
Court under Art. 136 of the Constitu- 
tion, being SLP (Civil) No. 1878 of 1975 
and this Court issued a show cause 
notice to the respondents on September 
28, 1975. But the Special Leave Peti- 
tion was ultimately dismissed as with- 
drawn on October 27, 1978, in view of 
the fact that a review petition had been 
filed. 


6. Sub-r. (2) of R. 5 of the Rules, 
inserted by G. O. Ms. 215, Finance, 
dated September 5, 1973, reads: 

(2) Notwithstanding anything con- 
tained in sub-rule (1) or any other rule 
relating to fixation of pay. if a person 
in any post is promoted or appointed to 
the selection grade in that post he shall 
draw the minimum of such selection 
grade provided that if any of his 
seniors, who is promoted or appointed 
bv transfer to a higher post, draws a 
pay in that higher post less than such 
minimum, his pay shall be limited to 
the pav so drawn by his senior. 

Explanation :— For the purpose of 
this sub-rule, a person shall be deemed 
to be a senior to another even though 
both of them belong to two different 
classes, categories/grades, provided 
these two are sources for promotion of 
appointment by transfer to a higher 


` post. 


In D. Krishnamurthy v. State of 
Andhra Pradesh (Writ Petition No. 4459 
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of 1972), Muktadar. J., by his judgment 
dated August 12, 1974, struck down the 
rule as it was violative of Arts. 14 and 
16 of the Constitution. The learned 
Judge observed that in view of the de- 
cision of this Court in B. 8. Vadera v. 
Union of India, (1968) 3 SCR 575: (AIR 
1969 SC 118) it was settled law that 
rules framed under the Proviso to Art. 


309 of the Constitution, whether retro- 
spective or prospective in effect, must 
be enforced, if framed by the appro- 


priate authority, unless it can be shown 
that the rules so framed are in viola- 
tion of any of the rights guaranteed 
under Part III or any other provision 
of the Constitution. He was of the view 
that sub-r. (2) of R. 5 of the Rules 
does not satisfy the test because it takes 
away the rights to equality before the 
law and equality of opportunity in mat- 
ters of public employment, guaranteed 
under Arts. 14 and 16 and was, there- 
fore, void and _ unéonstitutional. He 
was dealing with the case of Deputy 
Tahsildars in the Nizamabad District 
who were promoted to the Selection 
Grade but could not draw their vay of 
Selection Grade because it exceeded the 
pay of their immediate seniors working 
as Tahsildars, by reason of sub-r. (2) 
of R. 5 of the Rules. The learned Judge 
observed that if FR. 22 (a) (ii) was ap- 
plicable, and there was no reason why 
it should not be made applicable, the 
pay of the Deputy Tahsildars in the 
Selection Grade could not be fixed at 
less than’ Rs. 500/- which was the min- 
imum of the time-scale fixed for the 
Selection Grade of Deputy iahsildars. 
According to him, sub-r. (2) of R. 5 was 
per se discriminatory because a Deputy 
Tahsildar in the Selection Grade with 
no seniors promoted to a higher post 
could draw minimum pay of such Selec- 
tion Grade, but a Deputy Tahsildar in 
the Selection Grade who unfortunately 
had a senior promoted to a higher post 
who drew a pav in that higher post 
which was less than the minimum of 
the scale of vay of Selection Grade De- 
puty Tahsildar, could not draw more 
pay than that drawn by his senior, al- 
though he was performing the same 
duties and discharging the same respon- 
sibilities attached to such Selection 
Grade posts for which higher emolu- 
ments had been prescribed. The learned 
Judge observed: ‘To put in the words of. 
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Chinnappa Reddy, J. it amounts to de- 
nial of the principle of ‘equal pay for 
equal work’ enshrined in Art. 39 of the 
Constitution as one of the Directive 
Principles of State Policy and violates 
Arts. 14 and 16 which guarantee equa- 
lity before the law and equal oppor- 
tunity in the matter of public employ- 
ment.” 


7. The appellant, in the supple- 
mentary affidavit filed by the Deputy 
Secretary to Government of Andhra 


Pradesh, Finance & Planning Depart- 
ment (Finance Wing) admits that the 
judgment of Muktadar, J.. in Krishna- 
murthy’s case (W. P. No. 4459 of 1972 
D/- 12-8-1974) (Adhra. Pra.) (supra) had 
become final because steps were not 
taken in time to go in appeal; but, none- 
theless, asserts that since the matter 
before the learned Judge related to 
Selection Grade Deputy Tahsildars, it 
was wrong to suggest that all the judg- 
ments of the High Court involving a 
similar question had become final, or 
that the Government had lost its right 
of appeal in other similar matters. We 
are really at a loss to appreciate this 
attitude on the vart of the Government 
in showing scant respect to the High 
Court although the judgments had be- 
come final and the point involved was 
cne and the same. There has been total 
failure on the part of the Government 
to realise that the replacement by sub- 
r. (2) of R. 5 of the Rules, of the ex- 
ecutive instruction contained in the 
U. O. Note. does not cure the constitu-| 
tional vice inherent in the governmental: 
action. 


8. This is nothing but a plea of justi- 
fication for the Government had. in the 
meanwhile. on the strength of the of- 
fending U. O. Note and sub-r. (2) of 
R. 5, promoted thousands of their em- 


ployees to Selection Grade posts in 
different departments, but fixed their 
pay at a point lower than the pay 


drawn by their seniors in the next higher 
grade. There have been several judg- 
ments of the High Court and of the 
Andhra Pradesh Administrative Tribu- 
nal on writ petitions filed by the per- 
sons so affected. 
9. The Government, . instead of fol- 
lowing a uniform policy, have -refixed 
the pay of some of the employees hold- 
ing Selection Grade posts, in compliance 
with the directions of the High Court,. 
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but declined to do so in the case of 
others on the pretext that the re-fixa- 
tion would be done only in the case of 
employees who have secured such direc- 
tions. It is impressed upon us that the 
Government wants a decision on merits 
as the matter involved a question of 
principle. We were asked to determine 
the validity of sub-r. (2) of R. 5 It 
was urged that the Government wants 
a clear pronouncement on the extent of 
their powers in the matter relating to 
fixation of pay of a person appointed 
to the Selection Grade, in accordance 
with sub-r. (2) of R. 5. We are afraid, 
the question does not arise in these 
appeals. It is quite clear from the judg- 
ments under. appeal that the validity of 


sub-r. (2) of R. 5 was not in question.. 


We are constrained to observe that if 
the Government wanted to question the 
correctness of the judgment in D. Krish- 
‘namurthy’s case, (WP No. 4459 of 1972 
D/- 12-8-1974) (Andh. Pra.) the remedy 
was by way of an appeal. That judg- 
ment has attained a finality which can- 
not now be upset. In that judgment, 
Muktadar, J., struck down sub-r. (2) of 
R. 5 as ultra vires the Government as 
.being violative of Arts. 14 and 16 of 
the Constitution and as being not in 
conformity with FR. 22 (a) (ii). The 
effect of the judgment of Muktadar, J., 
in Krishnamurthy’s case (supra) is that 
sub-r. (2) of R. 5 is wiped out for all 
purposes and the re-fixation will have 
to be done as if sub-r. (2) of R. 5 never 
fexisted. The whole attempt of . the 
Government in filing these appeals is to 
retrieve the lost ground which cannot 
be permitted. 


10. In the result, the appeals and 
the special leave petitions are dismissed. 
There shall be no order as to costs, 

Appeals dismissed, 
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Gujarat Agricultural Produce Markets 
Rules (1965), Rr. 49, 48 — Applicability ' 
— R. 49 not applicable when case falls 
under R. 48 (2). (1975) 16 Guj LR 
916 Partly Reversed. (Gujarat Agri- 
cultural Produce Markets Act (20 of 
1964), Ss. 6 (3) and 59). 


The provisions of Rules 49 are nof 
attracted and no fees are payable under 
it at the state of entry into a market 
area if the agricultural produce in ques- 
tion is covered by sub-rule (2) of Rule 
48, ie when such produce fulfills 
either of the following conditions :— 

(1) It is brought from outside the 
markets area thereinto for use there- 
in by the industrial concerns situated 
therein or for export and in respect 
thereof a declaration has been . made 
and a certificate has been obtained in 
Form V; 

(2) The sale or purchase of such pro- 
duce comes within the purview of sub- 
s. (3) of Section 6 of the Gujarat Agri- 
cultural Produce Markets Act. (1975) 
&6 Guj LR 916 Partly Reversed. 

(Paras 3, 4) 

Mr. Soli J. Sorabji Sr. Advocate M/s, 
Vimal Dave, Subbash Parikh and Gopal 
Subhramaniyan, Advocates, for Ap- 
pellants; Mr. S. H. Sheth Sr. Advocate 
M/s. M. V. Goswami, Ambrish Kumar and 
Mukesh Goswami, Advocates, (for No. 1) 
and Mr. J. L. Nain. Sr. Advocate Mr, 
M. N. Shroff and Mr S. C. Patel Advo- 
cates (for No. 2) for Respondents, 

KOSHAL, J.:— Rule 49 of the Guja- 
rat Agricultural Produce Markets Rules, 
1965. the vires and the reasonableness 
of which have been the main points of 


- challenge in this appeal, runs thus: 


"49, (1) The fees on agricultural pro- 
duce shall be payable as soon as it is 
brought into the principal market yard 
or sub-market yard or market proper 
or market area as may be specified in 
the bye-laws: 

Provided that the fees so paid shall 
be refunded— 

(i) on production of sufficient proof 
that-such produce was not sold within 
the limits of the market area: or 

(ii) if: such produce is: brought from 
outside the market area into the mar- 
ket area for use therein by the indus- 
trial concerns situated in the markef 
area or for export and in respect of 
which a declaration has been made and 
a certificate has been obtained in Form V 
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subject to the proviso to sub-rule (2) 
of Rule 48. 

“(2) The licence fees payable under 
Rule 56 or 57 shall be paid along with 
the application for licence but in case 
the market committee refuses the grant 
or renewal of a licence the fees re- 
covered shall be refunded to the ap- 
plicant.” 

2. In order to interpret this Rule it 
is also necessary to set out the provisions 
of Rule 48. They are: / 

“48. (1) The market committee shall 
levy and collect fees on agricultural 
produce bought or sold in the market 
area’ at such rate as may be specified in 
the bye-laws subject to the following 
minima and maxima, viz.. 

(1) rates when levied ad valorem 
shall not be less than 10 paise and shall 
not exceed 40 paise per hundred rupees, 

(2) rates when levied in respect of 
cattle, sheep or goat shall not be less 
than 10 paise per animal and shall not 
exceed Rs. 2 per animal. 

“Explanation:— For the purposes of 
this rule a sale of agricultural produce 
shall be deemed to have taken place in 
a market area if it has been weighed or 
measured or surveyed or delivered in 
case of cattle in the market area for the 
purpose of sale, notwithstanding the fact 
that the property in the agricultural 
produce has by reason of such sale pas- 
sed to a person in a place outside the 
market area. 


(2) No fees shall be levied on ag- 
Ticultural produce brought from outside 
the market area into the market area 
for use therein by the industrial con- 
cerns situated in the market area or 
for export and in respect of which de- 
claration has been made and a certifi- 
cate has been. obtained in Form V: 

“Provided that if such agricultural 
produce brought into the market area 
for export is not exported or removed 
therefrom before the expiry of twenty 
days from the date on which it was so 
brought, the market committee shall 
levy and collect fees on such agricul- 
tural produce from the person bringing 
the produce into the market area at 
such rates as may be specified in the 
bye-laws subject to the maxima and 
minima specified in sub-rule (i): 

“Provided that no fee shall be payable 
on a sale or purchase to which sub- 
section (3) of S. 6 applies.” 
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3. Learned counsel for the parties 
are agreed that the provisions of Rule 


49 are not attracted and no fees are 
payable under it at the stage of entry 
into a market area if the agricultural 
produce in question is covered by sub- 
rule (2) of Rule 48, i.e. when such pro- 
duce fulfills either of the following con- 
ditions : 


(1) It is brought from outside the 
market area thereinto for use therein 
by the industrial concerns situated 
therein or for export and in respect 


thereof a declaration has been made 
and a certificate has been obtained in 
Form V. 


(2) The sale or purchase of such pro- 
duce comes within the purview of sub- 
section (3) of Section 6 of the Gujarat 
Agricultural Produce Markets Act. 

4. After hearing learned counsel for 
the parties. we accent this interpreta- 
tion of Rules 48 & 49 which flows direct- 
ly from the language employed there- 
in, and hold that’ Rule 49 will have no 
application to any case which falls 
within the ambit of sub-rule (2) of 
Rule 48. 

Mr. Sorabjee does not press any other 
point in support of the appeal which 
is accepted to the extent of the above 
interpretation of Rules 48 & 49 but is 
otherwise dismissed with no order as to 
costs, 

Appeal partly allowed. 





AIR 1981 SUPREME COURT 1163 
(From: Bombay) 
Vv. D. TULZAPURKAR AND 
R. S. PATHAK, JJ. 

Civil Appeal No. 1853 of 1970. 

19-9-1980. f 
Narayanappa, Appellant v. Jainarayan 

Chunnilal Marwadi, Respondent, 
Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Rules (1959), 
R. 11 — Tenancy — Surrender of — 
Execution of surrender deed — Deed 
showing voluntary surrender of cultivat- 
ing rights — Voluntariness of deed 
affirmed by appellant on oath — Appel- 
lant alleging subsequently the execution 
of deed by mistake — Deed declared in- 
voluntary by Special Deputy Coliector 
and ‘Tribunal as executed under influ- 
ence and pressure — Declaration invalid, 
in view of appellant’s original statement. 
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Decision of Court, 
Affirmed. (Para 3) 


V. D. TULZAPURKAR, J.:— The only 
question sought to be raised by the coun- 
sel for the appellant in this appeal was 
whether the High Court exceeded its 
jurisdiction under Article 227 by merely 
indulging in reappreciation of evidence 
and interfering with the concurrent find- 
ing of fact recorded by the Special Dy. 
Collector and confirmed by the Maha- 
rashtra Revenue Tribunal on the ques- 
tion whether the surrender deed execut- 
ed by the appellant on 14-2-1964 in 
favour of Parubai was voluntary or not? 
It arises in these circumstances. 


2. The appellant was a tenant of Sur- 
very No. 115, being agricultural land.in 
village Waroli, belonging to one Parubai, 
the predecessor-in-interest of the respon- 
dents, for about 16 or 17 years. It ap- 
pears that he had great regard for Paru- 
bai as with her help he was able to ac- 
quire about 4N acres of other land for 
himself and his brother and therefore, 
on 14-2-1964 he executed a surrender 
deed surrendering his rights as a tenant 
in respect of this field S. No. 115 in 
favour of Parubai. The deed was signed 
by him and was attested by two wit- 
nesses; it recited that the cultivation of 
the field was unprofitable, that the ap- 
pellant wanted to maimtain the good 
relationship with Parubai with whose 
support and assistance he had acquired 
other land and that he was voluntarily 
surrendering his cultivating rights in 
that field. This deed was forwarded by 
Registered post to the Tenancy Naib 
Tahsildar accompanied by a covering 
letter signed by the appellant. In this 
covering letter also, the appellant re- 
iterated that he was voluntarily surrend- 
ering his tenancy rights by the sur- 
render-deed which should be accepted 
and declared as legal, On receipt of this 
document, a notice was issued to the ap- 
pellant and 20-3-1964 was the date fixed 
for hearing which was adjourned from 
time to time and ultimately 15-4-1964 
was fixed for recording statements of the 
parties, In the meantime Parubai had 
died on 8-4-1964. Presumably because 
of Parubai’s death the appellant changed 
his mind and when he appeared with his 
counsel on the date of hearing (15-4- 
1964) he made a half-hearted attempt to 
go back upon the surrender. In his state- 
ment recorded on solemn affirmation he 
categorically told the Naib Tahsildar 
that he had executed the surrender deed 
voluntarily, that no pressure had been 
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brought upon him, but that the deed had 
been executed by him by mistake and 
he applied to the Naib Tahsildar stating 
that his original application for verifica- 


tion of surrender-deed should be reject- 


ed. However, the only ground put for- 
ward in support of this latter application 


was that deed of surrender had been 
executed by him under a mistake but 
what was the mistake was never ex- 


plained by him either in that application 
nor in his statement recorded on 15-4- 
1964, though in his statement he main- 
tained that in the matter of execution of 
the surrender-deed no pressure or jn- 
fluence had been exerted on him by any 
one. The Naib Tahsildar however ac- 
cepted the latter application and reject- 
ed the original application given by the 
appellant for acceptance of the sur- 
render-deed. Against this order an ap- 
peal was preferred by the respondents 
to the Special Deputy Collector who re- 
manded the matter back on the ground 
that under the proviso to Rule 11 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules, 1959 the re- 
spondents were required to be heard be- 
fore deciding upon the voluntary or in- 
voluntary character of the surrender- 
deed and that had not been done. After 
remand, notice was issued to the respon- 
dents and after recording the statements 
of the respondents as well as the appel- 
lant and appreciating the entire material 
the Additional Tehsildar held that the 
appellant had executed the deed of sur- 
render on 14-2-1964 voluntarily. He re- 
jected as an afterthought the story of 
the appellant that the surrender had 
been brought about as a result of pres- 
sure or undye influence exerted on him 
by two representatives of Parubai — a 
story put forward by the appellant in 
his subsequent statement recorded on 
11-10-1966 after remand, The matter was 
carried in appeal by the appellant, In 
appeal, the Special Deputy Collector 
took the view that the surrender-deed 
was not executed voluntarily by the ap- 
pellant as it was the result of undue in- 
fluence exerted on him by Parubai’s re- 
presentatives who were present at the 
time of the execution. The Maharashtra 
Revenue Tribunal confirmed the finding 
of the Deputy Collector. The respon- 
dents preferred Special Civil Application 
No. 186 of 1969 under Article 227 chal- 
lenging the order of the Maharashtra 
Revenue Tribunal and the High Court 


has set aside the orders of the Special 
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Deputy Collector and the Maharashtra 
Revenue Tribunal and restored that of 
the Additional Tahsildar, It is this order 
passed by the High Court that has been 
challenged by the appellant before us in 
this appeal. 

3. Mr. Lokur appearing for the appel- 
lant has strenuously contended that after 
all both the Special Deputy Collector as 
well as the Maharashtra Revenue Tribu- 
nal had recorded a concurrent finding of 
fact that the deed of surrender was in- 
voluntary and it was the result of the 
undue influence exerted on him at the 
instance of Parubai and such finding of 
fact could not be interfered with by the 
High Court under Article 227 of the Con- 
stitution. If the matter had really rest- 
ed with the aspect of appreciation of evi- 
dence one wav or the other there would 
have been considerable force in the conten- 
tion of Mr, Lokur. However, what we 
find is that the approach and appreciation 
of evidence on the part of the Special Dy. 
Collector and the Tribunal are vitiated 
by apparent errors of law committed by 
them while setting aside the Additional 
Tahsildar’s order. In the first place it 
was never the case of the appellant that 
there was any pressure or undue influ- 
ence exerted on him in the matter of the 
execution of the deed of surrender; his 
initial case was it was voluntary and 
there was no pressure from any one and 
even on 15-4-1964, when he prevaricated 
he said it was executed by mistake, 
though voluntary: character was not 
given up and it was only in October, 
1966, after remand that the case of 
undue influence was put forward — 
clearly an afterthought. But the Deputy 
Collector and Tribunal accepted the 
latter case by treating appellant’s earlier 
case and statement on 15-4-1964, as a 
nullity which was clearly an erroneous 
view in law. The Deputy Collector and 
Tribunal found fault with Tehsildar’s 
order by holding that he had committed 
a breach of Rule 11 without indicating 
what particular provision thereof had 
been committed a breach of by the Ad- 
ditional Tehsildar. It was pointed out 
by Mr. Lokur on behalf of the appellant 
that under Rule 11 it was incumbent 
upon the tenancy authority to record the 
statement of the tenant in the absence of 
the landlord or his representative after 
taking the tenant into confidence and this 
procedure was not followed. It is clear 
that the Deputy Collector took the view, 
which was confirmed by the Tribunal, 
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that the earlier statement of the appel- 
lant on 15-4-1964 was a nullity because 
it was recorded when Parubai was dead 
and in the absence of her successors and 
his subsequent statement dated 11-10- 
1966, had not been recorded in the ab- 
sence of the respondents and hence there 
was a breach of Rule 11. In our opinion 
it is this erroneous view in law on the 
part of the Deputy Collector and the 
Tribunal that enabled the High Court to 
interfere with their orders, Paruba 
had died on 8-4-1964, i. e., just about a 
week before 15-4-1964 when the hearing 
was fixed and the proceedings had not 
abated by then and, therefore, simply 
because Parubai had died, the statement 
on oath recorded by Naib Tehsildar on 
15-4-1964, could not be regarded as a 
nullity. More so when it was required 
to be recorded in the absence of the 
landlord. That statement affirmed the 
voluntary character of the surrender- 
deed but introduced the element of mis- 
take without explaining what was the 
mistake about. Regarding the subse- 
quent statement recorded on 11-10-1966, 
the same was really outside the scope 
of the remand order, for the matter had 
been remanded for recording the say of 
the landlord before deciding upon the 
character of surrender-deed which had 
not been done as required by the pro- 
viso to Rule 11. But that apart the pur- 
pose of the provision in Rule 11 that a 
statement of tenant should be recorded 
in the absence of the landlord is only to 
provide a safeguard against the probable 
influence of the landlord at the time of 
recording the statement of the tenant. 
If that be the purpose, in our view, that 
purpose was more than achieved mas- 
much as in that statement, not- 
withstanding the presence of the 
respondents, the appellant boldly came 
out with a case of undue influence for 
the first time giving up the case of mis- 
take. Even so, the Deputy Collector 
and the Tribunal erroneously harped on 
the breach of Rule 11. In our view the 
Deputy Collector and the Tribunal en- 
tirely misunderstood the initial case of 
the appellant and committed an apparent 
error of law in treating his earlier state- 
ment as a nullity and proceeding on 
that wrong basis accepted the latter 
case of the appellant which was clearly 
an afterthought, It was in that view of 
the matter that the High Court thought 
fit to interfere with the orders of 
Deputy Collector and Tribunal. It was 
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not, therefore, a case of merely reap- 
preciating the evidence and interfering 
with a concurrent finding of fact record- 
ed by Deputy Collector and Tribunal. 

4. In the result the appeal fails and 
is, therefore, dismissed with costs, 


Appeal dismissed, 
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Commissioner of Wealth-tax, Amritsar, 
Appellant v. Suresh Seth, Respondent. 


Wealth-tax Act (27 of 1957), S. 18 (as 
amended by Acts of 1964 and 1969) and 
Ss. 14, 15 — Failure to file return as re- 
quired under S. 14 (1) — Penalty under 
S. 18 (1) (a) — Omission to file return 
not a continuing offence — Amendments 
are not retrospective. (Constitution of 
India. Art. 20 — General Clauses Act 
(1897), S. 6). 


The assessee filed his wealth-tax re- 
turns for the assessment years 1964-65 
and 1965-66 on 18-3-1971 while he was re- 
quired by S. 14 (1) of the Act to file the 
return for the assessment year 1964-65 on 
or before June 30, 1964 and the return for 
the assessment year 1965-66 on or before 
June 30, 1965. The Wealth-tax Officer 
completed the assessments on March 22, 
1971 determining the total wealth at 
Rs. 1,45,800/- for the assessment year 
1964-65 as against the declared wealth of 
Rs. 1,38,550/- and at Rs. 1,65,200/- for the 
assessment year 1965-66 as against the 
declared wealth of Rs. 1,59,127/- and also 
commenced proceedings for levying 
penalty under S. 18 (1) (a) of the Act for 
late submission of returns. The penalties 
were levied and the orders were upheld by 
the appellate authorities. The High Court 
in reference, answered the questions in 
favour of the assessee after rejecting the 
contention of the Department that the 
default or failure to file the return in time 
was a continuing default and that the 
penalty had to be computed for the period 
prior to April 1, 1965 in accordance with 
S. 18 as it stood prior to its amendment by 
the Wealth-tax (Amendment) Act, 1964, 
for the period between April 1, 1965 to 
March 31, 1969 in accordance with S. 18 of 
the Act as amended by the Wealth-tax 
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(Amendment) Act, 1964 and for the period 


between April 1, 1969 to March 18, 1971 


(on which date the returns were filed) in 
accordance with S. 18 of the Act as 
amended by the Finance Act, 1969. 


Held, that the offence relating to the 
omission to file Wealth-tax return was 
not a continuing offence and the penalty 
as levied under S. 18 (1) (a) was legal. 

(Paras 19, 20) 

Where the wrong complained of is the 
omission to perform a positive duty re- 
quiring a person to doa certain act the 
test to determine whether such a wrong is 
a continuing one is whether the duty in 
question is one which requires him to 
eontinue to do that act. Breach of a coven- 
ant to keep the premises in good repair, 
breach of a continuing guarantee, the 
carrying on of mining operations or the 
running of a factory without complying 
with the measures intended for the safety 
and well-being of workmen may be illust- 
rations of continuing breaches or wrongs 
giving rise to civil or criminal liability, as 
the case may be de die in diem. 

(Para 17) 

Section 18 of the Act however, does not 
require the assessee to file a return during 
every month after the last day to file it is 
over. Non-performance of any of the acts 
mentioned in S. 18 (1) (a) of the Act gives 
rise io a single default and toa single 
penalty, the measure of which, however, 
is geared up to the time lag between the 
last date on which the- return has to be 
filed and the date on which it is filed. The 
default, if any committed is committed on 
the last date allowed to file the return. 
The default cannot be one committed 
every month thereafter. The words ‘for 
every month during which the default 
continued’ indicate only the multiplier to 
be adopted in determining the quantum 
of penalty and do not have the effect of 
making the default in question a continu- 
ing one. Nor do they make the amended 
provisions modifying the penalty applic- 
able to earlier defaults in the absence of 
necessary provisions in the amending Acts. 
The principle underlying S. 6 of the 
General Clauses Act is clearly applicable 
to the cases. Therefore, where the default 
complained of is one falling under S. 18 (1) 
(a) of the Act, the penalty has to be com- 
puted in accordance with the law in force 
on the last day on which the return in 
question had to be filed. Neither the 
amendment made in 1964 nor the amend- 
ment made in 1969 has retrospective 
effect, (Paras 19, 20) 


Ordinarily a wrongful act or failure to 
perform an act required by law to be done 
becomes a completed act of commission or 
of omission, as the case may be, as soon 
as the wrongful act is committed in the 
former case and when the time prescribed 
by law to perform an act expires in the 
latter case and the liability arising there- 
from gets fastened as soon as the act of 
commission or of omission is completed. 
The extent of that liability is ordinarily 
measured according to the law in force 
at the time of such completion. In the case 
of acts amounting to crimes the punish- 
ment to be imposed cannot be enhanced 
at all by any subsequent legislation by 
reason of Art. 20 (1) of the Constitution 
which declares that no person shall be 
subjected to a penalty greater than that 
which might have been inflicted 
under the law in force at the time of the 
commission of the offence. In other cases, 
however, even though the liability may be 
enhanced it can only be done by a subse- 
quent law (of course subject to the Con- 
stitution) which either by express words 
or by necessary implication provides for 
such enhancement. 1977 Tax LR 878 (Punj 
and Har), Affirmed. (Para 11) 
Cases Referred: Chronological Paras 
(1977) 108 ITR 689 (Ker) 9 
AIR 1959 SC 798: 1959 Supp (2) SCR 476 

18 
AIR 1955 Bom 161: 1955 Cri LJ 666 13 
AIR 1937 Bom 1:38 Cri LJ 156 (FB) 13 
(1894) 1 Ch 293: 70 LT 52:63 LJ Ch 469, 


Mole v. Chard Union 11 
Mr. B. B. Ahuja and Miss A. Subhashini 
Advocates, for Appellant; Mr. G. C. 


Sharma Sr. Advocte, (M/s. E. D. Helms, 
R. S. Sharma and K. B. Rohtagi Advo- 
cates with him), for Respondent. 


VENKATARAMIAH, J.:— The Com- 
missioner of Wealth Tax, Amritsar has 
filed the above appeals by special leave 
against the judgment of the High Court 
of Punjab and Haryana ina reference 
made under Section 27 (1) of the Wealth- 
tax Act, 1957 (hereinafter referred to as 
‘the Act’) answering in favour of the as- 
sessee the following two questions : 

“1. Whether, on the facts and in the 
circumstances of the 
was rightin law in holding that the 
offence relating to the omission to file the 
Wealth-tax returns was a continuing 
offence? ` 

2. Whether, on the facts and in the 
circumstances of the case, the Tribunal 
was right in law in upholding the penal- 
ties of Rs. 5382/- and Rs. 7759/- levied by 
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the department on the assessee under Sec- 
tion 18 (1) (a) of the Wealth-tax Act, 1957, 
for the assessment years 1964-65 and 1965- 
66 respectively?” 

2. The assessee, the respondent in these 
appeals filed his wealth-tax returns for 
the assessment years 1964-65 and 1965-66 
on March 18,1971 while he was required 
by Section 14 (1) of the Act to file the re- 
turn for the assessment year 1964-65 on or 
before June 30, 1964 and the return for 
the assessment year 1965-66 on or before 
June 30, 1965. The Wealth-tax Officer 
completed the assessments for the 
aforementioned years on March 22, 
1971 determining the total wealth 
at- Rs. 1,45,800/- for the assessment 
year 1964-65 as against the declared 
wealth of Rs. 1,38,550/- and at Rs. 1,65,200/- 
for the assessment year 1965-66 as against 
the declared wealth of Rs. 1,59,127/- and 
also commenced proceedings for levying 
penalty under Section 18 (1) (a) of the Act 
for late submission of returns. Ultimately 
the penalties were levied as follows:— 

“Assessment year 1964-65: 


{i) For the period from 1-7~ 
64 to 31-3-69: Penalty at 2% 


p.m. subject to maximum 
‘of 50% of the wealth- 
tax payable under Sec- 
tion 18 (1) (a) before its 


amendments on 1-4-69 by the 
Finance Act, 1969: Rs. 

(ii) For the period from 
1-4-69 to 18-3-71: 

Penalty at 1/2% of the net 
wealth for each month of the 
default under Section 18 (1) (a) 
as amended by the Finance Act, 
1969, 


115- 


Rs. 5,267/- 
OOOO 
Rs. 5,382/- 
Assessment year 1965-66. 

(i) For the period from 1-7- 
65 to 30-3-69: 

Penalty at-2% p.m. sub- 
ject to maximum of 50% of the 
wealth-tax payable under Sec- 
tion 18 (1) (a) before its 
amendment on 1-4-69 by the 
Finance Act, 1969: 

(ii) For the period from 1-4- 
69 to 18-3-71: 

Penalty at 1/2% of the net 
wealth for each month of de- 
fault under Section 18 (1) (a) 
as amended on 1-4-69 by the 
Finance Act, 1969: 


Rs. 163/- 


Rs. 7,596/- 





Rs. 7,759/- 


1108 S.C. 


3. The above orders levying penalties 
were upheld in appeal by the Appellate 
Assistant Commissioner and the Income- 
tax Appellate Tribunal, Amritsar Bench, 
Amritsar. At the instance of the assessee 
a consolidated reference was made by the 
Income-tax Appellate Tribunal to the High 
Court referring the above two questions 
for its opinion. The High Court answered 
the said questions in favour of the asses- 
see after rejecting the contention of the 
department that the default or failure te 
file the return in time was a continuing 
default and that the penalty had to be 
computed for the period prior to April 1, 
1965 in accordance with Section 18 as it 
stood prior to its amendment by the 
Wealth-tax (Amendment) Act, 1964, for 
the period between Apri! 1, 1965 to March 
31, 1969 in accordance with Section 18 of 
the Act as amended by the Wealth-tax 
(Amendment) Act, 1964 and for the period 
between April 1, 1969 to March 18, 1971 
(on which date the returns were filed) in 
accordance with Section 18 of the Act as 
amended by the Finance Act, 1969. Ag- 
grieved by the decision of the High Court, 
the Department has filed these appeals 
under Article 136 of the Constitution. 


4. Before dealing with the contentions 
of the parties, it is appropriate to set out 
the provisions of the Act which have a 
bearing on the question involved in the 
present appeals as they stood during the 
relevant periods: 


5. Prior to Apr. 1, 1965, sub-sections (1) 
and (3) of Section 14 of the Act stood as 
follows :— 


“14. Return of wealth— (1) Every per- 
son whose net wealth on the valuation 
date was of such amount as to render him 
liable to wealth-tax under this Act shall, 
before the thirtieth day of June of the 
corresponding assessment year, furnish to 
the wealth-tax officer a return in the 
prescribed form and verified in the pre- 
scribed manner setting forth his net 
wealth as on the valuation date; 


Oy Pear E eae ae ene 
(3) The Wealth-tax Officer may, if he is 
satisfied that it is necessary so to do, ex- 
tend the date for the delivery of the re- 


turn under this section.” 
After April 1, 1965:— 


"14, (1) Every person, if his net wealth 
or the net wealth of any other person in 
respect of which he is assessable under 
this Act on the valuation date was of such 
an amount as to render him . liable to 
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wealth-tax under this Act, shall, before 
the thirtieth day of June of the corres- 
ponding assessment year, furnish to the 
Wealth-tax Officer a return in the pre- 
scribed form and verified in the prescrib- 
ed manner setting forth the net wealth as 
on the valuation date. 

(2)! reii nene eaea Losen es wakieg west, ih 

(3) The Wealth-tax Officer may, if he is 
satisfied that it is necessary so to do, ex- 
tend the date for the delivery of the re- 
turn under this section.” 

6. Section 15 of the Act which has not 
undergone any change since the com- 
mencement of the Act reads: 

“15. Return after due date and amend- 
ment of return — if any person has not 
furnished a return within the time allow- 
ed under Section 14 or having furnished 
a return under that section discovers any 
omission or a wrong statement therein, he 
may furnish a return or a revised return, 
as the case may be, at any time before 
the assessment is made.” 

7. The relevant parts of Section 18 of 
the Act as they stood during the three 
periods referred to above read as fol- 
lows:— 

Prior to April 1, 1965. 

“18. (1) If the Wealth-tax Officer, Ap- 
pellate Assistant Commissioner, Commis- 
sicner or Appellate Tribunal in the 
course of any proceedings under this Act 
is satisfied that any person— 

(a) has without reasonable cause failed 
to furnish the return of his net wealth 
which he is required to furnish under sub- 
section (1) or sub-section (2) of S. 14 or 
Section 17 or has without reasonable 
cause failed to furnish it within the time 
allowed and in the manner required; or 

(b) and: (C) sisese aicsin caevte. saisir Savees bas 
he or it may, by order in writing, direct 
that such person shall pay by way | of 
penalty— 

(i) In the case referred to in cl. (a), 
in addition to the amount of wealth-tax 
payable by him, a sum not exceeding one 
and a half times the amount, of such tax, 
ANE ices ecveee weasea ietGdae: svelas s 
Between April 1, 1965 and March 31, 1969 

“18. (1) Tf the Wealth-tax Officer, Ap- 
pellate Assistant Commissioner, Commis- 
sioner or Appellate Tribunal in the course 
of any proceedings under this Act is satis- 
fied that any person— 

(a) has without reasonable cause failed 
to furnish the return of his net wealth 
which he is required to furnish under 
sub-section (a) of Section 14 or by notice 
given under sub-section (2) of S. 14 or 
Section 17 or has without ` reasonable 
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cause failed to furnish it within the time 
allowed and in the manner required by 
sub-section (1) of Section 14 or by such 
notice, as the case may be; or 


(b) and (c) 
he or it may, by order in writing, direct 
that such person shall pay by way of 
penalty— 

(i) in the cases referred to in cl. (a), 
in addition to the amount of wealth-tax, 
if any, payable by him, a sum equal to 
two per cent of the tax for every month 
during which the default continued, but 
not exceeding in the aggregate fifty per 
cent of the tax; 
After April 1, 1969 and as on March 18, 
1971 on which date the returns were filed. 

“18, (1) If the Wealth-tax Officer, Ap- 

pellate Assistant Commissioner, Commis- 
sioner or Appellate Tribunal in the course 
of any proceedings under this Act is 
satisfied that any person— 

(a) has without reasonable cause failed 
to furnish the return which he is required 
to furnish under sub-section (1) of S. 14 
or by notice given under sub-section (2) 
of Section 14 or Section 17, or has with- 
out reasonable cause failed to furnish 
within the time allowed and in the 
manner required by sub-section (1) of 
Section 14 or by such notice, as the case 
may be; or 


he or it may, by order in writing, direct 
that such person shall pay by way of 
penalty— 


(i) in the cases referred to in cl. {a), 
in addition to the amount of wealth-tax, 
if any, payable by him, a sum, for every 
month during which the default continu- 
ed, equal to one-half per cent of— 

(A) the net wealth assessed under Sec- 
tion 16, as reduced by the amount of net 
wealth on which in accordance with the 
rates of wealth-tax specified in Para- 
graph A of Part I of the Schedule or 
Part II of the Schedule, the wealth-tax 
chargeable is nil; or 

(B) the net wealth assessed under Sec- 
tion 17, where assessment has been made 
under that section, as. reduced by— 


(1) the net wealth, if any, assessed pre- 
viously under Section 16 or Section 17 or 

(2) the amount of net wealth on which 
in accordance with the rates of wealth-tax 
specified in Paragraph A of Part I of the 
Schedule or Part II of the Schedule, the 
wealth-tax chargeable is nil, whichever is 
greater, but not exceeding, in the ag- 
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gregate, an amount equal to the net 
wealth assessed under Section 16, or, as 
the case may be, the net wealth assessed 
under Section 17, as reduced in either 
case in the manner aforesaid; Hg 


8. Now let us analyse the above pro- 
visions of law. Section 14 of the Act which 
has not undergone any material change 
from the commencement of the Act in so 
far as the question involved in these ap- 
peals is concerned requires a person the 
value of whose wealth is such as would 
attract the liability to pay tax to file a 
return of his wealth as on the valuation 
date in the prescribed manner before the 
Wealth-tax Officer on or before the 
thirtieth of June of the assessment year 
or on or before any date up to which the 
Wealth-tax Officer has extended the time 
to file the return. Section 15 of the Act, 
however, enables such a person to file a 
return at any time before the assessment 
is made. The distinction between S. 14 
and S. 15 of the Act lies in the fact that 
whereas under S. 14 a duty is imposed on 
the assessee to file a return within the 
prescribed date, S. 15 enables him to file 
a return before the assessment is made 
even though the last date prescribed by 
Section 14 (1) is over. Section 18 of the 
Act deals with three types of penalties for 
certain specified acts or omissions on the 
part of the assessee referred to in cls. (a), 
(b) and (c) of sub-section (1) thereof. We 
are concerned in this case with the ques- 
tion of levy of penalty in respect of omis- 
sions referred io in cl. (a) of S. 18 (1) of 
the Act. There are four kinds of omissions 
referred to in that clause — (i) failure 
to furnish the return which the assessee 
is required to furnish under sub-sec. (i) 
of Section 14; (ii) failure to furnish the 
return as required by a notice issued 
under Section 14 (2) or Section 17, (iii) 
failure to furnish the return as required 
by Section 14 (1) within the time allow- 
ed and in the prescribed manner and (iv) 
failure to furnish the return as required 
by a notice issued under S. 14 (2) or Sec- 
tion 17 within the time allowed and in 
the prescribed manner. Each one of these 
omissions expose the assessee to the levy 
of penalty unless reasonable cause is 
shown for not performing the duty. In 
cl. (i) of Section 18 (1) of the Act, the 
penalty leviable for any of the omissions 
referred to in S. 18 (1) (a) is set out but 
the measure of penalty imposable has 
varied from time to time. Prior to April 1, 
1965 the penalty imposable was a sum 
not exceeding one and a half times the 
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amount of wealth-tax payable by the as- 
sessee during the assessment year in ques- 
tion. Within the outer limit referred to 
above, the officer concerned or the Tri- 
bunal as the case may be could impose 
any amount as penalty having regard to 
‘all the relevant circumstances of the case 
including perhaps the time that had elaps- 
ed from the last day allowed to file the 
return. Between April 1, 1965 and March 
31, 1969 the measure of penalty was re- 
gulated by Section 18 of the Act as 
amended in 1964. During that period the 
penalty imposable was a sum equivalent 
to two per cent of the tax for every month 
during which the default continued but 
not exceeding in the aggregate fifty per 
cent of the tax. The penalty leviable dur- 
ing this period was less onerous than it 
was before April 1, 1965. Then came the 
amendment made by the Finance Act of 
1969. After April 1, 1969 by reason of the 
amendment introduced by the Finance 
Act of 1969 the penalty imposable was 
altered to a sum for every month during 
which the default continued equal to one- 
half per cent of the net wealth calculated 
in accordance with the amended provi- 
sions in Section 18. The penalty leviable 
during this period was more drastic -than 
what it was before. One significant differ- 
ence between the law as it existed prior 
to April 1, 1965 and the law as it existed 
during the subsequent two periods is that 
whereas during the period prior to April 
1, 1965 there was no specific reference in 
el. (i) of Section 18 (a) to the time lag 
between the last date on which the return 
had to be filed and the date on which it 
was actually filed, the said factor was 
expressly required to be taken into con- 
sideration after April 1, 1965 while deter- 
mining the penalty payable by the asses- 
see. Another significant factor which re- 
quires to be borne in mind is that neither 
the Wealth-tax (Amendment) Act, 1964 
nor the Finance Act, 1969 by which Sec- 
tion 18 of the Act was amended expressly 
stated that the amended provisions of 
Section 18 would be applicable to an as- 
sessee who had failed to file the return in 
respect of any preceding assessment year 
and the said default had continued after 
the amendment came into force except 
using the pharse “for every month during 
which the default continued”, in that 
part of Section 18 which prescribed the 
measure of penalty. 


9. The contention of the Department is 
that whatever may have been the position 
of law before April 1. 1965, on and after 
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that date the default committed by an as- 
sessee in not filing a return as required 
by Section 14 (1) of the Act amounted to 
a continuing wrong which attracted the 
penalty as provided by the law in force 
at the time when such default continued. 
In other words it is contended that in 
this case since the assessee who had to 
file a return after April 1, 1965 for assess- 
ment year 1965-66 had not filed the same 
till March 13, 1971 penalty had to be 
computed for the period upto April 1, 
1969 under the provisions of Section 18 of 
the Act as it stood during that period and 
for the subsequent period additional 
penalty should be levied in accordance 
with Section 18 as amended by the Fin- 
ance Act, 1969. Relying upon the decision 
of the Kerala High Court in Commr. of 
Wealth-tax, Kerala v. Smt. V. Pathum- 
mabi, (1977) 108 ITR 689 it is argued that 
amendments made in 1964 and 1969 
brought about a qualitative change in the 
nature of the default contemplated under 
Section 18 and that what could have been 
a completed default before April 4, 1965 
became a continuing default. Even assum- 
ing that this argument is correct it has to 
be held that the decision of the High 
Court in so far as the default committed 
by the assessee in not filing the return in 
respect of the assessment year 1964-65 is 
not erroneous. What remains to be con- 
sidered is whether the decision in respect 
of the default committed by the assessee 
in not filing the return due on June 30, 
1965 for the assessment year 1965-66 is 
liable to be interfered with. 


10. To repeat, the relevant part of 
Section 18 of the Act can be divided into 
two parts — the first part contained in 
el. (a) of Section 18 (1) setting out the 
gist of the default and the second part 
prescribing the measure of penalty. The 
former part has more or less remained 
the same from the commencement of the 
Act and it is only the latter part which 
has undergone changes. The question is 
whether by reason of the changes in the 
latter part, there has been a change in 
the nature of the wrong referred to in 
Section 18 (1) (a) of the Act. 


11. A liability in law ordinarily arises 
out of an act of commission or an act of 
omission. When a person does an act 
which Law prohibits him from doing it 
and attaches a penalty for doing it, he is 
stated to have committed an act of com- 
mission which amounts to a wrong in the 
eye of law. Similarly when a person 
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omits to do an act which is required by 
law to be performed by him and attaches 
a penalty for such omission, he is said. to 
have committed an act of omission which 
jis also a wrong in the eye of law. Ordi- 
narily a wrongful act or failure to per- 
form an act required by law to be done 
becomes a completed act of commission 
or of omission, as the case may be, as 
soon as the wrongful act is committed in 
the former case and when the time: pre- 
scribed by law to perform an act expires 
in the latter case and the liability arising 
therefrom gets fastened as soon as the act 
of commission or of omission is completed. 
The extent of that liability is ordinarily 
measured according to the law in force 
at the time of such completion. In the 
case of acts amounting to crimes the 
punishment to be imposed cannot be en- 
hanced at all under our Constitution by 
any subsequent legislation by reason of 
Article 20 (1) of the Constitution which 
declares that no person shall be subject~ 
ed to a penalty greater than that which 
might have been inflicted under the law 
in force at the time of the commission of 
the offence. In other cases, however, even 
though the liability may be enhanced it 
can only be done by a subsequent law (of 
course subject to the Constitution) which 
either by express words or by necessary 
implication provides for such enhance- 
ment. In the instant case the contention 
is that the wrong or the default in ques- 
tion has been altered into a continuing 
wrong or default giving rise to a liability 
de die in diem, that is, from day to day. 
The distinctive nature of a continuing 
wrong is that the law that is violated 
makes the wrong doer continuously liable 
for penalty. A wrong or default which is 
complete but whose effect may continue 
to be felt even after its completion is, 
however, not a continuing wrong or de- 
fault. It is reasonable to take the view 
that the court should not be eager to hold 
that an act or omission is a continuing 
wrong or default unless there are words 
in the statute concerned which make out 
that such was the intention of the legis- 
lature. In the instant case whenever the 


question of levying penalty arises what. 


has to be first considéred is whether the 
assessee has failed without reasonable 


cause to file the return as required by. 


law and if it is held that he has failed to 
do so then penalty has to be levied in ac- 


cordance with the measure provided in 
the Act. When the default is the filing of 
a delayed return the penalty may be cor 
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related to the time lag between the last 
day for filing it without penalty and the 
day on which it is filed and the quantum 
of tax or wealth involved in the case for 
purposes of determining the quantum of 
penalty but the default however is only 
one which takes place on the expiry of 
the last day for filing the return without 
penalty and not a continuing one. The de- 


- fault in question does not, however, give 


rise to a fresh cause of action every day. 
Explaining the expression ‘a continuing 
cause of action’ Lord Lindley in Hole v. 
Chard Union (1894) 1 Ch 293 observed: 


“What is a continuing cause of action? 
Speaking accurately, there is no such 
thing; but what is called a continuing 
cause of action is a cause of action which 
arises from the repetition of acts or omis- 
sions of the same kind as that for which 
the action was brought.” 


12. In the same decision, Lord Justice 
A. L. Smith who concurred with the above 
view said: 

“If once a cause of action arises, and 
the acts complained of are continuously 
repeated, the cause of action continues 
and goes on de die in diem. It seems to 
me that there was a connection in the 
present case between the series of acts 
before and after the action was brought; 
they were repeated in succession, and be- 
came a continuing cause of action. They 
were an assertion of the same claim — 
namely, a claim to continue to pour 
sewage into the stream — and a continu- 
ance of the same alleged right. In my 
opinion, there was here a continuing cause 
of action within the meaning of the rule.” 

13. The distinction between a continu- 
ing offence and an offence which is not a 
continuing one is well brought out in the 
decision of the High: Court of Bombay in 
State v. A. H. Bhiwandiwalla, AIR 1955 
Bom 161. In that case, the accused-respon- 
dent had been charged with two offences 
namely, (a) failure to apply for registra- 
tion of his factory and to give notice of 
occupation and (b) running the factory 
without a licence issued under the Facto- 


. ries Act, 1948. The accused had raised a 


plea of limitation against the prosecution. 
In that context the High Court observed: 

“In civil law, we often refer to a con- 
tinuing or recurring cause of action. 
Similarly, even in criminal law the ex- 
pression “continuing offence” is frequently 
used. As observed by Beaumont C. J. in 
“Emperor v. Chhotalal Amarchand”, 
AIR 1937 Bom i (FB) the expression 
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“continuing offence” is not a very happy 
expression. It assumes, says the learned 
Chief Justice— 


SoH haves that you can have a continuing 
offence in the sense in which you can 
have a continuing tort, or a continuing 
breach of contract, and I doubt, myself 
whether the assumption is well founded, 
having regard to the provisions of the Cri- 
minal Procedure Code as to the framing 
of charges and as to the charges which can 
be tried at one and the same trial. It is 
quite clear that you could not charge a 
man with committing an offence ‘de die 
in diem’ over a substantial period.’ 


Even so, this expression has acquired a 
well-recognised meaning in criminal law. 
If an act committed by an accused person 
constitutes an offence -and if that act con- 
tinues from day to day. then from day 
to day a fresh offence is committed by 
the accused so long as the act continues. 
Normally and in the ordinary course an 
offence is committed only once. But we 
may have offences which can be com- 
mitted from day to day and it is offences 
falling in this latter category that are 
described as continuing offences.” 


14. Accordingly the High Court of 
Bombay held in Bhiwandiwalla’s case 
(supra) that the failure to apply for re- 
gistration of the factory under the Facto- 
ries Act and to give notice of occupation 
thereof was not a continuing offence bul 
the running of the factory without a 
licence issued thereunder was a continu- 
ing offence. 

15. Section 39 of the Indian Mines Act, 
1923 which came up for consideration be- 
fore the Patna High Court in The State 
v. Kunja Behari Chandra, AIR 1954 Pat 
371 on which reliance was placed by the 
Revenue is a case of continuing offence. 
Section 39 provided: 

“39. Whoever contravenes any provi- 
sion of this Act or of any regulation, rule 
or bye-law or of any order made there- 
under for the contravention of which no 
penalty is hereinafter provided shall be 
punishable with fine which may extend 
to one thousand rupees, and in the case of 
a continuing contravention, with a fur- 
ther fine which may extend to one hundr- 
ed rupees for every day on which the 
offender is proved to have persisted in the 
contravention after the date of the first 
conviction”. 

16. In this case the language of the 
section itself made it obvious that its 
violation resulted in a continuing offence, 
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17. The true principle appears to bel 
that where the wrong complained of is 
the omission to perform a positive duty 
requiring a person to do a cetrain act the 
test to determine whether such a wrong is 
a continuing one is whether the duty in 
question is one which requires him to 
continue to do that act. Breach of a coven- 
ant to keep the premises in good repair, 
breach of a continuing guarantee, obstruc- 
tion to a right of way, obstruction to the 
right of a person to the unobstructed 
flow of water, refusal by a man to main- 
tain his wife and children whom he is 
bound to maintain under law and the 
carrying on of mining operations or the 
running of a factory without complying 
with the measures intended for the safety 
and well-being of workmen may be illus- 
trations of continuing breaches or wrongs 
giving rise to civil or criminal liability, as 
the case may be, de die in diem. 

18. In Balkrishna Savalram Pujar v. 
Shree Dnyaneshwar Maharaj Sansthan, 
(1959) Supp (2) SCR 476: (AIR 1959 SC 
798), Gajendragadkar, J. (as he then was) 
observed : 


“It is the very essence of a continuing 
wrong that it is an act which creates a 
continuing source of injury and renders 
the doer of the act responsible and liable 
for the continuance of the said injury. If 
the wrongful act causes an injury which 
is complete, there is no continuing wrong 
even though the damage resulting from 
the act may continue. If, however, a 
wrongful act is of such a character that 
the injury caused by it itself continues, 
then the act constitutes a continuing 
wrong. In this connection it is necessary 
to draw a distinction between the injury 
caused by the wrongful act and what may 
be described as the effect of the said in- 
jury.” 

19. Section 18 of the Act with which 
we are concerned in this case, however, 
does not require the assessee to file a re- 
turn during every month after the last 
day to file it is over. Non-performance of 
any of the acts mentioned in Section 18 (1) 
(a) of the Act gives rise to a single default 
and to a single penalty, the measure of 
which, however, is geared up to the time 
lag between the last date on which the re- 
turn has to be filed and the date on which 
it is filed. The default, if any committed 
is committed on the last date allowed to 
file the return. The default cannot be 
one committed every month ` thereafter. 
The words ‘for every month during which 
the default continued’ indicate only the 
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multiplier to be adopted in determining 
the quantum of penalty and do not have 
the effect of making the default in ques- 
tion a continuing one. Nor do they make 
the amended provisions modifying the 
penalty applicable to earlier defaults in 
the absence of necessary provisions in the 
amending Acts. The principle underlying 
Section 6 of the General Clauses Act is 
clearly applicable to these cases. It may 
be stated here that the majority of the 
High Courts in India have also taken the 
same view. 


20. In the result we hold that where 
the default complained of is one falling 
under Section 18 (1) (a) of the Act, the 
penalty has to be computed in accordance 
with the law in force on the last day on 
which the return in question had to be 
filed. Neither the amendment made in 
1964 nor the amendment made in 1969 has 
retrospective effect. 


21. The appeals therefore fail and are 
dismissed with costs. Hearing fee one set. 
Appeals dismissed. 
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D. A. DESAI, R. S. PATHAK AND 
E. S. VENKATARAMIAH, JJ. 


Civil Appeal No. 758 of 1978, D/- 7-4- 
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M. M. Quasim, Appellant v. Manohar 
Lal Sharma and others, Respondents. 


(A) Civil P. C. (5 of 1908), O. 41, R. 27; 
O. 19, R. 1 — Additional evidence — Ap- 
plication for — Procedure — Application 
drawn up and affidavit sworn at its foot 
— Amounts to sufficient compliance with 
O. 41, R. 27 — A. F. A. D. No. 204 of 1976 
(R) D/- 5-10-1977 (Pat at Ranchi) Revers- 
ed. (General Clauses Act (1897), S. 3 (3)). 

(Para 12) 

(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Ss. 11 (1) 
(c) Expla., 2 (d) — Word “landlord” — 
-Used in S. 11 (1) (c) in restricted sense 
compared to S. 2 (d) — “Landlord” en- 
visaged under S, 11 (1) (c) means owner 
having right against whole world to oc- 
cupy the building, only. 

The definition of “landlord” in S. 2 (d) 
is couched in very wide language. How- 
ever, this wide amplitude of the expres- 


*A. F. A. D. No. 204 of 1976 (R), D/- 5-10- 
1977 (Pat. at Ranchi). 
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sion has been cut down by the, explana- 
tion appended to cl. (c) of sub-sec. (1) of 
S. 11. Therefore, while taking advantage 
of the enabling provision enacted in Sec- 
tion 11 (1) (c), the person claiming posses- 
sion on the ground of his reasonable re- 
quirement of the leased building must 
show that he is a landlord in the sense 
that he is owner of the building and has a 
right to occupy the same in his own right. 
A mere rent collector, though may be in- 
cluded in the expression landlord in its 
wide amplitude, cannot be treated as a 
landlord for the purposes of S. 11 (1) (c). 
By restricting the meaning of expression 
landlord for the purpose of S. 11 (1) (c), 
the legislature manifested its intention 
namely that that landlord alone can seek 
eviction on the ground of his personal re- 
quirement if he is one who has a right 
against the whole world to occupy the 
building himself and exclude any one 
holding a title lesser than his own. 
(Para 14) 
(C) Bihar Buildings (Lease, Rent | and 
Eviction) Control Act (3 of 1947), S. 11 (1) 
(c) — Eviction suit on ground of bona 
fide requirement by one of the co-owners 
— Appeal against decree for eviction 
pending Plaintiff-co-owner losing 
interest in property as a result of decree 
in partition suit — Appellate Court can 
take notice of this subsequent event and 


‘mould relief accordingly — A. F. A. D. 


No. 204 of 1976 (R) D/- 5-10-1977 (Pat at 
Ranchi) Reversed. (Civil P. C. (1998), 
O. 41, R. 27). 


Where a person claiming to be a land- 
lord seeks to evict the tenant on ground 
of bona fide requirement but loses his in- 
terest in entirety in the demised premises 
during the pendency of appeal, he would 
not still be entitled to maintain or con- 
tinue the action after cessation or extin- 
guishment of his interest in the building. 
Appeal being continuation of suit, the ap- 
pellate court is competent to take notice 
of the subsequent event i. e. cessation or 
extinguishment of landlord’s interest in 
the building. (Paras 15, 16, 17) 

Thus where the tenant filed a proper 
and regular application under O. 41, R. 27, 
C. P. C, during pendency of ap- 
peal against eviction- decree, for bringing 
to the notice of the appellate court that 
in view of the decree in a partition suit, 
one of the co-sharers who filed the suit 
for eviction had lost all interest in the 
property, that the property. had come to 
the share of the other co-sharer and he 
became the exclusive owner but was not 
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a party to the eviction proceedings, the 
appellate Court could not ignore the ap- 
plication while deciding the appeal. A. F. 
A. D. No. 204 of 1976 (R) D/- 5-10-1977 
(Pat. at Ranchi) Reversed. 
(Paras 15, 16, 17) 
(D) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 (1) 
(c) — Eviction on ground of personal re- 
quirement of landlord — Premises other 
than subject matter of suit available for 
occupation to landlord — Plea that land- 
lord has unfettered right to re-enter pre- 
mises of his choice is not maintainable — 
He must prove that available vacant pre- 
mises is not suitable for his purpose. A. F. 
A. D. No. 204 of 1976 (R) D/- 5-10-1977 
(Pat. at Ranchi) Reversed. (Para 18) 


(Œ) Constitution of India, Art. 136 — 
Appeal by special leave — New plea — 
Concurrent finding that tenant is defaulter 
— High Court mentioning in its judgment 
that this finding was not questioned be- 
fore it by tenant — Held, normally Sup- 
reme Court will accept what High Court 


states in its judgment — In the instant 


case, however, the case was remanded as 
some aspects were disposed of cursorily by 
the High Court and as the subsequent 
event disclosed possibility that plaintiffs 
were not the real landlords of the pre- 
mises. A, F. A. D. No. 204 of 1976 (R) Dr- 
5-10-1977 (Pat at Ranchi) Reversed — 
(Bihar Buildings (Lease, Rent & Eviction) 
Control Act (3 of 1947), S. 11 (1) (c) — 
Civil P. C. (1908), O. 41, Rr. 23, 25). 

(Para 19) 
Cases Referred: Chronological Paras 
ATR 1975 SC 1409: (1975) 3 SCR 958 6,15 


AIR 1941 FC 5: 1940 FCR 84 15 
(1934) 294 US 600, Patterson v. State of 
Alabama 15 


Mr. R. K. Garg, Sr. Advocate (M/s. V. J. 
Francis, D. K. Garg and S. K. Jain, Ad- 
vocates with him), for Appellant; Mr. 
Sarjoo Prasad, Sr. Advocate (M/s. S. N. 
Misra and A. N. Bardiyar, Advocates with 
him), for Respondents. 

DESAI, J.:— A tenant under a decree 
of eviction questions its correctness in this 
appeal by special leave. 

2. Respondents 1 and 2 are the 
brother’s sons of respondent 3 Kishorilal 
Vishwakarma. Respondents commenced an 
‘action for ejectment of the appellant 
under Section 11 (2) (c) and (d) of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (‘Rent Act’ for 
Short) from a shop forming part of hold- 
ing No. 188 of Ward No. 3 within the area 
of Giridih Municipality in Bihar State, 
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Claim for possession was founded on the 
ground mentioned in S. 11 (1) (c) alleging 
that the respondents in good faith requir- 
ed possession of the shop for opening an 
office and a clinic by first respondent 
Manoharlal Sharma who by then had be- 
come a qualified medical practitioner 
having obtained M. B. B. S. degree. The 
additional ground on which the claim 
rested was the usual one of default in pay- 
ment of rent for a period of two months 
and more as envisaged by S. 11 (1) (d) 
Default complained of was failure to pay 
rent for the months of September, Octo- 
ber and November, 1972. 


3. Appellant contested the suit, inter 
alia, contending that he did not commit 
default in payment of rent for the months 
of September, October and Nov., 1972, 
and that the same was paid but no receipt 
was passed and that as the respondents 
were avoiding statutory liability of pass- 
ing the receipt acknowledging payment of 
rent the appellant was forced to 
send the rent by Money Order from 
December 1972 and he sent the same 
month after month, and, therefore, he 
could not be dubbed a defaulter within 
the meaning of S. 11 (1) (d). Controverting 
the ground of personal requirement, the 
appellant contended that the property be- 
longed to a firm and, therefore, the same 
cannot be claimed for the use of any one 
partner for his business other than the 
business of the firm. And in any case, the 
respondents have number of houses in 
their possession and the requirement al- 
leged on behalf of Manoharlal Sharma 
was incorrect and unwarranted. 


4. The learned trial judge framed as 


many as nine issues. He held against the 
appellant both on the question of default 
in payment of rent and the personal re- 
quirement and after answering some 
technical defences raised by the appel- 
lant, learned trial judge decreed the suit, 
The appellant preferred an appeal to the 
appellate authority. When the appeal was 
pending before the learned Second Addi- 
tional Subordinate Judge, Giridih, the 
appellant filed an application supported 
by an affidavit on September 28, 1976, 
purporting to be under O. 41, R. 27, Code 
of Civil Procedure contending therein that 
as originally contended by him the shop 
belonged to a firm and in Suit No. 4 of 
1974 there has been a partition of the 
properties amongst the members of the 
firm and the suit shop has been allotted 
to one Pyarelal, who is neither a plain- 
tiff nor a party to the proceedings and if 
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the shop now belongs to Pyarelal as an 
exciusive owner, the respondents and es- 
pecially respondent 1 Manohar Lal 
Sharma cannot seek to evict the appellant 
for his personal requirement of the suit 
shop. This application was filed with an 
affidavit drawn at the foot of the applica- 
tion itself. The learned appellate judge 
referred to this application in Para. 12 
of his judgment and negatived the con- 
tention therein raised observing that al- 
lotment of the suit shop to Pyarelal has 
taken place after the suit was filed and 
that as earlier the respondents were ac- 
cepted by the appellant as the landlords of 
the suit shop, the subsequent partition 
decree would not help the appellant. He 
then made a cryptic observation that ‘in 
any view of the matter the finding of the 
learned Munsif regarding personal neces- 
sity is correct and there is no ground for 
interference.’ He agreed with the finding 
of the trial Court that there was default 
in payment of rent for a period of three 
months, and, therefore, also the respon- 
dents were entitled to a decree for evic- 
tion on the ground mentioned in Sec- 
tion 11 (1) (d) of the Rent Act. Accord- 
ingly he dismissed the appeal with costs. 


5. A second appeal to the High Court 
by the tenant met with the same fate. It 
is, however, advantageous to notice the 
approach of the High Court to the two 
contentions raised on behalf of the appel- 
lant. The contention of the tenant that 
the ground for personal requirement of 
respondent 1 Manoharlal Sharma no more 
survives because he has no subsisting in- 
terest in the suit shop in view of the parti- 
tion decree in suit No. 4 of 1974 was 
negatived observing that the appellant 
had not moved the first appellate Court 
with a proper application under O. 41, 
R. 27 of the Code of Civil Procedure and 
as there was no such application on the 
record of the case the contention could not 
be entertained. Alternatively, the High 
Court found it difficult to aceept the con- 
tention that during the pendency of the 
appeal if the house in question was al- 
lotted to the share of one of the co-sharers 
of the decree (sic) the decree which had 
been passed in their favour becomes 
nullity and is liable to be set aside by the 
appellate Court on this ground alone. 
Relevant to the second contention the 
High Court observed that the appellant 
did not challenge the finding of the two 
Courts below on the. question of default 
in payment of rent, Accordingly the High 
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Court dismissed the second appeal with 
costs. Hence this appeal. 

6. Learned counsel for the appellant 
canvassed the same two contentions before 
us which were pressed before the High 
Court. It was contended that the High 
Court was clearly in error in rejecting 
the contention of the appellant that the 
ground of personal requirement was no 
more available to the respondents in view 
of the partition decree in suit No. 4 of 
1974 because not only the landlord must 
prove his requirement at the commence- 
ment of the action but the landlord for 
whose requirement the action is com- 
menced must show that his requirement 
continues throughout the course of pro- 
ceedings and that he has a subsisting in- 
terest in the premises of which possession 
is sought for his own use. Reliance was 
placed in support of this submission on 
Pasupuleti Venkateswarlu v. The Motor 
and General Traders, 1975 (3) SCR 958: 
(ATR 1975 SC 1409). It was also contend- 
ed that the High Court was in error in 
observing that in the absence of a proper 
application under Order 41, Rule 27 the 
Court could not entertain the contention 
thereby sought to be raised. It was also 
contended that the High Court was in 
error in observing that the finding that 
the appellant was in default in payment 
of rent for a period of two months was 
not questioned before it. 

7. Respondents 1 and 2 are the sons of 
one Sunderlal Sharma. Respondent 3 is 
the brother of Sunderlal Sharma. One 
Pyarelal is also a brother of Sunderlal 
Sharma and Respondent 3 and thus an 
uncle of respondents 1 and 2. These facts 
have become very relevant for evaluating 
and disposing of the contention canvassed 
before us. 

8. Action for ejectment was filed by 
respondents 1 and 2 Manoharlal Sharma 
and Motilal Sharma sons of deceas- 
ed Sunderlal Sharma, and respon- 
dent 3 Kishorilal Vishwakarma, brother 
of Sunderlal Sharma, inter alia, 
stating that they are the owners of the 
suit shop and are thus landlords within 
the meaning of, Rent Act and that they 
require possession of the suit premises, 
firstly on the ground that Manoharlal 
Sharma wants to open his clinic in the 
suit shop and secondly, that the appellant 
tenant has committed default in payment 
of rent for a period of two months and 
more. 

9. At the first appellate stage appel- 
lant filed an application, in the oe 
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title of which it is mentioned that it is 
an application purporting to be under 
Order 41, Rule 27, C. P. C. and at the foot 
of it there is a sworn affidavit with ref- 
erence to the contents of the application. 
In this application it has been in terms 
stated that in suit No. 4 of 1974 (Kishori- 
lal Vishwakarma v. Pyarelal Vishwa- 
karma) for partition of the assets of the 
firm there has been a compromise on 
August 16, 1974, and that by the partition 
effected by the decree the suit shop has 
been allotted to Pyarelal and thereby he 
became the owner and landlord of the 
suit shop with reference to the appellant 
and as he is neither a party to the suit 
nor has he applied to be joined as a party 
to the suit, the present respondents have 
no subsisting interest in the property and, 
therefore, a decree for eviction on any of 
the grounds mentioned in the Rent Act 
could not be passed in their favour. He 
requested for setting aside the decree on 
this. ground, It was further stated in the 
application that this fact being in the 
special knowledge of the respondents did 
not come to the knowledge of the appel- 
lant and notwithstanding the exercise of 
due diligence such evidence was not with- 
in his knowledge or could not after the 
exercise of due diligence be produced by 
him, and, therefore, he sought to produce 
this additional evidence at the appellate 
stage. A request was made to accept the 
certified copy of the partition decree evi- 
dencing the fact alleged in the applica- 
tion. The learned appellate judge did not 
find fault either with the form of the ap- 
plication or compliance with the technical 
requirement of Order 41, Rule 27, or in 
any delay in moving the Court for taking 
on record the additional evidence. The 
learned judge of the first appellate Court 
disposed of the contention raised in the 
application on merits as would be evi- 
dent from Paragraph 12 of his judgment. 
Not to confound the issue on this point 
any more, the observation of the learned 
judge of the first appellate Court may be 
extracted: 


“After the argument was heard, the 
deft. appellant has filed the certified copy 
of the compromise decree of P. S, 4 of 1974 
(page 10 begins). Relying on this decree 
it has been alleged that the house in 
question has now been allotted to one 
Pyarelal who is not party to this suit. So, 
now, the plffs. have no concern with the 
suit house. This event had taken place 
after passing of the decree. If Pyarelal 
was co-sharer 
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competent to file a suit on behalf of the 
other. From the notice reply Ext. 1 it will 
appear that ownership of the plfis. re- 
spondents of T. S. 47/73 was accepted. Once 
they have accepted that the plaintiffs are 
the owners now the defendant appellant 
cannot say that the plffs. are not the 
owners of the suit premises. This partition , 
decree will not help the defendant to say 
that the plffs. do not require the house 
now. In execution of that partition de- 
cree, also the vacant possession will be 
required. So, in any view of the matter I 
find that the findings of the learned 
Munsif, regarding the personal necessity 
is correct and there is no ground for inter- 
ference. The learned Munsif has rightly, 
appreciated the evidence and has come 
to the correct findings.” 

It would unquestionably appear that the 
learned judge entertained the application 
for additional evidence, took it on record 
and examined it on merits. 

10. In this background, in our opinion, 
the High Court was clearly in error in 
ignoring this evidence in second appeal on 
a technical consideration that a proper 
application under Order 41. R. 27 was not 
placed before the first appellate Court, 
Here is what the High Court says: 


“Whenever any additional evidence is 

produced before an appellate Court a re- 
gular application under Order 41, Rule 27 
of the Code of Civil Procedure is filed. 
There is no such application in the re- 
cords of the case.” 
Obviously, this is contrary to record. But 
the High Court appeared to be in two 
minds when it proceeded to entertain the 
contention on merits and negatived it on 
merits. Says the High Court further on 
this point as under: 


“Apart from that, it is difficult to ac- 
cept the contention that during the pen- 
dency of the appeal if the house in ques- 
tion is allotted to the share of one of the 
co-sharers of the decree, the decree which 
had been passed in their favour becomes 
nullity and is liable to be set aside by the 
appellate Court on this ground alone. This 
aspect of the matter has (sic) considered 
on several occasions by this Court where 
the plaintiff, during the pendency of the 
suit has assigned his interest. Even in 
those cases it has been held that by mere 
assignment the plaintiff does not lose the 
right to maintain the suit. Inmy view, the 
position will be all the more difficult for 
the defendant if any such objection _ is 
taken for the first time. in the Court of 


then other co-sharer is ‘ appeal,” 


1981 


11. What precedents are relied upon 
by the High Court when it says that the 
aspect required to (be) considered by it 
has been examined on a number of oc- 
easions left us guessing because there is 
no citation in the judgment. If the pre- 
cedent relied upon was quoted in the 
judgment we could have profitably exam- 
ined the precedent itself. In the absence 
of it the contention being a pure ques- 
tion of law will have to be examined on 
its own merits. 


12. The procedural conundrum may 
be cleared out at the threshold. Was 
there a proper application before the ap- 
pellate Court under Order 41, Rule 27? It 
must be answered in the affirmative. The 
application Annexure II page 36 of the 
record recites in its title as: ‘petition 
under Order 41, Rule 27 of the Civil Pro- 
cedure Code’ It is founded on an affidavit. 
It is a well recognised practice commonly 
adopted in Courts that where an applica- 
tion is required to be supported by an 
affidavit the applicatien is drawn up and 
at the foot of it an affidavit is sworn. 
Even taking the most technical view of 
the requirement of Order 41, R. 27, 
C. P.C. the petition purporting to be 
under Order 41, Rule 27 meets with the 
requirement of the situation. The conten- 
tion of delay in moving the application 
will be presently examined but the High 
Court could not have rejected the conten- 
tion raised by the appellant on the 
ground that a proper application under 
Order 41, Rule 27, is not to be found on 
record. To some extent this observation 
would indicate that the record of the case 
was not examined with the thoroughness 
as is expected in disposing of the appeal. 
In fact, the first appellate Court whose 
grivance was that the application was fil- 
ed after the arguments were concluded, 
has had no objection in treating the ap- 
plication to be one under O. 41, R. 27. It 
has been so treated and has been disposed 
of on merits as per the passage from the 
judgment extracted hereinbefore. The 
High Court, therefore, was squarely in 
error in rejecting the contention on the 
narrow ground that there was no proper 
application under Order 41, Rule 27. 

13. Now, probing the merits of the 
contention, the first thing that stares in 
the face is whether where a suit is filed 
by a person claiming to be landlord on 
the ground that he in good faith requires 
the suit premises for his own use and oc- 
cupation, would he still be entitled to a 
decree for possession’on this ground even 
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it during the course of proceedings his 
interest in the suit premises has come to 
an end and on the date of the final de- 
cree he had no subsisting interest in the 
suit premises? In other words, how should 
the Court approach a proceeding under 
the Rent Act while taking into considera- 
tion the subsequent events which would 
non-suit the plaintiff? 

14. The expression landlord’ has been 
defined in S. 2 (d) of the Rent Act which 
reads as under: 

“landlord” includes the persons who 
for the time being is receiving, or is en- 
titled to receive, the rent of a building 
whether on his own account or on behalf 
of another, or on account or on behalf or 
for the benefit, of himself and others or 
as an agent, trustee, executor, administra- 
tor, receiver or guardian or who would so 
receive the rent or be entitled to receive 
the rent, if the building were let to a 
tenant.” 

The inclusive definition is 
in very wide language. However, this 
wide amplitude of the expression has 
been cut down by the explanation ap- 
pended to sub-cl. (c) of sub-sec. (1) of 
S. 11 which reads as under: 


“11. Eviction of tenants: 

(1) Notwithstanding anything contain- 
ed in any contract or law to the contrary 
but subject to the provisions of the In- 
dustrial Disputes Act, 1947 and to those of 
Section 12, where a tenant is in posses- 
sion of any building, he shall not be 
liable to eviction therefrom except in ex- 
ecution of a decree passed by the Court 
on one or more of the following 
grounds :— f 


couched 


we aeeseenccnsces 


reasonably 
and in good faith required by the land- 
lord for his own occupation or for the 
occupation of any person for whose bene- 
fit the building is held by the landlord; 
Provided that where the Court thinks 
that the reasonable requirement of such 
occupation may be substantially satisfied 
by evicting the tenant from ‘a part only 
of the building and allowing the tenant to 
continue occupation of the rest and the 
tenant agrees to such occupation, the 
Court shall pass a decree accordingly, and 
fix proportionately fair rent for the por- 
tion in occupation of the tenant, which 
portion shall thenceforth constitute the 
building within the meaning of cl. (aa) of 
Section 2, and the rent so fixed shall be- 
deemed to be the fair:rent fixed under’ 
Section 5; . : à 


/ 
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Explanation: In this clause the word 
“landlord” shall not include an agent 
referred to in clause (d) of S. 2.” 


Therefore, while taking advantage of the 
enabling provision enacted in S. 11 (1) (c), 
the person claiming possession on the 
ground of his reasonable requirement of 
the leased bulding must show that he is 
a landlord in the sense that he is owner 
of the building and has a right to occupy 
the same in his own right. A mere rent 
collector. though may be included in the 
expression landlord in its wide amplitude, 
cannot be treated as a landlord for the 
purposes of S. 11 (1) (c). This becomes 
manifestly clear from the explanation ap- 
pended to the sub-section. By restricting 
the meaning of expression landlord for 
the purpose of Section 11 (1) (c), the 
legislature manifested its intention name- 
ly that that landlord alone can seek evic- 
tion on the ground of his personal re- 
quirement if he is one who has a right 
against the whole world to occupy the 
building himself and exclude any one 
holding a title lesser than his own. Such 
landlord who is an owner and who would 
have a right to occupy the building in 
his own right, can seek possession for his 
own use. The latter part of the section 
envisages a situation where the landlord 
is holding the building for the benefit of 
some other person but in that case land- 
lord can seek to evict tenant not for his 
personal use but for the personal re- 
quirement of that person for whose 
benefit he holds the building. The second 
‘clause contemplates a situation of 
trustees and cestui que trust but when the 
case is governed by the first part of sub- 
el. (c) of sub-section (1) of S. 11, the per- 
son claiming possession for personal re- 
quirement must be such a landlord who 
wants possession for. his own occupation 
and this would imply that he must be a 
person who has a right to remain in oc- 
cupation against the whole world and 
not someone who has no subsisting in- 
terest in the property and is merely a 
rent collector such as an agent, executor, 
administrator ora receiver of the pro- 
perty. For the purposes of S. 11 (1) (c) 
the expression landlord could, therefore, 
mean a person who is the owner of the 
building and who has a right to remain in 
occupation and actual possession of the 
building to the exclusion of everyone 
else. It is such a person who can seek 
to evict the tenant on the ground that he 
requires possession in good faith for his 
own occupation. A rent collector or an 
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agent is not entitled to occupy the house 
in his own right. Even if such a person 
be a lessor and, therefore, a landlord 
within the expanded inclusive definition 
of the expression landlord, nonetheless he 
cannot seek to evict the tenant on the 
ground that he wants to personally oc- 
cupy the house. He cannot claim such a 
right against the real owner and as a 
necessary corollary he cannot seek to 
evict the tenant on the ground that he 
wants possession of the premises for his 
own occupation. That can be the only 
reasonable interpretation one can put on 
the ingredients of sub-clause (c) of Sec- 
tion 11 (1) which reads: “Where the 
building is reasonably and in good faith 
required by the landlord for his own oc- 
cupation............ ”, Assuming that the ex- 
pression ‘landlord’ has to be understood 
with the same connotation ‘as is spelt out 
by the definition clause, even a rent col- 
lector or a receiver of the property ap- 
pointed by the Court m bankruptcy pro- 
ceedings would be able to evict the‘ ten- 
ant alleging that he wants the building 
for his own occupation, a right which he 
could not have claimed against the real 
owner. Therefore, the explanation to 
clause (c) which cuts down the wide 
amplitude of the expression ‘landlord’ 
would unmistakably show that for the 
purposes of clause (c) such landlord who 
in the sense in which the word ‘owner’ 
is understood can claim as of right to the 
exclusion of everyone, to occupy the 
house, would be entitled to evict the 
tenant for his own occupation. 


15. The next step to be taken is whe- 
ther where a person claiming to be such 
a landlord has sought to evict the tenant 
for his own occupation of the building 
but lost his interest in entirety in the 
building during the pendency of the ap- 
peal which is a continuation of the suit. 
Would he still be entitled to maintain or 
continue the action after the cessation or 
extinguishment of his interest in the 
building? To examine this contention on 
merits one feature of the proceedings 
under the Rent Act may be taken into 
consideration. To what extent and in 
what circumstances the Court can take 
notice of events subsequent to the in- 
stitution of the action is the core problem. 
This is no more res integra and need not 
be examined in depth. In Pasupuleti 
Venkateswarlu’s case (AIR 1975 SC 1409), 
this Court examined this question in re- 
lation to a proceeding under the Andhra 


Pradesh Buildings (Lease, Rent and Evic- 
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tion) Control Act, 1960. The landlord in 
that case sought to evict the tenant as he 
wanted to start his own business in the 
demised premises. In other words, action 

was for eviction for persdnal require- 
` ment. In the zig-zag course of proceedings 
it transpired that subsequent to the com- 
mencement of the action the landlord 
had come into possession of another shop 
which would meet with his requirement 
and on this subsequent event the tenant 
requested the Court to non-suit the plain- 
tiff. At that stage the proceedings were 
pending before the High Court in a revi- 
sion petition at the instance of the land- 
lord questioning a remand to the trial 
Court by the first appellate Court for in- 
vestigation of certain facts. In this revi- 
sion at the instance of the landlord the 
High Court took notice of the subsequent 
event that the landlord’s requirement had 
been fully satisfied as he had come in 
possession of another shop. In appeal by 
the landlord to this Court, a serious ex- 
ception was taken that the High Court 
could not have taken into consideration an 
event subsequent to the commencement 
of the proceedings and non-suit the land- 
lord and that too at a stage when the pro- 
ceedings were pending in revision at the 
instance of the landlord. Negativing ‘this 
contention and dismissing the appeal this 
Court, after referring to the decision in 
Lachmeshwar Prasad Shukul v. Keshwar 
Lal Chaudhri, 1940 FCR 84 (85): (AIR 1941 
FC 5) quoted with approval the following 
passage from Patterson v. State of Ala- 
bama, (1934) 295 US 600 at p. 607: 


“We have frequently held that in the 

exercise of our appellate jurisdiction we 
have power not only to correct error in 
the judgment under review but to make 
such disposition of the case as justice re- 
quires, And in determining what justice 
does require, the Court is bound to consi- 
der any change, either in fact or in law, 
which has supervened since the judgment- 
was entered.” 
In the leading judgment in Lachmeshwar 
Prasad Shukul’s case, Varadachariar, J. 
observed that an appeal being in the na~ 
ture of-a re-hearing the Courts in India 
have in numerous cases recognised that in 
moulding the relief to be granted in a case 
on appeal, the Court of appeal is entitled 
to take into account even facts which have 
come into existence after the decree ap- 
pealed against was made. Krishna Iyer, J. 
summed up the position in Pasupuleti 
Venkateswarlu's case thus: 


M. M. Quasim v, Manohar Lal 


S. C. 1119 


“It is basic to our processual jurisprud- 
ence that the right to relief must be judg- 
ed to exist as on the date a suitor institu- 
tes the legal proceeding. Equally clear is 
the principle that procedure is the hand- 
maid and not the mistress of the judicial 
process. If a fact, arising after the lis has 
come to court and has a fundamental im- 
pact on the right to relief or the manner 
of moulding it, is brought diligently to the 
notice of the tribunal, it cannot blink at 
it or be blind to events which stultify or 
render inept the descretal remedy. Equity 
justifies bending the rules of procedure, 
where no specific provision or fair play is 
violated, with a view to promote substan- 
tial justice — subject, of course, to the 
absence of other disentitling factors or 
just circumstances. Nor can we contem- 
plate any limitation on this power to take 
note of updated facts to confine it to the 
trial Court. If the litigation pends, the 
power exists, absent other special circum- 
stances repelling resort to that course in 
law or justice......... We affirm the pro- 
position that for making the right or re- 
medy claimed by the party just and mean- 
ingful as also legally and factually in ac- 
cord with the current realities, the court 
can, and in many cases must, take cau- 
tious cognizarice of events and develop- 
ments subsequent to the institution of the 
proceeding provided the rules of fairness 
to both sides are scrupulously obeyed.” 
To sum up, there was a proper and re- 
gular application to meet with the re- 
quirements of Order 41, Rule 27, CPC for 
additional evidence inviting the Court’s 
attention to a subsequent event of vital 
importance cutting at the root of the 
plaintiff's right to continue the action. 
Coupled with it, there was evidence in the 
form of a certified copy of the decree 
showing that the plaintiffs, even if they 
had some shade of title to commence ac- 
tion, they having lost all interest in the 
property and the property having become 
one of exclusive ownership of a person not 
a party to the proceedings, were no more 
entitled to continue the proceedings for 
their own benefit. 

16. Have the first appellate court and - 
the High Court acted in accordance with 
law in ignoring this subsequent event of 
vital importance? The first appellate 
court, as pointed out earlier, proceeded to 
examine the contention on merits and re- 
jected it on the ground that this being an 
event subsequent to the passing of the de- 
cree by the trial Court, no notice could 
be taken of it, a view.contrary to the law 
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laid down by this court. Same is true of 
the High Court when it said that even if 
the landlord who commenced action lost 
all interest in the property subsequent to 
the passing of the decree, the decree does 
not become a nullity and at any rate no 
note of the subsequent events can be taken 
in the absence of a proper application 
under Order 41, Rule 27, C. P. C. But the 
next observation of the High Court that 
where the plaintiff landiord’s interest in 
the property is extinguished subsequent 
to the decree by the trial Court, he does 
not lose his right to maintain and continue 
the action, is opposed to the very scheme 
of the Rent Act and the provisions con- 
tained in Ss. 11 (1) (c) and 12. Both the 
courts were, therefore, clearly in error in 
ignoring this vital piece of evidence which 
goes to the root of the matter and would 
surely non-suit the plaintiffs. 

17. Once this subsequent event of land- 
lord’s interest in the property getting ex- 
tinguished as the property in question is 
allotted as an exclusive owner to a sharer 
upon a partition amongst co-sharers, is 
properly evaluated, unless some proper 
explanation is offered by the landlords 
who are parties to the proceedings, the 
plaintiffs are liable to be non-suited. This 
does not require much of a discussion be- 
cause plaintiffs sought possession for per- 
sonal requirement of respondent 1 Mano- 
har Lal Sharma. Manohal Lal Sharma 
wanted to start his clinic, as he is a quali- 
fied medical practitioner, in the suit pre- 
mises, Manohar Lal Sharma is neither an 
owner nor a co-owner nor he has any 
interest in the suit property since the date 
of partition effected by compromise be- 
tween the co-sharers in Suit No. 4/74. If 
action were to start today or a day after 
the decree for partition, could Manohar 
Lal Sharma ever file a suit for evicting 
the present appellant from the suit shop 
on the ground that he wanted to start his 
clinic in the suit shop? If Manoharlal 
Sharma can bring such an action he can 
as well evict any tenant from any pre- 
mises with which he has no connection. 
Even if at the commencement of the action 
Manoharlal Sharma was a co-owner along 
with his brother and uncle and, therefore, 
he had a semblance of title to commence 
action for eviction, once the co-owner 
parted company, partitioned the property 
by metes and bounds and the suit property 
came to be allotted to Pyarelal as an ex- 
clusive owner, Manoharlal Sharma cannot 
claim eviction of the tenant from such 
property in which he has no subsisting 
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interest. And even if this event occurred 
subsequent to the passing of the decree by 
the trial Court, this subsequent event 
should have been noticed at the appellate 
stage because the appeal is nothing else 
but a continuation of the suit and in a 
proceeding under the Rent Act the relief 
has to be moulded according to the situa- 
tion on the date of the decree; the decree 
would mean the decree which is final and 
not correctible by any judicial proceeding. 
Manoharlal Sharma, therefore, cannot 
seek to evict the tenant for his personal 
requirement. Therefore, the suit for evic- 
tion under S. 11 (1) (c) would ordinarily 
fail on this ground. However, as the fresh 
evidence is being taken into consideration 
and as both the appellate courts and the 
High Court have erred in approaching the 
matter by ignoring the subsequent event, 
it would be presently pointed out that in 
order to do justice between the parties the 
matter will have to be remanded to the 
first appellate court. 

18. Before turning to the next topic, a 
word about the judicial approach to the 
question of personal requirement of the 
landlord under the Rent Act would not be 
out of place. The learned Judge of the first 
appellate court while upholding the claim 
of personal requirement of respondent 1 
has observed as under: 

“It is for the plaintiffs to decide what- 
ever they think fit and proper. It is not for 
the defendant to suggest as to what they 
should do. The defendant has led evidence 
to show that the plaintiffs have got some 
more houses at Giridih......... The defend- 
ant appellant has also filed certified copy 
of judgment of one suit No. 47/73 which is 
Ext. D only to show that plaintiffs have 
got a decree for eviction with respect to 
the other house at Giridih. I have already 
pointed out earlier that it is for the plain- 
tiffs to decide which of the houses is suit- 
able for them. It is not for the defendant 
to suggest that the house which will fall 
vacant in the near future is most suitable 
house for the plaintiffs”. 

This approach betrays a woeful lack of 
consciousness relatable to circumstances 
leading to enactment of Rent Acts in al- 
most all States in the country. The time 
honoured notion that the right of re-entry 
is unfettered and that the owner landlord 
is the sole Judge of his requirement has 
been made to yield to the needs of the 
society which had to enact the Rent Acts 
specifically devised to curb and fetter the 
unrestricted right of re-entry and to pro- 
vide that only on proving some enabling 
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grounds set out in the Rent Act the land- 
lord can re-enter. One such ground is of 
personal requirement of landlord. When 
examining a case of personal requirement, 
if it is pointed out that there is some vacant 
premises with the landlord which he can 
conveniently occupy, the element of need 
in his requirement would be absent. To 
reject this aspect by saying that the land- 
lord has an unfettered right to choose the 
premises is to negative the very raison 
d'etre of the Rent Act. Undoubtedly, if it 
is shown by the tenant that the landlord 
has some other vacant premises in his pos- 
session, that by itself may not be sufficient 
to negative the landlord’s claim but in 
such a situation the Court would expect 
the landlord to establish that the premises 
which is vacant is not suitable for the pur- 
pose of his occupation or for the purpose 
for which he requires the premises in re- 
spect of which the action is commenced in 
the Court. It would, however, bea bald 
statement unsupported by the Rent Act 
to say that the landlord has an unfettered 
right to choose whatever premises he 
wants and that too irrespective of the fact 
that he has some vacant premises in pos- 


session which he would not occupy and try . 


to seek to remove the tenant. This ap- 
proach would put a premium on the land- 
lord’s greed to throw out tenants paying 
lower rent in the name of personal occu- 
pation and rent out the premises in his 
possession at the market rate. To curb this 
very tendency the Rent Act was enacted 
and, therefore, it becomes the duty of the 
Court administering the Rent Act to bear 
in mind the object and intendment of the 
legislature in enacting the same. The 
Court must understand and appreciate the 
relationship between legal rules and one 


of necessities of life — shelter 
— and the way in which one 
part of the society exacts tri- 


bute from another for permission to in- 
habit a portion of the globe. In ‘The Socio- 
logy of Law’, edited by Pat Carlen, the 
author examines the rent and rent legisla- 
tion in England and Wales and - observes 
as under: 


“The prevailing paradigms of neo-classi- 
cal economics . and empiricist political 
theory have determined the conceptual in- 
sularity of law and legal institutions, with 
the result that thev and other social 
events appear as rancom existences inde- 
pendent of their historical formation. The 
force of any theory of law must of course 
lie in its explanatory power, and this in 
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turn depends on the wider image of social 
relations which produces it.” 

19. It was, however, contended on be- 
half of the respondents that even if in 
view of the subsequent event the plaintiffs 
landlords were not entitled to recover pos- 
session on the ground set out in S. 11 (1) 


- (c), yet the respondents would still be en- 


titled to evict the appellant on the ground 
mentioned in S. 11 (1) (d) inasmuch as all 
the courts have concurrently found. that 
the appellant was in default of payment 
of rent for a period of three months, i. e. 
September, October and November, 1972, 
and that this finding was not even ques- 
tioned before the High Court as mention- 
ed in paragraph 3 of the judgment of the 
High Court. The appellant has set out 
ground No. V in his petition for special 
leave in the following terms: 

“Because the High Court erred in hold- 
ing that the findings regarding default in 
payment of rent and of personal necessity 


were not challenged before the High 
Court.” Undoubtedly, what the 
High Court states in its judg- 
ment on the question whether a 


particular finding was challenged, or not 
challenged is entitled to highest respect at 
our hands and must ordinarily be always 
accepted. We have lingering hesitation in 
the facts of this case for two specific re- 
asons: (i) that there are some recitals in the 
judgment of the High Court specifically 
referred to hereinbefore which show that 
certain aspects have been disposed of 
cursorily, lacking precision; and (ii) that 
a tenant who examined as many as eight 
witnesses including himself to prove that 
the rent was paid and who specifically) 
pleaded that fact in reply to the notice 
served by the landlords and who meticul- 
ously fought his case by making an ap- 
plication for additional evidence at the 
appellate stage would not give up the con- 
tention and if he had in fact given it up 
there was no justification for still taking! 
the matter to the highest court. Even then 
we would have overlooked the contention) 
to the contrary and accepted what has 
been stated in the judgment but for the 
fact that subsequent event stated herein- 
above may have a direct impact on the 
title of the landlords-réspondents to evict 
the appellant on the ground of non-pay- 
ment of rent. 

20. If on examining and evaluating the 
contents of the certified copy of the decree 
in partition suit No. 4/74 it is established 
conclusively that the property has been 
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exclusively allotted to Pyarelal who has 
not applied to be joined as party to these 
proceedings though he has filed some affi- 
davit in this appeal before this Court , and 
if no reservation is made in the decree for 
continuation of the proceedings for re- 
covering possession on the ground of non- 
payment of rent in favour of the present 
respondents nor have the present respon- 
dents undertaken any liability to continue 
the proceedings on behalf of Pyarelal 
Sharma for the limited purpose of re- 
covery of rent, in our opinion it would be 
extremely doubtful if the respondent can 
still maintain the action for recovering 
rent and for possession on the grounds 
mentioned in S. 11 (1) (c) and (d). That as- 
pect has not at all been examined either 
by the first appellate Court or by the High 
Court. If ‘A’, a landlord commences action 
for eviction against his tenant on the only 
ground of non-payment of rent and during 
the pendency of the proceedings transfers 
the property lock stock and barrel to a 
third person and if the third person is not 
before the Court, without finally express- 
ing any opinion because the remand is 
contemplated, it is just unthinkable that 
such a landlord can continue the suit even 
after he had no interest in the property. 
The aspect may have to be examined in 
the background of the contract between 
the landlord who commenced the action 

. and his transferee, or the transferee hav- 
ing reserved some right came to the Court 
for being impleaded as a party to continue 
the action and his right to continue, may 
be examined. These aspects are not ex~ 
amined by any Court though decision on 
them goes to the root of the matter. There- 
fore, a remand is inevitable in the circum- 
stances of this case. 

21. Accordingly, we allow this appeal 
and set aside the decree of the High Court 
and the first appellate Court and remand 
the case to the first appellate Court 
which, after granting the application 
under Order 41, Rule 27 and taking the 
certified copy of the decree in partition 
suit No. 4/74 on record and after giving 
an opportunity to the parties before it to 
lead any additional evidence pursuant to 
this additional evidence, would decide the 
following two questions: 


(1) Does the partition decree transfer 
the suit shop to Pyarelal Sharma exclu- 
sively? 

(2) If yes, can the respondents (plain- 
tiffs) maintain the action and are entitled 
to evict the appellant (defendant) on the 
ground of personal requirement of Mano- 
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har Lal Sharma (respondent 1) and/or on 
the ground of default as contemplated by 
S. 11 (1) (d) of the Rent Act? 

On the evidence on these issues the Court 
may mould the final relief consistent with 
its findings. 

22. With this direction the appeal is 
remanded to the first appellate Court. In 
the circumstances of the case there will be 
no order as to costs. 

Appeal allowed. 
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Respondent. 
Penal Code (45 of 1860), Sec. 302 — 
Murder — Sentence — Sole eye-witness 


a five-year old child of deceased — Ac- 
cused a servant of family of deceased — 
He was just about 21 years of age and 
probably a sudden impulse of sex or 
theft made him momentarily insensible 
— He has been in jail for ten long years 
— In the circumstances of the case sen~- 
tence of death altered to one of impri- 
sonment for life, (Evidence Act (1872), 
Ss, 118, 134), 

The accused was a servant of the 
family of the deceased. The sole eye- 
witness was a five-year old son of the 
deceased, But there were unimpeachable 
and the most eloquent matters on the 
record which lend an unfailing assurance 
that the child was a witness of truth, 
not a witness of imagination as most 
children of that age generally are, How- 
ever, taking into consideration the facts 
that the accused was just about 21 years 
of age on the date of the offence and, 
very probably, a sudden impulse of sex 
or theft made him momentarily insensi-~ 
ble, that immediately after the crime, 
the accused was found sitting in the 
chowk of the house crying bitterly, hav- 
ing achieved his purpose, he did not 
even try to run away, which he could 
easily have done; that the basic evidence 
in the case was of a child of five years 
who answered many vital questions with 
a nod of the head, one way or the other, 
a witness who, by reason of his im- 
mature understanding, was not admin- 
istered oath and who was privileged, by 
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reason of his years, not to make his 
answers in an intelligible and coherent 
manner is unsafe to be trusted whole- 
sale, and that the accused has been in 
jail for ten long years, he has probably 
earned by now the right to be released, 
` after taking into account the remissions 
admissible to him, were he sentenced io 
life imprisonment, the sentence of death 
imposed upon the accused was set aside 
and he was sentenced to imprisonment 
for life. (Paras 6, 11, 13, 14) 


Mr. L. N. Gupta, Advocate, for the 
Appellant; Mr. H, R. Bhardwaj and 
Mr. R. K. Bhatt, Advocates, for Respon- 
dent; Mr. O. P. Rana, Sr. Advocate, for 
Complainant. 

CHANDRACHUD, C. J. :— This is yet 
another case in which a young housewife 


has been done to death by a trusted ser- 


vant of the family. Her three-year old 
son was murdered along with her and 
her five-year old son was seriously in- 
jured. The incident occurred on May 6, 
1971 at about 2.00 p.m. in House No. F- 
4/3, Kanoria Colony Quarters, Renukoot, 
where one Mohan Lal Khetan used to 
live with his wife Geeta and two sons 
Anil and Sunil aged three and five years 
respectively, Mohan Lal left for Allaha- 
bad for some work on the morning of 
the 6th, His wife and children took their 
food at about 1.00 p.m. and while they 
were resting, with a cooler on, they were 
assaulted as a result of which Geeta and 
Anil died and Sunil received serious in- 
juries. The only other person who was 
then present in the house was the appel- 
lant, why was working as a household 
servant for a few years before the inci- 
dent. His presence in the house at the 
material time is beyond the pale of con- 
troversy and indeed his very defence is 
that some intruders entered the house 
and caused injuries to Geeta, her two 
sons and to he himself. The appellant 
received quite some injuries in the inci- 
dent which led to the death of Geeta and 
Anil, 


2. Sunil, the five-year old son of Geeta, 
was examined by the prosecution as the 
sole eye-witness in the case and his evi- 
dence has been accented by the Sessions 
Court and the High Court. Shri L, N. 
Gupta, who has argued the case on be- 
half of the appellant with admirable 
precision and brevity, contends that no 
reliance should be placed on Sunil’s evi- 
dence because he is a young child of im- 
mature understanding, that no oath was 
administered to him by reason of his 
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lack of understanding of the sanctity of 
oath, that he did not implicate the ap- 
pellant for two days or so at least and 
that his statement was recorded by the 
police about 20 days after the incident. 
Counsel further argues that in the very 
nature of things, it would be impossible 
for a young lad of 13 like the appellant 
to overpower, gag, assault and slay a 
well-built woman of 30 that Geeta was. 
The motive of the offence, according the 
Courts below, was to outrage the mod- 
esty of Geeta. It is urged that a boy of 
13 could not possibly have entertained 
any such lewd thoughts. According to 
medical evidence, the injuries on the 
person of Geeta and the appellant were 
partly caused by a blunt weapon and 
partly by a sharp-edged weapon. That 
means that two different kinds of wea- 
pons were used against both of them and, 
what is more important, the same two 
weapons. According to counsel, that is 
more consistent with a stranger or 
strangers attacking Geeta and the appel- 
than with the appellant attacking 
Geeta. The appellant could not have at- 
tacked Geeta with two different weapons 
and even if Geeta were to retaliate, she 
could not have caused injuries to the ap- 
pellant with the same two weapons, The 
final submission is that the prosecution 
case is rendered suspicious because the 
evidence of discovery of the iron rod, 
the knife, two gold bangles and the cash 
at the instance of the appellant has been 
disbelieved by the Sessions Court and 
the High Court, 


3. We have given our anxious consi- 
deration to these weighty considerations 
but on a close scrutiny of the evidence 
and the circumstances of the case we 
find ourselves unable to differ from the 


Courts below in regard to the assessment ' 


of the evidence in the case. Counsel is 
not right in saying that the appellant 
was only thirteen years of age in May, 
1971, It appears that the appellant gave 
his age is 13 during the committal pro- 
ceedings but the age so given cannot be 
accepted as correct merely because, as 
counsel contends, the prosecution did not 
dispute the correctness of the assertion 
made by the appellant, There was no as- 
sertion in regard to the appellant’s age 
and indeed it was not put in issue at 
any stage of the proceedings. The point 
regarding the appellant’s age is being 
raised for the first time in this Court in 
the form and context in which it is 
raised by Shri Gupta. The reference to 
the “tender age” of the appellant was 
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made in the Sessions Court on the ques- 
tion of sentence and not that of guilt, 
nor indeed in the context that the 
nature of the offence is such that the ap- 
pellant could not have committed it, be- 
ing just a boy of 13 or so. It is not a 
a matter of uncommon experience that 
the age of an accused is mentioned in 
the committal proceedings without pro- 
per inquiry or scrutiny since, in most 
cases, nothing turns on it. In fact if the 
appellant was only 13 years of age at 
the time of the offence, the Sessions 
Court would not have failed to notice 
that fact and it would be amazing that 
the appellant’s advocates in the Courts 
below should not advert to it, though 
the minutest contentions were raised in 
arguments and subtle suggestions were 
made to prosecution witnesses in their 
cross-examination, 


4, During the trial, the appellant was 
suspected to be of a deranged mind and 
was for that reason sent to the mental 
hospital at Varanasi, Exhibit K-20, which 
is the abstract of medical history main- 
tained in that hospital, shows that at the 
time of the appellant’s admission to the 
hospital on July 19, 1973 he was 23 years 
of age. The occurrence having taken 
place in May 1971, the appellant would 
be about 21 years of age at the relevant 
time, That is what the High Court has 
found while dealing with the question 
of sentence when it was urged before it 
that the death sentence should not be 
confirmed since the appellant was just 
14 or 15 years of age on the date of of- 
fence. We concur in the view of the 
High Court on the question of the appel- 
lant’s age and agree with it that the age 
given by the appellant in the committal 
Court and the Sessions Court was a 
random statement not based on any re- 
liable data. 


5; We cannot accept that an able- 
bodied boy of eighteen or nineteen could 
not have committed an assault of the 
present nature for the motive alleged. 
But we might mention that we are not 
in entire agreement with the Sessions 
Court and the High Court that the 
motive of the offender was necessarily to 
outrage the modesty of Geeta. It is not 
possible to record a positive finding that 
the motive necessarily was to commit 
theft or robbery, but the nature of in- 
juries on the person of Geeta does not 
fully bear out the inference that the 
motive of the outrage was concerned 
with sex.. There was no injury at all on 
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Geeta’s private parts or anywhere near- 
about, not even a scratch or an abrasion, 
Most of the injuries were caused to her 
on the face and head. It seems to us 
more probable that Geeta woke up while 
the almirah was being ransacked and she 
paid the price of her courage. She re- 
sisted the robbery and was therefore 
done to death. 

6. Shri Gupta made a very plausible 
case against the acceptance of the evi- 
dence of Sunil, the child witness. We 
must confess that if the case were to 
rest solely on Sunil’s uncorroborated 
testimony, we might have found it diffi- 
cult to sustain the appellant’s conviction, 
But there are unimpeachable and the 
most eloquent matters on the record 
which lend an unfailing assurance that 
Sunil is a witness of truth, not a witness 
of imagination as most children of that 
age generally are. As we have stated 
earlier, the presence of the appellant is 
undisputed and is indeed indisputable. 
The appellant himself received quite a 
large number of injuires during the in- 
cident, which proves his presence in the 
house at the relevant time beyond the 
shadow of a doubt, If the appellant was 
present in the house at the time when 
Geeta was assaulted, it becomes neces“ 
sary to examine his conduct without 
shifting the burden of proof on to him. 
If the mistress of the house was killed 
by robbers, we should have thought that 
the appellant would raise a hue and cry 
at least after the robbers had made good 
their escape. He did nothing of the kind 
and a little while later, he quitely walk- 
ed to a neighbour. and trotted out the 
story that a few ‘‘Badmashes” intruded 
into the house and killed Geeta and her 
son, 


7. Not only does the conduct of the 
appellant corroborate the evidence of 
Sunil, but the very pattern of the crime 
corroborates that it is the appellant who 
committed it. Anil was sleeping along- 
side his mother and he seems to have 
received an injury while the mother was 
assaulted. But Sunil was assaulted ob- 
viously in order that he should not be 
left alive to identify the culprit, The 
culprit whom Sunil could easily identify 
was the appellant who was a household 
servant engaged mainly to look after 
the two boys. Total strangers, whom 
even the appellant could not identify ex- 
cept as ‘“Badmashes”’, would have no 
reason whatever to assault Sunil, 

8, The most important of the circum- 
stances which corroborates the evidence 
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of Sunil is the nature of injuries which 
were found on the person of the appel- 
lant. 
kind which a woman in distress would 
cause while defending herself. There is 
a trial of scratches and abrasions on the 
front portion of the appellant’s body and 
it is not without significance, as contend- 
ed by Shri Bhardwaj who appears on 
behalf of the State of U. P., that the 
injuries on Geeta are also all on the 
front portion of her body. A ‘Badmash’ 
would not deal with the appellant with 
his nails, if indeed he wanted to put the 
appellant out of arm’s way. 


Suresh v. 


9, There is one more argument which 
requires to be dealt with, namely, that 
two different weapons and the same two 
weapons were used against both Geeta 
and the appellant, We are not quite sure 
whether Geeta had received an incised 
injury because, the injuries which were 
found on her forehead can give the ap- 
pearance of incised injuries, if caused by 
an iron rod. The skin just above a hard 
surface can break by a severe blow and 
give the appearance of an incised injury. 
But even assuming that the same two 
weapons were used on Geeta as also the 
appellant, it does not militate against 
the commission of the crime by the ap- 
pellant himself. It is clear from the evi- 
dence of Dr. Guha and Dr. Sharma that 
all the injuries on the person of both 
Geeta and the appellant were on the 
front portions of their respective bodies. 
It is also clear that the injury which re- 
sulted in the death of Geeta as also her 
son Anil was caused by the iron rod. We 
are inclined to the view that the wea- 
pons with which Geeta was defending 
herself at different stages of her life- 
saving fight with the appellant were 
snatched by the appellant and he hit her 
with those weapons. That is how similar 
injuries were found on the person of 
both, 


10. We, therefore, agree with the Ses- 
sions Court and the High Court that it 
is the appellant who committed the 
murder of Geeta and her son Anil and 
caused injuries to Sunil. 


11, Crimes like the one before us can- 
not be looked upon with equanimity be- 
cause they tend to destroy one’s faith in 
all that is good in life. A starving youth 
was given shelter by a kindly couple. 
The reward of that kindness is the 
murder of the woman and her child, We 
cannot condemn adequately the utterly 
disgraceful and dastardly ‘conduct.:of-the - 
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appellant. But all the same, the ques* 
tion as to whether the death sentence is 
called for has to be examined in each 
case with dispassionate care. The appel- 
lant was just about 21 years of age on 
the date of the offence and, very pro- 
bably, a sudden impulse of sex or theft 
made him momentarily insensible. The 
evidence of Sunil shows that immediate- 
ly after the crime, the appellant was 
found sitting in the chowk of the house 
crying bitterly. Having achieved his 
purpose, he did not even try to run 
away, which he could easily have done 
since, his injuries were not of such a 
nature as to incapacitate him from flee- 
ing from an inevitable arrest. It would 
also appear that though he was not in- 
sane at the time of the offence in the 
sense that he did not know the nature 
and consequences of what he was do-: 
ing, still he was somewhat unhinged. He 
was suspected to be insane during the 
trial and was kept in a mental hospital 
from July 19, 1973 to February 2, 1975. 
He was eventually declared fit to stand 
his trial but the evidence of Dr, R. N. 
Srivastava (P.W. 13), who was in charge 
of the hospital and the notes (Exhibit 
Ka-20) of the hospital show that the ap- 
pellant had shown aggressive symptoms 
and once, he had attacked another 
patient. Coupled with these considera- 
tions is the fact that the basic evidence 
in the case is of a child of five who 
answered many vital questions with a 
nod of the head, one way or the other. 
A witness who, by reason of his im- 
mature understanding, was not admin- 
istered oath and who was privileged, by 
reason of his years, not to make his 
answers in an intelligible and coherent 
manner is unsafe to be trusted whole- 
sale, We cannot also overlook, what Shri 
L. N. Gupta highlighted, that Sunil’s 
statement was recorded about 20 days 
later. There is valid reason for the de- 
lay, namely, his state of mind (he was 
a witness to the murder of his mother 
and an infant brother) and the state of 
his body (he was gagged as a result of 
which his clavicle was fractured), Child- 
ren, in the first place, mix up what they 
see. with what they like to imagine to 
have seen and besides, a little tutoring 
is inevitable in their case in order to 
lend coherence and consistency to their 
disjointed thoughts which tend to stray. 
The extreme sentence cannot seek its 
main support from evidence of this kind 
which, even if true, is not safe enough 
to act upon for putting out a life, 
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` 12. The learned Sessions Judge did 
not ask the appellant what he had to 
say on the question of sentence, holding 
that Section 235 (2) of the Code of Cri- 
minal Procedure, 1973 did not, by rea- 
son of its Section 484 (2) (a), apply to 
trials which were pending on the date 
when the new Code came into force, We 
wish that the Sessions Court had ques- 
tioned the appellant on the sentence, 
whether the letter of Section 235 (2) 
governed the matter or not, That would 
have furnished to the Court useful data 
on the question of sentence which it 
proposed to pass. In any case, the trial 
would not have been invalidated if the 
Court 
that section which were introduced into 
the Code ex debito justitiae. The learn- 
ed Judge had before him a safe expedi- 


ent, the benefit of which he needlessly 
denied to himself on technical considera- 
tions. 


13. Finally, the appellant has been in 
jail for ten long years. He has probably 
earned by now the right to be released, 
after taking into account the remissions 
admissible to him, were he sentenced to 
life imprisonment. We suppose, though 
we are not confident, that some celebrity 
or the other must have visited the jail 
and large, wholesale remissions from 
sentence must have been doled out to 
the prisoners in order to commemorate 
the great and unusual event . 

14, In the result, we confirm the order 
of conviction but set aside the sentence 
of death imposed upon the appellant and 
sentence him to imprisonment for life! 
for the offence under Section 302 of the 
Penal Code. The sentence under Sec- 
tion 307 will stand but the two sentences 
will run concurrently, 

Order accordingly. 
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BAHARUL ISLAM, JJ. 
Criminal Appeal No, 183 of 1981, D/- 
18-3-1981. 
Harish Pahwa, Appellant v, 
U. P. and others, Respondents, 
(A) Constitution of India, Arts, 136 & 
22 — Preventive detention — Petition 
for habeas corpus dismissed by High 
Court — Plea in appeal that detention 


*Civil Misc. Habeas Corpus Writ No, 
6343 of 1980, D/- 30-1-1981 (AN). 
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were to apply the provisions of, 


ALR. 


was illegal as Government did not de- 
cide representation made by him within 
reasonable time — Point not raised in 
writ petition — Held, that in view of its 
importance and the fact that material 
necessary for iis determination heing 
available on record the point could be 
allowed. (Para 2) 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S, 3 — Detention — Re- 
presentation made. by detenu must be 
considered within reasonable time — 
Delay invalidates detention, (Constitu- 
tion of India, Art, 22), W, P. No. 6343 of 
1980 D/- 30-1-1981 (All), Reversed, 

The representation made by a detenu 
has to be considered without any delay. 
The Supreme Court does not look with 
equanimity upon delays when the liber- 
ty of a person is concerned. Calling com- 
ments from other departments, seeking 
the opinion of Secretary after Secretary 
and allowing the representation to lie 
without being attended to is not the type 
of action which the State is expected to 
take in a matter of such vital import, It 
is the duty of the State to proceed to 
determine representations with the ut- 
most expedition, which means that the 
matter must be taken up for considera- 
tion as soon as such a representation is 
received and dealt with continuously 
(unless it is absolutely necessary to wait 
for some assistance in connection with 
it) until a final decision is taken and 
communicated to the detenu, Where this 
is not done the detention has to be de- 
clared unconstitutional W. P. No, 6343 
of 1980, D/- 30-1-1981 (All), Reversed. 

(Para 3) 

Mr. R. K. Garg, Sr. Advocate, M/s, Na- 
resh K. Sharma and Mukul Mudgal, Ad-, 
vocates, for Appellant; Mr. R. K. Bhatt, 
Advocate (for No. 1) and Mr. Hardayal 
Hardy, Sr, Advocate, Miss A. Subhashini, 
Advocate, for Respondents, 

KOSHAL, J.:— This is an appeal by 
by one Harish Pahwa against the judg- 
ment dated 30th January, 1981 of the 
High Court of Allahabad dismissing a 
petition presented by the appellant to it 
under Article 226 of the Constitution of 
India with a prayer that a writ of 
habeas corpus be issued against the 
State of Uttar Pradesh and Union of 
India inasmuch as the detention of the 
appellant by them was not in accordance 
with law, 

2. The only point that has been raised 
before us by Mr. Garg appearing on be- 
half of the appellant is that the repre- 
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sentation made by him against his dē- 
tention to the State Government was not 
decided within a reasonable time and 
that the delay is fatal to the detention, 
This point was no doubt not taken be- 
fore the High Court, but in view of its 
importance and the fact that all the 
material necessary for its determination 
is available on the record, we have al- 
lowed it to be raised before us and have 
overruled a preliminary objection taken 
by the State to the effect that it should 
not be entertained, 

3. In order to decide the point we 
may refer to certain admitted facts. The 
order of detention is dated 16th May, 
1980 and the representation made by the 
appellant against it from Varanasi Jail 
bears date the 3rd June, 1980. The 
State Government received the represen- 
tation on the 4th June, 1980 but for two 
days no action was taken in connection 
with it. On the 6th of June, 1980 com- 
ments were called for from the Customs 
authorities with regard to the allegations 
made in the representation and such 
comments were received by the State 
Government on the 13th June, 1980, On 
the 17th of June, 1980, the State Gov- 
ernment referred the representation to 
its Law Department for its opinion 
which was furnished on the 19th of 
June, 1980. The rejection of the repre- 
sentation was ordered on the 24th of 
June, 1980 and it was communicated to 
the jail authorities two days later. 

The case of the State is that the repre- 
sentation was with the Customs authori- 
ties who were formulating their com- 
ments from 7th June, 1980 to the 12th 
of June, 1980 and that the representa- 
tion was under the consideration of the 
Government for four days from 13th 
June, 1980 to 16th June, 1980, of its Law 
Department from 17th June, 1980 to 19th 
June, 1980 and then again under its own 
consideration for six days from 19th 
June, 1980 to 24th June, 1980. 

In our opinion, the manner in which 
the representation made by the appellant 
has been dealt with reveals a sorry state 
of affairs in the matter of consideration 
of representation made by persons de- 
tained without trial, There is no expla- 
nation at all as to why no action was 
taken in reference to the representation 
on 4th, 5th and 25th of June, 1980. It 
is also not clear what consideration was 
given by the Government to the repre- 
sentation from 13th June, 1980 to 16th 
June, 1980 when we find that it culmi- 
nated only in a reference to the Law 
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Department, nor it is apparent why the 
Law Department had to be consulted at 
all. Again, we fail to understand why 
the representation had to travel from 
table to table for six days before reach- 
ing the Chief Minister who was the only 
authority to decide the representation. 
We may make it clear, as we have done 
on numerous earlier occasions, that this 
Court does not look with equanimity 
upon such delays when the liberty of a 
person is concerned, Calling comments 
from other departments, seeking the opi- 


‘nion of Secretary after Secretary and 


allowing the representation to lie with- 
out being attended to is not the type of 
action which the State is expected to 
take in a matter of such vital import. 
We would emphasise that it is the duty}: 
of the State to proceed to determine re- 
presentations of the character above 
mentioned with the utmost expedition, 
which means that the matter must be 
taken up for consideration as soon as 
such a representation is received and 
dealt with continuously (unless it is ab- 
solutely necessary to wait for some as- 
sistance in connection with it) until a 
final decision is taken and communicat- 
ed to the detenu., This not having been 
done in the present case we have no op- 
tion but to declare the detention uncon- 
stitutional. We order accordingly, allow 
the appeal and direct that the appellant 
be set at liberty forthwith. 

Appeal allowed. 
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R. S. PATHAK, O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JJ. 

Writ Petns, Nos. 692, 937-1063, 1111- 
1115, 1558 of 1980; Civil Appeal No, 1895 
of 1979* (with W. P. Nos, 5441-62 of 
1980 and W. P. No. 6217 of 1980; C. A. 
Nos, 3297 and 2689 of 1979)**; W, P, Nos. 
6529 to 6551 of 1980; Civil Appeal No. 
1507 of 1980,f Civil Appeals Nos. 1715- 
1716 of 1980,}f D/- 17-2-1981. 


*W. P. No. 35 of 1976, D/- 22-1-1979 re- 
ported in AIR 1979 Kant 195, 

**S. A. No, 551 of 1977 and W, P. 6555 
of 1978, D/- 25-5-1979 and 22-1-1979 
respectively (Kant). 

FC. W. J. C. No. 394 of 1980, D/- 2-5- 
1980 (Pat). ; 

TiC. W. J. C. No, 5136 of 1978, D/- 30-8- 
1979 reported in 1980 Pat LJR 130 
and C. W. J. C. No, 840 of 1980, D/- 
2-5-1980 (Pat.). 
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(1) Rameshchandra Kachardas Porwal 
and others, (2) M/s. Narayandas Govind- 
das and others and (3) Sha Moteejee Vir- 
chandji and others, Petitioners v. State 
of Maharashtra and others, Respondents} 
Pravinchandra Kesnarlal, Petitioner V, 
5S. M. Kuray and others, Respondents; 
M. V. Manjunath and others, Appellants 
v. Chief Marketing Officer and others, 
Respondents; M/s, Appasaheb Bharam- 
appa Vankundre and others, Petitioners 
v. Agricultural Produce Marketing Com- 
mittee, Belgaum and another, Respon- 
dents; Basudeo Prasad and others, Ap- 
pellants v. State of Bihar and others, Re- 
spondents; Bhagwan Das Gopal Prasad 
and others, Appellants v. State of Bihar 
and others, Respondents, 


(A) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (20 of 1964), 
Ss. 4, 5 and 6 — Maharashtra Agricultu- 
ral Produce Marketing (Regulation) 
Rules, 1967, R. 5 — Establishment of 
principal market and subsidiary market 
— Power can be exercised from time to 
time — Place can also be substituted. R. 5 
isnot beyond rule making authority — 
((i) Karnataka Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), Sec- 
tions 4, 5 and 6; (ii) Bihar Agricultural 
Produce Markets Act (16 of 1960), Ss. 3 
and 4; (iii) Maharashtra General Clauses 
Act (1 of 1904), Ss. 14, 21; (iv) Constitu- 
tion of India, Arts. 19 and 245). 


Section 5 authorises the establishment 
of a principal market and one or more 
subsidiary markets, The power to estab- 
lish a principal market or a subsidiary 
market carries with it the power to dis- 
establish (if such an expression may be 
used) such market. Again, the power 
given by Section 5 to establish a princi- 
pal or subsidiary market may be exer- 
cised from time to time. These follow 
from Sections 14 and 21 of the Maha- 
rashtra General Clauses Act. So, Sec- 
tion 5 of the Maharashtra Agricultural 
Produce Marketing (Regulation) Act, 
1963, read with Sections 14 and 21 of the 
Maharashtra General Clauses Act vest 
enough power in the Director to close an 
existing market and establish it else- 
where, (Para 6) 


Any other construction may frustrate 
the very object of the legislation, No- 
thing may be expected to remain static 
in this changing world, A market which 
is suitably and conveniently located to- 
day may be found to be unsuitable and 
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inconvenient tomorrow on account of the 
development of the area in another 
direction or the congestion which may 
have reduced the market into an impos- 
sible, squalid place or for a variety of 
other reasons. To so interpret the pro- 
visions of the Agricultural Produce Mar- 
keting Regulation Act as prohibiting the 
abolition of a market once established 
and bar the transfer of the market to 
another place would be to defeat the 
very object of the Act. Neither the text 
nor the context of the relevant provi- 
sions of the Act warrant such a prohi- 
bition and bar and there is no reason to 
imply any such. On the other hand Sec- 
tions 14 and 21 of the Maharashtra Gen- 
eral Clauses Act warrant a reading into 
Section 5 a power to close a market and 
establish it elsewhere, (Para 6) 


The submission that Rule 5 of the 
Maharashtra Agricultural Produce Mar- 
keting (Regulation) Rules 1967 which 
provides that no person shall market any 
declared agricultural produce in any 
place in a market area other than the 
principal market or subsidiary market 
established therein is ultra vires, is 
equally without force. Section 60 of the 
Act empowers the State Government to 
make rules for carrying into effect the 
purposes of the Act. It cannot but be 
said that the establishment of a princi- 
pal and subsidiary markets for the mar- 
keting of declared agricultural produce 
and the bar against marketing operations 
being carried on elsewhere than in the 
markets so established is only to fur- 
ther and to give effect to the purposes 
of the Act. Regulation of marketing of 
notified agricultural produce and the 
establishment of principal and subsidiary 
markets are among the prime objects of 
the Act. If for the more effective regu- 
lation of marketing it is thought that all 
marketing operations in respect of de- 
clared agricultural produce should be 
carried on only in the principal and sub- 
sidiary markets established under the 
Act, it cannot possibly be said that a 
rule made for that purpose is beyond 
the competence of the rule making auth- 
ority under the Act, (Para 7) 


It could not be contended that the 
absence of an express provision in Maha- 


h 


rashtra Act, unlike in some other Acts, - 


that once a market was established it 
was not permissible ‘to market 
or trade. in agricultural produce 
outside the market, would show that no 


such ban was coniemplated by the Act, 
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_ Absence of an express provision in the 
Act itself merely means that greater 
latitude is given to the rule making 
authority to introduce regulation of mar- 
keting by stages and to ban all 
marketing activity outside the market. 
The latitude given to the rule making 
authority cannot lead to the inference 
that the rule -making authority has no 
power to make a rule banning marketing 
activities outside the market once the 
market is established, even when such a 
ban is found to be necessary. Therefore, 
the rule prescribing that no marketing 
operation in any declared agricultural 
produce shall be carried on outside the 
principal or subsidiary markets is con- 
sistent and in consonance with the 
scheme of thé Act and is within the 
competence of the rule making authority 
and that it is reasonable. (Para 10) 

It could not also be contended that 
the transactions between trader and 
trader and transactions by which the 
agricultura] produce was imported into 
the market area from outside the. market 
area were outside the purview of the 
Act and that if Section § and Rule 5 
were intended to cover such transactions 
also, they were invalid. The basic as- 
sumption of the submission that the 
Maharashtra Agricultural Produce Mar- 
keting Regulation Act was conceived in 
the interests of the agriculturists only 
and intended for their sole benefit is not 
well founded. It is true that one of the 
principal objects sought to be achieved 
by the Act is the securing of a fair price 
to the agriculturist for his produce, by 
the elimination of middlemen and other 
detracting factors, But, it would be 
wholly incorrect to say that the only 
object of the Act is to secure a fair price 
to the agriculturist. As the long title 
of the Act itself says, the Act is intend- 
ed to regulate the marketing of agricul- 
tural and certain other produce. The 
marketing of agricultural produce’ is not 
confined to the first transaction of sale 
by the producer to the trader but must 
necessarily include all subsequent 
transactions in the course of the move- 
ment of the commodity into the ulti- 
mate hands of the consumer, so long of 
course, as the commodity retains its ori- 
ginal character as agricultural produce. 
While middlemen are sought to be eli- 
minated, it is wrong to view the Act as 
one aimed at legitimate and genuine 
traders. Far from it. The regulation and 
control is as much for their benefit as it 
is for the benefit of the. producer and 
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the ultimate consumer. There cannot 
be any doubt that localising marketing 
is helpful and necessary for regulation 
and control and for providing facilities. 
If all transactions are carried on in the 
market under the watchful and; at the 
same time, helpful vigil of the Market 
Committee and its officers, there is surely 
a greater chance of the success of the 
objectives of the statute. Therefore, it 
cannot be held that requirement that 
the locus of all transactions of sale and 
purchase of agricultural produce, includ- 
ing those between trader and trader, 
should be in the market is harsh and an 
excessive restriction on the Fundamental 
Right to carry on trade, 
(Paras 11, 12) 
(B) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (20 of 1964), 
Section 6 — Maharashtra Agricultural 
Produce Marketing (Regulation) Rules 
1967, Rule 5 Proviso — Interpretation of 
Statutes — Proviso, 


Rule 5 which banned marketing of any 
declared market agricultural produce 
other than the principal market or sub- 
sidiary market established therein appli- 
ed equally to a sale of the produce by a 
producer to a trader and a subsequent 
sale by a trader to a trader. It is not 
correct to say that Section 6 of the Ma- 
harashtra Act made a distinction be- 
tween (a) the use of any place in ihe 
market area for the marketing of the 
declared agricultural produce and (b) 
the operation in the market area or in 
any market therein as a trader, com-. 
mission agent, broker, etc., in relation to 
the marketing of agricultural produce 
and that the distinction was in reality a 
distinction between a sale by a producer 
to a trader and a subsequent sale by a 
trader to a trader. (Para 13) 


The proviso to Rule 5 speaks of operat- 
ing at any place within the market area 
by a trader, commission agent, or other 
market functionary after obtaining a 
licence while the main provision refers 
to the marketing of declared agricultural 
produce at any place in the market area. 
It cannot be contended that the proviso 
is unrelated to the main provision. Ac- 
cording to ordinary canons of construc- 
tion the proper function of a proviso is 
to except and deal with a case which 
would otherwise fall within the general 
language of the main enactment. It, 
therefore, shows that no such distinction 
was in the mind of the legislature or the 
rule making authority. (Para 13) 
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In the circumstances there is nothing 
unreasonable in the statutory declaration 
of Greater Bombay and Turbha village 
as a market area nor is there anything 
unreasonable in the establishment of a 
single market in Turbha village for the 
entire market area, (Para 14) 


(C) Maharashtra Agricultural Produce 
Marketing (Regulation) Act (20 of 1964), 
Sections 4 and 5 — Eestablishment of 
market area — Facilities and convye- 
niences not available on date of notifica- 
tion — Effect. 


A place ought ‘not to be notified as a 
market unless it is ready for use as a 
market with all reasonable facilities and 
conveniences but it is not the duty of the 
Court to pursue the matter to the ex- 
treme limit of quashing the notification 
when it is found that all reasonable faci- 
lities and conveniences were made avail- 
able, While a notification may be 
quashed if nothing has been done beyond 
publishing the notification, in cases where 
some facilities and conveniences have 
been provided but not some others which 
are necessary the Court may instead of 
quashing the notification give appr2- 
priate time-bound directions for provid- 
ing necessary facilities and conveniences. 

: (Para 15) 

(D) Bibar Agricultural Produce Mar- 
kets Act (16 of 1960), Section 5 — Mar- 
ket yard — Changing of place of market 
yard — It is legislative function — Au- 
thority not required to invite and hear 
objections, 


Itvis not a case of the exercise of a 
judicial or quasi-judicial function where 
the very nature of the function involves 
the application of the rules of natural 
justice, or of an administrative function 
affecting the rights of persons, where- 
fore, a duty to act fairly. It is a case of 
legislative activity; making of a legis- 
lative instrument, the declaration by 
notification of the Government that a 
certain place shall be a principal market 
yard for a market area, upon which 
declaration certain statutory provisions 
at once spring into action and certain 
consequences prescribed by statute fol- 
low forthwith. The making of the de- 
claration, in the context, is certainly an 
act legislative in character and does not 
oblige the observance of the rules of 
natural justice, (1972) 1 WLR 1373 and 
AIR 1980 SC 882, Foll. (Para 17) 
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CHINNAPPA REDDY, J..— Reluctant 
traders, un-willing to move their places 
of business into the markets or market 
yards as they are differently called in 
the States of Maharashtra, Bihar and 
Karnataka, set up by respective Market 
Committees under various State Agricul- 
tural Produce Marketing Acts, offer 
their resistance through these Writ Peti- 
tions and Civil Appeals. We will first 
recite the facts in one of the cases (Writ 
Petition No, 692 of 1980) and thereafter 
consider the questions raised in that as 
well as the other cases, The petitioner 
in Writ Petition No. 692 of 1980 is a 
trader presently carrying on business in 
‘Gur’ and other commodities at 1221, 
Bhavani Peth, Pune. In exercise of the 
powers conferred by Section 4A (2) of 
the Bombay Agricultural Produce Mar- 
kets Aet, 1939, by a notification dated 
duly 6, 1961, the locality known as 
Bhavanipeth and Nanapeth of the Pune 
City was declared as one of the principal 
market yards for the market area con- 
sisting of Pune City and Haveli Talukas. 
The market area had been so declared 
by a notification dated May 1, 1957, 
pursuant to a declaration that it was in- 
tended to regulate the purchase and sale 
of ‘gur’ in fhe market area, The Bom- 
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bay Agricultural Produce Markets A- 

1939, was repealed and replaced by the 
Maharashtra Agricultural Produce Mar- 
keting (Regulation) Act, 1963, By Sec- 
tion 64 of the Act the notifications pre- 
viously issued etc., under the provisions 
of the repealed Act were kept alive for 
the purposes of the new Act, On March 
23, 1971, the present Market Committee 
known as Krishi Utpanna Bazar Samiti, 
Pune, was constituted under Sec. 4 (1) 
of the 1963 Act. On April 21, 1971, the 
Director of Agricultural Marketing pub- 
lished a notification declaring his inten- 
tion to regulate marketing of a larger 
number of commodities in the market 
area of Haveli and Pune City Taluka. On 
October 4, 1975, the Director of Agricul- 
tural Marketing, Maharashtra State, ex- 
ercing his powers under Section 5 (2) of 
the Maharashtra Agricultural Produce 
Marketing (Regulation) Act, 1963, de- 
clared the locality known as Market 
Yard Gultekadi as the principal market 
for the market area for the marketing 
of various commodities specified in the 
notification, Thereafter on October 8, 
1975, a Circular was issued to all Adatis, 
merchants, and licence holders, parti- 
cularly wholesale dealers dealing in Gur, 
Halad, Dhania, etc, in the vicinity of 
Bhavanipeth-Nanapeth informing them 
that Bhavanipeth-Nanapeth will cease to 
be a market from the midnight of Oct. 
13, 1975 and that the market yard Gul- 
tekadi had been declared as the principal 
market for the market area. The circular 
went on to say that anyone carrying on 
business anywhere except Gultekadi 
was liable to be prosecuted. The result 
of the notification dated October 4, 1975, 
and the Circular, dated October 8, 1975, 
was that it was not permissible for any- 
one to carry on trade in any of the noti- 
fied agricultural commodities outside the 
Gultekadi market yard on and after 
October 14, 1975. It meant that traders 
like the petitioner who had for genera- 
tions been carrying on business in those 
commodities in Bhavanipeth-Nanapeth 
had perforce to move into Gultekadi 
market yard if they wanted to stay in 
the business. Consequent upon repre- 
sentations made by the Pune Merchants 
Chamber and the interim order in a 
Writ Petition filed in the Bombay High 


“Court by the Chamber the date notified 


for the commencement of the functioning 
of the Principal Market in Gultekadi 
was postponed from time to time. Final- 
ly, by a public notice dated March 6, 
1980, all wholesale traders, commission 


r 
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agents and others dealing in agricultural 
produce in Bhavanipeth-Nanapeth 
and surrounding areas were informed 
that with effect from March 17, 1980, 
wholesale trade in the regulated agricul- 
tural produce could be carried on in the 
Gultekadi market yard only. The peti- 
tioner seeks to resist the situation thus 
sought to be forced upon him and chal- 
lenges the notification dated October 4, 
1975, and the consequential notices re- 
quiring him to carry on business in re- 
gulated agricultural produce in the Gul- 
tekadi market yard and at no other place. 
Similarly, in Writ Petitions Nos. 937 to 
1063 of 1980 and Writ Petns. Nos. 1111 
to 1115 of 1980, 132, other traders who 
are presently carrying on business in the 
existing market of Bhavanipeth-Nana- 
peth question the notification and the 
notices following the notification, 


2, In Writ Petitions Nos, 1558 of 1980 
and 5441 to 5462 of 1980, the petitioners 
are wholesale traders in onions and 
potatoes who carry on their business in 
the Maulana Azad Road Market in Bom- 
bay. They complain against a notifica- 
tion dated December 5, 1978 by which 
it was declared that after January 26, 
1979, marketing of potatoes and onions 
shall be carried on at the Principal 
Market at Turbhe and at no other place. 
It appears that initially, for the market 
area comprising Greater Bombay and 
Turbhe Village in Thane Taluka, the 
newly established market at Turbhe was 
declared as the Principal Market and the 
existing markets at Maulana Azad Road 
and Mahatma Phule Mandai were declar- 
ed subsidiary markets. This was by a 
notification dated January 15, 1977, Later 
by the impugned notification dated De- 
cember 5, 1978, the subsidiary markets 
were abolished and the market at Turbhe 
alone was declared as the Principal 
Market for the area comprising Greater 
Bombay and Turbhe village. 


3. It was argued on behalf of the 
petitioners that the Maharashtra Agri- 
cultural Produce Marketing (Regulation) 
Act 1963 did not invest the Director of 
Marketing or the Market Committee with 
any power to compel a trader to transfer 
his activity from a previously existing 
market to a principal or subsidiary mar- 
ket established under S. 5 of the Act. 
There was no provision in the Act by 
which a trader could be compelled to 
market declared agricultural produce in 
the principal or subsidiary market estab- 


lished under Section 5 ‘and in-no other:- 
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place. This was a feature which dis- 
tinguished it from the Bombay Act of 
1939 and the Agricultural Produce Mar- 
keting Acts of so many other States. 
Rule 5 of the Maharashtra Agricultural 
Produce Marketing (Regulation) Rules, 
1967, which purported to provide that no 
person shall market any declared agri- 
cultural produce in any place in a mar- 
ket area other than the Principal Mar- 
ket or subsidiary market established 
therein was ultra vires, It was also sub- 
mitted that once a principal or subsi- 
diary market was established at one 
place there was no provision in the Act 
which enabled the principal or sub- 
sidiary market to be transferred to an- 
other place. In any event it was urged 
that the notification was an unreason-~ 
able restriction on the right of the peti- 
tioners to carry on their trade, It was 
also submitted, and this appeared to be 
the main thrust of the argument of most 
of the counsel for the various petitioners 
that the Act did not cover transactions 
between trader and trader and transac- 
tions by which the agricultural produce 
was imported into the market area from 
outside the market area. Sections 5 and 
6 and Rules 5 and 6 had to be so read — 
the language permitted such a construc- 
tion — as to make a distinction between 
a sale of agricultural produce by a pro- 
ducer to a trader which had to be with- 
in a market and a subsequent sale by a 
trader to a trader which could be any- 
where in the market area, It was sub- 
mitted that if Ss. 5 and 6 and Rr. 5 and 
6 were to be construed as compelling 
transactions between trader and trader 
also to take place within a market they 
In the petitions of the 
Bombay merchants it was further urged 
that Section 13 (1A) which was a special 
provision declaring Greater Bombay and 
Turbhe village a Market Area was un- 
reasonable and invalid. 


4, For a proper appreciation of the sub- 
missions made, it is necessary to refer to 
some of the relevant provisions of the 
Maharashtra Agricultural Produce Mar- 
keting (Regulation) Act 1963 and the 
Maharashtra -Agricultural Produce Mar- 
keting (Regulation) Rules, 1967. The 
long title of the Act is “an Act to re- 
gulate the marketing of agricultural and 
certain other produce in market areas 
and markets to be established therefor 
in the State; to confer powers upon 
Market Committees to be constituted in 
connection with or acting for purposes 
connected with. such markets; to estab- 
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lish Market Fund for purposes of the 
Market Committees and to provide for 


purposes connected with the matters 
aforesaid.” Section 2 (1) (h) defines 
Ymarke:"” as meaning “any principal 


` market established for the purposes of 
this Act and also a subsidiary market”. 
Section 2 (1) (i) defines “market area” 
as meaning “an area specified in a decla- 
ration made under S. 4.” S. 2 (1) (o) de- 
fines “retail sale’ as meaning “in rela- 
tion toany agricultural produce, sale of 
that produce not exceeding such quantity 
asa Market Committee may by bye-laws 
determine to be a retail sale.” Sec- 
tion 2 (1) (t) defines “trader” as mean- 
ing “a person who buys or sells agricul- 
tural produce, as a principal or as duly 
authorised agent of one or more per- 
sons.”. Section 3 empowers the Govern- 
ment to declare its intention of regulat- 
ing the marketing of such agricultural 
produce, in such area as may be specified 
in a notification to be published in the 
official Gazette. Objections or sugges- 
tions which may be received by the 
State Government within a specified 
period are to be considered by the State 
Government. Thereafter, Section 4 pro- 
vides, the State Government may declare, 
by another notification that the mar- 
keting of the agricultural produce speci- 
fied in the notification shall be regulated 
under the Act in the area specified in 
the notification. The area so specified 
shall be the market area. Section 5 (1) 
provides that there shall be a principal 
market for every market area and 
there may also be one or more subsidiary 
markets. Section 5 (2) empowers the 
Director, by notification, to establish 
any place in any market area to be the 
principal market for the marketing of 
agricultural produce specified in the noti- 
fication, Subsidiary markets may also 
be established likewise. Section 5 is 
important and it may, therefore, be ex- 
tracted here: 


“5 (1) For every market area, there 
shall be established a principal market, . 
and there may ^e established one or 
more subsidiary markets, 


(2) The Director shall, as soon as 
possible after the issue of a notification 
under sub-section ‘1) of Section 4, by a 
notification in the Official Gazette estab- 
lish any place (including any structure, 
enclosure, open place or locality) in any 
market area to be the principal market 
for the marketing of the agricultural 
produce specified:in that- notification; and. 
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may by the same notification, or by like 
notification, establish in any other like 
places in the market area, subsidiary 
markets for the marketing of such agri- 
cultural produce.” 


Section 6 provides that no per- 
son shall use any place in the 
market area for the marketing 
of the declared agricultural pro- 


duce or operate in the market area 
or in any market therein as a trader, 
commission agent, broker processor, 
weighman, measurer, surveyor, ware- 
houseman or in any other capacity in 
relation to the marketing of the declared 
agricultural produce, on and after the 
date on which the declaration under 
S. 4 (1) is made, except in conformity 
with the terms and conditions of a 
licence granted by the Market Committee 
or by the Director when a Market Com- 
mittee has not yet started functioning. 
It is important to mention here that 
Section 6 (1) is expressly made subject 
to the rules providing for regulating the 
marketing of agricultural produce in any 
place in the market area. S. 6 (2) also 
provides that S. 6(1) shall not apply to 
sales by retail; sales by an agriculturist 
who sells his own produce; and sales by 
a person to another for the latter’s per- 
sonal consumption. Section 6 also may 
be extracted here: 

“(6) (1) Subject to the provisions of 
this section and of the rules providing 
for regulating the marketing of agricul- 
tural produce in any place in the mar- 
ket area, no person shall, on and after 
the date on which the declaration is 
made under sub-section (1) of Section 4, 
without, or otherwise than in conformity 
with the terms and conditions of, a 
licence (granted by the Director when a 
Market Committee has not yet started 
functioning; and in any other case, by 
the Market Committee) in this behalf,— 

(a) use any place in the market area 
for the marketing of the declared agri- 
cultural produce, or 


(b) operate in the market area or in- 
any market therein as a trader, commis- 
sion agent, broker, processor, weigh- 
man, measurer, surveyor, warehouse- 
man or in any other capacity in relation 
to the marketing of the declared agri- 
cultural produce. 

(2) Nothing in sub-section (1) shall 
apply to sales by retail; sales by an 
agriculturist who sells his own produce; | 
nor to sales by a person where he him- ` 


- self -sells to another who buys for his 


1134 S.C, 


personal consumption or the consump- 
tion of any member of his family.” 

Sec, 7 empowers the Market Commit- 
tee, subject to rules made in that behalf 
and after making such enquiry as it 
thinks fit to grant or renew a licence 
for the use of any place in the market 
’ area for marketing of the agricultural 
produce or for operating therein as a 
trader etc. The Market Committee may 
refuse to grant or renew any licence for 
reasons to be recorded in writing, Sec. 8 
enables the Market Committee to sus- 
pend or cancel any licence, Section 10 
‘makes provision for the constitution of a 
Board by the Market Committee for the 
settlement of disputes between buyers 
and sellers or their agents inclusive of 
disputes relafing to quality, weight, pay- 
ment etc. Section 11 provides for the 
establishment of a Market Committee by 
the State Government. Sections 12 and 
13 deal with the incorporation and con- 
stitution of Market Committees. Sec- 
tion 13 (14) makes special provision for 
Greater Bombay and Turbhe village. 
The area comprising Greater Bombay 
and Turbhe village is deemed to be a 
market area for the purposes of: the Act 


and a Market Committee is constituted 
with a different composition from other 
Market Committees, S. 29 enumerates 
the powers and duties of Market 
Committees. It is the duty of a Market 


Committee to implement the provisions 
of the Act, the rules and bye-laws made 
thereunder in the market area, to pro- 
vide such facilities for marketing of 
agricultural produce therein as the Di- 
rector may from time to time direct and 
todo such other acts as may be required 
in relation to the superintendence, direc- 
tion and control of markets or for regu- 
lating marketing of agricultural produce in 
any place in the market area, The Market 
Committee is also empowered to maintain 
and manage the market, including ad- 


missions to, and conditions for use of,- 


_ markets; to regulate marketing of agri- 
cultural produce in the market area of 
the market; to establish centres for the 
collection of such agricultural produce 
in the market area as the State Govern- 
ment may notify from time to time; to 
collect, maintain, disseminate and supply 
information in respect of production, 
sale, storage, processing, prices an 
movement of agricultural produce (im- 
cluding information relating to crops, 
statistics and marketing intelligence); to 
take all possible steps to prevent adul- 
teration; to promote garding and stand- 
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ardisation of agricultural produce; and, 
to enforce the provisions of the Act, 
rules and bye-laws and conditions of 
licences, Section 30A enables the Market 
Committee to open - Collection Centres 
for marketing of notified produce, any 
person wishing to sell any notified pro- 
duce in a market area may tender such 
produce at the collection centre, Sec, 31 
makes it competent to a Market Com- 
mittee to levy and collect fees from every 
purchaser of agricultural produce mar- 
keted in the market area. Section 35 
enables a Market Committee to employ 
a Secretary and such other officers and 
servants as may be necessary for the 
management of the market, for the col- 
lection, maintenance, dissemination and 
supply of information relating to crops, 
statistics and marketing intelligence and 
for carrying out its duties under the Act. 
Section 36 provides for the creation of 
Market Fund and Section 37 enumerates 
the purposes for which the market fund 
may be expended. Among those pur- 
poses are the acquisition of a site or 
sites for the market, maintenance, devel- 
opment and improvement of the market, 
construction of, and repairs to, build- 
ings necessary for the purposes of such 
market and the health, convenience and 
safety of persons using it, maintenance 
of standard weights and measures, col- 
lection and dissemination of information, 
propaganda for agricultural improve- 
ment and orderly marketing ete. etc. 
Section 46 makes a contravention of the 
provisions of Section 6 (1) punishable. 
Section 60 empowers the State Govern- 
ment to make rules for carrying into 
effect the purposes of the Act, 


5. Pursuant to the power conferred 
by Section 60 of the Maharashtra Agri- 
cultural Produce Marketing (Regulation) 
Act, 1963, rules have been made. Rule 5 
prescribes that no person shall market 
any declared agricultural produce in 
any place in a market area other than 
the principal market or subsidiary mar- 
ket established therein. The proviso to 
Rule 5 enables the Director of Market- 
ing to authorise a Market Committee to 
permit a trader or Commission Agent to 
market declared agricultural produce or 
to permit any other market functionary 
to operate at any place within the mar-— 
ket area as may be mentioned by the 
Market Committee in the licence granted 
to such trader. This is obviously, a re- 
serve power vested in the Market Com- 
mittee to be exercised but in exceptional 
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cases, and, on an express authorisation 
from the Director, subject to the terms 
and conditions imposed by him, Rule 6 
prescribes the procedure by which any 
person desiring to use any place in a 
` market area for marketing of any de- 
clared agricultural produce or for op- 
erating therein as a trader, commission 
agent or broker may obtain a licence. He 
is required to make an application in the 
prescribed form and submit with the 
application a solvency certificate, cash 
security or bank guarantee and a char- 
acter certificate. The Director or the 
Market Committee as the case may be, 
may grant or renew a licence, after 
satisfying himself or itself about the 
solvency certificate, cash security oF 
bank guarantee, the capacity of the ap- 
plicant for providing adequate equip- 
ment for smooth conduct of the business 
and the conduct of the applicant. If the 
licence is refused, reasons are required 
to be recorded in writing, Rule 7 deals 
with the grant of licences to warehouse- 
men, measurers, surveyors, processors, 
weighmen, etc. Rule 8 (2) bans the em- 
ployment of a broker in relation to mar- 
keting of any declared agricultural pro- 
duce except in relation to marketing of 
such produce by a trader with another 
trader. Rule 12 stipulates that every de- 
clared agricultural produee shall be sold 
by public auction. Rule 15 requires 
every declared agricultural produce to 
be weighed by licensed weighmen or 
measurer, Rules 16, 17 and 18 deal with 
the preparation of records in connection 
with the transactions of purchase of de- 
elared agricultural produce. Rule 20 ob- 
liges every purchaser of declared agri- 
cultural produce to make payment to 
, the seller or his commission agent imme- 
diately after the sale on the same day. 
Rule 21 prohibits the adulteration of de- 
clared agricultural produce in the mar- 
ket area or market. Rule 22 provides 
for grading and standardisation of agri- 
cultural produce. Rule 25 provides for 
inspection of weights and measures. 
Rule 27 requires the Market Committee 
to publish a daily list of prices of the 
different varieties and grades of declar- 
ed agricultural produce marketed in the 
market area. There are several other 
rules providing for the constitution of 
Market Committees, preparation of their 
budgets, discharge of their other duties 
etc., but for our purpose it may not be 
necessary to refer to them. 

6. We have seen that Section 5 auth- 
orises the establishment of a principal 
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market and one or more subsidiary mar- 
kets, Quite obviously the power to estab- 
lish a principal market or a subsidiary 
market carries with it the power to dis- 
establish (if such an expression may be 
used) such market. Quite obviously 
again, the power given by Section 5 to 
establish a principal or subsidiary mar- 
ket may be exercised from time to time. 
These follow from Sections 14 and 21 of 
the Maharashtra General Clauses Act. 
So, Section 5 of the Maharashtra Agri- 
cultural Produce Marketing (Regulation) 
Act, 1963, read with Sections 14 and 21 
of the Maharashtra General Clauses Act 
vest enough power in the Director to 
close an existing market and establish it 
elsewhere. Section 4A (2) of the Bom- 
bay Agricultural Produce Markets Act, 
1939, (the Act which preceded the Maha- 
rashtra Agricultural Produce Marketing 
Regulation Act), empowered the State 
Government to declare any enclosure, 
building or locality in any market area 
to be a principal market yard for the 
area and other enclosures, buildings or 
localities to be one or more sub-market 
yards for the area. There was a proviso 
to Sec. 4A (2) which provided that sut 
of the enclosures, buildings or localities 
declared to be market yards before the 
commencement of the Bombay Agricul- 
tural Produce Markets (Amendment) 
Act 1954, one shall be declared to be the 
principal market yard for the market 
area and others, if any, to be one or 
more sub-market yards for the area. 
Before the 1954 amendment Act Vakhar 
Bagh was the market yard for a certain 
market area. In October 1954, (after 
the 1954 amendment came into force) 
Vakhar Bagh was declared as the prin- 
cipal market yard for the market area 
under the proviso to Section 4A (2) of 
the Act. A few days later another noti- 
fication was issued declaring some other 
place as the principal market yard for 
the market area, Vakhar Bagh was not 
even declared as a sub-market yard, The 
effect was that Vakhar Bagh Market 
Yard ceased to be a market yard. This 
was questioned in Bapubhai Ratanchand 
Shah v. State of Bombay (1955) 57 Bom 
LR 892 at Pp. 903, 904. The argument 
was that Vakhar Bagh had necessarily 
to be declared as a Principal’ Market 
Yard since there was-no sub-market 
yard under the proviso to Section 4A (2) 
and that once having been so declared 
another market yard could not be sub- 
stituted in its place, This argument was 
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repelled by Chagla, C. J., and Tendol- 
kar, J. It was observed (at pp. 903, 904) : 

“Now, Section 4A (2) confers upon the 
Government the power to declare any 
enclosure, building or locality in any 
market area to be a principal market 
yard for the area and other enclosurés, 
buildings or localities to be one or more 
sub-market yards for the area. It is clear 
that by reason of Section 14 of the Gen- 
eral Clauses Act any power that is con- 
ferred on Government can be exercised 
from time to time as occasion requires. 
Therefore, it would be clearly competent 
to the State Government to declare from 
time to time which should be the princi- 
pal market yard and which should be 
sub-market yards. It is also clear under 
Section 21 of the General Clauses Act 


that when a power to issue notifications, 


orders, rules, or by-laws is conferred, 
then that power includes a power to ex- 
ercise in the like manner and subject to 
the like sanction and conditions, if any, 
to add to, amend, vary or rescind any 
notifications, orders, rules or by-laws so 
issued” tunder Sec- 
tion 4A (2) Government can by issuing 
notifications from time to time alter the 
principal market yards which have been 
set up and which did not exist before 
the passing of the Amending Act.” 
We agree. Any other construction may 
frustrate the very object of the legisla- 
tion, Nothing may be expected to re- 
main static in this changing world of 
ours. A market which is suitably and 
conveniently located today may be found 
to be unsuitable and inconvenient to~ 
morrow on account of the development 
of the area in another direction or the 
congestion which may have reduced the 
market into an impossible, squalid place 
or for a variety of other reasons. To 
so interpret the provisions of the Agri- 
cultural Produce Marketing Regulation 
Act as prohibiting the abolition of a 
market once established and bar the 
transfer of the market to another place 
would, as we said, be to defeat the very 
object of the Act, Neither the text nor 
the context of the relevant provisions of 
the Act warrant such a prohibition and 
bar and there is no reason to imply any 
such, On the other hand Section 14 
and 21 of the Maharashtra General 
Clauses Act warrant our reading into 
Section 5 a power to close a market and 
establish it elsewhere, 

7. The submission that Rule 5 of the 
Maharashtra Agricultural Produce Mar- 
{keting Regulation Rules 1967 which pro- 
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vides that no person shall market any 
declared agricultural produce in any 


place in a market area other than the 
principal market or subsidiary market 
established therein is ultra vires, is, in 
our opinion, equally without force, Sec- 
tion 60 of the Act empowers the State 
Government to make rules for carrying 
into effect the purposes of the Act, It 
cannot but be said that the establish- 
ment of a principal and subsidiary mar- 
kets for the marketing of declared agri- 
cultural produce and the bar against 
marketing operations being carried on 
elsewhere than in the markets so estab- 
lished is only to further and to give ef- 
fect to the purposes of the Act. The 
scheme of the Act shows that the agri- 
cultural produce whose marketing is 
proposed to be regulated should first be 
notified, a market area has to be declar- 
ed in respect of the notified agricultural 
produce, a Market Committee has to be 
constituted for the market area, a prin- 
cipal market and one or more subsidiary 
markets have to be established for every 
market area, traders etc. have to be 
licenced and the Market Committee is 
required to provide facilities for market- 
ing of agricultural produce, to super- 
intend, direct and control the markets 
and regulate marketing of agricultural 
produce. Regulation of marketing of 
notified agricultural produce and the 
establishment of principal and subsidiary 
markets are among the prime objects of 
the Act. If for the more effective regu- 
lation of marketing it is thought that all 
marketing operations in respect of de- 
clared agricultural produce should be 
carried on only in the principal and sub- 
sidiary markets established under the 
Act, we do not see how it can possibly 
be said that a rule made for that pur- 
pose is beyond the competence of the 
rule making authority under the Act. It 
is not difficult to visualise the impossi- 
bility of effective regulation if market- 
ing operations are allowed to be carried 
on outside the principal and subsidiary 
markets, anywhere in the market area. 
The submission was that all the regulat- 
ory measures contemplated by the Act 
and the rules may be enforced equally 
effectively wherever business in agricul- 
tural produce is carried on in the mar- 
ket area outside the principal and sub- 
sidiary markets as within the principal 
and subsidiary markets. On the face of 
it, it is difficult to accept this submis- 
sion. The regulation will become impos- 
sible and will: soon be reduced to a farce 
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if traders are allowed to carry on mar- 
keting operations in every nook and cor- 
ner of the market area. The Market 
Committee will be forced to employ an 
unduly large number of officers who will 
have to run hither and thither, all over 
the market area. The regulation and 
control will soon become unmanageable. 
Nor will the producers’ interests be pro- 
perly served. ‘Where a producer brings 
his produce to the market, he will deal 
face to face not with one but with sev- 
eral traders, with a greater chance of 
getting the best price for his produce. 
This cannot happen if he is persuaded 
to take his produce to the place of busi- 
ness of an individual trader outside the 
principal or subsidiary market. There is 
a greater possibility of abuse and greater 
likelihood of the object of the Act being 
frustrated. Fair price to the agriculturist 
will soon be a mirage and the evil sought 
to be prevented will persist. In Kewal 
Krishna Puri v, State of Punjab, (1979) 
8 SCR 1217 at p. 1247: (AIR 1980 SC 
1008), this Court had occasion to ob- 
serve ; 


“No body can be allowed to establish 
a purchasing centre of his own at any 
place he likes in the market area with- 
out there being such a permission or 
authority from the Market Committee. 
After all the whole object of the Act is 
the supervision and control of the trans- 
actions of purchase by the traders from 
the agriculturists in order to prevent 
exploitation of the latter by the former. 
The supervision and control can be ef- 
fective only in specified localities and 
places and not throughout the extensive 
market area,” 


8 One of the submissions of the 
learned counsel was that Section 6 of 
the Act contemplated the use of any 
place in the market area for the market- 
ing of the declared agricultural produce 
on obtaining a licence from the Market 
Committee and, therefore, Rule 5 which 
banned marketing at any place outside 
the principal and subsidiary markets 
though such place was within the mar- 
ket area was inconsistent with Section 6 
and hence ultra vires. The submission 
ignores the circumstance that Section 6 
is applicable to both the situations be- 
fore and after the establishments of 
“markets, Where a market area is speci- 
fied under Section 4 of the Act but no 
markets are yet established, marketing 
is regulated by licensing the traders etc. 
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under Section 6, After markets are estab- 
lished also, traders have to be licensed 
under Section 6. But Section 6 is ex- 
pressly declared to be subject to the 
rules providing for regulating the mar- 
keting of agricultural produce in any 
place in the market area. Rule 5 is a 
rule providing for regulating the mar- 
keting of agricultural produce in the 
market area by stipulating that the mar- 
keting shall be carried in the market 
established in the market area, Section 6 
is, therefore, subject to Rule 5. There 
can be no question of any inconsistency 
between Section 6 and Rule 5. 


9. Yet another submission of the learn- 
ed counsel was that the Bombay Agri- 
cultural Produce Markets Act, 1939 and 
the Agricultural Produce Marketing Acts 
of other States such as Karnataka pro- 
vided or indicated by express provision 
that once a market was established it 
was not permissible to market or trade 
in agricultural produce outside the mar- 
ket, and that the absence of such an ex- 
press provision in the Maharashtra Act 
showed that no such ban was contem- 
plated by the Act. We are unable to 
agree with the submission. Absence of 
an express provision in the Act itself 
merely means that greater latitute is 
given to the rule making authority to 
introduce regulation of marketing by 
stages and to ban all marketing activity 
outside the market. The latitute given 
to the rule making authority cannot lead 
to the inference that the rule making 
authority has no power to make a rule 
banning marketing activities outside the 
market once the market is established, 
even when such a ban is found to be 
necessary. 


10. We, therefore, hold that the rule 
prescribing that no marketing operation 
in any declared agricultural produce 
shall be carried on outside the principal 
or subsidiary markets is consistent and 
in consonance with the scheme of the 
Act and is within the competence of the 
rule making authority and that it is rea- 
sonable, 


11, Next we pass on to the main sub- 
mission made on behalf of the petitioners 
that the transactions between trader and 
trader and transactions by which the 
agricultural produce was imported into 
the market area from outside the mar- 
ket area were outside the purview of the 
Act and that if Section 5 and Rule 5 
were intended to cover such transactions 
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also, they were invalid. The basic as- 
sumption of the submission was that the 
Maharashtra Agricultural Produce Mar- 
keting Regulation Act was conceived in 
the interests of the agriculturists only 
and intended for their sole benefit, This 
basic assumption is not well founded. It 
is true that one of the principal objects 
sought to be achieved by the Act is the 
securing of a fair price to the agricultur- 
ist for his produce, by the elimination of 
middlemen and ‘other detracting factors. 
But, it would be wholly incorrect to say 
that the only object of the Act is to 
secure a fair price to the agriculturist. 
As the long title of the Act itself says, 
the Act is intended to regulate the mar- 
keting of agricultural and certain other 
produce. The marketing of agricultural 
produce is not confined to the first 
transaction of sale by the producer to 
the trader but must necessarily include 
all subsequent transactions in the course 
of the movement of the commodity into 
the ultimate hands of the consumer, sO 
jong, of course, as the commodity retains 


its original character as agricultural pro-: 


duce. While middlemen are sought to 
be eliminated, it is wrong to view the 
Act as one aimed at legitimate and 
genuine traders, Far from it. The regu- 
lation and control is as much for their 
benefit as it is for the benefit of the 
producer and the ultimate consumer, The 
elimination of middlemen is as much in 
the interest of the trader as it is in the 
interest of the producer. Promotion of 
grading and standardisation of agricul- 
tural produce is as much to his benefit 
as to the benefit of the producer or con- 
sumer. So also proper weighment, The 
provision for settlement of disputes aris- 
ing out of transactions connected with 
the marketing of agricultural produce 
and ancillary matters is also for the 
benefit of the trader. It is because of 
these and various other services per- 
formed by the Market Committee for the 
benefit of the trader that the trader is 
required to pay a fee, It is, therefore, 
clear that the regulation of marketing 
contemplated by the Act involves bene- 
fits to traders too in a large way. It is 
also clear to our mind that the regula- 
tion of marketing of agricultural pro- 
duce, if confined to the sales by produ- 
cers within the market area to traders, 
will very soon lead to its circumvention 
in the guise of sales by traders to trad- 
ers or import of agricultural produce 
from outside the market area to within 
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the market area. The Shirname Com- 
mittee which .was appointed by the 
Maharashtra Government to review the 
working of the Bombay Agricultural 
Produce Marketing Act, 1939 considered 
the matter and reported as follows: 
(Para 86): 

“They (the traders) have argued that 
imported produce has nothing to do with 


‘the legislation meant to confer benefits 


on the agriculturist. We are afraid that 
this view is untenable. In our opinion, 
the benefits sought to be conferred by 
the Act are not compartmental inasmuch 
as a regulated market seeks to benefit 
the agriculturist within its area only. 
The problem of regulation is to be view- 
ed in the wider context. This was well 
emphasised by the Royal Commission on 
Agriculture which stated that ‘the estab- 
lishment of properly regulated markets 
can act as a powerful agent in bringing 
about a reform which is much needed, 
primarily in the. interest of the culti- 
vator, and secondly, in that of all en- 
gaged in trade and commerce in India’. 
It is in this larger perspective that an 
answer to the question is to be found. 
Moreover, no agricultural produce goes 
by a particular brand with the result 
that the produce brought from a parti- 
cular source cannot be distinguished 
from the one secured from the other. If 
the produce imported from outside the 
market area were to be exempted from 
the scope of the market regulation, it 
would only provide an additional oppor- 
tunity for the traders to circumvent the 
provisions of the Act and Rules even in 
respect of the agricultural commodities 
produced within the market area. We, 
therefore, recommend that once a com- 
modity is regulated in a market, it 
should be subjected to regulation ir- 
respective of its source or final destina- 
tion”. 

Again they said in paragraph 95 as fol- 
lows: 

“We wish to record here that there 
appears to be a doubt among the traders 
as well as the Market Committees about 
the precise position of sales of commo- 
dities after they are bought from agri- 
culturists by traders vis-a-vis the provi- 
sions of the Act and the Rules, It has 


been the belief of the traders that the . 


law is for the benefit of agriculturists 
and on this ground they have pleaded 
that its scope should be restricted only 
to the dealings with them. We are af- 
raid that this plea is not tenable. The 
benefit of a regulated market will no 
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doubt primarily accrue to the agricultur- 
ists but traders also will be profited by 
it. Furthermore, no market can be regu- 
lated effectively unless and until the 
regulation covers all the stages of mar- 
keting within a particular area. Above 
all, it is not possible to distinguish be- 
tween the agricultural produce subject- 
ed to resale or changing hands between 
the traders themselves and the one sold 


by the agriculturists through the com- . 


mission agents to the traders, We, there- 
fore, recommend that all transactions in- 
cluding the resales between the traders 
and traders in respect of the agricultural 
commodities, which are regulated, should 
be covered by the Act and the Rules. 
Thus in a regulated market, trading in 
agricultural commodities irrespective of 
the fact as to whether they are produc- 
ed in the market area or sold by the 
agriculturists or not, will be brought 
within the scope of the legislation”. 
Nor are we without any guidance from 
this Court itself in answering the ques- 
tion posed. In Mohammadbhai Khuda- 
bux Chhippa v. State of Gujarat, (1962) 
Suppl 3 SCR 875 at p. 899: (AIR 1962 
SC 1517), it was pointed out while deal- 
ing with the provisions of the Bombay 
Agricultural Produce Markets Act, 1939, 
as follows (at p. 899): 

“Next it is urged that the provisions 
in the Act also affect transaction be- 
tween traders and traders, and also af- 
fect produce not grown within the mar- 
ket area if it is sold in the market area, 
That is undoubtedly so. But if control 
has to be effective in the interest of the 
agricultural producer such incidental 
control of produce grown outside the 
market area and brought into the mar- 
ket yard for sale is necessary as other- 
wise the provisions of the Act would be 
evaded by alleging that the particular 
produce sold in the market yard was not 
grown in the market area, For the same 
reasons transactions between: traders and 
traders have to be controlled, if the con- 
trol in the interest of agricultural pro- 
ducers and the general public has to be 
effective’ We are therefore of opinion 
that the Act and the Rules and Bye-laws 
thereunder cannot be struck down on 
this ground. The contention under this 
head therefore must fail.” 

Again in Ram Chandra Kailash Kumar 
& Co. v. State of U. P., AIR 1980 SC 
1124 at p. 1134, dealing with the conten- 
tion that fee could be charged only on 
those transactions in which the seller 
was the producer and not on any other 


R. K. Porwal v, State of Maharashtra 


S.C. 1139 


transaction this Court disapproved the 
view taken by the Mysore High Court 
and approved the view taken by the 
Patna High. Court that fee could be 
levied on a transaction of buying and 
selling between a dealer and a dealer. 
Dealing with the contention that the 
agricultural produce not produced in the 
market area was outside the purview of | 
the Act, it was observed (at ,p, 1134): 


“It is also not correct to say that the 
agricultcral produce must have been pro- 
duced in the market area in which the 
first levy is made. It might have been 
produced in another market area or 
even outside the State of Uttar Pradesh 
but if a transaction of sale and purchase 
takes place of an agricultural produce 
as defined in the Act and covered by 
the notification within a particular mar- 
ket area then fee can be charged in rela- 
tion to the said transaction”, 


12. One of the submissions strenuous- 
ly pressed before us was that the statute 
itself imposed and provided for such 
stringent supervision, and control, suffi- 
cient and more, to regulate transactions 
between traders and traders, that it was 
superfluous to insist that such trans- 
actions do take place in the market only. 
We do not agree. Human’ ingenuity is 
such that vents and escapes will always 
be found in any system of controls, We 
are unable to say that the other super- 
visory measures for which there is pro- 
vision in the Act are sufficient to make 
it . unnecessary for the traders to move 
their places of business into the market, 
No amount of supervision may be as ef- 
fective as when all the transactions take 
place within the market. Nor is effective 
supervision at all possible if traders are 
dispersed all over the market area. 
Every Market Committee will then re- 
quire a large contingent of officers for 
the purpose of supervision only. The 
rendering of services to the traders also 
will be far easier and, in the ultimate 
analysis, it will be in the interests of 
the traders themselves, at any rate in 
the interests of the vast majority of the 
traders, that transactions between traders 
and traders also are carried on in the 
market only. There cannot be any doubt 
that localising marketing is helpful and 
necessary for regulation and contro] and 
for providing facilities. If all transac- 
tions are carried on in the market under 
the watchful and, at the same time, help- 
ful vigil of the Market Committee and 
its officers, there is surely a greater 
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chance of the success of the objectives 
of the statute. We are, therefore, not 
prepared to hold that the requirement 
that the locus of all transactions of sale 
and purchase of agricultural produce, in- 
cluding those between trader and trader, 
should be in the market is harsh and an 
excessive restriction on the Fundamental 
Right to carry on trade, 


13. It was the submission of the learn- 
ed counsel that Section 6 of the Maha- 
rashtra Act made a distinction between 
(a) the use of any place in the market 
area for the marketing of the declared 
agricultural produce and (b) the opera- 
tion in the market area or in any mar- 
ket therein as a trader, commission 
agent, broker, ete., 
marketing of agricultural produce and 
that the distinction was in reality a dis- 
tinction between a sale by a producer 
to a trader and a subsequent sale by a 
trader to a trader. The argument was 
that Rule 5 which banned marketing of 
any declared market agricultural pro- 
duce in any place in a market area other 
than the principal market or subsidiary 
market established therein applied only 
to a sale of the agricultural produce by 
a producer to a trader. We do not see 
any warrant for the submission of the 
learned counsel in the language employ- 
ed in Section 6 or Rule 5. If the legis- 
ture or the rule-making authority want- 
ed to make a distinction between a sale 
of agricultural produce by a producer to 
a trader and a subsequent sale by a 
trader to a trader, nothing would have 
been simpler than to say so instead of 
adopting the circumlocutious way in 
which the learned counsel claims it has 
been said. The proviso to Rule 5 speaks 
of operating at any place within the 
market area by a trader, commission 
agent, or other market functionary after 
obtaining a licence while the main pro- 
vision refers to the marketing of declar- 
ed agricultural produce at any place in 
the market area. Surely, it cannot be 
contended that the proviso is unrelated 
to the main provision. According to 
ordinary canons of construction the pro- 
per function of a proviso is to except 
and deal with a case which would other- 
wise fall within the general language of 
the main enactment. It, therefore, shows 
that no such distinction as suggested 
by the learned counsel for the peti- 
tioners was in the mind of the legisla- 
ture or the rule-making authority. 

14. The onion and potato merchants 


of Bombay advanced a special plea that- 
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Section 13 (1A) which declared the area 
comprising Greater Bombay and Turbhe 
Village a market area for the purposes 
of the Act was invalid as it was wholly . 
unreasonable to constitute such a large 
area into a single market area. The vali- ` 
dity of the notification establishing a 
market at Turbhe was attacked as unrea- 
sonable. It was said that it was unreal 
and unreasonable to establish a_ single 
market for so large an area and that, at. 
such an inconvenient place as Turbhe 
village. It has been explained in the 
counter-affidavit filed on behalf of the 
respondent that the existing markets in 
Maulana Azad Road and Mahatma Phule 
Mandai were highly congested and locat- 
ed in areas which were over-crowded 
with the result that it took several 
hours to even unload onions and potatos 
from the trucks which carried them. It 
had become imperative in the public 
interest that the markets should be 
shifted from Maulana Azad Road and 
Mahatma Phule Mandai, Turbhe village 
was chosen as an area free from conges- 
tion and conveniently located as it was 
on the main trunk road from Pune. It 
was also very near the other trunk road 
going towards the East. A railway link- 
ing the area with both the Western Rail- 
way and the Central Railway net works 
was fast coming up. It was also pointed 
out that 60% of the population of 
Greater Bombay resided in the Northern, 
suburbs and the new market was much 
nearer to the majority of the residents 
and traders of Greater Bombay, We are 
unable to see anything unreasonable in 
the statutory declaration of Greater 
Bombay and Turbhe village as a market 
area; nor, are we. able to see anything 
unreasonable, in view of the circum- 
stances mentioned by the respondents, 
in the establishment of a single market 
in Turbhe village for the entire market 
area, 


15. It was also said that neither the 
Gultekdi market nor the Turbhe market 
had any convenience or facility or was 
ready for use on the date on which it 
was notified as the Principal Market for 
the concerned market area. On the 
material placed before us we are satis- 
fied that all reasonable conveniences and 
facilities are now -available in both the 
markets, whatever might have been the 
situation on the respective dates of noti- 
fication, We refrain from embarking into 
an enquiry as to the situation obtaining 
on the dates of notification.. ..We do say 
that.a place ought not to ‘be notified as 
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a market unless it is ready for use as a 
market with all reasonable facilities and 
conveniences but we do not conceive it 
to be our duty to pursue the matter to 
the extreme limit of quashing the noti- 
fication when we find that all reasonable 


facilities and conveniences are now 
available. While a notification may be 
quashed if nothing has been done be- 


yond publishing the notification, in cases 
where some facilities and conveniences 
have been provided but not some others 
which are necessary the Court may in- 
stead of quashing the notification give 
appropriate time-bound directions for 
providing necessary facilities and conve- 
_'niences, On the facts of the present case, 
' we are satisfied that all reasonable faci- 
lities and conveniences are now provid- 
ed. We are also satisfied that the traders 
have been making one desperate attempt 
after another to avoid moving into the 
new markets and they have been suc- 
cessful in stalling the notifications from 
becoming effective for quite a number of 
years. 


16. In the writ petitions and civil 
appeals from Karnataka State, similar 
. questions have been raised, Though the 
’ broad scheme of the Karnataka Act is 
the same as the Maharashtra Act, there 
are some differences which however are 
not basic, Instead of a two-tier scheme, 
Market Area and Markets, as under the 
Maharashtra Act, the Karnataka Act has 
a three-tier scheme, Market Area, Mar- 
ket and sub-market and market-yard, 
sub-market yard and sub-yard. Market 
Area is a larger area within which smal- 
ler areas are declared as a Market and 
sub-markets, Within a market are 
located a market yard and market sub- 
á yards and within a sub-market is locat- 
ed a sub-market yard. The ‘market 
yard’ in the Karnataka Act is what cor- 
responds to a ‘market’ in the Maha- 
rashtra Act. Unlike the Maharashtra 
Act, the Karnataka Act itself Section 8 
(2) expressly provides that no place in 
the market or the sub-market, except 
the market-yard, sub-yard or the sub- 
market yard as the case may be, shall 
be used for the purchase or sale of noti- 


fied agricultural produce. Originally, 
after the words “purchase or sale of 
notified agricultural produce” occurred 


c the words' “belonging to a producer” in 
Section 8 (2). The words “belonging to a 
producer” were omitted by a 1976 
amendment and this makes the provi- 
sions of Section 8 (2) applicable to trans- 
actions between trader and’ trader -too. 
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The shifting of market yard from one 
place to’ another and the application: of 
the Act to transactions between traders 
and traders are what were principally 
questioned in the Karnataka cases, Sub- 
stantially the same submissions as in the 
Maharashtra cases were made and we 
have already dealt with them. 


17. We may now turn to the Bihar 
eases. The Bihar Agricultural Produce 
Markets Act, 1960, follows roughly the 
same pattern as the other Acts. A mar- 
ket area has to be first declared within 
which the marketing of specified agri- 
cultural produce is proposed to be regu- 
lated, For every market area there is to 
be a principal market yard and one or ` 
more sub-market yards. In between the 
market area and the market yard there 
is to be a market but market does not: 
seem to play any part in the scheme of: 
the Act as it now stands after the 1974 
amendments. However it should be men- 
tioned here that Rule 80, which is still 
on the Statute Book, provides that a 
market shall be established for a mar- 
ket area and that after the establishment 
of a market, a notification under Sec- 
tion 5 (declaring market yards) shall be 
issued. Section 15 of the Act provides 
that no specified agricultural produce 
shall be bought or sold at any place 
within the market area other than the 
principal market yard or sub-market 
yard established therein except such 
quantity as may be prescribed for re- 
tail sale or personal consumption, The 
arguments advanced in the Maharashtra 
and Karnataka cases were advanced in 
the Bihar cases also. For the reasons al- 
ready mentioned we reject the submis- 
sions. In one of the Bihar cases it was 
further submitted that when a market 
yard was disestablished at one place and 
established at another place, it was the 
duty of the concerned authority to in- 
vite and hear objections. Failure to do 
so was a violation of the principles of - 
natural justice and the notification dis- 
establishing the market yard at one 
place and establishing it elsewhere was 
therefore, bad. It was said that even as 
there was express provision for inviting 
and hearing objections before a ‘market 
area” was declared under the Act, so 
should objections be invited and heard 
before a ‘market yard’ was established 
at any particular place. The principles 
of natural justice demanded it. We are 
unable to agree. We are here not. con- 
cerned with the exercise of a judicial or. 
quasi-judicial’ funetion where- the. very 
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mature of the function involves. the ap- 
plication of the rules. of natural justice, 
or of an administrative function affect- 
ing the rights of persons, wherefore, a 
duty to act fairly. We are concerned 
with legislative activity; we are concern- 
ed with the making of a legislative in- 
strument, the declaration by notification 
of the Government that a certain place 
shall be a principal market yard for a 
market area, upon which declaration 
certain statutory provisions at once spring 
into action and certain consequences pre- 
scribed by statute follow forthwith. The 
making of the declaration, in the con- 
text, is certainly an act. legislative in 
character and does not oblige the obser- 
vance of the rules of natural justice, In 
Bates v. Lord Hailsham, (1972) 1 WLR 
1373, Megarry, J., pointed out that the 
rules of natural justice do not run in 
the sphere of legislation, primary or 
delegated, and in Tulsipur Sugar Co. v. 
Notified Area Committee, (1980) 2 SCR 
4111: (AIR 1989 SC 882), our brothers 
Desai and Venkataramaiah, JJ., approv- 
ed what was said by Megarry, J., and 
applied it to the field of conditional leg- 
islation too, In Paul Jackson’s Natural 
Justice (Second Edn.), it has been point- 
ed out (at p. 169): 


“There is no doubt that; a Minister, or 

any other body, in making legislation, 
for example, by statutory instrument or 
by-law, is not subject to the rules of 
natural justice — Bates v, Lord Hailsham 
of St. Marylebone (1972) I WLR 1373 — 
any more than is Parliament itself; 
Edinburgh and Dalkeith Ry Co. `v. Wau- 
chope (1842) 8 Cl & Fin 710, 720 per 
Lord Brougham, British Railways Board 
v. Pickin 1974 AC 765”. 
Prof, H. W. R. Wades has similarly 
pointed out in his Administrative Law 
(4th Edn.): “There is no right to be 
heard before the making of legislation, 
whether primary or delegated, unless it 
is provided by statutes.” There is, there- 
fore, ne substance in the invocation of 
the rules of natural justice. 

18, One of the submissions in the 
Bihar cases was that the declaration of 
places as market yards was made in 
such an erratic fashion that the exercise 
of the power could only be termed as 
an arbitrary misuse of power. The facts 
in Civil Appeal No. 1507 of 1980: were 
that on September 16, 1964, a certain 
area was declared as a principal market 
yard and Amgola, Chandwara, Saraf Said 
Ali and Brahmpura were declared as 
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sub-market yards. On February 23, 
1978 instead of the principal market yard 
deciared by the notification of Septem- 
ber 16, 1964 Muradpur Dulla was de- 
elared as principal market yard. The 
sub-market yards were abolished. By 
another notification dated April 9, 1979, 
all the market yards notified on Septem- 
ber 16, 1964 were allowed to continue as 
before, but it was also simultaneously 
made known that such market yards 
would be closed on specified dates and 
merchants were advised to move their 
business. into the Muradpur Dulla prin- 
cipal market yard as early as possible, 
Finally by a notification dated July 3, 
1979, the previous notification dated 
April 9, 1979 was cancelled and Murad- 
pur Dulla market yard was alone noti- 
fied as the principal market yard. The 
facts in the other two appeals were that 
om September 19, 1963, Gaya town was 
declared as a market area, On April 6, 
1964, Chandauti was declared as the 
market. proper under Section 5 (2) (ii) 
of the Bihar Act. By a notification dated 
April 7, 1964, Mohalla Purani Godown 
was. declared as principal market yard 
and Kedarnath Market was declared as 
the sub-market yard for the market area. 
On October 19, 1973, Mohalla Purani 
Godown was once again declared as the 
Principal Market yard. Subsequently on 
February 28, 1978, Chandauti was de- 
clared as the Principal Market Yard. 
This meant that Mohalla Purani Godown 
ceased to be a market yard and Kedar- 
nath Market ceased to be a sub-market. 
yard. But, again on April 9, 1979, an- 
other notification was issued, to the ef- 
fect that Mohalla Purani Godown would 
continue as the market yard as before, 
Finally on June 27, 1979, Chandauti was , 
declared as the Principal Market Yard 
once more. This was questioned in writ 
petitions filed in the Patna High Court. 
The Patna High Court rejected all but 
one of the contentions raised. The only 
contention which was accepted was that 
the procedure prescribed by Rule 80 was 
not followed before Chandauti was de- 
elared as the principal market yard by 
the notification dated February 28, 1978. 
Rule 80, as already mentioned by us pro- 
vides that a market shall be established 
for a market area and that after the 
establishment of a market a notification 
declaring the market yard shall be ‘ 
issued. The contention which was ac- 
cepted was that a market had not been 
established before a market yard was 


declared, Against the. judgment of the 
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High Court. the merchants have filed 
Civil Appeal No. 1715 of 1980 and the 
State of Bihar has filed Civil Appeal No: 
36 of 1980. Notwithstanding the filing of 
the appeal, the State of Bihar chose to 
issue a fresh notification after observing 
the procedure prescribed by Rule 80. 
This was again questioned in the High 
Court. The High Court upheld the noti- 
fication. The merchants have preferred 
Civil Appeal No. 1716 of 1980 against 
the judgment of the High Court. From 


the history of events it may appear as- 


if declarations regarding market yards 
have been made in a most erratic fashion 
but as pointed out by the learned At- 
torney General who appeared for the 
State of Bihar it was not madness, There 
was a method. The old markets had ex- 
isted from ancient days and it had be- 
come necessary to establish modern mar- 
ket yards with conveniences and facili- 
ties. When this was sought to be done 
there were representations by the 
traders and the Government appears to 
have thought that it was advisable to 
give the traders sufficient time to enable 
them to prepare themselves to move into 
the new market yards. The notifications 
establishing new market yards were 
therefore, cancelled and the old markets 
were allowed to function. for some time. 
Later when the time was thought to be 
ripe, notifications establishing new mar- 
ket yards were once again issued, It is, 
therefore seen that the seeming confu- 
sion was not the result of any arbitrary 
or erratic action on the part of the Goy- 
ernment but was the result of a desire 
to accommodate the traders as much as 
possible. We, therefore, see no force in 
any of the submissions made on behalf 
of the petitioners. All the writ peti- 
tions and Civil Appeals are therefore, 
dismissed with costs. 


Appeals and petitions dismissed. 
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AMARENDRA NATH SEN, ‘JJ. 
Transfer 'Petn. (Civil) No. 36 of 1980, 
D/- 13-3-1981. 7 an 
Guda Vijayalakshmi, Petitioner v 
Guda Ramachandra Sekhara Sastry, Re- 
spondent. i 
(A) Civil P. C. (5 of 1908), S. 25 (as 
substituted in 1976) — Supreme Court 
— Power to transfer suits — Not ecur- 
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tailed or excluded by Sections 21 and 
21-A of Hindu Marriage Act — Apph- 
cation by busband fer restitution of 
conjugal rights and by wife for juti- 
cial separation respectively in Courts in 
two different States — Supreme Court 
can transfer one to enable consolidated 
trial — AIR £980 Bom 337 and AIR 
1977 = Pun] end Har 373, Overruled. 
(Hindu Marriage Act (1955), Ss. 24, 
21-4). 


Where a wife filed petition for judi- 
čal separation under S. 10 of the Hindu 
Marriage Act and by the husband for 
restitution of conjugal rights under Sec- 
tion 9 in Courts in two different States 
it will- invariably be expedient to have 
a joint or consolidated hearing or trial 
of both the petitions by one and ‘the 
same Court in order to avoid conflicting 
decisions being rendered by two diffe- 
rent Courts. In such a situation resort 
will have to be had to the powers 
under Sections 23 to 25 of the Civil 
P. C. for direeting transfer of tthe peti- 
tions for a consolidated hearing. AIR 
1980 Bom 337 and AIR 1977 Puni and 
Har 373, Overruled. (Paras 5, 7, 9) 
. Per Tulzapurkar, J.: 


Tt cannot ‘be said that the substantive 
provision contained in S. 25, Civil P.C. 
is excluded by reason of Sec. 21 of the 
Hindu Marriage Act 1955. In terms Sec- 
tion 21 does not make any distinction 
between procedural and substantive 
provisions of Civil P. C. and all that it 
provides is that the Code as far as may 
be shall apply ito all proceedings under 
the Act and the phrase “as far as muy 
be” means and is intended to exclude 
only such provisions of “the Code as are 
or may be ‘inconsistent with any of ‘the 
provisions of the Act. It is impossible 
to say that such provisions of the Code 
as partake of the character of substan- 
tive law are excluded by implication as 
no such implication can be mead ‘into 
Section 21 and a particular provision of 
the ‘Code irrespective of whether ‘it is 
procedural or substantive will not ap- 
ply only if it is inconsistent with any 


provisions of the ‘Act. (Para 3) 
So’ far as Section 21-A of the Hindu 


Marriage Act ‘is concerned the marginal 

mote of that section itself makes it clear 

that it deals with power to transfer 

petitions and direct their joint or con- 

‘solidated trial “in certain tases” and 

is not exhaustive. (Para 4) 
t 
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Section 25 of the Civil P. C. as 
amended by Act 104 of 1976 
for the first time wide and plenary 
powers on the Supreme Court to trans- 
fer any suit, appeal or other proceed- 
ings. Section 21A which was introduc- 
ed prior to C. P. C. Amendment Act 
of 1976 cannot therefore, be taken to 
exclude the power of transfer confer- 
red upon the Supreme Court by pre- 
sent S. 25 of Civil. P. C. (Paras 4, 7) 
. Per A. N. Sen, J. (concurring) 

Even assuming that Section 25, 
C. P. C. is not procedural and is a 
part of the substantive law, the jurisdic- 
tion conferred on the Supreme Court 
by Section 25isnot inany way, affect- 
ed by Section 21 of the Hindu Marriage 
Act. f {Para 8) 

The Supreme Court enjoys the power 
and jurisdiction to entertain transfer 
application under Section 25, Civil P. C. 
and Sections 21 and 21A of the Hindu 
‘Marriage Act do not, in any way, ex- 
clude, affect or curtail the power con- 
ferred on Supreme Court under Sec- 
tion 25 of the Civil P. C. (Para 9) 

(B) Civil P. C. (5 of 1908), S. 11 — 
Res judicata — Doctrine of — Substan- 
tive law in nature — Applicable to pro- 
ceedings under Hindu Marriage Act. 
(Hindu Marriage Act (1955), Section 21; 
Interpretation of Statutes — Substan- 
tive and procedural law). 


Per Tulzapurkar, J. (Obiter) 

It cannot be said that the doctrine of 
res judicata contained in Section 11 of 
the Code which partakes of the charac- 
ter of substantive law is not applicable 
to proceedings under the Hindu Mar- 
riage Act. Res judicata, after all, is a 
branch or specie of the Rule of Estop-~ 
pel called Estoppel by Record and 
though Estoppel is often described as a 
rule of evidence, the whole concept is 
more correctly viewed as a substantive 
rule of law.. 1947 AC 46 (PC) Rel. on. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1980 Bom 337 2, 5 


AIR 1977 Punj & Har 373 5 
1947 AC 46:62 TLR 666: (1947) LJR 
: 385 (PC). Canadian and Dominion 
Sugar Co. Ltd. v. Canadian’ National 
(West Indies) Steamships Ltd. 3 
TULZAPURKAR, J.:— On Septem- 
ber 26, 1979, the petitioner (wife) filed a 
suit in forma pauperis seeking main- 
tenance from the respondent ‘(her hus- 
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confers. 
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band) in the Court of Subordinate 
Judge, Eluru (Andhra Pradesh) being 
O. P. No. 72 of 1979. On the receipt of 
the notice of the suit, the respondent 
filed a divorce suit (Petition Case No. 28 
of 1980) against the wife under Sec- 
tion 13 of the Hindu Marriage Act, 1955 
in the Court of the District Judge, 
Udaipur (Rajasthan). By the instant 
transfer petition filed under Section 25 
C. P. C. 1908 the wife is seeking to get 
the husband’s suit transferred to Eluru. 
On merits we are satisfied that it is 
expedient for the ends of justice to 
transfer the husband’s suit to the Dis- 
trict Court at Eluru (A. P.) where both 
the proceedings could be tried together 
and for that purpose the wife is agree- 
able to have her maintenance suit trans- 
ferred. to the District Court at Eluru 
(A. P.) 


2. However, counsel for the respon- 
dent (husband) has raised before us a 
preliminary objection that Section 25 
of the C. P. C. under which the transfer 


petition has been made is not appli- 
cable to proceedings under the Hindu 
Marriage Act, 1955 and as such this 


Court has no power to transfer the hus- 
band’s suit from Udaipur District Court 
to the District Court at Eluru. He 
urged that Section 25 of C. P. C. gets 
excluded by reason of .the provisions 
of Sections 21 and 21A of the Hindu 
Marriage Act 1955. According to him 
Section 25, C. P. C. deals with the sub- 
stantive law and not procedural law 
and since Section 21 of the Hindu Mar- 
riage Act makes applicable to all the 
proceedings under the Act only such 
provisions of C. P. C. as relate to the 
regulation of proceedings i.e. such pro- 
visions which deal with procedural mat- 
ters only, Section 25 C. P. C. is not 
applicable. He also urged that Section 
21A (3) of the Hindu Marriage Act also 
makes the above position clear beyond 
doubt by specifically excluding Sec- 
tions 24 and 25 C. P. C. from being ap- 
plied to the proceedings under the 
Hindu Marriage Act. A large number 
of authorities were referred to by coun- 
sel to substantiate his contention’ on 
general principles but in particular one 
decision of the Nagpur Bench of the 
Bombay High Court in the case of Pri- 
‘yavari Mehta v. Priyanath Mehta, AIR 


1980 Bom 337 was pressed into service 
as having a direct bearing on the point. 
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3. In our view, on proper construc- 
tion of the relevant provisions it is not 
possible to uphold the preliminary ob- 
jection. In the first place it is difficult 
to accept the contention that the sub- 
Sstantive provision contained in Sec- 
tion 25 C. P. C. is excluded by reason 
of Section 21 of the Hindu Marriage 
Act, 1955. Section 21 of the Hindu Mar- 
riage Act merely provides: “Subject to 
the other provisions contained in this 
Act and to such rules as the High Court 
may make in that behalf, all proceedings 
under this Act shall be regulated, as far 
as may be, by the Code of Civil Pro- 
cedure, 1908’. In terms Section 21 does 
not make any distinction between pro- 
cedural and substantive provisions of 
C. P. C. and all that it provides is that 
the Code as far as may be shall apply 
to all proceedings under the Act and 
the phrase “as far as may be” means 
and is intended to exclude only such 
provisions of the Code as are or may 
be inconsistent with any of the provi- 
sions of the Act. It is impossible to say 
that such provisions of the Code as par- 
take of the character of substantive law 
are excluded by implication as no such 
implication can be read into §. 2! 
and a particular provision of the Code 
irrespective of whether it is procedural 
or substantive will not apply only if it 
is inconsistent with any provisions of 
the Act. For instance, it is difficult to 
countenance the suggestion that the 
doctrine of res judicata contained in 
Section 11 of the Code which partakes 
of the character of substantive law is 
not applicable to proceedings under the 
Act. Res judicata, after all, is a branch 
or specie of the Rule of Estoppel cal- 
led Estoppel by Record and though 
Estoppel is often described as a rule of 
evidence, the whole concept is more cor- 
rectly viewed as a substantive rule of 


law. (See: Canadian and Dominion 
Sugar Co., Ltd. v. Canadian National 
{West Indies) Steamships, Ltd. (1947) 


AC 46, at p. 56 (P. C). 


4. So far as Section 21A of the Hindu 
Marriage Act is concerned the marginal 
note of that section itself makes it clear 
that it deals with power to transfer 
petitions and direct their joint or con- 
solidated trial “in certain cases” and is 
not exhaustive. Further sub-section (3) 
of Section 21A on which strong reliance 
was placed runs thus: 
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“21A (3). In a case where clause (b) 
of sub-section (2) applies, the Court or 
the Government, as the case may be, 
competent under the Code of Civil Pro- 
cedure, 1908 (5 of 1908) to transfer any 
suit or proceeding from the district 
court in which the latér petition has 
been presented to the district court in 
which the earlier petition is pending, 
shall exercise its powers to transfer 
such later petition as if it had been em- 
powered so to do under the said Code.” 
This provision in terms deals with the 
power of the Government or the Court 
on whom powers of transfer have been 
conferred by the C. P. C. as it then 
stood, that is to say, old Sections 24 and 
25 of C. P. C. It does not deal with 
the present Section 25 C. P. C. which 
has been substituted by an amendment 
which has come into force with effect 
from February 1, 1977 (Section 11 of 
the Amending Act 104 of 1976). By the 
amendment very wide and plenary 
power has been conferred on this Court 
for the first time to transfer any suit, 
appeal or other proceedings from one 
High Court to another High Court or 
from one Civil Court in one State to 
another Civil Court in any other State 
throughout the country. Conferal of 
such wide and plenary power on this 
Court could not have been in the còn- 
templation of Parliament at the time 
of enactment of Section 21A of the 
Hindu Marriage Act, 1955. It is, there- 
fore, difficult to accept the contention 
that Section 21A of Hindu Marriage Act 
excludes the power of transfer confer- 
red upon this Court by the present Sec- 
tion 25 of C. P. C. in relation to pro- 
ceedings under that Act. 


5. Coming to the decision rendered 
by the Nagpur Bench of the Bombay 
High Court in Priyavari Mehta’s case 
(supra) it needs to be pointed out that 
the aforesaid aspects of Section 21-A 
of the Hindu Marriage Act and the pre- 
sent Section 25 of the C. P. C. were 
not considered by the Nagpur Bench at 
all. Moreover, the Nagpur Bench, fol- 
lowing the decision of the Punjab and 
Haryana High Court in Smt. Rama 
Kanta v. Ashok Kumar, AIR 1977 Puni 
& Har 373 has also taken the view that 
S. 21A of the Hindu Marriage Act per- 
mits transfer and consolidation of only 
two types of petitions under the Act, 
namely, cross petitions filed by the two 
spouses against each other under Sec- 
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tion 10 or Section 13 of the Act and 
that consolidation or joint hearing of 
other types of petitions is excluded by 
necessary intendment. The Bench has 
observed : 

“The effect of Section 21A, therefore, 

in my opinion, is that joint or consoli- 
dated hearing or trials of petitions other 
than those mentioned in that section 
not being permissible, the powers under 
Sections 23 to 25 of the Code cannot be 
exercised for transfer of petitions for a 
consolidated hearing of the petitions not 
contemplated by that section.” 
Such a view, in our opinion, is not cor- 
rect. As stated earlier, in the matter 
of transfer of petitions for a consolidat- 
ed hearing thereof Section 21A cannot 
be regarded as exhaustive for the mar- 
ginal note clearly suggests that the 
section deals with power to transfer 
petitions and direct their joint and con- 
solidated trial “in certain cases”. More- 
over, it will invariably be expedient to 
have a joint or consolidated hearing or 
trial by one and the same Court of a 
husband’s petition for restitution of con- 
jugal rights on the ground that the wife 
has withdrawn from his society without 
reasonable excuse under Section 9 of 
the Act and the wife’s petition for judi- 
cial separation against her husband on 
ground of cruelty under Section 10 of 
the Act in order to avoid conflicting 
decisions being rendered by two differ- 
ent Courts. In such a situation resort 
will have to be had to the powers under 
Sections 23 to 25 of the Civil Procedure 
Code for directing transfer of the peti- 
tions for a consolidated hearing. Read- 
ing Section 21A in the manner done by 
the Nagpur Bench which leads to 
anomalous results has to be avoided, 

6. In this view of the matter, the 
„preliminary objection is overruled, 
Divorce case No. 28 of 1980 pending in 
the District Court Udaipur, Rajasthan, 
is transferred to .the District Court 
Eluru (A. P.), to which Court the wife’s 
petition for maintenance shall also stand 
transferred. No order as to costs. 

AMRENDRA NATH SEN, J. (con- 
curring) :— 7. I agree with the order 
proposed by my learned brother. I, how- 
ever, propose to make certain observa- 
tions with regard tothe preliminary ob- 
jection raised as to the jurisdiction of 
this Court to entertain this application. 
The preliminary objection raised is that 
the jurisdiction and power conferred on 
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this Court under S. 25 of the Code of 
Civil Procedure are excluded by the 
provisions contained in Sections 21 and 
Section 21A of the Hindu Marriage Act; 
and as Section 25 of the Civil Procedure 
Code is not attracted, this Court does 
not have jurisdiction to entertain this 
application for transfer. Section 25 of 
the Code of Civil Procedure reads as 
follows :— 

“(1) On the application of a party 
and after notice to the parties, and after 
hearing such of them as desire to be 


` heard, the Supreme Court may, at any 


stage, if satisfied that an order under 
this section is expedient for the ends 
of justice, direct that any suit, appeal 
or other proceeding be transferred from 
a High Court or other Civil Court in 
one State to a High Court or other 
Civil Court in any other State. 


(2) Every application under this sec- 
tion shall be made by a motion which 
shall be supported by an affidavit. 

(3) The Court to which such suit, ap- 
peal or other proceeding is transferred 
shall, subject to any special directions 
in the order of transfer. either re-try it 
or proceed from the stage at which it 
was transferred to it. 

(4) In dismissing any application 
under this section, the Supreme Court 
may, if it is of opinion that the applica- 
tion was frivolous or vexatious, order 
the applicant to pay by way of com- 
pensation to any person who has oppos- 
ed the application such sum, not ex- 
ceeding two thousand rupees, as it con- 
siders appropriate in, the circumstances 
of the case. \ 


(5) The law applicable to any suit, 
appeal or other proceeding transferred 
under the section shall be the law 
which the Court in which the suit, ap- 
peal or other proceeding was originally 
instituted ought to have applied to such 
suit, appeal or proceeding.” 


It may be noticed that the present 
Section 25 was substituted for the for- 
mer Section 25 by the Code of Civil 
Procedure (Amendment) Act, 1976. In 
this connection it may be relevant to 
set out Section 25 of the Code of Civil 
Procedure, as it stood before its amend- 
ment by the substitution of the present 
section. The earlier Section 25 was in 
the following terms :— 

“(1) where any part to a suit, appeal 
or other proceeding pending in a High 


™ 
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Court presided over by. a single Judge 
objects to its being heard by him and 
the Judge is satisfied that there are re- 
asonable grounds for the objection, he 
shall make a report to the State Gov- 
ernment, which may, by notification in 
the Official Gazette, transfer such suit, 
appeal or proceeding in -any other High 
Court: 

Provided that no suit, appeal or pro- 
ceeding shall be transferred to a High 
Court without the consent of the State 
Government of the State that High 
Court has its principal seat. 

(2) The law applicable to any suit, 

appeal or proceeding so transferred shall 
be the law which the Court in which 
the suit, appeal or proceeding was ori- 
pinally instituted ought to have applied 
to such case.’ 
A plain reading of Section 25 of the 
Code clearly indicates that very wide 
jurisdiction and powers have been con- 
ferred on this Court to transfer any 
suit, appeal or any other proceeding 
from a High Court or other Civil Court 
in any other State for the ends of 
justice. I shall now set out the rel- 
evant provisions of the Hindu Marriage 
Act. Section 21 of the Hindu Marriage 
Act is in the following terms :— 

“Subject to the other provisions con- 
tained in this Act and to such rules as 
the High Court may make in this be- 
half, all proceedings under this Act shall 
be regulated, as far as may be by the 
Code of Civil Procedure, 1908.” 
Section 21A which was introduced in 


the Act by the Amending Act, (68 of 
1976) provides as follows :— 

“(1) where— > 

(a) a petition under this Act has 


been presented to a district court having 
jurisdiction by a party to a marriage 
praying for a decree for judicial sepa- 
ration under Section 10 or for a decree 
of divorce under S. 13, and 

(b) another petition under this Act 
has been presented thereafter by the 
other party to the marriage praying for 
a decree, for judicial separatién under 
Section 10 or for a decree of divorce 
under Section 13 on any ground, whe- 
ther in the same district court or in a 
different district court, in the same 
State or in a different State, 
the petition shall be dealt with as spe- 
cified in sub-section (2) 

(2) in a case where 
applies; 


sub-section (1) 
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-(a) if the petitions are presented to 
the same district court, both the peti- 
tions shall be tried and heard together 
by that Court: 

(b) if the petitions are presented to 
different district Courts, the petition 
presented later shall be transferred to 
the district court in which the earlier 
petition was presented and both the 
petitions shall be heard and disposed of 
together by the district court in which 
the earlier petition was presented. 


(3) In a case where clause (b) of 
sub-section (2) applies, the court or the 
Government as the case may be, com- 
petent under the Code of Civil Proce- 
dure, 1908 to transfer any suit or pro- 
ceeding from the district court in which 
the’ later petition has been presented to 
the district court in which the earlier 
petition is pending, shall exercise its 
powers to transfer such later petition 
as if it had been empowered so to do 
under the said Code.” 

The learned counsel for the respondent 
argues that in view of the provisions 
contained in Section 21, only the provi- 
sions contained in the Code of Civil 
Procedure relating to procedure which 
will regulate the proceedings instituted 


under the Hindu Marriage Act, 1955 
will apply and as Section 25 of the 
Code of Civil Procedure does not ap- 


pertain to the domain of procedure and 
confers substantive right, the said sec- 
tion is not applicable and cannot be at- 
tracted. It is argued that this position 
is further made clear by the provisions 
contained in S. 21A. 


8. In my opinion, this argument of 
the learned counsel for the respondent 
husband is without any substance. I 
have earlier set out Section 25 of the 
Code of Civil Procedure and I have 
pointed out that an analysis of the sec- 
tion makes it abundantly clear that for 
the ends .of justice, wide power and 
jurisdiction have been conferred on this 
Court in the matters of transfer of any 
suit, appeal oor proceeding from any 
High Court or other Civil Court in one 
State to a High Court or other Civil 
Court in any other State. A suit or a 
proceeding for divorce under the Hindu 
Marriage Act in a Civil Court is neces- 
sarily a suit or proceeding and must on 
a plain reading of Section 25 (1) of the 
Code of Civil Procedure be held to 
come under Section 25 (1) of the Code, 
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as the said section speaks of any suit, 
appeal or other proceeding. This Court 
must necessarily enjoy the power and 
jurisdiction under the said provisions of 
transferring such a suit or proceeding 
for the ends of justice, unless the power 
and jurisdiction of this Court are spe- 
cifically taken away by any statute. If 
the jurisdiction clearly conferred on 
any Court has to be ousted, the exclu- 
sion of such jurisdiction must be made 
in clear and unequivocal terms. Sec- 
tion 21 of the Hindu Marriage Act does 
not deal with the question of jurisdic- 
tion of any Court. As no procedure 
with regard to the proceedings under 
the Hindu Marriage Act has been laid 
down in the said Act, Section 21 of the 
Act only provides that ‘all proceedings 
under this Act shall be regulated as far 
as may be by the Code of Civil Pro- 
cedure.’ 


Section 21 of the Hindu Marriage Act 
cannot be construed to exclude the juris- 
diction conferred on this Court under 
Section 25 of the Code of Civil Proce- 
dure. It does not become necessary in 
the instant case to decide whether the 
provision in relation to jurisdiction of 
this Court contained in Section 25 of 
the Code of Civil Procedure is one of 
substantive law or it belongs to the do- 
main of procedure. Even if I accept the 
argument of the learned counsel for the 
respondent that Section 25 does not 
form any part of the procedural law 
and is a part of the substantive law, I 
am of the opinion that jurisdiction con- 
ferred on this Court by Section 25 of 
the Code of Civil Procedure, is not in 
any way, affected by Section 21 of the 
Hindu Marriage Act which, as I have 
already noted, only provides that ‘all 
proceedings under the Hindu Marriage 
Act shall be regulated as far as may 
be by the Code of Civil Procedure, 
1908.’ 


9. S. 21A of the Hindu Marriage 
Act, in my opinion, has indeed no bear- 
ing on the question of jurisdiction con- 
ferred on this Court under Section 25 of 
the Code of Civil Procedure. Section 
21A of the Hindu Marriage Act makes 
provisions for transfer of petitions spe- 
cified in the said section and for hear- 
ing and disposal of such petitions to- 
gether by the District Court in which 
the earlier petition has been presented. 
Such power ‘has been conferred on the 
Court or the Government. Section 21A 
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has no application to the case of trans- 
fer of any suit or proceeding from one 
State to another. As I have earlier 
noted, very wide power and jurisdiction 
have been conferred on this Court in 
the interest of justice for transferring 
any appeal, suit or proceeding from one 
State to another under Section 25 of 
the Code of Civil Procedure. In the 
instant case, the petitioner has applied 
for transfer of the suit pending in the 
District at Eluru in the State of Andhra 
Pradesh to the appropriate Court at Udai- 
pur in the State of Rajasthan. I am, 
therefore, of the opinion that this Court 
enjoys the power and jurisdiction to 
entertain this application under Sec- 
tion 25 of the Code of Civil Procedure 
and Sections 21 and 21A of the Hindu 
Marriage Act do not, in any way, ex- 
clude, affect or curtail the power con- 
ferred on this Court under Section 25 of 
the Code of Civil Procedure. I may in- 
cidentally add that the present Section 
25 in the Code of Civil Procedure came 
into force after Sections 21 and 21A 
have been incorporated in the Hindu 
Marriage Act, 1955. 

Petition allowed. 
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Civil Appeals Nos. 490 and 2228 (Nj 
of 1970, D/- 30-3-1981. 
Sant Singh Nalwa and another, Ap- 
pellants v. The Financial Commissioner, 
Haryana and others, etc., Respondents. 
(A) Punjab Security of Land Tenures 
Rules (1953), Pre. R. 2 and Annexure A 


— Validity — Classification of land 
under the Rules for determining sur- 
plus area — Not ultra vires the Act 


and particularly S. 2 (5) thereof. (Pun- 
jab Security of Land Tenures Act (10 
of 1953), Ss. 2 (5), 5 (a) and 27). 
Classification of land made under the 
Rules for the purpose of determination 
of surplus area is based on considera- 
tion of quantity of yield and quality of 


*L. P. A. No. 553 of 1968, D/- 9-10- 
1969 reported in 1969 Punj LJ 542, 
L. P. A. No. 570 of 1969, D/- 10-10- 
1969 (Puni). 
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soil and thus takes into 
the guidelines provided in Sec. 2 (5) of 
the Punjab Security of Land Tenures 
Act (1953). A perusal of the Annexures 
to the Rules clearly shows that the 
valuation statement and the class of 
land has been described not only as be- 
ing applicable to one place or the other 
but in view of the entire topography of 
every district or tehsil, it is manifest 
that in a peculiar State like Punjab and 


Haryana diverse factors, namely, the 
situation or position of the land, its 
nearness to the river, the irrigation 
facilities, the ravages of flood, the 


fertility of the land and its produce and 
various other similar circumstances have 
to be taken into consideration in deter- 
mining the nature and character of, the 
land. Thus the Rules are not ultra 
vires the Act. (Paras 11, 12) 

It was further held that the dominant 
object of the Act was to take over the 
surplus area according to the formula 
contained in various provisions of the 
Act particularly sub-sections (3) and (5) 
of Section 2 and there was no material 
on the record to show that the Rules 
do not fulfil or carry out the object 
contained in the Act. (Para 13) 


(B) Punjab Security of Land Tenures 
Rules (1953), Pre. — Land situated in 
District Karnal — Classification as un- 
irrigated land and not as sailab land — 
Held no prejudice caused to land hold- 
er as land was treated as almost in 
lowest category by valuing it at 9 
annas per acre in place of valuation as 
sailab land at 12 annas. per acre which 
would have been more detrimental. 

(Para 16) 

(C) Punjab Security of Land Tenures 
Rules (1953), R. 2 Provisos — Sailab or 
Adna Sailab land — Not covered by the 
Provisos to R. 2 and not entitled to 
benefit thereunder. (Para 18) 


Cases Referred: Chronological Paras 
(1965) 44 Lah LT 143 13 


FAZAL ALI, J.:— These two appeals 
by certificate are directed against judg- 
ments dated 9-10-1969 and 10-10-1969 


of the Punjab and Haryana High 
Court in Letters Patent Appeals 
Numbers 558 of 1968 and 570 of 


1969 by which the contentions raised by 
the appellants in the two appeals were 
rejected. After ‘the matter came up in 
this Court the two appeals were con- 
solidated 
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the same subject-matter and involved 
identical -points. The facts which have 
given rise to these appeals lie within a 
very narrow compass and may be brief- 
ly summarised thus.: 


2 The appellants were refugees 
from Pakistan and Sant Singh Nalwa 
was allotted 63 standard acres and 8} 
units in village Marghain and another 
area of 19 standard acres and 54 units 
in Garden Colony in Jundla which were 
entered as sailab land in the revenue 
records, The other appellant, Kartar 
Kaur, was allotted 96 acres, 3 bighas 
and 13 biswas in. the same district. 
These lands were given to the appel- 
lants as they were displaced persons. 
After the appellants had become owners 
of the lands, the State of Punjab pass- 
ed the Punjab Security of Land Ten- 
ures Act, 1953, (hereinafter referred to 
as the ‘Act’) which later applied to Har- 
yana also, under which every land 
owner whether a displaced person, al- 
lottee or otherwise could not retain any 
area of land which fell beyond the ex- 
tent prescribed by sub-section (3) of 
Section 2 of the Act. 


3. After the coming into force of 
the Act the revenue authorities pro- 
ceeded to determine the premissible 
area of the land of both the appellants 
so that the area which was found to be 
in excess may be taken over by the 
State after paying the compensation as 
provided in the Act and the Rules made 
thereunder, viz., The Punjab Security 
of Land Tenures Rules, 1953 (herein- 
after called the ‘Rules’). In order to 
determine the permissible area the Act 
contains certain provisions by which 
the entire area held by a landowner 
has to be converted into standard acres 
on the basis of a formula contained in 
sub-section (5) of Section 2 of the Act 
which defines ‘standard acre’ thus: 

“Standard acre’ means a measure of 
area convertible into ordinary acres of 
any class of land according to the pre- 
scribed scale with reference to the 
quantity of yield and quality of soil.” 
Similarly, the relevant portion of sub- 
sec, (5-a) which defines ‘Surplus Area’ 
may be extracted thus: 


“'Surplus Area’ means the area other 
than the reserved area, and. where no 
area has been reserved, the area in 


- excess of the permissible. area selected 
_- (ander Section 5-B or the. area which 
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is deemed to be surplus area under 
sub-section (1) of Section 5-C) (and in- 
cludes the area in excess of the per- 
missible area selected under Section 
19-B) but it will not include a tenant’s 
permissible area.” 

4. So far as the appellant, Sant Singh 
Nalwa, was concerned, the revenue au- 
thorities held that he was entitled to 
retain 50 (fifty) standard acres being 
the permissible area and the balance of 
13 standard acres and odd units was 
declared as surplus. Similarly, in the 
ease of the other appellant, Kartar 
Kaur, she was allowed to retain 50 
standard acres and about 15 standard 
acres of land was taken over being 
surplus. In the instant appeals, there 
is no dispute that the formula by which 
the extent of the land in possession of 
the appellants had been converted into 
Standard acres was not in accordance 
‘with the provisions of the Act. The 
only point that was canvassed before 
the revenue authorities as also in the 
High Court centered round the ques- 
tion of the nature of the land and the 
valuation thereof for the purpose of 
assessing compensation. The appellants 
case was that as the lands which had 
been declared surplus or for that mat- 
ter the entire lands allotted to them as 
displaced persons fell in a portion of 
District Karnal which was sailab and 
Adna sailab and therefore according to 
the classification made under the Rules 
they did not carry any valuation. 

_ 5 Sant Singh Nalwa challenged be- 
fore the Collector the validity of decla- 
ration of the surplus area and contested 
the valuation put by the Collector. The 
Collector dismissed the application by 
his Order dated 13-3-1963 and held that 
13 standard acres and 64 units of the 
land had to be declared surplus. Against 
this Order, Sant Singh filed an appeal 
before the Additional Commissioner, 
Ambala Division where the only point 
raised by him was that the area was 
not correctly evaluated His main griev- 
ance was that the area in question 
was equated with Barani land and val- 
uated at the rate of unirrigated area 
as given in the valuation statement of 
the Karnal District under Annexure ‘A’ 
of the Rules. The main contention of 
the appellants before the Commissioner 
as also before us was that as the sur- 
plus area does not fall under any of 
the categories mentioned in Annexure 
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‘A’ it carried no valuation at all. The 
Commissioner, however, dismissed the 
appeal holding that the Collector was 
right in treating the surplus area as an 
unirrigated area and valuing the same 


at 9 annas per standard acre. 


6. Thereafter, the appellant filed a 
writ petition before the High Court 
which was allowed by the single Judge 
by his Order dated July 23, 1963. The 
Single Judge set aside the orders of 
the revenue Courts and accepted the 
contention of the appellant. Against this 
order, the Financial Commissioner filed 
an appeal under Letters Patent before 
a Division Bench of the High Court 
which by its judgment dated 9-10-1969 
allowed the appeal and dismissed the 
writ petition filed by the appellant be- 
fore the High Court. 


7. Similarly, Kartar Kaur, the other 
appellant also filed an appeal before 
the Additional Commissioner, Ambala 
Division regarding the surplus land and 
having failed there, filed a writ petition 
in the High Court on 10-2-1965 which 
was ultimately dismissed on 10-10-1969 
and the appeal under Letters Patent 
against the said Order of the single 
Judge was also dismissed on 14-1-1970. 


8. Thus, the position is that both the 
appellants failed to get any redress 
from the High Court which ultimately 
confirmed the orders of the Revenue 
Courts. 


9. The learned counsel for the 
pellants raised two contentions before 
us. In the first place, it was argued 
that the Revenue Courts as also the 
High Court were in error in holding 
that the surplus area was rightly 
evaluated in as much as the classifica- 
tion made under the Rules was ultra 
vires as being in direct disobedience to 
the mandate contained in sub-section 
(5) of Section 2 of the Act. In other 
words, it was argued that whereas sub- 
section (5) directed the Government to 
frame Rules after considering the 
quantity of the yield and quality of 
soil, in the Rules framed by the Gov- 
ernment under its rule making power 
given toit by the Statute the main 
guidelines laid down by sub-section (5) 
were not followed and the classification 
made by the Rules under Annexure ‘A’ 
was arbitrary without determining the 
quantity of the yield and the quality of 
the soil. We might mention here that 


ap- 


% 
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this contention appears to have found 
favour with the single Judge in the 
writ petition filed by the appellant, 
Sant Singh Nalwa but the judgment of 
the single Judge, as already indicated, 
was reversed by the Division Bench in 
the Letters Patent Appeal. 


10. Secondly, it was contended that 
-even if the classification made in An- 
nexure ‘A’ was valid, the Revenue 
Courts as also the High Court commit- 
ted an error of law in misconstruing 
the classification and in arbitrarily 
placing the surplus area in the category. 
of unirrigated land. 

11. Coming now to the first point 
raised by the appellants regarding the 
constitutionality of the Rules framed 
under the Act, after hearing the counsel 
for the parties we find no merit in this 
contention. Sub-section (5) of Section 2 
of the Act merely requires that the 
Rule should classify the land according 
to the quantity of the yield and quality 
of the soil. The Rules have classified 
the land by preparing a schedule con- 
sisting of various Annexures which di- 
vide the lands according to the quan- 
tity of yield and quality of the soil into 
various categories. A perusal of the An- 
nexures to the Rules clearly shows that 
the valuation statement and the class of 
land has been described not only as 
being applicable to one place or the 
other but in view of the entire topo- 
graphy of every district or tehsil, it is 
manifest that in a peculiar State like 
Punjab and Haryana diverse factors, 
namely, the situation or position of the 
land, its nearness to the river, the irri- 
gation facilities, the ravages of flood, 
the fertility of the land and its produce 
and various other similar circumstances 
have to be taken into consideration in 
determining the nature and character or 
the land. As far back as 1952, a Land 
Resettlement Manual was prepared by 
Tarlok Singh, which was relied upon by 
the judgment of the single Judge and 
at page 287 the land has’ been classified 
in following categories: 

“Chahi and Abi 
Chahi 
Nehri 
Unirrigated : 
Nehri Non-Perennial or other Nehri or 
Nehri-Inundation” 


12, This classification . varies from 
District to District and Tarlok Singh 
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has also given the approximate value of 
the land. After going through the Land 
Resettlement Manual we find that the 
classification has been made in a very 
scientific manner after taking into con- 
sideration the relevant factors. Even 
Sir James M. Douie in his) Punjab 
Settlement Manual (4th Edition), which 
is undoubtedly a work of unimpeach- 
able authenticity, as pointed out by the 
single Judge, had made a classification 
which is almost similar to the one made 
by Tarlok Singh. It is, however, ob- 
vious that the Punjab Settlement 
Manual by Sir Douie was made long 
ago and since then there have heen 
great changes resulting from various 
steps taken by the Government for im- 
proving the nature and character of the 
land and the irrigation facilities. It is, 
therefore, not possible for us to rely 
on the Manual prepared by Sir Douie 
as the Single Judge had done because 
that would not be an objective assess- 
ment. - Even so, the classification made 
by Sir James Douie has been adhered 
to broadly and -basically by ‘Tarlok 
Singh in his Manual which forms the 
pivotal foundation for the schedule 
containing Annexure ‘A’ framed under 
the Rules. The classification of land 
like barani, sailab, abi, nehri, chahi, 
ete, are clearly mentioned in para 259: 
of Sir James’s Punjab Settlement 
Manual which Sarkaria, J., as he then 
was, rightly classed as the Bible of 
Land Revenue Settlement. The point, 
however, that has to be considered in 
this case is whether the rule making 
authority has in any way departed from 
the mandate given or the guidelines 
contained in the Act. There does not 
appear to be any material to show that 
the Rule Making Authority has in any 
way either departed from the princi- 
ples mentioned in sub-section (5) of 
Section 2 of the Act or violated the 
guidelines contained therein. The ap- 
pellants were not able to show that the 
classification made under the Rules has 
not been made according to the quan- 
tity of the yield: or the quality of the 
soil, Neither any affidavit nor any docu- 
ment has been produced before the 
Courts below to prove this fact. In this 
state of the evidence the single Judge 
was not justified in striking down the 


Rules as being ultra vires. 


13. Moreover, it is obvious that the 
Rules were made under Section 27 of 
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the Act which authorises the Govern- 
ment to make rules for carrying out the 
purposes of the Act. If the dominant 
object of the Act was to take over the 
surplus area according to the formula 
contained in various provisions of the 
Act particularly sub-sections (3) and (5) 
of Section 2, there is no material on 
the record to show that the Rules do 
not fulfil or carry out the object con- 
tained in the Act. Moreover, in Jagir 
Singh v. The State of Punjab, (1965) 44 
Lah LT 143 a Division Bench of the 
Punjab High Court while considering a 
similar contention rejected the argu- 
ment that the Annexure framed under 


the Rules was bad as it did not con- 
sider the nature and quality of the 
soil. In this connection, the Division 


Bench observed thus :— 

“It is thus clear that the formation 
of an assessment circle necessarily 
takes into consideration the various fac- 
tors mentioned by the learned author 
and those include the nature of soil and 
its quality apart from various other 
factors affecting the yield. The circum- 
stance, therefore, that in the Annexure 
the State of Punjab has been split up 
into assessment circles, as determined 
at the time of the Settlement, is highly 
Significant and leaves no doubt that 
the nature and the quality of the soil 
inherent in the formation of an assess- 
ment circle have been taken into con- 
sideration for valuing the land for pur- 
poses of its conversion into standard 
acres. At the same time, the existing 
sources of irrigation have all been taken 
into consideration. It is, m the circum- 
stances, impossible to agree that the 
Annexure in any manner violates the 
direction contained in the Punjab Secur- 
ity of Land Tenures Act. 

We are, in the circumstances, unable 
to agree that the disputed rule and 
Annexure ‘A’ attached to the Rules are 
ultra vires the Punjab Security of Land 
Tenures Act.” 


14. We find ourselves in complete 
agreement with the observations made 
by the High Court and endorse the 
same. With due respect, the view taken 
by Sarkaria; J., as he then was, (the 
single Judge in the instant case) is not 
at all in consonance with the scheme 
and spirit of the Rules framed under 
the Act and is based on a wrong inter- 
pretation of the nature, extent and 
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ambit of the classification made in An- 
nexure ‘A’. 

15. We, therefore, fully agree with 
the Division Bench judgment of the 
High Court that the classification is in 
accordance with the provisions of sub- 
section (5) of Section 2 of the Act and 
is, therefore, constitutionally valid. The 
first contention put forward by the, 
counsel for the appellants is therefore 
overruled. 

16. Coming now to the second con- 
tention that even if the classification is 
correct, the revenue authorities were 
wrong in treating the surplus land in 
dispute as unirrigated area. We find no 
Substance in this argument. The rel- 
event Annexure which gives the sur- 
plus land in District Karnal is to be - 
found at page 308 of the compilation of 


Punjab and Haryana Local Act (Vol. 
VII) where while lands classified as 
Chahi, Abi, Nehri, Unirrigated and 
Nehri/Non-perennial are mentioned. 


there is no mention of sailab or adna 
Sailab lands. Whereas at page 306 in 
the same volume there is no sailab land 
except in tehsil Sonepat. Thus, it ap- 
pears that so far as Karnal District is 
concerned, there was no sailab land at 
the time when the Rules were framed 
and the classification was made. Even 
if the land in question could be treated 
as sailab and equated with the land in 
Sonepat then the valuation would have 
been at 12 annas as shown at page 306 
of the aforesaid compilation, in which 
case this would be more detrimental to 
the interests of the appellants. The 
Collector and the Commissioner have 
therefore rightly treated the land as 
unirrigated which is almost the lowest 
category and whose valuation is given 
as 9 annas per acre. We, therefore, 
find no error in the classification made 
by the revenue authorities, 

17. We are unable to agree with the 
counsel for the appellants that as the 
land in question did not fall in any of 
the heads of classification made in Dis- 
trict Karnal they will carry no value at 
all because this is directly opposed to 
the various schemes of the classification 
made under the Rules. A subsidiary 
contention in this very argument was 
that the land should have been valued 
in accordance with Rule 2, Provisos (a) 
to (c), which may be extracted thus: 

“2. Conversion of ordinary acres into 
standard acres. The Equivalent, in 
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standard acres, of one ordinary acre of 
any class of land in any assessment 
circle, shall be determined by dividing 
by 16, the valuation shown in Annex- 
ure ‘A’ to these rules for such class of 


- jand in the said assessment circle: 


Provided that the valuation shall be— 


(a) in the case of Banjar Qadim land, 
one-half of the value of the class pre- 
viously described in the records and in 
the absence of any specific class being 
stated, one-half of the value of the 
lowest barani land; 


(b) in the case of Banjar Jadid land, 
seven-eighth of the value of the re- 
levant class of land as previously en- 
tered in the records, or in the absence 
of specified class in the records, of the 
lowest barani land; and 


(c) in the case of cultivated thur land 
subject to waterlogging, one-eighth of 
the value of the class of land shown in 
the records or in the absence of any 
class, of the lowest barani land.” 


18. The three categories given in 
clauses (a), (b) and (c) as . extracted 
above do not at all cover the land of 
the appellants which is sailab or adna 
sailab and therefore they cannot be 
given the benefit of any of these three 
sub-clauses of the proviso. For these 


reasons, the second contention is over- 
ruled, 
19. The result is that we find no 


merit in the appeals which are accord- 
ingly dismissed but in the circum- 
stances without any order as to costs. 


Appeal dismissed, 
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Where the grounds of detention were 
supplied to the detenus in the English 
language — a language with which they 
were not conversant, the service of the 
grounds on them in that manner could not 
be considered under the circumstances to 
be effective communication to them there- 
of so as to afford to them a real opportu- 
nity of making a representation against 
the order of detention. Consequently, the 
detention must be considered to be illegal. 


Union of India 


(Paras 36, 8) 

Cases Referred: Chronological Paras 
AIR 1980 SC 2129: (1980) 4 SCC 427: 1980 
Cri LJ 1479 5 


AIR 1969 SC 43: (1969) 1 SCR 227: 1989 

Cri LJ 274 _ 5, 7 
AIR 1962 SC 911:1962 Suppl (2) SCR 

918: 1962 (1) Cri LJ 797 5 

Dr. N. M. Ghatate and S. V. Despande 
Advocates, for Petitioners; Mr. M. K. 
Banerjee, Addl. Solicitor General, Mr. R. 
N. Poddar and Miss A. Subhashini Ad- 
vocates, for Respondents. 

KOSHAL, J.:— By this order we shall 
dispose of Criminal Writ Petitions 
Nos, 5931 and 5932 of 1980 in each of 
which the contention raised by the learned 
counsel for the petitioners is the same. 


2. In Criminal Writ Petition No. 5931 
of 1980, the petitioner is one Surjeet 
Singh while the other petition has been 


filed by a person named Kulwant Singh. 


3. Each of the petitioners was detained 
on the 13th October, 1980 under the pro- 
visions of the National Security Ordinance 
which now stands replaced by the National 
Security Act. They were arrested on that 
date and on each of them a police officer 
served an order of detention along with 
the grounds on which it was based, both 
the documents being in English. It is the 
case of the State, and the same has not 
been controverted before us, that the 
police officer effecting the service of the 
two documents explained to the concern- 
ed detenu in Hindi what their contents 
were, 

4, Dr. N. M. Ghatate, learned counsel 
for the petitioners has challenged the 
detention of the two petitioners with the 
contention that English was not a lan- 
guage which either of them understood, 
that this factor rendered it necessary. for 
the grounds of detention to be served on 
them in Hindi which was their mother 
tongue and that the same having not been 
done, there was in law no communication 
of such grounds to either of them. 
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5. After hearing learned counsel for 
the parties, we have no hesitation in hold- 
ing that the challenge to the detention is 
well-founded in view of the dicta of this 
Court in Harikisan v. State of Maharashtra 
1962 Suppl (2) SCR 918: (AIR 1962 SC 
911), Hadibandhu Das v. District Magis- 
trate, Cuttack, (1969) 1 SCR 227: (AIR 
1969 SC 43) and Nainmal Partap Mal 
Shah v. Union of India, (1980) 4 SCC 427: 
(AIR 1980 SC 2129). 


In the first of these cases an order under 
the Preventive Detention Act (Central Act 
IV of 1950) was under challenge. The 
grounds of detention had been provided to 
the detenu in English and a request by 
him for a translation of the same was 
turned down. The High Court was of the 
opinion that so long as English continued 
to be the official language of the State the 
communication of the grounds of deten- 
tion in that language was enough com- 
pliance with the requirements of the Con- 
stitution. This opinion did not find favour 
with Sinha, C. J., who delivered the judg- 
ment of this Court and observed: 


“If the detained person is conversant 
with the English language, he will natu- 
rally be in a position to understand the 
gravamen of the charge against him and 
the facts and circumstances on which the 
order of detention is based. But to a per- 
son who is not so conversant with the 
English language, in order to satisfy the 
requirements of the Constitution. the 
detenu must be given the grounds in a 
language which he can understand, and in 
a script which he can read, if he is a 
literate person. 


The Constitution has guaranteed 
freedom of movement throughout the ter- 
ritory of India and has laid down detailed 
rules as to arrest and detention. It has 
also, by way of limitations upon the 
freedom of personal liberty, recognised 
the right of the State to legis- 
late for preventive detention, sub- 
ject to certain safeguards in 
favour of the detained person, as laid 
down in clauses (4) and (5) of Art. 22, One 
of those safeguards is that the detained 
person has the right to be communicated 
the grounds on which the order of deten- 
tion has been made against him, in order 
that he may be able to make the repre- 
sentation against the order of detention. 
fn our opinion, in the circumstances of 
this case, it has not been shown that the 
appellant had the opportunity, which the 
law contemplates in his favour of making 
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an effective representation against his 
detention. On this ground alone we de- 
clare his detention illegal, and set aside 
the order of the High Court and the order 
of Detention passed against him.” ' 


In Hadibandhu’s case (supra) also an 
order under the Preventive Detention Act 
was impugned with the contention that the 
grounds of detention had not been supplied 
to the detenu in a language and script 
which he understood. The order was struck 
down by this Court for the reasons ap- 
pearing in the following passage: 


“The grounds in support of the order 
served on the appellant ran into fourteen 
typed pages and referred to his activities 
over a period of thirteen years, beside re- 
ferring to a large number of court pro- 
ceedings concerning him and other per- 
sons who were alleged to be his associa- 
tes. Mere oral explanation of a com- 
plicated order of the nature made against 
the appellant without supplying him the 
translation in script and language which 
he understood would, in our judgment, 
amount to denial of the right of being 
communicated the grounds and of being 
afforded the opportunity of making a re- 
presentation against the order.” 


In Nainmal’s case, Fazal Ali, J., who 
followed Hadibandhu’s case, held that 
the communication of the grounds of 
detention in a language understood by 
the detenu was an essential requirement 
for the validity of a detention order 
which, in the absence of such require- 
ment being fulfilled, would be repugn- 
ant to the provisions of Article 22 (5) of 
the Constitution and would thus stand 
vitiated. And that is a view which has 
been consistently held by this Court. 


6. The facts with which we are here 
concerned, in so far as they are relevant 
to the decision of the point canvassed 
before us, are on all fours with those of 
the three cases cited-above. As already 
pointed out, the grounds of deten- 
tion were supplied to the two peti- 
tioners in the English language — a 
language with which they were not con- 
versant. The service of the grounds on 
them in that manner could not be con- 
sidered under the circumstances to be 
effective communication to them thereof 
so as to afford to them a real opportunity 
of making a representation against the 
order of detention. 


7. It is true, as pointed out by the 
learned Additional Solicitor General, that 
in Hadibandhu’s case (AIR 1969 SC 43) 


x 


Ph 


‘led to be set at liberty forthwith, in 


1981 


(supra) the grounds of detention covered 
numerous pages and related to a long 
period of time and, according to this 
Court, contained “a complicated order”. 
The complicated nature or the length of 
the document, however was only men- 
tioned incidentally by this Court and 
was not meant to be a sine qua non for 
the fulfilment of the requirement that 
the grounds must be supplied to the 
detenu in a language which he under- 
stood before the service on him of such 
grounds could be considered a commu- 
nication thereof to him for the purposes 
of the Preventive Detention Act. 


8. In the result both the petitions 
succeed and are accepted. The detention 
of each of the petitioners is held to be 
repugnant to the provisions of Art. 22 (5) 
of the Constitution and is struck down 
on that account. Both of them are direct- 
so 
far as these petitions are concerned. 


Petitions allowed. 
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(From: Patna) 


O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No. 89 of 1976, D/- 
23-2-1981. 


Mohammad Atullah, Appellant v. Ram 
Saran Mahto, Respondent. 

Criminal P, C. (2 of 1974), Ss. 190, 202 
— Complaint case — Magistrate direct- 
ing investigation — Investigation report 
not disclosing any additional material — 
Taking cognizance and issuing process is 
not proper — Decision of Patna High 
Court Reversed, 


Magistrate directing investigation in 
a complaint case — Report of investiga- 
tion merely stating that prima facie case 
made out against some persons and not 
made out against others — No details of 
investigation made, witness examined, 
documents referred given in the report — 
After receiving investigation report there 
was no additional material before Magis- 
trate than what was when investigation 
was ordered — Taking cognizance and 
ordering issue of process held, illegal. 
Decision of Patna High Court Reversed, 
: (Para 1) 

CHINNAPPA REDDY, J.:— On June 
26, 1968, Ram Saran Mahto filed a com- 


CY/CY/B419/81/DVT 








Mohammad Atullah v. Ram Saran 


S.C. 1155 


plaint against the appellant and others 
before the Sub-Divisional Magistrate, 
Arrah. On April 5, 1969, the Sub-Divi- 
sional Magistrate directed the Executive 
Officer, Samastipur Municipality who, we 
are told, is a Magistrate, to make an in- 
vestigation under Sec. 202 Criminal Pro- 
cedure Code and submit a report. It is 
not known what investigation was made 
by the Executive Officer, Samastipur 
Municipality but he submitted a cryptic 
report to the effect that a prima facie 
case was made out against Deepak Kumar 
Chaudhary, Ataullah and Noor Moham- 
mad and no case was made out against 
Jagdish Kumar Chaudhary, Baleshwar 
Kumar Chaudhary and Birendra Chau- 
dhary. The whole of the report may be 
usefully extracted here: 

“Letter No. 695 
From: 

H. B. P. Singh, Executive Officer, 

Samastipur Municipality. 


Dated 29-4-74, 


To 

The Sub-Divisional Officer, 

Samastipur. 
Sub: Enquiry report into the complaint 

petition of Sri Ram Saran Mahato. 
Sir, ; 
I have enquired into the matter. 
From my enquiry a prima facie case is 
made out against the following persons 
only. 

1, Deepak Kumar Chaudhary, 

2. Ataullah. 

3. Noor Mohammad. 

No case is made out against Shri 
Jagdish Chaudhary, Shri Baleshwar 
Chaudhary and Shri Birendra Narain 
Chaudhary, 

Yours faithfully, 

Sd/- H. B. P. Singh, 

29-4-74, 

Executive Officer”. 
It is seen that the report of the Execu- 
tive Officer, Samastipur Municipality 
mentions no detail of the investigation 
made by him and refers to no statement 
of any witness examined by him or any 
document perused by him. The report 
was not accompained by any other docu- 
ment. On receipt of the report the learn- 
ed Chief Judicial Magistrate, Samastipur 
took cognizance of the case on July 25, 
1974, and issued process to Deepak Kumar 
Chaudhary, Ataullah and Noor Moham- 
mad. The appellant thereupon moved 
the High Court under Sections 482 and 
483 of the Code of Criminal Procedure 
to quash the order of the learned Chief 
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Judicial Magistrate taking cognizance of 
the case. The High Court rejected the 
petition and the appellant has preferred 
this appeal by special leave of this Court. 
It was submitted on behalf of the appel- 
lant that the learned Sub-Divisional 
Magistrate had directed an investigation 
under S. 202 presumably because he was 
prima facie not satisfied that the com- 
plaint and the sworn statement of the 
complainant justified the issue of process 
to the accused. Having directed an in- 
vestigation under Section 202, what was 
there in the report of investigation to 
justify the issue of process to the accus- 
ed, it was asked. The report of investiga- 
tion merely set out the conclusion of the 
Executive Officer, Samastipur Municipa- 
lity, without mentioning or referring to 
any material which would justify the 
issue of a process. It was, therefore, said 
that the Chief Judicial Magistrate was 
wrong in issuing process, on the basis of 
the report of investigation made by the 
\Executive Officer, Samastipur Municipa- 
‘lity. We are afraid the submission has to 
‘he accepted. There is no answer to it. As 
already pointed out by us the Executive 
‚Officer Samastipur Municipality, in his 
‘report, merely expressed his opinion but 
‘mentioned no detail of the investigation 
made by him and referred to no witness 
lexamined by him or any document perys- 
ed by him. Therefore, when the Chief 
Judicial Magistrate took cognizance of 
the case and ordered issue of process 
against the accused there was no addi- 
tional material before him except what 
was already there when he ordered an 
investigation under Sec. 202 Criminal 
Procedure Code. Obviously the learned 
Chief Judicial Magistrate, without any 
reference to any further material, took 
cognizance of the case and ordered ‘the 
issue of process to the accused merely on 
the basis of the opinion expressed by the 
Executive Officer, Samastipur Munici- 
pality. That he was not right in doing. 
The order of the learned Chief Judicial 
Magistrate dated July 25, 1974, taking 
cognizance of the case and issuing pro- 
cess to the accused is therefore quashed. 
The learned Chief Judicial Magistrate 
may now deal with the complaint in ac- 
eordance with law. The appeal is allowed 
in the manner indicated. 





Appeal allowed. 
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R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 45 of 
18-9-1980. 

Makkapati Nagaswara Sastri, Appellant 
v. S. S. Satyanarayan, Respondent. 

Criminal P. C. (5 of 1898), Ss. 435, 438 
— Order of High Court accepting re- 
ference made by Additional Sessions 
Judge without hearing other party — 
Order passed is illegal. Order of Andhra 
Pradesh High Court, D/- 20-3-1973, Re- 


1974, D/- 


versed, (Para 2) 
SARKARIA, J.:— This appeal is 
directed against an order dated 20th 


March, 1973 of the High Court of Andhra 
Pradesh whereby it accepted a reference 
made by the Addl. Sessions Judge, West 
Godavari at Elura under S. 435 read 
with S. 438 of the Code of Criminal Pro- 
cedure with the recommendation that the 
order of Addl. First Class Magistrate, 
Elura in Crl. M. P. No. 163 of 1971 refus- 
ing to give direction to the respondent to 
hand over all the records, accounts, pro- 
perties, cash etc. of Sahakara Parapathi 
Sangham, Pragadavaram, to the ` peti- 
tioner, be set aside and revised. It ap- 
pears from the impugned order that no 
notice of the date of hearing was issued 
to the respondent or his counsel. A note 
appears to have been added to the im- 
pugned order later which reads as fol- 
lows: 


“It is true that the case has been dis- 
posed of without hearing the counsel for 
the respondent as he could not appear at 
the time of the hearing because his name 
was not printed in the cause list. But this ~ 
is a revision case where the respondent 
is not entitled to be heard as of right, 
Having regard to the facts of the case, I 
do not think any review of the order 
already passed is necessary. 


2. This view taken by the High Court 
is manifestly contrary to the audi alteram 
partem rule of natural justice which was 
applicable to the proceedings before the 
High Court. On this short ground we 
think that the order of the High Court 
does not deserve to be maintained. Ac- 
cordingly, we set aside that order and 
send the case back to the High Court with 
the direction that it should dispose of 
Cr]. R. No. 411 of 1972 within two months 
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from the receipt of a copy of this order, 

after hearing both the parties. 
3. The appeal is disposed of in terms 
of the above order. 
i Order accordingly. 


AIR 1981 SUPREME COURT 1157 
= 1981 All. L. J. 400 
(From: Allahabad)* 
R. S. SARKARIA AND 
= E. S. VENKATARAMIAH, JJ. 

Civil Appeal No. 2909 of 1980, 
15-12-1980. 

Bhupendra Singh, Appellant v. State 
of U. P. and others, Respondents. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961) (as amended by 
U. P. Act 18 of 1973), S. 5 (6), Proviso (b), 
Expl. If — Transfer of land — Determina- 
tion of ceiling area — Onus on tenure- 
holder is to prove that transfer was in 
good faith — He need not prove that it 
was for pressing necessity. Civil Misc. 


D/- 


W. P. No. 4499 of 1977, D/- 23-5-1978 
(Ali), Reversed. 
The onus under S. 5 (6), Proviso (b), 


Expl. II to show that transfer was effected 
in ‘good faith’ stands discharged once it 
is established by the transferring tenure- 
holder that the transfer in question was 
effected in the course of ordinary manage- 
ment cf his affairs and was. made for 
adequate consideration and he has genu- 
inely, absolutely and irrevocably divest- 
ed himself of all right, title and interest 
in the land in favour of the transferee. 
It is not necessary for the tenure-holder 
to prove further that the transfer was 
made to raise money for meeting a pres- 
sing legal necessity. (Para 6) 


Where the tenure-holder for raising 
funds for construction of a residential 
house sold in the course of ordinary 
menagement of his affairs, some of his 
land under an irrevocable registered in- 
strument for adequate consideration and 
in good faith he was entitled to the pro- 
tection under S. 5 (6), Proviso (b) and the 
transfer could not be ignored on ground 
that it was not fer a pressing necessity. 
AIR 1981 SC 636, Followed. Civil Mise. 


W. P. No. 4499 of 1977, D/- 23-5-1978 
(All), Reversed. (Paras 6, 7) 
Cases Referred: Chronological Paras 


AIR 1981 SC 636: 1980 All LJ 1105 6 


*C. M. W. P. No. 4499 of 1977, D/- 23-5- 
1978 (Al). 
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SARKARIA, J.:— Special leave to ap- 
peal granted. 

2. This is an appeal by special leave 
against a judgment, dated May 23, 1978, 
of the High Court of Allahabad, whereby 
Civil Misc. Writ Petition No. 4499/77 
arising out of Revenue Appeal No. 253/77 
was dismissed. 

3. The Prescribed Authority under 
Section 10 (2) of the U. P. Imposition of 
Ceiling on Land Holdings Act, 1960 (Act 
No. 1 of 1961) (as amended by U. P. Act 
18 of 1973) issued notice to the appeliant 
to show cause why 25.93 acres of land be 
not declared as surplus with him. In res- 
ponse to this notice, the appellant filed 
objections stating, inter alia, (i) that the 
entire land was unirrigated and it had 
been wrongly shown in the notice as 
irrigated land; (ii) that he had sold 40 
acres of his land (20 acres to Pushpek 
Singh and 20 acres to Raghubir Singh 
Sondhi) on July 23, 1971 and August 9, 
1971 by registered sale deeds, for ade- 
quate consideration and in good faith; and 
(iii) that the sales were effected to raise 
funds for constructing a residential house 
in Delhi. He further stated that he had 
delivered possession to the vendees. The 
Prescribed Authority rejected the objec- 
tions of the appellant and ignored these 
sales and declared 25.93 acres of land as 
surplus with the appellant. 

4. Against that order of the Prescrib- 
ed Authority, the appellant carried an 
appeal to the, Appellate Authority (Dis- 
trict Judge, Rampur), who, by his order 
dated December 8, 1977, partly allowed 
the appeal and held that the whole of the 
land held by the appellant was unirrigat- 
ed land. With regard to the aforesaid two 
sales made by the appellant, the Appel- 
late Authority held that the sales were 
genuine, but the same could not be up- 
held because “no compelling necessity 
had been brought on record to show that 
the sales were not made to avoid any 
Ceiling Law.” 

5. The appellant’s contention was that 
since he was in the Army Service, he had 
made these sales after obtaining permis- 
sion from the Army Authorities in 
order to raise funds for building a re- 
sidential house for himself in Delhi. The’ 
Appellate Authority did not hold that the 
sales were not for adequate consideration 
or were fictitious or benami. On the con- 
trary, he found them to be genuine, but 
ignored the same simply because in his 
opinion, raising funds for building a resi- 
dential house in Delhi, was not a valid 
compelling necessity for the sales. 
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6. We have by our judgment dated 
November 25, 1980 (Civil Appeal No. 2726 
of 1980): (reported in AIR 1981 SC 636) 
allowed the appeal of Brijendra Singh, in 
which the facts found by the Appellate 
Authority were almost identical. The 
sales in that case were also made to raise 
funds to meet the expenses of construct- 
ing a residential house in Delhi. In that 
case, also, the sales were found to be 
genuine and for adequate consideration, 
but were ignored merely on the ground 
that no impelling necessity for the sales 
had been established and that the pur- 
pose of raising funds for building a resi- 
dential house at Delhi was not such a 
necessity. We have held in that case that 
“once it is established by the transferring 
tenure-holder that the transfer in ques- 
tion was effected in the course of ordi- 
nary management of his affairs and was 
made for adequate consideration and he 
has genuinely, absolutely and irrevocably 
divested himself of all right, title and 
interest (including cultivatory posses- 
sion) in the land in favour of the trans- 
feree, the onus under Explanation II to 
Proviso (b) of Section 5 (6), in the ab- 
sence of any circumstances suggestive of 
collusion, or an intention or design to de- 
fraud or circumvent the Ceiling Act, on 
the tenure-holder to show that the trans- 
fer was effected in ‘good faith’, will stand 
discharged, and it will not be necessary 
for the tenure-holder to prove further 
that the transfer was made for an impel- 
ling need or to raise money for meeting 
a pressing legal necessity”. This rule laid 
down in Brijendra Singh’s case (ibid), 
squarely applies to the sales in question 
in the instant case, The sales were held 
to be genuine and for adequate con- 
sideration in favour of persons who were 
not alleged to be related to the appellant 
in any way. They were not benami sales; 
the tenure-holder did not reserve any 
immediate or deferred benefit for himself 
or the other members of his family under 
these sales which were made under an 
irrevocable registered instrument. They 
were made in the course of ordinary man- 
agement of his affairs by the transferor 
viz., to raise funds for building a house 
Jat Delhi. All the facts and conditions ne- 
cessary to claim the protection of Sec- 
tion 5 (6), Proviso (b) were satisfied in 
this case, 

7. We, therefore, allow this appeal, 
set aside the orders of the High Court and 
the Appellate Authority and the Prescrib- 
ed Authority and send the case back to 
the Prescribed Authority with the direction 
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that it shall not ignore these two transfers 
and after taking these transfers into ac- 
count determine afresh the ceiling area 
of the appellant. We make it clear that 
the Prescribed Authority shall determine 
the ceiling area and surplus area of the 
appellant on the basis that whole of 
the land held by the tenure-holder (ap- 
pellant) on the crucial date was unirri- 
gated land, as the decision of the Appel- 
late Authority (which was upheld by the 
High Court) on that issue has become res 
judicata, 

8 In the circumstances of the case, 
there will be no order as to costs of this 
appeal, 
; Appeal allowed, 





AIR 1981 SUPREME COURT 1158 
= 1981 All. L. J. 440 
(From: Allahabad) 


R. S. PATHAK, O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JJ. 

, Civil Appeal No. 213 of 1981, D/- 10-3- 

981. 

Chandra Kanti Das, Appellant v. State 
of U. P. and others, Respondents. 

(A) Constitution of India, Art. 136 — 
Appeal by special leave — Interference 
— Finding of High Court not perverse 
nor against materials on record 
Supreme Court will not interfere. 

(Para 4) 

(B) Constitution of India, Art. 136 — 
Appeal by special leave — High Court 
referring back appeal by dismissed em- 
ployee of a college to District Inspector 
for fresh consideration — Order of 
High Court not challenged by Committee 
of Management of College on ground 
that the order of termination of service 
was approved by earlier District In- 
spector and successor District Inspector 
could not consider matter afresh — In 
appeal by employee, the respondent 
committee cannot raise this:point. (U. P. 
Intermediate Education Act (2 of 1921), 
S. 16G). (Para 5) 

PATHAK, J.:— This appeal by special 
leave is directed against the judgment of 
the Allahabad High Court allowing a 
writ petition filed by the fifth respon- 
dent against an order of the District 
Inspector of Schools, Mathura. 

2. The appellant Chandra Kanti 
was appointed a daftari, in the 
Krishna Chaityana Intermediate College, 
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Nand Gaon in the district of Mathura in 
June 1971. He was confirmed in the post 
on 24th June, 1972. It appears that he 
took leave and proceeded home, appar- 
ently because his father was seriously 
ill. It is said that the father subsequent- 
ly died and the appellant, who himself 
fell ill, could not rejoin duty within 
time. When he returned to his post, he 
was not permitted to join and was serv- 
ed with an order terminating his ser- 
vices. Thereafter, the fifth respondent, 
Krishna Shakhya Kachhi was appointed 
in his place and, it seems later confirm- 


ed. Meanwhile, the appellant, it is claim- 


ed, appealed to the Managing Committee 
against the order terminating his ser- 
vices. There is some dispute whether he 
actually did so. A few days later, he 
preferred an appeal to the District In- 
spector of Schools complaining of the 
order terminating his services. The 
District Inspector issued a notice dated 
19th August, 1976 of the appeal to the 
Principal and appointed 25th August, 
1976 at 10.00 O'clock of the morning for 
hearing the appeal. The case of the 
Principal is that he did not receive the 
notice but what he did receive in fact 
was a subsequent letter dated 23rd Aug- 
ust, 1976. According to the Principal, 
he received that letter on 25th August, 
1976 but late in the afternoon so that he 
was unable to appear before the District 
Inspector for the hearing of the appeal. 
On 13th September, 1976, the District 
Inspector made an order in which after 
holding that the termination of the ap- 
pellant’s services was contrary to law he 
directed his reinstatement with ‘immedi- 
ate effect with a further direction that 
he should be treated as on leave without 
pay from 25th April, 1975. He also 
directed that the person appointed in his 
place be dismissed. It may be noted that 
besides preferring an appeal against the 
order terminating his services, the ap- 
pellant had also instituted a civil suit in 
the Court of the learned Munsif, but the 
suit was dismissed. The appellant de- 
clares that he had applied for withdraw- 


ing the suit and it was disposed of as. 


withdrawn. The fifth respondent urges 
that it was not withdrawn but was dis- 
missed. This controversy need not detain 
us. 


3. On coming to. know of the order of 
the District Inspector on the appeal filed 
by the appellant, the fifth respondent 
filed a writ petition before the Allahabad 
High Court. On dst January, 1979, the 
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High Court allowed the writ petition on 
the finding that the appeal had been dis- 
posed of by the District Inspector with- 
out a proper opportunity to the Princi- 
pal of being heard in support of the 
order terminating the appellant's ser- 
vices. The High Court -set aside the 
order of the District Inspector dated 
13th September, 1976. It also quashed a 
consequential order passed by the Prin- 
cipal on 25th September, 1976. The High 
Court also directed the District Inspector 
to reconsider the appeal after giving a 
reasonable opportunity to the Committee 
of Management of participating in its 
hearing. Various auxiliary directions 
were also given to the District Inspector 
in regard to the scope of the appeal. The 
writ petition was allowed with costs to 
the fifth respondent against the appel- 
lant. 


4. The principal, and only, serious, 
contention on behalf of the appellant 
before us is that the notice issued by the 
District Inspector of the appeal filed by 
the appellant was served in time on the 
Principal and there was adequate oppor- 
tunity to the Principal to appear during 
the hearing of the appeal, and therefore 
the High Court should not have interfer- 
ed with the order of the District In- 
spector. We have examined the record 
before us and we aré unable to hold that 
the finding of the High Court is perverse 
and against the evidence on the record. 
There was material before the High 
Court on the basis of which it could have 
come to the conclusion reached by 
it and we see no reason why we should 
interfere. The order made by the High 
Court while disposing of the writ peti- 
tion is an appropriate order in the cir- 
cumstances of the case, and there is good 
reason why it should be maintained. The 
only modification we propose is in re- 
gard to the order directing the appellant 
to pay costs to the fifth respondent. In 
our judgment, that does not accord with 
reason and needs to be set aside. 


5. Mr. M. L. Verma, counsel for the 
fifth respondent, has vehemently con- 
tended that the termination of the ap- 
pellant’s services had been approved by 
an earlier District Inspector of Schools, 
and the approval having become final it 
was not open to the successor District 
Inspector to consider the matter afresh. 
This contention is not open to Mr. Verma 
because in effect it amounts to a sub- 
mission that the High Court was wrong 
in referring the dispute back to the Dis- 
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trict Inspector for fresh consideration of 
the appellant’s appeal on its merits. If 
the case of the fifth respondent is that 
the District Inspector could not reopen 
the order of his predecessor 
the termination of the appellant’s ser- 
I vices, the fifth respondent should have 
come to this Court against the order of 
the High Court sending the case back te 
the District Inspector. As this was not 
done, we cannot permit Mr. Verma to 
raise the point. 

6. On the aforesaid considerations, we 
find no substance in the appeal and dis- 
miss it except insofar as it directs the 
appellant to pay costs to the fifth re 
spondent. There is no order as to costs 
of this appeal. The matter will now go 
back to the District Inspector of Schools 
who will dispose of the proceedings be- 
fore him within three months from to- 
day. 





Appeal dismissed. 


AIR 1981 SUPREME COURT 1160 
= 1981 All. L. J. 444 
(From: Allahabad)* 
Y. V. CHANDRACHUD, C. J. AND 
A. P. SEN, J. 
Criminal Appeal No. 362 of 1979, D/- 
17-3-1981. 
Gayasi, Appellant v. State of U. P., 
Respondent. 


Penal Code (45 of 1860), Section 302 
— Murder — Death sentence — Mitigat- 
ing circumstances —- Murder of Amin, a 
Govt. servant, for effecting sale of lands 
of accused in discharge of his ministerial 
duty — Sentence confirmed by observing 
that crimes committed against public 
servants for reasons arising out of per- 
formance by them of their public duties 
must be discouraged and put down with 
a firm hand — Co-accused absconding — 
Immaterial. (Para 2) 

Mr. S. K. Bisaria, Advocate, for Appel- 
lant; Mr. H. R. Bhardwaj and Mr. 
R. K. Bhatt, Advocates, for Respondent. 

CHANDRACHUD, C. J.:— The appel- 
lant’s land was auctioned on December 
26, 1976, in a revenue sale held to re- 
cover arrears of land revenue. On the 


“Criminal Appeal No. 3500 of 1978 and 
Murder reference No. 33 of 1978. D- 
28-2-1979, (AJJ). 
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same day, the land of one Mool Chand 
was also sold for a similar reason. The 
deceased Bhagwan Singh, who was an 
Amin, acted as an officer of the Court in 
effecting the aforesaid sales. After the 
sale proceedings were over, Bhagwan 
Singh was returning home on a bicyle 
with his peon Shripat, who is examıned 
in the case as P, W. 4. The appellant, 
Mool Chand and the latter's son Daya 
Ram lay in wait for the deceased and 
while he was passing along on his bicy- 
cle, Daya Ram fired three shots at him, 
two out of these hit Bhagwan Singh, as 
a result of which he fell down. A split 
second thereafter, the appellant emerged 
with a sword and chopped off the neck 
of Bhagwan Singh. Daya Ram is still 
absconding but the appellant was con- 
victed by the Sessions Court under Sec- 
tion 302, read with Section 34 of the 
Penal Code and was sentenced to death. 
He was also convicted under Section 307 
of the Penal Code. The sentence of 
death having been confirmed by the High 
Court, the appellant has filed this appeal 
by special leave. The leave is limited 
to the question of sentence., 


2. We see-no reason for commuting 
the sentence of. death imposed upon the 
appellant to the lesser sentence of impri- 
sonment for life. The fact that Daya 
Ram is absconding does not reduce the 
gravity of the offence committed by the 
appellant. Bhagwan Singh had but per- 
formed his ministerial duty as an Amin 
in putting the appellant’s land to saie. 
He bore no personal grudge against the 
appellant nor had he anything to gain 
for himself by selling the lands of the 
appellant and of Daya Ram. Such crimes 
committed against public servants for 
reasons arising out of the performance 
by them of their public duties must be 
discouraged and put down with a firm 
hand. We, therefore, confirm the sert- 
ence of death passed on the appellant 
and dismiss the appeal. 


Appeal dismissed, 


19st Suresh Pal v, 


AIR 1981 SUPREME COURT 1161 
= 1981 Cri, L. J. 624 
(From: Allahabad) 


O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeals Nos. 68 & 69 of 1980, 
D/- 23-2-1981. . 


Suresh Pal and others, Appellants v. 
State of U. P., Respondent. 


Evidence Act (1 of 1872), Section 3 
— Murder case — Eye-witness — Ac- 
quittal of some accused ~- Conviction 
of others — Propriety of. (Penal Code 
(1860), S. 302). 


Where in appeal arising out of a mur- 
der case the High Court took broad 
view of the facts and acquitted three 
out of six accused persons by giving 
them benefit of doubt and the evidence 
of the eye-witness was not found to 
be absolutely false in regard to such 
accused persons, however the number 
of victims and the number of injuries 
received by them clearly indicated that 
more than three persons participated 
in the attack, the evidence of the eye- 
witness could not be said to be false on 
material particulars so as to entitle the 
other accused persons to be acquitted. 
Decision of Allahabad High Court 
Affirmed. (Paras 4, 5) 


0O. CHINNAPPA REDDY, J.:— Suresh 
Pal, Bir Mahendra and Mahabir were 
tried along with three others, Yash Pal, 
Sohan Pal and Rajendra Singh for the 
murder of Charan Singh and Balbir 
Singh and for causing injuries to Jabar 
Singh (P. W. 8). All six were con- 
victed by the learned Additional Ses- 
sions Judge, Meerut, but on appeal, the 
High Court of Allahabad acquitted Yash 
Pal, Sohan Pal and Rajendra Singh and 
convicted Suresh Pal, Bir Mahendra 
and Mahabir under Section 302 read 
with Section 34 Indian Penal Code and 
Section 323 read with Section 34 Indian 


Penal Code. The convicted accused 
have preferred these two appeals by 
special leave of this Court. The case, 


of the prosecution briefly was that 
there was enmity between Rattan Singh 
and his sons (the appellants and the ac- 
quitted accused) on one side and the 
family of Jabar Singh on the other. It 
must be mentioned here that Charan 
Singh and Balbir Singh, the two deceas- 
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ed were the brothers of Jabar Singh 
(P. W. 8). On the day of occurrence 


(December 6, 1973) at about 7 p. m. 
Jabar Singh, Charan Singh and Balbir 
Singh went to their fields and were 
cutting the bunds in order to take water 
to their fields. The six accused who 
were hiding in their sugar-cane field 
came out crying “it is a good chance 
kill them today”. Rajendra Singh had 
a spear, Sohan Pal had a tabal (a sort 
of battle axe) and the rest had lathis. 
All of them began to beat P. W. 8 and 
the two deceased. Balbir Singh and 
Charan Singh were beaten to death on 
the spot. Hearing the shouts raised 
by P. W. 8 and the two deceased when 
they were being beaten Ved Singh and 
Mahak Singh, P. Ws. 10 and 11 caine 


to the scene. They also witnessed the 
occurrence. When they heard the 
shouts they were at the sugar-cane 


erusher of Asha Ram. After Charan 
Singh and Balbir Singh had fallen down 
dead the accused ran away. P.W. 8 
then went to the village, got a report 
written by one Raj Singh and took it 
to the Police Station where he gave it 
to the Officer Incharge. Thereafter the 
usual investigation followed. The au- 
topsy on the body of Charan Singh re- 


vealed six lacerated wounds, two con- 
tusions and multiple abrasions. The 
inferior orbital bone was fractured. 
The membrane was congested. The 


middle fossa of the skull was also frac- 
tured. Death, according to the Doctor 
was due to the head injury. The au- 
topsy on the body of Balbir Singh re- 
vealed one incised wound, seven lacerat- 
ed wounds and multiple abrasions. The 
occipital bone was fractured. The mem- 
brane was congested. Death was due 
to the head injury according to the 
Doctor. The Medical Officer found one 
lacerated wound, two bruises, a swel- 
ling and the 3 abrasions on the person 
of P. W. 8 All the injuries were 
simple. 


2. The High Court doubted whether 
Ved Singh and Mahak Singh were wit- 


nesses to the occurrence as they had 
no field near the scene of occurrence 
and the reason given by them for their 
presence in the vicinity, namely, that 
they had gone to the sugar-cane crusher 
of Asha Ram in order to talk to him ap- 
peared to be unconvincing since ad- 
mittedly Asha Ram’s house was near 
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their house and it was far easier for 
them to go to his house than to the 
sugar-cane crusher. The High Court, 
however, held that Jabar Singh’s pre- 
sence could not be doubted as he had 
received as many as seven injuries, 
Even so the High Court gave the bene- 
fit of doubt to Yash Pal, Rajendra Singh 
and Sohan Pal. The High Court took 
the view that Yash Pal was a mere 
boy, fourteen years of age, and was 
not likely to have participated in the 
commission of the offence. Rajendra 
Singh and Sohan Pal were said to be 
armed with a spear and a Tabal respec- 
tively. There was only one incised 
wound on the body of Balbir Singh and 
it was not possible to say whether 
Rajendra Singh or Sohan Pal was re- 
sponsible for the injury. The High 
Court, therefore, thought that only one 
of them might have participated in the 
occurrence but since it was not possible 
to say with certitude who it was that 
participated, both were entitled to the 
benefit of doubt. On that reasoning 
Yash Pal, Rajendra Singh and Sohan 
Pal were acquitted. The conviction of 
the three remaining accused was con- 
firmed by the application of Section 34 
instead of Section 149 Indian Penal Code. 


3. The submission of Shri R. K. 
Garg, learned counsel for the appellants 
was that the High Court was in error 
in basing the conviction of the appel- 
lants on the sole testimony of Jabar 
Singh in view of the fact that the High 
Court had disbelieved his evidence in 


material particulars, namely, regarding 
the presence of the other two alleged 
eye-witnesses Ved Singh and Mahak 


Singh and the participation of the three 
acquitted accused, Yash Pal, Rajendra 
Singh and Sohan Pal. 


4, It would be incorrect to say that 
the evidence of Jabar Singh had been 
found to be false in material particu- 
lars. Yash Pal was given the benefit 
of doubt as the High Court thought that 
it was not probable that he participated 
in the commission of offence as he was 
only a boy of fourteen years of age. 
But the High Court also found that it 
was likely that Yash Pal was present 
there without sharing the common ob- 
ject or common intention with others. 
The High Court said, “by way of abun- 
dant caution he can be given the benefit 


of doubt”. It is impossible to construe 
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this finding as a finding that Jabar 
Singh had given false evidence implicat- 
ing Yashpal. Similarly with regard to 
Rajendra Singh and Sohan Pal the High 
Court said “It is true that only one of 
the injuries received on the side of the 
prosecution was an incised wound. It 
is also true that it could be inflicted by 
a spear as well as by a Tabal and con- 
sequently it cannot be held with cer- 
tainty whether it was inflicted by Raien- 
dra Singh or Sohan Pal appellants. It is 
quite likely that only one of the two 
appellants viz. Rajendra Singh and 
Sohan Pal participated in the occur- 
rence, and both were named brothers 
inter se. Since it cannot be held as to 
whether it was Rajendra Singh or Sohan 
Pal who participated in the occur- 
rence the benefit of doubt can be given 
to both of them”. This finding of the 
High Court cannot also be construed 
as a finding that Jabar Singh had given 
false evidence implicating Rajendra 
Singh and Sohan Pal. Regarding the 
evidence of Jabar Singh about the pra- 
sence of the other two eye-witnesses 
Ved Singh and Mahak Singh we are 
unable to say that the evidence of Jabar 
Singh was false. The High Court did 
not give any categoric finding that Ved 
Singh and Mahak Singh did not witness 
the occurrence but thought that their 
presence was doubtful. The High Court 
observed “in view of all the aforesaid 
reasons there appears a substance in 
the contention raised by the learned 
counsel for the appellants that in all 
probability Ved Singh and Mahak Singh 
did not witness the occurrence’. It is, 
therefore, not possible to accept the 
submission of Shri R. K. Garg that on 
the finding of the High Court the ap- 
pellants were entitled to be acquitted. 

5. The High Court has found that 
Jabar Singh’s presence could -not be 
doubted as he had received a number 
of injuries. We have already referred 
to the injuries found on the bodies of 


Balbir Singh and Charan Singh. There 
were as many as thirteen injuries on 
the body of Charan Singh, twelve on 
the body of Balbir Singh and seven on 
the person of Jabar Singh. There were 
three victims of the attack, of whom 
two died on the spot. The number of 
victims and the number of injuries re- 
ceived by them clearly indicate that 
many more than three persons partici- 
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pated in the attack. The High Court 
teok a broad view of the facts and ac- 
quitted everyone about whose participa- 
tion there was any possible doubt. We 
do not think that there is any scope 
for rejecting wholesale the evidence of 
Jabar Singh and for acquitting the ap- 
pellants also. In the result the appeals 
are dismissed. 

Appeals dismissed. 





AIR 1981 SUPREME COURT 1163 
= 1981 Cri. L. J. 626 
(From: Orissa) 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 
Criminal Appeal No. 374 of 1975, D/- 
20-2-1981. 
Beti Padia, Appellant v. State of 
Orissa, Respondent. 
Evidence Act (1 of 1872), Section 3 — 
Appreciation of evidence — Murder = 
Eye-witness, an unsophisticated Adi- 


vasi woman — Her evidence with minor 


and nominal discrepancies can be ac- 
cepted. ((i) Evidence — Appreciation of) 
((ii) Evidence — Witnesses — Credibility 
of — Eye-witness) ({iii) Evidence — 
Eye-witness — Woman — Credibility of) 
(üv) Penal Code (1860), S. 300). 

(Para 5) 

BAHARUL ISLAM, J.:— This appeal 
by special leave is directed against the 
judgment of the Orissa High Court con- 
victing the appellant under Section 302 
and sentencing her to undergo imprison- 
ment for life. The co-accused Kunja 
Ulla was acquitted. The acquittal of 
Kunja Ulla was maintained by the High 
Court. 

2. The material facts are that on 
28-9-1970, at about 7.00 p. m., the appel- 
lant and the co-accused Kunja Ulla 
came to the residence of Beti Adama 
(deceased) and committed assault on her 
with a Pirah. Beti Adama died instan- 
taneously. Her brother P. W. 4 lodged 
the First Information Report on 30-9- 
1970, at about 6.00 p. m. at Motu Police 
Station at a distance of about 45 kilome- 
ters from the place of occurrence. Police 
registered a case and after investigation 
submitted charge-sheet against the ap- 
pellant and Kunja Ulla. 

3. In support of the case, the prosecu- 
tion examined nine witnesses including 
the Medical Officer who held post- 
mortem examination, P. W. 8, a consta- 
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ble and P. W. 9 the Investigating Officer. 
Amongst them P. Ws. 1 & 2 were said 
to be the eye-witnesses. In addition to 
their evidence, the prosecution relied on 
the extra-judicial confessions alleged to 
have been made by the appellant before 
P. Ws. 1, 4, 6 and 7 and the circumsian- 
tial evidence afforded by the seizure of 
blood stained material objects I to IV. 
P. W. 3 who held the post-mortem ex- 
amination on the dead body of Beti 
Adama found the following injuries:— 

(I) One punctured wound almost cir- 
cular in nature measuring 2-1/2” x 1-1/2” 
on the right side of the face touching 
the right angle of the eye with everted 
irregular and lacerated edges exposing 
the fractured right zygomatic bone. 

(II) A round green swelling (bruise) 
over the back of the head almost in the 
middle of occipital region, measuring 
2” x h”. 

(III) Five abrasions dark brown in 
colour the right side of the abdomen”. 

He further deposed : 

“On dissection of injury No. (i) bleed- 
ing of the underlying tissues and frac- 
ture of the right maxillary bone and dis- 
location of the right upper two premolar 
and canine teeth were noticed. The 
doctor also found that there was crush- 
ing off of the parotid gland with its em- 
bedded right external carotid maxillary 
and temporal arteries were torn and 
mouth was seen jammed up with blood 
clots and broken pieces of bones. On 
further dissection, a transverse crack of 
1,” length was noticed over the 
squamous part of the right temporal 
bone. Internal examination of injury 
No. (ii) revealed severe affusion of 
blood into the underlying tissues. On 
opening of the vault the brain substance 
along with its membrances were found 
liquified. In the doctors opinion, the 
injuries were ante-mortem in nature and 
the death was due to shock and profuse 
haemorrhage resulting from external in- 
jury No. (i) with the corresponding in- 
ternal injuries”. 

In his opinion injury No. 1 was fatal 
and death was instantaneous. He also 
opined that injury No 1 might have 
been caused by a wooden seat like ma- 
terial object III and injuries Nos. 2 & 3 
might have been caused by hard wooden 
substance like material objects I and II. 


4. The learned Sessions Judge acquit- 
ted the appellant on a benefit of doubi 
and acquitted Kunja Ulla as, according 
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to him, there was no evidence against 
him. The State of Orissa preferred an 
appeal before the High Court which set 
aside the judgment and order of acquittal 
as against the appellant, and convicted 
and sentenced her as aforesaid. 


The High Court has carefully consid- 
ered the direct evidence of P. W. 1 
and P. W. 2. In addition it has also 
considered the extra-judicial confession 
made by the appellant before P. Ws. 1, 
4, 6 and 7 and the circumstantial evidence 
afforded by the material objects seized by 
the Investigating Officer. The High Couri 
has not accepted the evidence of P. W. 2 
as it found that P. W. 2 was called to 
the place of occurrence by Her mother 
(P. W. 1) after the assault. It has ac- 
cepted, in our opinion for valid reasons, 
the evidence of P. W. 1. The material 
object III was found lying near the dead 
body wherefrom it was seized by the 
police. On chemical examination blood 
was detected on it although the amount 
of blood was not considered sufficient 
for serological test. The material ob- 
ject IV which was a blood stained nap- 
kin was seized from the house of respon- 
dent No. 1. On chemical examination 
and serological test human blood was 
detected on it. The appellant did not 
furnish any explanation as to how his 
napkin was found with human blood. He 
did not deny the seizure of material ob- 
ject IV from his house. Material object 
IV has also been proved by P. Ws. 5 and 
9 to have been seized from the house of 
the appellant. It was stained with blood 
at the time of seizure. There was no ex- 
planation from the appellant about m- 
criminating circumstances appearing 
against her. 


5. Learned counsel appearing for the 
‘appellant has pointed some discrepancies 
in the evidence of P. W. 1. In our opr 
nion the discrepancies pointed out are 
‘minor and nominal. It may be remem- 
bered that P. W. 1 was an unsophisticat- 
led Adivasi woman. The High Court was 
i justified in accepting her evidence. We 
do not find any valid reason to differ 
| with the High Court. 


6. This appeal has no force and is 
dismissed. 
Appeal dismissed. 





Drugs Inspector, Bangalore v. B. K. Krishnaiah 


A.L R. 


AIR 1981 SUPREME COURT 1164 
= 1981 Cri. L. J. 627 
(From: Karnataka) 
O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 
Criminal Appeal No. 26 of 1976. Dy. 
20-2-1981. 

Drugs Inspector, Palace Road, Banga- 
lore, Appellant v. Dr. B. K. Krishnaiah 
and another, Respondents. 


Criminal P. C. (2 of 1974), Sections 401 
and 482 — Complaint under S. 18 (a) 
(vi) of Drugs and Cosmetics Act (1940 
read with Rule 65 (7) of Drugs Rules 
(1945) against a firm and its partners —- 
Complaint making out prima facie case 
— Death of one partner — No ground to 
quash proceedings, Decision of Kar- 
nataka High Court, Reversed. 


In a quashing proceeding, the High 
Court has to see whether the allegations 
made in the complaint petition if prov- 
ed, make out a prima facie offence and 
that accused has prima facie committed 
the offence. Thus where the proceeding 
instituted under Section 18 (a) (vi) of 
the Drugs and Cosmetics Act read with 
Rule 65 (7) of the Rules against the 
partnership firm along with its partners 
was quashed on the death of its manag- 
ing partner on the ground that the com- 
pleinant has not complained against the 
remaining partners by making out that 
they were in any manner in charge of 
and responsible to the firm for the con- 
duct of the firm’s business but the part- 
nership deed showed that all the part- 
ners were responsible for carrying on 
the firm’s business, and a perusal of the 
complaint showed that a prima facie 
case had been made out for the offence 
under Section 18 (a) (vi) read with 
Rule 65 (7) the quashing of the proceed- 
ings was erroneous. Decision of the 
Karnataka High Court Reversed. 

(Paras 5, 6) 

BAHARUL ISLAM, J.:— This appeal 
by special leave by the complainant, (the 
appellant before us) is directed against 
the judgment and order of the High 
Court of Karnataka refusing (sic) to 
quash the complaint filed by the appel- 
lant against the respondents for prose- 
cution for offences under Section 18 (a) 
(vi) of the Drugs and Cosmeties Act of 
1940 (hereinafter “the Act”) filed before 
the Chief Metropolitan Magistrate, Ban- 
galore. 
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2. The petitioner’s case was that the 
Drugs Inspector (the appellant before 
us) filed a criminal case against a firm, 
M/s. Ashok Sharma and three of its 
partners for violation of the Act. The 
first accused is a partnership firm. The 
two respondents and one T. Krishna- 
murty, since dead were partners, of 
whom the third accused was a qualified 
medical practitioner and was the Man- 
aging partner of the firm. The firm was 
dealing in drugs. The allegation was 
that the accused had stocked drugs the 
potency of which had expired and had 
sold such drugs to the complainant. The 
complainant then lodged the complaint 
against the accused for the offence under 
Section 18 (a) (vi) of the Act and the 
Rules thereunder, punishable under 
Secs. 28 and 27 (b) of the Act. The Mag- 
istrate took cognizance of the offence 
and issued process against all the accus- 
ed persons. Meanwhile, as stated above, 
accused Krishnamurty, died on 8-8-1974. 

3. It was then contended by the vre- 


spondents before the Magistrate, that 
the criminal case no longer survived 
against them as the only person who 


was managing the firm had expired. The 
Magistrate overruled the contention. He 
held “further the partnership (meaning 
the partnership deed as the partnership 
deed was filed before him, as it apears 
from item 13, page 20 of the paper-book) 
shows that all the partners are respon- 
sible for carrying on the business.” He 
fixed 10th of January, 1975 for evidence. 

4. This order of the Magistrate was 
challenged before the High Court. The 
High Court considered Section 34 (1) of 
the Act and held that the complainant 
“has not complained against accused 2 
and 4, the petitioners in this case mak- 
ing out that they were, in any manner, 
in charge of and responsible to the firm. 
namely accused No. 1 for the conduct of 
the business of the firm, namely, accus- 
ed No. 1.” 

5. In a quashing proceeding, the High 
Court has to see whether the allegations 
made in the complaint petition, if prov- 
ed, make out a prima facie offence and 
that the accused has prima facie com- 
mitted the offence. In the instant case 
a perusal of the complaint petition 
shows that a prima facie case has been 
made out for an offence under Section 18 
(a) (vi) of the Act 1940 read with R. 65 
(7) of Drugs Rules 1945 which reads as 
follows: 

“No drug shall be sold or stocked by 
the licensee after the date of expiration 
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of potency recorded on its container, 
label or wrapper or in violation of any 
statement or direction recorded on such 
container label or wrapper.” 

6. The only question for consideration 
for the High Court in this case was whe- 
ther the accused or any of them were 
liable. In paragraph 17 of the complaint 
petition the complainant quoted the pro- 
visions of the Act. In addition, he cited 
the names of witnesses, submitted a list 
of documents including a copy of the 
partnership deed at item No. 13 of the 
list of documents. The learned Mag- 
istrate perused the partnership deed and 
prima facie found that the respondents 
as well as the deceased accused were 
liable for the offence and proceeded for 
trial. The learned High Court commit-/ 
ted an error in holding that there was 
no allegation that the respondents were 
not responsible for the management and 
conduct of the firm. The extent of their 
liability would be established by evi- 
dence during trial. In our opinion the 
judgment of the learned High Court is 
erroneous and is liable to be set aside. 


7. In the result we allow the appeai 
and set aside the judgment of the High 
Court. The case is sent back to the Mag- 
istrate for trial in accordance with law. 


Appeal allowed. 


AIR 1981 SUPREME COURT 1165 
= 1981 Cri. L. J. 628 
(From: Orissa) 

O. CHINNAPPA REDDY AND 
BAHARUL ISLAM, JJ. 


Criminal Appeal No. 398 of 1975, D/- 
19-2-1981. : 


Madi Ganga, Appellant v. 
Orissa, Respondent. 

(A) Evidence Act (1 of 1872), Ss. 24, 
80 — Confession made to Magistrate — 
Evidentiary value — Examination of 
Magistrate — Not necessary in all cases. 

Section 80 of the Evidence Act makes 
the examination of the Magistrate un- 
necessary. It authorises the Court to pre- 
sume that the document is genuine, that 
any statements as to the circumstances 
under which it was taken are true and 
that such confession was truly taken in 
accordance with law. (Para 5) 


Where the Magistrate had put to the 


State of 


accused all the necessary questions to 
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satisfy himself that the confession was 
voluntary and, he had also appended the 
necessary certificate, it could be rightly 
acted upon without examining the Mag- 
istrate in absence of any circumstance 
justifying the calling of the Magistrate 
as a witness. (Para 5) 

(B) Evidence Act (1 of 1872), S. 24 — 
Conviction on basis of confessional state- 
ment — Corroboration — Sufficiency of 
—- General corroboration is sufficient to 
Sustain conviction. AFR 1958 SC 66, Rel. 
an (Para 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 66: 1958 Cri LJ 238 6 


CHINNAPPA REDDY, J.:—- The ap- 
pellant was tried and acquitted by the 
learned Sessions Judge, Koraput, of a 
charge under Section 302. Indian Penal 
Code. On appeal by the State of Orissa, 
the High Court set aside the order of ac- 
quittal, convicted the appellant under 
Section 302, Indian Penal Code and sen- 
tenced him to imprisonment for life. 
The case of the prosecution was that 
when the deceased was sleeping in his 
hut in the night of 12-13 November. 
1969. the accused struck him with a big 
stone on the head and killed him. The 
occurrence was said to have been wit- 
nessed by the ten year old son of the 
deceased, who immediately went to the 
house of his father’s cousin and told him 
about the occurrence. Next day there 
was a Panchayat in the village and on 
being questioned by the elders, the ac- 
cused admitted that he had killed the 
deceased by throwing a stone on his 
head. Thereafter a report was made to 
the police and investigation started. The 
accused who was arrested on 15th was 
produced before the learned ist Class 
Magistrate, Malkangiri Sub Division, 
Koraput District for recording a confes- 
sional statement. The accused was given 
time for reflection and his confessional 
statement was recorded by the learned 
Magistrate on 21st after the usual warn- 
ings were administered to him. P. W. 10 
the Investigating Officer seized M. O. 1, 
the stone at the scene of offence. The 
Medical Officer who conducted the aut- 
opsy found one lacerated wound sur- 
rounded by a deep red bruise on the left 
side of the head, with cartilage of: the 
left ear torn off. There was another lac- 
erated bruise just behind the injury 
No, 1. On dissection the left mastoid por- 
tion of the left temporal bone was found 
fractured for a length of one inch. The 
occipital bone was found perforated on 
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the left side. The left temporal arteries 
were found crushed. The left sterno- 
mastoid muscles were found crushed. 
The opinion of the doctor was that the 
death was due to profuse bleeding and 
haemorrhage and shock on account of 
the fracture of the left temporal and oc- 
cipital bones, ` 

2. The learned Sessions Judge reject- 
ed the evidence of the alleged eye-wit- ` 
ness P. W. 1. He rejected the evidence 
of P. Ws. 2 to 5 in regard to the extra- 
judicial confession on the ground that it 
was not voluntary but was the result of 
inducement and influence. He also re- 
jected the confessional statement made 
to the Magistrate on the ground that 
the Magistrate had not appended a certi- 
ficate that the confession was not the re- 
sult of any threat or inducement. The 
High Court reversed the findings of the 
learned Sessions Judge. The eye-witness 
account of P. W. 1, the extra-judicial 
confession spoken to by P. Ws. 2 to 5 
and the confessional statement to the 
Magistrate were accepted and the accus- 
ed was convicted and sentenced as al- 
ready stated. 

3. Shri R. K. Jain, learned counsel 
for the appellant urged that the High 
Couri was wrong in reversing the judg- 
He 
submitted that the evidence of P. W. 1' 
should not have been accepted. He urged 
that the extra-judicial confession made 
to the village elders should not have ac- 
cepted as it was the result of induce- 
ment. He submitted that though P. Ws. 2 
to 5 were not persons in authority in the 
sense that they had no official position, 
as village elders they certainly were 
persons in authority in the eyes of the 
accused who was an Adivasi. With re- 
gard to the confessional statement. made 
to the Magistrate his submission was 
that it should have been excluded from 
the evidence as the Magistrate was not 
examined to prove it: 

4. We agree that it is not possible to 
accept the evidence of P. W. 1. We find 
that in the examination-in-chief he 
stated that he woke up at midnight, lit 
a fire and at that time saw the accused 
bringing a stone and throwing it on his 
father, while in cross-examination he 
stated that his father was sleeping with 
the stone M. O. 1 under his head asa 
sort of pillow. If his father was sleep- 
ing with M. O. 1 under his head, it would 
not have been possible for the accused 
to have struck the deceased with that 
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stone. According to him it was the hour 
of mid-night when the occurrence took 
place. If it was midnight we do not 
think that P. W. 1 who was only a child, 
ten years of age would have been awake; 
he would be fast asleep at that time. He 
would not have seen the accused coming 
with the stone and throwing it on his 
father. We think that the learned Ses- 
sions Judge was right in rejecting his 
evidence. 


5. We desire to express no opinion on 
the question whether the extra-judicial 
confession made to P. Ws. 2 to 5 is bar- 
red under Section 24 of the Evidence 
Act. It is unnecessary for us to say any- 
thing on this question, since we are 
satisfied that the learned Sessions Judge 
was wholly wrong in excluding and the 
High Court was certainly right in acting 
upon the confessional statement made to 
the Magistrate. The learned Magistrate 
has put to the accused all the necessary 
questions to satisfy himself that the con- 
fession was voluntary. He has also ap- 
pended the necessary certificate. We do 
not accept Shri Jains submission that 
the learned Magistrate should have been 
examined as a witness. Section 80 of the 
Evidence Act makes the examination of 
the Magistrate unnecessary. It auth- 
orises the Court to presume that the 
document is genuine, that any state- 
ments as to the circumstances under 
which it was taken are true and that 
such confession was truly taken in ac- 





cordance with law. Shri Jain submitted 
that if the Magistrate had been examin- 
ed as a witness, the accused might have 
been in a position to show, by cross- 
examination that the confession record- 
ed by the Magistrate was not voluntary, 
The Magistrate has appended a certifi- 
cate that he was satisfied that the con- 
fession was voluntary. No circumstance 
has been brought out in the evidence 
justifying the calling of the Magistrate 
as a witness. We do not think that the 
circumstances of the case justify any 
comment on the alleged failure of the 
prosecution to examine the Magistrate 
as a witness, 


6. The final submission of the learned 
counsel was that even if the confession 
to the Magistrate was accepted as volun- 
tary it had not been sufficiently corrobo- 
rated to justify the conviction of the ac- 
eused. It is now well settled that in 
order to sustain a conviction on the 
basis of a confessional statement it is 
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sufficient that the general trend of the 
confession is substantiated by some evi- 
dence which would tally with the con- 
tents of the confession. General corro- 
boration is sufficient — vide Subramanian 
Goundan v. State of Madras, AIR 1958 
SC 66. In the present case the confes- 
sional statement refers to the motive for 
the occurrence. This part of the confes- 
sion is corroborated by the evidence of 
P. W. 1. The confessional statement 
refers to the accused having thrown a 
big stone on the head of the deceased, 
This part of the statement is corroborat- 
ed by the medical evidence. We think 
that there was sufficient general corro- 
boration to justify the High Court acting 
upon it. The appeal is, therefore, dis- 
missed, 

Appeal dismissed. 





AIR 1981 SUPREME COURT 1167 
1981 Cri. L. J. 630 
(From: Madhya Pradesh) 


A. D. KOSHAL, V. B. ERADI 
AND R. B. MISRA, JJ. 
Criminal Appeal No. 378 of 1975, D/- 
18-2-1981. s 
Jagdish, Appellant v. State of Madhya 
Pradesh, Respondent. 


(A) Penal Code (45 of 1860), S. 302 — 
Murder — Testimony of eye witnesses — 
Discrepancies therein, minor — It can- 
not go to the root of prosecution story. 
(Evidence Act (1872), S. 3). (Para 5) 


(B) Penal Code (45 of 1860), Ss. 300, 302 
— Murder — Accused giving blow on head 
of deceased — Death caused — 5 inju- 
ries suffered by deceased on head region 
— Each injury caused by blow intended 
to kill — Conviction of accused for 
murder — Valid. (Para 7) 

A. D. KOSHAL, J.:— This is an 
appeal by special leave from a 
judgment dated 28th January, 1975 
of the High Court of Madhya 
Pradesh upholding the conviction of the 
appellant for an offence under Section 302 
of the Indian Penal Code and a sentence 
of imprisonment for life in consequence. 


2. The facts of the case may be bet- 
ter appreciated with reference to the 
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following pedigree tables 
BAHADUR SINGH 


Dule'Singh Dhul Singh 
(Accused No, 8) 
Arjun Singh Daryao Singh 
ripest eae No. 2) 
I 
B Jagdish 
hoe (Accused No. l— 
appellant) 


8. The occurrence in which Arjun 
Singh lost his life took place around 
noon on the 13th May, 1971 and its de- 
tails, according to Fakru (P. W. 10), are 
as follaws. On the fateful day, Fakru 
(P. W. 10) was returning to his house 
from his field when he met the deceas- 
ed. At the latter’s instance the two of 
them went to the field of the deceased 
which was being ploughed by his em- 
ployees, namely. Budhiya (P. W. 11), 
Gulab (P. W. 12) and one Beria. After 
giving some instructions to his employ- 
ees, Arjun Singh proceeded to his weli 
accompanied by Fakru (P. W. 10). There 


they found that Dhul Singh, accused was - 


plucking mangoes from a mango tree. 
Ariun Singh protested with a remark 
that his own share had not been left in- 
tact and that Dhul Singh had no busi- 
ness to denude the tree of the entire 
fruit. Dhul Singh retorted with a shout 
directing Jagdish appellant to finish the 
deceased. Jagdish then helped himself to 
a Saliya from a bullock-cart which was 
parked nearby and gave a blow there- 
with on the head of Arjun Singh. Fakru 
(P. W. 10) ran immediately away to seek 
the assistance of Arjun Singhs em- 
ployees and while doing so he looked 
back and found that Daryao Singh had 
also armed himself with a Saliya and 
had joined his son Jagdish in the assault 
Fakru (P. W. 10) appeared on the scene 
soon afterwards accompanied by Budhia 
(Œ. W. 11), Gulab (P. W. 12) and Beria. 
This party found that the deceased ser- 
iously injured, and he died later on. 

The autopsy revealed the presence of 
9 extensive lacerated wounds on the 
dead body of Arjun Singh. They were 
all ante-mortem injuries and 5 of them 
were located on the head region. The 
skull had been practically smashed to 
smithereens. 

` 4 The trial court acquitted Dhul 
Singh and Daryao Singh but convicted 
and sentenced Jagdish as stated above. 
The acquittal of Daryao Singh was set 
aside by the High Court in an appeal by 
the State while the conviction and sen- 
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tence of Jagdish were maintained. Apart 
from the present appeal Daryao Singh 
also filed an appeal under Section 2 (1) 
(a) of the Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) Act, 
1970, but he is now dead “and, therefore, 
that appeal has become infructuous. 

5. Learned counsel for the appellant 
has vehemently argued that both the 
courts below erred in accepting the testi- 
mony of the three eye-witnesses. Ac- 
cording to him that testimony was full 
of discrepancies and in fact indicated 
that three different versions were put 
forward by the prosecution from time to 
time. This aspect of the matter fully 
engaged the attention of the triai court 
and the High Court and we find our- 
selves in agreement with them in the 
view that the discrepancies pointed out 
are comparatively of a minor character 
which do not go to the root of the pro- 
secution story and need not be given un- 
due importance. We are specially im- 
pressed by the testimony of Fakru 
(P. W. 10), about whose presence at ihe 
time and place of the occurrence we do 


not entertain any doubt. For that rea- 
son we need not advert to the deposi- 
tions of Budhiya (P. W. 11) and Gulab 


(P. W. 12) although that does not mean 
that we find their word to be unreliable. 


6. Another point pressed by Mr. Gam- 
bhir ts that the genesis of the occurrence 
as stated by Fakru (P. W. 10) is so un- 
natural that the entire prosecution story 
should be discarded. We do not agree. 
It is true that the motive for the assault 
was a trivial one but human nature be- 
ing what it is, murders are known to 
have taken place for lesser motives. It 
is pertinent to point out that the father 
of Dhul Singh accused is also the grand- 
father of Arjun Singh deceased and that 
there is not even a suggestion that any 
bad blood existed between the two 
branches of the family prior to the oc- 
currence. We do not see, therefore. how 
Fakru (P. W. 10) and the employees of 
the deceased would take into their head 
to falsely implicate the present appel- 
lant, in a heinous crime like murder. 

T. The only other contention put for- 
ward in support of the appeal is that 
the offence committed did not amount to 
murder. That contention is based on a 
stray sentence in the earlier portion of 
the deposition of Fakru (P. W. 10) to 
the effect that the appellant gave a blow 
on the head of the deceased. It is stressed 
that the said blow could not be identified 
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in the matter of its precise location and 
that consequently it would be too much to 
say that it was that blow which proved 
fatal. The contention finds no favour 
with us. The deposition of Fakru 
(P. W. 10) has to be read as a whole, So 
read, it shows unmistakably that Jagdish 
was responsible not for one blow but for 
more because after Fakru (P. W. 10) 
started running away, the assault was 
continued jointly by the appellant and 
his father. However, we have no hesi- 
tation in holding that even if the part 
played by Jagdish in the assault was a 
limited one, the beating was acccemplish- 
ed by him and his father in furtherance 
of the common intention of bvth. Lach 
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one of the 5 injuries suffered by the de- ~ 


ceased in the head region was caused by 
a blow intended to kill and the appel- 
lant cannot be absolved of liability for 
any of them, He was thus properly held 
liable for the offence of murder punish- 
able under Section 302 of the Indian 
Penal Code. 

8. The appellant has already been 
visited with the lesser penalty of the law. 
The appeal, therefore, fails and is dis- 
missed. Steps shall be taken forthwith 
for the arrest of the appellant who is on 
bail, so that he may undergo the un- 
expired portion of the sentence awarded 
te him. ; 
Appeal dismissed. 


AIR 1981 SUPREME COURT 1169 
= 1981 Cri. L. J. 632 ` 
(Erom: Delhi) 

D. A. DESAI AND A. P. SEN, JJ, 

Criminal Appeal No. 136 of 1981, D/- 
11-2-1981. 

Municipal Corporation of Delhi, Ap- 
pellant v. Girdharilal Sapuru and others, 
Respondents. 


(A) Criminal P. C. (2 of 1974), Ss. 397 
(1), 239, 245 — Revision — Suo motu 
exercise of power — Order of discharge 
passed by trial court found illegal — 
Revision against barred by limitation — 
High Court must exercise suo motu re- 
vision power — Decision of Delhi High 
Court Reversed — (Prevention of Food 
Adulteration Act (1954), S. 16). 

Relying on the decision of the Supreme 
Court in Pamnani’s case (1975) 2 SCR 
886 the trial court discharged the accus- 
ed on ground that there was breach of 
Rule 22 of the Prevention of Food Adul- 
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By the time revi- 


Girdharilal Sapuru 


teration Rules (1955). 
sion was filed by the prosecution Pam- 
nanis case was overruled by the 
Supreme Court in Alaserry’s case (1978) 
2 SCR 820. The revision was filed in 
time but returned as there was no requi- 
site power of attorney of the advocate 
filing the revision. By the time the ob- 
jection was removed the revision stood 
barred by limitation. Applization for 
condonation of delay was not filed, 
Held in the circumstances that the re- 
vision’ could not be dismissed by the 
High Court on the technical ground of 
limitation, The High Court should exer- 
cise suo motu power of revision and 
could not allow to perpetuate illegality 
and miscarriage of justice. The discharge 
order terminates the proceeding and 
therefore it is revisable under Sec, 397 
(1), Cr. P.C. Decision of Delhi High 
Court Reversed. (Paras 4, 5) 
(B) Prevention of Food Adulteration 
Act (37 of 1954), Sec, 16 — Prosecution 
under the Act — Supreme Court order- 
ing retrial — Plea that long time elaps- 
ed since prosecution and retrial would 
cause hardship to accused — Not enter- 
tained in view of threat to health caus- 
ed by food adulteration. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1978 SC 933: (1978) 2 SCR 820: 
1978 Cri LJ 925 l 2, 4 
AIR 1975 SC 189: (1975) 2 SCR 886: 
1975 Cri LJ 254 1, 4 
DESAI, J.:— ‘Dr, A. G. Ajwam, Dy. 
Health Officer of the petitioner — Muni- 
cipal Corporation of Delhi — accompa- 
nied by an Inspector of C. B.I. and some 
Food Inspectors employed by the peti- 
tioner, visited the premises of ihe re- 
spondents where they being manufac- 
turers of various articles of food stored 
the same for sale, and took number of 
samples of various spices like the red 
chillies kutti, haldi powder, rice kinki 
and red chillies whole as well as some 
others. These samples nine in all in- 
volved in the present petition, on ana- 
lysis by the Public Analyst were found 


to be adulterated, the adulteration con- 


sisting of use of artificial coal tar dye, 
presence of foreign extraneous matter to 
the extent of 90%, ash in percentage 
higher than the permissible limit, ete. 
Initially the complaint was filed against 
respondent 1 but subsequently on col- 
lecting further evidence prosecution was 
launched against respondents 1 to 7. 
When the matter was being heard by the 
Metropolitan Magistrate, Delhi, he dis- 
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charged all the respondents observing 
.that there was a breach of mandatory 
provision of Rule 22 of the Prevention 
of Food Adulteration Rules inasmuch 
as the minimum quantity necessary for 
analysis as prescribed in the relevant 
rule was not taken by way of sample by 
the Food Inspector. It was also observ- 
ed that chilli powder is a ‘condiment’ 
and not ‘spice’ and, therefore, it was in~- 
cumbent upon the Food Inspector, to 
have sent sample weighing 200 gms. for 
analysis to the Public Analyst, and that 
this having not been done, there was 
breach of the relevant rule and, there- 
fore, also the respondents were entitled 
to be discharged. In reaching this con- 
clusion he relied upon the decision in 
Rajaldas Guru Namal Pamnani v. The 
State of Maharashtra, (1975) 2 SCR 886: 
(AIR 1975 SC 189). Therefore, he closed 
evidence for the prosecution, though the 
prosecution wanted to examine some 
more witnesses, and discharged the re- 
spondents, 


2. The petitioner-corporation prefer- 
red a revision petition to the High Court 
of Delhi. By the time the High Court 
heard the matter, the decision in Rajal- 
das’s case was overruled by this Court 
in State of Kerala v. Alaserry Moham- 
med, (1978) 2 SCR 820: (AIR 1978 SC 
933), wherein this Court held that R, 22 
is directory and so long as the quantity 
was sufficient for analysis by the Pub- 
lic Analyst, the prosecution cannot fail 
on the sole ground that the minimum 
quantity prescribed by the rule was not 
sent for analysis by the Public Analyst. 


3. However, the High Court was of 
the opinion -that the revision petition 
filed by the petitioner was barred by 
limitation in view of the fact that even 
though the petition was actually filed on 
November 29, 1977, by one Shri B. T. 
Singh, Advocate on behalf of the peti- 
tioner-Corporation, the requisite power 
of attorney was not filed and the same 
was returned for removing the objection 
and after removing the objection it was 
re-submitted on March 1, 1978, but in 
the meantime the limitation expired on 
February 1, 1978. The High Court fur- 
ther was of the opinion that as no appli- 
cation for condonation of delay was filed, 
the petition was liable to be dismissed 
as being barred by limitation, Hence this 
appeal by special leave: 

4, In our opinion, the High Court was 
clearly in error in dismissing the revi- 
sion petition filed by the petitioner, The 
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learned Magistrate discharged the ac 
cused relying upon a decision of this 
Court in Rajaldas’s case: (AIR 1975 SC 
189) but when the matter was before the 
High Court the decision in Rajaldas’s 
case was clearly overruled and the deci- 
sion in Alaserry Mohammed’s case (AIR 
1978 SC 933) held the field and if the 
law laid down in Alaserry Mohammed's 
case was applied, the order of discharge 
passed by the learned Magistrate was 
utterly unsustainable. The High Court 
itself was aware of this fact and, there-| ` 
fore, the High Court ought to have set 
aside the order of discharge and direct-. 
ed further trial, 


5. It, however, appears that the re- 
spondents contended that the revision 
petition was barred by limitation, Even 
this contention is founded on a very 
technical ground that even though the 
revision petition was filed very much in 
time the requisite power of attorney of 
the learned advocate on behalf of the 
petition was not legally complete and 
when. it was re-submitted the limitation 
had expired, Without going into the 
nicety of this too technical contention, 
we may notice that Section 397 of the 
Code of Criminal Procedure enables the 
High Court to exercise power of 
sion suo motu and when the attention of 
the High Court was drawn to a clear 
illegality the High Court could not have 
rejected the petition as time barred 
thereby perpetuating the illegality and 
miscarriage of justice, The question whe- 
ther a discharge order is interlocutory 
or otherwise need not detain us because 
it is settled by a decision of this Court 
that the discharge order terminates the 
proceeding and, therefore, it is revisable 
under Section 397 (1), Cr. P. C. and Sec- 
tion 397 (1) in terms confers power of 
suo motu revision on the High Court, 
and if the High Court exercises suo motu! 
revision power the same cannot be deni“ 
ed on the ground that there is some 
limitation prescribed for the exercise of 
the power because none such is pre- 
scribed. If in such a situation the suoj 
motu power is not exercised what a glar- 
ing illegality goes unnoticed can be de- 
monstrably established by this case it- 
self. We, however, do not propose to 
say a single word on the merits of the 
cause because there should not be even 
a whisper of prejudice to the accused 
who in view of this judgment would 
have to face the trial before the learned 
Magistrate, 
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6. No other contention was-raised be- 
fore us by Mr. Singh save saying that 
long time has elapsed since the prosecu~ 
tion was launched and, therefore, fur- 
ther trial would cause hardship to the 
accused, Times without number it has 
been pointed out by this Court that 
those who indulge into such a pernicious 
activity of manufacturing and/or selling 
adulterated articies of food posing a 
threat to the health and well-being of 
large number. of people should be pro- 
perly dealt with according to law and in 
such cases such narrow technicalities 
should not be allowed to outweigh the 
cause of justice. 


7, We accordingly allow this appeal 
and set aside the order of discharge re- 
corded by the learned Metropolitan 
Magistrate and direct that the trial be 
proceeded with against the respondents 
jn accordance with law, : 


Appeal allowed, 
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(From: Punjab and Haryana) 
A.C. GUPTA AND P. 8S. KAILASAM, JJ, 

Criminal Appeal No, 64 of 1975, D/- 
25-7-1980, 

Amrik Singh and others, Appellants v, 
State of Punjab, Respondent. 

Penal Code (45 of 1860), Ss. 302, 449— 
Sentence under — Propriety. 

In prosecution of certain accused per- 
sons for offence under Sections 302 and 
449, I. P, C. the contention as to occur- 
rence of incident taking place in dark 
was found to be without any substance. 
The prosecution case about the accused 
persons firing at the victim was found to 
be not inconsistent with the medical evi- 
dence. The plea of alibi was not estab- 
lished by the accused. There was no de- 
lay in lodging F. I. R. The Additional Ses- 
sions Judge, therefore, convicted and sen- 
tenced them to imprisonment for life and 
a fine of Rs. 200/- each. The decision of 
the Trial Couri was upheld by the High 
Court. On appeal to Supreme Court 


Held, the conviction and sentence was 
proper. (Paras 1 to 4) 


GUPTA, J.:— The three appellants 
before us were convicted by the Addi- 
tional Sessions Judge, Ferozepore, under 
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Section 302 of the Indian Penal Code for 
the murder of one Anoop Singh and 
were sentenced to imprisonment for life 
and to pay a fine of Rs. 200/- each. They 
were also found guilty of an_ offence 
under Section 449 of the Penal Code and 
were sentenced to 7 years’ rigorous im- 
prisonment. The Punjab and Haryana 
High Court dismissed the appeal prefer- 
red by the accused against the decision 
of the trial court. Before us the judg- 
ment of the High Court has been assail- 
ed on four grounds, It is contended that 
the time of occurrence was advanced by 
the prosecution to 6.00 p.m. but the inci- 
dent took place much later. The basis 
of the contention is the presence of four 
ounces of semidigested food in the 
stomach of the deceased. The implica- 
tion of the argument seems to be that if 
the incident took place when it was 
dark, a question of identification of the 
accused persons would arise. Anoop 
Singh was murdered when he was ope- 
rating a chaff cutter machine in the 
courtyard of his house and so in any 
case there would be light in the place 
to enable him to operate the machine. 
This contention therefore has no sub- 
stance, 


2, It is next urged that the prosecu- 
tion case is not consistent with the medi- 
cal evidence, The evidence of Harnam 
Singh, father of the victim, who was an 
eye-witness is that two of the accused 
were armed with rifles and one with a 
12 bore gun and that all of them fired at 
his son. Counsel for the appellants 
argues that this evidence is not consist- 
ent with the fact that the injuries on 
the person of the deceased were pellet 
injuries. We do not think that there is 
any inconsistency here. It could be thal 
only the shots from. the 12.bore gun 
hit the victim. One is also not sure that 
the second injury mentioned in the in- 
jury report was not a bullet injury. 

38. A plea of alibi was taken by one 
of the accused Ajit Singh who was in 
the army. According to him though he 
was on leave at the time when the oc- 
currence took place, he had left the vil- 
lage and had joined his unit. He had 
certain documents summoned from his 
unit. Court Witness No, 2 produced a 
certificate which bears an endorsement 
to the effect that the appellant Ajit 
Singh joined on 18th September, 1971 at 
5.00 p.m. Court Witness No. 1 Ajaib 
Singh produced a guest register of the 
Sikh Regimental Centre, Meerut, show- 
ing that on 17th September, 1971 a guest 


1172 S. C. 


named Haveldar Ajit Singh came to 
meet Lance Naik Gutar Singh at 8 a.m. 
and left at 4.00 pm. The High Court 
found it significant that neither Lance 
Naik Gutar Singh with whom Ajit Singh 
is supposed to have stayed as guest, nor 
the Subedar Major before whom his host 
had to present him in accordance with 
the procedure to establish his identity, 
had not been examined: The High Court 
held, therefore, that Ajit Singh had 
failed to establish his alibi. We find no 
reasons to take a different view. 

4, A point was also raised about the 
delay in lodging the F. I. R. It has been 
found that the incident was reported to 
the police at 9.50 p.m, and the F. I. R. 
was lodged at 10.15 pm. A special re- 
port had reached the Elaqa Magistrate 
before 6 am, next day although the di- 
stance between the police station and 
the residence of the Magistrate was not 
less than 16 miles. There is, therefore, 
no substance in this plea, 
` 5. The appeal has no merit and is dis- 
missed, 

Appeal dismissed. 
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(From: Allahabad) 

'D. A. DESAI AND A, P. SEN, JJ. 

Civil Appeal No. 2676 of 1979. D/- 9- 
12-1980. 

Bhagwati Prasad Gupta, Appellant v. 
Prakash Bhalotia, Respondent. 

Constitution of India, Art, 136 — Ap- 
peal by special leave — Abuse of pro- 
cess of Supreme Court — Tenant chal- 
lenging decree for eviction — He, while 
vociferously ` addressing court on point 
of his dire need, vacating premises, keep- 
ing it locked, and shifting his business 
elsewhere — Such prevarication held, 
amounted to abuse of process of Supreme 
Court and was unworthy of further exa- 
mination. (U. P. Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) Act 
(13 of 1972), Sec. 20 (2)). (Paras 5, 6) 


DESAI, J.:— How unrealistic and ut- 
terly unrelated to fact situation, a court 
proceeding becomes, is disconcertingly 
demonstrated in this appeal. 

2. A tenant under a decree of eviction 
is the appellant. Special leave was grant- 
ed in view of the submission that the 
building of which the suit premises form- 
ed part was constructed in 1970 and was, 
therefore, not covered by U, P. Act 13 
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there 


A.L R. 
of 1972 and, therefore, the tenant had 
no protection of the said Act. When 


the appeal was taken up for hearing on 
31st October, 1980, Mr. Yogeshwar Pra- 
sad, learned counsel for the landlord re- 
spondent stated that the appellant-tenant 
has kept the suit premises locked and is 
not using it and has shifted his business 
to a shop situated in Mian Bazar loca- 
lity in Gorakhpur city. Mr. 5.K.Mehta, 
learned counsel for the appellant-tenant 
countered this statement saying that the 
appellant is carrying on the business in 
the suit premises and the statement of 
Mr. Yogeshwar Prasad is not correct. It 
was further. stated on behalf of respon- 
dent to the Court that not only the pre- 
mises are kept locked but they are in 
such disuse that the electric connection 
has been severed and the board of the 
shop has also been removed. ; 

3. In view of the statement and the 
denial it was difficult to reach some affir- 
mative conclusion one way or the other. 
We were of the opinion that the facts 
should not be doctored and truth must 
not be the casualty in the Court. We; 
therefore, directed Mr. R. Narasimhan, 
Registrar (Judicial) to contact the Dis- 
trict Judge, Gorakhpur on phone and re- 
guest him either personally or through 
his trusted subordinate to ascertain by 
personal visit whether the shop in ques- 
tion is kept closed and whether it is not 
being used for the purpose for which it 
was let and also whether the electric 
line is disconnected. Simultaneously he 
was requested to visit Mian Bazar loca- 
lity to ascertain whether the appellant- 


tenant has started his business in a 
shop in that locality with board placed 
on the shop. ' 


4. The learned District Judge. was 
very co-operative and he directed learn- 
ed Civil Judge Gorakhpur to personally 
visit the premises in which the appellant 
was carying on business in the name of 
Gupta Refrigeration Centre in Bhalotia 
Market, Gorakhpur. The report which 
he submitted on phone and in writing 
may be re-produced to appreciate its im- 
portance and also to demonstrate how 
truth becomes the first casualty in the 
Court. It reads as under: 

“In compliance to your honour’s order 
I have personally visited the premises 
in which Sri B. P. Gupta  (tenant-ap- 
pellant) claims to be carrying on busi- 
ness in the name of Refrigeration Cen- 
tre in Bhalotia Market Gorakhpur City. 
I found that the shop was closed and 
has been ` dust on the 
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shutters of the said premises. 
It appears that this premises 


is closed since long and at present it is 
not used for carrying on business. I 
have minutely seen the electric line. 
The electric line of this premises is 
disconnected. There was no Sign Board 
in the name of Gupta Refrigeration 
Centre. However Gupta Refrigeration 
Centre was written on the wall of the 
aforesaid premises which too was dim 
and faded. 

I have also visited Mian Bazar North 
Gate now known as Maya Bazar (North 
Gate). There I found a premises abut- 
ting the road in which business under 
name and style of Gupta Refrigeration 
& Electrical Works (Sales and Service) 
is carried on. The shop was open. A big 
Sign Board was affixed there. I enter- 
ed the shop and found a person named 
Sri Bhaguti Pd. Gupta sitting on the 
sofa inside the shop. Report is submitt- 
ed,” 

Sd/- Ram Surat 
30-10-80 
(Ram Surat) 
; Civil Judge, Gorakhpur. 

True Copy 
(R. B. P. Khandewal) 

District Judge, Gorakhpur 
30-10-80 

5. It is thus indisputable that the 
appellant-tenant has not oniy vacated 
the suit premises but the premises are 
kept locked and are in disuse and he 
has shifted his business to Mian Bazar 
now known as Maya Bazar. The shop 
visited by the learned Judge had the 
Sign Board with the name plate “Gupta 
Refrigeration and Electrical Works 
(Sales and Service)”. Further the suit 
shop is in disuse and there is no board 
and the electric line of the premises is 
disconnected. 


6. Here is a tenant who was voci- 
ferously haranguing to the Court that 
bs is in dire need of the suit premises 
and his business would be totally 
ruined and that he would suffer irre- 
parable loss if he is evicted from the 
suit shop. This is entirely false and need 
not be re-stated. However, an ingenious 
affidavit has been filed by him in 
which he merely denies that he has 
shifted his business. This is toc feeble 
an attempt to traverse what stares in 
our face and such prevarication must be 
rejected as unworthy - of examination. 
The consequence, therefore, indicated in 
our order dated 30th October, 1980 
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must ensue. It would be abuse of the 
process of this Court under Art. 136 to 
further examine the appeal of the ap- 
pellant on merits. We accordingly dis- 
miss the appeal with no order as to 
costs. 

Appeal dismissed. 


AIR 1981 SUPREME COURT 1173 
(From: Punjab & Haryana)* 
Y. V. CHANDRACHUD, C. J., A. P. SEN 
AND V. B. ERADI, JJ. 

Civil Appeal No. 1958 of 1980, D/- 2-4- 
1981. 

Atma Singh and others, Appellants v. 
The State of Punjab and others, Respon- 
dents. 

Punjab Municipal Act (3 of 1911), Sec- 
tion 5 (3) — Punjab Delimitation of 
Wards of Municipalities Rules (1972), Rr. 4 
and 6 — Reconstitution of municipality — 
Division of reconstituted municipality 
into new wards necessary before election. 

The whole purpose of delimitation of 
municipalities into wards is to ensure that 
every citizen should get a fair representa- 
tion in the municipalities. When a muni- 
cipality is re-constituted by the inclusion 
of any local area within the limits of a 
municipality under sub-sec. (3) of S. 5 or 
by the exclusion of any local area from 
the limits of a municipality under S. 7. 
i. e. when there is an alteration of the 
limits of the municipality, there must of 
necessity be a division of the re-constitut- 
ed municipality into new wards without 
which the elections cannot be held. There 
can be no disenfranchisement of a part 
of electorate of a municipality. AIR 1967 


Guj 105, Approved. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 Guj 105: 8 Guj LR 210 7 


Mr. P. P. Rao Sr. Advocate, (Mr. C. M. 
Nayar Advocate with him), for Appel- 
lants; M/s. O. P. Sharma and M. S. Dhillon 
Advocates, for Respondents Nos. 1-5; M/s. 
S. M. Ashri and G. K. Bansal Advocates, 
for other appearing Respondents. 

SEN, J. :— This appeal by special leave 
from a judgment of the Punjab and 
Haryana High Court, raises a question of 
some complexity. The question is when 
there is a notification issued under sub- 
section (3) of S. 5 of the Punjab Municipal 
Act, 1911, for inclusion of certain local 
areas within the limits of a municipality, 


*Civil Writ Petn. No. 2135 of 1979, D/- 
20-7-1979 (Punj & Har). 
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whether it is permissible for the State 
Government to hold elections in the muni- 
cipality without delimitation of wards and 
preparation of fresh electoral rolls. It 
arises under the following circumstances. 

2. In exercise of their powers under 
‘sub-sec. (3) of B. 5 of the Punjab Muni- 
cipal Act, 1911 (hereinafter referred to as 
the Act'), the State Government of Punjab 
by notification dated August 2, 1976, 
‘directed inclusion of certain local areas, 


The local areas :so included are: (1) 
Moranwali Panchayat Area, (2) Grain 
Market Area, (3) Guja Peer Basti, (4) 


Jakhal Road, (5) ITI Area, (6) BDO Block, 
(7) Tehsil Court Area and (8) Thei Area. 
The Gram Panchayat, Moranwali chal- 
Jenged the validity of the said notification 
by a writ petition filed before the High 
‘Court. A learned Single Judge granted an 
ad interim stay staying the operation of 
the impugned notification. ‘The writ peti- 
tion was dismissed by the learned Single 
Judge on October, 23, 1978. ‘Thereupon, 
the Gram Panchayat preferred a Letters 
Patent Appeal and prayed for grant of 
stay of operation of the impugned noti- 
fication. On December 19, 1978, a Division 
-Bench passed the following order: 


Admitted. Stay dispossession ad interim. 

Notice regarding stay. 
It is common ground that eventually the 
stay was confirmed by the Division Bench 
and remained operative till April 1, 1980 
when the Letters Patent Appeal was dis- 
missed. 

3. In the meanwhile, the State Gov- 
ernment decided to hold the elections -of 
councillors of the Sunam Municipality on 
the basis of the old municipal limits, i. æ. 
from the existing 15 wards, along with 
those of the 42 other municipalities, since 
proviso to sub-s. (3) of S. 43 of the Act, 
inserted by Punjab Act 18 of 1978 as 
amended by Punjab Act 2 of 1979 made it 
obligatory for the State Government to 
hold such elections before June 30, 1979. 
Accordingly, the Deputy Commissioner 
issued a notification on April 6, 1979 
under R. 3 of the Election Rules, 1952, 
specifying that the elections in the muni- 
cipality shall be held on June 10, 1979. 
On June 23, 1979, i. e. after the whole 
process of election was over, the appel- 
lants, who seek to represent about 1000 
voters from the local areas newly added 
to the municipal limits, filed .a writ peti- 
tion in the High Court challenging the 
election as null and void on the -ground 
‘that there was no delimitation of wards 
and no fresh electoral rolls were ‘prepared, 
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The High Court, by its order dated July, 
20, 2979, dectined to set aside ithe elee- 
tions held, but directed that fhe local 
areas tbe given representation under sub- 
Section (5) of S. 5 of ‘the Act. 


4. In support of the appeal, there is a 
twofold contention advanced. In ‘the first 
Place, the submission is that when a local 
area is included within a municipality, 
elections cannot be held without delimita- 
tion of wards and preparation of fresh 
electoral rolls; and secondly, the submis- 
Sion is that, in any event, with fhe vaca- 
tion of stay, the election was invalidated, 
The ‘first of these submissions is unexcep- 
tionable, ‘but it does not arise, and the 
second appears to us to be wholly devoid 
of substance. 


5. Suib-section (5) of S. 5 of the Pun- 
jab Municipal Act, 1911, which is relevant 
for our purposes, reads as follows: 

(5) When any local area included in a 
municipality under sub-section (3) is a 
Sabha area, or a part thereof under ‘the 
Punjab Gram Panchayat Act, 1952, re- 
presentation to the inhabitants of the local 
area so included on the committee of 
the municipality, in which local area is 
included, shall be given in the ¡prescribed 
manner. 

The Act does not prescribe the manner of 
giving representation to the inhabitants 
‘when any local area included in a :muni- 


_cipality under sub-s, (8) of S. 5 is a Sabha 


area, unlike that in the case of a munici- 
pality or a ‘notified area for which an ex- 
press provision is made in sub-sec. (6) 
thereof. The matter, therefore, falls to be 
governed by the Election Rules, 1952 and 
the Delimitation of Wards of Municipali- 
ties Rules, 1972, framed by the State Gow- 
ernment in exercise of their powers under 
Section 240 (1) (b), and (c) and.S. 258 of 
the Act. 


6. Whenever there is a change in the 
limits of a municipality, the State Gov- 
ernment cannot proceed to hold election 
of councillors without delimitation of the 
municipality into wards. The delimitation 
of wards, a delicate and important task, 
is entrusted to a Delimitation Board con- 
stituted under R. 3 of the Delimitation of 
Wards of Municipalities Rules, 1972 .and 


` under R. 4 thereof it is the duty of the 


Delimitation Board to effect a re-division 
of a municipality. That rule reads thus: 
4, Functions of the Board.— It shall be 
the duty of the Board:— 
(i) to divide the Municipality into such 
number of wards as may be necessary, 
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having regard to the number of elected 
members prescribed! by the State Govern- 
ment, for the Committee, and! the number 
of seats reserved’ for members of the 
Scheduled! Castes; and 


(ii) to. re-adjust the wards as and when. 
the limits of the Municipality are altered: 
or there is increase in population of the. 
Municipality or there is abnormal varia- 
tion in population or voting figures. of 
some of the wards of the Municipality,, 
. which requires, such re-adjustment. In the 
delimitatiom of wards, the Board must 
observe the principles: laid! down in R. 6 
namely, (1) all wards. shall, as far as. 
practicable, be geographically compact 
areas; and in delimiting thew due regard) 
shall. be had! to physical features, existing 
boundaries. of administrative units, if any;. 
facilities of communication and: public con- 
venience; (2) wards im which seats: are 
reserved! for the Scheduled Castes shalli be 
located, as. far as practicable; im those 
areas where the proportion of their popu- 
lation to the total population of the muni- 
cipality 1s the largest; and: (3)! each: muni- 
cipality shall be divided into wards im 
such manner. that the population of each 
ward, as. far as practicable, is the same 
throughout the municipality, with a varia- 
tion up to 10 per cent above or below the 
average population figures. While making 
a re-division, it may not be possible to 
achieve mathematical perfection, but there 
must definitely be a: substantial compli- 
ance with the requirement that. every per- 
son should have an equal vote. 


%. The whole purpose: of delimitation. 
of municipalities into wards is: to: ensure 
that every crtizen should get. a. fair repre- 
sentation. in the municipalities. When a 
municipality. is re-constituted. by the in- 
clusion. of any local area within the limits: 
of a municipality under sub-section (3) of: 
S. 5 or by the: exclusion of any local area. 
from the. limits of a municipality under: 
S.. 7%, i. e. when there is an alteration of. 
the limits of the municipality, there 
must. of. necessity be a division of the- re- 
constituted municipality into new wards: 
without which. the: elections cannot. be 
held. There can. be no disenfranchisement. 
of a part of the electorate of a. munici- 
pality. The question was. dealt with at 
some length by the Gujarat High Court: 
in Bhaichandbhai Maganlal Shah. v. The 
State of Gujarat, 8 Guj LR 210: (AIR. 
1967 Guj 105) and. it was observed: 


It must follow logically and inevitably 
from this proposition. that the constitution 
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of wards: dividing the whole of the muni- 
cipal district: is a. since qua: nor of. a valid 
election. If: no wands. at all: are constituted: 
in. the municipal district, the machinery of 
electiom camet: go through and equally. 
the machinery of election. cannot ga 
through if wards are constituted in. re- 
spect. ofa part of the municipal district. 
and the other part is. not divided. into. any 
ward or wards: In such a case there. 
would. be: lists. o£ voters for the wards: 
which are constituted out. of a part of 
the: municipal district. but there would be 
no lists of: voters so far asi the other part. 
of! the municipal: district is concerned. aid! 
noone from that part would be. qualified: 
to: vote or to: stand: as a candidate for the 
election and: noi councillors. being. elected! 
by. that part, there would: be no repre 
sentation of that part on the municipa- 
lity. Where. such. a situation arises, it. is 
difficult. to. see how the: Municipality cam 
be:saidito bea.Municipality for the whole 
of the municipal district: within the mean- 
ing: of: S.. 9. 


We approve of the view taken by the 
Gujarat High Court. 


8. There can be no. dispute with the 
principle that the State Government. with- 
out. re-constituting a municipality into. 
new wards, cannot proceed. to hold an. 
election of councillors, when. there. is. an 
extension of the municipal limits. but the 
difficulty is about the applicability of that 
principle to the facts of. the present case. 
There is no denying the fact that the 
effect of the stay order passed by the 
learned single Judge staying the operation 
of the notification issued’ under sub-sec- 
tion (3) of S .5 was to put the said noti- 
fication in abeyance, with the result that 
the local areas to which it related were. 
not brought within the municipal limits, 
It is also an undisputed fact that the stay. 
order passed by the learned single Judge 
was in force from August. 2, 1978 to Octo- 
ber 23, 1978. It is, however, urged that: 
with the dismissal of’ the writ pettition by 
the learned single Judge on October, 23 
1978, the impugned notification was 
brought into effect and, therefore, the 
State Government could not proceed with 
the election without delimitation of wards 
and preparation of fresh electoral rolls.. 
We are afraid; the contention cannot be 
accepted. 


§. The case: presents a. rather disturb- 
ing: feature: There were drastic. changes 
brought: about: in. S: 13 of the Act dealing 
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with the term of councillors leading to the 
supersession of all municipalities in the 
State and casting an obligation on the 
State Government to hold fresh elections 
of councillors before June 30, 1976. In 
these circumstances, the Division Bench 
should have acted with greater circum- 
spection. On the contrary, the Division 
~Bench, on December 19, 1978 passed a stay 
order staying the dispossession of the 
Gram Panchayat although the Gram Pan- 
chayat had applied for staying the opera- 
tion of the impugned notification. It is 
somewhat unfortunate that the stay order 
passed by the Division Bench was couch- 
ed in rather ambiguous terms, but it had 
virtually the same effect as the one passed 
by the learned single Judge. It is difficult 
to comprehend the distinction between 
“stay of dispossession of the Gram Pan- 
chayat” and “stay of operation of the im- 
pugned notification”. Apparently, the 
Division Bench, without applying its mind, 
passed an order staying dispossession of 
the Gram Panchayat, failing to realise 
that the effect of stay would dislocate the 
whole electoral process, When a local area 
sought to be brought within the limits of 
the municipality by the issue of a notifica- 
tion under sub-s. (3) of S. 5, was kept out 
of such limits by reason of the stay order 
passed by the Division Bench, there could 
obviously be no delimitation of the muni- 
cipality into new wards. 


10. There was some doubt created 
about the purport and effect of the stay 
order passed by the Division Bench. This 
brought about an inevitable chain of 
events. After the Division Bench passed 
the order on December 19, 1978, the State 
Minister for Transport who represented 
the Sabha Areas in the State Legislative 
Assembly wrote to the Minister for Local 
Self-Government to postpone the elections 
scheduled to be held for the municipality. 
When the exact nature of the stay order 
was brought to the notice of the Minister, 
he agreed with the view of the 
Local Self-Government Department that 


the elections to the municipality 
could not be held without a deli- 
mination of the municipal area. 


Eventually, the State Government had no 
other alternative but to hold the election 
of the councillors on the basis of the exist- 
ing limits of the municipality, i. e. from 
the existing 15 wards, due to the amend- 
ment of Proviso to sub-s. (3) of S. 13 of 
the Act by Punjab Act 2 of 1979 which 
made it obligatory for the State Govern- 
ment to hold the election before June 30, 
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1979. There can be no doubt that the State 
Government acted with the best of inten- 
tions in deciding to hold the elections, 
The election so held on June 10, 1979 was 
a valid election and the councillors elect- 
ed are entitled to run their full term of 
five years as provided by sub-s. (2) of 
S. 13. The contention that with the vaca- 
tion of the stay by the dismissal of the 
Letters Patent Appeal on April 1, 1980, the 
whole election would be invalidated, must, 
therefore, fail. 


11. We are distressed to find that due 
to the stay order passed by the Division 
Bench a large number of inhabitants of 
the local areas brought within the muni- 
cipal limits under sub-s. (3) of S. 5 of the 
Act, who were otherwise eligible to be 
enrolled as voters, have thereby been de- 
prived not only of their valuable right to 
vote at the election but also of the right 
to contest as a candidate for election as a 
councillor from any of the wards of the 
municipality or to the office of the Presi- 
But there is 
little that can be done in the matter at 
this stage. 


12. Driven to this situation brought 
about by the stay orders of the High 
Court, there is no other alternative but to 
direct that the local areas included in the 
municipality under sub-s. (3) of S.5 
should be formed into a ward or wards 
end representation given to them under 
sub-s. (5) of S. 5 of the Act. The term of 
the councillors so elected from such local 
areas shall be conterminous with the term 
of the councillors already elected from 
the existing 15 wards. We are assured by 
learned counsel for the State that the 
State Government shall take immediate 
steps to comply with this direction. This 
shall be a purely interim arrangement 
necessitated by the somewhat unfortunate 
stay orders passed by the High Court. The 
interim arrangement cannot obviously ex- 
tend beyond the term of the present 
council. 

13. We hope and trust that the State 
Government shall, in the meanwhile, take 
steps to constitute a Delimitation Board 
under R. 3 of the Delimitation of Wards of 
Municipalities Rules, 1972. After the deli-_ 
mitation of the municipality into new 
wards, the State Government shall pro- 
ceed to re-fix the number of councillors of 
the re-constituted municipality under 
S. 11, prescribe the number of elected 
councillors afresh as required under cl. (a) 
of sub-s. (1) of S. 12 of the Act and issue 
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necessary directions for the preparation of 
fresh electoral rolls as required under 
, Rr. 8 and 8A of the Election Rules, 1952. 
14. In the result, the appeal fails and 
is dismissed. There shall be no order as to 
costs. 
Appeal dismissed, 
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S. Munishamappa, Appellant v. B. Ven- 
katarayappa and others, Respondents. 


And 


B. Venkatarayappa, Appellant v. T. A. 
Kempagowda, Respondent. 


Representation of the People Act (43 of 
1951), S. 94 — Construction contract be- 
tween candidate and the State Govt. — 
Held, not subsisting on date of filing of 
nomination paper in view of facts and rir- 
cumsiances. (1979) 2 Kant LJ 479, 
Reversed, 


On 10th September, 1975 tenders were 
invited by the Public Works Department 
of the Government of Karnataka for ex- 
ecution of certain works. The appellant 
who was a licensed contractor of the Gov- 
ernment submitted his tender and his 
tender was accepted. On the 25th March, 
1976, an agreement was entered into by 
and between the Government of Karna- 
taka and the appellant for the said work. 
Work orders were issued to the contractor 
on the very same day i.e. on the 25th 
March, 1976. All the works to be executed 
under the said contract except three items 
thereunder were done by November, 1977. 
The appellant was prepared to complete 
the said remaining items by November, 
1977. The appellant was asked not ta pro- 
ceed with the remaining works till after 
the monsoon and the appellant had refus- 
ed to do so. Thereafter there was arrange- 
ment between the appellant and the State 
Government that the State Government 
would have the remaining works done by 
other contractors. The appellant filed his 
nomination on the ist of February, 1978. 

Held on fact and circumstances that the 
contract between the appellant and the 
State Government had come to an end and 
the contract was not subsisting on the date 
es a Nae a Male a Ee 
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the appellant filed his nomination paper. 
(1979) 2 Kant LJ 479, Reversed. AIR 1969 
SC 447, Distinguished. 
$ (Paras 16 and 17) 
Even if it be held that the appellant 
had committed a breach of the contract, 
the contract could not be said to be sub- 
sisting thereafter. If the contract was dis- 
charged by breach on the part of the ap- 
pellant, the entire contract necessarily 
goes and along with this, the agreement, if 
there be any, wıth regard to the mainten- 
ance, must necessarily go, leaving the 
party aggrieved to take steps to recover 
damages for such breach. The contract, 
however could not be said to be subsist- 
ing. The fact that the bills of the appel- 
lant were settled at a later date and that 
refunded later 
cn, would not disqualify the appellant in 
view of the explanation to Section 9A of 
the Act. (Para 17) 
Cases Referred: Chronological Paras 
1973 AC 331 : (1972) 2 WLR 1175 : (1972) 
2 All ER 393, Moschi v. Lep Air 
Services : 13 
AIR 1969 SC 447: (1969) 1 SCR 395 14,17 
(1950-51) 83 CLR 322 (Aus) 13 
AMRENDRA NATH SEN, J.:— This 
judgment will dispose of both the ap- 
peals which arise out of the judgment 
and order passed by the High Court of 
Karnataka on the 7th of August, 1979 in 
an Election Petition filed by B. Ven- 
katarayyappa who was a candidate for 
election to the Karnataka State Legisla- 
tive Assembly from Sidlaghatta Assembly 
Constituency in the General Election held 
in 1978 and was defeated at the said elec- 
tion by S. Munishamappa, the Respondent 
Wo. 5 in the said petition who was de- 
elared elected. T. A. Kempegodwa, Re- 
spondent No. 2, Narayanappa Respon- 
dent No. 3, and G. Papanna the Respon- 
dent No. 4 in the Election Petition were 
the other candidates who had also con- 
tested the said election and had been de- 
feated. In the said Election Petition filed 
by Venkatarayappa under Section 81 of 
the Representation of the People Act, 1951 
(hereinafter referred to as the Act), the , 
Petitioner had prayed for a declaration 
that the election of Munishamappa was 
void under Section 9A of the Act and also 
for a declaration under Section 100 of the 
Act that the Petitioner had been duly 
elected to the Assembly from the said 
Constituency. 
2. For reasons recorded in the judg- 
ment, the learned Judge set aside the 
election of Munishamappa, holding that 
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Munishamappa had a subsisting contract 
with the State Government at the date of 
filing his nomination paper and was, 
therefore, disqualified under Sec. 9A of 
the Act from, contesting the said election, 
but the learned Judge refused to declare 
the petitioner Venkatarayappa duly elected 
to the Assembly.. Munishamappa has pre- 
ferred an appeal against the order of the 
learned Judge setting aside his election. 
Venkatarayappa has also preferred an ap- 
peal against the order of the learned 
Judge, refusing to declare him elected. 

3. We propose to deal in the first in- 
stance with the appeal preferred by 
Munishamappa who was elected at the 
election and whose election has been set 
aside, ` 


4. The ground on which the election 
of Munishamappa was challenged in the 
Election Petition was that at the date of 
filing the nomination paper for contesting 
the election, Munishamappa had a con- 
tract subsisting with the State Govern- 
-ment and by reason thereof, he was dis- 
qualified from contesting the said election 
in view of the provisions contained in 
5. 9A of the Act. As we have earlier 
noticed, the learned Judge for reasons re- 
corded in his judgment came to the con- 
clusion that ihere was such a subsisting 
contract at the date of filing of the nomi- 
nation paper by Munishamappa and as 
such he was disqualified from contesting 
the election and his election could not be 
upheld and had to be set aside. 


5. The only-question that falls for de- 
termination, therefore, is whether at the 
date of filing the nomination paper for 
contesting the election, Munishamappa had’ 
a contract subsisting with the State Gov- 
ernment within the meaning of S. 9A of 
the Act so as to disqualify him from con- 
testing the election. 

6. We shall now briefly indicate the 
facts material for the purpose of this ap- 
peal. 


7. On 10th September, 1975 tenders 
were invited by the Public Works Depart- 
ment of the Government of Karnataka for 
execution of certain works which were 
described as. “Improvements to Dibbur- 
halli Talakayala Batta Road”. The appel- 
lant Munishamappa who was a licenced 
contractor of the Government submitted 
his tender and his tender was accepted, 
On the 25th March, 1976, an agreement 
was entered into by and between the Gov- 
ernment of Karnataka and the appellant 
for the said. work. A copy of the said 
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agreement is on the record and the mate- 
rial provisions of the relevant clauses of 
the said agreement are as follows :— 

“Cl. 1 (ii): The security deposit lodged 
by a contractor shall be refunded after the. 
expiry of six months from the date on 
which the final bill is paid, or after the 
expiry of the date up to which the con- 
tractor has agreed to maintain the work 
in good order, whichever is later . 

Note:— The period of maintenance 
shall be twelve months from the date of 
completion of the work. 

Ci. 2: The time allowed for carrying 
out the work as entered in the tender shall 
be strictly observed by the contractor and 
shall be reckoned from the date of handing 
over the site to the contractor, after the 
issue of written order to commence. 

Cl. 3 (c): Without prejudice to Govern- 
ment’s right to recover any loss from the 
contractor under sub-clauses (b) and (e) 
of clause 3 of the contract, to rescind the 
contract (of which recession notice in 
writing to the contractor under the hand 
of the Executive Engineer shall be conclu- 
sive) and in that case, the security deposit 
of the contractor including whole or part 
of the lump sum deposited by him shall 
stand forfeited and be absolutely at the 
disposal of the Government. 

Cl. 5: If the contractor shall desire an 
extension of the time for completion of 
the work on the ground of his having been 
unavoidably hindred in its execution or on 
any other ground, he shall apply in writing 
to the Executive Engineer before the ex- 
piration of the period stipulated in the 
tender or before the expiration of 30 days 
from the date on which he was hindred as 
aforesaid or on 


which the cause 
for asking for extension occur- 
red, whichever is early and the 


Executive Engineer or other competent 
authority may, if in his opinion, there are 
reasonably grounds for granting an exten- . 
sion, grant such extension as he thinks 
necessary or proper. The decision of such 
competent authority in this matter’ shall 
be final.” 

8 Clause 18 of the contract provides 
that if at any time before the security de- 
posit is refunded to the contractor, it shall 
appear to the Executive Engineer or other 
competent authority or his subordinate in 
charge of the work. that any work has been 
executed with unsound, imperfect or un- 
skillful workmanship or with materials of 
inferior quality, or that any materials or 
articles provided by him for the execution 
of the work are unsound or of a quality 
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inferior to that contracted for or are 
otherwise not in accordance with the con- 
tract, it shall be lawful for the Executive 
Engineer or other competent authority to 
intimate this fact in writing to the con- 
tractor and then to take appropriate ac- 
tion against the contractor in terms of the 
privisions contained in the said clause. 


9. Work orders were issued to the con- 
tractor on the very same day i.e. on the 
25th March, 1976. All the works to be ex- 
ecuted under the said contract except 
three items thereunder were done by 
November, 1977. The three items of work 
which were not done were of the total 
value of Rs. 11,197.00 as per the following 
particulars :— 

1. R. C. C. approach slab Rs. 8107/- 


2. Collection of 40 MM Metal for ap- 
proach road Rs. 2603/- 


3. Spreading and consolidation of the 
metal Rs. 487/- 
It further appears that the bridge in ques- 
tion was being used for vehicular traffic in 
December, 1977. 


10. The case of Venkatarayappa, the 
defeated candidate who filed the election 
petition, was that this contract which the 
appellant Munishamappa had entered into 
with the Government was subsisting at the 
date of Munishamappa’s filing the nomina- 
fion paper for contesting the assembly 
election. The case of Munishamappa, how- 
ever, is that this contract into which he 
had no doubt entered, was not subsisting 
at the time when he filed his nomination 
for the election. It is the case of Muni- 
shamappa that after having completed all 
the works in November, he was prepared 
to complete other three items of work yet 
to be done, in terms of the agreement be- 
tween the parties; but he was requested 
to postpone doing the aforesaid items of 
work till after the monsoon. It is the 
case of Munishamappa that he did not 
agree to such a proposal and he had asked 
the authorities concerned to have the said 
items of work done by other contractors 
and to settle his claims and finalise his 
bills. It is also the case of Munishamappa 
that he wrote a letter to the Engineer on 
the 25th of January, 1978 informing him 
that he had completed the work and asked 
him for settlement of his bills. It may be 
noted that this letter was not produced at 
the trial. On the 28th January, 1978, the 
appellant Munishamappa, however, wrote 
another letter to the Executive Engineer 
which has been exhibited and marked as 
Exh. 17 in the proceeding before the 
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earned trial Judge. It is necessary to set. 
out this letter which reads as follows :— 
"The Hon’ble Executive Engineer, 
Public Works Department, 
Chikkaballapur Division. 

The following is the appeal sociation 
written by me S. Munishamappa P. W. D. 
Contractor, s/o Somappa, resident of vil- 
lage Aane Madugu, Hobli Billchatti, Taluk 
Shidlaghatta. 

Sir, 

The request that I am making to you is 
it is a fact that I have obtained licence to 
do contract work in your department. Be- 
cause of this according to the present law 
in force, I cannot contest the elections to 
the Vidhan Sabha. Therefore, I request 
you to immediately cancel the work 
licence registered under you in my name. 


I request you to finalise all the works 


pending in my name and cancel my licence 
immediately, 
Yours faithfully, 
Sd/- 


It appears that on this letter there was an 
endorsement by the Executive Engineer 
to the following effect :— 

“Forwarded to the Assistant Engineer 

No. 2 Siddalagatha to take immediate ac- 
tion to finalise the claim of the contractor 
as per codal rules”. 
It appears that on the very same 
date i.e. 30-1-1978 there wasa further 
endorsement by the Assistant Engineer in 
the following terms :— 

“Please finalise the claims of the con- 
tractor for the above works.” 

A further endorsement directing the 
bills of Munishamappa contractor to be 
submitted immediately is also recorded in 
the said letter. Shri Munishamappa makes 
the case that before the date for filing the 
nomination, the contract had come to an 
end and there was no subsisting contract 
on the date on which he filed his nomina- 
tion paper. Munishamappa filed bis. 
nomination on the Ist of February, 1978. It 
appears that at the time of scrutiny of the 
nomination paper an objection was taken 
by Venkatarayappa, the defeated candi- 
date who filed subsequently an election 
petition, to the validity of the said nomi- 
nation filed by Munishamappa on the 
ground that he was disqualified because 
he had a subsisting contract with the Gov- 
ernment. This objection was, however, 
overruled by the Returning Officer. The 
election was thereafter held on the 25th 
February, 1978. When the counting was 
over, it transpired that Munishamappa 
had Secured- 34683 votes, Venkatarayappa 
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had secured 27106 and three other candi- 
dates who were also respondents in the 
proceeding, had secured insignificant num- 
ber of votes. Munishamappa was conse- 
quently declared elected to the Assembly. 
The Election Petition was filed by Ven- 
katarayappa on the 31st March, 1978 chal- 
lenging the validity of the said election of 
Munishamappa. The only ground on 
which the validity of the said election was 
challenged was that Munishamappa was 
disqualified under S. 9A of the Represen- 
tation of the People Act, 1951, as he hada 
subsisting contract with the Government 
on the date of filing his nomination. After 
the pleadings have been completed, issues 
were framed and the issues material for the 
purpose of this appeal are issues Nos. 4, 6 
and 7 which read as follows :— 


4. Had S. Munishamappa (Respondent 
No. 5) any subsisting contract with ‘he 
State Government on the date of the filing 
of the nomination papers? 


6. Was S. Munishamappa (Respondent 
No. 5) disqualified in terms of Section 9A 
of the Representation of the People Act, 
1951, from, filing the nomination paper? 


7. Is the election of S. Munishamappa 
(Respondent No. 5) void under Section 9A 
read with Section 100 (1) (a) of the Repre- 
sentation of People Act, 1951? 


11. On consideration of the materials 
on record, the learned Judge held that the 
contract entered into by Munishamappa 
with the State Government on the 25th of 
March, 1976 was subsisting at the date of 
the filing of his nomination paper. In that 
view of the matter, the learned Judge held 
that Munishamappa was disqualified from 
contesting the election in view of the pro- 
visions contained in S. 9A of the Act and 
the election of Munishamiappa was set 
aside. 


12. The correctness of the findings of 
the learned Judge has been questioned in 
this appeal As we have earlier indicated, 
the only question that falls for determina- 
tion in this appeal is whether the contract 
which Munishamappa entered into with 
the State Government was subsisting at 
the date on which he filed his nomination. 


13. Mr. Mridul, learned counsel ap- 
pearing on behalf of the appellant, has 
submitted that in the facts and circum- 
stances of this case, there cannot be any 
doubt that the contract which was admit- 
tedly entered into by the appellant ceased 
to exist on the date the appellant filed his 
nomination for his election. , He contends 
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that a contract can come to an end by any 
of the following modes :— 

1. By performance; 

2. By express agreement; 

3. Under the doctrine of frustration 

and 

4. By breach. 
In support of this contention Mr. Mridul 
has referred to Cheshire and Fifoot’s ‘Law 
of Contract’, ninth Edition, p. 522,and also 
to Chitty ‘On Contract’, 24th Edition, 
Vol. 1, Art. 1482, p. 699. It is the argu- 
ment of Mr. Mridul that in the instant 
case the contract had been mainly per- 
formed inasmuch as the major part of the 
work to be done had been completed by 
the contractor. He argues that in respect 
of the three remaining items of works 
which were to be done under the contract, 
the contractor was asked to postpone the 
execution of the said work till after the 
rainy season and the contractor had re- 
fused to do so and had requested the au- 
thorities to have the said works done by 
other contractors and to settle the claim 
of the contractor treating the contract with 
the contractor as at an end. He submits 
that the facts and circumstances of this 
case and evidence on record clearly go to 
establish that this was the correct position. 
In this connection he referred to the evi- 
dence of Mr. B. N. Chinappa (P. W. 8) and 
the evidence of the appellant Munisham- 
appa. Mr. Mridul submits that the other 
facts and circumstances also clearly go to 
establish that the authorities concerned 
had agreed to treat the contract between 
the Government and the appellant as 
terminated and had agreed to get the re- 
maining works done through other con- 
Mr. Mridul 
has referred to Exh. 17 and endorsements 
of the Engineers appearing thereon. de 
has further submitted the very fact that 
the security money of the contractor was 
refunded and that no action had been 
taken against the contractor for any breach 
of the contract on his part, clearly goes to 
show that this must have been the position 
and the parties must have agreed that the 
contract between the Government and the 
appellant would stand terminated or can- 
celled. Mr. Mridul argues that as the con- 
tract between the parties stood discharged 
by this further agreement between the 


parties, the contract could not be said to 


be subsisting on the date the appellant 
filed his nomination. It is the submission 
of Mr. Mridul that if the contract stood: 
terminated and discharged the entire con- 
tract with all its clauses including . the 
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clause regarding maintenance also came 
to an end. Mr. Mridul has further argued 
that there is no agreement between the 
parties with regard to maintenance, and 
the arrangement with regard to mainten- 
ance cannot be said to form an integral 
part of the contract. Mr. Mridul has in the 
alternative argued that the contract must 
have come to an end by breach either on 
the part of the Government in not allow- 
ing the appellant to complete the work 
when he wanted to do or in any event by 
breach on the part of the appellant be- 
cause of his refusal to complete the said 
work, particularly, in view of the fact that 
the time in the instant case was of the es- 
sence of the contract. Mr. Mridul has con- 
tended that if there had been a breach of 
the contract on the part of the contractor, 
the remedy of the aggrieved party to the 
contract would lie in an action for dam- 
ages against the contractor, but it can 
never be said that the contract remained 
subsisting. Mr. Mridul has in this connec- 
tion referred to the decision of the House 
of Lords in the case of Moschi v. Lep Air 
Services Ltd. 1973 AC 331 and also to the 
decision of the High Court of Australia 
in the case of Associated Newspapers Ltd. 
v. Bancks (1950-51) 83 CLR 322. Mr Mri- 
dul has argued that the execution of the 
work within the stipulated time was one of 
the fundamental terms of the contrart 
and any breach of the said fundamental 
term would result in complete breach of 
the contract and the contract would come 


to an end leaving the party aggrieved to. 


its claim for damages. It is the argument 
of Mr. Mridul that when the contract is 
discharged by breach, no terms of the con- 
tract can have any validity or efficacy and 
the entire contract including the agree- 
ment for maintenance, if any, is at an end, 
Mr. Mridul has taken us through the evi- 
dence on record, both oral and document- 
ary and he has submitted that the mate- 
rials on record clearly go toindicate that 
the appellant was fully aware of 
the position that the subsisting 
contract would debar him from 
contesting the election and he cn- 
tended to put an end to the contract be- 
fore he filed the nomination paper. He 
made his position clear to the authorities 
and the authorities also appreciated the 
said position and had discharged the con- 
tract and put an end to the same before 
the date of filing the nomination paper, 
Mr. Mridul has commented that the High 
Court went wrong in appreciation of the 


evidence and particularly in coming to the 
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conclusion that the maintenance clause re- 
mained operative. He comments that the 
High Court failed to appreciate that once 
the contract was discharged, the mainten- 
ance clause fell with it. 


14. Mr. Lekhi, learned counsel appear- 
ing on behalf of Venkatarayappa the Re- 
spondent No. 1, in the present appeal who 
filed the election petition, has submitted 
that the contract which was admittedly 
entered into by and between the appellant 
Munishamappa and the State Government 
on the 25th of March, 1976 for execution 
of the various works under the said con- 
tract remained subsisting on the date ihe 
appellant filed his nomination for elec- 
tion. He submits that in the instant case, 
there is no doubt that there was a contract 
between the appellant and the Govern- 
ment. He argues that it is also notin dis- 
pute that the three items of work under 
the said contract had not been done by the 
appellant, although according to the learn- 
ed counsel, the case sought to be made by 
the appellant in answer to the petition was 
that the contract had been wholly per- 
formed. It is the argument of Mr. Lekhi 
that there is no proper pleading of the 
contract coming to an end by mutual 
agreement between the parties or by 
breach thereof by any of the parties. Mr. 
Lekhi has further argued that on con- 
sideration of the evidence on record, the 
High Court correctly came to the conc.u- 
sion that there had been no such termina- 
tion of the contract. Mr. Lekhi places 
particular reliance on the clause relating 
to maintenance of the work done by the 
contractor, and he submits that the main- 
tenance clause must, in any event, be held 
to remain in force for the period of twelve 
months and, in any event, in view of the 
said provision regarding maintenance, the 
contract must be held to be subsisting on 
the date of the filing of the nomination by 
the appellant. Mr. Lekhi has drawn our 
attention to the evidence to show that the 
State Government did not treat the con- 
tract as cancelled and it called upon the 
appellant even in February to execute the 
remaining work to be done under the con- 
tract. Mr. Lekhi has commented that there 
was no letter addressed by the appellant 
to the authorities on the 25th January, 1978 
and the case sought to be made that such 
a letter was in fact, addressed, is not true. 
It is his comment that no such letter was 
produced at the trial and the evidence an 
record shows that no such letter could be 


traced in the files of the department. Mr, 
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Lekhi has further submitted that if any 
person who has a contract with the Gov- 
ernment is permitted to contest the elec- 
tion on the plea that he has brought an end 
to the contract by committing breaches 
thereof, the very purpose for which S. 9A 
had been incorporated would be frustrat- 
ed, and intending candidates having exist- 
ing contracts with the Government. will 
be entitled to put an end to the contract 
by committing breach thereof to enable 
them to contest the election. Mr. Lekhi 
has finally submitted that on a proper 
consideration of all the materials on re- 
cord, the evidence which was produced 
and particluarly the provision of the con- 
tract in the maintenance clause therein, 
the High Court has come to the conclu- 
sion that there was a contract subsisting 
at the date the appellant filed his nomina- 
tion for election, and this Court should 
not interfere with the said finding of the 
High Court and should not entertain the 
appeal preferred by the appellant. Accord- 
ing to Mr. Lekhi, there cannot be any 
doubt that the maintenance clause forms 
a part of the contract between the parties 
and the maintenance clause in any event 
was in force not only at the time the ap- 
pellant filed his nomination but also on the 
date the election petition was filed and 
even thereafter. Mr. Lekhi has referred 
to the decision of the Supreme Court in 
the case of Konappa Rudrappa Nadgouda 
v. Vishwanath Reddy, (1969) 1 SCR 395: 
(AIR 1969 SC 447). 


15. In the instant case, there is no 
doubt that the appellant had entered into 
a contract with the State Government for 
execution of the works mentioned m the 
said contract on the 25th March. It does 
not appear to be in dispute that excepting 
three items of work all the other works 
under the contract had been executed by 
the appellant by November, 1977. The only 
question in dispute is whether the said 
contract remained subsisting on the date 
the appellant filed his nomination paper. 
We are unable to accept the contention of 
Mr. Lekhi that there has been no proper 
pleading in the answer filed by the appel- 
lant to the election petition that the said 
contract had come to an end on the date 
the appellant had filed his nomination 
paper. From paras. 6 and 9 of the written 
statement filed by the appellant it is clear 
that the appellant had made the case that 
the contract between him and the State 
Government had ceased to exist on the 
date he filed his nomination paper. We 
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may note that on the pleading specific 
issue being issue No. 4 which we have 
earlier set out, was raised. The parties 
had clearly understood what the case of 
the appellant was and parties had led evi- 
dence to that effect, 


16. On a careful consideration of the 
materials on record, we have no hesitation 
in coming to the conclusion that the con- 
tract which the appellant had entered 
into with the State Government was not 
subsisting on the date the appellant filed 
his nomination paper. The evidence es- 
tablishes that the appellant had completed 
all the items of work excepting three 
minor items by November, 1977 and the 
appellant was prepared to complete the 
said remaining items by November, 1977, 
The evidence on record establishes that 
the appellant was asked not to proceed 
with the remaining works till after the 
moonsoon and the appellant had refused 
to do so. It is also in evidence that there- 
after there was arrangement between the 


appellant and the State Govern- 
ment that the State Government 
would have the remaining works 


done by other contractors. This arrange- 
ment along with other facts and circum- 
stances of the case clearly suggests that 
the contract between the appellant and 
the State Government had come to an end 
and the contract was not subsisting on the 
date the appellant filed his nomination 
paper. It may be true that the letter dated 
25th January was not exhibited. The 
letter dated 28th January. 1978 and the 
endorsements made thereon clearly go to 
establish that the contract between the 
parties had come to an end and had been 
treated as cancelled. In the said letter 
(Exh. 17) which has been earlier set out, 
the appellant makes it manifestly clear 
that he intended to contest the election 
and to enable him to do so he wanted to 
have the licence in his favour cancelled 
immediately and to have his bills settled, 
The said letter clearly proceeds on the 
basis that at that point of time there was 
no existing contract between him and the 
Government and he was only asking for 
a setlement of his bills and for cancella- 
tion of the licence. The endorsements 
made ‘on the said letter by the authorities 
also go to indicate that the said position 
is accepted by them and necessary direc- 
tions for finalisation of the bills are given. 
The further fact that the security deposit 
had been refunded to the appellant and 
no penal action had been taken against 
him and the remaining works had been 
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caused to be executed by other contrac- 
tors, also go to establish that the said 
contract between the parties had come to 
an end and before the appellant filed 
his nomination paper. If the contract had 
come to an end before the date of filing 
the nomination paper, it cannot be said 
that the maintenance clause, assuming 
that it formed any part of the contract, 
still remained subsisting. 


17, In any event. if the contract had 
not been terminated by the parties them- 
selves, it appears that the appellant must 
be held to be in clear breach of the agree- 
ment long before the date he had filed 
his nomination paper. Execution of the 
work in terms of the contract was un- 
deubtedly one of the fundamental terms 
of the contract and the appellant had fail- 
ed or refused to do so. Even if it be held 
that the appellant had committed a breach 
of the contract, the contract cannot be 
said to be subsisting thereafter. If the 
contract is discharged by breach on the 
part of the appellant, the entire contract 
necessarily goes and along with this the 
agreement, if there be any, with regard 
to the maintenance. must necessarily go, 
leaving the party aggrieved to take steps 
to recover damages for such breach. The 
contract, however cannot be said to be 
subsisting. In the view that we have 
taken, it does not, indeed, become neces- 
sary for us to consider the question whe- 
ther the maintenance clause in the instant 
case formed a part of the contract or not. 
We must, therefore, hold that in the in- 
stant case, there was no subsisting con- 
tract between the appellant and the State 
Government at the date of his filing the 
nomination for election. The fact that the 
bills of the appellant were settled at a 
later date and that the security deposit 
was refunded later on, will not disqualify 
the appellant in view of the explanation 
to S. 9A of the Act. We are, therefore, of 
the opinion that the finding of the High 
Court that the appellant was disqualified 
in view of the provisions contained in Sec- 
tion 9A of the Act, is not correct. The 
decision of the Supreme Court in the case 
of Konappa Rudrappa Nadgouda (AIR 1969 
SC 447) (supra) is of no assistance in the 
facts and circumstances of this case, as in 
the said decision the question of discharge 
of a contract never came up for considera- 
tion and the decision was concerned with 
a case where, admittedly, a contract was 
subsisting. The further argument of Mr, 
Lekhi that if any contractor is permitted 
to put an end to a contract by committing 
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breaches thereof to enable him to contest 
the election, will frustrate the very pur- 
pose of S. 9A of the Act, does not appeal 


_ to us. Whether a contract subsists or not, 


has to be determined in the light of the 
provisions of law relating to contract and 
the interpretation cannot be any different 
while considering the provisions contained 
in Section 9A of the Representation of 
the People Act, 1950. 

18. As on a proper consideration of 
the materials on record, we are of the 
opinion that there was no subsisting con- 
tract on the date the appellant filed his 
nomination for the election, it does not 
indeed become necessary for us to con- 
sider the various authorities cited by Mr. 
Mridul. In the result the appeal is allow- 
ed. The judgment and order passed by the 
learned Judge are set aside, the election 
petition is dismissed. The appellant is 
declared to have been validly elected. 

19. In view of our decision in the ap- 
peal filed by Munishamappa, the cau- 
didate who was duly elected: and the vali- 
dity of whose election we have upheld, 
we must dismiss the appeal filed by B. 
Venkatarayappa, as he cannot be declar- 
ed to have been duly elected to the As- 
sembly on the ground that the votes cast 
in favour of Munishamappa must be con- 
sidered to be thrown away votes. In the 
facts and circumstances of the case we, 
however, do not make any order as to 
costs. 


Order accordingly. 


AIR 1981 SUPREME COURT 1183 
(From: Bombay) 
S. MURTAZA FAZAL ALI, A, ' 
VARADARAJAN AND 
V. B. ERADI, JJ. 
‘aan Appeal No. 1131 of 1970, D/- 18-3- 
Kishanlal Biharilal Maheshwari and 


- others, Appellants v. Ramrao Hanumant 


Rao Patil and another, Respondents. 

(A) Specific Relief Act (47 of 1963), 
Section 38 — Permanent injunction — En- 
croachment on land of three plaintiffs by 
defendant — Plaintiffs Nos. 1 and 2 with- 
drawing from pressing title to land and 
agreeing injunction order to be passed in 
favour of Plaintiff No. 3 — Court finding 
Plaintiff No. 1 alone in possession of land 
— Injunction order in favour of Plaintiff 
No. 3 cannot be negatived. Decision of 
Bombay High Court D/- 14-10-1968, Re- 
versed. 
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Where suit for permanent injunction 
and mandatory direction to direct the de- 
fendant to remove the encroachment in 
the nature of erection of fencing of thorny 
bushes on the land in possession of the 
three plaintiffs, for which they had con- 
troversy about the title among them, was 
filed by the three plaintiffs and sub- 
sequently by amendment of the plaint. 
Plaintiffs Nos. 1 and 2 withdraw and did 
not press their title to the land and agreed 
the decree to be passed in favour of 3rd 
Plaintiff, the order of injunction could 
not be negatived in favour of Plaintiif 
No. 3 even though the Court found Plain- 
tiff No. 1 alone in possession of the land 
as the question of title of Plaintiffs inter 
se was not relevant so far as the reliei 
against the defendant was concerned jn 
view of the finding of fact arrived at by 
the Court that the defendant was not in 
possession of the land and had no justifi- 
cation to encroachment. Decision of Bom- 
bay High Court D/- 14-10-1968, Reversed. 

{Paras 7, 8) 

(B) Civil P. C. (5 of 1908), S. 100 — Suit 
for injunction against defendant by three 
plaintiffs — Dispute regarding title to land 
subsisting among plaintiffs — Courts find- 
ing plaintiff No. 1 in possession of land 
hut in view of amendment of plaint in suit 
for injunction plaintiff No. 1 found to be 
agent of plaintiff No. 3 — No error of 
law — Second appellate jurisdiction of 
High Court cannot be invoked. 

(Paras 9, 11) 


JUDGMENT :— This appeal by special 
leave by the plaintiffs is directed against 
a judgment dated October 14, 1968 of the 
Bombay High Court by’ which the High 
Court set aside the decrees of the Courts 
below and dismissed the plaintiffs’ suit. 

2. The plaintiffs had filed the present 
suit praying for a permanent and manda- 
tory injunction directing the defendant to 
remove the encroachment in the nature of 
erection of fencing and thorny bushes in 
the land in possession of the plaintiffs and 
restraining them from interfering with the 
possession of the plaintiffs. A prayer for 
recovery of Rs. 500 as damages was also 
made by the plaintiffs. 


\ 

3. The facts and circumstances of the 
case have been detailed in the judgments 
of the Courts below and it is not necessary 
for us to repeat the same. 

4. It appears that in the original plaint 
filed by the plaintiffs there was some 


inter se dispute between the three plain-. 


tiffs who claimed to be rival heirs of 
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Radhabai who was in possession of the 
property after the death of her husband. 
In view of the pleadings a large number 
of issues were framed by the trial Court 
in the present suit. As the plaintiffs realis- 
ed that for the purpose of getting a simple 
mandatory injunction it was not necessary 
to raise a controversy about the title 
inter se between the plaintiffs, they sought 
an amendment to the plaint which may be 
extracted thus: l 


“The plaintiffs further state that in 
order to restrict the controversy to the 
material issues between the parties in this 
case, plaintiffs 1 and 2 do not press their 


‘title to the Gadhi and further to the re- 


liefs claimed in the suit on the foot of the 
respective adoptions set out above and 
they further agree that if the claim made 
in the suit is well founded, a decree be 
passed in favour of plaintiff No. 3 only as 
the next reversioner of Radhabi. This 
withdrawal on the part of plaintiffs Nos. 1 
and 2 is done without prejudice to their 
rights and only for the purposes of this 
suit with a view to avoid trial of un- 
necessary issues.” 


5. In view of this amendment a very 
large number of issues framed by the 
trial Court became unnecessary and the 
only question to be determined was whe- 
ther there was an encroachment on the 
land of the plaintiffs as alleged in the 
plaint and, if so, a permanent and man- 
datory injunction could be granted against 
the defendant. 


6. The suit was contested by the def- 
endants on various grounds in which the 
title and possession of the plaintiffs was 
also challenged. Both the trial Court and 
the appellate Court concurrently found 
that the defendants had neither title nor 
possession. The Courts below also found as 
a fact that plaintiff No. 1 was in posses- 
sion of the iands in dispute and the defen- 
dant had undoubtedly encroached on the 
land by putting up fencing and accord- 
ingly granted decree for injunction and 
damages. When the matter came up to the 
High Court in second appeal, the only 
point which survived for consideration 
was whether on the finding of fact arriv- 
ed at by the Courts below, 2 permanent 
and mandatory injunction against the 
defendants could be granted. The High 
Court did not and, in fact, could not have 
disturbed the findings of fact arrived at 
by the Courts below against the defendant 
but dismissed the suit mainly on the 
ground that as the Courts below had 
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found plaintiff No. 1 alone in possession 
of the lands in dispute, no injunction 
could be granted in favour- of plaintiff 
No. 1 in view of the amendment sought 
by the plaintiffs by which all the three 
plaintiffs agreed that plaintiff No. 3 may 
be taken to be in possession of the land 
in dispute. 


7. In our opinion, the view taken by 
the High Court is extremely technical and 
against the very spirit of the pleadings of 
the plaintiffs. So far as the defendants 
were concerned, the question of the title 
of plaintiffs 1, 2 and 3 inter se was not 
at all relevant. In order to succeed in the 
- suit, it was sufficient for the plaintiffs to 
show that the Jand was in possession of 
the plaintiffs or any of them and as the 
defendants had erected fencing of thorny 
bushes in the portions on the eastern side, 
as indicated by letters EF MNOE in 
the map attached to the plaint, they had 
made an encroachment on the land. The 
question whether plaintiff No. 1 or plain- 
tiff No. 3 was in possession of the land in 
dispute was not at all germane so far as 
the relief against the defendant was con- 
cerned, in view of the findings of fact 
arrived at by the Courts below that the 
defendant was not in possession of the 
Jand and had no justification to make the 
encroachment complained of. It is true 
that the Courts below found as a fact 
that paintiff No. 1 was in possession of 
the land but in view of the ainendment 
sought for the High Court could have 
treated the statement of the plaintiffs to 
mean that the land in dispute could be 
treated as being in possession of any of 
the plaintiffs—whether it was plaintiff 
No. 1, 2 or 3—because in the present suit 
the inter se title of plaintiffs 1, 2 and 3 
was not involved at all. In our opinion, 
therefore, broadly construing the amend- 
ment, there does not appear to be any 
defect in the frame of the suit so as to 
negative the relief of injunction prayed 
for by the plaintiffs. 


8 Mr. Mehta submitted that in view 
of the finding of the Courts below that 
plaintiff No. 1 alone was in possession of 
the land whereas plaintiff No. 1 averred 
in the amendment that plaintiff No. 3 may 
be treated to be in possession, no injunc- 
tion could be granted against the defen- 
dant. This is exactly the error into which 
the High Court appears to have fallen. It 
was not the case of the plaintiff that none 
of them was in possession of the land but 
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for the purpose of driving out the defen- 
dant from the land in dispute and re- 
moving the encroachment, all the three 
plaintiffs joined hands to extricate he 
trespasser, defendant No. 2, who had made 
encroachment on the land and whichever 
of the plaintiffs was found to be in pos- 
session of the land, the defendant could 
not resist the suit for injunction once it 
was shown that any of the plaintiffs was 
in possession. Mr. Lalit. appearing for the 
appellant, frankly submitted that his 
statement may be taken to include that 
plaintiff No. 1 be treated as in possesston 
of the land if ıt was only for these techni- 
ealities that the suit had to be dismissed. 


9. We feel that it may not be neces- 
sary to go to that extent because the 
amendment, if liberally construed, as in~ 
dicated above includes the possession by 
plaintiff No. 1 and therefore there was 
no error of law in the finding of the 
Courts below so as to invoke the second 
appellate jurisdiction of the High Court. 
We might mention here that the trial 
Court had given a categorical finding that 
defendant No. 2 had no title to the land 
in question nor was he in possession of it 
and that plaintiff No. 1 was in possession 
of the property at the date of the suit. 
In this connection, the trial Court observ- 
ed as follows: 


“Thus on the whole it is difficult to 
hold that defendant No. 2 was in posses- 
sion and that too as owner or adversely 
to the plaintiffs and Radhabai. Hence for 
this, and for reasons already noted, it is 
more probable that the plaintiff No. 1 was 
in possession of the property at the date 
of the suit.” 

10. This finding of fact was affirmed 
by the appellate Court where the Court 
observed as follows: 

“I stated above that the plaintiffs made 
it clear in the plaint that the title of 
plaintiffs Nos. 1 and 2 is not being pressed 
in this suit and they agree that plaintiff 
No. 3 alone is entitled to a decree as 
being Radhabai’s next reversioner. The 
learned advocate for the plaintiffs urged 
and in my opinion rightly that although 
after Radhabai’s death plaintiff No. 1 was 
in possession, still it was on behalf of 
plaintiff No. 3 as his agent, beceuse plain- 
tiffs Nos. 1 and 2 do not dispute that it 
is plaintiff No. 3 who alone is entitled 
to possession.” 

ll. The appellate Court, in our opin- 
ion, rightly affirmed the view taken by 
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the trial Court by holding that even 
though plaintiff No. 1 was found to be in 
possession of the land in question, in view 
of'the amendmént sought by the three 
plaintiffs he would be deemed to be an 
agent of plaintiff No. 3 for the purposes 
of the present suit and his possession 
would be on behalf of other plaintiffs. 

12. For these reasons, therefore, we 
are unable to uphold the judgment of the 
High Court. The appeal is accordingly al- 
lowed and the judgment of the High 
Court is set aside. The plaintiffs’ suit is 
decreed and the judgment of the trial 
Court is hereby restored. In the peculiar 
circumstances of the case, parties are left 
to bear their own costs throughout. ` 


_Appeal allowed, 
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(From: Bombay) 
O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 277 of 1976, D/- 
6-5-1981, 

State of Maharashtra, Appellant v. 
Wasudeo Ramchandra Kaidalwar, Re- 
spondent. 

(A) Prevention of Corruption Act (2 of 
1947), S. 5 (2) read with S. 5 (1) (e) — 
Public servant — Possession of assets dis- 
proportionate to income — Failure to ac- 
count satisfactorily for such possession —~ 
Liable to be convicted fer offence under 
S. 5 (2) r/w S. 5 (1) (e) — Prosecution 
need not disprove all possible sources of 
his income. Decision ‘of Bombay H. C. 
Reversed, (Evidence Act (1872), Ss. 101 to 
104; 114). 

The provision contained in S. 5 (1) (e) is 
a self-contained provision. The first part 
of the Section casts a burden on the přo- 
secution and the second on the accused. 
When S. 5 (1) (e) uses the words “for 
which the public servant is unable to 
satisfactorily account”, it is implied that 
the burden is on such public servant ‘to 
account for the sources for the acquisition 
of disproportionate assets. Thus it cannot 
be said that a public servant Charged for 
having disproportionate assets in his pos- 
session for which he cannot satisfactorily 
account, cannot be convicted of an offence 
under S. 5 (2) read with S. 5 (1) (e) un- 
less the prosecution disproves all possible 
sources of income. Decision of Bombay 
H. C. Reversed. (Para 12) 
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(B) Prevention of Corruption Act (2 of 
1947), S. 5 (2) z/w S. 5 (1) (e) — Accused 
found having disproportionate assets in 
his possession — His duty to account 
satisfactorily for such possession — Ex- 
ient of proof — Accused need not- prove 
his innocence beyond all reasonable doubt 


` = Preponderance of probability as to 


possession set out by accused is sufficient. 
Decision of Bombay H. C., Affirmed. 
(Evidence Act (1872), Ss. 106, 3). 


The ingredients of the offence of cri- 
minal misconduct under S. 5 (2) read with 
S. 5 (1) (e) are the possession of pecuni- 
ary resources or property disproportion- 
ate to the known sources of 
which the public servant cannot satisfac- 
torily account. To substantiate the charge, 
the prosecution must prove the following 
facts before it can bring a case under 
S. 5 (1) (e), namely, (1) it must establish 
that the accused is a public servant, (2) 
the nature and extent of the pecuniary 
resources or property which were found 
in his possession, (3) it must be proved as 
to what were his known sources of in- 
come i. e. known to the prosecution, and 
(4) it must prove, quite objectively, that 
such resources or property found in pos- 
session of the accused were dispropor- 
tionate to his known sources of income. 
Once these four ingredients are establish- 
ed, the offence of criminal misconduct 
under S. 5 (1) (e) is complete, unless the 
accused is able to account for such re- 
sources or property. The burden then 
shifts to the accused to satisfactorily ac- 
count for his possession of disproportion- 
ate assets. The nature and extent of the 
„burden cast on the accused is well settled. 
The accused is not bound to prove his 
innocence beyond all reasonable doubt. 
All that he need do is to bring out a pre- 
ponderance of probability. Case law dis- 
cussed, N (Para 13) 


Where the publice servant who was 
found in possession of property dispropor- 
tionate to his income, alleged that the said 
property belonged to his father-in-law 
and led overwhelming evidence and docu- 
ments to show the affluence and substan- 
tial means of his father-in-law to create 
a doubt as to his possession over such pro- 
perty, the accused would be entitled to 


acquittal. (Paras 14, 16) 
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AIR 1960 SC 7: (1960) 1 SCR 461: 1960 
Cn LJ 131 11, 18 
(1935) AC 462: 153 LT 232. Woolmington 
v. Director of Public Prosecutions 13 


SEN, J.:— The State Government of 
Maharashtra has preferred this appeal, by 
special leave, against the judgment of 
the Bombay High Court, reversing the 
judgment and sentence of the Special 
Judge, Chandrapur and acquitting the re- 
spondent of an offence under S. 5 (2) read 
with 5. 5 (1) (e) of the Prevention of Cor- 
ruption Act, 1947 (hereinafter called ‘the 
Act’). 


2. The respondent, Wasudeo Ram- 
chandra Kaidalwar, was a Range Forest 
Officer, drawing a salary of Rs. 515/- per 
month. On September 21, 1969, PW 71, 
Patwardhan, Inspector, Anti-Corruption 
Bureau under authorisation ‘from the 
Director, Anti-Corruption Bureau, Bom- 
bay, carried out search and seizure at the 
residential house of the respondent. The 
Inspector made a recovery of Rs. 26,870/- 
in cash. from an almirah, savings bank 
accounts in the names of the respondent, 
his wife and children totalling to Rupees 
12,588.35, national savings certificates 
worih Rs. 510/-, postal savings certificates 
worth Rs. 184.25 in the name of his daugh- 
ter, Nandini, savings bank deposits with 
the State Bank of India and the postal 
savings certificates in the name of his 
brother-in-law, Narayan, amounting to 
Rs. 2,279.05, gold and silver ornaments, 
house-hold effect ete. of the: value of 
Rs. 8,602.50, two sale-deeds in respect of 
two plots bearing Khasra Nos. 28/1K and 
28/1 Dh in Chandrapur purchased (1) in 
the name of his wife, Smt. Sushila for 
Rs. 5,250/- and (2) in the joint names of 
his wife, Smt. Sushila and his brother-in- 
law, Narayan for an amount of Rupees 
21,210/-, papers relating to the building 
of a house at village Gondpipri built in 
the year 1965 at a cost of Rs. 10,000/-. The 
petitioner was accordingly put on trial for 
having committed an offence punishable 
under S. 5 (2) read with S. 5 (1) (e) of 
the Act, being found in possession of as- 
sets disproportionate to his income. 


3. The respondent abjured his guilt 
and denied the commission of the offence. 
He pleaded that he was leading a frugal 
life and all the property found during the 
search of his residential house belonged 
to his father-in-law, Hanumanthu, Pairo- 
kar of Raja” Dharmarao, Zaminder of 
Aheri Estate. He alleged that two of the 
sisters of his father-in-law were the kept 
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mistresses of Raja Dharmarao and enjoy- 
ed special favours from the late Zamindar 
who bestowed on them large amounts of 
cash, ornaments etc. They used to visit 
the house of his father-in-law, Hanu- 
manthu, once or twice a month, and used 
to keep all their cash, gold and silver 
ornaments. Hanumanthu owned a grocery 
shop. He and his father had a liquor shop 
besides forest contracts. Hanumanthu used 
to deal in money-lending business. The 
respondent alleged that his father-in-law 
deposited an amount of Rs. 30,000/- in 
April 1957, Rs. 10,000/- in August 1957 
and Rs. 35,000/- in cash and Rs. 1,000/- in 
coins and also 23 tolas of gold in Septem- 
ber, 1957 with his wife. Smt. Sushila. He 
pleaded that his father-in-law died on 
March 10, 1958 at his house leaving be- 


‘hind his son, Narayan and two daughters, 


Smt. Shakuntala, who on her marriage . 
with the respondent was re-named as Smt. 
Sushila, and Smt. Sushila, his sister-in- 
law, minor at that time. He instructed 
him to divide the property into three 
equal shares among his three children. 
The respondent maintained that he was 
holding the property merely as a custo- 
dian and was not the owner thereof. 

4, The Special Judge, Chandrapur, by 
his judgment dated 7-6-1971, convicted 
the respondent for having committed an 
offence punishable under S. 5 (2) read 
with S. 5 (1) (e) of the Act inasmuch as 
he was found in possession of property 
worth Rs. 79,574.70 as against his only 
known sources of income, namely, his 
total salary in government service 
amounting to Rs. 44,000/-. He held that 
the respondent had failed to account for 
cash of Rs. 26,870/-, sale-deeds of the two 
plots purchased for Rs. 5,250/- and 
Rs. 21,210/- in the name of his wife Smt. 
Sushila and the other jointly in the name 
of his wife’ and brother-in-law, Narayan 
and for the house built at village Gond- 
pipri at a cost of Rs. 10,000/-. He held that 
the acquisition of these immoveable pro-7 
perties was not reasonably attributable 
to the property left by his father-in-law, 
Hanumanthu. He also rejected the respon- 
dent’s plea that he was leading a frugal 
life and, therefore, was able to make a 
saving of Rs. 15,000/- out of his salary in- 
come. He accordingly sentenced him to 
undergo rigorous imprisonment for two 
years and to pay a fine of Rs. 26,870/-. He 
further directed that the two plots at 
Chandrapur and the house at village 
Gondpipri be sold and the sale proceeds 
be forfeited, 
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5. On appeal, a learned single Judge 
of the High Court set aside the judgment 
and sentence passed by the learned Spe- 
cial Judge and acquitted the respondent. 
The order of acquittal was based princi- 
pally on two grounds: (1) The prosecution 
having failed to discharge the burden of 
disproving all possible sources of income 
i. e. failed to account for the properties 
left by the respondent’s father-in-law, 
Hanumanthu, he could not be convicted 
under S. 5 (2) read with S. 5 (1) (e) of the 
Act, and (2) it was not possible to exclude 
the probability that the property found 
in the respondent’s house could be the 
property left by his father-in-law, Hanu- 
manthu. i 


6. ‘In coming to the conclusion that it 
did, the High Court was of the view that 
the changes brought about by the Anti- 
Corruption Laws (Amendment) Act, 1964 
had the effect of limiting the presump- 
tion of guilt arising under S. 4 (1) of ihe 
Act to offences.of criminal misconduct 
specified in S. 5 (1) (a) and (b) and not 
to that in S. 5 (1) (e). It, therefore, held 
that mere possession of disproportionate 
assets by a public servant to his known 
sources of income for which he has failed 
to account, would not be sufficient to bring 
home the guilt under S. 5 (1) (e), unless 
the prosecution further excludes all possi- 
ble sources of income. The construction 
placed by the High Court on the provi- 
sions contained in $. 5 (1) (e) of the Act 
is obviously wrong. It completely over- 
looks the fact that the burden is cast on 
the accused by the use of the words “for 
which the public servant cannot satisfac- 
torily account.” It is also wrong in dis- 
torting the meaning of the expression 
“known sources of income” occurring in 
S. 5 (1) (e), which has a definite legal con- 
notation and which, in the context, must 
mean “sources known to the prosecution.” 


7. It is distressing to find that the 
High Court has involved itself into a pro- 
cess of evolution of a new theory of law, 
instead of confining itself to a re-apprai- 
sal of the evidence on record which it was 
entitled to do sitting as a court of appeal 
against the judgment of conviction. The 
order of acquittal recorded by the High 
Court could still be maintained on a pro- 
per evaluation of the facts, as, on the 
proved circumstances, there was a pre- 
ponderance of probability that the pro- 
perty found in the respondent’s house 
' could be the property left by his father- 
in-law, Hanumanthu. 
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8. The legislature deleted S. 5 (3) of 
the Act which embodied a rule of evi- 
dence by S. 6 of the Anti-Corruption Laws 
(Amendment) Act, 1964 and instead, in- 
serted S. 5 (1) (e) making, possession of 
disproportionate assets by a public ser- 
vant, a substantive offence. Section 5 (1) 
(e) of the Act reads: 

5. (1) A public servant is said to com- 
mit the offence of criminal misconduct — 

(e) if he or any person on his behalf is 
in possession or has, at any time during 
the period of his office, been in possession, 
for which the public servant cannot satis- 
factorily account, of pecuniary resources 
or property disproportionate to his known 
sources of income. 

Old 5. 5 (3) of the Act was in these 
terms: 

5. (3) In any trial of an offence punish- 
able under sub-section (2) the fact that 
the accused person or any other person 
on his behalf is in possession, for which 
the accused person cannot satisfactorily 
account, of pecuniary resources or pro- 
perty disproportionate to his known 
sources of income may be proved, and on 
such proof the Court shall presume, 
unless the contrary is proved, that the 
accused person is guilty of criminal mis- 
conduct in the discharge of his official 
duty and his conviction therefor shall not 
be invalid by reason only that it is Based 
solely on such presumption. 

9. Three questions arise for our con- 
sideration in this appeal, namely: 1. Whe- 
ther a public servant charged with hav- 
ing disproportionate assets in his posses- 
sion, for which he cannot satisfactorily 
account, cannot be convicted of an offence 
under S. 5 (2) read with S. 5 (1) (e) of 
the Act unless the prosecution disproves 
all possible sources of his income. 2. If 
the prosecution establishes that a public 
servant is in possession of pecuniary re- 
sources or property disproportionate to 
his known sources of income, whether the 
burden to disprove the charge shifts to the 
accused to satisfactorily account for the 
source of acquisition of such resources or 
property; and if so, the nature and extent 
of such burden on the accused. 3. Whe- 
ther, on the facts and circumstances of 
the present case, having regard to the fact 
that the respondents father-in-law, 
Hanumanthu, was pairokar of Raja’ 
Dharmarao, Zamindar of Aheri Estate and 
left substantial properties, it was not im- 
probable that the properties found in 
possession of the respondent uelonaed to 
his father-in-law, - ; : 
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10. It is clear both on authority and 
principle that S. 5 (3) which now stands 
deleted did not create an offence separate 
from the one created by S. 5 (1), but in- 
tended only to lay down a rule of evi- 
dence to raise a presumption of guilt in 
certain circumstances. Section 5 (1) de- 
fines different species of criminal miscen- 
duct which can be committed by a public 
servant and S. 5 (2) provides that any 
public servant who commits criminal mis- 
conduct shall be punishable with impri- 
sonment for a term which shall not be 
less than one year, but which may extend 
to seven years and also shall be liable to 
fine. Under the old 8S. 5 (3), a presump- 
tion of criminal misconduct could be 
drawn if such a public servant or any 
person on his behalf was found to be in 
possession of pecuniary resources or pro- 
perty disproportionate to his known 
sources of income for which the publie 
servant could not satisfactorily account. 
Once the prosecution proved that the ac- 
cused person was possessed of dispropor- 
tionate assets, the burden was shifted to 
the accused to prove the source of acquisi- 
tion of such assets. 


11. The provisions of S. 5 (3) 
been subject of judicial 
First the expression “known sources of 
income” in the context of S. 5 (3) meant 
“sources known to the prosecution.” The 
other principle is equally well settled. 
The onus placed on the accused under 
S. 5 (3) was, however, not to prove his 
innocence beyond reasonable doubt, but 
only to establish a preponderance of pro- 
bability. These are the well-settled princi- 
ples: see C. 8. D. Swamy v. State (1960) 1 
SCR 461: (AIR 1960 SC 7), Sajjan Singh v. 
State of Punjab (1964) 4 SCR 630: (AIR 
1964 SC 464) and V. D. Jhagan v. State of 
U. P. (1966) 3 SCR 736: (AIR 1966 SC 
1762). The legislature thought it fit to dis- 
pense with the rule of evidence under 
S. 5 (3) and make the possession of dis- 
proportionate assets by a public servant 
as one of the species of the offence of cri- 
minal misconduct by inserting S. 5 (1) (e) 
due to widespread corruption in public 
services, 

12. The terms and expressions appear- 
ing in S. 5 (1) (e) of the Act are the same 
as those used in the old Section 5 (3). Al- 
though the two provisions operate in two 
different fields, the meaning to be assign- 
ed to them must be the same. The ex- 
pression “known sources of incomes” 
means “sources known to the prosecu- 
tion.” So also, the same meaning must be 


have 
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must prove the following facts 
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given to the words “for which the public 
servant is unable to satisfactorily ac- 
count" occurring in S. 5 (1) (e). No doubt, 
S. 4 (1) provides for presumption of guilt 
in cases falling under S. 5 (1) (a) and (b), 
but there was, in our opinion, no need to 
mention S. 5 (1) (e) therein. For, the 
reason is obvious. The provision contained 
in S. 5 (1) (e) of the Act is a self-contain- 
ed provision. The first part of the Section 
casts a burden on the prosecution and the 
second on the accused. When S. 5 (1) (e) 
uses the words “for which the public ser- 
vant is unable to satisfactorily account," 
it is implied that the burden is on such 
public servant to account for the sources 
for the acquisition of disproportionate as- 
sets. The High Court, therefore, was in 
error in holding that a public servant 
charged for having disproportionate assets 
in his possession for which he cannot 
satisfactorily account, cannot be convict- 
ed of an offence under Section 5 (2) read 
with Section 5 (1) (e) of the Act unless 
the prosecution disproves all possible 
sources of income. 
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13. That takes us to the difficult ques- 
tion as to the nature and extent of the 
burden of proof under Section 5 (1) (e) 
of the Act. The expression ‘burden of 
proof’ has two distinct meanings (1) the 
legal burden, i.e. the burden of establish- 
ing the guilt, and (2) the evidential bur- 
den, i.e. the burden of leading evidence. 
In a criminal trial, the burden of proving 
everything essential to establish the 
charge against the accused lies upon the 
prosecution, and that burden never shifts. 
Notwithstanding the general rule that 
the burden of proof lies exclusively upon 
the prosecution, in the case of certain 
offences, the burden of proving a parti- 
cular fact in issue may be laid by law 
upon the accused. The burden resting on 
the accused in such cases is, however, not 
so onerous as that which lies on the pro- 
secution and is discharged by proof of a 
balance of probalilities. The ingredients 
of the offence of criminal misconduct 
under S. 5 (2) read with S. 5 (1) (e) are 
the possession of pecuniary resources or 
property disproportionate to the known 
sources of income for which the public 
servant cannot satisfactorily account. To 
substantiate the charge, the prosecution 


can bring a case under S. 5 (1) (e), name- 
ly, (1) it must establish that the accused 


before it! 





is a publie servant, (2) the nature and 
extent of the pecuniary resources or pro- 
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perty which were found in his possession, 
(3) it must be proved as te what were his 
known sources of income i e. known to 
the prosecution, and (4) it must prove, 
quite objectively, that such resources or 
property found in possession of the ac- 
[cused were ‘disproportionate to his known 
jsources of income. Once these four in- 
\gredients are established, the offence of 
lerminal misconduct under S. 5 @ (e) is 
complete, unless the accused is able to 
account for such resources or property. 
The burden then shifts to the accused toa 
{satisfactorily account for his possession 
of disproportionate assets. The extent and 
nature of burden of proof resting upon 
the public servant to be found in posses- 
‘sion of disproportionate assets under Sec- 
tion 5 (1) (e). cannot be higher than the 
test laid by the Court in Jhagan’s case 
(ATR 1966 SC 1762) (supra), i e. to estab- 
lish his case by a preponderance of pro- 
bability. That test was laid down by the 
court following the dictum of Viscount 
Sankey, L. C. in Woolmington v. Director 
of Public Prosecutions, (1935) AC 462. The 
High Court has placed an impossible bur- 
den on the prosecution to disprove all 
possible sources of income which were 
within the special knowledge of the ac- 
cused. As laid down in Swamy’s case (AIR 
1960 SC 7) (supra), the prosecution can- 
‘not, in the very nature of things, be ex- 
pected to know the affairs of a public ser- 
vant found in possession of resources or 
property disproportionate to his known 
sources of income, i, e. his salarly. Those 
‘will be matters specially within the know- 
ledge of the public servant within the 
meaning of ‘S. 106 of the Evidence Act, 
1872. Section 106 reads:. ’ 


Section 106. When any fact is especial- 
ly within the knowledge of any persen, 
the burden ef proving that faet is upon 
, him. 

In this connection, the phrase the burden 
of proof is clearly used in the secondary 
sense, namely, the duty of introducing 
evidence. The nature and exient of the 
‘burden cast on the accused is well settled. 
The accused is not bound to prove his in- 
mocence beyond all reasonable doubt. All 
‘that he need dois to ‘bring outa pre- 
yponderance of probability. 


14, Such being the law, the question 
whether or not the respondent had estab- 
lished a preponderance of probability is a 
matter relating to appreciation of evi- 
dence, On a consideration of the evidence 
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adduced by the respondent, the High 
Court has taken the view that it is not 
possible to exclude the possibility zhat 
the property found in possession of the 
respondent belonged to his father-in-law, 
Hanumanthu. We have been taken through 
the evidence and we cannot say that the 
‘finding reached by the High Court is 
either manifestly wrong or perverse. 
Maybe, this Court, on a reappraisal of 
the evidence, could have come to a con- 
trary conclusion. That, however, is hardly 
a ground for interference with an order 
of acquittal. There are no compelling re- 
asons to interfere with the order of acquit- 
tal, particularly when there is over- 
whelming evidence led by the respondent 
showing that his father-in-law, Hanu- 
manthu, was a man of affluent circum- 
stances. There is no denying the fact that! 
Hanumanthu was the pairokar of Raja 
Dharmarao Zamindar of Aheri Estate and 
by his close association with the Zamin- 
dar, had amassed considerable wealth. 
Moreso, because two of his sisters were tne 
kept mistresses of the Zamindar and 
amply provided for. 

15. It appears that after the death of 
Raja Dharmarao, Hanumanthu took up 
his residence with his elder daughter, 
Smt. Sushila, who was married to the re- 
‘spondent. To substantiate his plea in de- 
fence, the respondent examined as many 
as 12 witnesses including himself as 
AW 12, his sister-in-law. Smt. Sushila 
{AW 11), Dr. Chandrasekhar Merekar 
“(AW 6), Shri V. N. Swamy, Advocate, 
‘Chandrapur (AW 8). We cannot brush 
aside the unimpeachable testimony of 
Shri V. N. Swamy, AW 8, who was a lead- 
ing advocate of Chandrapur and Member 
of Lok Sabha, and Dr. Chandrasekhar 
Merekar, AW 6, Medical Practitioner of 
Chandrapur, who attended on Hanu- 
manthu at the timè of his death. Both 
these witnesses have unequivocally stated 
that when Hanumanthu died at the re- 
spondent’s residence leaving his two minor 
children, Smt. Sushila and Narayan to the 
care of the respondent and his wife. Smt. 
Sushila, he told them that he was leaving 
properties worth Rs. 70 to 80 thousand 
comprising cash, ornaments, jewellery, 
ete., and expressed a desire that the same ` 
be divided equally among his three child- 
ren, the two daughters and son. Shri 
Swamy testified to the fact that he was 
handling all the litigation of Raja Dhar- 
marao, Zamindar of Aheri Estate who had 
an yearly income of Rs. 6 to 8 lakhs be- 
cause the Zamindari had rich forests, He 
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tells us that he knew Hanumanthu well 
because he was the pairokar of Raja 
Dharmarao, that Hanumanthu enjoyed 
great confidence of the Zamindar and 
_ had free access to him because his twe 
sisters were the kept mistresses of the 
Zamindar. His evidence shows that the 
ladies were well provided for and when- 
ever they visited Hanumanthu they used 
to hand over their cash, ornaments and 
Jewellery to -him for safe custody. His 
evidence also shows . that Hanumanthu 
was aman of affluence and that he and his 
- father had a liquor shop besides forest 
contracts. Hanumanthu also used to deal 
in money-lending business, The respon- 
dent has also placed on record documents 
showing that Hanumanthu was a man of 
substantial means. To add to the difficulty 
of the prosecution, Smt. Sushila, AW 11, 
sister-in-law of the respondent has come 
and deposed that all the property belong- 
ed to her father. 


16. AJl this evidence is sufficient. to 
create a doubt as to whether the respon- 
dent was in possession of disproportionate 
assets. There is certainly a preponderance 
of probability that the property found in 
the possession of the respondent did not 


belong to him but belonged to his father- ` 


in-law, Hanumanthu. 


17. The result, therefore, is that the 
appeal must fail and is accordingly . gis- 
missed, = 

Appeal dismissed. 
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Mst. L. M. S. Ummu Saleema, Petitioner 
v. B. B. Gujaral and another, Respondents. 


Writ Petn. No. 1745 of 1981, D/- 4-5- 
1981. 


(A) Constitution of India, Art. 22 (5) — 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 (1) — Detention under 
— Detenu not supplied with documents 
to which only casual reference was made 
but which were not relied upon by de- 
taining authority while making order of 
detention — Detenu cannot be said, fo 
be prevented from making effeetive re- 
presentation — Art. 22 (5) is not violated. 


Where the detenu under S. 3 (1) of 
the Act was not furnished with copies of 


YE/YE/C300/81/SMA/SNV. 





L. M. S. Ummu Saleema v. B. B. Gujaral 


S. C. 1192 


the decuments to which only casual or 
passing reference was made In course of. 
narration of facts but which were not re- 
lied upom by the detaining authority 
while making the order of detention it 
could mot be said that the detenu was 
prevented from making, an effective re- 
presentation and consequently right. 
guaramteed by Art. 22 (5) was: violated. 
AIR 1981 SC 431; AIR. 1980, SC 1983; AIR. 
1975 SC 550, Disting. (Para 5) 

Every failure to furnish copy of a docu- 
ment te which reference is made in the 
grounds ef detention under S. 3 (1) of 
the Act is not an infringement of Art. 22 
(5), fatal to the order of detention. It is 
only failure to furnish copies of such 
documents as were relied upon by the 
detaining authority, making it difficult 
for the detenu to make an effective re- 
presentation that amounts to a violation 
of fundamental rights guaranteed by 
Art. 22 (5). (Para 5) 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S 3 (1) — Detention 
under — Detenu alleging that he had re- 
tracted from his original statement be- 
fore order of detention under certificate 
of posting — Defence sending photostat 
copy of certificate of posting fo detaizing 
authority along with his representation but 


refrained from sending copy of 
letter or- retraction itself — Let- 
ter not traceable by detaining au- 


thority even on thorough seareh — It 
could be said that no such letter was, pest- 
ed as claimed by detenu. (Evidence Act 
(1 of 1872), Ss. 16 and. 114). 

Where the detenu against whom an 
order of detention was. passed: under S, 3 
(1) alleged that he had retracted from. the 
original statement made by him long be- 
fore the order of detention was made, by 
addressing a letter to the Assistant Col- 
lector of Customs retracting from his 
former statement which was sent under 
certificate of posting but the same could 
not be traced by the detaining authority 
in spite of a thorough search it could be 
said that the alleged letter of retraction 
was only a myth and that no: such letter 
was posted as claimed by detenu. When the 
detenu with his representation forwarded 
a photostat copy of the certificate of 
posting whereunder “letter of retraction 
was alleged to be sent but omitted to for- 
ward a copy of the letter of retraction 
itself. As such, it could not be said that 
the detaining authority did not apply his 
mind to the representation, (Para 6) 
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Neither S. 16 nor S. 114 of the Evidence 
Act compel the Court to draw a presump- 
tion. The presumption may or may not be 
drawn. On the facts and circumstances of 
a case, the Court may refuse to draw the 
presumption. (Para 6) 

(C) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1954), S. 3 (1) — Detention 
under — Delay in disposal of representa- 
tion by detaining authority — Validity. 

The representation of detenu against 
detention under S. 3 (1) was despatched 
on 5-2-81 and was received in the office 
of detaining authority on 13-2-81. It was 
put up before the detaining authority on 
19-2-1981 and disposed of that very day. 
Detaining authority was not available 
from 13th to 16th as he had gone abroad. 
- He returned on 16th and considered the 
matter on 19th. 

Held, that there was no unaccountable 
or unreasonable delay in the disposal of 
the representation by the detaining au- 
thority. AIR 1980 SC 849, Rel. on. 

(Para 7) 


Law deals with the facts of life. In law, 
as in life, there are no invariable abso- 
lutes. Neither life nor law can be reduced 


to mere despotic formulae. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1981 SC 431: 1980 Cri LJ 1487 5 
AIR 1981 SC 92: 1980 Cri LJ 1340 7 
AIR 1980 SC 1983 5 
ATR 1980 SC 849: (1980) 2 SCR 1095: 

1980 Cri LJ 548 7 


W. P. No. 640 of 1980, D/- 26-6-1980 (SC), 
Shanker Raju Shetty v. Union of 
India 7 

AIR 1979 SC 1945: (1980) 1 SCR 54: 1979 
Cri LJ 1306 g 


AIR 1975 SC 550: (1975) 2 SCR 832: 1975 - 
5 


Cri LJ 446 


Mr. Ram Jethmalani, 
(Miss Rani Jethmalani, 
him), for Petitioner; 
Khader, Sr Advocate, 
shini, Advocate with him), 
dents. 

CHINNAPPA REDDY, J.:— In this ap- 
plication under Art. 32 of the Constitution, 
we are concerned with the question of the 
legality of the detention of Jahaubar 
Moulana under the provision of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 1974. 
On August 6, 1980, a car in which the 
detenu Jahaubar Moulana was travelling 
was intercepted by Customs Officers near 


Sr. Advocate, 
Advocate with 
Mr. M. M. Abdul 

(Miss A. Subha- 
for Respon- 
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Perumber-Kandigal diversion road on 
Tiruchirappalli-Madras G S. T. Road. On 
a search of the car, 768 Wrist watches of 
foreign origin and 1560 semi-precious 
stones were found ingeniously concealed 
in the panelling of the front doors and the 
cavity between the petrol tank and the 
steel plate covering the petrol tank. The 
goods which were valued at Rs. 2,95,188/- 
were seized by the Customs ‘Officers 
along with the car. On 7-8-80 the detenu, 
Jahaubar Moulana, was interrogated and 
a statement was recorded which incri- 
minated himself and others. He was taken 
before the Magistrate on 8-8-80 and was 
remanded to custody. He was granted 
interim bail on 12-8-80 and the bail was 
finally confirmed on 16-8-80. On 14-8-80 
the detenu claims to have sent a com- 
munication addressed to the Assistant 
Collector of Customs, Cuddalore, in 
which, according to him, he retracted 
from the statement made by him on 7-8- 
80 and claimed that the earlier statement 
had been obtained from him by torturing 
him. According to the case of the detenu 
this communication was sent by him 
under Certificate of posting. Subsequently, 
on 31-10-80, Shri B. B. Gujral, Addi- 
tional Secretary to the Govt. of India, 
Ministry of Finance made an order of 
preventive detention against the 
detenu Jahaubar Moulana under Sec- 
tion 3 (1) of the Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act. The order of 
detention and the grounds of detention 
were served on Jahaubar Moulana on 
2-2-81. According to the respondent they 
could not be served earlier as Jahaubar 
Maulana was not available and was avoid- 
ing service and arrest. The detenu made 
a representation on 4-2-81. The repre- 
sentation was rejected by the detaining 
authority, Shri B. B. Gujral on 19-2-81. 
2. Shri Ram Jethamalani, learned 
counsel for the detenu urged that material 
documents upon which reliance was 
placed in the order of detention were not 
supplied to the detenu along with the 
grounds of detention and the detenu was 
thereby prevented from making an effec- 
tive representation. He was thus denied 
the Fundamental Right of representation. 
He was thus denied the Fundamental 
Right afforded to him under Art. 22 (5) 
of the Constitution. The two documents 
which according to Mr. Jethmalani were 
not supplied to the detenu were (1) record 
of investigation revealing the trunk tele- 
phone calis booked from Telephone 
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No. 315 at Kila Karai to telephone 
No. 27115 at Madras on 15-7-80, 18-7~80, 
24-7-80, 26-7-80, 27-7-80, - 29-7-80, 


6-8-80, 29-7-80, 6-8-80 and 7-8-80; and (2) 
record of investigation relating to the 
petrol which was put into Jeep No. TMC 
1850 owned by Shri Shamsuddin, brother 
of the detenu. 


3. In_paragraph 4 of the grounds of 
detention it is mentioned that when pre- 
mises No. 66, Malayappan St. Mannady, 
Madras was being searched on 7-8-80, a 
telephone call was received at telephone 
No. 27115 was in the premises, from tele- 
phone No. 315 Kila Karai enquiring about 
the arrival of the detenu. The information 
about the call was verified with reference 
to the record of trunk calls and it was 
found that on the various dates mention- 
ed trunk calls had been booked from 
telephone No. 315 at Kilakarai to tele- 
phone No. 27115 at Madras. The reference 
to the record of trunk calls was made for 
the purpose of verifying the trunk call 
which was received on 7-8-80 at telephone 
No. 27115 in the premises No. 66 Mala- 
yappan Street when the Customs Officers 
were there. After carefully perusing the 
grounds of detention we find it impossi- 
ble to hold that the record of trunk calls 
was one of the documents upon which the 
detaining authority had relied in making 
the order of detention. 


4. The reference in the grounds of de- 
tention to the petrol put into Jeep 
No. TMC 1850 was made in the following 
circumstances. Paragraph 5 of the grounds 
of detention refers to a statement made 
by the detenu’s brother Shamsuddin on 
20-9-80 in which he stated that his Jeep 
No. TMC 1850 has not been used during 
the previous years and that it was kept 
locked up in a garage. Paragraph 5 then 
recites that the investigation showed that 
during the period between 1-6-80 and 
5-8-80, on as many as 36 occasions petrol 
had been put into the jeep at various 
petrol pumps. Here again we are unable 
to say, on a perusal of the grounds of de- 
tention, that the record of investigation 
relating to the petrol put into the jeep 
was in any manner relied upon by the 
detaining authority in making the order 
of detention. 


5. Shri Jethmalani’s submission was 
that the detaining authority was under 
an obligation to supply along with the 
grounds, copies of al. documents to which 
reference was made in the grounds ir- 
respective of whether such documents 
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were or were not relied upon in making 
the order of detention. He submitted ihat 
the very fact that the documents were 
mentioned in the grounds established 
that the documents were relied upon in 
making the order of detention. We are 
unable to agree with the submission of 
Shri Jethmalani. True, it was observed 


vin some cases that copies of documents to 


which reference was made in the grounds 
must be supplied to the detenu as part of 
the grounds (vide Smt. Shalini Soni v. 
Union of India AIR 1981 SC 431). But 
these observations must be read in the 
context in which they were made. In 
Shalini Soni’s case, for example, the ob- 
servations were made immediately after 
stating that “grounds” in Art. 22 (5) did 
not mean mere factual inferences but 
meant factual inferences plus factual 
material which led to such factual infer- 


ences. In Iechu Devi Choraria v. Union of 


India, AIR 1980 SC 1983 the Court observ- 
ed (at p. 1989): 

“It is difficult to see how the detenu 
can possibly make an effective representa- 
tion unless he is also furnished copies of 
the documents,’ statements and other 
materials relied upon in the grounds of 
detention.” 

The stress was upon the words “relied 
upon”. In Khudiram Das v. State of West 
Bengal (1975) 2 SCR 832 at pp. 848, 349: 
(AIR 1975 SC 550 at pp. 560, 561) the Con- 
stitutional requirement of Art. 22 (5) was 
stated as insistence that basic facts and 
particulars which influenced the detain- 
ing authority in arriving at the requisite 
satisfaction leading to the making of the 
order of detention must be communicated 
to the detenu so that the detenu may 
have an opportunity of making an effec- 
jive representation against the order of 
detention. It is, therefore, clear that every 
failure to furnish copy of a document to 
which reference is made in the grounds| | 
of detention is not an infringement of 
Art. 22 (5), fatal to the order of deten- 
tion. It is only failure to furnish copies of 
such documents as were relied upon by 
the detaining authority, making it diffi- 
cult for the detenu to make an effective 
representation, that amounts to a viola- 
tion of the Fundamental Rights guaran- 
teed by Art. 22 (5). In our view it is un- 
necessary to furnish copies of documents 
to which casual or passing reference may 
be made in the course of narration of 
facts and which are not relied upon by 
the detaining authority in making the 
order of detention. In the case before us 
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we are satisfied that such were the two 
documents, copies of which were not 
furnished to the detenu. We are satisfied 
that the documents cannot be said to be 
documents which were relied upon by the 
detaining authority in making the order 
of detention. Therefore, the detenu could 
not properly complain that he was pre- 
vented from making an effective repre- 
sentation. There was no violation of the 
right guaranteed by Art. 22 of the Con- 
stitution. 

6. The next submission of the learned 
counsel for the detenu was that although 
the detenu had retracted from his alleged 
original statement. dated 7-8-80 long be- 
fore the order of detention was made, 
the fact of such retraction was not con- 
sidered by the detaining authority before 
making the order of detention. The plain 
and simple answer of the respondents was 
that there was no such retraction as 
claimed by the detenu. According to the 
detenu as soon as he was released on bail, 
on 14-8-80, he addressed a letter to the 
Assistant Collector of Customs, Cudda- 
lore, retracting from his former state- 
ment. This communication was sent under 
Certificate of Posting, a photostat copy of 
which was produced before us. In sup- 
port of the claim that he had retracted 
from his former statement and had com- 
municated: the retraction under certi- 
ficate of posting, the detenu invited our 
attention to the reply sent by him to the 
show-cause notice issued by the Collector 
of Customs under the ‘Customs Act and to 
the representation made by him to the 
detaining authority, in both of which he 
made a reference to the alleged retrac- 
tion. One curious feature which we must 
notice is that the detenu sent to the de- 
taining authority along with his repre- 
sentation a photostat copy of the Certi- 
ficate of posting but carefully refrained 
from sending a copy of the letter of re- 
traction itself. This is indeed extra- 
ordinary. If the detenu was serious in his 
request that his retraction should be con- 
sidered by the detaining authority while 
considering his representation one would 
expect him to send a copy of the letter of 
retraction along with his representation 
instead of a copy of the certificate of post- 
ing. One cannot help a suspicion that evi- 
dence was being brought into existence to 
support the assertion that a letter of re- 
traction was senf on 14-8-80. The detain- 
ing authority has stated in the counter 
that no such letter dt. 14-8~80 was re- 
ceived by the Assistant Collector of Cus- 
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toms. The entire file has been produced 
before us and on a perusal of the file we 
find that a thorough search was made, 
not once but several times, to find out if 
such a letter was received in the office of 
the Assistant Collector of Customs, Cud- 
dalore but no such letter could be traced. 
The learned counsel urged that the de- 
taining authority was not competent to 
state that the Assistant Collector of Cus- 
toms had not received such a letter and 
that it was for the Asstt. Collector to say 
so. There is no force in this submission. 
The file produced before us shows ‘hat! 
the Asstt. Collector of Customs had in- 
formed the detaining authority and the 
Collector of Customs that he had made a 
thorough search for the letter said to have 
been written on 14-8-80 and that no such 
letter had been received in his office. We 
are satisfied that the alleged letter of re- 
traction was only a myth. The certificate 
of posting might lead to a presumption 
that a letter addressed to the Assistant 


‘Collector of Customs was posted on 14-8- 


1980 and in due course reached the ad- 
dressee, But, that is only a permissible 
and not an inevitable presumption. Nei- 
ther Section 16 nor Section 114 of the 
Evidence Act compel the Court to draw 
a presumption. The presumption may or 
may not be drawn. On the facts and cir- 
cumstances of a case, the Court may re- 
fuse to draw the presumption. On the 
other hand the presumption may be drawn 
initially but on a consideration of ithe 
evidence the Court may hold the presump- 
tion rebutted and may arrive at the con- 
clusion that no letter was received by tne 
addressee or that no letter was ever des- 
patched as claimed. After all, there have 
been cases in the past, though rare, where 
postal certificates and even postal seals 
have been manufactured. In the circum- 
stances of the present case, circumstances 
to which we have already referred, we 
are satisfied that no such letter of re- 
traction was posted as claimed by the 
detenu. 


7 Another submission of the learned 
counsel was that there was consider- 
able delay in the disposal of the repre- 
sentation by the detaining authority and 
this was sufficient to vitiate the detention. 
The learned counsel submitted that the 
detaining authority was under an obliga- 
tion to adequately explain each day’s de- 
lay and our attention was invited to the 
decisions in Pritam Nath Hoon v. Union 
of India AIR 1981 SC 92 and in Shanker 
Raju Shetty v. Union of India W. P, 


1981 


No. 640 of 1980, D/- 26-6-1980 (SC). We 
do not doubt that the representation made 
by the detenu has to be considered by 


- the detaining authority with the utmost 


_ expedition but as observed by one of us in 


Francis Coralie Mullin v. W. C. Khambra 


- (1980) 2 SCR 1095: (AIR 1989 SC 849). 


“The time imperative can never be ab- 
solute or obsessive”. The occasional ob- 
servations made by this Court that each 
day’s delay in dealing with the represen- 
tation must be adequately explained are 
meant to emphasise the expedition with 
which the representation must be con- 
sidered and not that it is a magical for- 
mula, the slightest breach of which must 
result ın the release of the detenu. Law 
deals with the facts of life. In law, as 
in life, there are no invariable absolutes. 
Neither life nor law can be reduced to 
mere but despotic formulae. Considered 
in that light, can it be said that there was 
any unreasonable delay in the present 


_ case? The representation was despatched 


on 5-2-1981 and was received in the office 
of the detaining authority on 13-2-1981. 
Apparently it was in postal transit from 
5th to 13th. It was put up before the de- 
taining authority on 19-2-1981 and dis- 
posal of that very day. From the records 
produced before us we notice that the 
detaining authority, Shri B. B. Gujral, 
was not available from 13th to 16th as he 
had. gone abroad. He returned on 16th 
and considered the matter on 19th. The 
learned counsel for the detenu urged that 
the absence of the detaining authority 
from India cannot be allowed to violate 
the fundamental right of the detenu to 
have his representation considered with 
the utmost expedition. We agree that in 
such cases appropriate arrangements must 
be made for considering the detenu’s re- 
presentation. Apparently, it was not 
thought necessary in the present case as 
Shri Gujral was returning on 16th, that 
is, within a few days. After the 16th the 
delay, if any, was for a period of three 
days only. It can hardly be described as 
delay though one wishes there was no 
room even for that little complaint. We 
are of the view that there has not been 
anv unaccountable or unreasonable delay 
in the disposal of the representation by 
the detaining authority, i 

8. The learned counsel for the detenu 
further submitted that the detaining au- 
thority did not apply his mind to the re- 
presentation. He argued that the repre- 
sentation made express reference to the 
retraction and yet the detaining authority. 
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did not snguire or send for the retraction 
which admittedly was not available with 
him. We have already found that no let- 
ter of retraction was sent to the Assistant 
Collector of Customs. A perusal of the 
note file shows that the ‘detaining au- 
thority also considered the question whe- 
ther the alleged letter of retraction was 
posted. In the circumstances we are un- 
able to hold that there was non-applica- 
tion of mind by the detaining authority. 


§. Shri Jethmalani. then submitted 
that the detaining authority had failed to 
consider the question whether a prosecu- 
tion under the ordinary criminal law 
would not suffice to prevent the detenu 
from indulging in the alleged activities 
and whether preventive detention was 
necessary in the circumstances of the case. 
Reliance was placed upon the observa- 
tions made by this Court in Kanchanlal 
Maneklal Chokshi v. State of Gujarat 
(1980) 1 SCR 54: (AIR 1979 SC 1945). In 
the counter-affidavit filed by the detain- 
ing authority, Shri B. B. Gujaral, it has 
been stated: 


“Having regard to the nature of the 

activities in which the detenu was engag- 
ed and after having applied my mind very 
carefully to ali the facts and. circum- 
stances of the case and the material plac- 
ed before me, I arrived at the subjective 
satisfaction that it was necessary to de- 
tain Shri Jahaubar Moulana for prevent- 
ing him from engaging in transporting 
smuggled goods. The adjudication of the 
case under the Customs Act and proseecu- 
tion of the detenu are entirely on a differ- 
ent footing. I say that the detention order 
was passed by me with due care and after 
eareful consideration of all the materials 
placed before me”. 
The deponent may not have stated in 
express words that when he made the 
order of detention he also considered the 
question whether a prosecution under the 
ordinary criminal law would net meet the 
situation and would not be sufficient to 
prevent Jahaubar Moulana from engaging 
himself in the objectionable activities. 
But a reading of the entire counter-affi- 
davit makes it clear that in the opinion 
of the detaining authority, prosecution 
or no prosecution, the only effective way 
of preventing Jahaubar Moulana from 
engaging himself in objectionable activities 
was to detain him. 

10. Some other grounds were men- 
tioned by the learned counsel for the de- 
tenu but they were not pressed before 
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us. In the result the writ petition is dis- 
missed 
Petition dismissed. 
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A. C. GUPTA AND D. A. DESAI, JJ. 
Civil Appeals Nos, 1141-43 and 1256- 
1258 of 1970, D/- 5-2-1981, 
Jayantilal K. Katakia and another, 
Appellants v. P, Govindan Nair and an- 
other, Respondents. 


Customs Act (52 of 1962), S. 111 (d) — 
Import licence issued under Cotton Tex- 
tiles Export Incentive Scheme — Both 
licensee and another person found guilty 
of trafficking in licence — Punishment 
imposed on one should not be glaringly 


disproportionate to punishment imposed 
on the other, (Para 6) 
Cases Referred : Chronological Paras 


AIR 1980 SC 258 : 
1980 Cri LJ 202 
AIR 1980 SC 605: (1980) 2 SCR 512: 
1980 Cri LJ 436 5 


GUPTA, J.:— These six appeals by 
special leave arise out of two orders 
dated February 25, 1970 and March 18, 
1970 passed by the Central Government 
in revision under Section 131 of the 
Customs Act, 1962 (hereinafter referred 
to as the Act). By order made on Feb- 
ruary 25, 1970 the Central Government 
disposed of three revision applications 
preferred against three orders passed by 
the Central Board of Excise and 
Customs, New Delhi (hereinafter refer- 
red to as the Board) on June 1, July 19, 
and August 12, 1968 in appeal from cer- 
tain orders of the Collectors of Customs 
at Calcutta and Bombay. Civil Appeals 
Nos. 1141-1143 of 1970 arise out of the 
Government of India’s decision dated 
February 25, 1970. Civil Appeals Nos. 
1256-1258 of 1970 are from the Govern- 
ment of India’s order dated March 18, 
1970 disposing of three revision cases 
which arose out of three appeals decid- 
ed by the Board on November 11, 1968, 
February 13, and March 13, 1969 prefer- 
red against certain orders passed by the 
Collector of Customs, Bombay. In each 
of the eases giving rise to the appeals 
before us the Collector of Customs had 
made an order under Section 111 (d) of 
the Act which provides for confiscation 
of ‘improperly imported goods; in some 
cases a personal penalty was imposed in 
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(1980) 1 SCR mee : 
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addition, in several other cases the Col- 
lector had passed an order of fine in 
lieu of confiscation. The Board made an 
order in all these cases allowing the 
goods to be redeemed on payment of 
fine in lieu of confiscation. The Board 
also remitted the personal penalties im- 
posed by the Collector, 


2, The facts found by the Customs | 
authorities on the evidence in the cases ` 
covered by Government of India’s order ' 
dated February 25, 1970 are these. Under 
the Cotton Textiles Export Incentive 
Scheme exporters of cotton fabric and ! 
yarn were entitled to get import licences 
for the import of any or all of the fol- ~ 
lowing four items: 

(i) Non-viscose staple fibre, 

(ii) Viscose rayon yarn, 

(iii) Synthetic yarn, and 

(iv) Polynosic viscose staple fibre, 

A number of such import licences were 
issued to various textile mills, 
after referred to as the licensee mills; 
some of the licences were issued for the 
importation of non-viscose staple fibre 
only, the others were valid for the im- 
portation of all the four varieties, The 
licensee mills entered into agreements of 
sale with a private limited company 
named M/s. Dhanraj Mills Private Ltd. 
who were represented in these transac- 
tions by another concern, M/s. Madhu- 
sudan Gordhandas & Co. of Bombay. 
The agreements: were for sale of non- 
viscose staple fibre to Dhanraj Mills to 
be imported against the said licences 
subject to permission being granted by 
the Textile Commissioner. It was also 
agreed that the margin of profit would 
be paid in advance to the licensee mills 
and that the c. i, f. value would be, 
directly paid by the purchasers to the 
concerned bank when documents were 
received from the foreign suppliers, Jt 
was further agreed that other charges 
such as import duty, clearing charges 
and other incidental charges including 
demurrage would be paid by the pur- 
chasers to the parties concerned. It was 
stipulated that the letters of credit 
would be opened by the purchasers 
through their bankers, The licensee mills 
were not to be held responsible for any 
delay in the transmission or presentation 
of shipping documents nor for any de- , 
murrage or damage to the material 
Dhanraj Mills had in the meantime 
written to the licensee mills asking them 
to obtain all necessary instructions from 
Madhusudan Gordhandas and also auth- 
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orised Madhusudan Gordhandas to stand 
guarantee for payment of bills drawn 
against the letters of credit opened 
through their bankers and the bank 
charges. Pursuant to this arrangement 
the licensee mills handed over to 
Madhusudan Gordhandas both customs 
and exchange control copies of the. 
licences, blank applications signed by 
the licensee mills for opening letters of 
credit, declaration forms for customs 
clearance and letters authorising the 
Bank of Tokyo Ltd, to hand over docu- 
ments to Madhusudan Gordhandas 
against payment. The arrangement be- 
tween Madhusudan Gordhandas and 
Dhanraj Mills was set out in three ir- 
revocable contracts and an irrevocable 
power of attorney was given by Dhanraj 
Mills to Madhusudan  Gordhandas. 
Madhusudan Gordhandas agreed to pur- 
chase through Dhanraj Mills non-viscose 
staple fibre of the value of Rupees 
seventy to seventy-five lakhs c. i. f, from 
the various licensee mills, Thereafter 
Madhusudan Gordhandas_ through their 
sister concern, M/s, Universal Import 
Export Agency, applied on different 
dates to the Joint Chief Controller of 
Imports and Exports, Bombay, for 
amendment of the licences which were 


originally issued for one variety only, 
to include all the four varieties. The 
amendments were allowed and all the 


licences became valid for the import of 
all the four varieties including synthetic 
yarn, Madhusudan Gordhandas there- 
after placed indents for synthetic yarn 
in the name of the licensee mills and in 
the applications for letters of-credit the 
goods were described by them as syn- 
thetic yarn. On presentation of these 
applications letters of credit were open- 
ed by the Bank of Tokyo Ltd, in the 
name of the licensee mills for the im- 
port of synthetic yarn. On arrival of 
the consignments of synthetic yarn 
Madhusudan Gordhandas instructed their 
clearing agents to present bills of entry 
in the name of the licensee mills to the 
customs authorities for clearance of the 
goods. For some consignments, it ap- 
pears, the bills of entry were filed in 
the name of Bank of Tokyo Ltd, The 
documents ineluding the bills of lading 
which were in the name of the licensee 
mills were received by the Bank of 
Tokyo, but before they could be retired 
on payment of the c. i £ value by 
Madhusudan Gordhandas, the customs 


authorities initiated proceedings against 
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them. The margin of profit had already 
been paid to the licensee mills by 
Madhusudan Gordhandas but the re- 
maining payments such as duty, clearing 
charges, the c, i. f. value of the goods 
etc, were yet to be paid by Madhusudan 
Gordhandas to the concerned authorities. 
The licensee mills disclaimed any inter- 
est in the goods imported. These are 
broadly the facts found by the author- 
ities concerning the above cases; there 
are of course some points of difference 
in some of these cases but they are of 
a minor character and not of any con- 
sequence for the present purpose. 

3. We see no reason for not accept- 
ing as correct the facts as found by the 
customs authorities. On these facts the 
Collectors of Customs held that as the 
entire gamut of fuctions of the importers 
had been performed by Madhusudan 
Gordhandas, they were really the im- 
porters of the goods in question and that 
it could not be said that they were act- 
ing as the authorised representatives of 
the licensee mills because both the con- 
tracts for sale and the authorisations of 
the Textile Commissioner referred only 
to non-viscose staple fibre whereas the 
goods imported were synthetic yarn. The 
device of having the shipping documents 
in the name of the licensee mills, it was 
held, was adopted to suppress the name 
of the real importers, On appeal the 
Board also found that the agreements of 
sale specifically referred only to non- 
viscose staple fibre and not to all the 
four varieties. The Board further ob- 
served that even if the licensee mills 
had agreed to- the sale of all the four 
varieties, it was clear from the evidence 
that the licences were actually transfer- 
red by the licensee mills to Madhusudan 
Gordhandas who dealt with them in the. 
manner they liked. The Board held that 
having obtained the margin of profit on 
their licences, the licensee mills had lost 
all interest either. in the licences or in 
the goods to be imported against their 
licences, that it was only because the 
licensee mills had relinquished control 
on the licences that Madhusudan Gor- 
dhandas could get the licences amended 
without consulting them. Fhe Board also 
had no doubt that Madhusudan Gor- 
dhandas were the real importers and 
owners of the goods, The Government 
of India in revision took the same view 
On the nature of the transactions, They 
overruled the contention raised on be- 
half of Madhusudan Gordhandas that it 
was only the import quota that was 
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transferred and not the licences, The 
Board also held that the permission 
granted by the Textile Commissioner 
could not confer any protection or im- 
munity from the operation of law and 
found that the documents Madhusudan 


Gordhandas eventually obtained from 
the Textile Commissioner were only 
usual authorisations- for sale of the 


goods, obviously after import. 


4, The facts of the cases covered by 
the Government of India’s order dated 
- March 18, 1970 are similar except that 
the goods imported in these cases were 
staple fibres. The Board pointed out 
that this made no material difference þe- 
cause the main charge of trafficking in 
licence was clearly established. Here 
also the Board rejected the contention 
that the authorisations from the Textile 
Commissioner enabled Madhusudan Gor- 
dhandas to purchase and operate upon 
someone else’s licence, that the docu- 
ments purported merely to authorise the 
sale of the goods by the licensee mills 
after they had imported the goods them- 
selves. As the sale of licence was pro- 
hibited under the law, there was no 
question of the Textile Commissioner 
having any authority to allow it nor had 
any such permission in fact been given 
by him. 

5. On the facts found the view taken 
by the customs authorities and the Gov- 
ernment of “India cannot be questioned 
as improper or unjust. Our attention 
was drawn to a judgment of this Court 
in Raj Kapoor v. Laxman, (1980) 2 SCR 
512: (AIR 1980 SC 605) decided on De- 
cember 14, 1979. Reliance was placed 
on: the following observations in that 
judgment: 

“Jurisprudentially viewed, an act may 
be an offence, definitionally speaking but 
a forbidden act may not spell inevitable 
guilt if the law itself declares that in 
certain special circumstances it is not to 
be regarded as an offence. The chapter 
on General Exceptions operates in this 
province. Section 79 makes an offence 
. a non-offence. When? Only when the 

offending act is actually justified by law 
or is bona fide believed by mistake of 
fact to be so justified. If, as here, the 
Board of Censors, acting within their 
jurisdiction and on an application made 
and pursued in good faith, sanctions the 
public exhibition, the producer and con- 
nected agencies do enter the statutory 
harbour and are protected because Sec- 
tion 79 exonerates them at least in view 
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of their bona fide belief that the certi- 
ficate is justificatory.” 

This was a case of an alleged offence 1 
under Section 292 of the Indian Penal ` 
Code and the court was considering the 
effect of a certificate granted by the 
Board of Censors under the Cinemato- 
graph Act. On the basis of the obser- 
vations quoted above it was submitted 
that here also the Textile Commissioner 
having permitted the sale of goods and 
the licensing authority having granted 
amendment of the licences to include all 


- the four items, the appellants should be 


held as protected. We have already re- 
ferred to the nature of the documents 
obtained by Madhusudan Gordhandas 
from the Textile Commissioner and the 
circumstances leading to the amendment 
of the licences which make it plain that 
the offending act in these cases cannot 
be justified in any manner, Raj Kapoor’s 
case can therefore be of no help to the 
appellants. We should also point out 
that in an earlier judgment of this Court 
involving the same accused (Raj Kapoor 
v. State, (1980) 1 SCR 1081; (AIR 1980 
SC 258) and rendered by the same Bench 
considering the same contention it was 
held that in a trial for offences under 
Sections 292 and 293 of the Indian Penal 
Code, a certificate granted under the 
Cinematograph Act by the Board ot 
Censors did not provide an irrebuttable 
defence to the accused. 

6. It was further submitted before us 
on behalf of the appellants that they 
had been discriminated against in the 
matter of punishment awarded for the 
offence whieh would appear from the 
fact that the licensee mills who were 
equally guilty were let off with a much 
lighter penalty. On the material pro- 
duced before us it seems there may be 
some basis for the grievance made, Of 
course the fine to be imposed in lieu oi 
confiscation is in the discretion of th? 
customs authorities, but it would be un- 
fair if the punishments awarded respec” 
tively to the appellants and the licensee 
mills were glaringly disproportionate 
when, as would appear from the facts 
summarised above, both were guilty 
of trafficking in licence. Accordingly. 
while affirming the decision of the Gov- 
ernment of India on other points, we 
set aside the part of the impugned 
orders maintaining the fines levied by 
the Board and send the cases back to 
the board to consider whether the fines 

imposed on M/s, Madhusudan Gordhan- 
das are really disproportionate to the 
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penalty imposed on the licensee mills 
and levy such fines as would appear just 
and proper to the Board on such consid- 
eration. The Bank Guarantee furnished 
by the appellants for clearing the goods 
in question pursuant to the orders of 
this Court will remain enforceable till 
the final disposal of these cases, 


7. The appeals are allowed to the 
extent indicated above. There will be no 
order as to costs, 

Order accordingly. 
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Civil Appeal No. 931 of 1980, D/- 
10-3-1981. 


_ Aeltemesh Rein, Appellant v. Chandu- 
Jal Chandrakar and others, Respondents. 


(A) Representation of the People 
Act (43 of 1951), Sections 86 and 117 — 
Constitutionality — Sections are not 
ultra vires -Article 329 (b) of the Con- 
stitution of India, (Constitution of India, 
Article 329 (b)). j 


Article 329 (b)of the Constitution pro- 
vides, in so farasis material, that no 
election to either House of Parliament 
shall be called in question except by an 
election petition “presented to such au- 
thority and in such manner as may. be 
provided for by or under any law made 
by the appropriate legislature”. It is in 
pursuance of this provision that the 
Parliament ‘provided by S. 117 of the Act 
that atthe time of presenting an election 
petition, the petitioner shall deposit in 
the High Court, in accordance with the 
rules of the High Court, a sum of Rupees 
2,000/- as security for the costs of the 
respondent. The Constitution, by the 
clause “in such manner” has conferred 
authority on the appropriate legislature 
to pass a law providing for the authority 
to which the election petition may be 
presented and the manner of providing 
it. The provision of law which prescri- 
bes that an election petition shall be 
accompanied by the payment of security 
amount pertains to the area covered by 
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the manner of the making of the elec- 
tion petition and is, therefore, with the 
authority of the Parliament. (Para 2) 

(B) Representation of the People Act 
(43 of 1951), Sections 86 (1) and 117 — 
Non-compliance with Section 117 — 
Effect — Election petition is liable to 
be dismissed by virtue of Section 86 (1). 
AIR 1973 SC 2464, Rel, on; Election 
Petn. No, 3 of 1980, D/- 25-3-1980 (Madh 
Pra), Affirmed, (Para 3) 
Cases Referred : Chronological Paras 
AIR 1973 SC 2464: (1974) 1 SCR 294 3 

Appellant in Person; Mr, G. N. Rao 
and C. L. Sahu, Advocates, for Respon- 
dents. 

CHANDRACHUD, C. J.:— The appel- 
lant, Aeltemesh Rein, was candidate for 
election to the Lok Sabha from the Durg 
Parliamentary Constituency in the 
General Elections held in January, 1980. 
Respondent 1 having been declared as 
a successful candidate in the aforesaid 
election, the petitioner filed an election 
petition in the High Court of Madhya 
Pradesh under Section 81 of the Re- 
presentation of the People Act, 1951 
(the Act). The appellant stated ex- 
pressly in his election petition that the 
security amount of Rs. 2,000/-, was be-, 
ing deposited along with the petition as 
required by Section 117 of the Act 
but, in fact, no such deposit was made. 
The High Court dismissed the petition 
for non-compliance with the provisions 
of Section 117 and hence this appeal. 

2. It is urged by the appellant wha 
appeared in person before us that Sec- 
tions 86 and 117 of the Representation 
of the People Act, 1951, are ultra vires 
Article 329 (b) of the Constitution and, 
therefore, the High Court was in error 
in dismissing the election petition for 
the reason that the provisions of Sec- 
tion 117 were not complied with We 
see no substance in this contention 
Article 329 (b) of the Constitution pro- 
vides, in so far as is material, that no 
election to either House of Parliament 
shall be called in question.except by an 
election petition “presented to such aw 
thority and in such manner as may be 
provided for by or under any law made 
by the appropriate legislature”, It is in 
pursuance of this provision that the 
Parliament provided by Section 117 of 
the Act that at the time of presenting 
an election petition, the petitioner shall 
deposit in the ,High Court, in accordance 
with the rules of the High Court, a sum 
of Rs. 2,000/- as security for the eosts 
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of the respondent. We are unable te 
accept the petitioner’s argument that the 
words “in such manner” which ‘occur 
in Article 329 (b) are limited in their 
operation to procedural and not sub- 
stantive requirements, The Constitu- 
tion, by the aforesaid clause, has con- 
ferred authority on the appropriate le- 
gislature to pass a law providing for the 
authority to which the election petition 
may be presented and the manner ot 
providing it. The provision of law 
which prescribes that an election peti- 
tion shall be accompanied by the pay- 
ment of security amount pertains to the 
area covered by the manner of the 
making of the election petition and is, 
therefore, within the authority of the 
Parliament, 

3. The only question which survives 
is as to what is the consequence of non- 
compliance with Section 117 of the Act. 
That question has been settled by the 
decision of this Court in Charan Lal 
-Sahu v. Nand Kishore Bhatt, (1974) 1 
1 SCR 294: (AIR 1973 SC 2464), where- 
in it was held that the High Court has 
no option but to reject an election peti- 
tion which is not accompanied by the 
payment of security amount as provid- 
ed in Section 117 of the Act. Sec 86 (1) 
of the Act provides that the High Court 
shall dismiss an election petition which 
does not comply with the provisions of 
Sections 81, 82 or 117. In that view of 
the matter, the High Court was-right 
in dismissing the election petition sum- 
marily, 

4. The appellant contended that he 
could not pay the deposit because he 
was burgled on way to the Court, This 
plea is as irrelevant as it seems untrue. 


5. Accordingly, we uphold the judg- 
ment of the High Court and dismiss this 
appeal. There will be no order as to 
(costs, 

Appeal dismissed. 
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Ramesh Kumar and another etec., Peti- 
tioners v. The Technologi:al Institute of 
Textile, Bhiwani and others, Respondents. 

(1) Pawan Kumar and another; (2) 
Rakesh Kumar Dudeja and others; () 
eee ee a Se N e a 


BY/BY/A738/81/MVI 


ALR. | 


Arun Kumar Dudeja and others, Petiticn- 
ers v. Maharishi Dayanand University, 
Rohtak and others etc. Bespcnden: 
And 

" Sanjay Aggarwal, Pelai v. State of 
Haryana and others, Respondents. 

Constitution of India, Art. 32 — Delay 
— Petition challenging admission to Tech- 
nological Institute of Textiles — Writ 
jurisdiction invoked within two months 
of impugned admission — Held, that the 
gap represented very reasonable time and 
there was no delay. (Para 1) 

KOSHAL, J. :— The petitioners in these 
five petitions under Article 32 of the Con- 
stitution of India and the Technological 
Institute of Textiles, Bhiwani are agreed 
that all the thirteen petitioners shall stand 
admitted to the said Institute as from 
today and shall be allowed to take the 


_supplementary examination which is be- 


ing held for the benefit of those 20 stu- 
dents who, according to the petitioners, 
were admitted even though they did not 
so deserve on merits. We order accord- 
ingly. We further find no substance in the 
preliminary objections raised by Mr. 
Desai on behalf of the Institute that the, 
petitions should be thrown out on the), 
ground of delay. The petitioners have m- 
voked the writ jurisdiction of this Court 
within about two months of the impugned 
admission and the gap represents a very 
reasonable time for the petitioners to 
take action at law. We may make it clear, 
however, that if the petitioners had de- 
layed the institution of their petitions by, 
say, four months or so, we would not 
have entertained them by reason of delay 
alone, in the facts and circumstances of 
the case. f = 

2. We consider it conducive to the 
ends of justice to further direct the Uni- 
versity to regularise the admission of the 
thirteen petitioners as mentioned above 
and to see that they take their supple- 
mentary examination or any other ex- 
amination that may be necessary so that 
they are, for all practical purposes, placed 
at par with the 23 students above men- 
tioned and do not waste a year of their 
academic career. 

3. We make a further direction tö the 
Institute and that is that in future it shtll 
admit students strictly in accordance with 
the rules and instructions issued by the 
University. 

4. All the five petitions are disposed of 
accordingly with no order as to costs. é 

Order accordingly. 


